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THE 1NTEREST OF AMICI CURIAE

The Supreme Coutt of Ohio has requested all parties to brief two preliminary legal issues

before it considers the substantive issues in this case. The preliniinary issues to be briefed are:

(1) "Does the Attorney General have standing to appeal a judgment against the state of Ohio if

that appeal is contrary to the directive of the Governor, and the Attorney General is not

representing an administrative agency"?; (2) if so, is the record in this matter sufficieit for this

court to resolve the appeals and cross appeal, if they are accepted, even though the state of

Ohio's assignnients of error and briefs were stricken by the court of appeals?" 12/23/09 Case

Announcements, 2009-Ohio-6787. Amici Curiae answer both questions asked by the court in

the affirmative, although the majority of this brief will address the crux of question (1): whether

the Attorney General has standuig to appeal a case when not directed to do so by the Governor or

the General Assembly.l -

In response to the court's call for briefs, Amici Curiae hereby submit this brief pursuant

to Sup. Ct. Rule of Practice 3.5. Amici Curiae Ohio Bass Federation, Izaak Walton League of

Ohio, Rivers Unlimited, Green Ohio Coalition, Ohio League of Conservation Voters, and

Buckeye Forest Council, are Ohio sportsnlen's and conservation organizations, each with a

special interest in the resolution of the question before the court. Environmental enforcement

and natural resource protection is a fitndamental patt of the duties of the Attorney General.

As sportsmen's and conservation organizations, Aniici Cariae atid their members depend on the

environmental protection and enforcement provided by an independeit Ohio Attonley General.

' However, Amici Curiae endorse the fiill extent of the Supplemental Jurisdictional Mamorendum of Defendant-

Appellant/Cross-Appellec State of Ohio filcd in this case, including its argumcnt that, in the present case, there is no

eonflict between the Governor and the Attorney General.
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While the State of Ohio in its Supplemental Jurisdictional Memoraiidum clearly and

accurately explained how the actions of the Attomey General were in no way "contrary to the

directive of the Governor," Amici Curie believe it is important that they address the standing

question and the underlying issue of the Eleveith District's sua sponte dismissal of the State of

Ohio. Amici Curiae mauitain that the Attorney General of the State of Ohio, an independently

elected official, has the constitutional and common law powers to represent the state and its

citizens with or without the endorsement of the governor or the General Assembly. The decision

by the Eleventh District Court of Appeals to remove the state of Ohio and the Ohio Attorney

General from this case was an error that could have a negative effect on the Amici Curiae, their

members, and on all citizens of the state of Ohio. That decision, if unchanged by this court,

could set a precedent severely limiting the power of the Attomey General to act as an

independent advocate for the Amici Curiae and for all Ohioans.

ARGUMENT

1. The Court of Appeals Misinterpreted R.C. 109.02 in Finding
that the Attorney General Had No Standing to Represent

Ohioans

The Eleventh District's fmding that "The Ohio Attomey General niay only act at the

behest of the governor, or the General Assembly," State ex. rel. Merrill, 2009-Ohio-4256, at ¶44

(citing R.C. 109.02) (emphasis added), is a gross misinterpretation of R.C. 109.02. The court

justifies its removal of the Attorney General from the case at hand by citing this code section

alone, providing no other authority for its finding. R.C. 109.02 states that the Attorney General

shall represent the state "[w]hen required by the governor or the general assembly... in a cause in

which the state is a party, or in whicli the state is directly inte'ested." However, the code does

not indicate that the Attorney General may only act at the behest of the Govemor or the General
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Assembly, nor does the code state that the Attorney General may not represent the citizzns of the

state of Ohio. In fact, the Supreme Court of Ohio reached this same conclusion in a recent 2009

decision. See State ex, rel Cordray v. Marshall, slip op. No. 2009-Ohio-4986, ¶¶ 16-17 (assertion

that Attomey General has no standing in a prohibition case unless requested to participate in the

proceeding by the Governot- or General Assetnbly is "incorrect").

As dissenting 7udgeCannon notes, R.C. 109.02 represents "langnage of inclusion, not of

exclusion." Merrill at 11136. That is, the statute's mandate that the Attorney General act on

behalf of the governor or General Assembly when directed to do so does not precliide the

Attorney General from acting independently in other cases. The court's intarpretation of R.C.

109.02 suggests that the meaning of the statute and the scope of the Attorney General's

power-is somehow different from its text. The Eleventh District's negative inference on this

point, if left unchanged by the Supreme Court of Ohio, could have the effect of rewriting R.C.

109.02 and restricting the powers of the Attorney General.

11. The Ohio Attorney General Has Long Had Coinmon Law Powers to
Represent the Interests of Citizens With or Withoot the Direction of the
Governor or the General Assembly

This court has held that the Ohio Attorney General has broad common law powers to act

for the public's benefit in many situations, with or without the direction of the Governor or the

General Assembly. See, e.g., State ex. rel Cordray ¶ 18. The office of the Attomey Getieral was

created by Article III, Section I of the Ohio Constitution, a section that was "adopted with a

recognition of established contemporaneous common law principles, and ... did not repudiate but

cherished the established common law." Ohio v. United Transp., Inc., 506 F. Supp. 1278, 1281

(S.D. Ohio 1981) (citing .State v. Wing, 66 Oliio St. 407, 420 (1902)). This court has also held

that the Attorney General is charged with "such duties as usually pertain to an attoniey getteral,
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and especially with those delegated to him by the general assembly of Ohio." State ex rel.

DoerfZer v. Price, 101 Ohio St. 50, 57 (1920). Thus the decisions of this court make clear that

the Attoi-ney General possesses common law powers to act for the public's benefit in addition to

those duties delegated by the governor or prescribed by the General Assembly.

These conunon law powers of the Attoniey General include the power "to bring, on his

own initiative, civil actions on behalf of the state." Ohio v. United Transp., Inc., 506 F. Supp.

1278, 1281 (S.D. Ohio 1981). For example, the Attorney General may bring suit on his or her

own initiative to enforce state and federal anti-trust laws, see e.g. Ohio v. American International

Group CV-07-633857 (Cuyahoga Couit of Common Pleas 2007), or to recover public funds, see

e.g. State v. Johnson, 1981 Ohio App. LEXIS 13540 (Ohio Ct. App., Lucas County Oct. 30,

1981), and the Ohio General Assembly has explicitly referenced the Attorney General's coinmon

law powers to enforce charitable trusts, stating that "The powers of the attorney general under

sections 109.23 to 109.33 of the Revised Code shall be in addition to and not in linritation of

his powers held at conzmon law." R.C. 109.24 (emphasis added). The Suprenie CourYof Ohio

has also held that it "is abundantly shown by the autliorities" that the Attorney General is

authorized to "institute [nuisance suits oti] behalf of the public." State ex. ret. Little v. Dayton &

S.E. Railroad Co., 36 Ohio St. 434 (Ohio 1881).

Moreover, as in the present case, the Attorney General lias always been the legal

representative of the citizens of the state of Ohio in matters related to public propetty rights and

the protection of the environment. Ohio's First District Court of Appeals has held that the

Attorney General is precisely the officer who should represent citizens in public trust matters

such as this one:

"It is quite natural, pursuant to the general constitutional and
statutory powers of the Attorney General of the state, that his
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office is the one which should exercise the rights of the state of
Olrio as they relate to the natural resources of the state, and the
rights of the citizens of this state to the contimied free use of such
resources as are held in trust by our state." State ex rel. 13rown v.

Newport Concrete Co., 44 Ohio App. 2d 121, 129 (Ohio Ct. App.,
Hamilton County 1975) (emphasis added).

It should also be noted that, unlike the Attorney General of the United States, the Ohio

Attomey General is an independently elected constitutional officer. Unlike the federal Attorney

General, the Ohio Attorney General is not appointed by the executive tior confirnied by the

legislattire. The Governor of Ohio is the state's chief executive, but his executive power is not

akitr to that of the President of the United States. The govemor may not "dominate the course

and dictate the action and control the discretion of other executive officers of inferior rank acting

within the scope of the powers, duties, and authotities conferred upon them respectively." State

ex rel. S. Monroe & Son Co. v. Baker (1925), 112 Ohio St. 356, 366. To the contrary, the

Attorney General must be able to take affirmative actions, even when contrary to the policies of

a sitting Governor. Allowing the Eleventh District's interpretation of 109.02 to stand would

diminish the significance of the election of the Attorney General and would denigrate the

autononiy of the office as established by Article III, Section 1 of the Ohio Constitution.

Other states with independently elected attorneys general have acceded to this view of the

Attorney General as having the common law powers to bring suit on behalf of the citizens. For

example, the Michigan Attorney Gencral has the common law powers to bring civil suits on

behalf of taxpayers, see e.g. State of Michigan ex. rel. Frank J Kelley v. C. R. Equipment, 898 F.

Supp. 509, 513-514 (WD Mich, 1995), while the Illinois Attorney General is the "law officer of

the people" with "all the common law powers" descending from the I:nglish crown. Fergus v.

Russel (1915), 270 Ilt. 304. In Massachusetts, the Attorney General has the power to, "as chief

law officer, assume primary control over the conduct of litigation which itivolves the interests of
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the Conunonwealth" and likewise "may prosecute an appeal...over the expressed objections of

the State officers he represents." Feeney v. Commonwealth (Mass. 1977), 366 N.E. 2d 1262,

1266-67). The state of Ohio, were the Eleventh District's ruling allowed to stand, would have

the ignominious distinction of being perhaps the only state in which the Attorney General is

tetliered to the executive branch. Such a finding could leave Ohioans withont an advocate

independent of the current governor and free from the ruling majority of the present General

Assetnbly.

III. '1'he Court's Sua Sponre Ruling on an Unbriefed Issue Was Improper

Finally, the court's decision to consider the issue of the Attomey General's standing was

improper. The question of whether the Attorney General had standing to participate in the

appeal was not raised by any party, nor was any party or amicus given the opportuiiity to submit

briefs on the issue. The Supreme Court of Ohio has held that sua sponxe decisions by couits are

inappropriate in most circumstances, unless the "parties are given notice of the courts [sic]

intention...and an opportunity to respoud." Ex rel. Fogle v. Steiner, 74 Ohio St. 3d 158 (1995).

As dissenting Judge Cannon notes, although Ohio App. Rule ] 2(A)(2) gives an appellate couit

the power to review an unbrieted issize, the bctter rule is that "`the court should notify the parties

and give them an opportunity to brief the issue. "' State ex rel. Merrill, 2009-Ohio-4256, at ¶135

(citing State v. Blackburn, llth Dist. No. 2001 -T-0052, 2003-Ohio-605, at 1145, citing State v.

Peagler (1996), 76 Oliio St.3d 496, 499, fn.2.) No one has expressed this argument better than

Justice Antonin Scalia of the tJnited Statcs Supreme Court. Justice Scalia lias argucd that sua

sponte decision making contravenes a fundamental tenet of our legal system: "Tlie premise of

our adversarial systeur is that appellate courts do not sit as self-directed boards of legal inquiry
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and research, but essentially as arbiters of legal questions presented and argued by the parties

before them." C'arc}ucci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983).

CONCLUSION

The finding of the Eleventh District Couit of Appeals that the Ohio Attoniey General

does not have standing to represent Ohioans without the express direction of the governor or the

General Assembly was improper. 1'he fmding represents a niisreading the Ohio Revised Code,

conflicts with over 100 years of Ohio case law, and the court's decision to review the issue

represents the sort of judicial decision making that is inconsistent with our system of justice. If

not reversed by this court, the Eleventh District's decision could prevent the Attorney General,

an independently elected official, from carrying out his duties to advocate on behalf of the

interests of the citizens of the state of Ohio. Amici Ctu'iae, as sportsnien's and conservation

advocates, respectfully request this court to overrule the portion of the Eleventh District's

decision which restricts the power of the Ohio Attorney General to act as an independeit

advocate for the citizens of the state of Ohio and their natural resources.
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