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Lawriter - ORC - Search - 1.42 Page 1 of 1

1 . 42 Common , technical or narticular terms.

Words and phrases shall be read in context and construed according to the rules of grammar and
common usage. Words and phrases that have acquired a technical or particular meaning, whether by

legislative definition or otherwise, shall be construed accordingly. Effective Date: 01-03-1972

3745.11 Fees.

(A) Applicants for and holders of permits, licenses, variances, plan approvals, and certifications issued

by the director of environmental protection......per connection 100 to 2,499 $ 1.92 2,500 to 4,999 1.48
5,000 to 7,499 1.42 7,500 to 9,999 1.34 10,000 to 14,999 1.16 15,000 to 24,...

5739.025 Combined tax schedules.

... 7 q .91 1.03 811 1.04 1.16 90 1.17 1.29 100 1.30 1.41 110 1.42 1.54 120 1.55 1.67 130 1.68 1.80

140 1,81 1.93 151-1 1.94 2.06...... 8 q .95 1.05 90 1.06 1.17 10 q 1.18 1.29 110 1.30 1.41 120 1.42

1.52 13 q 1.53 1.64 14o 1.65 1.76 15u 1.77 1.88 160 1.89 2.00...
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Lawriter - ORC - 1.47 Presumptions in enactment of statutes.

1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972

Page 1 of 1
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Lawriter - ORC - 4903.13 Reversal of final order - notice of appeal. Page 1 of 1

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such
order was unlawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the

event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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Lawriter - ORC - 4905.31 Reasonable arrangements allowed - variable rate. Page 1 of I

4905.31 Reasonable arrangements allowed - variable

rate.
Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4928., and 4929. of the Revised
Code do not prohibit a public utility from filing a schedule or establishing or entering into any
reasonable arrangement with another public utility or with one or more of its customers, consumers, or
employees, and do not prohibit a mercantile customer of an electric distribution utility as those terms
are defined in section 4928.01 of the Revised Code or a group of those customers from establishing a
reasonable arrangement with that utility or another public utility electric light company, providing for

any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon stipulated variations in cost as

provided in the schedule or arrangement.

(C) A minimum charge for service to be rendered unless such minimum charge is made or prohibited

by the terms of the franchise, grant, or ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time when used, the purpose for

which used, the duration of use, and any other reasonable consideration;

(E) Any other financial device that may be practicable or advantageous to the parties interested. In the
case of a schedule or arrangement concerning a public utility electric light company, such other
financial device may include a device to recover costs incurred in conjunction with any economic
development and job retention program of the utility within its certified territory, including recovery of

revenue foregone as a result of any such program; any development and implementation of peak
demand reduction and energy efficiency programs under section 4928.66 of the Revised Code; any

acquisition and deployment of advanced metering, including the costs of any meters prematurely
retired as a result of the advanced metering implementation; and compliance with any government
mandate. No such schedule or arrangement is lawful unless it is filed with and approved by the
commission pursuant to an application that is submitted by the public utility or the mercantile
customer or group of mercantile customers of an electric distribution utility and is posted on the

commission's docketing information system and is accessible through the internet. Every such public
utility is required to conform its schedules of rates, tolls, and charges to such arrangement, sliding

scale, classification, or other device, and where variable rates are provided for in any such schedule or
arrangement, the cost data or factors upon which such rates are based and fixed shall be filed with the
commission in such form and at such times as the commission directs. Every such schedule or
reasonable arrangement shall be under the supervision and regulation of the commission, and is

subject to change, alteration, or modification by the commission.

Effective Date: 10-29-1993; 2008 SB221 07-31-2008
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Lawriter - ORC - 4928.01 Competitive retail electric service defiriitions. Page 1 of 5

4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services;reactive supply from generation resources and voltage control service; reactive

supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2)"Billing and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the

agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing

and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5)"Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6)"Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7)"Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8)"Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9)"Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10)"Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.
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Lawriter - ORC - 4928.01 Conipetitive retail electric service definitions. Page 2 of 5

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16)"Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market developtnent period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specifled in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19)"Mercantile customer" means a commercial or industrial customer if the electricity consumed is for
nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours per

year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22)"Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to

curtail or interrupt electric usage during nonemergency circumstances upon notif+cation by an electric

utility.

(23)"Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.
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Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 3 of 5

(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs cun-ently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27)"Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28)"Starting date of competitive retail electric service" means January 1, 2001.

(29)"Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.
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Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 4 of 5

(32)"Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34)"Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously, primarily to meet the energy needs of the customer's facilities;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before

combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent

the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientiflc opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement; (h) Methane gas emitted from

an operating or abandoned coal mine.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as
defined in section 3734.01 of the Revised Code, through fractionation, biological decomposition, or

other process that does not principally involve combustion, biomass energy, biologically derived
methane gas, or energy derived frorri nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.
"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
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cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; storage facility that will promote the better utilization of a renewable energy

resource that primarily generates off peak; or distributed generation system used by a customer to
generate electricity from any such energy. As used in division (A)(35) of this section, "hydroelectric

facility" means a hydroelectric generating facility that is located at a dam on a river, or on any water
discharged to a river, that is within or bordering this state or within or bordering an adjoining state and

meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromus fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.

(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and

reasonably priced retail electric service;

(6) Ensure the availability of unbundled and comparable retail electric service that provides consumers

with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, and

implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and

deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development

and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive
subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the

i-ecovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(3) Provide coherent, transparent means of giving appropriate incentives to technologies that can

adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of

any new advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;
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(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,

including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,

including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008

4928 .03 Identification of competitive services and

noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,

aggregation, power marketing, and power brokerage services supplied to consumers within the
certified territory of an electric utility are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers. In accordance with a filing under division
(F) of section 4933.81 of the Revised Code, retail electric generation, aggregation, power marketing,
or power brokerage services supplied to consumers within the certified territory of an electric
cooperative that has made the filing are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers. Beginning on the starting date of
competitive retail electric service and notwithstanding any other provision of law, each consumer in
this state and the suppliers to a consumer shall have comparable and nondiscriminatory access to
noncompetitive retail electric services of an electric utility in this state within its certified territory for
the purpose of satisfying the consumer's electricity requirements in keeping with the policy specified in

section 4928.02 of the Revised Code.

Effective Date: 10-05-1999

4928.04 Additional competitive services.

(A) The public utilities commission by order may declare that retail ancillary, metering, or billing and
collection service supplied to consumers within the certified territory of an electric utility on or after the
starting date of competitive retail electric service is a competitive retail electric service that the
consumers may obtain from any supplier or suppliers subject to this chapter. The commission may

issue such order, after investigation and public hearing, only if it first determines either of the

following:

(1) There will be effective competition with respect to the service.

(2) The customers of the service have reasonably available alternatives. The commission shall initiate
a proceeding on or before March 31, 2003, on the question of the desirability, feasibility, and timing of

any such competition.

(B) In carrying out division (A) of this section, the commission may prescribe different classifications,
procedures, terms, or conditions for different electric utilities and for the retail electric services they
provide that are declared competitive pursuant to that division, provided the classifications,
procedures, terms, or conditions are reasonable and do not confer any undue economic, competitive,

or market advantage or preference upon any electric utility.
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4928.05 Extent of exemptions.

(A)(1) On and after the starting date of competitive retail electric service, a competitive retail electric
service supplied by an electric utility or electric services company shall not be subject to supervision
and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public

utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except sections 4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35 and
4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code

only to the extent related to service reliability and public safety; and except as otherwise provided in
this chapter. The commission's authority to enforce those excepted provisions with respect to a
competitive retail electric service shall be such authority as is provided for their enforcement under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter. Nothing in
this division shall be construed to limit the commission's authority under sections 4928.141 to
4928.144 of the Revised Code. On and after the starting date of competitive retail electric service, a
competitive retail electric service supplied by an electric cooperative shall not be subject to supervision
and regulation by the commission under Chapters 4901, to 4909., 4933., 4935., and 4963. of the
Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of

the Revised Code.

(2)-0n and after the starting date of competitive retail electric service, a noncompetitive retail electric
service supplied by an electric utility shall be subject to supervision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised Code and this chapter, to the
extent that authority is not preempted by federal law. The commission's authority to enforce those
provisions with respect to a noncompetitive retail electric service shall be the authority provided under
those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwithstanding Chapters 4905. and 4909, of the Revised Code, commission authority under this
chapter shall include the authority to provide for the recovery, through a reconcilable rider on an

electric distribution utility's distribution rates, of all transmission and transmission-related costs,
including ancillary and congestion costs, imposed on or charged to the utility by the federal energy
regulatory commission or a regional transmission organization, independent transmission operator, or
similar organization approved by the federal energy regulatory commission. The commission shall
exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state on or
after the starting date of competitive retail electric service so as to ensure that no aspect of the
delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail
electric service is unregulated. On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and regulation by the

commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except
sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce
those excepted sections with respect to a noncompetitive retail electric service of an electric
cooperative shall be such authority as is provided for their enforcement under Chapters 4933. and

4935, of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised

Code to regulate an electric light company in this state or an electric service supplied in this state prior

to the starting date of competitive retail electric service.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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Effective Date: 10-05-1999; 2008 SB221 07-31-2008

4928 . 06 Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities commission

shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the
extent necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary for
the commencement of the competitive retail electric service under this chapter shall be adopted within
one hundred eighty days after the effective date of this section. Except as otherwise provided in this
chapter, the proceedings and orders of the commission under the chapter shall be subject to and

governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service,
that there is a decline or loss of effective competition with respect to a competitive retail electric
service of an electric utility, which service was declared competitive by commission order issued
pursuant to division (A) of section 4928.04 of the Revised Code, the commission shall ensure that that

service is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of
this section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail
electric service in this state for the purpose of discerning any noncompetitive retail electric service that
should be available on a competitive basis on or after the starting date of competitive retail electric
service pursuant to a declaration in the Revised Code, and for the purpose of discerning any
competitive retail electric service that is no longer subject to effective competition on or after that
date. Upon such evaluation, the commission periodically shall report its findings and any

recommendations for legislation to the standing committees of both houses of the general assembly
that have primary jurisdiction regarding public utility legislation. Until 2008, the commission and the
consumer's counsel also shall provide biennial reports to those standing committees, regarding the
effectiveness of competition in the supply of competitive retail electric services in this state. In
addition, until the end of all market development periods as determined by the commission under
section 4928.40 of the Revised Code, those standing committees shall meet at least biennially to
consider the effect on this state of electric service restructuring and to receive reports from the

commission, consumers' counsel, and director of development.

(D) In determining, for purposes of division (B) or (C). of this section, whether there is effective

competition in the provision of a retail electric service or reasonably available alternatives for that
service, the commission shall consider factors including, but not limited to, all of the following:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the reievant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily

available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity
requesting, under division (B) or (C) of this section, a determination by the commission of the
existence of or a lack of effective competition or reasonably available alternatives.
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(E)(1) Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to
resolve abuses of market power by any electric utility that interfere with effective competition in the

provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commission,
beginning the first year after the market development period of a particular electric utility and after

reasonable notice and opportunity for hearing, may take such measures within a transmission
constrained area in the utility's certified territory as are necessary to ensure that retail electric
generation service is provided at reasonable rates within that area. The commission may exercise this
authority only upon findings that an electric utility is or has engaged in the abuse of market power and
that that abuse is not adequately mitigated by rules and practices of any independent transmission
entity controlling the transmission facilities. Any such measure shall be taken only to the extent
necessary to protect customers in the area from the particular abuse of market power and to the
extent the commission's authority is not preempted by federal law. The measure shall remain the
commission, after reasonable notice and opportunity for hearing, determines that the particular abuse

of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator
subject to certification under section 4928.08 of the Revised Code shall provide the commission with
such information, regarding a competitive retail electric service for which it is subject to certification,
as the commission considers necessary to carry out this chapter. An electric utility shall provide the

commission with such information as the commission considers necessary to carry out divisions (B) to
(E) of this section. The commission shall take such measures as it considers necessary to protect the
confidentiality of any such information. The commission shall require each electric utility to file with the
commission on and after the starting date of competitive retail electric service an annual report of its
intrastate gross receipts and sales of kilowatt hours of electricity, and shall require each electric
services company, electric cooperative, and governmental aggregator subject to certification to file an
annual report on and after that starting date of such receipts and sales from the provision of those
retail electric services for which it is subject to certification. For the purpose of the reports, sales of
kilowatt hours of electricity are deemed to occur at the rneter of the retail customer.

Effective Date: 10-05-1999

4928 . 07 Separate aricing of services on bill .

To the maximum extent practicable on or after the starting date of competitive retail electric service,
an electric utility, electric services company, electric cooperative, or governmental aggregator subject
to certification under section 4928.08 of the Revised Code shall separately price competitive retail
electric services, and the prices shall be itemized on the bill of a customer or otherr+ise disclosed to the
customer. Although a competitive retail electric service shall be supplied to any consumer on such a
basis, such an electric utility, electric services company, electric cooperative, or governmental
aggregator may repackage the service on or after the starting date and offer it on a bundled basis with
other retail electric services to meet consumer preferences. Such repackaging by an electric utility
shall be subject to sections 4905.33 to 4905.35 of the Revised Code. Repackaging by such an electric
services company, electric cooperative, or governmental aggregator shall be subject to the limitation
that no such entity, as to a competitive retail electric service for which the company, cooperative, or
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4928.14 Failure of supplier to provide service.

The failure of a supplier to provide retail electric generation service to customers within the certified
territory of an electric distribution utility shall result in the supplier's customers, after reasonable
notice, defaulting to the utility's standard service offer under sections 4928.141, 4928.142, and
4928.143 of the Revised Code until the customer chooses an alternative supplier. A supplier is deemed
under this section to have failed to provide such service if the commission finds, after reasonable

notice and opportunity for hearing, that any of the following conditions are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership, or has filed for

ba n kru ptcy.

(B) The supplier is no longer capable of providing the service.

(C) The supplier is unable to provide delivery to transmission or distribution facilities for such period of
time as may be reasonably specified by commission rule adopted under division (A) of section 4928.06

of the Revised Code.

(D) The supplier's certification has been suspended, conditionally rescinded, or rescinded under

division (D) of section 4928.08 of the Revised Code.

Effective Date: 10-05-1999; 2008 58221 07-31-2008
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4928.141 Distribution utility to provide standard service

offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable
and nondiscriminatory basis within its certified territory, a standard service offer of all competitive
retail electric services necessary to maintain essential electric service to consumers, including a firm
supply of electric generation service. To that end, the electric distribution utility shall apply to the
public utilities commission to establish the standard service offer in accordance with section 4928.142
or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at minimum shall include a filing under
section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with
section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer
for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code.
Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue
for the purpose of the utility's compliance with this division until a standard service offer is flrst
authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to
division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,
2008, shall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall
exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the
Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in
a newspaper of general circulation in each county in the utility's certified territory. The commission

shall adopt rules regarding filings under those sections.

Effective Date: 2008 58221 07-31-2008
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4928:142 Standard generation service offer price -

competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division

(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer

price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under division (A)(2) of this section, and, as the commission determines
necessary, the utility shall Immediately conform its filing to the rules upon their taking effect. An
application under this division shall detail the electric distribution utility's proposed compliance with the
requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or

there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
actions to identify and mitigate market power or the electric distribution utility's market conduct; or a
similar market monitoring function exists with commensurate ability to Identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application's filing date, shall
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determine by order whether the electric distribution utility and its market-rate offer meet all of the

foregoing requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall

withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section
4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer unless the
commission, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon

was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other

recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility's standard service offer load for the first
five years of the market rate offer be competitively bid under division (A) of this section as follows: ten
per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year
three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the

commission shall determine the actual percentages for each year of years one through five. The
standard service offer price for retail electric generation service under this first application §hall be a
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility's most recent standard
service offer price, adjusted upward or downward as the commission determines reasonable, relative
to the jurisdictional portion of any known and measurable changes from the level of any one or more

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;
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(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this
state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer price on the basis of costs described in division (D) of this section, the
commission shall include the benefits that may become available to the electric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric
distribution utility's most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility's financial
integrity or to ensure that the resulting revenue available to the utility for providing the standard
service offer is not so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has

the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility's standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration
shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has i-eceived commission approval of its first application under
division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file

an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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4928.143 Application for approval of electric security

plan - testing.

(A) For the purpose of complying with section 4928.141, of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
division (D) of this section, divisions (I), (3), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost

is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's
cost of constructing an electric generating facility or for an environmental expenditure for any electric
generating facility of the electric distribution utility, provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the electric distribution utility. Further, no such allowance
shall be authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(2)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is
owned or operated by the electric distribution utility, was sourced through a competitive bid process
subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections submitted by the
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electric distribution utility. Additionally; if a surcharge is authorized for a facility pursuant to plan
approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance with
section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost of

securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and modernization incentives for the electric
distribution utility. The latter may include a long-term energy delivery infrastructure modernization
plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,
shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric distribution utility's
electric security plan inclusion of any provision described in division (B)(2)(h) of this section, the
commission shall examine the reliability of the electric distribution utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the
electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this section not later
than one hundred fifty days after the application's filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application's filing
date. Subject to division (D) of this section, the commission by order shall approve or modify and
approve an application filed under division (A) of this section if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
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that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the

commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the
electric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs from those
contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an
electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an
application under this section for the purpose of its compliance with division (A) of section 4928.141 of
the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its
expiration, and that portion of the electric security plan shall not be subject to commission approval or
disapproval under division (C) of this section, and the earnings test provided for in division (F) of this
section shall not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or
disapprove subject to division (C) of this section, provisions for the incremental recovery or the
deferral of any costs that are not being recovered under the rate plan and that the utility incurs during
that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the
utility as authorized under that division, has a term,.exclusive of phase-ins or deferrals, that exceeds
three years from the effective date of the plan, the commission shall test the plan in the fourth year,
and if applicable, every fourth year thereafter, to determine whether the plan, including its then-
existing pricing and all other terms and conditions, including any deferrals and any future recovery of
deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on
common equity that is significantly in excess of the return on common equity that is likely to be earned
by publicly traded companies, including utilities, that face comparable business and financial risk, with
such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating
that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric security plan will
result in a return on equity that is significantly in excess of the return on common equity that is likely
to be earned by publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
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the plan, the commission may terminate the electric security plan, but not until it shall have provided
interested parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accommodate the
transition from an approved plan to the more advantageous alternative. In the event of an electric
security plan's termination pursuant to this division, the commission shall permit the continued deferral
and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such adjustments
resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on common equity that was earned
during the same period by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate. Consideration
also shall be given to the capital requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the
electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result
in significantly excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately
file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive earnings under this division, the commission
shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company,

Effective Date: 2008 SB221 07-31-2008
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4928.17 Corporate separation plans.
(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928.31 to 4928.40 of the
Revised Code and beginning on the starting date of competitive retail electric service, no electric
utility sha11 engage in this state, either directly or through an affiliate, in the businesses of supplying a
noneompetitive retail electric service and supplying a conipetitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates under a corporate
separation plan that is approved by the public utilities commission under this section, is consistent
with the policy specified in section 4928.02 of the Revised Code, and achieves all of the following:

(1) T'he plan provides, at minimum, for the provision of the competitive retail electric service or the
nonelectric product or service through a fiilly separated affiliate of the utility, and the plan includes
separate accounting requirements, the code of conduct as ordered by the commission pursuant to a
rule it shall adopt Lmder division (A) of section 4928.06 of the Revised Code, and such other measures
as are necessary to effectuate the policy specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the

abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage
to any affiliate, division, or part of its own business engaged in the business of supplying the
competitive retail electric service or noneleetric product or service, including, but not limited to,
utility resources such as trucks, tools, office equipment, office space, supplies, customer and
niarketing information, advertising, billing and mailing systems, personnel, and training, without
coinpensation based upon fully loaded embedded costs charged to the affiliate; and to ensure that any
such affiliate, division, or part will not receive undue preference or advantage from any affiliate,
division, or part of the business engaged in business of supplying the noncompetitive retail electric
service. No such utility, affiliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obligation under division (A)(3) of this
section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan
filed with the comrnission under division (A) of this section. As part of the code of conduct required
under division (A)(1) of this section, the commission shall adopt rules pursuant to division (A) of
section 4928.06 of the Revised Code regarding corporate separation and procedures for plan filing
and approval. The rules shall include limitations on affiliate practices solely for the puipose of
maintaining a separation of the affiliate's business from the business of the utility to prevent unfair
competitive advantage by virtue of that relationship. The rules also shall include an opportunity for
any person having a real and substantial interest in the corporate separation plan. to file specific
objections to the plan and propose specific responses to issues raised in the objections, which
objections aiid responses the commission sliall address in its final order. Prior to commission approval
of the plan, the commission shall afford a hearing upon those aspects of the plan that the commission
determines reasonably require a hearing. The commission may reject and require refiling of a
substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate
separation plan under this section, to be effective on the date specified in the order, only upon
findings that the plan reasonably complies with the requirements of division (A) of this section and
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4928.66 Implementing energy efficiency programs.

(A)(1)(a) Beginning in 2009, an electric distribution utility shall implement energy efficiency programs
that achieve energy savings equivalent to at least three-tenths of one per cent of the total, annual
average, and normalized kilowatt-hour sales of the electric distribution utility during the preceding

three calendar years to customers in this state. The savings requirement, using such a three-year
average, shall increase to an additional five-tenths of one per cent in 2010, seven-tenths of one per
cent in 2011, eight-tenths of one per cent in 2012, nine-tenths of one per cent in 2013, one per cent
from 2014 to 2018, and two per cent each year thereafter, achieving a cumulative, annual energy

savings in excess of twenty-two per cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shall implement peak demand reduction programs
designed to achieve a one per cent reduction in peak demand in 2009 and an additional seventy-five
hundredths of one per cent reduction each year through 2018. In 2018, the standing committees in
the house of representatives and the senate primarily dealing with energy issues shall make

recommendations to the general assembly regarding future peak demand reduction targets.

(2) For the purposes of divisions (A)(1)(a) and (b) of this section:

(a) The baseline for energy savings under division (A)(1)(a) of this section shall be the average of the

total kilowatt hours the electric distribution utility sold in the preceding three calendar years, and the
baseline for a peak demand reduction under division (A)(1)(b) of this section shall be the average peak
demand on the utility in the preceding three calendar years, except that the commission may reduce
either baseline to adjust for new economic growth in the utility's certified territory.

(b) The commission may amend the benchmarks set forth in division (A)(1)(a) or (b) of this section if,

after application by the electric distribution utility, the commission determines that the amendment is
necessary because the utility cannot reasonably achieve the benchmarks due to regulatory, economic,

or technological reasons beyond its reasonable control.

(c) Compliance with divisions (A)(1)(a) and (b) of this section shall be measured by including the
effects of all demand-response programs for mercantile customers of the subject electric distribution

utility and all such mercantile customer-sited energy efficiency and peak demand reduction programs,
adjusted upward by the appropriate loss factors. Any mechanism designed to recover the cost of
energy efficiency and peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that commit their demand-response or other customer-sited
capabilities, whether existing or new, for integration Into the electric distribution utility's demand-
response, energy efficiency, or peak demand reduction programs, if the commission determines that

that exemption reasonably encourages such customers to commit those capabilities to those programs.
If a mercantile customer makes such existing or new demand-response, energy efficiency, or peak
demand reduction capability available to an electric distribution utility pursuant to division (A)(2)(c) of
this section, the electric utility's baseline under division (A)(2)(a) of this section shall be adjusted to
exclude the effects of all such demand-response, energy efficiency, or peak demand reduction
programs that may have existed during the period used to establish the baseline. The baseline also
shall be normalized for changes in numbers of customers, sales, weather, peak demand, and other
appropriate factors so that the compllance measurement is not unduly influenced by factors outside

the control of the electric distribution utility.
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(d) Programs implemented by a utility may include demand-response programs, customer-sited

programs, and transmission and distribution infrastructure improvements that reduce line losses.
Division (A)(2)(c) of this section shall be applied to include facilitating efforts by a mercantile customer
or group of those customers to offer customer-sited demand-response, energy efficiency, or peak
demand reduction capabilities to the electric distribution utility as part of a reasonable arrangement

submitted to the commission pursuant to section 4905.31 of the Revised Code.

(e) No programs or improvements described in division (A)(2)(d) of this section shall conflict with any

statewide building code adopted by the board of building standards.

(B) In accordance with rules it shall adopt, the public utilities commission shall produce and docket at
the commission an annual report containing the results of its verification of the annual levels of energy
efficiency and of peak demand reductions achieved by each electric distribution utility pursuant to

division (A) of this section. A copy of the report shall be provided to the consumers' counsel.

(C) If the commission determines, after notice and opportunity for hearing and based upon its report
under division (B) of this section, that an electric distribution utility has failed to comply with an energy
efficiency or peak demand reduction requirement of division (A) of this section, the commission shall

assess a forfeiture on the utility as provided under sections 4905.55 to 4905.60 and 4905.64 of the
Revised Code, either in the amount, per day per undercompliance or noncompliance, relative to the

period of the report, equal to that prescribed for noncompliances under section 4905.54 of the Revised
Code, or in an amount equal to the then existing market value of one renewable energy credit per
megawatt hour of undercompliance or noncompliance. Revenue from any forfeiture assessed under

this division shall be deposited to the credit of the advanced energy fund created under section

4928.61 of the Revised Code.

(D) The commission may establish rules regarding the content of an application by an electric
distribution utility for commission approval of a revenue decoupling mechanism under this division.
Such an application shall not be considered an application to increase rates and may be included as
part of a proposal to establish, continue, or expand energy efficiency or conservation programs. The
commission by order may approve an application under this division if it determines both that the

revenue decoupling mechanism provides for the recovery of revenue that otherwise may be foregone
by the utility as a result of or in connection with the implementation by the electric distribution utility
of any energy efficiency or energy conservation programs and reasonably aligns the interests of the

utility and of its customers in favor of those programs.

(E) The commission additionally shall adopt rules that require an electric distribution utility to provide a

customer upon request with two years' consumption data ih an accessible form.

Effective Date: 2008 SB221 07-31-2008
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(B) The commission may, upon an application or a motion filed by a party, waive any requirement of

this chapter, other than a requirement mandated by statute, for good cause shown.

Effective: 07/17/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

4901:1-38-03 Economic development arranaements.

(A) An electric utility, mercantile customer, or group of mercantile customers of an electric utility may
file an application for commission approval for an economic development arrangement between the
electric utility and a new or expanding customer or group of customers. The application shall include a
copy of the proposed arrangement and provide information on all associated incentives, estimated

annual electric billings without incentives for the term of the incentives, and annual estimated delta

revenues for the term of the incentives.

(1) Each customer requesting to take service pursuant to an economic development arrangement with
the electric utility shall describe the general status of the customer in the community and how such
arrangement furthers the policy of the state of Ohio embodied in section 4928.02 of the Revised Code.

(2) Each customer requesting to take service pursuant to an economic development arrangement with
the electric utility shall, at a minimum, meet the following criteria, submit to the electric utility and the

commission verifiable information detailing how the criteria are met, and provide an affidavit from a

company official as to the veracity of the information provided:

(a) Eligible projects shall be for non-retail purposes.

(b) At least twenty-flve new, full-time or full-time equivalent jobs shall be created within three years of

initial operations.

(c) The average hourly base wage rate of the new, full-time or full-time equivalent jobs shall be at

least one hundred fifty per cent of the federal minimum wage.

(d) The customer shall demonstrate financial viability.

(e) The customer shall identify local (city, county), state, or federal support in the form of tax

abatements or credits, jobs programs, or other irceiitives.

(f) The customer shall identify potential secondary and tertiary benefits resulting from its project
including, but not limited to, local/state tax dollars and related employment or business opportunities

resulting from the location of the facility.

(g) The customer shall agree to maintain operations at the project site for the term of the incentives.

(3) An electric utility and/or mercantile customer or group of mercantile customers filing an application
for commission approval of an economic development arrangement bears the burden of proof that the
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proposed arrangement is reasonable and does not violate the provisions of sections 4905.33 and
4905.35 of the Revised Code, and shall submit to the commission verifiable information detailing the

rationale for the arrangement.

(B) An electric utility, mercantile customer, or group of mercantile customers of an electric utility may
file an application for an economic development arrangement between the electric utility and its
customer or group of customers for the retention of an existing customer(s) likely to cease, reduce, or
relocate its operations out of state. The application shall include a copy of the proposed arrangement
and provide information on all associated incentives, estimated annual electric billings without

incentives for the term of the incentives, and annual estimated delta revenues for the term of the

incentives.

(1) Each customer requesting to take service pursuant to an economic development arrangement with

the electric utility shall describe the general status of the customer in the community and how such
arrangement furthers the policy of the state of Ohio embodied in section 4928.02 of the Revised Code,

(2) Each customer requesting to take service pursuant to an economic development arrangement with
the electric utility shall, at a minirnum, meet the following criteria, submit to the electric utility

verifiable information detailing how the criteria are met, and provide an affidavit from a company

official as to the veracity of the information provided:

(a) Eligible projects shall be for non-retail purposes.

(b) The number of full-time or full-time equivalent jobs to be retained shall be at least twenty-five.

(c) The average billing load (in kilowatts to be retained) shall be at least two hundred fifty kilowatts.

(d) The customer shall demonstrate that the cost of electricity is a major factor in its decision to cease,
reduce, or relocate its operations to an out-of-state site. In-state relocations are not eligible. If the
customer has the potential to relocate to an out-of-state site, the site(s) shall be identified, along with
the expected costs of electricity at the site(s) and the expected costs of other significant expenses

including, but not limited to, labor and taxes.

(e) The customer shall identify any other local, state, or federal assistance sought and/or received in

order to maintain its current operations.

(f) The customer shall agree to maintain its current operations for the term of the incentives.

(3) An electric utility and/or mercantile customer or group of mercantile customers filing an application
for commission approval of an economic development arrangement bears the burden of proof that the
proposed arrangement is reasonable and does not violate the provisions of sections 4905.33 and
4905.35 of the Revised Code, and shall submit to the commission verifiable information detailing the

rationale for the arrangement.

(C) Upon the filing of an economic development application, the commission may fix a time and place

for a hearing if the application appears to be unjust or unreasonable.

(1) The economic development arrangement shall be subject to change, alteration, or modification by

the commission.

(2) The staff shall have access to all customer and electric utility information related to service

provided pursuant to the economic development arrangements.
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(D) Customer information provided to demonstrate eligibility under paragraphs (A) and (B) of this rule
shall be treated by the electric utility as confidential. The electric utility shall request confidential

treatment of customer-specific information that is filed with the commission, with the exception of

customer names and addresses.

(E) Affected parties may file a motion to intervene and file comments and objections to any application

filed under this rule within twenty days of the date of the filing of the application.

Eff e c t i v e: 0 4/ 0 2/ 2 0 0 9

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

4901:1-38-04 Enerciv efficiency arrangements.

(A) An electric utility, mercantile customer, or group of mercantile customers of an electric utility may
file an application for commission approval for an energy efficiency arrangement between the electric
utility and its customer or group of customers that have new or expanded energy efficiency production
facilities. The application shall include a copy of the proposed arrangement and provide information on
all associated incentives, estimated annual electric billings without incentives for the term of the

incentives, and annual estimated delta revenues for the term of the incentives.

(1) Each customer requesting to take service pursuant to an energy efficiency arrangement with the

electric utility shall describe the general status of the customer in the community and how such
arrangement furthers the policy of the state of Ohio embodied in section 4928.02 of the Revised Code.

(2) Each customer requesting to take service pursuant to an energy efficiency arrangement with the
electric utility shall meet the following criteria, submit to the electric utility verifiable information
detailing how the criteria are met, and provide an affidavit from a company official as to the veracity of

the information provided:

(a) The customer shall be an energy efficiency production facility as defined in this chapter.

(b) At least ten new, full-time or full-time equivalent jobs shall be created within three years of initial

operations.

(c) The average hourly base wage rate of the new, full-time, or full-time equivalent jobs shall be at

least one hundred fifty per cent of federal minimum wage.

(d) The customer shall demonstrate financial viability.

(e) The customer shall identify local (city, county), state, or federal support in the form of tax

abatements or credits, jobs programs, or other incentives.

(f) The customer shall agree to maintain operations at the project site for the term of the incentives.
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(3) An electric utility and/or mercantile customer or group of mercantile customers filing an application
for commission approval of an energy efficiency arrangement bears the burden of proof that the
proposed arrangement is reasonable and does not violate the provisions of sections 4905.33 and
4905.35 of the Revised Code, and shall submit to the commission verifiable information detailing the

rationale for the arrangement.

(B) Upon the filing of an energy efficiency application, the commission may fix a time and place for a

hearing if the application appears to be unjust or unreasonable.

(1) The energy efficiency arrangement shall be subject to change, alteration, or modification by the

commission.

(2) The staff shall have access to all customer and electric utility information related to service

provided pursuant to the energy efficiency arrangements.

(C) Customer information provided to demonstrate eligibility under paragraph (A) of this rule shall be
treated by the electric utility as confidential. The electric utility shall request confidential treatment of
customer-specific information that is filed with the commission, with the exception of customer names

and addresses.

(D) Affected parties may file a motion to intervene and fife comments and objections to any application

fifed under this rule within twenty days of the date of the filing of the application.

Effecti ve : 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

4901•1-38-05 Unique arranaements.

(A) Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of the Administrative Code, an electric
utility may file an application pursuant to section 4905.31 of the Revised Code for commission approval

of a unique arrangement with one or more of its customers, consumers, or employees.

(1) An electric utility filing an application for commission approval of a unique arrangement with one or
more of its customers, consumers, or employees bears the burden of proof that the proposed
arrangement is reasonable and does not violate the provisions of sections 4905.33 and 4905.35 of the
Revised Code, and shall submit to the commission verifiable information detailing the rationale for the

arrangement.

(2) Upon the filing of an application for a unique arrangement, the commission may fix a time and

place for a hearing if the application appears to be unjust or unreasonable.

(3) The unique arrangement shall be subject to change, alteration, or modification by the commission.

(B) A mercantile customer, or a group of inercantiie.customers, of an electric utility may apply to the

commission for a unique arrangement with the electric utility.
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(1) Each customer applying for a unique arrangement bears the burden of proof that the proposed

arrangement is reasonable and does not violate the provisions of sections 4905.33 and 4905.35 of the
Revised Code, and shall submit to the commission and the electric utility verifiable information

detailing the rationale for the arrangement.

(2) The customer shall provide an affidavit from a company official as to the veracity of the information

provided.

(3) Upon the filing of an application for a unique arrangement, the commission may fix a time and

place for a hearing if the application appears to be unjust or unreasonable.

(4) The unique arrangement shall be subject to change, alteration, or modification by the commission.

(C) Each applicant applying for approval of a unique arrangement between an electric utility and one or
more of its customers, consumers, or employees shall describe how such arrangement furthers the

policy of the state of Ohio embodied in section 4928.02 of the Revised Code.

(D) Unique arrangements shall reflect terms and conditions for circumstances for which the electric

utility's tariffs have not already provided.

(E) Customer information provided to the electric utility to obtain a unique arrangement shall be
treated by the electric utility as confidential. The electric utility shall request confidential treatment of

customer-specific information that is filed with the commission, with the exception of customer names

and addresses.

(F) Affected parties may file a motion to intervene and file comments and objections to any application

filed under this rule within twenty days of the date of the filing of the application.

E f fe ct i v e: 04/ 0 2/ 20 0 9

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

4901:1-38-06 Reporting reauirements.

(A) Each electric utility shall require each of its customers served under any reasonable arrangement
established pursuant to this chapter to submit an annual report to the electric utility and staff no later
than April thirtieth of each year. The format of that report shall be determined by staff such that a
determination of the compliance with the eligibility criteria can be determined, the value of any
incentives received by the customer(s) is identified, and the potential impact on other customers can

be calculated.

(B) The burden of proof to demonstrate ongoing compliance with the reasonable arrangement lies with

the customer(s). The electric utility shall summarize the reports provided by customers under
paragraph (A) of this rule and submit such summary to staff for review and audit no later than June

fifteenth of each year.
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BEFORE

THE PUBLIC U1'ILITIES COMMISSION OF OHIO

In the Matter of the Application of Ormet
Primary Aluminum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Sauthern Power Company.

Case No. 04-114-ELAEC

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCFsS:

5onnenschein Nath & Rosenthal LLP, by Clifton A. Vince, Douglas G. Bonner,
Darniel D. Barnowski, and Emma F. Hand, 1301 K Street NW, Suite 600 East Tower,
Washington, D.C. 20005, on behalf of Ormet Priniary Aluminum Corporation.

Richard Cordray, Ohio Attorney General, by Duane W. Luckey, Section Chief, and
Thomas Lindgren and Thomas McNamee, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43215, on b&alf of the staff of the Public Utilities Commission of
Ohio.

Marvin I. Resnik and Steven T. Nourse, American Electric Power Service
Corporation, l Riverside Plaza, 291h Floor, Columbus, Ohio 43215, on behalf of Columbus
Southem Power Company and Ohio Power Company.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Consumers-' Counsel, Office of Consumers' Counse[,10 West
Broad Street, Columbus, Ohio 43215, on behalf of the residenflal consumers of Columbus

Southern Power Company and Ohio Power Cornpany.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
SLreet, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and
Joseph M. Clark, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial

Energy Users-Ohio,

000034



09-119-EL-AEC -2'

Chester, Willcox & Saxbe, LLP, by John W. Bentine, Mark S. Ytn'ick, and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

OPINION:

1. History of the Proceedine

On February 17, 2009; Ormet Prirnary Aluminum Corporation (Ormet) filed an
application pursuant to Section 4905.31, Revised Code, to establish a unique arrangement
with the Ohfo Power Company and Columbus Southern Power Company (AEP-Ohio) for
electric service to its aluminum-producing facility located in I-iannibal, Ohio. In its
application, Ormet requests that the Commission establish a unique arrangement for
electric service with AEP-Ohio that links the priee of electricity for its facility for calendar
years 2010 through 2018 with the price of aluminum as reported on the London Metal
Exchange (LME). Ormet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalent of at least two of its six potlines.

On March 9, 2009, Industrial Energy Users-Ohio (IEsU-Ohio) filed comments
regarding Ormet's application. Further on April 28, 2009, Ohio Energy Group (OEG) and
Kroger Company (Kroger) each filed comments regarding Oraiet's amended application.

Motions to intervene were filed by AEP-Ohio, IEU-Ohio, OEG, Kroger, and the
Ohio Consumers' Counsel (OCC). Those motions were granted by the attorney examuter.

Based upon the comments, the attorttey examiner set this matter for hearing. The
hearing in this matter commenced on Apri130, 2009, and concluded on June 17, 2009. At
the hearing; Ormet presented four witnesses, OC.̂ C presented three witnesses, and Staff
presented one witness. Briefs were filed on July 1, 2009, by Chmet, AEP-Ohio, OCC and
OEG, IEU-Ohio, Kroger, and Staff.

II. Discussion and Conclusions

In support of the unique arrangement, Ormet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record- of this
proceeding demonstrates that; at full operations, Ormet provides $195 milIion of benefits
to the regional economy (Ormet Ex. 5 at 1).

Ormet also contends that the proposed unique arrangement farthers the policy of
the State of Ohio as codified in Section 4928.02, Revised Code. Ormet claims that the

000035



09-119-EL-AEC -3-

utiique arrangement is designed to meet the specific needs of Ormet with respect to the
price, terms, conditions, and quality options of electric service as specified by Section
4928.02(I3), Revised Code. Further, Ormet claims that the unique arrangement will help
Ohio compete in the global economy pursuant to Section 4928.02(N), Revised Cocie.
Ormet contends that it competes in a global market and needs affordable energy in order
to compete.

Ormet further contends that it has provided the information needed by the
Commission to approve the unique arrangement. Ormet notes that it has provided an
affidavit from its chief executive officer verifyin.g the information provided in the
application and that it has also provided veMiable data in support of the application.

OCC and OEG claim that Ormet's economic anaiysis of its itnpact on the region is
flawed because it fails to factor in the negative economic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. I at 263, 265). OCC and OEG
assert that there will be a clear negative economic impact to requiring alI other AEY-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed unique
arrangement.

IEU-Ohio notes that the Commission may approve a proposed unique arrangement
if it is shown to be just and reasonable and that it furehers the policy of this state.
However, IELJ-Ohio argues that Ormei's application should not be approved. lEU-Ohio
claims that there are no clear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outcomes to make the transfer of revenue
responsibility just and reasonable. IEU-Ohio alleges that there are many unanswered
questions regarding the proposed unique arrangement, including questions related to the
future price of aluminum, the treatment of delta revenue, pending litigation between
Ormet and its alumina supplier, Ormet"s ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Ormet, and the minimum cash requirement
associated with labor costs for 2010 and beyond.

The Comn:iission finds that Ormet's appHcation for a unique arrangement should be
approved subject to a number of modifications set forth below. The evidence in the record
of this proceeding demonstrates that Ormet provides significant econoinic benefits to the
region. Specificalty, the evidence demonstrates that Ormet provides $195 m'sllfon in total
employee compensation and benefits to the regional economy (Ormet Ex. 5 at 1). The
evidence also indicates that Ormet is a key employer for the region (Ormet Ex. 5 at 3-4)
and that Ormet's operations are responsible, indirectly, for the creation of an additional
2,400 jobs in the region (Tr. I at 262-263). Further, the record shows that Orniet's
operations generate over $6.7 miliion in " revenue each year (Tr. Y at 271). Finally,
although OCC and OEG, as well as Staff, claim that the increased rates paid by ratepayers
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will have a negative economic effect on the state's economy, no party presented evidence
in the record which quantified this negative effect (TR.1 at 264-265).

The Comnis.sion notes that, although the proposed unique arrangement covers the

period between January 1, 2009 and December 31, 2018, the specific terms and conditions

of the unique arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement. Therefore, the Commi.ssion will address the

temzs related to calendar year 2009 separately.

A. Terms of the Unigue Arrangement for Calendar Year 2009

Under the terrns of the amended application, for the balance of calendar year 2009,
Omiet will pay AEP-Ohio the lesser of the applicable AEP-Ohio tariff rate or $38.00 per
MWh. If Ormet reduced its production by the equivalent of at least two potlines, Ormet's
rate would be reduced to the lesser of the applicable AEP-Ohio tariff rate or $34.00 per
MWh. Onnet requests that the rate for 2009 going forward be set •at a level that, taking
into account the rate tha.t Onnet has been paying to date, would result in an average rate
of $38.00 per MWh for the portion of the year that Ormet was above the four potline
operating level and an average rate of $34,00 per MWh for the portion of the year that
Ormet was operating at four potlines or less.

OCC and OFsG argue that, while Ormet's proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of dLscounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement
requests the Commission make the unique arrangement retroactive to January 1, 2009.
OCC and OEG aliege that this would result in Ormet receiving discounted rates for
electricity that were different from the rates which were approved and in effect at the time
the service was delivered. OCC and OEG argue that this would constitute retroactive
ratemaking which is prohibited. Lucas County a. Public idtil. Comm. (1997), 80 Ohio St.3d
344, 348-349. Further, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio's economic development rider. OCC and OEG note that this rider is unavoidable
and that Ormet should pay this rider just like al1 other customers.

Finally, OCC and OEG claim that the proposed unique arrangement for 2009 is
unreasonable and unlawful because it provides compensation to AEP-Ohio for its POLR
responsibilities when Ormet cannot shop under the contract. OCC and OEG clasm that,
because AEP-Ohio will not incur any risk that Ormet would leave and come back to
system and seek service when the market makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayers should not pay any discount'which
compensates AEP-Ohio for a non-existent POLR risk for this consumer.

000037



09-119-EI rAEC
-5-

AEP-Ohio argues that the Cominission should not reopen its prior approval of the
temporary amendment to the 2007-2008 contract between Ormet and AEP'-Ohio. This
temporary amendment was approved by the Com-mission effective January 1, 2W9. AII'
contends that, if the Commission approves the proposed unique arrangement, the unique
arrangement should be effective on a prospective basis only because an earlier effective

date would violate the terms of the temporary amendment.

Staff notes that Ormet's rate for 2009, the first year of the agreement, would be fixed
at either $38 per M.Wh or $34 per MWh, depending on the number of potlines in operation
(OCC Ex. 3 at 6-7). Although Staff had previously recommended that the Commission
bifurcate this proceeding and address calendar year 2009 separately, Staff recommends
Commission approval of the terms for the first year of the unique amngement.

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject to the following modifications. With respect to price, the Commission
orders AEP-Ohio to bill Ormet, for the balance of 2009, at a rate which, for all of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in fuII operation
(i.e., six potlines), $35.00 per MWh for the periods when Ormet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed production to 4
potlines. This rate will ensure that Ormet will receive the benefits of the rab2s proposed
for calendar year 2009 in its amended application without bifurcating the proceeding as
originally proposed by Staff. Further, this rate is contingent upon Urmet maintainu ►g

employment levels at 900 employees for calendar year 2009 pursuant to Ormet's
representations in the record of this proceeding (Ormet Ex.11A at 5-6; Tr. fII at 425).

However, with respect to the delta revenue for 2009, the Commission believes
further proceedings are necessary regarding the recovery of delta revenues by AEP-Ohio
for calendar year 2009. Therefore, the Commission authorizes AEP-C)hio to defer the delta
revenues created by the unique arrangement for the remainder of calenndar year 2009, and
the Conatnission directs AEP-Ohio to file an application to recover the appropriate
amounts of the deferrals authorized by the Commission in Case No. 08-1338-EL-AAM and
the delta revenues for calendar year 2009.

The approved unique arrangement shall be effective for services rendered

following the filing in this docket of an executed power agreement which conforms to the
modifications ordered by the Commission in this Opinion and Order. Altltough the
power agreement shaR be effective for services rendered after the filing of an executed
power agreenent, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the
power agreement conforms to the modifications of the proposed unique arrangement

ordered by the Conunission in this Opinion and Order.
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8. Terins of the Uniqae ArrWement for Calendar Years 2010 throueh 2018

For calendar years 2010 through 2018, the rate Ormet will pay under the proposed
unique arrangement will be determined based upon schedules filed each year with the
Coirunission. Each schedule would include an "indexed rate" and a "target price." The
indexed rate would be the rate that Ormet could pay to produce the minimum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the LM.E
price of aluininum. The target price will be the projected average price of aluminum for
the calendar year as reported on the LME at which Oimet would be able to pay the AEP-
Ohio tariff rate and still maintain the rn3nimum cash flow necessary to maintain its
operations and pay its required legacy costs. Under the proposed unique arrangement,
the Comm3ssion may require an independent third-party review of each year's schedule at

Ormet's expense.

When the LME price of aluminum is less than or equal to the target price, Ormet
will pay the indexed rate. When the LME price of aluminum is greater than the target
price, but not more than $300 per tonne above the target price, Ormet will pay 102 percent
of the AEP-Ohio tariff rate. When the i.ME price is greater than $300 per tonne ti'tan the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each
year, there will be a true-up to reconcile the projected LME prices for the year with the
actual LME prices.

With respect to the terms of the unique arrangement for calendar years 2010
through 2018, intervenors in this proceeding and Staff have raised a number of specific
arguments related to: (1) the proposed discount and delta revenue recovery; (2) potential
delta revenue credits; (3) POLR charges; (4) deposit and advance payment requireme-nts;
and (5) the need for future review of the proposed unique arrangement. Although the
Commission will approve the proposed unique arrangement, the Conunission wiIl order a
number of modifications to the unique arrangement in order to address the issues raised

by intervenors and Staff.

1) Proposed Discount and Delta Revenue Recove

IEU-Ohio argnes that the unique arrangement, if approved, would impose an
excessive burden on other eustomers of AEI'-Ohio. IEU-Ohio claims that, under the
pricing formula contained in the proposed unique arrangement and assuming an AEP-
Ohio tariff rate of $44.24 per MWh, Ormet would need to sell aluminum at $Z843 per
tonne to avoid creating delta revenues; however, if Ormet sold aluminum in 2010 at $1,602
per tonne, which was the LME forward price as of April 29, 2009; delta revenues would
amount to $283 nvllion (OEG Ex. 1; OEG Ex, 6).
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Likewise, OCC and OEG claim that the proposed unique arrangement is
unreasonable because it fails to limit the delta revenues that ratepayers could be asked to
pay. OCC and OEG note that any LME price less than $2,200 per ton.ne will result in
Ormet being paid, in the form of a credit on its bill, to use electricity (Tr. I at 153) Tr. II at
297). As of May 1, 2009, the LME futures price for July 2010 was $1,602 per torme ('Tr. I at
150-155). OCC and OEG claim that, if the futures price for July 2010 accurately reflects the

actual LME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. I

at 153). OCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to a company beyond discounting rates to zero dollars.
Therefore, OCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Oimet will pay.

OCC and OEG note that, although the total impact of wages on the states of Ohio,
West Virginia and Pennsylvania, if Ormet were to close, would be $195 million per year
(Ormet Ex. 8 at 4), half of the employees and retirees identified in the amended application
reside in Pennsylvania and West Virginia (Ormet Ex. 5 at 5), and a substantial amount of
the tax revenues received from Ormet goes to West Virginia (Ormet Ex. 5 at 11-12). Thus,
OCC and OEG conclude that Ormet's economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohio economic impact of a potential
closing by Ormet. OCC and OEG note that Staff recommended in the hearing that the
amount of the rate discount be lunited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). However, OCC and OEG
maintain that the limit should not exceed $32 nullion, the amount of wages of the O1rio
workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Commission must balance all costs of the proposed arrangement with the be.nefits of
assuming those costs. Further, Kroger contends that, in order to avoid eicposing
ratepayers to unreasonable and unlimited risk, any unique arrangement approved by the
Conunission in this proceeding should include reasonable protections for AEP-Ohio
ratepayers. Kroger believes that the reasonable protections should include a definitive
Iimit on the cost that ratepayers are required to pay, by either limiting the discount Ormet
receives to a certain percentage below A8P-Ohio's tariff rates or placing a doltar Iimit on
the amount of delta revenues AEP-Ohio may recover wnually from the unique
arrangement.

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commission`s judgm.ent. However, AEP-Ohio ciaims that, under 3ection
4905.31(E), Revised Code, AEP-Ohio must be provided fuIl recovery of aII delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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developntent program or job retention program are recoverable by an electric utility,

including all "revenueforgone:"

Ormet claims that the potential harm predicted by the intervenors in this
proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OEG are based upon the
erroneous assumption that current LME forward prices are reliable predictors of future
LME prices and that future LME prices are lik.ely to stay below $1,941 "per tonne (OCC Ex.
3 at 11-12). However, Onnet contends that a more reliable projection predicts that
aluminum prices wiIl. be near $2,000 per tonne by the end of 2009 (Ormet Ex. 9 at 1; Tr. I at
173-174), Ormet also claims that there are several additional factors that wi1l lower its
costs, and the need for rate discounts, over time; these factors include deleveraging
through the proceeds raised by asset sales and internally-generated cash (Ormet Ex. 7 at
2), and reductions in Ormet's pension contributions beginning in 2013 (Tr. III at 434436).

Staff argues that any unique arrangement approved by the Commission shcauld
contain a floor and a ceiling. The Staff believes that a price floor, below which a
customer's payments cannot go, reflects the need to maintairt the customer's incentive to
operate efficiently and effectively. Staff maintains that a maximum reduction of 25 percent
from the tariff rate is the appropriate balance, keeping the customer focused on efliciency
but providing temporary assistance as well (Staff Ex. 2). This floor would result in a

rnaximum rate discount of $54 million.

In addition, Staft argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability, of other ratepayers to pay
for delta revenues is likewise limited. Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs in Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be set iudtially at $54 million, which is the amount of
Ormet's payroll. In addition, Staff recommends that the amount of any discount be
reduced by 11 percent of the inifial discount each year during the term of the unique

arrangement.

Orrnet argues that the $54 million cap proposed by Staff is insufficient. A,lthough

Ormet believes that the aluminum market will rebound, Ormet claims that this market is
higldy volatile and that any cap must address this volatility (Ormet Ex. 6 at 6-7). Ormet
maintains that the $54 milIion cap proposed by Staff is inadequate given the volatility of
the aluminum market. Ormet claims that, if the discount in any given year is not sufficient
to keep Ormet in business, then the entire contract will fail and Ormet will likely need to

curtail production at its Hannibal facility.
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Moreover, Ormet contends that. Staff's proposed cap is unreasonable and
speculative. Ormet believes that Staff's proposed cap fails to consider what Urmet needs
to operate or to balance the costs of discounts against Ormet's benefits to this state. Ormet

also claims that Staff has provided no support for its position that a maximum reduction of
25 percent from the tariff rate is appropriate. Further, Ormet contends that Staff has not
demonstrated that its proposed $54 million cap would enable Onnet to remain in business
for the years 2010 through 2019.

The Comrnission agrees with Staff's position that, generally, unique arrangements
must contain a floor, a minimum amount that the party seelcing a unique arrangement

should be required to pay, and a ceiling, a maximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the
application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Ormet proposes a number of different methods for
establishing a floor, with a range of $93 million to $114 million as the maximum discount
from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $90 millfon (Tr. I
at 235; Staff Ex. 2A, Tr. IV. at 478-479, 491-492). On the other hand, Staff has proposed a
floor in which Ormet would receive a maximum discount from tariff rates of $54 million.
OC:C and OEG propose a floor of $32 million, based upon the total wages paid to Chmet's
employees who reside in this state.

Based upon the record in this case, the Commission finds that Ormet's rate should
be determined as proposed in the unique arrangement, but with a floor, or maximum
discount from tariff rates. Although the Commission does not agree with Staff s
recommendation on the amount of the floor, this floor should be implemented in the
manner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Commission is not
persuaded by the arguments presented by OCC and OEG that the Coznaiission should
consider only the Ohio portions of the regional economy. All of the jobs which would be
retained under the proposed unique arrangement are located in this state irrespective of
where the employees reside. Further, neither. OCC nor OEG presented any economic
analysis regardirig how much of the indirect benefits of Ormet's continuing to remain in
operation advantage the residents of this state as opposed to other states.

Therefore, the Commission will modify the proposed unique arrangement to set the
maximurn rate discount at $60 miIlion for calendar years 2010 and 2011. The Commission
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approvcimately
$90 milIion. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the process of curtailing production to 4 potlines (Tr. 1 at 70-71).
'This curtailment of operations should reduce Ormet's demand for electricity by
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approximately one-third; therefore, the Commission has reduced the estimate of the
variable costs of production of the electricity of $90 tnillion by one-third to $60 miIlion.
The Commission finds that this is an appropriate floor or maximum discount for C)rumet.
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed below.

With respect to the ceiling, or the maximum amount ratepayers should be expected
to pay in any given year, the Contmission agrees with Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not unlimited. 'Ormet
contends that the Staff has not offered proof for its recoxnmendation of what ratepayers
can afford to pay. However, Ormet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Ormet that has failed to present evidence contravening the
Staff's expert testimony, which was based upon substantial experience in relevant utility
matters in this state (Staff Ex. 1 at 1; Tr. 11 at 336-338; Tr. IV at 505). Therefore, the
Commission will adopt Staff's recommendation of $54 million as the maximum atnount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this will result in a potential differeni3aI of up to $6 million per year
between the $60 million maximum discount from tariff rates for Ormet and the $54 million
maximum in delta revenues which ratepayers can be expected to pay. AEF-Ohio will be
authorized to defer this differential, with carrying costs equal to AEP-C3hia's long term
cost of debt, during the term of the unique arrangement. During this time, all delta
revenue credits attributable to above-tariff payments by Orrnet, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carrying
charges before being applied to AEF-Ohio's economic development rider. At the end of
the term of the unique arrangement, AET'-C7hio will be permitted to recover any rernaining
deferred amounts, including carrying charges, through its econornic development rider.

With respect to the adjustments to the floor, or maxunum rate discount, the
Commission agrees with StafYs recommendation that the unique arrangement be modified
to phase down the discount over time. Qrmet represents that there are several additional
factors that will lower its costs, and in turn the need for rate discounts, over time; these
factors include deleveraging through the proceeds raised by asset sales and internally-
generated cash (Chmet Ex. 7 at 2) and reductions in Urmet's pension contributions
beginning in 2013 (Tr, III at 434-435, 457-458). Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Comniission finds that, for calendar
year 2012, the floor should be reduced to $54 miTiion; for calendar years 2013 through
2018, the remaining six years of the contract, the floor should be reduced each year by $10
million, until it phases out completely for calendar year 2018.

The Commission also acknowledges that the aluminum market is subject to a great
deal of volatility and that the unique arrangement should address that volatility.
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'Therefore, for calendar year 2013 through 2018, Ormet may elect to use, in the current
year, any unused portion of the floor from a previous year (or years). Ormet shall apply

this election by providing written notice to AEP-Ohio and by filing such notice in this
docket. For example, if, due to LME prices in 2014, Ormet only uses a discount of $28.75
miIIion, leaving $6 million of the 2014 discount unused, Ormet may elect to increase the
floor in calendar year 2015 (or 2016 through 2018) by the $6 million unused discount. In
no event will an adjusted floor be perud.tted to exceed $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term swings in the I.ME
market while ensuring that the floor,.or maximum rate discount, phases out over the
duration of the unique arrangement.

Second, the Commission notes that the primary purpose of the unique arrangement
is to retain jobs rather than to boost worldwide aluminum production or to enrich Orar.et's
investors. Any rate discounts provided to Ortnet must be directly related to thmet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2009 with curtailed production ('rr. III
at 425). Therefore, under the unique arrangement, Ormet wiII be required to inaintain an
employrnent level of full-time employees of 650. Ormet will be required to provide a
monthly report to Staff and AEP-Ohio detailing its employment levels. The floor will be
reduced each month by $10 miIlion for every 50 employees below 650 full-time employees
that were employed by Ormet for the previous month. This reduction will be in addition
to any planned phase down of the floor discussed above.

Credits2) Potential Delta Revenue

Kroger argues that the unique arrangement must provide for a greater share in the
benefits for AEP-Ohio ratepayers in the event that aluminum prrices rise above the target
price. Kroger claims that ratepayers are being asked to bear the risk of declining
aluminum prices and, therefore, should receive a reasonable return in the event that
aiuminum prices rcbound. ICroger does not believe that a potential five percent gain is

sufficient to compensate ratepayers for these risks.

OCC and OEG also allege that, under the proposed unique arrangement, AEP-
Ohio's ratepayers bear great risks related to the price of aluminuxn while receiving little
benefit if the price of aluminum rises. OCC and OEG cite to the testimony of OCC witness
Ibrahim that the proposed unique arrangement lacks symrnetry regarding the rislcs and
benefits born by AEP-Ohio's customers (OCC Ex. 3 at 14-15). OCC and OEG cl.aim that, if
aluminum prices double from the price when Dr. Ibrahim filed his testimony, the possible
benefit to AEP-Ohio's ratepayers would only be $3.6 million to $8.9 million (OCC Ex. 3 at
15). On the other hand, if the futures price for July 2010 accurately reflects the actual LME
price for July 2010, Ormet will be paid $77.1 miIlion to use power in 2010 and ratepayers
would be responsible for delta revenues of $281.1 million. OCC and OEG contend that

000044



09-119-EL-AEC -12-

this asymmetry is extremely disadvantageous to AEP-Ohio's ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extremely unlikely
and miniunal compared to the risks. Consequently, OCC and OEG recommend that a
reasonable symmetry would require Ormet to pay a rate that exceeds the tariff rate by
$0.049 per MWh times 50 percent for each $1 per tonne when the actual I.IVlE price exceeds
the target price. AEP-Ohio would receive delta revenue credits for the amount that Ormet
pays in excess of tariff rates with a maximum delta revenue credit cap of $16.36 million per

year.

Chmet contends that the proposed unique arrangernen.t is designed to assure that
Ormet is not unreasonably benefitted at the expense of AEP-Oluo's ratepayers. Ormet
notes that the unique arrangement is designed to iunpose the minimum burden on
ratepayers by providing for the mininaum cash flow necessary to keep its Hannibal facility
in operation and pay its required legacy costs; the unique proposed arrangement does not
guarantee that Ormet wiIl eam a profit or a particular rate of return. Further, Ormet notes
that it has voluntarily offered to pay above-tariff rates when the LME price of aluminum is
greater than the target price.

The Commission finds that the unique arrangement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Ormet proposes the
ratepayers bear. Further, the Commission notes that the record indicates that t7rmet will
be able to substantially reduce its pension fund obligations beginning in the future (Tr. III
at 434-436). However, the Comn-iission finds that this can be addressed by increasing the
amounts that Ormet will pay when LME prices exceed the I.A+[G target price. Therefore,
beginning in 2012, if the LME price is greater than the LME target price, but not more than
$300 above the LME target price, Ormet will pay 104 percent of the AEP-Ohlo tariff rate
rather than 102 percen.t of the AEC'-Ohio tariff rate. Assuming fall operations at Ormet's
facility, this will increase the Chmet's potential contributiort to delta revenue credits to
approximately $8.74 million per year from $4.37 ntillion. Purther, if the LtviE price is

greater than $300 above the LME target price, Ormet will pay 108 percent of the AEF-Ohio
tariff rate rather than 105 percent of the.AEP-Ohio tariff rate. This will increase Ormet`s
potential contribution to delta revenue credits to approximately $17.48 m.illion per year

from $10.91 miIlion.

The Commission finds that any amounts paid by Ormet in excess of AEP-Ohio s
tariff rates should be considered as delta revenue credits. AEP-Ohio is directed to apply
the delta revenue credits first to any deferred amounts, including carrying eharges, of
delta revenues, Any remaining delta revenue credits should be applied to AEP-Ohio's

economic development rider.
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3) POLR Charges

OCC and OEG claim that the proposed unique arrangement is unreasonable and
unlawful because it compensates AEP-Ohio for POLR charges when Orrnet cannot shop
under the untque arrangement Under terms of the proposed unique arrangement, AfiP
Ohio would be the exclusive supplier to Ormet's Hannibal faciHty (Ocrnet Ex. 8,
Attachment A at 8-9; Tr. I at 37; Tr. IV at 484). OCC and OEG reason that, since there is no
risk that Ormet will shop generation service while the contract is in effect, there is no r)sk

to AEP-Ohio that it will be called to serve as Or ►nel's provider-of-last-resort; therefore, a

POLR charge should not be assessed upon Ormet, and the other ratepayers should not pay

delta revenues for POLR charges.

Kroger also contends that POLR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohio. Kroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
arrangement, there is no risk to AFT'-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claim9 that, under the proposed unique
arrangement, AEP-Ohio would still receive compensation for being the POLR supplier
without incurring POLR costs. Further, Kroger believes that AEP-Ohio should be required
to share the cost of any discount to Ormet since AEP-Ohio benefits financially from
continued Ormet operations.

AEP-Ohio argues that the POLR charges authorized in its electric security plan
should not be reduced. AEI'-Ohio notes that the policy of the State is to promote
competitive generation markets and customer choice. Section 4928.02, Revised Code.
AEP-Ohio believes that any Commission order keeping OrmeYs load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Corrnnission has already determined, in its electric security plan
proceeding, that a customer should not be able to give up its statutory right to obtain
service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switch to a competitive
supplier and agree to pay rnarket rates for generation upon any retarn to the electric

utility. In re Columbus Sothern Power Co. and Ohio Porusr Co., Case No. 08-917-EL-SSO et

al., Opinion and Order (March 28, 2009) at 40.

The Commission finds that, under the terms of the unique arrangement, AEP-Ohio
will be the exclusive supplier to Ormet (Tr. I at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to ABP-Dhia's POLR
service. If AEP-Ohio were to retain these charges, AEP-Ohio would be compensated for a
servicc it would not be providing. Moreover, our decision in the AEP-Olxio electric
security plan is inapplicable to this case because that holding addressed customers
receiving service under AF.P-Ohio's standard service offer rather than a customer
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receiving service under a unique arrangement specifically approved by the Commission.
Therefore, the Commission finds that the unique arrangement should be modified such
that any POLR charges paid by Ormet are used to reduce the AEP-Ohio's ratepayers'
obligations under the unique arrangernent. During the term of the unique arrangernent,
AEP-Ohio shatl, credit any POI.R charges paid by Ormet to its economic development
rider in order to reduce the impact of the unique arrangement on other ratepayers' bills.

4) Deposit and Advance Pavment Provisions

IEU-Ohio observes that the proposed unique arrangement would shift all risk of a

potential default by Ormet to AEP-Ohio's customers by relieving Ormet of its current
obligation to provide a security deposit as long as AEP-Ohfo is permitted to treat any
defaulted amounts as delta revenue to be recovered from its customers (Ormet Ex..8,
Attachment A at 14). IEU-Ohio argues that there is no real offset to the costs as a reault of
shifting the default risks to the other ratepayers and that this is part of the excessive
burden placed upon AEP-Ohio's ratepayers under the proposed unique arrangement.

Ormet claims that ali it is seeking with respect to deposit and advance payment
terms is a return to standard tariff terms (Tr. I at 124, 227). Ormet believes that these berms
will benefit AEP-Ohio's other ratepayers. Ormet notes that the calculation of the rate that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by
AEP-Ohio will be returned to Ormet, thereby increasing its cash flow. ff this deposit is not
retumed, it will result in increasing the magnitude of the discount required and in
increasing the delta revenues to be co[lected from ratepayers. Thus, Ormet claims that, if
the deposit is retumed, the certainty of lower delta revenues would offset any potential

risk of default.

AEP-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payment should not be modified. AEP avers that any
modification would jeopardize the abflity of AEP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record dearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Ormet Ex. 11A at 3, 4). Further,
the record also demonstrates that Ormet has curtailed its operations, which will result in
less ratepayer exposure to the risk of default by Ormet.

5) Futare Review of the Pro sed U' ue Arran ent

In addition, IEU-C)hio claims that the proposed unique arrangement would prohibit
the Commission and other stakeholders from seeking to modify the unique arrangerr ►ent,

except in very limited circumstances, while allowing Onnet to request modifications that
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would further benefit Ormet. Lakesvise, OCC and OEG claim that the proposed unique
arrangement would unlawfully iiniit the Commission s jurisdiction to review and modify
the agreement. Kroger also states that the Commission must have the ability to
periodicaiiy review and, if necessary, modify the unique arrangement. Further, Kroger
claims that ten years is an unreasonabie amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time Iimit on the
unique arrangement. Staff agrees that there should be some Iimit upon the length of the
unique agreement. Thus, Staff believes that there should be periodic reviews of whether

the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future review will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision. The Comrnission notes that
Ormet has repeatedly, throughout this proceeding, represented to the Commission its
belief that, in the long-term, LME prices will recover sufficiently for Ormet to profitably
operate. Ormet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Commission should rely instead upon
an analyst report which predicts a future rise in LME prices (Ormet Ex. 9 at 14).

Therefore, the Commission wiil modify the urtique arrangement to provide an
additional, independent, termination provision in the event that long-term LME prices do
not recover as Orinet predicts. The Commission, above, has determhted that, for calendar
years 2010 and 2011, AEP should be permitbed to defer for future recovery the differential
between the floor, or maximum discount, of $60 miilion and the ceiling of $54 million. The
Coinmission will modify the proposed unique arrangement to allow the Commission to
terminate, by order, the unique arrangement if Ormet does not begin to reduce the
amount of the accumulated deferrals, and carrying charges, through the payment of
above-tariff rates, pursuant to the terms of the unique arrangement, by April 1, 2012. The
Commission specifically notes that the crediting of POLR charges by AEP in the form of
delta revenue credits shall not constitute the payment of above-tariff rates by Ormet for
purposes of this ternunation provision. Unless otherwise ordered by the Connnission,
such termination shall be effective immediately upon issuance of a Commission order
terminating the unique arrangement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) On February 17, 2009, Ormet filed an appIicaflon pursuant to
Section 490531, Revised Code, to establish a unique
arrangement with AEP-Ohio for electric service to its
aluminum-producing facility located in Hannibal, Ohio.

000048



09-119-ELrAEC

(2) Ormet filed an amended application on April 10, 2009.

(3) Comments regarding Oxmet's application and amended
application were f"iled by IEU-Ohio, OEG, and Kroger.

(4) Based upon the comments, the attorney examiner set this matter
for hearing before the Commissiori,

(5) The hearing in this matter commenced on April 30, 2009, and
concluded on June 17, 2009.

(6) The amended application is reasonable and should be approved

as modified by the Commission.

-16-

ORDER:

It is, therefore,

ORDERED, That the amended application for a unique arrangement filed by Ormet
be approved as modified by the Cornmission. It is, farther,

ORDERED; That Ormet and AEp-Ohio file an executed power agreement in this
docket that conforms to the modifications ordered by the Conunission. It is, fi3rther,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreement. It is, further,

ORDERED, That AEP-Ohio be authorized to defer delta revenues for the neniainder
of calendar year 2009 and for calendar years 2010 and 2011, to the extent set forth in this

Opinion and Order. It is, further,
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ORDERED, That a copy of this opinion and Order be served upon all parties of

record.

Cheryl L. Roberto

GAP:ct

Entered in the journaI

JUL 15 2009

Reneie J. Jenkins
Secretary
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^^G'BEFORE THE
PUBLIC UTILITIPS COIYLMISSBON OF OHIO

0
In the Matter of the Application Of
Ormet Primary Aluminam Corporation for ) Case 09-119-EL-AF.C
Approval of a Unique Arrangement with )
Ohio Power Company and Columbus
Southern Power Company )

COLUMBUS SOUTHEItN POWER. COMPANY'S
AND OIIIO POWER CO&LPANY'S
APPLICATION FOR REHEARING

On February 17, 2009, Ormet Primary Aluminum Corporation (Ormet) frled an

application pursuant to §4905.31, Ohio Rev. Code to establish a unique arrangement with

Ohio Power Company and Columbus Southern Power Company (AEP Ohio or the

Coinpanies) for service to Ormet's Hannibal, Ohio facility. Two of the provisions of

Orrnet's proposed contract that were approved by the Commission's July 15, 2009,

Opiniion and Order are that:

1, AEP Ohio would be Ormet's exclusive supplier to Ormet. (Ormet Ex. 8,
Attachment A, pp. 8-9; Tr. I, p. 37; Tr. IV, p. 484); and

2. Ormet would not be required to provide a deposit to AEP Ohio and would not
be required to make advance payments to AEP Ohio, (Ormet Ex. 8, Attaehment

A, Section 6.03).

Based on this first provision, the Commission also held that "there is no risk that

Ormet will shop for competitive generation and then return to AEP-Ohio's POLR

service." (Opinion and Order, p. 13). The Commission went on to modify the proposed

contract "such that any POLR charges paid by Ormet are u.sed to reduce the AEP-Ohio's

ratepayers' obligations under the unique anztngement. During the term of the unique

Thie is to certify that the images appearing are an

accurate and e=.*sleta T*Prodnction of a cace file

documenr: dr:liverwl iti the zegules• coiir:;a ofi business.
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arrangenient, AEP-Ohio shall credit any POLR charges paid by Ormet to its economic

development rider in order to reduce the impact of the unique arrangement on other

ratepayers' bills." (Id. at 14). This modified proposal did not represent a "reasonable

arrangement with" AEP Ohio. Nonetheless, the Contmission ordered that "Ormet and

AEP Ohio file ati executed power agreement in this docket that conforms to the

modifications ordered by the Commission." (Id. at 16).

Pursuant to §4903.10, Ohio Rev. Code, and §4901-1-35 (A), Ohio Admin. Code,

AF,P Ohio seeks rehearing of these fmdings by the Commission. 'These aspects of the

Commission's Opinion and Order are unlawful and/or unreasonable in the following

nespects.

l. The Commission's conclusion that during the ten-year term of this unique
arlangement there is no risk Ormet will be permitted to shop for
competitive generation aud then return to AEP Ohio is unreasonable and
conflicts with the Commission's orders in AEP Ohio's ESP Cases, Case
Nos. 08-917-EL-SSO and 08-918-EL-SSO ("ESP Cases").

2. Even assuming there is no risk Orinet will be permitted to shop for
competitive generation and then return to AEP Obio, requiring that POLR
charges paid by Ormet must be credited by AEP Ohio to its economic
development rider is un.lawful. §4905.31 (E), Ohio Rev. Code, does not
permit the Commission to offset the amount of revenue foregone by
alleged or real expense reductions. Furtber, the Commission's authority
under Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927.,
4928., and 4929., Ohio Rev. Code, is not available to the Commission to
prohibit AEP Ohio from recovering all revenues foregone as a result of the
unique arrangement.

3. The order commits a customer to refrain $om acquiring its gener^tion
service from a Conrpetitive Retail Electric Service (CRES) provider in
violation of the ciearly stated publio policy of this State. Contract
provisions that are contrary to the public interest are unenforceable.

4. The Commission ordered AEP Ohio and Onnet to execute and file a
power agreement conforming to the Commission's order even though
AEP Ohio did not agree with all the terms of the modified reasonable

2
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atrangement. There is no "reasonable arraugement with" AEP Ohio under
§4905.31, Ohio Rev. Code.

5. Eliminating the existing requirement for AEP Ohio to retain a deposit
from Ormet and no longer requiring Ormet to make payments in advance
to AEP Ohio, is tuueasonable in light of the increased possibility of Ormet
terminating production, either indefinitely or permanently, along with the
related inability to make timely payments for electric service or Ormet's
decision not to make such payments.

For these reasons, as more fully explained in the following Memorandum in

Support of Rehearing, the Commission should grant rehearing of its July 15, 2009

Opinion and Order in recognition of the lack of factual or legal basis for offsetting AEP

Ohio's recovery of the revenue foregone as a result of the unique arrangement. Further,

the Conunission should providc that, unless AEP Ohio and Ormet both agree, AEP Ohio

is permitted to retain the deposit it currently holds from Ormet and Ormet is required to

makc advance payments.

Finally, AEP Ohio requests clarification that it correctly interprets the order to

mean that the Companies' 2009 delta revenue application will be determined in a

separate proceeding and the collection of delta revenues authorized by the Commission in

that proceeding will not be subject to the $54 million annual cap adopted for the 2010-

2018 portiori of the unique arrangement.
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MEMORANDUM IN SUPPORT OF REHE A1t1IqTG

1. There is a Risk That During the Ten-Year Term of the Unique Arrangement
Ormet Will Be Permitted to Shop for Compet itive Generation and Then
Return to AEP Ohio. (ARegation of Error No. l).

Based on its finding that Ormet's proposed contract would nrake AEP Ohio

Ortnet's exclusive supplier for the 10-year terni of the contract, the Commission also

concluded that "there is no risk Ormet will shop for competitive generation and then

return to AF,P-Ohio's POLR service." (Opinion and Order, p. 13). This conclusion is

unlawful and urireasonable because it ignores applicable statutory authority granted to the

Comrnission and actual experience. Therefore, the Commission shoiuld reverse its

conclusion regarding risk.

As a matter of law, a schedule or reasonable arrangement approved by the

Commission pursuant to §4965.3I, Ohio Rev. Code, "shall be under the supervision and

regulation of the conunission, and is subject to change, alteration or modification by the

commission." The Conunission's authority over these matters is continuous in nature.

Therefore, as circumstances change, the Commission can order a modification of the

Ormet contract. In fact, as discussed elsewhere in this memorandum, less than two

weeks after the Commission's Opinion and Order in this case was issued, the future

operation of Ormet has been cast into uncertainty. As events coirtinue to unfold it is

natural that the Commission would preserve its optious regarding the contract terms it

previously approved. The modifications the Commission made to Ormet's proposed

contract regarding required eniployee levels and reductions in accumulated deferrals

4
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through paynient of above-tariff rates by April 2012 reflect the POLR risk associated

with this contract.l

As a m.atter of actual experience, Ohio Power Company experienced once before

the situation of Orm.ct shopping for competitive generation service and then returning to

AEP Ohio. T'he Commission is well-aware of the history of Omiet's not just shopping

for electric generation but actually switching to another electric supplier's certified

service teiritory and then switching back to a new combined AEP Ohio certified service

territory as the relationship between market prices and regulated prices fluctuated.2 AEP

Ohio will not rehash the frail of its opposition to Ormet's return despite contrdetual

provisions to the contrary. Suffice to say that what previously was thought to be a`^no

risk" situation of Ormet returning to the AEP Ohio system tumed into a request from

Orniet for the Commission to require AEP Ohio to again provide generation service for

their considerable load. Based on this experience with the same customer and the

Comnission's continuing jurisdiction over an arrangement whose foundation is shifting

just shortly after the Conunission's order, the Commission should reverse its conclusion

that there is no risk of Ormet shopping and then returning to POLR service frorn AEP

Ohio (at tariff or soine other special arrsngement rate).

2. The Conrmission Lacks Authority to Preclude AEP Ohio From Recoyering
All Revenue Foregone As a Result of the Unique Arrangement and Such a
Result Conflicts with its Orders in the Companies' ESP C'ases, (Allegation of

Error TYo. 2).

As amended by Am Sub. S.B. No. 221 (SB 221), §4905.31, Ohio Rev. Code,

^ Opininn and Order, pp. 11 and 15.

2 Sea Case No. 05-1057-EL-CSS
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provides, in part, as follows:

Claapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4428., and
4929. of the Revised Code do not prohibit a public utility from filing a
schedule or establishing or entering into any reasonable arrangement _..
with one or more customers ... and do not prohibit a mercantile customer
of an electric distribution utility.., from establishing a reasonable
arzangement with that utility or another public utility electric light
company, providing for any of the following:

(E) Any other financial device that may be practical or advantageous to

the parties interested. In the case of a schedule or arrangement
concerning a public utility eleclric light company, such other financial
device may include a device to recover costs incurred in conjunction with
any economic development and job retention program of the utility within
its certified territory, including recovery of revenue foregone as a result of
any such program...

Every such schedule or reasonable arrangement shall be under the
supervision and regulation of the commission, and is subject to change,
alteration, or modification by the cominission. (emphasis added).

An analysis of the plain language of this statute reveals that nothing in §4905.31,

Ohio Rev. Code, authorizes the Coiumission to offset the recovery of the revenue

foregone by any expenses the Commission believes will not be incurred by the electric

utility due to the unique amangement. Any such xeduction in recovery of revenue

foregone would not be "advantageous" to both parties to the contract. In addition, such a

result conflicts with the Cornmission's recent orders in the Companies' ESP aases.

The Commission cannot read into the statutory language the authority to offset the

recovery of revenues foregone by an actual or perceived avoidance of an expense by the

electric utility. VJhile such authority is not found in §4905.31, Ohio Rev. Code,

elsewhere in SB 221 the General Assembly provided such offset authority in contexts

other than §4905.31, Ohio Rev. Code.

6
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For instance, in §4928,142 (D), Ohio Rev. Code, the General Assembly provided

that:

In making any adjustment to the most recent standard service offer price
on the basis of costs deseribed in division (I]) of this section, the
commission shall include the benefits that may become available to the
electric distribution utility as a result of or in connection with the costs
included in the adjustment... and accordingly, the commission may impose
such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The connnission
shall also determine how such adjustments will aflFeat the electric
distribution utility's return on common equity that may be achieved by
those adjustments. The comrnission shall not apply its consideration of
the return on common equity to reduce any adjustments authorized under
this division unless the adjustments will cause the electric distribution

utiltty to earn a return on common equity that is significantly in excess of

the return on common equity that is earned by publicly trade.d companies,
including utilities, that face comparable business and fmancial risk, with
such adjustments for capital structure as may be appiopriate. (emphasis
added).

Another example of an explicit offset provision is found in §4928.143 (B) (2) (c),

Ohio Rev. Code, where the General Assembly provided that:

Before the commission authorizes any surcharge pursuant to this division,
it may consider, as. applicable, the effects of any decommissioning,
deratings, and retirements.

These provisions demonstrate that in some instances the General Assembly chose

to have the Commission offset revenue recovery by cost savings or other considerations

such as impact on return on equity. In those instances, the Comnussion was given

explicit authority to make such an offset. The absence of such authorization in §4905.31,

Ohio Rev. Code, is particularly telling in ligh€ of the preser+ce of such authori?ation in

other provisions in the same piece of legislation. The legislative canon expressio unius est

exclusio alterius applies, meaning the inclusion of one thing implies exclusion of the
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other. See Crawford-Cole v. Lucas Co.Dept. of.lobs & Family Services, 121 Ohio St3d

560, 566, 906 N.E.2d 409, 414 (2009).

The Commission's order that the Companies' recovery of revenue foregone

should be offset by POLR charges also is contrary to the Commission's order in the

Conipanies' Electric Security Plan (ESP) proceeding. That order specifieally rejected

arguments that POLR charges can be avoided if a customer agrees not to shop. That

conclusion was affirmed on rehearing on July 29, 2008, two weeks after the

Commission's order in this case.

In particular, the Commission's entry on rehearing in the ESP cases explicitly

referenced OEG's position that the POLR rider should be "avoidable by those custom.ers

who agree not to shop during the ESP through a legally binding eommitment:" (E.4P

Cases, I:ntry on Rehearing, p. 25). The Entry on Rehearing's discussion of OEG's

request referenced OEG's application for rehearing at page 6. (Id.) OEG's application

for rehearing in the ESP cases argued (at p. 6):

[T]here is no cost or risk to the Companies of being the POLR if a
customer makes a legally binding commitment not to shop during the ESP.
*** If a customer elects to waive its rights to shop during the three-ycar
ESP term, then there is no risk or cost to the Companies and no basis for
the Companies to impose the POLR option charge. Therefore, customers
who agree not to shop during the ESP should not pay the POLR charge.

OEG's position in the ESP Cases was based on the testimony of its witness Mr. Baron,

who presented specific proposals for customers to "opt out" of POLR by entering into a

legally binding agreement not to shop during the ESP - proposals that were discussed in

detail in prefiied testimony and during cross examination. (ESP Cases, OEG Ex. 2 afpp,

10-12; Transcript II, pp. 133-160). Notwithstanding the extensive development of
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OEG's proposals in the record and the Commission's explicit consideration of those

proposals in its orders in the ESP Cases, the Commission did not accept the invitation to

allow cusiomers. to avoid the POLR charge by agreeing that AEP Ohio would be the

customer's exclusive provider.

On the contrary, the Conunission adopted a nonbypassable POLR charge

reflecting 90 percent of the estimated POLR costs presented by the Companies and found

that only custoAners who agreed to return at a market price at the time they decide to shop

will avoid the POLR charge during the time they are served by a CRF..S provider. (ESP

Cases, Opinion and Order, p.40.) Ln other words, regardless of whether a customer

promised not to shop during the ESP term, ail customers would pay the POLR charge for

the eltire time they are served nndcr AEP Ohio's SSO and would only avoid POLR

charges during the period they are actually served by a CRES provider if they promised

to return at a market price. Thus, the Commission explicitly wrestled this issue to the

ground in the ESP Cases and only allowed the POLR charge to be bypassed under

narrow circumstances - retecting OEG's broader proposal to avoid POLR charges

anytime a customer promised not to shop. The Commission's Entry on Rehearing (at p.

26) stated that "the Commission carefully considered all of the arguments, testimony, and

evidence in the proceeding and determined that the Companies should be compensated

for the cost of carrying the risk associated with being the POLR provider, including the

migration risk." The result reached in the Opinion and Order in the instant case squarely

conflicts with the decision in the ESP Cases to reject OEG's proposal to avoid the POLR

charge by promising not to shop. That proposal is no different in substance than the
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"exclusive supplier" provision presented by Ormet in this ease and the deeision to reach a

different result here should be reconsidere.d on that basis and reversed.

In its Ormet order the Convnission attempted to distinguish its ESP ruling from

its Onnet ruling on the basis that the ESP ruling applies to Standard Service Offer while

the Onnet ruling applies to a reasonable arrangement under §4905.31, Ohio Rev. Code.

This rationale is a classic example of there being a distinction without difference. The

sainc POLR risk that formed the basis for the POLR charge adopted in tlte ESP Cases is

present with Onnet. As discussed above, Ormet has gone back and forth between market

and regulated rates when conditions suit its business needs, even where its prior decision

not to switch again was supposed to be permanent. Further, both the Commission and

Ormet are perTnitted to reopen the agreement during the term of the contract and order or

request modifications. See Amended Application, Attachment A at § 2.03 and Article 3.

Moreover, as noted elsewhere in this memorandum "an exclusive supplier" provision

would violate the state policy of promoting competition (thus leading to the same

conclusion that Orinet could shop in the future). When these considerations are

conrbined with the proposed agreement's provisions regarding the level of firrnlfull

requirements service, it is evident that the effect of the proposed agreement is to receive

SSO service based on a different pricing method. Notwithstanding the Cotnmission's

bare statentent that the SSO POLR risks do not apply to Ormet's proposed unique

arrangement, the above--discussed findings and conclusioris reached in the ESP Cases

suggest that the POLR risks do apply to the proposed Ormet agreement.

As a. related matter, the Companies' ESP, as modified by the Commission,

reflects a total package that the Commission held to be more favorable, in the aggregate,

10

000060



tharr a Market Rate Offer. The position taken by the Commission in this case, results in a

fiuther modification of the Companies' ESP - even after those aspects of the ESP Cases

have been finalized. It is inappropriate to make rulings which modify the Conipanies'

ESP without a record-based conclusion that such a modification was necessary in order to

ensure that the modified ESP "is more favorable in the aggregate as compared to the

expected results that would otherwise apply" under a market rate offer. See § 143(C)(1),

Ohio Rev. Code. Further, AEP Ohio also submits that any such changes are especially

inappropriate without also changing other ESP provisions which would restore the

balance of the Commission's ESP order.

As it stands now, the overall package and ba]ancing of interests reached in the

ESP Cases is undermined by the order in this case. If the Ormet order is extended to

other customers and every mercantile customer could avoid paying the PO1.R charge by

agreeing to make their electric utility their exclusive supplier,3 the potential for

competilion in Ohio would be signifioantly impaired. That result would substantially

undermine the Commission's orders in the ESP Cases. In the ESP Cases, the

Cornmission plait4y stated that "[t]he POLR charge was proposed to collect a POLR

revenue requirement of $108.2 million for CSP and $60.9 inillion for OP." (E'SP Cases,

Opinion and Order, p.38) (emphasis added). Similarly, when deciding to grant 94"/o of

' ln this regard, a proposal already been brought before the Commission in Case No. 09-
516-EL-AEC by a large customer of CSP that also proposes to make CSP its exclusive
supplier for the term of the agreement - over CSP's objection. In that case, the POLR
offset position is behig advanced by some parties based on this Ormet order. The Staff's
testimony (filed July 31, 2449) suggests that the Ormet decision has formulated the
g-aidelines for which future applicatioiis for reasonable arrangements are reviewed. Thus,
absent a distinction between Ormet and other cases to follow, it would appear that this
decision opens the floodgates for other mercantile eustomers to join the chorus of
promising not to shop and thereby increase AEP Ohio's exposure to significant revenue
lass

11
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the Companies' proposal, the Cormnission ordered that "the POLR rider shall be

established to collect a POLR revenue requirement of $97.4 million for CSP and $54.8

miIlion for OP." (Id., p. 40) (emphasis added). This demonstrates that the Commission's

intention was to increase the Companies' revenuc requirements and create a

nonbypassable revenue stream as part of the overall ESP decision - not just create a

charge that can simply be avoided by a protnise not to shop. It is unreasonable and

unlawful for the Commission to issue an order only a few days later that ondennines that

result.4

The facts and the applicable law provide for recovery of all revenues foregone

under the Onnet contract. There is no stattrtory authority for the Commission to offset

these revenues foregone by an amount of expense reductions, whether actual or not. The

revenues foregone should equal the difference between what Onnet would pay trnder the

Companies' applicable rate schedules and what it would pay under the unique

arrangement rate - no more and no less. If the Conunission's intent was to "reduce the

impact of the unique an'angement on other rutepayers' bills," the proper course of action

would have been to reduce further the amount of the maximum discount to which Ormet

would be cniitled.

4 The orders in the ESP Casvs were issued pursuant to § 4428.143, Ohio Rev. Code. That statttte specifies
the parameters for setting standard service offer rates by establishing ai, electric sectiuity plan.
Aitematively, an EDU can set its standard service offer rates by establishing a market rate offer under §
4928.142, Ohio Rev. Code. Whereas, § 4905.31, Ohio Rav. Code, is the purported basis for approving the
Onnet unique arrangement. AEP Ohio submits that the Commission lacks authority under § 4905.31, Ohio
Rev. Code, to approve the proposed Onnet ammgement without providing for full recovery of foregone
revenues and that argument is presented in greater detail below. But in this context of discussing ttte the
orders in the ESP Cases, AEP Ohio submits that it is unlawful for the Commission to apprave SSO rates
under either the ESP or the MRO statute only to proceed to undermine those tmtes (and in the case of the
POLR charge, an explicit revenue requirement) by approving a unique arrangement in a separate case.
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3. The Provision of the Unique Arrangement Committing Ormet to Rely on
AEP Ohio as its Esclusive Supplier Througbont the Term of the Unique
Arrangement Violates Ohio's Public Policy and is Unenforceable,
(Allegation of Error No. 3)

The Comrnission fonnd that under ihe terms of Ormet's proposed eontract AEP

Ohio will be the exclusive supplier to Ormet. (Opinion and Order, p. 13). The approval

of an "exclusive supplier" provision is cotitrary to the basic premise of SB 3 and SB 221.

That is, the developmcnt of competitive electric generation markets for retail customers

in Ohio. In fact, the preamble to SB 3 indicates that one of its purposes is "to provide for

competition in retail electrie service." SB 3 together with amendments made in SB 221

set forth the State's policy to ensure diversity of electricity supplies and suppliers,5 to

recognize the continuing emergence of competitive electricity markets through the

development and implementation of flexible regulatory treatment,b and to ensure

effective competition in the provision of retail electric service.7 From these policy

pronouncements it is clear that a contract by which AEP Ohio's largest eustomer states a

commitment not to pursue competitive options for 10 years stifles the development of a

competitive retail electric generation market. Therefore, the Commission should not

approve such a provision.

AEP Ohio believes that the concept of "oustomer choice" should be honored in a

manner consistent with the policies set out by Ohio's General Assembly. In this instance,

Ormet's proposed contract, as modified by the Commission couid have been ordered by

the Connnission in a manner which best preserves customer choice. There is no reason

that Ormet needed to forfeit its right to exercise choice over the ten-year life of the

5 §4928.02 (C), Ohio Rev. Code
6 §4928.02 (G), Ohio Rev. Code
7 §4928.02 (fI), Ohio Rev_ Code
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contract. Even without the "exclusive supplier" provision Ormet could have chosen to

remain a Standard Service Offer customer of AEP Ohio, albeit served under terms of a

special arrangement, or to switch to a Competitive Retail Electric Service (CRES)

provider.

The Commission should recognize this ability and refuse to accept the "exclusive

supplier" provision in Ormet's proposed contract. "[W]here there is a strong public

policy against a particular practice, a contract or clause ininiical to that policy will likely

be declared unconscionable and unenforceable unless the policy is clearly outweighed by

some legitimate interest in favor of the individual benefited by the provision." 8

Williston on Contracts (4th Ed.1998) 43, Section 18:7. The Supreme Court of Ohio has

declared contracts unconscionable and void where the contract purports to violate

important pnblic policies, including policies articulated by the General Assembly in

statutes. See e.g. Taylor Building Coip. ofAmerica v. Benfreld, 117 Ohio St.3d 352, 884

N.E.2d 12 (2008). An "exclusive supplier" provision that contradicts the public interest

as expressed in Ohio's policy adopted in SB 3 and SB 221 should be considered void as

against public policy and unenforceable. The Commission's adoption of a contractual

provision wliich is contrary to public policy and casts uncertainty over the enforceability

of the contract is unreasonable and unlawfitl and should be reversed on rehearing.

Consequently, the Commission should reverse its decision to adopt the pnovision. Even

if it is adopted, however, the legally suspect status of such a provision confirms AEP

Ohio's position that the Commission erred in concluding that no shopping risk is present

with the Ormet arrangement.
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4. A Reasonable Arrangement Proposed by an Eleetrie Utiliiy's Mercantfie

Customer Cannot be Approved by the Commission Under §490531, Ohio
Rev. Code, Unless the Electric Utility Agrees to be Bound by the

Arrangement. (Aliegation of Error No. 4).

Prior to the enactment of SB 221, §4905.31, Ohio Rev. Code, allowed a"public

utility" to file a scbedule or enter into "any reasonable arrangement" with another public

utility or with "its customers, consumers or employees"' providing for certain enumerated

outcomes, including variable rates and different classifications of service. The statate

provided that no "such amangement" is lawful until it was filed with and approved by the

Commission_

SB 221 amended §4905.31, Ohio Rev. Code, in three significant respects:

1) It now provides that a public utility is allowed to file a schedule or
"establish or" enter into any reasonable arrangement with another public
utility or with "one or more of' its customers, consumers or employees.

2) It now also provides that "a mercantile customer of an electric
distribution utility" or a group of such customers may establish a
reasonable arrangement with "that utility (the EDU serving the service
territory in which the customer is located) or another public utility electeic
light company."

3) The application for approval of an arrangement may be filed with the
Conunission by either the public utility or the men:andle customer(s).

The Commission's order reads the statute as now allowing mercantile customers

to establish an arrangement without the agreement of the electric distribution utility by

unilaterally submitting a proposed arrangement for approval by the Comrnission. An

analysis of the statute as modified shows there can be no arrangement approved by the

Commission if the public utility to be bound by the arrangement does not agree to its

terms.
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a. Common usaee int ation of the statute as amended.ret

As a general rule the words in a statute must be read in accordance with the

common usage of'the termss.s Therefore, ihe terms "establish" and "arrangement" should

be given their ordinary meaning. The term "establish" is not ambiguous; it is commonly

used as a synonym for "create, originate or bring into existence."9 "Arrangement" is

ambiguous; it may mean either a"mutual agreement or understanding" or "a prelinvnary

step or ineasure."1e To ascertain which meaning of "arrangement" is intended in this

instance, it is necessary to look at the context in which the words appear. The statute

states lhat a "mercantile customer of an electric distribution utility" is not prohibited

"from establishing a reasonable arrangement with that utility or another publie utility

electric light company." Since "establishing" tneans "creating or bringing into

existence," then the ambiguity of "arrangement" suggests t(rat the statute means either-

that:

a mercantile customer is not prohibited front creating or bringing into
existence a reasonable [mutual agreement or understarrding] with its EDU

or otlier public utility electric light company; or

a mercantile customer is not prohibited from creating or bringing into
existence a reasonable [preliminary step or measure] with its EDU or

other public utility.

The former is a fair and reasonable interpretation of the statute; the latter is not.

8$1.42, Ohio Rev. Code, pravides: "Words and phrases shait be road in context and construed according to the mles
of grammar and common usage. Words and phrases that have acquired. a technieal or particular meaning, whetber by
legistative definition or otherwise, shall be construed accordingly." See also Weiss v. Pab Utll. Comm., 90 Ohio St3d

15, 17 (2000).

10 Webstcr's at 120.
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In connnon usage one would not speak of creating a preliminary measure vrith

another. "Creating" connotes that the object created has a sense of fmality or

permanence; it has come into existence. A preliminary step or measure lacks this quality

of permaitence and instead implies that something more needs to happen before the

object is established. On the other hand, one would speak ofcreating a mutual agreement

or understanding with another, and in such instances permanence and finality are implied.

Thus, a mercantile customer can work with a utility to mutually establish an arrangement

but cannot independently do so.

It also is significant that the statute provides that the mercantile customer may

establish "a reasonable arrangement with [its EDIJ] or another public utility electric light

company." The clear indication is that the customer is working cooperatively with the

utility to jointly establish the arrangement.

b. The cimtext of the statute.

The paragraph of the statute requiring Conunission approval also conlirms that

the mutual agreement interpretation is the better reading of the statuta. It states that "no

such .,. arrangement is lawful unless it is filed with and approved by the comnvssion."

The statute goes on to provide that the public utility "is required to conform its schedules

of rates, tolls, and charges to such arrangement." The statute thus envisions that the

arrangcment submitted to the Commission is an arrangernent already in existence [i.e.

established] wltich beeomes Iawful and immediately enforceable upon approval. As a

inatter of common usage and basic eontract law, a preliminary step or measure lacks the

requisite finality to become a lawfui and enforceable arrangement upon approval by the
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Commission.It Indeed it is difficult to imagine how the Commission could "approve" a

mere preliminary measure or how a public utility could be "required to conform its

schedules of rates, tolls and charges to [a preliminary measure]" that had not evolved into

an agreement or understanding.

c. Giviny effect to the amendment.

1. the amendment to allow autiliry to "establish" an arrangement.

Another equally important rule of statutory interpretation applicable here is that

all portions of the statute must be given effect.12 Applied in this context, the rule requires

that there be some reason for the General Assembly to have amended §4905.31, Ohio

Rev. Code, to allow a public utility to "establish" a reasonable arrangement with "one or

more" of its customers, when the statute already provided that a public utility could

"etrter into" an arrangement with its customers. Such reason exists.

In an early case interpreting the statute, an Ohio appellate court had held that a

public utility could not enforce a special contract with one of its customer because the

utility had fsled only a generic arrangement with the Commission and had not submitted

for approval the actual contract signed by the customer.13 Yet, as we now know, at times

a public utility may want to offer a general alxarigement to all its customers or to

customers in a specific class and leave it to the individual customer to decide whether to

I I EYtracorporeaT dlliance LLC v. Rosteek 285 F. Supp. 2d 1028 (N.D. Ohlo 2003); Ko.stelntk Y. Ilelper, 96 Ohio St.

3d 1, 2002•Ohia2985; MotoristMuc Ins. Co. v. Coiumbus Ptn. Iuc.,168 Ohio App.3d 591, 2006-Obio-5090.

12 §1.47(II), Ohio Rev. Code, provides: Thst in enaoting staNtes, it is presunied that ... ttm eotire slatute is fntended

to be efFective.

'9 La.Ee Erie Power & Light Co. v. The Telling-Belle Vernon Co., 57 Ohio App. 467 (Cuyaboga, 1937).

18

000068



actually "enter into" the ofPered arrangement la SB 221's amendment to the statute

ctarifies that this type of arrangement - a generic offer to enter into a particular special

contract with custoniers - can be subznitted to the Commission for approval even though

the utility and any particular customer have not yet fonnally entered into sueh

arrangement. The amendment also expressly clarifies that a special arrangement need not

be offered to all customers and may be established or entered into with "one or more

customers" but less than all.

2. the amendment to allow a customer to establish an arrangement.

In order to read the SB 221 amendment as authori2ing only mutually agreeable

arrangements between a utility and one or tnore customers, there also has to be a reason

why the General Assembly would have authorized the mercantile customer, as well as the

utility, to establish an arrangenient artd to submit it to the CommissiotT for approval.

Such reason also exists.

Prior to the amendment, the statute authorized a public utility to enter into a

special contract otily with its own customers. A utility could not enter into a speeial

contract with a party not already a customer nor could a customer enter into a special

contract witlt a different utility operating outside the certified territory. SB 221 fills in

this gap for mercantile customers of EDUs, consistent with the overall goal of the act of

fostering competition in the electric industry. The new language recognizes that a

mercantile customer has the option of establishing a special contract not only with its

14 See e.g., In ttie matter of the applicatiun ofThe Cfeveland j^tectric Itlamtnating Company for authority to ezpand its

Competitive Pilot Program, Cwc No. 93-0t42; Weiss v. Pub. Util. Comm. (disens.sing lawfulness of CET's ComPeiidve

Pilot Program).
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EDU but also with some other public utility electric light company.ti This language also

suggests mutual agreement - it would be strange for the Commission to force a CRES

provider or an EDi7 serving another territory to enter into an arrangement - yet the

serving EDU and the non-serving EDU/CRES provider are on equal footing under the

language used in the statute.

SB 221 also gives the mercantile customer and its EDU or another public utility

electric light company the option of having the customer submit the application for

approval of the mutual arrangement. There is an obvious reason for this change too.

Two likely reasons for proposing a special contract are to have the arrangement support

econoniic development or to further energy efficiency. In both of these situations, the

customer has the key role to play in persuading the Commission that the arrangement

furthers the intended purpose. For example, to justify an economic development

arrangement, the customer has to provide the documentation to establish, among other

things, the number of jobs that will be created, the customer's financial viability and the

secondary and tertiary beneffts of the project. §4901:1-38-03(A) (2), Ohio Admin. Code.

In the case of an energy efficiency arrangement, the customer must describe its status in

the conununity and how the arrangement furthers state policy and must submit verifiable

information to establish that it meets the criteria for an energy efficiency arrangement.

§4901:1-38-04(A) (1) & (2), Ohio Adniin. Code. The fact that in some instances the

customer logically bears the burden of establishing the reasonableness of the arrangement

is a good reason for allowing the customer, instead of the public utility, to submit the

application for approval.

I ro this connection, see §4928:146, Ohio Rev. Code, which provides that §4928.141 to 4928.145, Ohio
Rev. Code, do not prohibit electric distribution utilities from providing competitive retail electric service to
electric laad centers within the certified territory of another auch utility.
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Another good reason for allowing the customer, in lieu of the public utility, to

submit the arrangement to the Commission is that the utility may not want to actively

support or bear the burden of persuasion regarding the amount of discount being

requested by the mercantile customer, leaving that determination to the Commi.ssion.

This consideration is applicable not only in reasonable arrangements for economic

development and energy efficiency, but also for unique arrangements under §4901:1-38-

05, Ohio Admin. Code.

Thus, §4905.31, Ohio Rev. Code, as amended, is properly read, according to

common usage, as continuing to allow only arrangements agreed to by the public utility

and its customer(s), as opposedto opening the door to unilateral an^angements proposed

by the customer and not supported by the public utility. In fact, this is the reading given

to the statute by the Connnission itseif. In its September 17, 2008, Finding and Order

adopting Chapter 4901:1-38, Ohio Admin. Code, the Commission °determined that it is

necessary to approve all reasonable arrangements entered into between the utility and one.

or more of its custon:ers." (emphasis added).16

On rehearing, the Commission should reverse the POLR adjustment provision of

its order and reaffirm its earlier recognition that §4905.31, Ohio Rev. Code, pertains to

reasonable arrangeinents entered into between the utility and one or more of its

customers. Unilateral agreements cannot be imposed on the utility.

16 In ttie Matter of the Adoption ofRutesfor Standard Service Offer, Corporate SeparaHon, Reacanabte drmrygements,

andTransmission Riders far Flectrie Ua7ities Pursuant to Seetions 4928.14, 4928.17 and 4905.31, Revised Code, as

amended byAmended Substttute Senute Bilt No. 221, Case No. 08-777-EIrpRD.Finding and Order (Sept. 17,2008), p.

7.
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5. Due to Ormet's Receut issuaace of a WARN Notice, It May Be Unreasonable

to Release Ormet From Existing Requirements For a Deposit and Advanee

Payments. (Allegation of Error No. 5).

At the hearing in this proceeding Mr. Baker testified regarding the content of

Section 6.03 of Ormet's proposed contract dealing with the waiver of a deposit

requirement and waiver of Onnet making advance payments. He testified that Ormet had

indicated that with these provisions Ormet would be able to pay a higher rate than it

could if a deposit and payment in advance were required. (Tr. I, p. 19, 23). At that time

it appeared that customers likely would'be better off under the Ormet proposal even if

Ormet defaulted on payiieg its eleatric bill and the defaulted amount was passed through

to custonlers as part of delta revenues. (Id. at 19-26).

Subseqcient to the Conunission's Opinion and Order in this case, Orthet has

issued WARN (Worker Adjustment and Retraining Notification) notices to 833 hourly

and 149 salaried employees.t7 The extent of actual layoffs and the impact on continued

operations by Ormet is not known to AEP Ohio.

What is apparent, however, is that the potentiat for a previously unanticipated

adverse customer impact has materialized as a result of the WARN notices. This is

because the potential that AEP Ohio customers will be responsible for additional delta

revenues resalting from a payment default associated with a shut down of (?rmet's

facilities has inereased. In ligbt of the recent WARN notices issued by Ormet, the

Commission should grant rehearing to consider whether its adoption of Section 6.03 of

Ormet's proposed contract should be reversed.

" WARN notie:es of plant closings and large-scale layoffs are requfred of covered companies. Ormet's

Press Release acknowledging the WARN Notices is attactied to this Application for Rehearing.
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6. The Commission Should Clarify That its Consideration of 2009 Delta
Revenue Recovery is Not Constraiaed by the Ratepayer Cap Imposed for the
2010-2018 Terms of the Arrangement (Request for Clarification No. 1).

The Companies also request clarification conceming the maximuwn amount

ratepayers should be expected to pay in a given year. Consistent with the record and the

procedural development of this case, the order contains separate sections for the 2009

issues (pages 4-5) and the 2010-2018 issues (pages 6-15) and made separate

determinations for those two periods. As part of the 2009 issues discussion, the

Commission directed AEP Ohio (at page 5) to file an application to recover the

apprapriate amounts of the deferrals authorized by the Commission in Case No. 08-1338-

EL-AAM and the delta revenues for calendar year 2009. As part of the 2010-2018 issues

discussion, the Comrnission indicated (at page 10) that $54 million should be the

maximum amount of delta revenue paid by ratepayers in a given year. AEP. Ohio

requests clarification that it correctly interprets these provisions together to mean that the

2009 delta revenue application will be deterruined in a sepatate proceeding and the

collection of delta revenues authorized by the Commission in that proceeding will not be

subject to the $54 million annual cap relating to the 2010-2018 portion of the unique

arrangement.

It was through no fault of AEP Ohio that the 2009 proceedings were not resolved

and collection of the 2009 delta revenues has not already commenced. The altemadve of

requirhig a long-term deferral of the 2009 delta revenues would impose an unreasonable

regulatory lag for revenue recovery and, in addition to being unwise regulatary policy,

would be unfair to A&P Ohio. Requiring such a large deferral would also conflict with

the Commission's order (at page 10) where it stated that the annual ratepayer ceiling
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would "result in a potential differential of up to $6 million per year" which would be

deferred with carrying costs. This matter should be clarified.

CONCI.USION

Based on the foregoing, AEP Ohio requests that the Commission grant the

requested rehearing and clarification ouUined above.

It.espectfully submitted,

6R^
Marvin I. Resnik, Counsel of Record
Steven T. Nourse
American Electric Service Corporation
1 Riverside Plaza, 29u' Floor
Columbus, Ohio 43215
Telephone: (614) 716-1606
Telephone: (614) 716-1608
Fax: (614) 716-2950
Email: miresnik(a4aep.com

stnourscoa aep.com

Counsel for Columbus Southern Power
Company and Ohio Power Company
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FOR IMMEDIATE RELEASE

Contact Info:
Linda King
412-428-0050 or 412-296-2264

Ormet Confirms WARN Notices

July 30, 2009

Hannibal, OH - Ormet Corporation, an independent U.S. producer of aluminum, issued
the following statement today. Ormet CEO Mike Tanchuk canfirms that the company
has issued a WARN notice to 833 hourly and 149 salaried employees as is required by
law. However, at this time no definitive decisrons have been made as to the extent of
the layoffs. The number of employees thatwiil be affected is, as of yet, undetermined.
We recognize the challenging conditions we are facang and the difficult economic
environment in which we are operating, and we want to assure everyone that we are
doing everything in our power to protect the company, our workforce, and the
communities in which we operate,

ABOUT ORMET: HeadquartenKi in Hannibal, Ohio, Orrnet Corporation is a major U.S. producer of

aluminum. Onnet employs apprordmately 1,000 peoptefrom across Monroe County, Southeastern Ohio,

and parts of West Virginia. its aluminum smefter has an annual aluminum production capacity of

approximately 266,000 metric tons.

###

This press reiease comains forward-tooking statemeMs wlthin the meaning of the federal securities laws.
Such statements are based on current expectations, and the actuai resu@s and the timing of certain
events could ditfer materia9y from those projected in or contemplated by these forvrard4ooking
statements due to a number of factors. Readers are cautioned that Ormet's business is subject to
numerous signiflcant risks and uncertainties, induding those discussed in Ormet's 1 bc2-11 intolTna0on
and disclosure statements for the year ended December 31, 2008 and the quarter ended March 31, 2009
(oopies of which are available at Omiet's webslte atvnrw.ormet. com).

Headquartered in Hannibal, Ohto, Ormet Corporation is a major U.S. producer of aluminum. Omiet
employs approximately 1,000 peopie. its aluminum smelter,based in Hannibal, Ohio has an annual
aluminum praduction rapacfty of approximatety 286,000 metric tons. For more informa0on, visit Ormet's

website at www.ormet.com.
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BEFORE

TFM PUBLIC UTILITTES COMMISSION OF OHIO

In the Matter of the Application of Ormet
Primary Aluminum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Southern Power Company.

Case No. 09-119•EI.-AF•C

SNTRY ON BEHEARING

The Commission finds:

(1)

(2)

On February 17, 2009, Ormet Prirnary Alunvnum Corporation
(Ormet) filed an application to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power
Company (AEP-Ohio) for electric service to its aluminum-
producing facility located in Hannibal, Ohio. Ormet is
requesting that the Commission establish a unique arrangement
for electric service with AEP-Ohio that links the price of
electricity for its facility with the price of aluminum as reported
on the London Metal Exchange. Ormet filed an amended
application on Apri210, 2009, to reflect the possible curtailment
of the equivalent of at least two of its six potlines.

On July 15, 2009, the Commission issued its Opinion and Order,
approving the amended application as modified by the

Cornmission.

(3) Section 4903.10, Revised Code, states that any party to a
Conunission proceeding may apply for rehearirlg with respect
to any matters determined by the Commission within 30 days of
the entry of the order upon the Commission's joumal.

(4) On August 14, 2009, Industrial Energy Users-Ohio (IEU-Ohio)
filed an application for rehearing, alleging that the Opinion and
Order was un-reasonable and unlawful on the foltowing
grounds:

(a) The Commission should grant rehearing to clarify
the rate that witl apply to Ormet during 2009.

(b) The Commission s failure to include a provision to
tenninate the reasonable arrangement automatically
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(5)

if Ormet fails to maintain operations is

unreasonable.

(c) The Commissions failure to require Ormet to

ma.iultain deposit and advance payment provisions
is unreasonable.

Moreover, the Ohio Consuueers Counsel and the Ohio Energy
Group (OCC and OEG) filed an application for rehearing on
August 14, 2009, alleging that the Opinion and Order was
unreasonable and unlawful on the followin& grounds:

(a) The Comnussion erred in failing to specify and
ensure how AEP-C7hio will apply the credit for the
full amount of provider of last resort (POLR)
charges that will reduce what customers will have
to pay for Ormet's unfque arrangement.

(b) The Commission erred by failing to specify that
AEP-Ohio and Ormet shall not be perrnit6ed to
reduce the delta revenue credit, for, example by
negotiating a discount for the POLR charge, that is
intended by the Commission to reduce what
customers wiIl have to pay for Ormet's unique
arrangement.

(6) Fuither, on August 14, 2009, AEP-Ohio filed an application for
rehearing, alleging that the Opinion and Order was
unreasonable and unlawful on the following grounds:

(a) The Commission's conclusion that, during the ten-
year term of this unique arrangement, there is no
risk Ormet will be permitted to shop for competitive
generation and then return to AEP-Otuo is
unreasonable and confGcts with the Commrnission's
orders in AEP-Ohio's electric security plan cases, In
re Columbus Southern Power Co. and Ohio Power Co.,
Case No. 08-917-EL-SSO, et al.

(b) Bven assuming there is no risk fJrmet wi3I be
permitted to shop for competitive generation and
then return to AEP-Ohio, requiring that POLR
charges paid by Ormet must be credited by ASP-

-2-
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Ohio to its econonifc development rider is unlawful.
Section 4905.31(E), Revised Code, does not permit
the Comrnission to offset the amount of revenue
forgone by aIleged or real expense reductions.
Further, the Commission's authority under
Chapters 4901., 4903., 4905., 4907., 4909., 4921.,
4923., 4927., 4928., and 4929., Revised Code, is not
available to the Commission to prohibit AEP-Ohio
from recovering all revenues forgone as a result of
the unique arrangement.

(c) The Opinion and Order commits a customer to
refrain from acquiring its generation service from a
competitive retail electric service provider in
violation of the clearly stated public policy of this
State. Contract provisions that are contrary to the
public interest are unenforceable.

(d) The Commission ordered AEP-Ohio and Ormet to
execute and file a power agreement conforming to
the Coxmnission's Opinion and Order even though.
AEP-0hio did not agree with all the terms of the
modified reasonable arrangement. There is no
"reasonable arrangement with" AEP-Ohio under
Section 4905.31, Revised Code.

(e) Eliminating the e.xisting requirement for AfiP-Ohio
to retain a deposit from Ormet and no longer
requiring Ormet to make payments in advance to
AEP-Ohio is unreasonable in light of the increased
possibility of Ormet terminating production, either
indefinitely or permanently; along with the related
inability to make timely payments for electric
services or OrmePs decision not to make such
payments.

(7). On August 24, 2009, IEU-Ohio, and Ormet each filed
memoranda contra ABP-Ohio`s application for rehearin`q. OCC
and OEG also filed a joint memorandum contra AEP-Ohio's
application for rehearing on August 24, 2009. Purther, on
August 24, 2009, AEP-Ohio filed a memorandum contra the
application for rehearing filed by OC'C and OEG.
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(8) In its first assignment of error, IELJ-Ohio requests that the
Commission clarify the rate for electric service which Ormet
will pay in 2009. IEU-Ohio notes that, after the Commission
issued its Opinion and Order in this proceeding, Ormet issued a
notice of layoff and closure pursuant to the Federal Worker
Adjustment and Retraining Notification Act (WARN). IEU-
Ohio also cites to a recent press release issued by Ormet
regarding a decision in its arbitration proceeding with its
alumina snpplier. IEiI-0hio claims that, because the 2009 rates
approved by the Commission in the Opinion and Order were
expressly contingent upon Ormet maintaining at least 900
emploqees at its Hannibal facility, these developments require
the Comcnission to clarify the rates that Ormet should pay in
2009.

In its memorandum contra, Ormet claims that it issued its initial
WARN notices in order to preserve all of its available, options in
fight of the arbitration decision and the Commission's Opinion
and Order in this proceeding. Further, Ormet represents that it
has issued a supplemenfal WARN notice stating its intention to
shutdown two of its six potlines and reduce its workforce by
100 employees and that it has issued a subsequent press release
regarding its intention to operate four of its six potlines through
the balance of 2009. With respect to its 2009 rate under the
unique arrangement, Ormet argues that, if it is not able to
maintain an employment level of 900 employees, it will not be
entitied to the 2009 rate set forth in the Opinion and Order; and
AEP-Ohio will charge Ormet the default rate set forth in the
power agreement, which is an average of $38.00 per MWh for
2009 until such time as Ormet resumes employment of 900

employees.

As a preliminary matter, the Commission notes that none of the .
WARN notices and press releases cited by both IEU-Clhio and
Ormet have been admitted into the evidentiary record in this
proceeding. Further, no witnesses have testified regarding the
nature or the isnplications of the WARN notices. Therefore, the
WARN notices and press releases will not be considered by the
Commission in this Entry on Rehearing. The Opinion and
Order provided that, if Ormet maintained an employu.ment level
of 900 employees for calendar year 2009, AEP-Ohio would bill
Ormet, for the balance of 2009, at a rate which averages $38.00
per MWh for the periods when Ormet was in fatl production
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(9)

(i.e., six potlines), $35.00 per IvflNh for the periods when Ormet
curtailed production to 4.6 potlines, and $34.00 per MYVii fon' the
periods when Ormet curtailed production to 4 potlines.
Further, the Commission ordered Ormet to provide AEF-Ohio
and Staff with monthly reports detailing its employment levels.
The Commission agrees with Ormet that, to the extent that
Ormet fails to maintain the required employment level in 2009,
AEP-(?hio should charge Ormet $38.00 per MWh, which is the
default rate in the power agreement, irrespective of Chmet's
production levels. Moreover, the Coinmission will clarify that
the termination provision contarned in Section 2.03 of the
proposed power agreement shall not apply for 2009 b0iing
periods (Ormet Ex. 8, Attachment A at 9). Although the
Conunission does not believe that any further ciarification is
necessary, we will direct Staff to review Ormet's monthly billing
records for 2009 and the subniitted monthly employment
reports to ensure that Qrmet was billed in accordance with the
unique arrangement. Rehearing on this assignment of error
should be denied.

In its second assignment of error, TEU-Ohio cl.aims that the
Comnussion's failure to include a provision to terminate the
reasonable arrangement automaticaAy if Ormet fafJs to maintain
operations is unreasonable. IE[7-Ohio notes that, because the
unique arrangement is for a ten-year period, once AEP-Ohio
and Ormet file an executed power agreement, it is possible that
Ormet may cease operations and, at some point in the future,
resume operations and attempt to claim it is entitled to receive
electric service pursuant to the contract for the balance of the
term. Therefore, IEU-Ohio contends that the termination
provisiona of the unique arrangemenG as modified by the
Comrnission in the Opinion and Order, do not sufficiently
protect ratepayers from undue risks.

Rehearing on this assignment of error should be denied. The
Comnvssion finda that the provisions of the unique
arrangement, as modified by the C'ommission, adequately
protect ratepayers in the event that Ormet ceases operations.

The power agreement introduced into the record of this
proceeding provides that the power agreement shalt terminate
24 months after any shutdown, unless Ormet begu ►s rarnpuig

up production (Ormet fix. 8, Attachment A at 10). Further, in
the opinion and Order, the Commission modified the unique
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arrangement such that Ormet is required to maintain an
employment level of 650 full-time employees. In the event that
armet does not maintain this employment level, the rnaximum
rate discount, or floor, would be reduced by $10 million for
every 50 employees below 650 fi.ill tiine employees that were
employed for the previous month. This modification ensures

that the maximum rate discount funded by ratepayers is
directly linked to continued employment at the Hannibal
facility. Therefore, we find that the provisions of the power
agreement, as modified, provide sufficient protection to
ratepayers from any risk of curtailment of production or

shutdown of the Hannibal facility by C3rrgnet;

(10) In its third assignment of error, IEU-Oho contends that the
Cominission's failure to require Ormet to niaintain deposit and
advance payment provisions is ur ►reasonable. Likewise, in its
fifth, assignment of error, AEP-fJluo claims that the
Commission's failure to maintain the existing requirements for
a deposit and advance payments from Ormet is unreasonable.

IEU-Ohio argues that ratepayer exposure to the risk of default
by Ormet has increased due to the issuance of the WARN
notice, discussed above, by Ormet. Similarly, AEP-Ohio argues
that it may be unreasonable to release Ormet from the
requirement that it provide a deposit and advance paymen.ts
due to Urtitet's recent issuance of the WARN notice.

Ormet claims that the absence of deposit and advance payment
provisions actually benefits ratepayers. Qrmet notes that the
annual calculation of the rate that ormet can afford to pay.is
cnrrently based upon the assumption that the cash deposit
currently held by AEP-Ohio will be returned to Ormet, thereby
increasing its cash flow (Tr. I at 19-21, 22-23). However, Ormet
contends that, if it is required to keep a deposit with AEP-Ohio
and to continue paying in advance for power, then its cash flow
will be reduced and the magnitude of the discount required by
Ormet to continue in operation would increase.

"Che Gommission finds that IEU-C)hio and AEP-Ohio have not
zaised any new arguments, based upon evidence in the record
in this proceeding, in support of their assignments of error.
IEU-Ohio's argument relies solely on the issuance by Ormet of
the WARN notice, an event which the Comdussion has already

-b-
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determined was not part of the evidentiary record in this
proceeding and will not be corsxidered on rehearing. The
evidence in the record in this case demonstrates that payment
provisions contained in the power agreement, as proposed by
Ormet, reflect the same terms available to customers receiving
service under AEP-Ohid s standard service offer (Tr. I at 124,
227). Moreover, the record demonstrates that such terms are
necessary for ormet to continue operations under the unique
arrangement (Ormet Ex. 6 at 7, Ormet Ex. 11A at 3, 4).
Rehearing on this assignment of error is denied.

(11) In support of its first assigmne.nt of error, AEI'-Ohio argues that
there is a risk that, during the ten-year tercn of the •unique
arrangement, Ormet will be permitted to shop for competiiive
generation and then return to AEP-Ohio. AEP-Ohio argues that
the Conunission s authority over the unique arrangement is
continuous and that, as circumstances change, the Commission
can order a modification of the unique arrangement. AEP-Ohio
specifically notes that the Comuvssion modified the proposed
unique arrangement to provide provisions related to
employment levels and the requirement that any accumulated
deferrals be reduced through payment of above-tar3ff rates no
Iater than Apri[ 2012. Further, AEp-Ohio notes that Ormet has
not just shopped for competitive generation in the past but has
also sought and been granted permission to switch to another
electric supplier's certified territory. See Ornret Primary

Aluminum Corporafion et ai., v. South Centrai Power Co. and

Columbus Southern Power Co., Case No. 05-1057-EI.-GS~S.
Therefore, based upon the Commission's continqing jurisdiction
over the special arrangement and upon its experience with this
customer, AEP-Uhio argues that the Commission should
reverse its conclusion that there is no risk of Orinet shopping
and then retuming to POLR service.

In their joint memorandum contra AEP'Ahio s application for
rehearing, Or'C and OEG asgue that the Comxnission's
conclusion that there is no risk of Ormet shopping and
retuniing to AEP-Ohio during the ten-year term of the unique
arrangement was reasonable and consistent with the
Comznissiori s order in AEP-Ohio's ESP case. OCC and OEG
claim that the record established that Oiznet made the decision
that it would not shop and that the Opinion and Order simply
ratifies Ormet's decision to make AEP-Ohio its exclusive electric
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supplier for the next ten years. Further, OCC and OEG dispute
AEP-Ohio s assertion that the Commission's ability to modify
the arrangement at any time provides an opportunity for Ormet
to shop for a different supplier.

The Commi.ssion finds that rehearing on this assignment of
error should be granted in order to clarify that the relevant
period when Ormet cannot shop is the duration of AEP-Ohio s
current approved electric security plan (ESP). It is not necessary
to reach the question of whether Ormet can shop beyond the
duration of the current ESP because no determination has been
made whether future standard services offers will include a
comparable POLR charge. Under the terms of the unique
arrangement as approved by the Commission, AEP-Ohio win be
the exclusive supplier to Ormet for ten years, coinmencing
January 1, 2009 (Tr. I at 37-38; Tr. IV at 484). Accordingly, in the
Opinion and Order the Comimission determined that AII'-Ohio
would not be subject to POLR risk (i.e., the risk that Ormet rnay

shop and subsequently seek to return to AEP-Ohio s standard
service offer) and, therefore, that AfiP-Ohio should not be
compensated for bearing this risk. Although AEP-Ohio argues
that there is a risk of Omvet shopping and then returning to
AEP-Ohio s. standard service offer because the unique
arrangement remains under the Commission continuing
jurisdiction, the Commission notes that any modification to the
unique arrangement would take place only after notice and an
opportunity for hearing for any party affected by such
modification, including AEP-Ohio.

Moreover, the unique arrangement provides that the
Commission may modify the unique arrangement only after
January 1, 2016, unless the cumulative net discount under the
unique arrangement exceeds 50 percent of the amount that
Ormet would have been required to pay under AEP-Ohio's
applicable tariff rates (Ormet Ex. 8, Attachrnent A at 9).
Although the Conunission modified the unique arrangement to
provide an additional independent termination provision, this
tennina4ion provision, by its tenns, cannot be effective before
April 1, 2012. However, AEI''s electric security plan, and its
authority to assess POLR charges to its standard service offer
customers, expires on December 31, 2011. Tti.erefore, under the
terms of the unique arraignment as modified by the
Comniission, there is no risk that Ormet will shop and return to
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AEP-Ohio s standard service offer during its current electric
security plan.

With respect to AEP-Ohio's argument there is a risk of Ormet
shopping based upon ASP-0hio s experience with this
customer, specifically the repeated transfer of Qrmet's Hannibal
facilities pursuant to Section 4933.83, Revised Code, the
Commission notes that both the initial transfer and the return of
Ormet's Hannibal facil4ties were approved with ABP-Ohio's
consent and that AEP-Ohio was fully compensated for the
return of Ormet to its service territory. Orntet Primary

Aluminum Corparation, Case No. 05-1057-BI.-CB.S, Supplenmental
C}pinion and Order (November 8, 2006) at 2, 4, 5-fi, 8,10. This
experience, therefore, has no bearing upon whether there is any
risk of Ormet shopping for a competitive retail electric supplier.

(12) In support of its second assignment of error, AEP-Ohia argues
that the Commission lacks authority to preclude AEF-Ohio
from recovering a11 revenue foregone as a result of the unique
arrangement and that the failure to permit AEP-Ohio to recover
all revenue foregone conflicts with AEI'-Ohio's approved
electric security plan. AE1'-0hio contends that the plain
language of Section 4905.31, Revised Code, provides the
Commission with no statutory authority to offset the recovery
of the revenue foregone by any expense the Conuniasion
believes will not be incurred by the electric utility due to the
unique arrangement. AEP-Ohio claims that any such reduction
in the recovery of revenue foregone would not be
"advantageous" to both parties to the contract, as required by
Section 4905.31, Revised Code. AEP-Ohio claims that, in other
contexts, the General Assembly provided explicit offset
authority to the Commission and that the absence of such
explicit authority.is particiilarly tp,Iling in light of the presence
of explicit offset authority in other provisions amended by Am
Sub. Bill 221. AEP-Ohio also contends that the Opinion and
Order is contrary to the Comtnission's order approving ABP-
Ohio's ESP. AEP alleges that the Conunission detennined in the
ESP proceeding that all customers would pay the PDLR charge
for the entire time they are served under AEP-Ohio's standard
service offer and that customers would avoid POLR charges
during the period they are actually served by a CRES provider
if they agreed to return at a market price. Further, AEP-Ohio
contends that the Commission cannot distinguish its decision in
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the ESP proceeding from this case because the same POLR risk
that formed the basis for the POLR charge adopted in the ESP
proceeding is present with Ormet.

OCC and OEG argue that Section 4905.31, Revised Code, does
not preclude the Commission from requiring that the PC1LR
charge for Ormet be credited to the economie development
rider. OCC and OEG contend that Section 4905.31, Revised
Code, allows for reasonable arrangements which are either
"practicable' or "advantageous" to the "parties interested."
Thus, according to OCC and OEG, the reasonable arrangement
can be either practicable or advantageous; but it need not be
both. Further, OCC and OEG argue that the plain meaning of
the term "parties interested" goes beyond just the parties to the
contract and includes other ratepayers, who have a distinct
interest in how the agreement will affect the rates they must
pay. Finally, OCC and OEG claim that the POLR provisions of
AEP-Ohio's F.SP do not apply to Ormet, which is not receiving
service under AEP-Ohio's standard service offer.

The Commission finds that rehearing on this assignment of
error should be denied. Contrary to AEP-Ohio's analysis, the
plain language of Section 4905.31, Revised Code, does not
require the Commission to approve the full recovery of all delta
revenue resulting from the unique airangement. Section
4905.31, Revised Code, states that a unique arrangement "may
include a device to recover costs incurred in conjunction with any
economic development and job retention program ... including
recovery of revenue foregone." The Commission finds that the
use by the General Assembly of "may" in this 'context
authorizes, but does not require, the recovery of delta revenues.
If the General Assembly had intended to require the recovery of
delta revenues, the General Assembly would have used "shall'"
or "must" rather than "may." Moreover, 5ection 490531,
Revised Code, states that "{eJvery .•. reasonable arrangement
shall be under the scipervilsion and regalation of the
commission, and is subject to change, alter'ation, or modificatlon
by the commission." This provision provides the Commission
with broad statutory authority to change,, alter, or modify
proposed unique arrangements and includes no exception to
that authority with respect to the recovery of delta revenues.
Thus, the Commission finds that, according to the plain

-10-

ooooR6



09-119-EL-AEC

language of the statute, the recovery of delta revenues is a
matter for the Commission's discretion.

In addition, Section 4905.31, Revised Code, provides for the
recovery of °costs incurred." In this Entry on Rehearing, the
Commission has determined that there is no risk that Ormet
will shop for a competitive supplier during AEP-Ohio's current
approved ESP. Therefore, if there is no risk of Ormet shopping
and returning to standard offer service during its };SP, AEP-
Ohio will incur no costs for providing POLR service which can
be recovered under Section 4905.31, Revised Code.
Accordingly, the Commission determined in the Opinion and
Order that AEP-Ohio should credit any POLR charges paid by
Ormet to its economic development rider in order to reduce the
recovery of delta revenues from other ratepayers.

Finaliy, the Commission finds that AEP-Ohio's reliance upon
our orders approving its ESP to be misplaced. Under the
unique arrangement, Ormet will not be receiving service under
AEP-Ohio's standard service offer; instead, Ormet will be
receiving service under a unique arrangement. Although AEP-
Ohio posits that this is a distinction without a difference, the
Commission notes that service under a unique arrangement is
authorized by a different statute, Section 4905.31, Revised Code,
than service under a standard service offer, Section 4928.141,
Revised Code. By its very nature, service under a unique
arrangement provides for service under different prices, terms,
and conditions than service under a standard service offer. In
fact, in this proceeding, AEP-Ohio, enumerating several factors
that it believes distinguishes Ormet from customers who are on
the standard service offer, has argued that Orntet should not
receive standard service offer terms for security deposits and
advance payments. The Commission agrees that Ormet is
different from customers on the standard service offer, and one
of those differences is that Orniet has conunitted to AEP-Ohio to
be its exclusive supplier ('I'r. I at 37-38; Tr. IV at 484). Therefore,
since there is no risk that Ormet will shop during AEP-Ohio's
ESP, Ormet does not present the same POLR risk as customers
on the standard service offer as claimed by AEP-Ohio.
Moreover, the Commission's deciszon that AEEP-Ohio s ESP was

more favorable in the aggregate than the expected results that
would otherwise apply under Section 4978.142, Revised Code,
does not imply that the electric utility's ESP is the only basis for
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setting rates. The rates established by a reasonable arrangement
under Section 4905.31, Revised Code, will frequently differ from
the rates established under an ESP.

(13) In its third assignment of error, AEP-Ohio argues that the
Opinion, and Order coavnits a customer to refrain from
acquiring its generation service from a competitive retail electric
service provider in violation of the dearly stated public policy
of this state, as codified in Section 4928.02, Revised Code.
Specifically, AEP-Ohio claans that the statute sets forth the
state's policy to ensure diversity of electric supplies and
suppliers, to recognize the continuing emergence of competitive
electric markets through the development and implementation
of flexible regulatory treatment, and to ensure effective
competition in the provision of retail electric service. AEI'-Ohio
claims that it is clear from these policy pronouncements that a
contract by which a customer states a commitment not to
pursue competitive options for 10 years stifles the development
of a competitive retail electric market. Therefore, AEP-Ohio

concludes that the Commission should not approve this
provision.

OCC and OEG argue that allowing a customer to choose AEP-
Ohio as an exclusive provider does not violate any public policy
of the state but, rather, furthers the policy of the state in
facilitating reasonable rates and customer choice. OCC and
OEG claim that competition is not the end-all purpose of Am.
Sub. Senate Bill 221; rather, Am, Sub. Senate Bi11221 is intended
to ensare "reasonably priced electric retail service" by
providing customers with tools and opportunities to achieve
such reasonably priced rates. OCC and OEG also claim that
customer choice means that a customer, who agrees to contract
provisions, including a long-term exclusive supplier provision,
should not be second-guessed by AEP-Ohio.

The Corrur-zission finds that rehearing on t_hds assignnaent of
error should be denied. AEp-Ohio does not cite to any evidence
in the record of this proceeding to support its claim that the
exclusive supplier provision of the proposed unique
arrangement violates state policy as codified in Section 4928.02,
Revised Code. There is no testimony in the record that the
exclusive supplier provision wi]1 adversely impact the diversity
of electric suppliers and supplies. There is no evidence that the
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proposed urnique arrangemrnent fails to recognize the continuing
emergence of competitive markets or adversely impacts the
development and implementaiaon of flexible regulatory
treatment. There is no testimony cited by AEI'Ahio regarding
the impact of the exdusive supplier provision upon competition
in the provision of retail electric service. The exclusive supplier
provision may, or may not, adversely affect competition in this
state, but there is no evidence in the record to support that
cleterinination.

In the absence of evidence to support its assignntent of error,
ABp-Ohio argues that, as a matter of Iaw, the unique
arrangement vioiates Secflon 4928.U2, Revised Code. However,
Section 4905.31, Revised Code, states, in relevant part:

Chapters 4901., 4903, 4905., 4907., 4909., 4921., 4923.,
4927., 4928., and 4929. of the Revised Code do not
prohibit a public utility fram filing a schedule or
establishing or entering into any reason.able
arrangement with another public utility or with one
or more of its customess, consumers, or employees,
and do not prahibit a mereantile customer of an electric

distribution utilitij as those terms are defined in section
4928:01 of the Revised Code or a group of those
customers frorn esfablishing a reasonabie arrangement

with that utiIity... [empliasis added].

Therefore, nothing in Chapter 4928, Revised Code, including the
policy provisions of Section 4928.02, Revised Code, should be
construed as prohibiting a reasonable arrangement for the
supply of retail electric service. Accordingly, the Commission
cannot find, as a matter of law, that the proposed unique
arrangement, which includes an exclusive supplier provision
violates Section 4928.02, Revised Code.

Further, AEP-Ohio's concern is misplaced i_n t.h4s case. This is
not an instance in which the electric utility is seeking to become
a customer's exclusive electric supplier as a condition of a
unique arrangement. Rather, it is Qrntet who is co.mniitting to
AEP-Ohio to be its exclusive electric supplier. In a competitive
retail market, a consumer has the right to choose to enter into a
Iong-term forward contract for generatian service.

13-
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(14) With respect to its fourth assigrnnent of error. AEP-Ohio argaes
that a reasonable arrangement proposed by an electric utility's
mercantile customer cannot be approved by the Commission
under Section 4905.31, Revised.Code, unless the electric utility
agrees to be bound by the proposed reasonable arrangement.
Althoughh AEP-Ohio acknowledges that the term
"arrangement" in the statute is ambiguous, AEP-Ohio cl,aims
that a fair and reasonable interpretation of the term, is "mutual
agreement or understanding." Further, AEP-t7hio contends
that the context of the statute confirms that "arrangement"
should be interpre.ted as "mutual agreement because the
statute envisions that a reasonable arrangement submitted to
the Commission is an arrangement already in exLstence which
becomes Iawful and immediately e.nforceable upon approval by

the Commission.

In addition, AEP-Ohio contends tliat the amendment to Section
4905.31, Revised Code, contained in Am. Sub. Senate Bill 221,
wliich allows mercantile customers to submit a reasonable
arrangement to the Commiag;on for approval, merely clarified
that an electric utility may offer a general arrangement to all of
its customers or to customers in a specific class and allow the
individual customers to decide whether to actually "enter into"
the offered arrangement: Moreover, AEPd7hio posits that the
amendment recognizes that a mercantile customer has the
option of establishing a reasonable arrangement not only with
its electric utility but also with some other public utility electric
light company. AEP-Ohio claims that this language suggests
mutual agreement because it would be strange for the
Commission to force a CRES provider or an electric utility

serving another territory to enter into an arrangement-
Moreover, AEP-Oltio argues that the mercantile customer may
apply for a proposed reasonable arrangement because the
mercantile customer has a key role to play in persuading the
Commission that the reasonable arrangement furthers its

intended purpose.

Ormet responds that the Conunission has already rejecBed the,
arguments raised by ABP-Oliio. Chmet notes that, in adopting
the rules governing reasonable arrangements, the Commission
specifically rejected a claim that a reasonable arrangement
required the electric utility's agreement, holding that:
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FirstEnergy argues that the Commission should make
it clear that such applications require the electric
utiIity's.consent before they can be approved by the
Commission. We believe FirstEnergy's position is not
consistent with Secflon 4905.31, Revised Code, as
modified by [A.m. Sub. Senate Bil1221]. This section
provides that a mercantile customer may apply to the
Coincnission to establish a reasonable arrangement
with an electric utility. Although. such arrangemenf

requires Commission approval, there is na requirement thaf

the electric utility must consent to the arrangemenf before

the Commission approaes it.

In the Matter of the Adoption of Rules far Reasonable

Arrangements, Case No. 0$-777-EI.-ORD, . Entry on
Rehearing (February 11, 2009) at 21 [emphasis added]_

OCC and OEG also contend that the Commission may order
AEP-Ohio and Ormet to enter into a reasonable arrangernennt
without mutuat agreement by the electric utility. OEG and
OC.C claim that AEP-Ohio s assumption that "establislung" a
reasonable arrangement and "enter3ng into a reasonable
arrangement" mean the same thing violates the rule of. statutory
interpretation that the entire statute is intended to be effective.

See Section 1.47(B), Revised Code. Instead, OCC and OF.G
argue that "establishing" a reasonable arrangwient and
"entering into a reasonable arrangement" are listed separately
under Section 490531, Revised Code, and constitute two
separate acts. T'hus, OCC and OEG posit that °establishing a
reasonable arrangement" can be completed through a filed
design or plan ruithout muturrl agreement while "entering into a
reasonable arrangement" specificaIly means to reach an
agreement and cannot be completed without rnutuat consent.
Moreover, OCC and OEG argue that AEp-Ohio's interpretation
of "establishing a reasonable arrangeme.nt" within the context
c>f Section 4905,31, Revised Code, is faulty. OCC and OEG claim
that, in assuming that the arrangeme.nt becomes immediately
enforceable upon approval, AEI'-Ohfo neglects to recognfze the
last paragraph of the statute, which states that "[e]very such ...
reasonable arrangement shall be under the supervision and
regulation of the commission, and is subject to change,
alteration, or modification by the commission," OCC and OEG
contend that ttiis provision means that the "establishment of a

-15-
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reasonable arrangement" is not final until the Commission finds
that the arrangement is reasonable and in the public interest.

FinaIty, C7CC and OEG allege that A.SP-Ohio s interpretation. of
Section 4905.31, Revised Code, fails to recognize that a major
reason that the General Assembly amended Section 4905.31,
Revised Code, was to encourage economic development
contracts. OCC and OEG claim that the General Assembly
wanted to ensure that mercantile customers have the
opportunity to propose reasonable arrangements to the
Commission even if the electric utility was unwilling to "enter
into an agreement" with the mercantile customer. OCC and
OEG argue that, irrespective of whether an arrangement is filed
by the utility or a mercantile customer, an arr'angement should
be approved onl.y if it is "reasonable," which OCC and OEG
define as an arrangement which does not impose economic
burdens on the customers paying any subsidies.

IEU-Ohio argues that AII'-Ohia seeks an absolute veto over
authority delegated to the Commission by 5ection 4905.31,
Revised Code, to enable a reasonable arrangement that is filed
by a mercantile customer or group af such cusbamers. IEU-Ohia
claims that Am. Sub. Senate Bill 221 did not modify the
requirement that the Commission review and approve any
reasonable arrangement before it becomes lawful and effective;
however, Am. Sub. Senate Bill 221 did explicitly expand the
persons eligible to submit a reasonable arrangemer ►t far the

Commission's consideration and approval. Moreover, IEUJ
Ohio notes that, despite expanding the scope of persons eligible
to submit a proposed reasonable arrangement to the
Commission, the General Assembly did not modify the
requirement that, upon Comniission approval of a reasonable
arrangement, the electric utilit•y is required to conform its
schedule of rates, tolls, and cliarges to the arrangement. IBU-
Ohio also notes that there is no new language requiring the
agr?ement of the electric utility with the Commission-approved
reasonable arrangement even though, in Am. Sub. Senate Bill
221, the General Assembly did provide such a provision where
the Commission modifies a proposed ESP.

According to IELI-Ohio, the clear and plain language in Section
4905.31, Revised Code, states that: (1) an electric utility, a
mercantile customer, or group of mercantile customers may
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submit a proposed reasonable arrangement to the Commission
for the Commission's consideration and approvat; (2) the
proposed reasonable arrangement may become lawfui and
effective only upon Commission approval,. and (3) the electric
utility must then conform its rates to the Commission-approve@
reasonable arrangement.

The Commission notes that, although AEP-Ohio argues that a
reasonable arrangement proposed by an electric utility's
mercantile customer cannot be approved by the Commiasion
unless the electric utility agrees to be bound by the proposed
reasonable arrangement, the record in this case demonstrates
that AEP-Ohio did not engage in negotiations with Ormet in
order to reach such an agreement (Tr. I at 13, 15, 17). Thus,
AEP-Ohio appears to believe that it can effectively veto
reasonable arrangements simply by declining to negotiate with
mercantile customers. However, AEP-Ohi.o ignores the
language of xcdon 4905.31, Revfsed Code, as amended by Am.
Sub. Senate Bill 221, which provides that a mercantile customer
may submit an application for a reasonable arrangement to the
Commission. Prior to the enactment of Am. Sub. Senate Bill
221, a reasonable arrangement required the electric utiliVs
agreement because only the electric utility was authorized to file
an application for a reasonable arrangement. In Arn. Sub.
Senate Bill 221, the General Assembly expressly authorized
mercantile customers to file applications with the Commission
for reasonable arrangements.. If the General Assembly had
intended on retaining the requirement that an electric utility
agree to a proposed reasonable arrangement, there would have
been no need for the General Assembly to amend Section
4905.31, Revised Code, to authorize the filing of an application
by a mercantfle customer.

Moreover, AEP-Ohio does not address the plain language of
Section 4905.31, Revised Code, which provides that the
proposed reasonable arrargement is subject to "change,
alteration, or modification" by the Commission but does not
provide for the opportunity for the electric utility to reject such
modifications. If the General Assembly had intended to
provide the electric utility with the opporkunity to re}ect .
modifications by the Commission, the General Assembly would
have expressly provided that opportunity as it did in a similar
situation in Section 4928.143(C)(2)(a), Revised Code. Instead,
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the General Assembly enacted a statutory framework under
which an electric utility or mercantile customer (or a group of
mercantile customers) may file an application with the
Commission for a proposed reasonable arrangement. The
Commission may approve or change, alter, or modify the
proposed reasonable arrangement. After the Commission has
approved, or modified and approved, a reasonable
arrangement, the electric utility must conform its rates to the
reasonable arrangement. There is no provision in this statutory
framework for an electric utility to reject the modifications
ordered by the Commission. Accordingly, the Commission
finds that rehearing on this assignment of error should be
denied.

(15) In support of their two assignments of error, OCC and OEG
contend that the Opinion and Order failed to address the
mechanics of how FOL12 credits would be, applied to AER
Ohio`s economic development rider. Specifically, OCC and
OEG request that the Commission clarify the Opinion and
Order to preclude AEP-Ohio and Ormet from negotiating a
discount to the POLR charge as part of Ormet's discounted rate.

AEp..Ohio argues that OCC and OEG erroneously assume that
the percentage discount to which Ormet might be entitled
applies to all rate components except the POLR rider. AEI'-
Ohio, on the other hand, contends that aIl components of the
tariff, including all riders, should be discounted by the
percentage amount of the discount.

The Commission finds that rehearing should be granted in
order to clarify the manner in which POLR charges paid by
Ormet should be credited to the econondc development rider.
AEp-Ohio argues that the amount of the credit should be
discounted by the same percentage of the maximum rate
discount provided to Ormet. This interpretation is not
consistent with the Opinion and Order in this case. The rate
discount provided to Ormet has no impact whatsoever on the
amount of the credit to be applied to the economic development
rider. Instead, AEP-Ohio should credit the full amount of the
POLR component of the tariff rate which would otherwise
apply, on a per NiWh basis.

Il is, therefore,

-18-
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ORDERED, That the application for rehearing filed by IEU-Ohio be denied and that

the applications for rehearing filed by OCC and OEG and AEP-Ohio be granted, in part,

and derded, in part. It is, further,

ORDERED, That a copy of this Entry on Rehearing be served upon aIl parties of

record.

THE PLJSLIC,"LITIES COMMIS$ION OF OHIO

Alan R. Schriber, Chairman

Paul A. Centol

yA la- J&444̂ -
Valerie A. Lermme

GAP:ct

Entered in the jourtu3l

SEP ] 5 2009

Rene@ J. Jenkins
Secretary

zeryl L. Roberto
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FILE
BEFORE THE A -

PUBLIC U'I'IC.ITIES COMMISSION OF OIIIO '}^ _

In the Matter of the Application of
Ormet Primary Aluminum Corporation for
Approval of a Unique Arrangement with ) Case No. 09-119-EL-AEC

Ohio Power Company and Columbus )
Southern Power Company )

MOTION OF COLUMBUS SOUTHERN POWER COMPANY
AND OHIO POWER COMPANY

TO INTERVENE

On February 17, 2009 Orrnet Primary Aluminum Corporation (Ormet) filed an

application for approval of a proposed Power Agreement between Ormet and Columbus

Southern Power Company (CSP) and Ohio Power Company (OPCO), collectively, AEP-

Ohio.

AEP-Ohio respectfuIly requests that it be pertni.tted to intervene in this

proceeding. Section 4901-1-11 (A) (2), Ohio Admin. Code, provides:

(A) Upon timely motion, any person shall be permitted to intervene in
a proceeding upon a showing that:

(2) The person has a real and substantial interest in the proceeding, and
the person is so siiuated that the disposition of the proceeding may, as a
practical matter, impair or impede his or her ability to protect that interest,
unless the person's interest is adequately represented by existing parties.

Further, §4901-1-11 (B), Ohio Admin. Code provides:

(B) In deciding whether to pertnit intervention underparagraph (A) (2

of this rule, the conunission, the legal director, the deputy legal director, or

an attorney examiner shall consider:

(1) The nature and extent of the prospective intervenor's interest.

This is to certify that the images appearing are an

accurate ar..u ...,:r? =:te rUWoduction ;Df a:ase fil.r

G^O^llll^'3C l'.tl ].)2 e-rlSi Y'ey1[^.aL eQ:iT;?C^s OL

TaChpician___.._..^Dute Proceasad^^_- -
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(2) The legal position advanced by the prospective intervenor and its

probable relation to the merits of the case.

(3) Whether the intervention by the prospective intervenor will unduly
prolong or delay the proceedings.

(4) Whether the prospective intervenor will significantly contribute to
fall development aud equitable resolution of the factual issues.

(5) The extent to which the person's interest is represented by existing

parties.i

Regarding these criteria, AEP-Ohio's interest is as the expected potential other

party to the contract. As set forth below, AEP-Ohio believes that the proposed contract is

lawful and reasonable and based on Ormet's representations should be approved by the

Comnvssion. AEP-Ohio's intervention will not prolong or delay this proc:eeding.

Further, as the expected other party to this proposed contract AEP-Oluo will be in a

unique position to contribute to the full development and equitable resolution of factual

issues that might arise in the proceeding.

AEP-Ohio's support is conditioned upon satisfactory outcomes in Case 1tiTos. 08-

917-EL-SSO and 08-918-EL-SSO. On that basis, AEP-Ohio believes that ihe

Commission should approve the proposed Power Agreement without change, including

cost recovery of tariff delta revenues based on the specific economic development/job

retention nature af this proposed Power Agreement. AEP-Ohio also requests that the

Commission grant accounting autliority to create a regulatory asset in the aniount of the

tariff delta.

'Factors (B) (1) -(4) are eonsistent with §4903221 (B), Ohio ltev. Code.

Doc A381091.vi Date: 1/232tN19 8:56AM

2

000097



Res tfully submitted,

Marvin I, es ', Counsel of Record
Steven T, Nourse
American Electric Power Service Corporation
1 Riverside Plaza, 20 Floor
Columbus, Ohio 43215
Telephone: (614) 716-1606
Fax: (614) 716-2950
Email: miresniLk@agp.com

stnourset,aep.com

Doc#38T041.vi Date: 1123t2008 8:58AM

Counsel for Columbus Southern Power
Company and the Ohio Power Company
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CER'ITFiCATE OF SERVICE

I hereby certify that a copy of the foregoing Columbus Southern Power Company's and

Ohio Power Company's Motion to Intervene was served by U.S. Mail upon counsel identified

below this 23 " day of February, 2009.

Steven T. Nourse

Clinton A. Vnce
William D. Booth
Emma F. Hand
Sonnenschein Nath & Rosenthal LLP
1301 K Street, N.W.
Suite 600, East Tower
Washington, D-C. 20005-3364

Duane Luckey
Office of the Ohio Attorney General
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, Ohio 43215

Doc#981p91.v1 Date: 1/23/2009 8:56t1M
4
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BEFORE

THE PUBLIC UTILTTIFS COMMISSION OF OHIO

In the Matter of the Application for )
Establishment of a Reasonable Arrangement )
Between Eramet Marietta, Inc. and ) Case No. 04-516-EL-AEC

Columbus Southern Power Company. )

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its

opinfon and order in this matter.

APPEARANCES:

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and
Thomas L. Froeh{e, 21 East State Stmet, Columbus, Ohio 43215, on behalf of Eramet
Marietta, Inc.

Richard Cordray, Ohio Attorney General, by Duane W. Luckey, Section Chief, and
Wemer Margard and Thomas McNamee, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities Commission of
Ohio.

Marvin I. Resnik and Steven T. Nourse, American Electric Power Service
Corporation, 1 Riverside Plaza, 29th Ftoor, Columbus, Ohio 43215, on behalf of Columbus

Southern Power Company.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Consumers Counsel, the Office of the Ohio Consume.rs
Coumsel, 10 West Broad Street, Columbus, Ohio 43215, on behalf of the residential
consumers of Columbus Southern Power Company and Ohio Power Company.

Boehrn, Kurtz & Lowry, by David F. Boehm, 36 East Seventh Street, Suite 1510,
Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

OPINION:

1. History of the Proceedin^

On June 19, 2009, Eramet Marietta, Inc. (Eramet) filed an application pursuant to
Section 4905.31, Revised Code, to establish a reasonable arrangement with Columbus
Southern Power Company (CSP) for electric service to its manganese alloy-producing
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facility in Marietta, Ohio. In its application, Eramet requests that the Commission establish
a reasonable arrangeme.nt for electric service with Columbus Southera Power Company
(CSP) that wi22 allow Eramet to secure a reliable supply of electricity with a reasonable,
predictable price over a term that wiIl allow the investment of approximately $40 ntillion in

capital investments to upgrade the Marietta facility.

CSP, Ohio Energy Group (OEG), and the Office of the Ohio Consumers' Cotin.set
(OCC) each timely filed comments regarding Eramet's application.

Motions to intervene were also filed by CSP, C1EG, and OCC. Those motions were
granted by the attorney examiner by entry issued July 16, 2009.

Based upon the comments, the attorney examiner set this matter for hearing, which
commenced on August 4, 2009, and concluded on August 14, 2009. At the hearing, Eramet
presented three witnesses, OCC presented one witnesses, CSP presented one witness, and
Commission staff (Staff) presented one witness. During the course of the hearing, on
August 5, 2009, Eramet and Staff filed a Joint Stipulation and Recommendation (Joint Ex. 1,
or Stipulation), which addresses several of the issues and concerns related to Eramet's
Application. Briefs were filed on August 24, 2009, by Eramet, CSP, Staff, and jointly, by
OEG and OCC. Reply briefs were f•iled on September 8, 2009.

R. Discussion and Conclusions

In support of the reasonable arrangement, as set forth in the Stipulation, Eramet
argues that the reasonable arrangement is an important part of the plan it must present to
Eramet S.A., its parent company, to secure intemal approvals necessary to implement its
investment plan. Eramet's investment plan contemplates investing approximately $40
miIlion in capital in.vestments to upgrade its Marietta facility. {Joint Ex. 1 at 1). Eramet
argues that it will not secure the required approvals from Eramet S.A. absent a reasonable
arrangement that is responsive to its electricity costs and predictability needs. (Eramet Brief
at 2-3). In response to these concerns, the Stipulation proposes a rate $.04224 per kilowatt
hour from the effective date of the reasonable arrangement until December 31, 2011. From
January 1, 2012, through December 31, 2018, the Stipulation proposes that Eramet`s rate wili
be calculated as a percentage discount off the applicable tariff rate, with the percentage
discount descending each year, until it reaches zero January 1, 2019.

Eramet contends that successful capita9 investment is required tc enable Erarr.et's
ongoing operation in southeastern Ohio and allow for operation and environmental
performance improvements at its facilities. Eramet also contends that the reasonable
arrangement, as set forth in the Stipulation, will place it in a position to focus its energies on
planniiig for long-term investments at the Marietta facility that will facilitate its
competitiveness in the global economy, in furtherance of Ohio's policy in Section 4928A2,
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Revised Code. (Id. at 2). With these long-term investments, Eraniet's total capital
investment in its Marietta facility will approach $100 million

OCC and OEG contend that the reasonable arrangement, as set forth in the
Stipulation, fails to benefit ratepayers and the public interest because it does not set a hard
ceiling on the subsidy residential consumers could be asked to pay, does not address how
the discounts made available to Eramet will be funded, and permits Eramet to receive
discounted electricity rates before it has obtained corporate approval of its capital

investments.

CSP argues that the Stipulation, should not be approved by the Commission, as CSP
has not agreed to it. CSP also contends that the Stipulation does not, and should not,
provide for an exclusive supplier relationship betweeti itself and Eramet, and if the
reasonable arrangement is approved, C'SP is legally entitled to full recovery'of revenue
foregone as a result of the reasonable arrangement, without any offset.

The Commission finds that Eramet's application for a reasonable arrangement, as set
forth in the Stipulation, should be approved, subject to the modifications set forth below.

Terms of the Reasonable Arrangement

As set forth in the Stipulation, the term of the reasonable arrangement will be ten
years. Eramet retains the ability to seek to reopen and modify the rates and conditions of
the reasonable arrangement in conjunction with its effort to secure corporate approvals
required to make a total capital investment of approximately $100 million in its Marietta

facility.

CSP will supply and deliver to Eramet electric service of the same quality as that
which CSP is obligated to provide Eramet under CSP's tariff. CSP must provide Eramet
with electricity according to its full requirements. ErameE, in turn, must consume and
purcliase el.ectricity from CSP to the same extent as it would otherwise if Eramet was served

by CSP at tariff rates.

The price for electricity supplied and delivered to Eramet under the terms of the
reasonable arrangement includes all generation, transmission, and distribution charges,
plus any surcharges, riders, or other adders, as applied to a base level of usage. During the
term of the arrangement, the base usage is not to exceed 38,000,000 kWh per month, at a
rnaximum demand level of 65 MVa, unless CSP is informed in writing that one of the
foIIowing events is going to occur: the North Side facility will be resuming operations;
Fsamet will be resuming operations of its existing three furnaces; or operations of both the
North Side facility and its three existing furnaces wiII, be resumed. In those three situations,
the base usage quantity will be set at 46,000,000 kWh per month with a maximum demand
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level of 78 MVa; 48,000,000 kWh per month with a maximum demazid level of 81 MVa; or
56,000,000 kWh per month with a maximum demand level of 95 MVa, respectively.

The base usage, all-in price for service rendered by CSP from the effective date of the
agreement through December 31, 2011, will be $.04224 per kWh, exclusive of any charges
for Ohio's kWh tax, provided that CSP's minimum monthly bill during the period is equal
to 60 percent of Frarnet^s highest monthly kVA usage in the six-month period preceding
each monthly bill. For service rendered by CSP in excess of such base usage for the term
through December 31, 2011, the price is to be determined in aacordance with the tariff rate
otherwise applicable, using Eramet's actual demand and energy consumption figures.

For service rendered from January 1, 2012, through December 31, 2012, the price
applied to CSP's service to Eramet will be computed pursuant to the otherwise applicable
tariff schedule, using Eramet's actual monthly demand and usage, with such adjustments to
the tariff rate as are required to result in a monthly bill that is 20 percent less than the
inonthly bill would be pursuant to the tariff.

For service rendered from January 1, 2013, through December 31, 2018, the price
applied to CSP's service to Eramet shall be computed pursuant to the otherwise applicable
tariff schedule, using Eramet's actual monthly demand and usage, with adjustments to the
tariff rate to result in a monthly bill that is: 18 percent less in 2013;16 percent less in 2014;
14 percent less in 2015;12 percent less in 2016; 8 percent less in 2017; 4 percent less in 2018;

and 0 percent less in 2019.

As set forth in the Stiputation,, during the iriitial pricing period ending December 31,

2011, Eramet must make a capital investment of at least $20 million in its current Ohio

manufacturing operations. Thereafter, and before December 31, 2014, Eramet must make an
additional capital investment of $20 million in its current Ohio manufacturing operations,
for a total investment over the combined periods of at least $40,000,000. Erarnet must also
maintain a minimum average annual employment of 200 people during the term of the
reasonable arrangement. The Stipulation requires Eramet to provide the Commission with
annual documentation of its compliance with these commitments. The Commission also
retains the ability, for good cause shown, to amend, modify, or terminate the reasonable
arrangement or its schedule if Eramet's performarue relative to the commitments it has

made is not substantlallp aligned with such commitments.

In addition, Eramet commits, under the Stipulation, to work in good faith with CS!
to determine how and to what extent Eramet's customer-sited capabilities might be
committed to CSP for integration into its portfolio for purposes of complying with Ohio's
portfolio requirements. _
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With respect to the above terms, the intervenors in this proceeding have raised a
number of arguments specifically related to the following issues: (1) delta revenue recovery
and POLR charges; (2) customer-sited capabilities and demand response programs; and (3)
the approvability of the proposed reasonable arrangement. We will discuss each of these

arguments in turn.

(1) Delta Revenue Recovery and POI.R Chartes

OCC and OEG argue that the reasonable arrangement fails to benefit ratepayers and

the public interest because it fails to set a hard cap or ceiling on the subsidy customers could
be required to pay. OCC and OEG contend that two provisions in the Stipulation, when

taken together, negate any purported ceiling on delta revenues that customers could be
required to pay CSP to fund the discount to Eramet. OCC and OEG assert that these
provisions allow Eramet to increase base usage without first seeking appraval to do so, and
further allow Eramet to seek to reopen and modify the rates and conditions of the
arrangement, so long as the reopening is related to its efforts to secure the corporate
approvals required to make a potential total investment of $140 million in the facility.

OCC and OEG contend that Eramet's ability under the Stipulation to set new base
usage levels at any point during the term of the agreement may lead to increased delta
revenues, which CSP eustomers could be required to fund. Under calculations performed
by OCC witness Ibrahim, customers could ultimately fund delta revenues as great as $57.7
million. (C7CC Ex. 9B at 9). OCC and OEG argue that this result is unreasonable, as Eramet
has fu7nly committed to finance capital expenditures of only $40 enillion. In light of
Eramet's commitments, OCC and OEG recommend that a hard dollar cap on delta revenue
should be set at the lesser of $40 miflion or 100% of the actual capital improvements agreed

to in the Stipulation.

Additionally, OCC and OEG argue that the provisions of the Stipulation that allow
Era-met to seek to reopen and modify the rates and conditions of the agreement will increase
delta revenues. OCC and OEG point to Staff witness Portney's testimony, in which he
indicated that it is likety that delta revenues will rise under any of the scenarios resulting
from the potential reopenfng of the arrangement, (Tr. III at 489-492).

CSP argues that the provisions of the Stipulation allowing Eramet to seek to reopen
and modify the rates and conditions of the agreement indicate that the arrangement is not
an "exclusive supplier" arrangement. CSP witness Baker testified, however, that even if it
was an exclusive supplier arrangement, exclusive supplier provisions are "contrary to the
basic premise of SB 3 and SB 221," in that they hinder the development of competitive
electiic generation markets for retail customers in Ohio. (CSP Ex. Y at 4-5). CSP contends
that the reasonable arrangement at issue should be iunplemented in a manner that best
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preserves customer clhoice, instead of one that creates an exclusive supplier relationship

between Fxarnet and CSP.

In the same vein, CSP contends that it is legally entitled to full recovery of any
revenue forgone due to the reasonable arrangement, without any offset. CSP argues that its
delta revenue recovery should 4nclude recovery of provider of last resort (POLR) charges.
CSP contends that there should be no POLR revenue offset to its fuIl delta revenue
recovery, despite the Commission's decision in In the Matter of the Application of prmet

Primanf Aluminum Cnrporation fo' r ApprovaI of a Unique Arrangement with Ohio Power Company

and Culumbtu Southern Power Company, Case No. 09-119-EL-AEC (July 15, 2009).

CSP argues that because no exclusive supplier relationship exists between itself and
Eranmet, there is a risk that, during the term of the reasonable arrangement, Eramet will
switch to a Competitive Retail Electric Service (CRES) provider if market prices are lower
than the contract prices under the reasonable arrangement. CSP notes that both the
Comrnission and Eramet are permitted to reopen the agreernent during the term of the
contract and order or request inodifications, further increasing the risk that Eramet wilI
switch to a CRESS provider during the term of the arrangement Thus, CSP contends that it
incurs a POLR risk, and that it should not have to credit any POLR charges paid by Eramet
to the delta revenue recovered from other customers.

CSP further argues that the terms of the Stipulation allowing both the Commission
and Eramet to reopen the agreement during the term of the contract and order or request
modifications, combined with the Stipulation's provisiori regarding the level of firm/full
requirements service has the effect of Eramet receiving SSO service based on a different
pricing method. Given that the reasonable arrangement in essence places Eramet on a
discounted SSO tariff rate, CSP argues that offsetting any recovery of delta revenue by the
POLR revenue would squarely conflict with the Corninission s decision in CSP's ESP case,
which rejected the proposal of customers to avoid POLR charges by promising not to shop.
Accordingly, CSP posits that Eramet should not be able to avoid POLR charges under the
proposed arrangement by merety promis" it will not shop for the term of the
arrangement, and that CSP should not be required to offset its delta revenue recovery by
any POLR revenue it recovers from Eramet.

Conversely, OCC and OEG assert that, under the terms of the Stipulation, CSP is the
exclusive electric supplier to Eramet. (OCC/OEG Brief at 18). Both C7CC and OEG dispute
CSP's assertion that the ability of both Erauiiet and the Co r,°un:ssion to modify tha
arrangement at any time provides an opportanity for Eramet to shop for a different
supplier. (OCC/OEG Brief at 13). OCC and OEG state that there is no risk to CSP that
Eramet wil.l shop for competitive generation and then return to CSP's POLR service while
the contract is in effect. (Id.). As a result, OCC witness Ibrahim recommended that the
Coinmission exclude any POLR charges from the amount of delta revenues authorized to be
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recovered by CSP. (OCC Hx. 9 at 32-35). OCC and OEG contend that the mechanism of
crediting CSP's customers for Eramet's POLR payment is consistent with the Commission`s

determination in Ormet, and note that Staff recommends that Ormet be used as a source of
"guidelines for which future applications for reasonable arrangements are reviewed."

(OCC/OEG Brief at 18; Staff Ex.1 at 2).

The Stipulation does not speak to delta revenue recovery or any offsets.
Additionally, neither Psramet nor Staff have advanced any specific argument regarding the
POLR adjustment question. In fact, Staff indicated in its brief that it has no position on the
matter, (Staff Brief at 6).

Based upon the evidence in the record, the Commission finds that that Eramet
knowingly decided that it would not shop for electric service in exchange for securing a
long-term power contract with CSP. Eramet witness Bjorklund testified that with the ten-
year discounted power contract with CSP, Eramet will not need to shop. (Tr. I at 104). The
Stipulation further memorializes Eramet's decision not to shop in order to secure the power
discounts necessary for corporate approval of capital expenditures in the Marietta facility by
detailing that access to and successful deployment of capital by Eramet SA at the Marietta
facility are predicated, in part, on Erarnet's ability to secure a reliable supply of electricity
pursuant to terms and conditions that wiIl provide it with a reasonable and predictable
price over a permissible term. Qoint Ex; l at 1).

The period during which Eramet cannot shop, as contemplated by the Stipulation, is
the duration of the reasonable arrangement. However, as noted in the September 15, 20{}9

Ormet Entry on Rehearing, it is nat necessary to reach the question of whether Eramet can
shop "beyond the duration of the current ESP because no determination has been anade
whether future standard services offers will include a comparable POLR charge." (Entry on
Rehearing at 8 (September 15, 2009)). Under the reasonable arrangement, CSP will supply
power to Eramet for the period beginnin.g with the effective date of the agreement, and
lasting through December 31, 2018. For the period lasting through the duration of the
current ESP, however, we find that C.SP will not be subject to POLR risk (i.e., the risk that
Eramet may shop and subsequently seek to return to CSP's standard service offer) and,
therefore, CSP should not be compensated for bearing this risk. Although CSP argues that
there is a risk of Eramet shopping and then return.ing to C.SP`s standard service offer
because the reasonabie arrangement remains under the Commission's continuing
jurisdiction and because Eramet retains the ability to modify the arrangement, any
modification to the reasonable arrangement not explicitly set forth in the Gupulatio.n would
take place only after notice and an opportunity to be heard for any party affected by such
modification, which would also require our approval.

CSP further argues that the Conunission lacks authority to preclude CSP from
recovering all revenue foregone as a result of the reasonable arrangement and that the
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failure to permit CSP to recover all revenue foregone conflicts with CSP's approved ESP.
CSP contends that the plain language of Secdon 4905.31, Revised Code, provides the
Commission with no statutory authority to offset the recovery of the revenue foregone by
any expense the Commission believes will not be incm.-n:d by the electric utility due to the

reasonable arrangement

Despite CSP's arguments, the plain language of Section 4905.31, Revised Code, does
not require the Commission to approve the full recovery of all delta revenue resulting from
a reasonable arrangement. Section 4905.31, Revised Code, states that a reasonable
arrangement "may inctude a device to recover costs iitcurred in conjunetion with any
economic development and job retention program ... induding recovery of reveriue
foregone." Much as we determined in ()rrnet, we find that the use of "may" in this section
indicates that approval of the recovery of delta revenues is discretionary, trot mandatory.
(t?rrnet, Entry on Rehearing at 10-11). If the General Assembly had intended to require the
recovery of delta revenues, it would have used "shalP' or "must" rather than "may."
Moreover, Section 4905.31, Revised Code, states that "[ejvery ... reasonable arrangement
shall be under the supervision and regulation of the commission, and is subject to change,
alteration, or modification by the commission." This provision imbues the Commission
with broad authority to change, alter, or modify proposed reasonable arrangements and
includes no prohibition on exercising that authority with respect to the recovery of delta
revenues. Thus, the Comm9cs;on finds that, according to the plain Ianguagd of the statute,
as weIl as our prior decisions, the recovery of delta revenues is a matter for the
Commission's discretion.

CSP also contends that the non-payment of POLR charges is contrary ta the
Cummission`s order approving CSP's ESP, CSP alleges that the Commission determined in
the ESP proceeding that all customers would pay the POLR charge for the entre time they
are served under CSP's 9S0 and that customers would avoid POLR charges during the
period they are actually served by a CRES provider if they agreed to return at a rnarket
price. Further, CSP contends that the Commission cannot distinguish its decision in the ESP
proceeding from this case because the same POLR risk that formed the basis for the POLR
charge adopted in the ESP proceeding is present w9th Eramet.

OCC and OEG argue that Section 4905.31, Revised Code, does not preclude the
Conunission from requiring that the POLR charge for Erarnet be credited to the economic
development rider to offset the recovery of delta revenues created by reasonable
arrangements. CCC and OEG ciais;.-i that the POLR provisions of CSP's ESP do not apply to
Eramet, as Esamet is not receiving service under CSP's SSO.

Section 4905.31, Revised Code, aIlows for the recovery of "costs incurred," We have
determined that there is no risk that Eramet will shop for a competitive supplier during
C'SP's current approved ESP. If there is no risk of Eramet shopping and returning to
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standard offer service during CSP's ESP, CSP will incur no costs for providing POLR service
that can be recovered under Section 4905.31, Revised Code. Accordingly, the Commission
finds that CSP should credit any POLR charges paid by Eramet to its economic
development rider in order to reduce the amount of delta revenues recovered from other

ratepayers.

Further, as we noted in Ormet, the Coinmission finds that CSP's reliance upon our
orders approving its ESP to be misplaced. Under the reasonable arrangement, Eramet will
not be receiving service under C5P's SSO, but rather, Eramet will be receiving service under
a reasonable arrangement. Although CSF posits that this is a distinction without a
difference, the Commission has opined that the service under a reasonable arrangement is
authorized by Section 4905.31, Revised Code, whereas service under the SSO is authorized
by Section 4928.141, Revised Code. Thus by its very.nature, service under a unique
arrangement provides for service under different prices, berms, and conditions than service

under the SSO. (Orrnef, Entry on Rehearing at 11). For the reasons discussed above, we fuid
that providing service to Eramet does not present the same POLR risk as providing service
to customers on the SSO. Accordingly, CSP must credit any POLR charges paid by Eramet

to its econoniic development rider.

(2) Customer Sited Capabilities and Demand Response Proerams

In both its application and the Stipulation, Eramet refers to its comrnitment to work
with CSP to determine how and to what extent Esamet's customer-sited capabilities might
be committed to C5P for assistance in meeting its statutory energy efficiency requirements.
Eramet witness Flygar testified that Eramet is contemplating several customer-sited cnergy
efficiency projects that it is willing to consider conunitting to CSP to help CSP to meet its
portfolio requirements, including projects involving recycling of silicomanganese fines
during the casting process; installin.g high-efFiciency lighting; installing plant substation
capacitor upgrades that will improve power factor; and converting the administration
building from steam to high efficiency heating. (Eramet Ex. 3A at 12). CSF contends that no
weight should be assigned by the Commission to the possible future commitments by
Eramet of its to-be-built customer-sited capabilities.

In the Stipulation, Eramet and Staff note that Eramet has already registered and is
eomtnitbed to participate in PJM's Reliability Pricing Model - Interruptible Load for
Reliability (ILR) Program for PJM's 2009-2010 planning year. As such, Staff and Eramet
recouunend that the Commission authorize Eramet to contiriue its pa.-°tficipation i;"^ PJIvd
demand response programs, without penalty, for the 2009-2010 planning year. CSP argues
that a customer already receiving a discount from CSP, as Eramet will be if the reasonable
arrangement is approved, should make its demand response capabilities available for
commitment to CSF in order to help reduce the peak demand reduction compliance costs
borne by all cus-tomers. As an extension of this argument, CSP argues that Eramet should
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commit its demand response capabilities to CSP in exchange for receiving its service
discount subsidy from other customers. (CSP Ex.1 at 11-12; CS? Post heairing Brief at 29).

The Commission urges Eramet to comrnit, to the fullest extent possible, its customer
sited-capabilities to CSP for integration into CSP's portfolio. Accordingly, Eramet and CSP
shall work in good faith to determine how and to what extent Eramet's customer-sited
capabilities, as referenced by Eramet witness Flygar, can be committed to CSP. With regard
to Eramet's participation in P)M's ILR Program, Eramet is authorized to continue its
participation in PJM demand response programs for the 2009-2010 planning year.
Thereafter, however, Eramet must make its demand response capabilities avaiIable to CSP
in order to reduce peak demand reduction compliance costs.

(3) t^912rovabiiity of the Reasonable Arran^ement

Pursuant to Rule 4901:1-38-05(13)(1), O.A.C., a mercantile customer that files for
Commission approval of a unique arrangement bears the burden of proof that the proposed
arrangement is reasonable and does not violate Sections 4905.33 and 4905.35, Revised Code.
Further, Rule 4901:1-38-05(C), O.A.C., requires a showing that a unique arrangement
furthers the policy of the state of Ohio set forth in Section 4928.02, Revised Code.

The Commission appZies a three-part test when evaluating the reasonableness of
settlements: whether the settlement is a product of serious bargaining among capable,
knowledgeable partfes; whether the settlement, as a package, benefits ratepayers and the
public, interest; and whether the settlement package violates any important regulatory
principles or practices. See Consumers' Counsel a. Public Lltilities Commission (1992), 64 Ohio

St.3d 123,126.

Eramet argues that it is one of the largest industrial employers in Washington
County, with an impact on the state and local economy through active employees, retiree
benefits, vendor payments, and state and local taxes of at least $120 million in 2008.
(Eramet Ex. 7 at 3-4). Based upon a number of letters filed in the docket in this case, it
appears that strong local support exists for Eramet's proposed reasonable arrangement.
Additionally, no party contested testimony introduced at the hearing that it is in the public
interest and good for the state of Ohio for Eramet to continue and even increase operations

at its Marietta plant. (Tr. IV at 554-555).

As noted above, OCC recommended that the Caawiiission hmpose a specific dollar
cap on the delta revenues of the lesser of $40 rnillion or 100 percent of the actual capital
improvements to which Eramet committed in the Stipulation, Staff witness Fortney
testified, however, that the structure of the Stipulation, which bases ErameYs discount for
electric service on a descending percentage off the applicable tariff rate, year by year,
effectively imposes a ceiling or cap on delta revenues. However, he conceded that the
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Stipulation does not include an absolute dollar ceiling on the amount of delta revenues that
are created by the reasonable arrangement. (Tr. III at 428).

i7CC also recommended that the Coinmission require written notice that Eramet has
received all of the necessary corporate approvals from Framet SA to proceed with the
proposed capital expenditures before the Commission applies the discounted rates sought
in the reasonable arrangement. Eramet witness Bjorklund testified that Eramet's ability to
secure the parental approvals required to obtain capital to implement its investment plan
depends on Eramet's abitity to get predictable electricity prices at a reasonable level over a
period of time that is judged to be sufficient to rationalize the capital investment. (Eramet
Ex. 2A at 2). As such, Eramet stated that it will not obtain the parental approvals necessary
to make a substantial capital investment in its Marietta facility without a long-term power

arrangement.

CSP argues that a reasonable arrangement proposed by an electric utility's mercantile
customer, such as Eramet, cannot be approved under Section 4905.31, Revised Code, unless
the electric utility agrees to be bound by the arrangement. CSP, therefore, contends that
because it has not given its approval to Eramet's proposed reasonable arrangement, the
Commission cannot approve it. However, as noted in Ormet, in Am. Sub. Senate Bill 221,
the General Assembly expressly authorized mercantile customers to file applications with
the Commission for reasonable arrangements. If the General. Assembly had intended on
retauting the requirement that an electric utility agree to a proposed reasonable
arrangement, there would have been no need for the General Assembly to amend Section
4905.31, Revised Code, to authorize the filing of an application by a meirantile customer.
((Trmet, Entry on Rehearing at 17).

Erarnet witness Fiygar testified that the proposed reasonable arrangement would
facilitate the policy of the state by ensuring the availability of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail electric service, and ensuring the
availability of retail electric service that provides Eramet with the supplier,.price, terms,
conditions, and quality options it believes will meet its needs. (Eramet Ex. 3A at 10).
Additionally, Eramet witness Flygar testified that because Eramet is the sole domestic
producer of medium and low carbon ferromanganese, ensuring that Eramet can continue to
produce those products facilitates the state's effectiveness in the global economy. (Id. at 6).

Staff testified that al1 of the parties involved in this proceeding engaged in settlement
discussions, and that the parties further agreed to the process by which the Stipulation was
submitted for the Commission's consideration. (Staff Ex. 2 at 3-4; Tr. IV at 6-7). The parties
to the settlement, or their representatives, regularly participate in rate proceedings before
the Commission and are knowledgeable in regulatory matters, the rate structure of CSP,

and the operations of Sramet. (Staff Ex. 2 at 3).
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Additionally, as discussed above, Eramet's commitments, outlined by the application
and modified by the Stipulation, benefit ratepayers and are in the public interest, Eramet
commits to retain a iniiumuzn of 200 employees and to niaintain operations at its Marietta
facility for the term of the agreement. point Ex. 1 at 8). It has also committed to make
significant capital investments in its Marietta facility. (id.}.

We find that the Stipulation appears to be the product of serious.bargaining among
capable, knowledgeable parties. (Staff Bx. 2 at 3). The record also reflects that the
Stipulation, as a package, advances the public interest, in that it addresses the concerns of
OCC, OEG, and CSP, and provides significant benefits to ratepayers, including ensuring job
retention and, potentially encouraging new employment through potential for growth. The
Stipulation also contributes to the regional economy through significant local and state tax
dollars and employment and other business opportunities resulting from the viable
operation of the facility. (Id. at 5; Joint Ex. 1 at 5; Eramet Ex. 7 at 3-4). Additionally, as
discussed above at length, the Stipulation does not violate any important regulatory
principle or practice. Accordingly, we find that the Stipulation, as modified herein, should

be approved.

(4) Implementation of the Reasonable Arrangement

In order for the arrangement to be implemented in a reasonable timeframe, the
Commission finds that Erarnet and CSP should be required to meet and provide within 14.
days of the effective date of this Opinion and Order a contract incorporating the terms of
the Stipulation. The final contract should be filed in this docket; however, the parties may
seek to protect any proprietary, confidential, or trade secret information, as necessary. Such
contract, and the reasonable arrangement; shall become effective for services rendered on
and after the date the contract is flled with the Commission. As set forth in the Stipulation,
the Commission retains the ability to, at any time and after notice and an opportunity to be
heard, consider and make modifications to Eramet`s reasonable arrangement in the event
that we determine that Eramet has not satisfied its commitments under the reasonable
arrangement, that reasonable progress with regard to the effort to secure. corporate
approvals to make a total capital investment of $100 million has not occurred, or for good .

cause shown.

FINDINGS OF PACT AND CONCLUSIONS OF LAW:

(1) On June 19, 2009, Eramet filed an appiicatiori pursuarLt to Section
4905.31, Revised Code, to establish a reasonable arrangement with
C'SP for electric service to its manganese aAoy-producing facility in

Marietta, Ohio.

(2) Comments regarding ErameYs application were filed by OCC,
OEG, and CSP.
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(3) Based upon the comments submitted, the attorney examiner set this
matter for hearing before the Conunission.

(4) The hearing in this matter commenced on August 4, 7A09, and
concluded on August 14, 20()9.

(5) On August 5, 2009, Eramet and Staff filed a joint stipu[ation and
recommendation in support of the reasonable arrangement.

(6) The joint stipulation and recommendation is reasonable and should
be approved as modified by the Commission.

ORDER:

It is, therefore,

-13-

ORDERED, That the joint stipulation and recommendation filed by Eramet and Staff
be approved as modified by the Commission. It is, further,

ORDERED, That Eramet and CSP file an executed power agreement in this docket
that conforms to the provisions ordered by the Commission within 14 days of the effective
date of this order. It is, further,

ORDERED, That the approved reasonable arrangement be effective for services
rendered following the filing in this docket of an executed power contract It is, further,
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ORDBRED, That a copy of this Opinion and Order be served upon all parties of
record.
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The Commission, considering the above-entitled applications and the record in
these proceedings, hereby issues its opinion and order in this matter.

APPEARANCES:

Marvin I. Resn.ik and Steven T. Nourse, American Electric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris &
Arthur, by Dan.iel R. Conway, 41 South High Street, Columbus, OMo 43215, on behalf of
Columbus Southern Power Company and Ohio Power Company.

Richard Cordray, Attorney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Warner L. Margard, John H. Jones, and Thomas G. Lindgren, Assistant
Attorneys General, 180 East Broad Street, Columbus, Qhio 43215, on behalf of the Staff of
the Public Utilities Commission of Ohio.

Janine L. Migden-0strander, the Office of the Ohio Consumers' Counsel, by
Maureen R. Grady, Terry L. Btter, Jacqueline Lake Roberts, Michael E. Idzkowski and
Richard C. Reese, Assistant Consumers' Counse1,10 West Broad Street, Colutnbtts, Ohio
43215-3485, on behalf of the residential utility consutners of Columbus Scruthern.
Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. ICurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Ertergy Group.

Chester, Wilcox & Saxbe, LLP, byjohn W. Bentine, Mark S. Yurick, and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of 'I'he
Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Usa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of

Industrial Energy Users-Ohio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barth E. Royer, 33 Sou1i Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Ohio Environmental Council and Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settinen and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, Integrys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on behalf of Integrys
Energy.
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike S:ttineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynthia A. Bonner,
Constellation Energy Group, Inc., 550 West Washington Boulevard, Suite 3000, Chicago,
Illinois 60661, on behalf of Constellation NewEnergy, Inc., and Constellation Energy
Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Flder, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of BnerNoc, Ine.
and Consumer Powerline, Inc.

Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn, Christopher L. Miller,
and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf of the Association

of Independent Colleges and Universities of Ohio.

Bricker & Eckler, Thomas J. O"Brien,100 South Third Street, Columbus, Ohio, and

Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on behalf
of Ohio Hospital Association.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin 9chmidt, 33 North High Street, Columbus, Ohio 43215^.+°005,
on behalf of Ohio Manufacturers' Association.

Vorys, Sat+e.r, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy

Services, LLC.

McDermott, Will & Emery, LLP, by Grace C. Wung, 600 Thirteenth Street, N.W.,
Washington, D_C. 20005, on behalf of Wal-Mart Stores East, LP, and Sam's East, Inc., LP,

Macy's, Inc., and BJ's Wholesale Club, Inc,

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
I Ioward, 52 East Gay Street, Coluinbus, Ohio 43216-1008, on behalf of Ohio Association of
School Business Officials, Ohio School Boards Association, and Buckeye Association of
Schoot Administrators.

R2ichaei R. Smaiz and Joseph B. Maskov-yak, Ohio State Legal Services Assoeiatiore,
555 Buttles Avenue, Columbus, Ohio 43215, on behalf of Appalachian Peopie's Action
Coalition.
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OPINION:

1. HiSTORY OF PROCEEDINGS

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application is for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A technical conference was held regarding AEPd?hio's application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on December 10,
2008. The Commission also scheduled five local public hearings throughout the

Companies' service area.

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers'
Counsel (OCC); Kroger Company (Ksoger); Ohio Environmental Council (OEC);
Industrial Eneigy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appalachian People s Action Coalftion (APAC); Ohio Hospital Association (OHA);
Constellation NewEnergy, Inc. and ConsteIlation Energy Commodities Group, Inc.
(Constellation); Domin9on Retail, Inc. (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMA); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers' Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wiind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Oluo Association of School Business Officials, Ohio School Boards Association,
and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary
Aluminurn Corporation (Ormet); Consumer Powerline; Morgan Stantey Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent

Colleges and Universities of Ohio.

At the hearing, AEp-ph.io offered the testimony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
wimesses testified on behalf of Staff. At the local public hearings held in this matter, 124
witnesses testifted. Briefs were filed on December 30, 2008, and reply briefs were filed on
January 14, 2009.
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A. Summaryof the Local Public Hearines

Five local public hearings were held in order to allow CSP`s and OP's customers
tlte opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, L.ima, and Columbus.
AdditionaAy, an afternoon hearing was held in Columbus. At those Itearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evening hearing in Columbus. In addition bo the public testimony, numerous
letters were filed in the docket by customers stating concern about the applications.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ESP applications. Witnesses stated that any increase in rates would negativety impact
low-income customers, the elderly, and those on fixed incomes. Customers cited the
recent downturn in the economy as the primary source of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause undue hardship. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged ABP-Ohio as a good corporate partner in
their respective communities.

$. Procedural Matters

1. Motion to Strike

On January 7, 2009, AEP-Ohio f'iled a motion to strike a section of the brief jointly
filed by OCC and Sierra (collectively, C)CEA). More specifically, AEI'-Ohio filed to strike
the sentence starting on line 2 of page 63 ["In fact,"] through the first two lines of page 64,
including footnotes 244 to 248. AEP-Oltio argues that the above-cited portion of CYCEA's
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.l AEP-Ohio notes that 11'Ir. Effron was not a witness 3n this HSP
proceeding and, therefore, was not available for the Companies, or any other party, to
cross-examine. Accordingly, the Companies argue that consideration of Mr. Effmn's
testimony in ti.is mattez vrould be a denial of the Coanpanies' due process rights, , and
request that the specified portion of OCEA's brief be stricken. On January 14, 2009, OCC
filed a memorandum contra the motion to strike. OCC agreed to withdraw the second
and third sentences on page 63, the quoted testimony of Mr. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AEP-Ohio's

In re Ohio Edison Canipany, The CleveZand Eiecfric Iltunzinating Company, and Toledo Edison Campariy. Csse

No. 07-551-E[r.A1B, et al. (FiratEnergy Disttibution Case).
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motion is overly broad and the remaini.ng portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,
therefore, should remain. AEP-C3hio filed a reply on January 16, 2009. AEI'-Ohio first
notes that because the inemorandum contra was filed by OCC only and Sierra did not
respond to the motion, it is not clear whether Sierra is also willing to withdraw the
portions of the brief listed in the memorandum contra. AII.'-C}hio also argues that the
remaining portion of this particular argument in OCEA's brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such arguments. By letter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCC's withdrawal of the limited portions of the
OCEA brief as stated by OCC in its January 14, 2009, reply.

The Commission grants, in part, and denies, in part, AEl'-0luo's motion to strike
OCEA's brief. The Commission agrees with AEP-Ohio and OCC that the use of
Mr. Effron's testimony filed in the FirstEnergy Distribution Case in this proceedin.g was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portion of
their brief. As for the re*+iaining portion of QCEA's brief that APP-C)hio has requested to
be stricken, we agree with OCC that the language that discusses the calculata.on of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why the issue should be decided in OCEA.'s favor. Moreover,
we can surnlise that if OCEA had recognized its error in the drafting stage of the brief,
that OCEA would have drafted similar legal argurnents without referencing W. F..ffron's
testimony. Accordingly, we will onty strike the portions of C)CEA's brief that OCC and
Sierra have agreed to withdraw.

2. Motion for AEP-Ohio to Cease and IIesist

On Febiuary 25,2009, Integrys filed a motion with the Comnvssion requesting that
the Commission'direct AEP-Ohio to cease and desist the Companies' refusal to process
SSO retail customer applications to enroll in the Interruptible Load for Reliability (1LR)
Program of PJM interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, Integrys represented that counsel for AEP-Ohio objected to
the expedited ruling request. Integrys is a registered curtailment service provider with
PJIvi and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer participation in PJM demand response
programs was raised in the Companies' fiSP application and has not yet bee:, decided by
the Commission. For this reason, Integrys contends that AEP-Ohio lacks the authority to
refuse to process the ILIt applications and the denial of the application violates the
Companies' tariffs, Two other curtailment service providers in the AEP-Ohio service
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territory, Constellation and KOREnergy, Ltd., filed memoranda in support of Integrys
motion.2

On March 2, 2009, AEP-Qhio filed a memorandurin contra the motion to cease and
desist. AEP-Ohio affirms the argiaments made in this proceeding to protubi.t retail
customers from participating in PJM's demand response prograuis. Further, AEP-Ohio
argues, among other things, that despite the claims of Integrys andConstel2ation, AEP-
Ohio is providing, in a timely manner, the load data required for custonier enrollment in
the PJIvS ILR program, informs the customer that AEP-Ohio is not consenting to the
customer's participation in the progrant, and discloses that the matter is currently
pending before the Commission.

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist. The movants state that despite AEP-Ohio's
assertions that the applicants were not eligibie to participate in PJM's demand response
programs, PJM rejected AEPd7hio`s opposition to the ILR applications and processed the
ILR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers in the AEP-Oliio service territory have been certified for
participation in the PJM programs.

As the parties acknowledge, this matter was presented for the Comm;cc,on's
consideration as part of the ESP application. The Commission, therefore, specifically
addresses and discusses the issues raised concerning SSO retail customer participation in
PJM demand response programs at Section VLC of this opinion and order. Accordingly,
we grant Integrys' and Constellation`s request to withdraw their motion to cease and
desist.

II. DISCUSSION

A. Apvlicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio s applicatlon, the
C.omrrussion is cog-uza.-it of the challenges facing Ohioans and the Plecnic industry and
will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, which was amended by Senate Bill 221 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

2 KORErtergy, I.hi., has not filed to intevene in this pmceeding and, there£ore its memoranda in support
will not be considered.
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(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service,

(3)

(4)

Ensure diversity of electric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side ntanagement (DSM), time-
differentiated pricing, and implementation of advanced
metering infrastructure (AMI).

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the deveiopment of performance standards and targets for
service qaality.

(6) Ensure effective retail competition by avoiding
anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential enviroramental mandates.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby ckiarges, and net

metering.

(10) Protect at risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that on January 1, 2009, electric utilities must provide consumers with an SSQ', consisting
of either a market rate offer (MRO) or an ESI'. The fi50 is to serve as the electric utility's
default SSO. The law provides that electric utilities may apply simultaneously for both an
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MRO and an ESP; however, at a minimum, the first S50 application must include an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an SSO
shall exclude any previously authorized allowances for transition costs, with such
exclusion beuig effective on and after the date that the allowance is scheduled to end
under the electric ut.ility's rate plan. In the event an SSO is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electric
utility shall continue until an S5O is authorized under either Section 4928.142 or 4928.143,
Revised Code.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an W. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain constraction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding
economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an ESP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those that bear the

surcharge.

The Conunission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price estabiished under Section 492$.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-iry it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amount, and shall authorize the deferral's collectaon through an unavoidable surcharge.
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By finding and order issued September 17,2008, in Case No. 08-777-EL-ORD (SSO
Rules Case), the Commission adopted new rules conceniing SSO, corporate separation,
and reasonable arrartgements for electric utilities pursuant to Sections 4928.06, 4928,14,
4928.17, and 4905.31, Revised Code. The rules adopted in the SSO Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policv - Section 4928.02. Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Companies, "[tJhe public interest is served if the F5P is more favorable
in the aggregate than the expected results of an MRQ" (Cos. Br. at16).

. OHA asserts that the Commission "must view the 'more favorable in the
aggregate' standard through the lens of the overriding 'public interest," and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAEJAPAC seems to state that the ESP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state policies are to be used to guide
the Commission in its approval of an ESP (OPAE/APAC Br. at 3). OFG agrees that the
policy objectives are required to be met prior to the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail
competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed F'sSP is consistent with the
policy of the state as delineated in Sections 4928.02(A) through (N). Revised Code, and is
"worthy of approval, without modification' (Cos. Reply Br. a 7). According to the
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenots
regarding the impact of AEP-Ohio's BSP on the difficult economic conditions would have
the Comnission ignore the statutory standard for approving an h5P and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). While the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in accordance with applicable

ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding,3 the Commission believes tl,at the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth imporE n.a t objectives,

3 In ia Ohio Edison Campany, 77re Cleoelnnd Electric Illumrnating Company, aart the Toiedo Edisan Cvn+pany,

Case No. 08-935-ELSSO, Opinion and Order at 12 (Demmber 19, ?AOS) (FirstEnergy ESP Case).
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which the Commission must keep in mind when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstEnergy ESI" case, in determinin,g whether
the FSP meets the requirements of Section 4928.143, Revised Code, we. take.into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928.143, Revised Code.
Accordingly, we agree with AEP-Ohio and will use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6).4 The Commi9aion has reviewed the ESP proposal presented by .AEP-Ohio, as well as

the issues raised by the various intervenors, and we believe that, with the modifications
set forth herein, we have appropriately reached a conclusion advancing the public's

interest

C. Apnlication Overview

In their application, the Companies are requesting authority to establish an SSO in
the form of an ESP pursuant to the provisions of Sections 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period commencing January 1,
2009. According to the Companies, pursuant to the proposed ESP, the overall, estimated
increases in total customer rates, including generation, transmissiom, and distribution,
would be an average of 13.41 percent for tSP and 13 percent for OP in 2A09, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable increases for
each customer rate schedule should the actual costs be higher than expected, excluding
transmission costs and costs associated with new government mandates (Cos. App. at 6).

III. CENERATtON

A. Fuel f1d .ustment Clause (FAC)

The Companies contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred costs associated

with fuel, including constunables related to environmental compliance, puxr^hased power
costs, einission allowances, and costs associated with carbon-based taxes and other
carbon-related regulations (Cos. Ex. 7 at 4-7).

't Some intervenors recognize that the state pollcy objective must be used as a guide to imptement the ESP
provision (IBU Br. at 14; OPAE/APAC Br. at 3).
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1. FAC Costs

The Companies proposed tn include in the FAC mechanism types of costs
recovered through the electric fuel component (EFC) previously used in Ohios (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusion of alI prudently incurred fuel, purdiased power, and
environmental components (Id. at 4). Companies' witness Nelson itemized and described
the accounts that the Companies proposed to include in their FAC mechanism (Id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconeIled quarterly (Staff. Ex. 8 at 3-4; OCEA Br. at 47-48, 67-68; UCC Ex.11 at 45, 31-4t1).
Specifica7ly, Staff witness Strom testified that the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs tbrough a FAC
mechanism is logical (Staff Ex. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC meehanism to
automatically recover certain prudentlyineurred costs (C7CEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (tJCC Ex. 11 at 18-20). Additionally, Staff recommended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and OCC reconunended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period until the subsequent
reconcilia6.on occurs, siniilar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (OCC 1'^c. 11 at 4). IGrogea and Iffi1,
however, seem to state that a FAC mechanism cannot be established urltit a cost-of-service
or earnings test is completed (Kroger Br. at 9-10; IEU Br. at 12-15). IFt7 also questioned
the appropriate term of the proposed FAC mechanism (IBU Br. at 13; Tr. Vol. IJ( at 143-

146).

The Commission believes that the establishment of a FAC mechanism as part of an
FiSF is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism is authorized pursuant to the ESF provision of SB 221, we will tirnit our
authorization, at this time, to the term of the ESP.

5

6

See Sections 4905.01(G), 4905.66 through 4905.69, and 4909,159, Revised Code (repeoted January 1,

2001); Chapter 4901:1-11, Ol io Administrative Code (O.A.C.) (resctnded November 27, 2003).

In AEP's Brief, the Companies clarified that they did not propose to collect a carryiag charge on any

FAC under-recovery in one quarterly period until a reconciliation In ttie sutisequent period occurred.

The only carrying charge that they proposed was on the FAC defen•als that would not be coIIected untii

2012-2018 (Cos. Br. at 27).
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With regard to interest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciIiation occurs, we agree with
OCC witness Medine that symmetry should exist if interest charges were assessed on any
under-recoveries ("I'r. Vol. VI at 210). Hawever, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine suggests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which wilI establish the new charge for the
subsequent quarter. These quarterly adjustments combined with the armual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prudency and

accounting review recomrimended by Staff, is reasonable and should be approved and
implemented as set €orth herein.

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incxemental power
on a "slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011 (Cos. Ex. 2-A at 21). The Companies argue that
while these purchases will be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases. are permitted as a discrefionary
component of an ESP filing authorized by Section 4928.143(B)(2), Revised Code, which
states: "The plan may provide for or include, without Iimitation, any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-tahio states that the
purchases reflect the continued transition ta market rates and represent an appropriate
recognition of the Companies' incorporation of the loads of Oamet Primary Aluminum
Company (C?rmet) and the certified terrrtory formerly served by Monongahela Power
Company (MonPower) (Cos. Ex. 2-A at 21-22). The Companies fuz tha.r assert that, during
the E3P, they should be able to continue to recover a market-based generation price for
sexving these loads, as was previously authorized by the Commission during the RSP
period.

Staff supported market purchases sufficient to meet the additionai load
responsibilities that the Companies assumed for the addition of the former MonPower
customers and Ormet to the Companies' system, which equals approximately 7.5 percent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incrementai
power purchases equal, on average, 5 percent of each company's load in 2009,73 percent
in 2010, and 10 percent in 2011 (Id.).
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The Companies responded to Staft`s reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage economic development (Cos. Ex. 2-E at?).

Various parties oppose the inclusion of incremental "slice of the system" power
purchases in AEP-Ohio's ESP. OEG witness Kollen testified that the C'ommission should
reject this provision of AEP-Ohio's ESP because the Companies have not demanstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prndent because they will uneconom'tcally displace lower cost
Company owned generation and cost-based purchased power that is available to meet
their loadsX (OEG Fac. 3 at 3, 9-10). IEU witness Bowser agrees that this poreion of the t's53'
should be rejected (IEU Ex. 10 at 9). Kroger witness Higgins also concurs, stating•. "The
onIy apparent purpose of these slice-of-system purchases is to serve as a device for
increasing prices charged ta customers" (Kroger Ex. 1 at 9). OCEA cotuurs with the
testimony offered by these intervenor witnesses (OCEA Br. at 53-55). Intervenors also
question this provision in light of the AEP Interconnection Agreement (OEG Ex. 3 at 10-
14; OCEA Br. at 54-55).

Given that AEP-Ohio has explicitty stated that the purchased power is not a
prerequisite for adequately serving the additional load requirements assumed by AEP-
Ohio when adding Orinet and the MonPower customers to its syst..m (Cos. Ex. 2-B at 7),
the Commission finds that Staff's rationale for the support of the proposal, as well as the
recommendation for a reduction in the amount of purchased power proposed to equal the
additional load, fails. We struggle, along with the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Commission notes that while we
appreciate AEP-Ohio's willutgness and cooperation with regard to the indusion of Onnet
and MonPower customers into its syste.m, we believe that the Companies have been able
to prepare and plan for the additions to its system under the curren.t regulatory scheme
and have been compensated during the transitional period. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opinion
and order, the Commission's recently adopted rules, and SB 221. Accordingly, we find
that AEP-Ohio's ESP shall be modified to exclude this provision.

(b) OffSXstem Sales (OSS)

Kroger and OEG contend that FAC costs must be offset by a credit for OSS
margins, stating that other jurisdictions governing other operating companies of AEP
Corporation require such an OSS offset to revenue requirements (Kroger Br. at 11-12;
Kroger Ex.1 at 3, 9,10; OEG Br, at 10; OEG Ex. 3 at 14-15, 16-17). Kroger argues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-Ohia's
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net costs to determine that AEP-Ohio's costs have actually aureased (ICroger Br. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $146.7 million
for OP and $124.1 million for CSP (OEG Ex. 3 at 14). OEG reasons that because the cost of
the power plan.ts used to generate off-system sales are uwluded in rates, alI revenue from

the power plants should be a rate credit (OEG 8r.10). OCEA raises similar argutnents to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More speeifically, OC^'sA argues

that the Companies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales maxgins. OCEA
notes that, in other cases, the Commission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional customers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the 058 margin. Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Fx.10 at 4; Staff Ex. 8 at 3; Staff Br..at 2).

The Companies argue tliat an OSS offset to FAC charges is not required by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at"; Cos:
Reply Br. at 12). The Companies also state that the regulatory or. statutory regimes in
other states have no bearing on Ohio or Ohio's statutory requirements (Id.). As to the
other arguments raised ;by OEG and OCEA, the Companies argue that the intervenors'
arguments ignore the fact that the Companies' ESP reduces the FAC and environmental
carrying cost expenses for AEI'-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex 7, Exhibits
PJN-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors' arguments. We do not believe that the testimony presented offered adequate
justification for modifying the Companies` proposed ESP to offset OSS margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, spedfically provides for the
automatic recovery, without tirnitation, of pradentiy incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate. As recognized by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any C6S margins. Additionally, Obio law governs the
Companies` ESP application, and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle CfaS margins. Moreover, consistent with our
discussion in Section VII of our opinion and order, we do not believe that OSS should be a
component of the Companies' ESP, or factored into our decision in this proceeding.
Intervenors cannot have it both ways: they cannot request that OSS margins be credited
against the fael costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnings test (SEPi)
calculation.
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(c) Alternate Energy Portfolio Standards (including Renewable
Hnerg,y Creditprosn.am

Section 4928.64, Revised Code, establishes altcrnative energy portfolio standards
which consist of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarlcs for renewabie
energy resoutces and solar energy resources beginning in 2009.

The Companies' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,14).
The Compaiues stated that they plan ta purchase a3most all of the RECs requiredfor 2009.
The Companies further state that they will enter Into renewable energy purchase
agreements (REPAs) to meet compliance requirements for the remainder of the ESP
period, for whichthey have already conducted a request for proposai (Cos. Ex. 9 at 10-11).
The Companies also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to indude all of the renewable energy costs within the FAC
mechanism and not as part of any PAC deferral. The Companies, however, necognized
that their request for proposal and procurement practices for renewable energy w9ll be
subject to a prudency review and the renewable purchases subject to a financial audit
(Cos. Br. at 96-98).

Staff and OPAE/APAC express con.cern with the Companies' plan to include
renewable energy purchases and RECs as a component of the FAC meehanism (Staff Ex. 4
at 6-7; Staff Br. at 45; OPAE/APAC Br. at 11).

The Commission notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(B), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies` recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Comn-dssion finds that Staff's and OPAE/APAC's issue is adequately addressed.
Accordingly, with that clarification, the Commission finds that this aspect of the
Companies' ESP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current SSO. The Companies started with the BFC rates that were
unbundled as part of the elec~rxic transition plan (ETF) proceedings (those in effect as of
October 5,1949) (step #1), and then added calendar year 1999 arnounts for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other firmcial
records were used as the base period for the additionai components that were not in the
frozen EFC rates)-(step #2) (Cos. Ex. 7 at 8). The Companies then adjusted the 1999 frozen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes. (step #3) to get the base FAC component that is
equal to the fuel-related costs presently ernbedded in the Cornpanies' most recent SSCt
(i.e., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies' calculation included annual inereases of 7 percent
for OP and 3 percent for C5P, an increase in C5P's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in ©P's
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset
Charge (RAC) established in the ETP case expired (Td. at 9).

Staff argued that the actual costs should be used in determini.ng the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 percent for +CSP and 7
percent for OP; as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff ecplained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currently recovering for
fuel-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies' methodology (Staff Br. at

3).

OCC recommeinded the use of 2008 actual fuel costs to estabifsh the FAC baseline,
which will be reconciled to actual costs in the future FAC proceeding (OCC Ex.10 at 11-
14). OCC's witness testified that her concern is that if the FAC baseline is established too
low, the base portion of the generation rates (the non-FAC portion) wilI be established too
high (C+CC Ex. 10 at 13). In its Brief, OPAE/APAC opposed the Companies' use of 1999
rates as the baseline and seems to support OCC's recommendation to use 2008 fuel costs
(OPAE/ APAC: Br. at 1142). The Companies' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br, at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-PAC component of the current generation S90 was determined to be
the residual after subtracting out the FAC component (Id.).

As noted by tJCC"s wit,ness, the 2008 actnal fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. While both had a different starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline, Therefore, ltiased on the evidence
presented, we agree with StafPs resulting value as the appropriate FAC baseline.
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3. FAC Deferrals

The Companies proposed to mitigate the rate impact on customers of any FAC
increases by phasing in their new ESP rates by deferring a portion of the annual
incrementat FAC costs during the ESP (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos. Ex. I at 13-
15). The amount of the incremental FAC expense that would be recovered from
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the ESP (Td.). The 15 pereent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCRIt) or with any
new goverriment mandates (the Companies' could apply to the Com*nicsion for recovery
of costs incurred in conjunctian with compliance of new government mandates, including
any Conunission rules imposed after the fil3ng of the AEF-Olii.o application (Cos. App. at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex.1 at 14-15). Under the Coznpanies' proposal, any
incremental FAC expense that exceeds the maximuin rate levels will be defezred. The
Companies project the deferrals uiider the proposed ESP to be $146 million by December
31, 2011 for C'SP and $554 milEion by December 31, 2011 for OP (Cos. Ex. 6, Ex.hibit LVA-
1). If the projected FAC expense in a given period is less than the maximum phase-in
FAC rates, the Companies proposed to give the Cummission the option of clxarging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018 (Id.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that will
be updated and reconciled quarterly (Staff. Tvc. 8 at 3-4; OCC Ex. at 11 at 4-5, 31-ttU; OCEA
Br. at 47-48, 67-68). Staff, OCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Fx. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recommended that "customers pay the €ull cost of fuel during the ESP°
(Commercial Group Ex. I at 9). Constellation argued that the deferral proposal should be
rejected because it masks the true cost of the ESP generation, defeTTals have the effect of
artificially suppressing conservatior+, the carrying costs proposed by the Companies
would be set at the Companies' cost of capital, which would inelude equity, and
customers do not want to pay interest on any deferred amounts (instead, customers
would rather pay when the cosis are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel casts, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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If the Commission, however, authorizes such deferrals to levelixe rates during the
PSP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not extend beyond the ESP period (Staff Ex.10 at 5; aCEA Br. at 62).
IEU also supports the use of a phase-in to stabi]3ze rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the FS7' term (IEU Br. at
27-29).

Furthermore, OCC opposed the Companies' use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (C3C:C Ex. 10
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, OCC seems to have modified its pasition and is now arguing
that the carrying charges should be calculated to refleet the short-term actaal cost of debt,
excluding equity (OCEA Br. at 62). In reliance on QCC's testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Commercial Group also opposed the use of WACC; instead, Commercial Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrals entirely

with short-term debt given that the accruals are a temporary investment and not long-

term capital (Commercial Group Ex.1 at 9=11).

Additionally, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex. 1 at 9-10; OCEA Br. at 63). Connnercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company will reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporary recovery of the
fuel expense via a reduction to the current income tax expense (Commercial Group Ex. l
at 10). Commercial Group witness Gorn-ian then goes on to recognize that the income tax
wiIl ultimately have to be paid after the incremental fael cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense (Id.). To bolster their argument that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its position.

AEP-Ohio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP-Oluo witness Assante testified
that Iimfting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Companies
stated that they would accept a modification to their ESP that eliminated such deferraIs
(Cos, Reply Br. at 4142).

To ensure rate or price stability for consum.ers, Section 4928,144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any electric
utility rate or price established pursuant to 4928.143, Revised Code, wifh carrying charges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the phase-ir ► authorized by the Commission shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the defe.rrals created by
the phase-in through the unavoidable surcharge.

Contrary to 4C'C and others? we believe tha.t a phase-in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
t.his difficult economic period, even with the modifications to the ESP that we have made
herein. To this end, the Comnv.ssion appreciates the Companies' recogrdtion that over 15
percent rate increases on customers' bills would cause a severe hardship on eustomers,
Nonetheless, given the current economic climate, we believe that the 15 percent cap
proposed by the Companies is too high.s Therefore, we exercise our authority pursuant
to Section 4928..149, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total fai1l basis, an increase of 7percent for
CSP and Spercent for OP for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an increase of 6percent for C:SI' and 8percent for OP for 2011 are morere

appropriate levets.

Based on the application, as modified herein, the resulting increases amount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cen.ts/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for CSP and OF,
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for CSP and OP,

respectively, in 2011.

Any amount over the allowable total bill increase peroentage levels will be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maxisnum phase-in FAC rate established herein,
the Companies shall begin amortization of the prior deferred FAC balance and increase
the FAC rates up to tIe maximu.m levels allowed to reduce any existing deferred FAC
expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shall be recovered

7 See, e.g., OCC Reply Br. at 45-4S; Constettation Br. at 6-9.
B Numerous IetEers filed in the docket by various customers confirm our belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of
linliting the total biIl increases tliat customers will. be charged in any one year with
minimizing the deferrals and carrying charges collected from customers.

Based on the record in this proceeding, we do not find the intervenors argurnents
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which.the Companies are expected to carry the fuel expenses
incurred for electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained

previously, Section 4928.144, Revised Code, provides the Cosnmission with discretion
regarding the creationand duration of the phase-in of a rate or price established pursuant
to 9ections 4928.141 through 4928.143, Revised Code. The Comntission is not convinced
by arguments that limit the collection of the deferrals to the term of the ESP. Limiting the
phase-in to the term of the ESP may not ensure rate or pr3ce stability for consumers within
that three-year period and may create excessive increases; which may defeat the purpose

for establishing a phase-in. The limitation of any deferrals to the ESP term may also
negate the cap establish.ed by the Comrnission herein to provide stability to consnmers.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the EsSP term shall occur from 2012 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,lo we have recently explained that this recommendation accounts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable 11 If we were to adopt the net-of-tax recommendation, the Companies would
not recover the full carrying charges on the authorized deEerrals. We believe that this
outcome would be inconsis6ent with the explicit directive of Section 4928.144, Revised

9 We agree with the Companies that ihis dedsion is comaistent with our decision in the recent TCftlt and

accounting cases with regard to the calculation based on the 2ong-term cost of debt See In re Co€nmbus

Southern Power Company and Ohio Power Cotnpaaey, Case No. 08-1202 ELrt1i0C, Ftnding and Order

(December 17, 2008) and In re Co/um8us Southern Power Company mrd Ohio Power Cosqxrny, Case No. 0$-

t3n1-FI,.iJNC, Finding and Order (December 19, 2008). However, we believe that, with regard to the
equity component these cases are distinguishabte from the current FS7' proceeding, where we are
establishing the standard service offer and requiring the Companies to defer the collection of incurred
generation costs associated with fuel over a longer perio(l. We aiso believe that this detisi.on is
reasanabie in iight of our reduction to the Companies' proposed FAC deferrai cap, whfch may have the
effect of requiring the Companies tn defer a higher pm=entage of FAC costs than what was otherwise
proposed.
OCFA $r. at 63-64; Connnercial Group Ex.1 at 9-10.

In re Ohio Edison Co., The Cicoeland Etectrtc luuminuting Co, Toledo Edisort Co., Case No. 07-851-II-AIIt, et
al., Opinion and Order at 10 Qanuary 21, 2009).
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Code: "If the commissiori s order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authorizing the deferral of incurred costs equal to the amount not collected, plus
carrying charges on that amount." Therefore, we f-ind that the carrying charges on the
FAC deferrals should be calculated on a gross-of-tax rather than a net of-tax basis in order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies FSP to lower the overall amount that may be
charged to customers in any one year.

B. Incremental Carrying Cost for 2001 2008 Environmental Investment and the

Carr)ft Cost Rate

A component of the non-FAC generation increase is the incremental, ongoing
carrying costs associated with environmental investments made during 2001-2008. The
Coinpanies propose to include, as a part of their ESP, costs directly relafied to energy
produced or purchased. Whiie the Companies are not proposing to indude the recovery
of capital carrying costs on envisonmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the. incremental amount of the
environmentaI investments made at their generating facilities from 2001 to 2008. The
Companies' annual capital carrying costs for the incremental 2001-2008 envuonauental
investments not currently reflected in rates equals $84 million for OP and $26 million for
CSP. The Companies' F5P includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multipHed by the
carrying cost rate.

Each company's capital expenditures in the EST' are detemuned by the.
expenditures made since the start of the market development period as offset by the
estimate included in the Companies' rate stabilization plan (SSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditures included in the Companies' adjustments
received in the RBP 4 Percent Cases12 (Cos. Ex. 7 at 15-17, Bxhibits PJRi-8, PJN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental investment. CSP and OP attl3zed a
capital stnzcture of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserting that such is consistent with the capitat. structure as of
March 31, 200$, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OF's capital structure. AEP-
Ohio asserts that such was the process in the RSP 4 Percent Cases. AEP-t,?hio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROE as used by the Commission in the proceeding to transfer

12 !rz re Columbus 5outhern Pvwer Company and Ohio Power Cmnprnty, Case Nos. 07-1182 EGUNC, {I7-1191-

E[rUNC, and 07-1278-E[rUNC (R8P 4 Percent Cases).
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MonPower's certified territory to C5P (MonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Exhibits P,¢N-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs
associated with capitalized investments`ta comply with environmental requirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 4-5).
Staff confirmed that AEP-Ohio's estimated revenue increases for ircremental carrying
costs associated with additional environmental investments in the amounts of $26 mitlion
for C.SP and $84 miltion for OP are not currently refiected in rates (Id.).

OCEA and OEG oppose the Companies' request for recovery of enviroiunental
carrying charges on investments made prior to January 1, 2009. OEG contends that the
rates in the RSP Case inctuded recovery for envirorunental capital improvements made
thmugh December 31, 2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OEG argue that SB 721 only permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and . that occur on or after
January 1, 2009, pursuant to Section 4928.143(a)(2)(I>), Revised Code (OCEA Ex.14 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditares necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to environmental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and IGroger argue that the Companies' assertion that
existing rates do not reflect environmentat carrying costs ignores the Companies' non
environmental investment and the effects of accumulated depreciation and, tlterefore.
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in totat by the Companies (OEG Ex. 3 at 21; Kroger Ex. I at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (OCEA Ex.10 at 32; APAC/OPAE Br. at

5-6).

Further, OCEA asserts that there are several reasons that the Companies' attelnpt
to recover environmental carrying cost during the ESP is unlawful. OCEA contends that
it is retroactive ratemakingH and Senate Hill 3, wliich was the govern9ng law from 2001 to
2003, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 2008, included Iimitations on the rate increases. Therefore, the
Companies can not calleet now for costs ineurred during those periods. Further, OCEA

13 Tn the Mafter of the Transfer of Morwngatieta Po'mer Company`s Cerhfled Territory in Ohio to ths Columbus

Southern Poruer Company, Case No. 05-765-EI. BNC.
14 Keco Indnstries, Ine, v. Cincinnati & Suburban Bet! Tel. Co. (1957),166Oliio St. 25.
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i
states that allowing for recoverp of such environmen.tal carrying costs would also violate
the Stipulation and the Commission's order in the E'I'P case.15

OCEA argues that, should the Commission a1low AEROhio to recover carrying
costs on envisonmental investments, the Compardes' carrying charges should be based on
actual investments made, not actual and forecasted environmentai expenditures, and the
carrying costs should be adjusted. More specifically, OCEA recommends that because the
Companies failed to provide any support or explanation of the calcnlaizon of the property
taxes or general and administrative components of the carrying cost calculation, the
Commission should not grant recovery of these aspects of the Companies' request.
Additionally, OCF.11 and IEI3 argue that the proposed carrying cost rates do not reflect
actual financing for environmental investments, which coutd in"ct the calculation of the
carrying cost rates (IBU Br. at 21-22, citing IEU Ex. 7 at 132-133; Tr. Vol. XI at 111-113;
C)CEA Br. at 71-72). The carrying cost rates, according to IEU and OCEA, should be
revised to reflect actual financing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their argum.ent, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financing mechanisms
can be identified that would be appropriate and applicable to the assets being financecl, I
see no reason why those shouldn't be specifically used"16 (IEU Br, at 21 22; OCEA Br: at
72-73). However; Staff witness Cahaan also stated that "[Alt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,"17 which is consistent with his pre0-led testimony that said: "I
have examined the carrying costs rates provided to Mr. Soliman and found them to be
reasonable" (Staff Ex, 10 at 7).

OCEA also recommends that the carrging costs for deferrals of environmental costs
be revised to reflect actual shorbterm cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
original cost of the environmentat investment but at cost minus deprec'ratian. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates that the carrying cost rates, 13.98 percent for OP and
14.94 percent for CSP, are too high in light of the econontic envimnment at this tinle
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Companies'
request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "qualifed
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 In the Matter of ti+e Application of Colum6us Souffiern Poumr C'ompany mrd Ohio Poraer Comyarsg fw'Appravat
of Thefr FJecfrir Transition Plans an+l for Receipt ofTrarrsifion Reoemus, Case Nos. 994729-EI.-07 and 99-
1730-ELrEPP, Opmion and Order (Septeueber 28, 2400).

16 Tr. VoL XQat237.
17 td
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thereafter. IBU, OEG, and OCEA request that the Commission adjust the curying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies' 07-63 Case18 and in the FirstEnergy ESP Case. OCSA argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatical2y recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IECI Br. at 21; IEU Fac.10 at 6; OEG Ex. 3 at 23).

The Compaiues emphasize that their request for canying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies Ynrill incur
post-Tanuary 1, 2009. AEP-Ohio explain.ed that the carsying costs themselves are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "ivithout limitation" language in Section 4928.143(B)(2), Revised Code, supporta
their request (Tr. Vol. XIV at 93, 114). AFsP-Ohio stresses that Section 4928.143(B)(2),
Revised Code, is the basis.for the carrying cost request,as opposed. to paragraph (B)(2)(a)
of Bection 4928.143, Revised Code, as OCBA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are misplaced (Cos. Reply' Br. at 29-30). Furthe`, the

Companies insist that Section 492$.243(B)(2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generation units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Fx. 7-B at 7).

As to the claims that the carrying costs are overstated, the Companies claim that
the levelized depreciation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the environmental investments (Tr.
Vol. V at 55-56; Tr. Vol, VII at 22-23). The Companies also argue that the Companies'
inves#ments in enviromnental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the ETF case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, accord'¢tg to
the Compazues, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Fxhitrits PjN-8 -1'JN-9 and PJN-12). The Companies reply that the
intervenors' request to adjust carrying charges for the Section 199 deduction is flawed.
AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEP-Ohio asserts has been recognized by PERC and the
Financial Accounting Standards Board. The Companies further note that IEFJ witness
Bowser indeed confirmed that Section 199 does not reduce the statutory tax rate (Tr. Vo2.

XI at 271-273). The Companies also argue, and tEU witness Bowser agceed, that the
Section 199 tax deduction is applicable to ABP Corporation as a whole and not to each
operating subsidiary, The Companies note, therefore, that any deduction available to

Is fn re Cotumbus Southern Pomer Cavepany und Ohio Power Company, Case No. 07-63^EL-IINC, opition and

Order (October 3, 2007) (07-63 Case).
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AEP-Ohio is reduced if one of the othe'r AEF Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. VoI, )U at 266-267). A.ccording3y, the
Companies state that AEP-Ohio has not been able to take the futl deduction (Fr. Vol. XIV
at 115-117). Further, the Companies argue that the intervenors have rnisia.lterprefied the
Commission's decision in the FirstEnergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Companies
request that the Commission reconsider adjusting carrying charges for the potential
Section 199 deduction.

Upon review of the record, we agree with Staff that ALP-Ohia should be allowed
to recover the incremental capital carrying costs that wilt be incurred after January 1,
2009, on past environmental investments (2001-2008) that are not presently reflected in the
Campanies existing rates, as contemplated in AEP-0hids RSP Case. Further, the
Commission finds that this decision regarding the recovery of continuing carrying costs
on environmental investments, based on the WACC, is consistent with oar decision in the
07-63 Case and the RSP 4 Percent Cases. Additi6n.ally, we agree with Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and„ therefore, should
be approved. We further find, as we concluded in the FirstEnergy BSP Case, that
adequate modifications to the Companies ESP appIication have been made in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC InQeases

The Companies proposed to increase the non-FAC portion of their generation rates
by 3 percent for CSP and 7 percent for QP for each year of the ffiP tq provide a recovery
mechanism for increasing costs related to matters such as carrying costs associated with
new environmental investments made during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-mandated generation-
related cost increases, Specifically, as part of this automatic increase, the Companies
intend to recover the carrying costs associated with annticipated envirortrnental
investments that will be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos.

Reply Br. at 46-49). The Companies argued that the annnaI increases are not cnst-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant closures and the other
for OP's lease associated with the scrubber at the Gavin Plant, which would require
additional Comnvssion approval during the ESP. After establishing the FAC corinponent
of the current generation SSC) to get a FAC bawline, the Companies determined ffiat the
remainder of the current generation SSC? would be the non-FAC base component.

The intervenors oppose automatic annual increases in the non-FAC component of
the generation rate, and argue that any generation increases should be cost-based (IS[J Br.
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at 24; OPAEfAPAC Br. at 6; OEG Br. at 12; O(MA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the tlmee-year period of $87 nullion for CSP and
$262 million for OP, the annual increases should be disallowed (OEG Ex. 3 at 18-19);
Sirnilarly, Kroger argues that AEI'-Ohio did not appropriately account for costs associated
with the non FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and OP's recommended annual, non-FAC increases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and
3.5 percent for OP (Id.). Staff witness Cahaan rationaiized the proposed reduction by
stating that "an average of 5% for the two cotnpanies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are enter ►rtg a recessionary, and possibly a
deflationary, period and any expectations of price increases need to be revised
downward" (Id.). Furthermore, while recognizing that the ultimate batancing of interests
lies with the Commission, Staff witness Cahaan testified that Staff's recornmended
reduction in the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current econom4c conditions ('rr. Vol. .XTI
at 211). The Companies rejected Staff's rationalization for the reduction in their proposed
non-FAC increases (Cos. Reply Br. at 49). IEU also rejected Staff's rationalizateon for the
reduction, arguing that no automatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and fature environmental
requireinents, Staff witness Solinian also recommended that AF.E'-Ohio be permitted to
recover carrying costs for anticipated environmental investments made during the ESP
period (Staff Bx. 6 at 5). Staff recommended that this recovery occur tIu'ough a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investrnent after the investments have been made
(Staff Br. at 6-7). SpeciflcaIly, Staff suggested that the Conunission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. VoI.
XII at 132: Staff Ex. 10 at 7). OCEA seems to agree with Staff's recommendation (OCEA
Br. at 71).

The Compardes further respond that Section 4928143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their 8SP provisions for automatic
increases in any component of the SSO price (Cos. Reply Br. at 48-49).

000142



08-917-EL-550 and 08-918-EL-SSO "30L'

'I'h.e Con-im.ission finds Staff's approach with regard to the recovery of the carrying
costs for anticipated environnte.ntal investments made during the ESP to be reasonable,
and, therefore, we direct the Companies to request, through an annual fiting, recovery of
additional carrying costs after the inveshnents have been made.

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an F.SP. In balancing these two interests,
as well as considering aA components of.the ESP, we believe that it is appropriate to
modify this provision of the Compan3es' ESP and remove the inclusion of any automatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost baset, but
that are significant, equaling approximatelly $87 million for CSP and $262 milli.on for OP

(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 208-209). We atao believe the
modif'ication is warranted in light of the fact that we have removed one of the Comparties'
sigruficant costs factored into establishing the proposed automatic irtcreases.
Accordingly, we find that the 1~SP should be modified to eliminate any automatic
increases in the non-FAC portion of the Companies' generation rates.

IV. DIS'PRIBi.3TION

A. Annual Distrlbution Increases

To support initiatives to improve the Companies' distribution syslem and service
to customers, the Companies proposed the foIlowing two plans, which witl. result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for C+P:

1. Enhanced Service Retiability Plan fHSRPI

The Companies proposed to implement a new, fluee-year ESRP pursuant to
4928.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a dislribution automation initiative, and an
enhanced overhead inspection and m3tigation initiative (Cos. Ex.11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers' service reliability expectations are increasing,
and in order to maintain and enhance reliability, the ESRP is required Od. at 3, 8,10-14).
AEP-Ohio further states that the three-year ESRP, consisting of the four reliability

19 On page 72 of its brief, the Companies rely on Section 4926.154(3)(2)(h). Revised Code, to support their
request to receive cost recovery for the incremental costs of the uuremental ESRP activitiss. We are
assuming that the referenc'e was a typograplticel error and that the Companies intended to cite 60
8ection 4928.143(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-5I).
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programs, is designed to modernize and improve the Companies' distribution
infrastructure (Id.).

(a) Enhanc ed yeeetation initiative

The Companies state that the purpose of this new initiaflve is to improve the
custozner's overall service experience by reducing and/or eliminating momentary
inbnuptions and/or sustained outages caused by vegetatiorL The Companies proposed
tn aceoniplish this goal by balancing its performarcetibased approach to z+efleet a greater
consideration of cycle-based factors (Id, at 26-28). The Companies state that under tWir
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cyycle-
based planning and scheduling, increase the level of vegetation management work
performed so that all distribution righls-of-way can be inspected and mai.ntained, and
utilize improved technologies to collect tree inventory data to optirnize plannatg and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enhanced und^,round cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
interruptions and sustained outages due to failures of aging underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
and/or restore the integrity of the cable insulation (Id. at 31).

(c) C?istribution automatian (pAjinitiative

The Companies explain that UA is a eritical component of their proposed
gridSMART distx.ibution initiative that is described below. i7A is an advariced technology
that improves service reliability by minimizing, quickly identifying and isola(ing faulted
distribution line sections, and remotely restoring service interruptions (Id. at 34-35).

(d) Enhanced overhead insaection and mitigation initia6ve

The Companies state that the purpose of this initiative is to improve the customer's
overall service experience by reducing equipment related momentary interruptions and
sustained outages. The Companies intend to accomplish ttds goal through a
comprehensive overhead inspection process that will proactively identify equipment that
is prone to fail (Id. at 18). The Companies also state that the new program will go beyond
the current inspection program required by the electric service and safety (ESSS) rules,
which is a basic visual assessment of the general condition of the distribution faeiliHes, by
conducting a comprehensive inspection of the equipment on each structure vfa walking
the circuit lin.es and physicalty climbing or using a bucket truck to inspect (Ict. at 19). In
conjunction with this program, AEP-Ohio proposes to focus on five targeted overhead
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asset initiat+ves, including cutout replacement, arrester replacement, recloser replaceutent,
34.5 kV protection, and fault indicator (Id. at 20-22).

Generally, numerous intervenors and Staff opposed the distribution initsatives and
cost recovery of such initiatives through this proceeding. Many pard.es advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future rtistribution base rate case (Staff Br. at 7; Staff Ex. I at 6-7; OPAE/APAC at 19; IEU
Br, at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OCEA argued that
the Companies have not demonstrated that the ESRP is incremental to what the
Companies are required to do and spend under the current E.555 rules and current
distribution rates (OCEA Br. at 44; OC.'C Ex.13 at 8-11). 4Vhiie supporting several aspects
of the Companies' ESRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed BS1tP programs (Staff Ex. 2 at 4-6,13,17,18; Tr. Vol. VIII at 70-77).

The Conunission agrees, in part, with Staff and the intervenors. The Commission
recognizes that Section 4428.193(S)(2)(h), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for distribution
infrastructure and modernszation incentives. However, while SB 221 may have allowed
Companies to in.ciude such provisions in its ESP, the intent could not have been to
provide a 'blank check' to electric utilities. In deciding whether to approve an ESP that
contains provisions for distriWtion inErastructure and modernization incentives, Section
4428.143(B)(2)(ii), Revised Code, specificaily requires the Commissfon to examine the
reliabiiity of the electric utility's distribution system and ensure that customers' and the
electric utilities' expectations are aligned, and to ensure that the etectric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio's proposed ESRP, the anly way to examine the fult distribution
system, the reliabifity of such system, and customers' expectations, as well as whetiher the
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Couunission denies the Companies' request to
impleinent, as welI as recover costs associated thereF6i.th, the enhanced underground
cable initiative, the distribution automation i.nitiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we conCur with OHA:
"The record in this case reflects the fact that the distribution prong of AEP's electric
service deserves further Comrnission scrutiny - but not in the context of this accelerated
ESP proceeding" (OHA Br. at 17).

Nonetheless, the Commission finds that AEP-0hio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an incremental level of reliability
activities in order to maaitain and improve service levels. The Companies' current
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approach to its vegetation management program is mostly reactive (Staff Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain 3ncidents and
problems, but that also proactively I3mits or reduces the impact of weather events or
incidents. In addition to reacting to problems that occur, it is imperative that AEP-Ohio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that increased spending earmarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliability
(Cos. Ex. 11 at 27-31). OCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based tree-trimming program with a performance-based
program (OCC Ex. 13 at 30, 35). Staff witness Roberts further supported the move to a
new, four-year cycle-hased approach and recommended that the enhanced vegetation
initiative include the following: end-to-en.d circuit rights-of-way inspections and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and facilities; greater clearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner's permission can be secured, and using technology to coiiect
tree inventory data to opt'nnize planning and scheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies have demonstxated in the record
that the costs associated with the proposed vegetation initiative, inrluded as part of the
proposed three-year FSRP, are incremental to the current Distribution Vegetatton
Management Program and the costs embedded in distribution rates (Cos. Fac.11 at 26-31).
Specifically, the Companies proposed to employ, additional resources in Ohio, place a
greater emphasis on cycle-based planning and scheduling, and increase the level of
vegetation management work performed (Id. at 28-29). Although OCCs witness
questions the incremental natare of the costs proposed to be included in the enhanced

vegetation initiative, OC.'C offered sto evidence that the proposed initiative is atready
uuluded in the current vegetation management program, and thus, is not ineremental
(OCC Fac.13 at 30-36). Rather, OCC seems to quibble with the definition of "enhanced."
OCC witness Cleaver stated: "I recommend that the Commission rule that the Company's
proposed Vegetation 1vlanagement Programs, while an improvement over its current
performance based program, is not an enhance►rtent but rather a reflection of additional tree

trim.ming needed as a result of thePr prior program" (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects eustomers' expectations as to tree-
caused outages, service interruptions, and reliability of customers' service.w We also
believe that, presently, those customer expectations are not aligned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Compan.ies' proposal for a new vegetation initiative more closely aligns

20 A common theme from the customere throughoutthe locai public hearings was that outages due ta

vegetation have been problematic.
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the customers' expectations with the Companies' expectations as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding momentary
outages with the emergence of new technology.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Commission finds that the enhanced vegetation
initiative proposed by the Companies, with Stff s additional recommendations, is a
reasonable program that will advance the state policy. To this end, the Comntission
approves the establishment of an E9RP rider as the appropriate mechanism pursuant to
Section 4928.143(B)(2)(h), Revised Code, to recover such costs. The ESRP rider initially
vJil1 include only the incremental costs associated with the Companies` proposed
enhanced vegetation initiative (Cos. Ex. 11 at 31, Chart 7) as set forth herein. Consistent
with prior decisionsP the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02y Revised Code, a distribution rider established puxsuant ba
Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the ESRP rider wiII be subject to Cmrunission review
and reconciliation on an annual basis.

As for the recovery of any costs associated with the Compardes remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspection and mitigation initiative), the PSRP rider will not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunction with the current distribution system in
the context of a distribution rate case as explained abave. If the Commission, in a
subsequent proceeding, determines that the programs regarding the remaining initiatives
should be imptemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in the ESRP rider for future recovery, subject to

reconciliation as discussed above.

2 GridSMART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMART, a
three-year pilot, in northeast central Ohio. GridSMART wiIl include three main
components, t1MI, DA, and Home Area Network (I-iAN). The AMI system featutes
include smart meters, two-wav communications networks, and the information
technology s}rstem.s to support system interaction AEP-O3iio contends that AMI wilt use
internal communications systems to convey real-time energy usage and load informatiort
to both the customer and the company. According to the Companies, AMI will. provide
the capability to monitor equipment and convey information about certain malfunctions
and operating conditions. DA wiA provide real-time control and monitoring of select

21 Tn re Ohio Edison Co., The Ctenetand ETec£ric ltfuminafing Co., Tolsdo Edison Co, Case No. 08-935-ELSSO,

Opinion and Order at 41 (December 19, 2608).
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electrical components with the distribution system, induding capacitor banks, voltage
regulators, reciosers, and automated I4ne switches. HAN wM be installed in the
customer's home or business and will provide the customer with information to aliow the
customer to conserve energy. HAN includes providing residential and business
customers who have central air conditioning with a programmable communicatin.g
thermostat (PCT) and a load control switch (LCS), which is installed ahead of a major
electrical appliance and wi.ll tum: the appliance on and off or cycle the appliance on and
off. AEP-Ohio 'reasons that central air conditioners are typicaIly the largest piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approximately 110,000
meters and 70 distribution circuits in an approximately 100 square mile area within C5'P's
service territory (Cos. a. 4 at 9,1213; Tr. Vol. III at 303,304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSMART
Phase 1 program. The Companies propose a phased-in approach to fully implement
gridSMART throughout their servlce area over the next 7 to 10 years, if granted
appropriate regulatory treatment. The Companies estimate the net cost of gridSMART
Phase 1 to be approximately $109 million (including the projected net savings of $2.7
million) over the three-year period (Cos. Sx. 4 at 15-16, KIS-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment.
The Companies have requested recovery during the p,SP of only the costs to be incurred
during the three-year term of the FsSP (Cos. Ex. 1 at DMR-4). Thus, AFsP-Ohio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been included in the E5I' for recovery.

Although Staff generally supports the Companies' impZementation of gridSMART,
particularly the-ANII and DA components, Staff raises a few concerns with this aspect of
the Companies' ESP application. Staff is concerned that the overhead costs for meter
purchasing is overstated and reeommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Companies rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to rest:dct the PCTs to customers with air conditioning
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other electricai appiiances (Staff Br. at
12). Staff and OCC also argue that customers who have invested in advanced
technological equipment for gridSMART will not benefit from dynamic pricing and time
differentiated rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricin.g rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the customers demand (Staff Ex. 3 at 5).
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Further, Staff argues that the Companies' gridSMART proposal does not contain
sufficient information regarding any rlsk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AIiP-C)hio
did not quantify any customer or societal benefits of the proposed grSdSMART initiative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA will not be
implemented until 2011, the third year of the FSP, and that the ESP proposes to install DA
beyond the Phase I gridSMART area (Tr. Vo1. II[ at 246). Staff opposes DA outside of the
Phase I area because the Companies cannot estimate the expected reliability
improvements associated with the installation of DA. Staff aIso argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEP-dhio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to, increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be establashed and set at zero. The Staff argues that a rider has several benefits over
the proposed increase to distribation rates, induding separate accounting for gridSMART
costs, an opportunity to approve and update the pIan annualty, assurance that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. PinaIIy, Staff also advocates that the Companies share the
financiai risk of gridSMART between ratepayers and shareholders, as there is a benefit to
the Campanies. Additionally, Staff questions whether gridSMART will meet minimum
reliability standards. Lastly, Staff asserts that ABF-Ohia should conduct a study that
quantifies both customer and societal benefits of its gridSIVIA.tZT plan (Staff Br. at 14).

OCC, Sierra, and OPAE/APAC argue that the Companies' FSP fails to
demonstrate that its gridSMART program is cost-effective as required by Swtians
4928.02(D)and 4928.64(E), Revised Code, and state that AEP--0hio's assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-84;

©PAE/ APAC Br. at 17-18). <7CC, Sierra, and t?PAE/APAC note that there are a number
of factors about the program that the Companies have not determined or evaluated,
which are essential to the Commission's consideration of the plan. OCC, Sierra, and
OPAE/APAC state that the Companies have failed to iuclude any fuil grid..SMART
implementation plan or costs, the anticipated Iife cyde of various components of
gridSMART, a methodology for evaluating performarice of gri.dSMART Phase I, an
estimate of a customer's bill savings, or the positive impact to the environment or job
creation (OCEA Br. at 79-80; OPAE\APAC.Br. at 17-.l8). Further, OCC's witne.ss states
that the FSi' fails to acknowledge that fu1l system implementation is required before
many of the benefits of gridSMART can actually be reaLized (OCC Ex. 12 at 6). OCC
recommends that Phase I have its own set of performance measures, a more detailed
project plan. including budget, resource allocation, and life cycle operating cost
projections for the fuSi 7-10 year implerne.ntation period of gridSMART and beyond, and
perforntance measures for the Commission's approval (OCC Ex. 12 at 18).
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AEP-Ohio regards the Staff's proposal to offer PCTs to any customer as overly
generous, particularly.given that Staff is recommending that the rider be set initialiy at
zero (Cos. Br. at 68-69). AEI =Ohio also submits that it-has committed to offering new .
service tariffs associated with Phase I of gridSMART once the technology i.s installed and
the billing functionalities available (Cos. Ec. 1 at 6; Tr. VoI. III at 304,3Q-5; Cos. Br. at 68-
69). Furtler; regard'ung Staff's policy of risk-sharing, the Companies contend that the
assertion that the gridSMART investment bene€its CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to determine whether
gridSMART meets the minimum reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSMART Phase I is inappropriate, prinlarily because strict
accountability for achieving the expected reliability impacts does not take into account the
many dynamic factors that impact service reliability index performance. Moreover,
accurate measurement and verification of the discrete iinpact of gridSMART deployment
on a particular reliability index would be difficult. The Companies also explain Yhat the
expected reliability impacts provided to the Staff were based on good faith estimates of
the fuIl implemenntation of gridSMART Phase I as proposed by the Companies. Thus, the
Companies would prefer the establishment of deployment project milestones as opposed
to specific reliability impact standards.

Although the Companies maintain that their pe.rcentage of distribution increase is
reasonable and an appropriate part of the PSP package, in recognition of Staff's preference
for a distribution rider and to address various parties' concerns regarding the accuracy of
AEP-Ohlo's cost estimates for gridSMART Phase 1, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based an CSP's prudently incurred net costs (Cos. Reply Br. at 70; Cos.

Ex. 1, Exhibit DMR-4).

The Comnussion believes it is im.portant that steps be taken by the electric utilities
to explore and implement technologies, such as AMMI, that will potentially provide lon.g
term benefits to customers and the electric utility. GridSMART Phase I wi1l provide C3P
with beneficial information as to implementation, equipment preferences, customer
expectations, and customer education requireznents. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More. relfabte service is
clearly beneficfal to CSP's customers. The Cornmission strongly supports the
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage C;P to be ttmre
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional informaflon is necessary to implement a successful Phase I program, we
do not believe that all inforrnation is required before the Commission can conclude that
the program is beneficial to ratepayers and should be implemented. Therefore, we- will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual increase to distribution rates, iuciuding
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery ocecirs, and an
opporhanity to audit expenditures prior to recovery. The Comrnission notes that recent
federal legislation makes matching funds available to smart grid projects. Accordingly,
the Companies gridSMART proposal contained in its proposed ESP to recover $109
million over the te`rm of ESP, should be revised to $54.5 million, whach is half of the
Companies` requested amount. Additionaliy, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 20U9
for the balance of the projected costs of gridSMART Phase L The gridSMART rider shaII
be initially established at $33.6 rniIlion for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the BSRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Comrnission finds that AEP-Ohio's
proposed ESP should be modified to indude the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual distribution rate inereases.

RidersB.

1. Provider of Last Resort fPQ[ R Rider

'fTie Companies proposed to inctude in their ESP a distribution non bypassable

POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue

requirement of $108.2 million for CSP and $60.9 million for OF (Cos. Ex. 2-A at 34; Cos.

Ex, 1, Exhibit DMR-5). The Companies stated that they have a statntory obligation to be

the POLR,22 and thus, the proposed PQLR charge is based on a quantitative ar ►alysis of

the cost to the Companies to provide to customers the optionality assaciated with POLR

serv" ice (Cos. Ex. 2-A at 25-26). AEI'-Olvio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to swi.tch to a Competitive Retaii

Electric Service (CRES) provider and then return to the Companies' SSO after shopping

(Id.). To further support the proposed increase, the Companies added that their ceuxent

POLR charge is significantly below other Ohio electric utilities' PC7LR charges (Cos. Ex 2

at 8). The Companies utilized the Black-Scholes Model to calculate their cost of fulf'illing

22 See SecEion 4925.141(A) and 4928.14, Revised Code.
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the POLR obligation, coanparing the customers' rights to "a series of options on powee
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEF-Ohio listed the five quantitative inputs used in
the BlackSchoies Modei:1) the inarket price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatBity of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is
conservatively low (Cos. Br, at 44).

The numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to caiculate the POLR
charge (OPAE/APAC Br. at 14-17; C7CC Ex. 11 at 8-14). Specifically, OCC and others
questioned the use of the UBOR rate as the input for the risk-free interest rate (Tr. VoL X
at 165-182;188-189; Tr. Vol. XI at 166-182). Staff questioned the rislc that the POLR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of customers retarning to the SSO and the other risk is that
the customers leave and take service fmm a CRES provider (migratlon risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers returning to
the 9SQ could be avoided by requiring the customer to return at a market price, instead of
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purchased power could be flown through the FAC (Id.). Staff
witness Cahaan admitted that if, custorners are permitted to return at the SSO rate,
without paying the market price or without compensating the Companies for. any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (Tr. Vol. XIII at 36-37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (Id• at 7).

The Companies responded that their risk is not alleviated by custamers agreeing to
return at market price, arguing that future eircumstances or policy considerations may
require them to relieve customers of their promises to pay xnarket price when
circumstances change (Cos. Ex. 2-A at 27-30). AEP-Olvo's witness expressed skeptic3sm
as to a future Commission upholding such promises (Id). AEP-Ohio also opposed
recovering any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-B at 14-16). Furthermore, the
Companies claim t.hat their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adopting Staff
witness Cahaan's theory that the Companites are only at risk for migration (the right of
customers to leave the SSO), migration risk equals approximately 90 percent of the
Companies' POLR costs pursuant to the BlackScholes model (Tr. Vol. )aV at 204-2Q5;

Cos. Ex. 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's S50 rate at the conclusion of CRES contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not eliminated, by reqniring customers that switch to an
alternative supplier (either through a govemmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electricutiiity after taking service from a CRFS provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
-this commitment, those customers shalt avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20(f), Revised Code, which
allows goverrnmental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we cornclude that the Companies' proposed ESP
should be modified such that the T'OLR rider will be based on the cost to the Companies
to be the POLR and carry the risks associated therewith, including the migration risk.
The Commission accepts the Companies' witn.ess' quantification of that risk to equal. 90
percent of the estimated POLR costs,23 and thus, finds that the POLR rider shall be
established to collect a POLR revenue requirement of $97.4 million for CSP and $54.8
million for OP. Additionally, the POLR rider shall be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning customeis. Aocordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. Re aM Asset Rider

The Companies proposed to begin the,recovery of a variety of regulatory assets

that were authorized in various Commission proceedings regarding the C®mpanies'
electric transition plan (BTP), rate stabilization plan (RSP), line extension program, green
pricing power program, and the transfer of the MonPowerfs service territory to CSP. In
their application, the Companies proposed to begin the amortization of these regulatory

assets in 2011 and complete the amortization over an eight-year period. The projected

balances at the end of 2010 to amortize are $120.5 million for CSP and $803 million for

OP. AEP-Ohio asserts that these projec±ed balance.s, or the value on june30, 2008, were
not challenged by any party. To recover these regulatory assets, the Companies created a

RAC rider to be collected from customers in 2011 through 2018. The rider revenues will

be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex.1, Bxtdbit DMR-5.
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Staff proposed that. the eight-year amortization period proposal be deferred until
the Companies' next distribution rate case where all components of distribution rates are
subject to review (Staff Fx. 1 at 4). AEP-Clhio responded that SB 221 authorizes single-
issue ratemaking related to distribution serv'sce, which is what it is proposing. AEP-Ohio
also notes that the only opposition to the Compani.es' proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that Staffs preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent with the statute.

The Comrnission finds that the Companies have not demonstrated that the creation
of the RAC rider in its proposed ESP, as a single-issue raternaking item for distribution
infrastructure and modernization incentives, fulfills the requirements of SB 221 or
advances the state policy. Therefore, the Conunission finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that tlie
consideration of the requested amortization of regulatory assets is more appropriate
within the context of a distribution rate case where ail distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that AEP-Ohio's
proposed ESP should be modified to eliminate the RAC rider.

3. EneW EfFiciencv Peak. Demand Reduction. Demand Response
and lnterrnptible Cagabilities

(a) Energy Efficiencs+ and Peak Demand Reduction

Section 4928.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized arinual kWh sales of the electric utility during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009
and by.75 percent annuaIIy until 2018.

CSP and OP include, as part of their FSP, an unavoidable Energy Efficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estinnated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annuai basis via the
EE/PDR rider (Cos. Ex. 6 at 47-48).

(b) Baselines and Benchmarks

Ln the ESP, the Companies have established the baselines for meeting the
benchmarks for statutory compliance by weather normalizing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the Ormet/Hannibal Real Estate load, accounting for future load growth

due to the Companies' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169-EC.-ORD (RSP Order)24 (Cos. Ex. S at 4; Cos. Ex. 2A at 46-51). The
Cqmpanies contend ttiat its process is consistent with Sectioons 4928.60) and
4928.66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Cornpanies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable

control of the Companies.

As to the calculation of the Companles' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) and is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies' savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Ex. GCS-1 and F.x. GCS-2). Staff recommends that CSP and OP make a case-by-case filing
with the Conunissiort to receive credit for the energy savings and peak demand reduction
efforts of the electric utllity's mercantile customers. Staff argues that because programs
lfke PJM's demand response programs are not committed for integration into the electric
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio s annual benchmarks and retail customers who have such agreements
should not receive an exemption from AEP-Ohio's energy efficiency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-Ohio serVice territories. Kroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Ohio that for each facility, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable r'nder penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (Koger Ex.1 at 13-14).

IEU notes that the Commission has previously rejected a proposal similar to
1Croger s opt-out proposal with a demand threshold for mercantile customers in Duke's

24 In re Cofumbus Sauthern Pott er Company and Ohio Pozner Company. Case No. 04-169-EL-4RD, Opinion and

Order (january 26,2005) (RSP Order).
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ESP case.25 IEU urges the Commis.Gion, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject Kroger's request (IEU Reply Br. at

22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that CSP
served and would have lost, but for some action by CSP. 'I'herefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline is
inappropriate. The Commission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other 1v3nd, we agree with the
Companies' adjustment to the baseline for the Ormet load. We note that the Companies
and Staff agree that the impact of customer-sited specific DSM resources wiIl be included
in the Companies' compliance benchn-tarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree thatthe appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contn`butions by

mercantile customers.

In regards to IGroger's recommendation, for an opt-out process for certain
commercial or industrial customers, the Commission fin.ds Krogerrs proposal, as
advocated by Kroger witness Higgats, too speculative. It is best that the Commission
detennine the inclusion or exemption of a mercantile customer's DSM on a case-by-rase
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertirtent part,

the following:

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of tliis
section may exempt mercantile customers that commit their demand-
resposise or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, if the commission
determines that that exemption reasonably encouragea such customer to
commit those capabilities to those programs.

This provision of the statute permits the Commission to approve a rider that exempts
uZercantile customers who commit their capsbilities to the electaic utility. However, the
statute does not dictate a minimum consumption Ievel. For these reasons, the
Commission rejects Krogei's proposal.

2-9 In re Duke Energy Ohio, Inc., Case No. OS-920-EL-6S0, et aL. opiNan and Order Pecember 17,2008)

(Duke ESP Order).
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(c) Energy Efficiency and Peak Demand Reduction Proerams

The Companies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working collaborative group of stakeholders.

As part of the Companies' energy efficiency and peak deman.d reduction plan, the
Companies propose to spend $178 million on the following programs: (1) Residential
Standard Offer Program, Small Commercial and industrial Standard Offer Program,
Commercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income Weatheriz.ation Program; (4) Residential and
Small Commercial Compact Fluorescent Lighting Program; (5) Commercial and Industrial
Lighting Program; (6) State and Municipal Light Emitting Diode Program; (7) Energy
Star(a3 New Homes Program; (8) Energy StaxM Home Appliance Program; (9) Renewable
Energy Technology Program; (10) Tndustrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Cornpanies EE/PDR rider as a reasonat>le proposal (OSG Ex. 2 at
13). OPAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party adininistratox to manage program
implementation (OPAE Ex. I at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies' demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio's programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex. 5 at 9). First, OCC contends
that the Companies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC recommends
that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP. Third, OCC recommends that programs for
consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contends that aIl programs should be evaluated for cost-effectiveness
pursuant to the Totai Resource Cost Test. Finally, OCC expresses concern regarding the
administrative costs of the programs, in comparison to energy efficIeney programs
offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of
the program dollars reach the customers (Id.).
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The Commission directs, as the Companies submit in their TxSP, that the
collaborative process be used to contain administrative cost of the EE/PDR progranrs and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Tesk We do not agree with OPAE/APAC
that a third-party administrator is necessary to act as a tiaison between the Companies
and the coIIaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its FSP as justified by the market project study and as refined by
the collaborative.

(d) Interruptible Cayacity

The Companies count their interrnptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More

specif•ically, the Companies propose to increase the limit of OP's Interruptible Power-
Discretionary Schedule (Schedule IRP-D) tv 450 Megawatts (MW) from the current Iimit
af 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price
Curtailable Service (I'CS) to make the services more attractive to customers. The
Conipanies request that the Conunission recognize the Companies` ability to curtail
customer usage as part of the peak demand reductions (Cos. Fsx.1 at 6-6).

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Companies' intersuptible programs should only apply when achzal
reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEL'-Ohio`s peak demand reduction as it is contrary to the intent of SB
221 to improve grid reliability and would be based on load under the control of the
customer rather than AEP-Ohio. Further, OCBA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not passed 'on to
customers (OCEA Br. at 102-103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Section 4928.66, Revised Code, as
the abitity to interrupt is a significant demand reduction resource to AEP-Ohio. Further,
the Companies state that interruptions have a real impact on customers and the
Cor:.par,ies do not want to interrupt service when there is no system or market
requirernent to do so (Cos. Ex.1 at 6). The Companies note that Section 492$.66(A)(1)(b),
Revised Code, requires the electric utility to implement programs "designed to achieve" a
specified peak demand reduction level as opposed to "achieve" a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
adntits that the plain meaning of "designed to achieve" and "achieve" are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy eff'ieiency programs
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and peak demand reduction programs. As such, the Companies contend that Staffrs
position is not supported by the Ianguage of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource plaruung, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. FinaJly, the Companies note
that the Ccmuni.ssion defines native load as internal load minus interruptible 1oad.Z For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br, 114-115;
Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. AEP-C)bio notes that it includes such interruptible service as a part
of its supply portfolio, unlike the PjM demand response programs, which is based on
PJM's zonal load. Therefore, AEP-Ohio asserts there is no disparate treatment between
counting interruptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retail paxticipation in wholesale FJM demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to C1CEA`s. daims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting in6erruptible load fits squarely within the
stated intent of the statute that prograins be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interruptible load argument, the Companies note that the
customer has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' supply portfoLio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-dhio argues that such
does not alter the fact that AEP-Oluo's retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEP-Chio asserls tlta.t
interruplible tariff capabilities should count toward the Companies' peak demand
reduction compliance requirements.

The Commission agrees with the Staff and OCEA that interruptible load should
not be counted in the Companies' determination of its EE/PDR compliance requirements
unless and until the load is actually interrupted. As the Companies recognize, it is
imperative, with regard to the PJM demand response programs, that the Companies have

26 See proposed Rule 4901:5-5-OI(Q), O.A.C., In the Matter of fhe Adoption of Rules for Alternahve and

Renercr+bte Energy T'echxologiee and Resvutees, arrd Emiasion conlrol Regwrtisg Requuemertts arrd Anurrdxuat
of Chnpters 49015-2, 4901:5-3, 49015 5, and 4901:5-7 of the Ohio Administrative Code, Pttrsaant to Qhapter

4928, Reolsed Code, to Implemmt Senate BaTt No. 221, Case No. OB-888-ELORU (Green Rules).
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some control or comrnitment from the customer to be included as a part of AEP-C?hio's
Section 4928,66, Revised Code, compliance requirements.

Further, the Comatission emphasizes that we expect that applications filed
pursuant to Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
only when the circumstances are justified. At the time of such filing by an electric utility,
the Commission will determine whether the electric utility's continued compliance is
possible under the circumstances.

4. Economic Development Cost Recovery Rider and the Partnershiu

with Ohio Fund

The Companies' FSP application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with
new or expancling Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a trae-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a°Partnership with Ohio" fund from shareholders. The fund would
consist of a $75 million commitment, $25 milIion per year of the ESP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to Iow-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos. Ex.1 at 12; Cos. Ex. 3 at 15-16; Cos. Ex. 6 at 49; Tr. `Tol. III
at 115-119),

OCC proposes that the Commission continue its policy of dividing the recovery of
forgone revenue subsidies equally from AEP-Ahio's shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses some concern
that the rider may be used in an anti-competitive manner as it is not likely that Incentives
and(or discounts will be offered to shopping customers. To address OCC's
antiwmpetitive concerns, OCC proposes that the Comnvssion make the economic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. UCC also recommends that all
parties participate in the initial and annual review of theeconomic development contracts
and that, at the annual review, if the customer has not fulfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (OCC Ex.14 at 4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCC`s recommendation to continue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangement will include a public interest
determination. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangem.ents is unnecessary,
bureaucratic and burdensome, and should be rejected. The Companies contend that
economic development and full recovery of the foregone revenue for economic
development is consistent with SB 221 and a sigxuficant featnre of the Companies' ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Commission f°mds that OCC's concerns are unfounded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or
not economic development arrangements are in the public inteerest. OCC's recjuest Is

denied.

DPAE and APAC argue that the Companies have not provided any assurances that
the $75 million will be spent from the Partnership with Ohio fund if the Commission
modifies the ESSP and fails to state how much of the fund wi]I be spent on low-income, at-
risk populations (C1PAE/APAC Br. at 19-20). The Comparues submit that, if the ffi' is
rnodified, they can then evaluate the modified ESP in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (Tr. Vol. III

at 137-138; Tr. Vol. X at 232-233).

Wh91e the Partnership with Ohio fuad is a key component of the economic
development proposal, in light of the modifications made to the FSP pursuant to this
opinion and order, we find that the Companies shar.eholders should fund the Partnership
with Ohio fund, at a minimum of $15 milhon, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct t1EP
Ohio to consult with Staff to administer the program established herein.

C. Line Fxirr^sions

In its ESP, AEP-ohio proposes to modify certain existing line extension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
requested a modification to their definition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2708-EL-COI27
an increase in the up-front residential ]ine extension charges, 3mplementation of a
uniform, up-front Iine exteamion charge for all nonresidential projects, the eIimination of
the end use customer's monthly surcharge, and the elimination of the altemative
construction option (Id. at 3-4, 6-7,10-12).

27 In the MatL-r of the Cammissiun' s Inuestega(ion into the Poticies and Procednres of Ohfa Paoer ComPanY+

Columbus Bouthr.rn Power Cmnpany, The C1evelund E7ectric IUnmznating Cumpany, Ohio Frtiscrn Comparsy, The

Toledo Edismt Company and Monongahela Pomer Cmmpany Regarding the Iastaltation of Neur Line Eztensions,

Case No. 01-2708-fiGCOI, et a1.. Opinion and Ordex (November 7, 2002).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examfned in the context of a distribution rate caW- (Staff Bx.13 at 4). IBLJ
concurred with Staff's position (IEU Br. at 25). ()CG also agreed and added that AEP-
Ohio should be required to demonstrate i.n that rate proceeding that its costs related to
line extensions have substantialIy increased, thereby justifying AHP-Ohio's proposed
increase to the up,front residential line extension charges (OI:BA Br. at 87).

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008.2.$ Applications for rehearing were filed, which the Commission is still
considerirsg. Accordingly, the new line extension rules are not yet effective.

The Commis,sion finds that AEP-C?hio has not demonstrated that its proposal to
continue, in its FsSP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefoae, in
light of the SB 221 mandate that the Commission adopt statewide line extensim rules that
wilI apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEP-Chio at this time. As such, the Companies' E5P should be modified to eliminate the
provision regarding line extensions, which would have the effect of also elintinating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium sexvices, in
pIant in service until the new Iine extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge castomers for premium services pursuant to their existing practices.

V. 'I'RANSMISSIt^N

In its ESP, the Companies requested to retain the current TCRR, except the
marginal. loss fuel credit will now be reflected in the FAC instead of the TCRIt. We
concur with the Companies' request: We find the Companies' request to be consistent
with our determination in the Companies' recent TCRR Caso and thus, approve the
TCRR rider as proposed by the Companies. Additionalty; as contemplated by our prior

order in the TCR,.R Case, any overrecovery of transmis.sion loss-related costs, which has

28 See Iec the Matter of the Commission's Rcuiew of Ckapkws 4901:1-9, 4901:1-10, 4901:1-21, 4901:1-22, 4901:1-23,

440I:1-24, and 4901:1-25 of the Ohio Administrntioe Code, Case No. 06r653-HGORL3, Finding and Order

(November 5, 2008), Entry on Rehearing (17ecember 17, 2008) (06-653 Case).

29 tn the Matter of the Application of Columbus Southern Pawer Company and Ohio Pomer Company to Adjust

Each Company's Tmnsmission Cost Itecaoery Rider, Case No. 08-1202-HGUNC, Finding and Order

(December 17,2008) (7CRR Case).
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occurred due to the tinting of our approval of the Companies' ESP and proposed FAC,
shall be reconciled in the over f underrecovery process in the Companies' next TCRR rider

update filing.

Vi. OTHER ISSUES

A. Corporate Seuaration

1. Functional Seoaration

In its ESP application, AEP-Ohio requested to remain functionally separated for the
term of the ESP, as was previously authorized by the Cammission in the Companies' rate
stabilization plan proceeding,30pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies aiso requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of functional separation, the Companies would sell or

transfer their generation assets to an affiliabe (Id.).

Staff testified that the Companies' generating assets have not been shvctnra11y
separated from the operating companies (Staff Ex 7 at 2-3). Staff also recommended that,
in accordance with the recently adopted corporate separation rales issued by the
Commission in the 5S0 Rules Caso the Companies should file for approval of their
corporate separations plan with9n 60 days after the rules become effeclive• Furthermore,
Staff proposes that the Companies' corporate separatlon plan should be audited by an
independent auditor within the first year of approval of the ESF, the audit should be
funded by the Companies, but managed by Staff, and fihe audit should cover compliance
with the Commission's rules on corporate separation (Staff Ex. 7 at 34). No party
opposed AEP-Ohio`s request to remain functionally separate.

Accordingly, the Conunission finds that, while the ESF may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSO
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30 In re Cotumbus Southern Power Company and Ohio Pomr Company, Caae No. 04-169-EIrIINC, Qptnian and

Order at 35 (lanuary 26, 2005).

31 In the Matter of t7u Adoption of Rutes for Standard Seroice Qfer, Corposate Sepm'atian, Ieamnabte

Arrangernents, and TYansmission Riders for Eiectrk tititities Pursuant to Secfions 4928.14, 4928.17, and

4905.32, Reoesed Code, as amended by Amended Substituie Senate 8e7I No. 221, Case No. 08-777-EL-ORD,
Finding and Order (September 17, 2005), and Entry on Rehearing (February 11, 2009) (5SO Rules Case).
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2. Transfer of G neratin Assets

The Companies request authorization for CSP to sell or tr'ansfer two recentiy
acquire(i generating facilities (Waterford Energy Center and the Darby IIech^is
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cas.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CaP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, wh9ch has a generating capacity
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 4801VIW and a summer capacity of approximately 450 MW (Id). Although
AEI'd7hio is requesting authority to transfer these generating assets purauant to Section
4928.17(E), Revised Code, CSP has no immediate pIans to sell or transfer the generating
facilities. If AFP-C3hio obtains authorization to sell these generating assets through t3vs
proceeding, AEP-Ohio will notify the Commission prior to any such transaction (Id. at

15).

Through its application, the Companies also notify the Commission of their
contractual entitlements/arrangements to the output from the Ohio Valley Electric

Corporation generating facilities and the Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 4928.17(E), ltevised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to

transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos: Ex. 2-E ' at 20-21). AEP-Clhio stabes that this rate
recovery would include approximately $50 millim of carryiutg costs and expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annually, and

$70 million annually for the contract entitlements (Id.).

Staff witness Suckley testified that, whfle Staff does not necessarily disagree with
the proposal to transfer the Waterford Energy Center and the Darby IIectric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Bx. 7 at 3). Thus, Staff recommended that
the Companies file a separation application, in accordance with the Commission's SSC3
rules, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plan to sell or transfer, the Commission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(ocEA Br, at 1o0; IELI Br. at 26-27; OEG Br. at 16).

The Comrnission agrees with. Staff and the intervenors that the request to tran.sfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well
as any contractual entitlements/arrangements to the output of certain facilities, is
premature. AEP-Ohio should file a separate application, in accordance with the
Commission's rules, at the time that it wishes to sell or transfer these generation facili.ties.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or confractual outputs have been used for the benefit of Ohio
customers. If the Commission is going to require that the electric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers` jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordin.giIy, we find that while the Companies still own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers jurisdictional
share of any costs associated therewith. Thus, we believe that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non-FAC portion of the generation rate as proposed by the
Companies. The Comnnission, therefore, directs AEP-Ohio to modify its ESP consistent
with our determination herein.

B. Possible EarIy Plant Closures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost assoc3ated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Ex. 2-
A at 51-52). The Companies request authority to include net early closure cost in Account
182.3, Other Regulatory Assets. In the event of an unanticipated shut down, the
Companies state they will timely fi2e a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App, at 1I3-19; Cos. Ex 6 at 25-26). The Companies also request authority to come
before the Commission to determine the appropriate treatment for accelerated
depredation and other net early closure costs in the event that the Companies find it
necessary to close a generation plant earlier that otherwise expected (earlier than
anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies request for accounti.ng treatment for early plant
closure is wrong and should be rejected. OCFA reasons that the plant was included in
rate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fuIly depreciated when it was removed from service. OCF..A asserts it is not
appropriate to guarantee the Companies recovery of their investment If the Cornnlission
determines to allow the Companies to establish the requested accounting treatment,
OCEA asks that the Commission adopt the Staff's "offset" recommendation (OCEA Br. at

102).

Staff argues that the value of the generation fleet was determined in the
Companies' ETP cases,32 wherein, pursuant to the stipulation, AEP-C)hio agreed not to
impose any lost generation cost on switching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies' fleet was not stranded. Accordingly, Staff opposes the Companies'
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companiea generation

plants (Staff Ex. 1 at 8).

Based on the record in this proceeding, the Commission is not convinced that it is
appropriate to approve the Companies' request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the Conunission for recovery
of such costs. Accordingly, tlus aspect of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Commission to deEermine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Commission finds this aspect of the application to be reasonable and, accorctingly, the
request should be granted.

C. PIM Demand 1Lesponse Program.s

Through the F.SP, the Companies propose to revise certain tariff provisions to

psohibit customers receiving SSO from participating in the demand response programs

offe.red by 1'JM, either directly or indirectly through a third-party. Under the PJM
programs retail customers caa receive payment for being available to curtail even if the

32 In the Makfer of the Apylir.atione of Cotuttdms Southern Poruer Cvmpuny and Ohio Potoer Company fo<' f1F'twmi

of Their Electric Transitrmi Plans andfor Xeceipt of Trtmssition Revenues, Case Nos. 94-1724-Et-ffi'f' and 99-

1730-EI ET'P, CSpimon and Order at 15-18 (September 28, 2000).

000166



08-917-EL-SSO and 08-918-EL-SSO

customer's service is not actually curtailed. AEP-Ohio argues that allowing its retail
customers receiving SSO to also partici.pate in PJM demand response programs is a no-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SR 221. The Companies contend that PJM demand response programs
are interided to ensure the proper price signal to wholesale customers, not to address
retail rate issues (Cos. Ex. 1 at 5-7). AEP-Qhio argues that retail cusbomers, should
participate through AEP-Ohio-sponsored and Commission-approved programs. The
Companies contend that FERC has granted state camnvsaions, or- more precisely, the
°relevant electric retail regulatory authority," the authority to preclude retail customer
participation in wholesale demand response programs. WhoJesafe Competetion in Regions

with Organized Etectric 114arkets (Docket Nos. RM07-19-OOU and AD07-7-000), 125 FERC ¶
61,071 at 18 CFR Part 35 (C+ctober 17, 2008) (Final Rule) (Cos. Br. at 119)

AEP-Ohio notes that it has consistently challenged retail custolmers ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be
surprised by the Compan.ies' position in this proceeding (Tr. Vol. IX at 212). AEP-Ohio
argues that Ohio businesses participatitig in PJM's demand response progranms have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM. The Companies assert, as
stated by Staff witness Scheck, that the PjM dema►d response programs cost AE.P-Ohi.o's
other customers as the load of such PJM program participants continues to count toward
the Companies Fixed Resource Requirements (FRR) option and such cost is rnflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the FJM program
participant/customer's ability to interrupt is of no use to AEP-0hio, as the Companies
claim that PJM's curtailment request is based on PJM's zonal load and not AEP-Ohio's
peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercantile
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmarks as set forth in Section 4928.66(A)(2)(d), Revisecl Code. Further,
AEP-Ohio argues that it is unclear how the interruptible capacity of a customer
participating in PJM's demand response program can count toward the Cornpanies'
benchmarks without being under the control of the Companies and "designed to achieve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJIvi demand response program is allowed, I?tA+t will be in direct
competition with the electric distribution companies` efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commitment pro«isions largely ineffective. For these reasons, AII'-Ohio states
that it should incorporate participation in PJM's demand response programs through
AEP-Ohio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PJM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
arrangements to achieve benclunark comp]iance, thus allawing the Companies to avoid
duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies' ESP proposal is opposed by Integrys, OMA,
Commercial Group, OEG, and IEti. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PjM programs the reselling of power
provided to them by AEP-Ohio. Integrys makes the most comprehensive arguments
opposing AEP-Ohio's request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 C.F.R. 35.28(g) only permits this
Commission to prohibit a retail customer s participation in demand response programs at
the wholesale level through law or regalation. Section 18 C.F.R. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retaiI
customers to bid demand response on behalf of retail customers directly
into the Commission-approved independent system operafior's or regional
transmission organization's organized markets, unless fhe laws and

regulations of the relevant electric retail regulatory autborliy expressly ctn not
perrnit a retail customer to participate. [Emphasis added.]

Thus, Integrys reasons that a ban on participation in wholesale demand response
programs through AEP'-Ohio's tariff is not equivalent to an act of the General .Assembly
or rule of the Commission. Accordingly, Integrys reasons that any attempt by the
Commission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that .AEP-
Ohio has failed to state under wliat authority the Commission could bar customer
participation in PJM's demand response and reliability programs. Constel.lation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 20-23; Consbellation
Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Conurdssion concludes that it has the authority to grant AEP-Ohio's
request to revise the tariff as requested, Inbegrys asserts that the Companies have not met .
their burden to justify prohibiting participation in PJM demand response programs.
Integrys asserts that the request is not prnperlv a part of the ESP applications and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or Section
4909.18, Revised Code, the burden of proof is on the electric utility ccimpany to show that

its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have failed to
present any demonstration that the Companies' progranis are more beneficial. to
customers than the PjM programs. On the other hand, Integrps asserts that the PJIVI
programs are more#avorable to customers than the programs offered by liEP-Ohio as to
notAfication, the number of cartailments per year, the hours of curtailmeiits, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12;
Conunercial Group Br. at 9): In addition, certain interveners note, and the Compa.nies
agree, that PJM has not curtailed any customers since AEF-Ohio joined PJM ('I'r. VaL IX at
48). Furthermore, the intervenors contend that participation in the denian.d response
programs provides improved grid reliability and improved efficiency of the market due

to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio (rr. Vol. IX at 5252,118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AEP-Ohio can count load enrolled in its interruptible
service offerings as a part of the PjM ILR demand response program, the Companies will
receive credit against its FRR commitment. The Companies, according to Integrys, hope
that additional load will come from the customers currently partiripating in PjM's
demand response programs in Ohio (Fr. VoL IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participatIon in the programs towards
AEP-Ohia's peak demand reduction goals in accordance with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required
to register the committecl load with the Commission, .

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the customer's electric service provider in
relation to the commitment contracts with PJM. With that in mind and if the Commission
decides to grant AEP-Ohio's request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently committed to participate
in P]M programs for the 2008-2009 planning period and the 2009-2010 planning period be
peruiitted to honor their commitments (Integrys Br. at 27-28).

Integrys argues that the Companies' claim that taking S5O and participating in a
wholesale demand response program is a resale of power and a violation of the teerms and
conditions of their tarifts is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's consumption of energy upon a
call from the regional transmission operator (in this case, PJM). The customer is not
purchasing energy from AEP-(7hio, so any energy purchased by AEP-Ohio can be
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transferred to another purchaser. Thus, Integrys asserts that AEP-Ohio s argunment
regarding participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such programs. FinaIIy, Integrys contends
that_?,EI'-Ohio's proposal is a violation of Section 4928.40(D);_Revised Code, as such
prohibits electric utilities from prohibiting the resate of electric generation service.

The Commercial Group asserts, that because AEP-Ohio has not performed any
studies or analyses, the Companies assertion that wholesale demands response programs
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companies be
directed to design energy efficienty and demand response programs that incorporate all
available programs (Commerciat Group at Br: 9).

OEG argues that, to the extent there are real benefits to the Companies as well as to
theis *retail customers in the form of improved grid reliability, AEP-Ohio should be
required to offer PJM demand response programs to its large industriat customers.by way
of a tariff rider or thrrough a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies citrrently use the capabilities of their interraptible customers to assist the
Companies in satisfying their generation capacity requirements to PJM. According to
IEU, SB 221 gives mercantile customers the opfion of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio
(IEU Ex. l at 12).

ConsteIlation argues that AEP-flhio's proposal violates Section 4928.20, Revised
Code, and the clear intent of SB 221. Further, Constellation argues that approving AEI?
C7hio's request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM programs.
As such, consistent with the Commission's decision in lluke's ESP case (Case No. 0$-920-
ELSSO, et al.), Consteltation encourages the Commission to reject AEP-Ohio's request to
prohibit SSO customers from partic2pating in PJM demand response programs and give
Ohio's business customers all available opportunifles to reduce demand, conserve energy,
and invest in conaervation equipment (Constellation Br. at 23). OMA supports the claims
of Constellation (OMA Br, at 10).

First, we will address the claim4 regarding the Commission's authority, or as
cIaimed by Integrys, the lack of authority, for the Commission to detexmine whether or
not Ohio's retail customers are permitted to participate in wholesale demand response
programs. The Commission finds that the General Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohici s public
utiIities as evidenced in Title 49 of the Revised. Code. Accordingly, we consider this
Commission the entity to which FERC was referring in the Final Rule when it referred to
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the °relevant electric retail regulatory authority." We are not convinced by Integrys'
arguments that a spedfic act of the General Assembly is necessary to grant the
Comm;sG9on the authority to determine whether or not Ohio`s retail customers are
permitted to partlcipate in the RTO's demand response programs.

Next, the Comnzission acknowledges that the PjM programs offer benefits to
program participants. We are, however, concemed that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AEP-Ohio's
FRR and the cost of meeting that requirement is reflected in AEP-Ohio's retail rates.
Finally, we are not convinced, as AEP-Ohio argues that a customer's participation in
demand response programs is the resale of energy provided by AEP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to drberrntne whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be established pursuant to a subsequent entry. Although
we are not making a determination at #his time as to the appropriateness of such a
provision, we direct AEP to modify its ESP to eliminate the provision that prohibits
participation in PJM demand response programs.

D. Integrated Gasification Combined Cx cIe (IGCC

In Case No. 05-376-EL-LTNC, the Commission'concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies' application.33 Applications for rehearing of the
Commission's IGCC Order were timely filed and by entry on rehearing issued June 28,
206, the Commission denied each of the applications for rehearing (IGCC lteh.earing
Entry). Further, the IGCC Rehearing Entry conditioned the Commissi.on's approval of ttie,
application, stating that: (a) aA Phase I costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently incurred to
construct the pmposed IGCC facility; and (b) if the proposed IGCC faeility was not
constructed and in operation within five years after the date of the entry on rehearing, ali
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testified that, although the
Companies have not abandoned their interest in constructing and operating an IGCC
facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to constructioii
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies may be

In re Co[umbus Sautherrt Pou er Crnnpany and Ohio Power Company, Case No. 05-376-LT,-UNC, Op-mion and

Urdei (Apri120, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an IGCC
facility, the constra.ction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIP as
a percentage of total rate base which.the witness contends causes particular uncertainties
since the concept of a generation rate base has no applicability under SB 221; and the
effect of "niirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. Finally, the Companies witness notes that, since the time the
Companies proposed the ICCC faciIity, CSP has acquired additional generating capacity.
According to Company witness Baker, the Companies hope to work with the Governor's
administration, the General Assembly, and other interested parties to enact legislation
that will make an IGCC facility in Meigs Crnmty a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utili.ties must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA
Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Conunission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Commission. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rule, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matler as part of the
pending IGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of reliability, a second distribution
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for APS will continue to receive the service at the
same cost under the proposed tariff. Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-Ohio upgrades or
otherwise makes a new investment in the facilities that provide AFS to that customer. At
such time, the customer will have 6 months tv decide to disconianue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos.. Ex. 1 at 8). While OHA supports the implementation of an AFS schedule
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposal. OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the company to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers; like hospitals, require more lead iime to
evaluate their electric supply infrastructure and needs (Id.).As such, he argned that.24
months would be more appropriate for planning purposes (Id.). Mo+reover; OHA argued
that, because this issue involves the overall management and cost of operating AII?
Ohio's distribution system, the Commission should defer consideration of the proposed
AFS until AEF-Oluo's next distribution rate case where there wilt be a more deliberate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). UHA
believes that a distribution rate proceeding would better ensure that the underlying ra6e
structure for AFS is correct, sixnilar to the argument for deferring decrsion on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and IEU also a$ree
that the issue should be addressed in a distribution rate case (Staff Ex. I at 4; IEt7 Ex. 10 at
11). However, IEU further recommends that the Commission deny the Companies'
request because it is not based on prudently incurred costs (IEU Br. at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is Ifinited by the Companies' plaiuwtg horizon for
distribution facilities and the lead time required to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while more than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facilities (Id.).
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AFS schedule to some future
proceeding, statin.g that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the impl,ication that the
AFS schedule wfl1 recover imprudently irlcurred costs (Id. at 123). Thus, AEl'-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding tlvat the Companies wiIl provi.de up to 12 months notice to existing
customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the
Commission believes that the establishment of various distribution riders and rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case

where all components of distribution rates are subject to review.

F. Net EnerU Metering Service

The Companies' ESP application includes several tariff revisions. More
specifically, the Companies propose tneliminate the one pencent liinitation on the total
rated generation capacity for customer-generators on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NHMS-H). The Companies note that, at the time the ESP application was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No. 05-15E0-E[.4COI.N
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications will be incorporated into the tariffs filed in the ESP case (Cos. Ex.
1 at S-9).

OHA identifies two issues with the Companies' proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the customer-generatoxrs pxemises. OHA asserts that this
requirement prevents hospitals from benefiting from economies of scale by utilizing the
experHse of distributed generation or cogeneration companies, centralized operation and
maintenance of such facilities, and shared expertise and expenses. Further, OHA asserts
that the requirement that the facility be located on the hospital's premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a_
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operational, financial, or other reason why the
ownership requirement is necessary. Therefore, C1HA requests that the Coznmi.ssion '
delete this condition of service and require only that the hospital contract for seivice and
comply with the Companies' interconnection requirements (OHA Ex. 4 at 8-10).

AEP-Ohio responds that the requit ement that the generation facility be on sifie and
owned and operated by the customer is a provision of the currently effective 1VEN15
schedule. Further, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facflities of each hospitaL Further, AEP-Ohio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a third-party
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generatton facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-g^enerator at Section
4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, C)HA argues that the payment for net deliveries of energy should inctude
credits for iransmission costs that are avoided and energy losses on the subtransm9sgion
and distribution systems that are avoided or reduced. Further, OHA requests that such
payments for net deliveries should be made monthly without a requirement for the

34 Ia tlre lvtatler of the Applicatioa of the Commissfan's Reafero to F'roafsfams af t}he FederaT EneW Policy Act of

2005 Regardirsg Net Metering Smart Meterfttg Demand Response, Cngeneentian, and Pwxr Production, Case

No. 05-150D-EL-COI (05-150Q).
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customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer s request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generator`s activities will reduce
transmission; subtransmission, and distribution line losses and there is no-support: for
OHA's contention. Further, AEP-Ohio argues that annual payment is in compliance with
Itule 4901:140-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requirement is in compliance with
the Commission's rule (Tr. Vol. X at 118-119).

Staff submits that the Comppanies proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEMS-H and refile the tarif€ once the new
requirements are effective or with the Companies` next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-Ohio argues that the status of the
06-653 Case should not postpone the implementat3on of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-b53 Case impact the
Companies' NEMS-H; the adopted requirements can be incorporated into the NEMSS'H

schedule at that time.

As the Commission is in the process of determ7n;ng the net energy meter service
requirements pursuant to SB 221 in the 06-553 Case, the Commission finds AEP-Ohio's
revisions to its net energy metering service schedules premature. Therefore, the
Coinmission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commission in the 06-653 Case or with the Companies' next base rate proceeding.

G. Green Priciniz and Renewable Energy Credit Furchase proeYams

OCEA proposes that the Commission order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies` Green Pricing Program and to require the
Companies to develop a separate residential and small commercial net metertng customer
renewable energy credit (REC) purchase program. OCC witness Gonzalez recommended
a market-based pricing for RECs. On brief, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable resources. OCEA asserts that the programs will assist customers with
the cost of owning and using renewable energy and assist the Companies in meeting the
renewable energy requirements (OCC Ex. 5 at 10-11; Tr. Vol. IV at 232-234; OCEA Br. at

97-98).
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The Companies argue that, pursuant to the stipulation agreement approved by the
Commission in Case No. 06-1153-EL-UNC,35 the Green Pric9ng Program expired
December 31, 2008. Further, the Companiea note that the Cornmission approved the
expiration of the Green Pricing Prograin by-the Finding and {}rder issued in Case No. 08-
1302-EL-ATA 36 However, the Companies state that they intend to offer a new green
tariff option during the ESP term (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA's REC proposal, the Companies assert that the prescriptive
pricing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCCs witness acknowledged the
adrninistrative and cost-effective issues associated with the proposal. Thus, the
Companies note that, as OCCs witness acknowledged, the proposal requires farther
study before being implemented.

While the Commission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such prograrns as soon as practirable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optioanal requests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio's FSP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H. Gavin Scrabber Lease

The Companies note that in the Gavin Scrubber Case F the Cornmission
authorized OP to enter into a lease agreement with JMG Funding, L.P. (jM+G) for a
scrubber/solid waste disposal faciiities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initial 15-year
term. After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for ari additional 19 years. OP entered into the lease on
January 75,1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, until
2079: On April. 4, 2008, OP filed an application for authority to assume the obligations of
JMG and restructure the financing for certain JMG obligations in the OP and JMG case.M
In the OP and JMG case, the Commissian approved OP's request subject to two
conditions: OP m-ust seek Commis.sion approval to exercise the option to purcha..5e the

35

36

37
36

In re Columbus Sautfiern Power Cnrapany and Ohio Poruer Comparay, Case No. 06-1153-EGt7NC (May 2,

2007).
In re Columbus Soutlura Power Company and Ohio Power Company, Case No. 08-I302 EL-ATA

(December 19, 2008).
In m Ohen Pomer Comy , arzy, Case No. 93-793EI.1'113, OpSnion and Order (December 9,1993).

In re Ohio Pwner Company, CesE No. 08-498-E[rAiS, Fincting and Order (jane 4, 2008).
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Gavin scrubbers or terrnfnate the lease agreement; and OP must provide the Gomntission
with details of how the company intends to incorporate the project into its ESP (Cos. Ex.
2-A at 56-58).

As part of the Companies' ESP application, C]P requests authority to return to the
Commission to recover any increased costs assoc9ated with the Gavin lease (Cos. Ex. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrnbbers and the analysis to d,etermine the least
cost option 9s not available at this time.

The Commiccion recogni2es that additional information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to file an application to request recognition of
the Gavin lease at the time that it makes its dec9sion as to purchasing or terminating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremental

costs associated with the Gavin scrubber lease.

L Section V.E (Interim glanl

The Companies assert that this provision is part of the total ESP package and
should be adopted. The Companies requested that the Commission authorize a rider to
coIlect the difference between the ESP approved rates and the ra6es under the Companies'
current SS3 for the length of time between the end of the December 2008 biiling mont3l
and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Conunission issued finding and orders on December 19, 2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised Code, and
approving rates for an interim period unt1l such t9tne as the Commission issues its order
on AEP's proposed ESP.39 Those rates have been in effect with the first b3lling cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an eleetric
utility to provide consumers, beginning on January 1, 2009, a SSQ established in
accordance with Section 4928.142 or 4928.143, Revised Code, and given that AEP-Ohio's
proposed ESP term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of A.EI"s FSP. as modified hereiry effective January 1,
2009. However, any revenues collected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and
order.

39 7n re Cotumbus Southern Power Company and Ohio Power CmnpAny, Caee No. 08-1302-EL-ATA, Pind'ung

and Order at 2-3 ([lecember 19, 2008) and Find'mg and Order at 2(February 25, 2009).
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VII. SIGNIFICANTLY EKCESSIVE EARNINGS TEST (Sm

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the FSP:

..,resulted in excessive earnings as measured by whether the
eamed return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

AE.P-Ohio's proposed ESP SEET process may be summarized as follows: The book
measure of earnings for CSP and OP is determiried by calculating net income divided by

begi►ndng book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is more meanin.gfvl since
CSP and OP are supported by AII' Corporation. To develop a comparable risk peer
group, including public utilities, with simiIar business and financial risk, AEP-Ohio's
process includes evaluating all publicly traded U.S..firms. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(Iowest to highest). AEP-Ohio would then select the cell which includes AEP
Corporation, To account for the fact that the business and financial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CSP and OP
and taken into consideration in determining whether CSF`s or OP's ROEs are excessive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefare, Ss
considered by fixed-income investors and credit rating agencies. The ESP utiTazed two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utility peer group to
determine the starting point for which CSP's or OP's ROE may be considered excessive
(Cos. Ex. 5 at 1342). Finally, AEP-Ohio advocates that the earnings for each year the
SEET is applied should be adjusted to exclude the margins associated with OS5 S and
accounting earnings for fuel adjustment clause deferrals for which the Companies will not
have collected revenues (Cos. Ex, 2-A at 37-38; Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 3940).

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of signi#'icantly excessive earnings. ICroger and
OCEA argue that the Companies' statistical process for determirdng when CSI' and OP
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have earned significantly excessive earnings improperly shifts the burden of pmof set
forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxygroup of eleetric utilities to establish
the business and financial risk indicators, then uses Value Line to develop a data base of
companies with business and financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital stracture of
Ohio's electric utility companies and adjusting the benchmark bp the P'HRC 150 basis
points ROE adder to deterrnine significantly excessive earnings (OCC F,x. 2 at 5-6, 20).
AEF-Ohio argues that OCC's process is contrary to the language and spirit of Section
4928.143(F), Revised Code, as the statute requires the comparable finns include non-
utility firms. The SEEr proposed by OCC witness Woolridge results In the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of fcnns by utilizing the

entire list of publicly traded electric utilities in Value Line's DatapileP and one group of
non-utility fimus. The comparable non-utility group is composed of Comparuies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value l.ine has a beta (OEG Ex. 4 at 46). OEG then calculates the
difference in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 200, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utiliiy earned return of 14.14 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of AEF-Ohio to the
utility and non utility comparison groups. Finally, to determine the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval wauld mean that only
2.5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Fuxther, OEG argues that as a statistical analysis the AEP-Ohio-
proposed method elimuiates most, if not all, of the Commission's flexibility to adjust to

economic, circumstances and determine whether the utility company's earn3ngs are

significantly excessive (OEG Ex, 4 at 9-10).

AIl'-Ohio contends that OEG's SEST method €ails to comply with the statutory
requirements for the SEET, fails to control for financiat risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by OCC,

40 OEG would eliminate one company with a signi.ficant negative relurn on equity for 2D07.
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produce the same comparable non-utility and utility group for each of the Ohio electric

ut3lities (Cos. Ex. 5-A at 8-9).

The Comniercia3 Group asserts that AEP-Ohio's proposed SEET methodology will. _.:..
produce volatile ea.rned return on equity thresholds and, therefore, does not meet the
primary objective of an ESP`which is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio s SEET method, according to the
Commercial Group, fails to compose a comparable proxy group with business risk similar
to CSP and QP, including unregulated nuclear subsidiaries and deregulated generation
subsidiaries, Thus, Commercial Group recommends a coa ►parable group consist of
publicly traded regulated utility companies as determined by the Edison Electric Inslitute
(EEI). Commercial Group witness Gorman notes that using EEI's designated group of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average return on equity of approximately 9 pencent for the
period 2005 through 2008. Witness Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approximately 85 percent of the earned
return on equity observations for the designated regulated electric utility companies will
be at 12.5 percent return on equity or less. Therefore, Commercial Group recommends
that the SEET test be based on the Comnission-approved return on equity plus a spread
of 200 basis points. Commercial Group witness Gorman reasons that the average risk,

extreme risk and beta spread over AEP-Ohio's proxy group suggest that a 2 peroent/206
basis points is a conservative determination of the excessive earnings threshold
(Commercial Group Ex.1 at 3,12-17).

AEP-Ohio argues that the Commercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-Iooking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and busaness risk (Cos. I`vc.
5-A at 9-10).

OCC opposes the exclusion of aocounting earnings for fuel adjustment dause
deferrals and the deduction of revenues associated withOSS, as O&S are not one-time
write-offs or non-recurring items (OC..'C Ex. 2 at 21). OCC contends that revenues
associated with the deferrals are reported during the same period with the Companies
fuel-related expenses and to eliuninate the deferrals, as AEP-Ohio proposes, would reduce
the reveriues foir the period without deducting for the u_nderlying expense (OCC Reply Sr.
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin generated by OSS and notes that AEP Corporation's West Virginia and Virginia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is
in violation of federal law (Kroger Ex.1 at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to
the selection of comparable fEnns and, further, proposes a workshop or technfcal
conference to develop the process to determine the "comparable group earnirtgs° for the
SEET. Staff witness Cahaan reasons.thatthe SEET proposed by AEP-Ohio as a techn.ical;
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies' SEEr proposal is based upon
a definition of significance whieh would create interrnal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" earnings can be framed by, a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OSS are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this t.une. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to determine "significantiy excessive earnings." Staff claims _
that under its proposed process, at the end of the.year, the ROE of the comparable group
could be compared to the electric utilitys 10-K or FERC 1 and, if the electric utility's ROE
is less than that of the sum of the comparable gmup's ROE plus the adder, it will be
presumed that the electric utility's eamings were not significantly exeessive. Further,
Staff asserts that any party that wishes to cliaIIenge the presumption would be reqcured to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significantly excessive (Staff Ex. 10 at 8,16,19,21-24,
26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission believes that the determination of the appropriate methodology
for the SEET is extremely important. As evidenced by the extensive testimony in this case
concerning the test, there are many different views conc9erning what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself will not be actually applied until 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat information is made
pubiid f available (Cos. Ex. 5 at 11-12). The*€fore, consistent with our opinion and order
issued in the FirstEnergy ESF Case,41 the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commiasian's finding
that the goal of the workshop wiR be for Staff to develop a common methodology for the

41 In re Ohio Edisort Company, The Cteuetand Etectric IItuminating Compimy, and the Toiedo Edison C'ompany,

Case No. 06-935-E[.GS60, Opudon and Order (December 19, 20Q8).
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excessive earnings test that should be adopted for all of the electric utilities and then for
Staff to report back to the Commission on its findings. Despite A.EP-Qhio's assertions that
FirstEnergy's ESP is no longer appficable since the FirstEnergy companies rejected the
modified_.ESP, _the Commission finds that a common methodology for significantly
excessive earnings continues to be appropriate given that other ESP applications are
currefttly pending and, even under AEP-Ohio's ESP application, the SBET informafion is
not available until the July of the following year. Accordingly, the Commission finds that
Staff should convene a workshop consistent with this determination. However,
notwithstanding the Commission's conclusion that a workshop process is the method by
which the SBET wiIl be developed, we recognize that AEP-Ohio must evaluate and
determine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to QSS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies' earnings as "significantly
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily excludes
OS5 and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decision regarding an offset to fuel costs for any OSS margins in Section III.A.1.b
of this order. The Commission believes that deferrals should not have an impact on the
SESC until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we
do not wish to discourage the efficient use of OP's generation facilities and, to the extent
that the Companies' earnatgs result from wholesale sources, they should not be
considered in the SEET calculation.

VIII. IvIRO V. &SP

The Companies argue that "[tlhe public interest is served if the ESP is more
favorable in the aggregate than the expected results of an MRO" (Cos. Br. at 15). The
Companies further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the ESP a$ a whole, is more
favorable than the expected results of an MRO (Id.). The Companies aver that not only is
the SSfl proposed under the ESP more attractive than the SSO resulting froman MRO,
other non-SSO factors exist adding to the favorability of the ESP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Specificall.y, AEP calculated the market price competiiive
benchmark for the expected cost of electricity supply for retail electric generation SSO
customers in the Companiea' service territories for the next three years as $88.15 per
MWH for CSP and $85.32 per MWH for OP for full requirements service (Cos. Ex. 2-A at
5). These competitive benchmark prices were calculated by AEP using market data from
the first five days of each of the first three quarters of 200S, and averaging the data (Id. at

15).

AEP-Ohio witness Baker then compared the ESP based SSO with the MRO-based
SSO, anaIymg the foilowing components: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the
states of Delaware and Ivlatyland; PJM costs; incremental environmental costs, POLR
costs, and other non-market portions of an MR<]-based SSQ (Cos. Ex. 2-A at 3-17). AEP-.
Ohio witness Baker also considered non-S,SO costs in the comparison, such as. the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
P,EP-Ohio concluded that the cost of the BSP is $1.2 billion and the cost of the N1R0 is $1.5
billion for CSP, while the cost of the ESP is $1.4 b9llion and the cost of the MRO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-C1hio states that the
ESP for the Companies in the aggregate and for each individual company Is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $ 292 million for CSP and $262 million for OP (Id.; Cos. Br. at

135).

The Companies state that, in addition to the generation component; the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos. Ex. 2-A at 17-18). AEP-Ohio
explains that the benefits in the ESP that are not available in an MRO, include; a
shareholder-funded comnutment focused on economic development and low-income
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliabitity
initiatives (Cos. Ex. 2-A at 17-18; Cos. Ex. 3 at 1618; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Commission is required to approve the ESP. If the
C:ommission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP

application.

Staff states that, as a general principle, Staff believes that the Gompanies' proposed
ESP is more favorable than what would be expected under an MI20 (Staff Br, at 2).
However; Staff explains that modifications to the proposed ESP are necessary to make the
ESP reasonable (Id.). With Staff's proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies' proposed ESP "results in very reasonable rates" (Staff
Ex. 1 at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witness
Johnson's --ztimated market rates, that the ESP is more favorable in the aggregate as
compared to theexpected results of an MRO (Staff Ex. 1-A, Revised Exhibit JHH-1; Staff

Br. at 26).

Sevual intervenors are critical of various components of AEP-Ohio's proposed ESP
and thus conclude that the FSP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that. AEP-Ohio has failed to meet its
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burden of proof under the statute that the proposed ESP, in the aggregate, is more
favorable than an NIRO (OPAE Br. at 3, 22-23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11; Commercial Group Br. at 2-3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that: the Commission must take into, account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circumstarices presented in the
proposed FSP with the totality of the expected results of an MItO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the harmful effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ES7' does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and Staffs comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
maxi.mum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maximum blending percentages on the PAC
costs (IEU Br. at 33, citing Cos. Ex. 2-A, Staff Ex.1, Exhibit JEH-1, Tr. Vol. Xt at 78-82, and
Tr. Vol. XIII at 87-88).

OCEA disputes the Companies` comparison of the ESP to the MRO, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex.1U at 15; OC'fiA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive benclunark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex.10 at
l5-24). OCEA also questioned other underlying components of AEP witness Baker's
comparison of the MRO to the ESP regarding the proposed fiSP, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA ultimately
concludes that AEP's ESP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forwaid
market prices for energy have faUen significantly since the Companies' filed their
application and submitted their supporting bestimony (Constellation Ex. 2 at.16).

Contrary to the position taken by ConsteAatfon and OCEA,42 AEP-Ohio contends
that the market price analysis supplied in support of the E8P does not need ta be updated
in order for the Carnmission to determine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Ohi.o responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at 130-131).

Contrary to arguments raised by various intervenors, AE.F-Ohio avers that the
legal standard to approve the ESP is not whether the Comrn;gsion can make the ESP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

42 Constellation Br. at 17; OCEA Br. at 19-24:
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Commission
determines that the ESP is not more favorable than the expected resuIts of an iVIRO {Id. at
4). As some intervenors have recognized,O the Conunission does not agree that our
authority to make modifications is limited to an after-the-fact determination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantificaflon of the ESP v. MRO comparison, as
tnodified herein, we believe that the cost of the ESP is $673 miUion for CSP and $747

miIlion for C7P, and the cost of the MRO is $1.3 biIlion for CSP and $1.6 billion for OP.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928.143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by d-ds order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

I

IX. CONCLUSI©N

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, . provides future revenue certainty for the

Companies, and affords rate predictability for the customers. Upon consideration of the
application in tlris case and the provisions of Section 4928.143(C)(1), Revised Code, the
Commission finds that the ISSP, includ'ntg its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, as modified by. this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under 5ection 4928.142, Revised Code. Therefore, the Commission finds tbat the

proposed three-year ESP should be approved with the modifications set forth in. this
order. To the extent that intervenors have proposed modifications to the Companies' ESP
that have not been addressed by this opinion and order, the Commission concludes that

the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies' should file revised tariffs

consistent with this order, to be effective with bills rendered january 1, 20U9. In light of

the timing of the effective date of the tariffs, the Commission finds that the revised tari€fs
shall be approved upon filing, effective January 1, 2009, as set forth herein, and contingent
upon final review by the Conttnission.

43 OEG Br. at 3.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSI' and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Commissian.

(2) On July 31, 2008, CSP and OP filed applications for an SSSU in
accordance with Section 4928.141, Revised Code.

(3) On August 19, 2008, a technical conference was held regarding
P.EP-Ohia's applications and on November 10, 2008, a
prehearing conference was held in these matters.

(4) On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-Ohio; OPAE; APAC;
OHA; Constellation; I3ominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBOJOSBA/BASA) Ormet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Commercial Group; EnerNoc, Inc.;
and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and conduded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 witnesses
testified on behalf of various intervenors, and 10 witnesses
testified on behalf of the Commission Staff.

(6) Five local hearings were held in these matters at which a total
of 124 witnesses testified.

(7) Briefs and reply briefs were filed on December 30, 2008, and
January 14, 2009, respectively.

(8) AEP-Ohio's applications were filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their SSfl.

(9) The proposed ESP, as modified by this opinion and order,
induding its pricing and all other tertns and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.
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RDER:0

It is,#herefore,

ORDERED, T'hat the Companies' application for approvat of an. ESi', pursuant to
Sections 4928.141 and 4928.143, Revised Code; be modified and approved, to the extent
set forth herein: It is, further,

ORDERED, That the Companies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, contingent upon final review and approval by the Comrnission. It is

further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its.superseded tariffs. The Companies shall file one copy in this case docket
and one copy in each Company`s TRF docket (or may make such filing electronically, as
directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated for
distribut9on to 5taff. it is, further,

ORDERED, That the Companies notify ,aIl affected customers of the chat4ges to the
tariff via bill message or biil insert within 45 days of the effective date of the mriffs. A
copy of this customer notice shall be submitted to the Cosnmiss'ion s Service Monitoring

and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on all parties of record.

Alan R. Schriber, Chairman

Paul A_ Centolella Ronda H'artman Fergus

Valerie A. Letnmie

KWB/GNS:vrm/ct

Entered in the Journal

MAR 18 20

Rene6 J. Jecekiavs
Secretary

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southem Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of )
Ohio Power Company for Approval of )
its Electric Security Plan; and an ) Case No. 08 918-EL-SSO
Amendment to its Corporate Separation )
Plan.

CONCURRING OPINION OF CHAIl2MAN ALAN R. SCFIRIBER

ANt7 COMl4II5SIONfiR PAUL A CEN' iOLELLA

We agree with the Commission's decision and write this concurring opinion to
express additional rationales supportitt.g the Commission's decision in two areas.

g„rldSMART Rider

The Order sets the initial amount to be recovered through the gridSA4ART rider
based on the availability of federal matclvng fnnds for smart grid demonstrations and
deployments under the American Recovery and Reinvestment Act of 2009. AEP-Ohio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Phase 2 plan and initiate deployments in a timely and reasonable

manner.

The foundation of a smart grid is an open-,architecture communications system
which, tirst; provides a commori platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

These capabilities can pmvide signilicant consumer and societal benefits. In the
near term, participating consumers will have new capabilitiea for managing the'ir energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
will be able to pmvide consumers feedback regarding their electric usage patterns and
improved customer service. And, the eombination of distribution automation and
advanced metering should enable AEP-0hio to rapidiy locate damaged and degraded
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distribution equipment, reduce outages, and minimize the duration of any service
interruptions. We expect that consumers will experience a material improvement in

service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastructure, development of perfortnanoe
standards and targets for service quality for all consumers, and implementation of
distributed generation Section 4928.02 of the Revised Code. The Commission's Order
advances these policies.

AEP-Ohio and its customers are likely to face signiPicant challenges over the next
decade from rising costs, requirements for itnproved reliability, and environmental
constraints. Our Order will enable AEP-C1hio to take a first step in developing a modern
grid capable of providing affordable, reliable, and environmentally sustainable electric
service into the future.

PTM Demand Remonse Proetam

First, we wish to emphasize that the Commission supports demand response

irutiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AEP-Ohio customers are responsible. We encourage
AEP-Ohio to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capaeity that it

must carry under PJM market rules.

Finally, consumers should have the opportunity to see and respand to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing options for c+ammercial and industzial SSO
customers who have the interval metering needed to support such rates. Such options
should eetable 'gible coRumys to directly manage risk and optimize their energy usage.

Alan R, Sduiber Paul A. Centotella
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THE PUBLIC UTILITIES COMMISSION OP OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an E'lectric Security Plan; an Amendment to
its Corporate Separation I'lan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EI,SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Planl and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-ELrSSO

CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO

Tt is the Commissiori s responsibility to promote the policy of this state to "ensure
the availability to consusners.of ... reasonably priced retail electric service." R.C.
4928.02(A). We are mandated to approve or modify and approve an electric security
plan (ESP) when we find that the plan or modified plan, including its pricing and all
other terms and conditions, including any deferrals and futnre recovery of deferrals, is
more favorable in the aggregate as compared to the expected results that would
otherwise apply under R.C. 4928.142. R.C. 4928.143(C)(1).

While an ESP may include components described in R.C. 4928.143(B)(2), nothing
in S.B. 221 requires that it be built on a component by component basis: In fact, given
that the ESP is not cost based, focusing on any component in which a cost increase is
expected or demonstrated obscures the failure to conduct the corollary examination of
components of the base rate in which savings have occurred or in which revenue has
increased. Thus, we are practically limited in our examination of an ESP or modified

ESP to the aggregate impact.

While I concur that the modified ESP is more favorable In the aggregate than
what would be expected under an MRO, I do not agree with the underlying policy
decisions expressed in paragraphs 18, 38, and 76 of the order and write separately to
highlight that, *.•ihile I do not agree as to these poIicy decisions. I do concur in the result.
As to the FAC baseline, in a cost-based matter it would be unacceptable to sacrifice
accuracy when, alternatively, the Commission could order the record to be reopened for
the sole purpose of receiving updated testimony as is appropriate for information that
could not have been known at the time of the hearing pursuant to Rule 4901-1-34 of the
Ohio Administrative Code, or order that the baseline be trued-up to account for actual
2008 fuel costs during annual reconciliation. Further, I spec3fically do not agree that R.C,
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4928.143(B)(2) contemplates recovery for pre'January 1, 2009 environmental
expenditures or that carrying costs for envirorixnental expenditures should be accrued
at the weighted average cost of capital when there has been no finding that the debt has
been prudently incurred taking into account the availability of pollution control funds.
Nor can I find, as to the incremental increase in the provider of last resort cost, that the
Black Scholes model is an appropriate tool to determine an appropriate POLR charge,
or that an increased risk of migration exists which requires an incremental increase in
POLR, as a POLR component was already included within the Companies' existing

base rates.

The ultimate result of these policy decisions, however, is to increase the
Companies' authorized revenue which, when combined with revenue realized from
other components of the ESP, results in a particular price for retail electric service. It is
this price, together with all the terms and conditions of the modified ESP, that must be
more favorable in the aggregate than the results otherwise to be expected pursuant to
R.C. 4928.142 in order for the modified ESP to be approved.

Evaluating the "expected° results that would otherwise apply under R.C.
4928.142 when compared to this price is of necessity speculative. The calculation must
include a projected market cost. Within the existing record, I concur that the proJec6ed
market cost has been appropriately defined? I do, however, find that, as argued by IEIJ
and as sununarized in paragraph 132, such a calculation may not properly include an
incrementaI POLR increase. However, as stated in paragraph 137, even when
correcting for this error by eliminating the incremental POLR increase from the MRO
cost, I specifically concur that the modified ESP is still more favorable in the aggregate

ared to the exQected results of an MRO.mpas co

Cherylj< Roberto, Conunissioner

i Given the significanHy different economic conditions which existed between the time of the record
testimony and the time at which the Commission considered tttis matter (both as to the original entry
and upon rehearing), I would, however, have supported reopening the record for the Iimited purpose

of refreshing the market price projections as this information was not available at the time of the

hearing.
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BEFORE

'CHE PUBLIC U'1'ILITIFS COMMISSION OF OMO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Flecixic Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plam and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-SSO

ENTRY ON REHEARING

The Commission finds:

(1) On July 31, 2008, The Columbus Southern Power Company
(CSP) and Ohio Power Company (OP) (jointly, AEP-Ohio or the
Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.142, Revised Code. The
application is for an electric security plan (ESP) in accordance
with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Corrunission issued its opinion and
order (Order) in these matters approving, with modifications,
AEP-Ohio's proposed ESP. On March 30,2009, the Commission
amended, nunc pro tune, its Order.

(3) Section 4903.10, Revised Code, states that any party to a
Commssion proceeding may apply for rehearing with respect
to any matters determined by the Commission, within 30 days
of the entry of the order upon the Commission's journal.

(4) On April 16, 2009, Ohio Energy Group (OEG) and Indnstrial
Energy Users-Ohio (IEU) each filed applications for rehearing.
Applications for rehearing were also filed by the Office of the
Ohio Consumers' Counsel (OCC)); Ohio Association of School
Business Officials, Ohio School Boards Association, and
Buckeye Association of School Adrninistrators (collectively,

Schools); Ohio Hospital Association (OHA); Ohio
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(5)

Manufacturers' Association (OMA); Kroger Company (Kroger);
and AEP-Ohio on Apri1 17, 2009. Memoranda contra the
various applications for rehearing were filed by Kroger, OCC,
AEP-Ohio, IF.U, OEG, Integrys Energy Service, Inc. (Integrys),
and Ohio Partners for Affordable Energy (OPAE). In their
applicat3ons for rehearing, the various intervenors raised a
number of assignments of error, alleging that the Order is
unreasonable and unlawful.

By entry dated May 13, 2009, the Commission granted rehearing
for further consideration of the matters specified in the
applications for rehearing. In this entry, the Commission will
address the assignments of error by subject matter as set forth

below.

(G) The Commission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been thorougMy and
adequately considered by tlie Conunission and are being

denied.

(7) IEU filed a motion for immediate relief from electric rate
increases on Apri120, 2009, and AEP-Ohio filed a memorandum
contra on Apri123, 2009. IEU filed a reply on April 24, 2009.

Further, on June 5, 2009, OCC, OMA, Kroger, and OEG filed a
motion for a refund to AEP-Ohio's customers and a motion for

AEP-Ohio to cease and desist future collections related to its
arrangement with Ormet Primary Aluminum Corporation
(Ormet) from its customers. AEP-Ohio and Ormet ftled
memoranda contra the motions on June 12, 2009, and June 23,
2009, respectively, and the movants replied on June 17, 2009,
and June 30, 2009. OCC also indicates in its application for
rehearing that it is seeking rehearing on the two March 30, 2009,
orders issued by the Com.mission, which includes the Entry
Nunc Pro Tunc that amen.ded the Order in this proceeding, as
well as the order issued denying a motion for a stay. The
Commission will address the substance- of aIl of the motions,

and all responsive pleadings, within our discussion of and
decision on the merits of the applications for rehearing as set
forth betow. Accordingly, with the consideration herein of the
issues raised in the motions, the motions are granted or denied
as discussed herein.
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GENERATION

A. Fuel Adjustment Cause (FAC}

(8) AEP-Ohio asserts that limiting the FAC to only three years (the
term of the ESP) is unreasonably restrictive (Cos. App, at 37-38).
AEP-Ohio argues that it is unreasonable to aIlow the FAC to
expire given that a FAC may be required in a future SSC)
established in accordance with Section 4928.141, Revised Code:

(9) IEU and OCC disagree with AEP-Ohio and subnut that there is

no valid reason for the FAC mechanism to extend beyond the

life of the FSP (IEU Memo Contra at 13; OCC Memo Contra at 6-

7).

(10) The Commission finds that AEP-Ohio's argument lacks merit,
and therefore AEP-Ohio's reheaxing request on this ground
should be denied. The Commission limited the authorized FAC
mechanism, established as part of the proposed ESP, to the term
of the ESP approved by the Comm.ission. If a FAC mechanism
is proposed in a subsequentSSSO application filed pursuant to
Section 4928:141, Revised Code, the Commission will determine
the appropriateness of the SSO proposal, including all of its
terms, at that time. It is unnecessary, at this time, to extend this
provision of the FSP beyond the terin of the approved FSP.

1. FAC Costs

(a) Off-System Sales (055}

(11) OCC contends that the Commission erred by not crediting
customers for revenues from C1SS and for not following its own
precedent (OCC App. at 16). OCC relies on past Cominission
decisions concerning electric fuel clause (EFC) proceedings.

(12) IEU also disagrees with the exclusion of an offset to the FAC
costs for revenues associated with OSS, claiming that the
Commission did not explain the basis for its decision (IEU App.
at 11).
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(13) AEP-Ohio notes that OCC's arguments were already rejected by
the Commission in its Order, and that the Commission s
decision is not inconsistent with any of its precedents regarding
the sharing of profits from OSS between a utility and its
customers (Cos. Memo Contra at 40). AEP-Ohio d'zstinguishes
previous EFC proceedings from proceedings filed pursuant to

SB 221.

-4-

(14) The Coinmission first explains that this is not an EFC
proceeding. While some aspects of the automatic recovery
mechanism contained in Section 4928.143(B)(2)la), Revised
Code, may be analogous to the EFC mechanism, the statutory
provisions regarding the EFC were repealed many years ago.
Thus, OCC's cited precedent is irrelevant to our ruling in this
case with respect to the OSS. Secondly, contrary to IEU's
assertion, the Commission has already fully considered and
addressed, in the Order at pages 16-17, all of the arguments
raised on rehearing by OCC, as well as those raised by other
intervenors in the proceeding.- The Commission explained that
Section 4928.143(B)(2)(a), Revised Code, specifically provides
for the automatic recovery; without limitation, of certain
prudently incurred costs: the cost of fuel used to genexate the
electricity supplied under the SSO; the cost of purchased power
supplied under the SSO, including the cost of energy and
capacity and power acquired from an affiliate; the cost of
emission allowances; and the cost of federally mandated carbon
or energy taxes. Given that OCC and IEU have failed to raise
any new arguments regarding this issue, rehearing on these,
grounds should be denied. However, we emphasize that FAC
costs are to continue to be aIlocated on a least cost basis to
POLR customers and then to other types of sale customers.
Allocating the lowest fuel cost to POLR service customers is
consistent with the electric utilities•' obligation to POLR
customers and wilt minimize the burden on most ratepayers.

2. PAC Baseline

(15) OCC's first assignment of error is that the Cominission's
adoption of the FAC baseline was not based on actual data in
the record, and that the Company bears the burden of creating
such a record in order to collect fuel costs pursuant to Section
4928.143(B)(2)(a), Revised Code (OCC App. at 12). OCC
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recognizes that an ESP may recover the costs of fuel, but argues
that these costs must be "prudently incurred" (Id.). OCC adds
that °jt]he clear language [of SB 2211 must be read to include
recovery of only actual costs as anything more would not be
prudent to recover from customers" (Id.). Nonetheless, OCC
then admits that the actaal 2008 fuel costs were not known at
the time of the hearing,l but requests that the Conunission order
the Companies to produce actual fuel costs for 2008, after the
record of the case has been closed, for purposes of establishing
the baseline. Thus, OCC would have the Commission do
exactly what its first assignment of error is criticizing the
Commission's order for doing, which is use data that is not in

the record.

(16) Similarly, IEU argues that, based on infortnation and reports
that have been subsequently developed and filed in other
jurisdictions, Staffs methodology was incorrect. Therefore, IEU
requests that the Commission adopt a methodology that sets the
baseline based on 2008 actual costs (IFsU App. at 12-13).

(17) AEP-O$io responds that the Commission's decision must be
based on the record before it and it is not feasible to do what
OCC and IEU request (Cos. Memo Contra at 39). Nonetheless,
AEP-Ohio states that, even if the 2008 data was available in the
record, it would be inappropriate to use absent substantial
adjustments due to the volatility of fuel costs in 2008 and the
extraordinary procurement aceivities that occurred (Id., citing
Cos. Ex. 7B at 2-3; Tr. XIV at 74-75).

AEP-Ohio further argues that the Commission's modification of
the Companies' baseline contained in its proposed ESP was
unreasonable. AEI'-Ohio argues that its methodology was the
appropriate methodology because its methodology identifies
the portion of the 2008 SSO rate that correlates to the new FAC
rate, and is not a proxy for 2008 fuel costs (Cos. App, at 38-39).
OCC disagrees and urges the Commission to reject AEP-Ohio's
methodolog•y, as well as Staff's, and adopt the actual 2008 fuel
costs (OCC Memo Contra at 8).

1 We witl assume that OCCs reference to 2009 actual data was a typographical error and the reference

should he to 2008 (see OCC App. at 13).
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(18) As explained in the Order, the actual 2008 fuel costs were not
known at the time of the hearing (Order at 19, citing OCC Ex. 10

at 14). Therefore, based on the evidence presented in the record,
the Commission determined that a proxy should be used to
calculate the appropriate baseline. After making this
determination, the Conunission reviewed all evidence in the
record and all parties' arguments, and adopted Staf€'s
methodology and resulting value as the appropriate FAC
baseline. AEI'-ohio, OCC, and IEU have raised no new
arguments regarding this issue. Accordingly, rehearing on this
ground is denied.

3, FAC Deferrals

(19) OCC argues that the Commission erred by not requiring
deferrals and carrying costs to be calculated on a net-of-tax
basis, and the Commission's reliance on Section 4928.144,
Revised Code, was misplaced because the FAC, deferral
approved by the Comrnission is not a phase-in of rates
authorized by SB 221(OCC App. at 14). The Schools, however,
conclude that the Commission exercised its authority pursuant
to Section 4928.144, IZevised Code, when it found that AEP-Ohio
should phase-in any authorized increases, and that those
amounts over the allowable increase percentage levels would be
deferred pursnant to Section 4928.144, Revised Code, with
carrying costs (Schools App. at 4). Notwithstanding the
Contrnission's statutory authority to phase-in increases through
deferrals, the Schools assert that School Pool participants who
buy generation service from competitive retail electric service
(CRES) providers should receive a credit on their bills during
the PSP equal to the fuel that is being deferred (even though
FAC deferrals will not be recovered via an unavoidable
surcharge until. 2012, if necessary) (Id, at 5). The Schools
rationalize that any other outcome would violate the policy of
the state, specifically Section 4928.02(H), Revised Code (Id. at 6).

(20) OCC also argues that the Comznission failed to foltow its own
precedent and that deferrals are incompatible with Section
4928.143(B)(2)(d), Revised Code, inasmuch as the deferrals
destabilize customer prices, introduce uncertainty, and are
unfair and unreasonable (OCC App. at 14, 42-44). OCC
recognizes that SB 221 allows deferrals under an ESP, but states
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that those deferrals are Iimited to those that stabilize or provide
certainty (Id. at 42). OCC explains that deferraIs will cause
future rate increases and add carrying costs to the total amount
that customers wili pay. OCC.adds that the record is void of
any projection that electric rates will decrease following the ESP
period, and, therefore, concludes that the deferrals will have a
de-stabilizing effect on customers' electric bills beginning in
2012 (Id. at 42-43). The Commission notes that based on its
analysis of the Companies•' ESP, as approved in the Order and
modified in this entry on rehearing, our projections indicate that
deferred fuel cost will likely be fully amortized by the end of

this ESP for t'.SP and within two to three years after the end of

this ESP for OP.

(21) OCC further contends that the use of a weighted average cost of
capital (WACC) to calculate the carrying costs associated with
the FAC deferrals is unreasonable and will result in excessive
payments by customers. OCC asserts that the carrying charges
should instead be based on the actual financing required to
carry the deferrals during the short-term period (Id. at 45).

(22) IEU submits that the Commission failed to require AEP-Ohio to
limit the total bill increases to the percentage amounts specified
in the Order (IEU App. at 40).

(23) AEP-Ohio supports the Conunission's decision authorizing
FAC deferrals, with carrying costs, and contends that the
authorized phase-in of rate increases, and associated FAC
deferrals, comply with Section 4928.144, Revised Code, and are
compatible with Section 4928.143(B)(2)(d), Revised Code (Cos.
Memo Contra at 42). AEP-Ohio also supports the use of WACC,
rather than a short-term debt interest rate, given that the period
of cost deferrals and their subsequent recovery will take place

over the next ten years (Id. at 43).

(24) AEP-Oh.io, however, argues that the Comniission's adjustment
to its phase-in proposal and 15 percent cap on the ESP rate
increases were unreasonable, disrupting the balance between
up-front revenue recovery and subsequent recovery of deferrals
(Cos. App. at 12). To this end, AEP-Ohio contends that the
Commission`s authority under Section 4928.144, Revised Code,
"must be exerclsed in the total context of Chapter 4928, Ohio
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Rev. Code, particularly in the context of the standard for
approval of an ESP without modification" (Id., n,6). AEP-Ohio
adds that the Conunission's modification of its 15 percent cap
was "too severe," and requests that the Commission rebalance
the amourit of the authorized increases and the size of the
deferrals to reflect, at a minimum, annual 10 percent increases
during the ESP term (Id. at 12-13). While agreeing with AEP-
Ohio that the Order is unjust and unreasonable, IEU disagrees
that the balance favors customers. IEU argues that the
Comrnission s imposition of limits on the total percentage
increases on customers' bills has not been followed (IEU Memo

Contra at 8-9).

(25) Furthermore, AEP-Ohio requests that, if the Commission does
not modify the total percentage increases allowed, the
Commission should clarify the intended scope of the limitations
that it has imposed, and specify that the 15 pencent cap does not
include revenue increases associated with a distribution base
rate case or the revenues associated with the Energy Efficiency
and Peak Demand Reduction Cost Recovery (EE/PDR) Rider
(Cos. App. at 13). OEG supports AEP-Ohio's clarification, while
IEU urges the Commission to reject AEP-Ohio s requested
clarification, and find that the limitations on the percentage
increases imposed by the Comrnission in the Order apply an a
total bill basis (OEG Memo Contra at 3; IETJ Memo Contra at 9).

(26) Section 4928.144, Revised Code, authorizes the Commission to
order any just and reasonable phase-in of any electric utility rate
or price established pursuant to an ESP, with carrying charges,
and requires that any deferrals associated with the authorized
phase-in be collected through an unavoidable surcharge. The
Commission continues to believe that a phase-in of the ESP
increases, as authorized by Section 4928.144, Revised Code, is
necessary to ensure rate or price stability and to mitigate the
impact on customers. We further believe that our established
limits on the total percentage increases on customers' bills in
each year were just and reasoriable and remai.r, appropriate.
Nonetheless, upon further review of the workpapers filed with
the tariffs and the comments received from parties concerning
the practical application of the total percentage increases on
customers' bftls, it has come to the Commission's attention that
the Companies included in the total allowable revenue increase
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an amount that equals the revenue shortfall associated with
their joint service territory customer, Ormet. In their
calculation, the Companies assumed that the joint service
territory customer would continue paying the amount that it
was paying on December 31, 2008 (established pursuant to a
prior settlement), which was above the approved tariff rate for
that rate schedule. Instead, the Companies should have
calculated the allowable total revenue increase based on that
customer paying the December 31, 2008, approved tariff rate for
its rate schedule. Additionally, the Companies' calculation
should have been levelized and ziot reflected any variations in
customers' bills for tariff/voltage adjustments. Accordingly, we
direct the Companies to recalcnlate the total allowable revenue
increase approved by our Order issued on March 18, 2009, as
clarified by the Entry Nunc Pro Tunc issued on March 30, 2009,
and as modified herein, and file revised tariffs consistent with

such caiculation.

(27) Additionally, the Commission clarifies that the Transmission
Cost Recovery (TCR) rider should not impact the allowable total
percentage increase. As approved in the Order, the TCR rider
will continue to be a pass-through of actual transmission costs
incuxred by the Companies that is reconciled quarterly.
Similarly, any future adjusfiments to the EE/PDR Rider are
excluded from the allowable total percentage increases. As
explained in the Order, the EE/PDR Rider was designed to
recover costs associated with the Companies' irnplementation of
energy efficiency programs that wlll achieve energy savings and
peak demand programs designed to reduce the Companies'
peak demand pursuant to Section 4928.66, Revised Code (Order
at 41). The costs included in the EE/PDR Rider will be trued-up

annually to reflect actual costs.

(28) We further clarify that the phase-in/deferral structure does not
include revenue increases associated with any distribution base
rate case that may occur in the future. Any distribution rates
established pursuant to a separate proceeding, outside of an
SSO proceeding, will be considered separately. Section
4928.144, Revised Code, authorizes phase-in of rates or prices
established pursuant to Sections 4928.141 to 4928.143, Revised
Code, not distribution rates established pursuant to Section

4909.18, Revised Code.
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(29) With respect to OCC's and the Schools' issues regarding the
FAC deferrals and carrying charges, we find that those issues
were -thoroughly addressed in ourOrder at pages 20-24, and
that the parties have raised no new arguments regarding those
issues. Accordingly, the Conunission finds that rehearing on
those assignments of error are denied.

(30) Similarly, the Conunission finds that AEP-Ohio's arguments
regarding its proposed 15 percent cap were fully addressed in
our Order, and AEP-Ohio has raised no new arguments to
support its position. Additionally, AEP-Ohio's alternative
proposal of an annual 10 percent cap fails on similar grounds.
The Companies have offered no justification or support for its
adjusted proposal. As such, the Cominission finds that

rehearing on this ground is denied.

(31) With respect to the other assignments of error raised, the
Comrnission emphasizes that it was the intent of our Order to
phase-in the authorized increases and to limit the total
percentage increases on customers' biIls to an increase of 7
percent for CSP and 8 percent for OP for 2009, an increase of 6
percent for CSP and 7 percent for OP for 2010, and an increase
of 6 percent for CSP and 8 percent for OP for 2011, as explained
hereirL To the extent that'the Commission's intent was not
memorialized in the Companies' tariffs, or the application of
those tariffs, we grant rehearing to correct the errors or clarify

our Order as delineated above.

S. Incremental Carrvine Cost for 2001-200$ Environmental
Tnvestment and the Carrying Cost Rate

(32) In the Order, the Commission concluded that AEP-Ohio should
be allowed to recover the incremental capital carrying costs that
will be incurred after January 1, 2009, on past environrnentaI
investments (2001-2008) that are not presently reflected in the
Companies' existing rates, as contemplated in AEP-Ohio's RSP
Case. Further, the Commission found that the recovery of
continuing carrying costs on environmental investments, based
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on WACC, is consistent with our decision in the 07-63 Case2 and
the RSP 4 Percent Cases,3 The Commission agreed with the
rationale presented by the Companies that the levelized
carrying cost rates were reasonable and should be approved.

(33) First, IEU argues that the Commission's decision fails to comply
with the requirements of Section 4903.09, Revised Code, to
sufficiently set forth the reasons prompting the Commission s
decision based upon the findings of fact in regards to carrying
costs and several other issues (IEU App. at 4-26).

(34) lEU and CCC argue that Section 4928.143(B)(2)(b), Revised
Code, limits any allowance for an environmental expenditure or

cost to those incurred on or after January 1, 2009. IEU and OCC
interpret Section 4928.143(B)(2)(b), Revised Code, to only allow
the electric utility to recover a reasonable allowance for
construction work in progress for any of the electric utility's
costs for environmental expenditures for any electric generating
facility, provided the costs are incurred or the expenditures
occur on or after January 1, 2009 (IEU App. at 14; OCC App. at
38-39). OCC argues, as it did in its brief,4, that both divisions
(B)(2)(a) and (B)(2)(b) of Section 4928.143, Revised Code, require
an after-the-fact determination that the expenditures were
prudent and are, therefore, inappropriate for the Conunission s
consideration in this ESP proceeding (OCC App. at 38). OCC
contends that the Order failed to address whether it was proper
under the statute to collect carrying costs on the environmental
investment as the Contniissian merely accepted Staff s position
(OCC App. at 38-39). OCC concludes that the prudence of the
environmental investment should be examined in a subsequent

proceeding.

(35) Further, IEU and OCC also claim that the Commission failed to
calculate the carrying charges on the various types of special
financing available to finance environmental or pollution
control assets, including the cost of short-term debt, consistent

In Ye Colurnbus Southern Power Company amt Ohio Power Company, Case No. 07-63-EL-UNC, Opinion and

Order (October 3, 2007) (07-63 Case).
In re Coittmbus Southern Power Company ana Ohio Pawzr Company, Case Nos. 07-1132-ELrUNC, 07-1191-

EL-UNC, and 07-1278-EUUNC (RSl' 4 Percent Cases),
OCC and the Sierra Club-0hio Cbapter joined together to file its brief in this matter and referred to
themselves jointly as the Ohio Consunier and Enviranmental Advocates (OCEA).
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with the Commissiori s rulings in other proceedings ([EU App.
at 15; OCC App. at 46).5

(36) AEP-Ohio argues that to comply with the requirements of
Section 4903.09, Revised Code, the arder must show, in
sufficient detail, the facts in the record upon which the order is
based, and the reasoning followed by the Commission in
reaching its conclusion.6 Thus, AEP-Ohio condudes that as
long as thereis a basic rationale and record evidence supporting
the Order, no violation of Section 4903.09, Revised Code, exists

(Cos. Memo Contra at 8-9)7

(37) Further, AEP-Ohio argues that OCC is mischaracteriaing the
Companies' request for environmental carrying costs pursuant
to Section 4928.143(B)(2)(b), Revised Code. AEP-Ohio argues
that its requests for enviroiunental carrying costs nicurred
during the ESP period are based on the broader language of
Section 4928.143(B)(2), Revised Code. AEP-t7hfo notes that
Section 4928.143(B)(2), Revised Code, states that a company's
ESP may provide for or include, without limitation, any of the
provisions itemized in paragraphs (a) through (9) of Section
4928.143(B)(2), Revised Code (Cos. Memo Contra at 45-46).

(38) The Cotnmission affirms its decision to permit AEP-Ohio to
recover the carrying costs to be incurred after January 1, 2009,
on environmental investments made prior to 2008. The
Commission interprets Secti.on 4928:143(A)(2), Revised Code,
like the Companies, to permit AEP-Ohio to indude as a part of
its ESP the carrying costs on environmental invesiments that are
incurred January 1, 2009, thraugh December 31, 2011, the ESP
period. The carrying costs on the environmental investments
fall within the ESP period and, therefore, may be included in the
ESP pursuant to the broad language of Section 4928.143(B)(2),
Revised Code, permitting recovery for unenumerated expenses.

See In the Mrttter of the Appltcation of Cotumbus Souf}ra'n Potoer Company and Ohio Power Cotttpany to Adjust

F.ach Company's Transmission Cost Recoaery Ridcr, Case No. 08-1202-EL-LINC, Pinding and Order at 4

(December 17, 2008); In the Matter of the AppIicaEion of The Duyton Pcwer and Light Company forAuthority to

Modtfy.its Accrounfing Procedure for Certain Storm-Retated Seraices Restoration Cosfs, Case No. 08-1332-Eir

AAM, Pinding and Order at 1(January 14, 2009).
Indus. Ettetgy Users-Ohio v. Public Lltft: Cotnm. (2008), 127 Oltio St3d 486, 493, quoting MCI

Telecommunications Corp. u. Pub. Util. Comm. (1987), 32 Ohio Sk3d 306, 312.
Tongren v. Pttb. UtiI. Comm. (1999), 85 Ohio St,3d 87,90.
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As noted in the Order, approval of the continuing
environmental carrying costs is consistent with the
Commission's decisions in the 07-63 and the RSP 4 percent
cases. Given our prior orders, we find that inclusion of these
expenses is reasonable. IEU and OCC have not raised any new
claims that the Comrnission have not previously considered
regarding the carrying costs on AEP-Ohio`s environmental
investments. Accoxclingly, IEU's and OCC's requests for
rehearing on this issue are den3ed.

C. Annual Non-FAC Increases

(39) AEP-Ohio asserts that the Co.mmission's rejection of the
proposed automatic annual increases to the non-FAC portion of
the generation rates is unlawful and unreasonable (Cos. App. at
14-17). AEP-Ohio claims that the proposed annual increases of
3 percent for CSP and 7 percent for OP were intended to recover
costs during the FSP period associated with environmental
investments made during that period, as well as cost increases
related to unanticipated, non-mandated, generation-related cost

increases (Id. at 14). AEP-Ohio notes that, although the Orcier
adopted 5taff s proposal regarding recovery of carrying charges
on new environmental investments, the Comrnission's failure to
adopt any automatic, annual increases was unreasonable and
unlaviful pursuant to Section 4928.1^..3(B)(2)(e), Revised Code
(Id. at 15). The Companies specifically request that the
Commission authorize the 3 and 7 percent automatic, annual
increases, offset by whatever revenue increase is granted in

relation to the recovery of carrying costs related to new
environmental investment (Id. at 15-16). At one point, however,
AFSP-Ohio seems to be arguing that the Commission should
adopt any automatic, aimuai increases, regardless as to whether
it is the amount of increases proposed by AEP-Ohio or the
amount recommended by Staff (Id. at 15).

(40) As noted by ISU and OCC, the Compardes do not raise any new

arguments with regard to allowing autoritatic, anriual increases
(IEU Memo Contra at 9-10; OCC Memo Contra at 10). Just as
we concluded in the Order, the Companies have failed to
sufficiently support the inclusion of such automatic increases,
and the record is void of any justification for the increases.
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AEP-Ohio has raised no new arguments, and thus, its request
for rehearing on this ground is denied.

(41) . With xegard to the recovery Qf carrying charges on new,
environmental investments, AEP-Ohio questions the timing of
when it may seek recovery of the carrying costs associated with
the new investments made d.uring the ESP (Cos. App. at 16).

(42) In our Order, we adopted Staff's approach regarding the
recovery of the carrying costs for environmental investments
made during the ESP period, and found that the Companies
could request, through an annual fiting, recovery, of carrying
costs after the investments have been made to reflect actual
expenditures (Order at 29-30). The Commission cited Staff's
example, which envisioned an application in 2010 for recovery
of 2009 actual environmental investment costs and annually
thereafter for each succeeding year to reflect the actual
expenditures (ld., citing Tr. Vol. XII at 132; Staff Ex. 10 at 7). To
clarify, we condude that Staffs approach, requiring an
application to request recovery of actual environmental
investment expenditures after those expenditures have been

incurred, is reasonable. -

II. DISTRIBU'TION

A. Annual Distribution Increases

(43) The Companies proposed two plans, an Enhanced Service
Reliability Plan (ESRP) and gridSMART, to support ttutiattves
to improve ABP-Ohids distribution system and service to its
customers. The Companzes requested annual distribution rate
increases of 7 percent for C.SP and 6.5 percent for OP to
implement the two plans. In the Order, the Comneission
considered the two plans separately and found that the annual
distribution rate increases were unnecessary in light of the
Commission's findings on the ESRP and gridSIvIART plans, and
consequently eliminated the annual distribution rate increases

from the ESP (Order at 30-38).

Kroger maintains that the Commission properly rejected AEP-
Ohio's annual distribution rate increases (Kroger Memo Contra

at 7).
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1. F.SRP

(45) AEP-Ohio asserts that the Commission`s deferment of certain
aspects of its ESRP to a distribution rate case where all
components of distribution rates would be subject to revie-kv is
unreasonable and unlawful in. violation of Section
4925.143(B)(2)(h), Revised Code (Cos. App. at 27). AEP-Ohio
posits that the Commission's conclusion confficts with the
express provisions of SB 221, which permit single-issue
ratemaking proposals for distribution infrastructure and
modernization initiatives within ESP proposals (Id. at 27 2&).
AEP-Ohio further claims that it "merely sought incremental
funding to support an incrementallevel of reliability activities
designed to maintain and enhance service reliability levels" (Id,

at 27).

(46) AEP-Ohio argues that the Commission erred by failing to find
that three of the four ESRP initiatives met the statutory
requirements of Section 4928.143(B)(2)(h), Revised Code (Id. at
28). While AEP-Ohio commends the Commission on its finding
that the enhanced vegetation management program did meet
the statutory requirements, it believes that the Commission
should have reached similar conclusions on the other ESRP

programa (Id.).

(47) Conversely, Kroger and OPAE contend that the Commission
lawfully and reasonably deferred the decision to implement all
but one of the SSRP initiatives to a distribution rate case (Kroger
Memo Contra at 7-8; OPAE Memo Contra at 5). Kroger explains
that, while Section 4928.143(B)(2)(h), Revised Code, allows an
E.SP to include provisions regarding single-issue ratemaking, it
does not mandate that the Commission approve such
provisions, and it especially does not require the Commission to
authorize all distribution proposals included in an ESP (Id.).

(48) OCC opines that, although it agrees with the decision to defer
ruling on the three niPv" initiatives, it believes that the
Companies failed to meet their burden of : proof in
demonstrating that the vegetation management program
complies with Ohio law and is in the public interest (OCC App.
at 57-59). OCC also disputes the Connnission`s application of
Section 4928.143(B)(2)(h), Revised Code, and states that the
Commission erred in finding that the vegetation management
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initiatives met the statutory requireinents. OCC also submits
that the Commission erred when it characterized the proposed
vegetation initiative as "cycle-based" (OCC App. at 61).

(49) Moreover, OCC aIleges that the Commission acted unlawfully
when it approved an ESRP rider without specifying an
identified amount and without receiving testimony on the need

for the riders (Id. at 55).

(50) As stated in the Order, the Commission recognizes that Section

4928.143(B)(2)(h), Revised Code, authorizes the Conlpanies to

include in its proposed ESP provisions regarding single-issue
ratemaking for distribution infrastructure and modernization
incentives. However, the statute also dictates what the
Commitssion must do as part of its determination as to whether
to allow an ESP to include such provisions. Section
4928.143(B)(2)(h), Revised Code, states, in pertinent part

As part of its determination as to whether to allow in aii
electric distribution utility's electric security plan

inclusion of any provision described in division (B)(2)(h)

of this section, the commission shall examine the

reliability of the electric distribution utility's

distribution system and ensure that customers: and the
electric distribution utility's expectations are atigned
and that the electric distribution utility is placing
sufficient emphasis on and dedicating sufficient
resources to the reliability of its distribution system.

Section 4928.143(B)(2)(h), Revised Code (emphasis added).

The Connnission examined the four initiatives included as part
of the Companies' ESRP and determined that only one, the
enhanced vegetation initiative, met these criteria. Contrary to
AEP-Qhia's assertions the Conunission did consider and
evaluate each initiative and found that the enhanced vegetation
initiative was the only initiative that was supported by the
record in this proceeding (see Order at 30-32). The Commission
conctuded that, at the time of the Order, the record did not

g Cos. App. at30.
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contain sufficient evidence to support the other three initiatives
and, thus, the Commission declined to implement the programs
within the context of the ESP; liowever, the Commission stated
that it would consider the initiatives further in the context of a

distribution rate case.

(51) The Commission continues to believe that the appropriate
vehicle to review, consider, and make a determination on the
remaining indtiatives, as well as the recovery of any costs
associated with those initiatives, is through a distribution base
rate case, Accordingly, AEP-Ohio's request for rehearing on

this issue is denied.

(52) The Commission agrees with OCC with regard to the three
initiatives referenced above. The Comrnission did not believe
that the record supported the need for those programs and,
thus, the Commission declined to include those prograrns in the
ESRP, and declined to inclade any recovery for such programs
in the E.SRP rider. The Commission disagrees, however, that
the record was void of any evidence regarding the vegetation
management program and costs associated therewith. Several
individuals, including an OCC witness, testified on the
proposed plan, as weII as the Companies' current practices (Cos.
Ex. 11; OCC Fx. 13; Staff Ex. 2; Tr. Vol. V1T 64-65, 84, 87-88; Tr.
Vol. VIII at 60-62). Testimony was also heard on the
expenditures associated with the proposed vegetation initiative
and the recovery of those costs (Staff Ex. 2 at 9-13). The
Commission created the FsSIZP Rider as a mechanism to recover
the actual costs incurred so that the expenditures could be
tracked, reviewed to determine that they were prudent and
incremental to costs included in base rates, and reconciled
annually. As fully discussed in the Order at pages 30-34, the
Commission finds that the Companies did meet their burden of
proof to demonstrate that the vegetation management program,
with Staff's additional recommendations, was reasonable, in the
public interest, and in compliance with the statutory
requirements. OCC raises no new argu.ments. on rehearing and,
therefore, rehearing on this ground is denied.

(53) AEP-Ohio seeks clarification on the additional Staff
recommendations that the Ciammission approved as part of the
enhanced vegetation initiative (Cos. App. at 34).
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(54) The Cominission found that the enhanced vegetation initiative,
with Staff's additional recommendations, was a reasonable
program that -will advance the state policy. The Commission
emphasized the importance of a balanced approach that not
only reacts to problems that occur, but that also maintains the
overall system. To acliieve this goal, the Commission fully
expects the Companies to work with Staff to strike the correct
balance within the cost level established by our Order, which is
based on the Companies' proposed ESRP program.

(55) AEP-Ohio also seeks clarification on the final paragraph in the
Order that discusses cost recovery associated with the three
remaining initiatives proposed through the ESRP (Cos. App. at

32).

(56) The Cominission further clarifies that the language regarding
cost recovery and the inclusion of costs associated with the
remaining initiatives in the ESRP rider is permissive and
conditioned on subsequent Commission approval for induding
such costs. Specifically, the Coznmission stated: "If the.

Commission, in a subsequent proceeding, deternunes that the
programs regarding the remaining initiatives should be
implemented, and thus, the associated costs should be

recovered, those costs may, at that time, be included in the ESRP

rider for future recovery, subject to reconciliation as discussed
above" (C3rder at 34 (emphasis added)).

(57)

2. GridSMART

The Order recognized that federal matching funds under the
American Recovery and Reinvestment Act of 2009 (ARR Act)
are available for the installation of gridSMART Phase I and
directed AEP-Ohio to make the necessary filing to request the
federal funds. Given the availability of federal funds, the

Commission reduced the Companies' request for gridSMART
Phase I from $109 miliion (over the term of the ESP) by half to
$54.5 million for the term of the ESP. Further, the Order
established the gridSMART rider for 2009 at $33.6 million based
on projected expenses, subject to an annual true-up and
reconciliation of CSP's prudently incurred costs.
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(58) In its application for rehearing, AEP-Ohio notes that CSP
developed an incremental revenue requirement for gridSMART
Phase I of approximately $64 million during the ESP term (Cos.
Ex, 1 DMR-4) and, therefore, CSP's compliance tariffs reflect,
consistent with the intent of the Order, half of the incremental
revenue requirement. According to AEEP-Ohio, as reflected in
the Companies' compliance tariff fifing, the initial grid9MART
rider rate is designed to recover approximately $32 million or
half of the gridSIvIART Phase I incremental revenue
requirement (Cos. App. at 35, n.13).

(59) However, AEP-Ohio argues that the Commission's discussion
of the ARR Act and the Iikelihood of AEP-Ohio obtaining such
funds are beyond the scope of the record. Further, AEP-Ohio
asserts that the details for federal funding of smart grid projects
have not been fully developed. The Companies argue that, to
the extent that the Order conclusively presumes that AEP-Ohio
will secure federal malching funds for each dollar invested by
the Companies and their customers, the Order is unreasonable
and unlawfnl. AEP-Ohio states that the Commission's decision
as to gridSMART places CSP in an unfunded mandate situation
to the extent that CSP receives less than 50 percent for its
gridSMAR'1' project oi: the U.S. Department of Energy institutes
a cap of $20 million on each gridSMART project. For-this
reason, AEP-Ohio requests that the Comrnission clarify that it
intends to fully fund the gridSMART Phase I project through
rates. Otherwise, AEP-Ohio reasons that the Commission lacks
the authority to order enhancement programs without recovery
for the utility as to improvements ordered. Forest Hills lltitifij
Co. v. Pub. Util. Comm. (1972), 31 Ohio St.2d 46, 57 (Cos. App. at

35-37).

(60) OCC contends that AEP-Ohio's assertion that the directive to
proceed with gridSMART Phase I without commensurate rate'
relief contradicts Forest Hills and will be subject to reversal by
the Supreme Court of Ohio is inappropriate at this time and
unfounded. OCC reminds tite Comparnies that, pursuant to the
Order, the mitial rider is established to provide AEP-Ohio $33.6
miIlion for its 2009 gridSMART expenditures. Accordingly,
OCC states that AEP-Ohio has not been denied funding and
there has been no determination that AEP-Ohio's prudently
incurred gridSMART costs will not be fulty covered in the
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future. Thus, OCC reasons that the Companies' claim of an
unfunded mandate situation is premature, and the request for
rehearing should be denied (OCC Memo Contra at 23-25).

(61) First, the Commission acknowledges that the Order
inadvertently based the gridSMART component of the
Companies' ESP on $109 miIlion, which is the total projected
investment costs, including operations and maintenance
expenses, for the Companies' proposed gridSMART Phase I
project. As the Companies explain, CSP's ESP application
included a request for the incremental revenue requirement for
gridSMART during the ESP of approximately $64 million (Cos.
Ex, l DMR-4). As recognized by AEP-Ohio and implemented in
its tariff filing, it was our intent to approve recovery of half of
the grldSMART Phase I incremental revuene requirement, $32
million. Accordingly, rehearing is granted to correct this error

in our Order,

(62) Next, the situation before the Supreme Court in Forest Hills, is
factually different from the situation for CSP as to gridSMART

Phase I. In Forest Hills, the court held that the utility had not
been awarded funding to adequately maintain utility service
much less the iron removal equipment and water storage tanks
ordered by the Commission. In this instance, the initial
gridSMART rider is set at $32 million for 2009 projected
expenses, subject to annual true-up and reconciliation based on
CSP's prudently incurred costs and application for federal
funding. Based on the information presented at Cos. Ex. 1
DMR-4, $32 million represents sufficient revenues for CSP to
commence its gridSMART program. As noted in the Order, the
Commission wishes to encourage the expedient implementation
of gridSMART. I-lowever, the Commission will not let the
desire for the expedient implementation of gridSMART cloud
the financial soundness of the costs to ultimately be incurred by
Ohio's ratepayers. Consistent with our decision to approve the
gridSMART Phase I project, we clarify that, once CSP properly
applies for and otherwise meets its obligations to receive federal
funds to offset the total costs of gridSMART Pltase I, the
Commission will review its gridSIv1ART Phase I expenditures
and, once the Comrnission concludes that such expenditures
were prudently incurred by CSP, the Commission intends to
approve recovery of CSP's gridSMART Phase I costs.
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(63) IEU, OCC, and OPAE argue that the Order approved, in part,
the Companies' request for grfdSMART without addressing the
intervenors' arguments that the gridSMART proposal was not
cost-effective as required by Sections 4928.02(D) and 4928.64(E),
Revised Code (IEU App. at 22, 39-40; OPAE Memo Contra at 6;
OCC App, at 49-51).. According to OCC, because AEP-Ohio
failed to present a detailed cost/benefit analysis of gridSMART
Phase I, the full deployment of costs of gridSMART, a risk
sltaring plan between ratepayers and shareholders, or the
expected operational savings associated with the
implementation of gridSMART; AEP-Ohio failed to meet its
burden of proof that gridSMART is cost-effective (OCC App. at
49-51). OCC also argues that AEP-Ohio failed to present any
evidence that gridSMART will benefit AEP-Ohio customers or
society (OCC App. at 51-52). IEU and OCC argue that the
Order fails to set forth the Commission's reasoning for its
approval of the Companies' gridSMART proposal (IEU App. at,
22, 39-40; OCC App. at 48-49). Further, OCC argues that the
Order does not include in the findings of fact or conclusions of
law any support for the Commission's adoption of gridSMART
Phase I, in violation of Section 4903.09, Revised Code (OCC
App, at 48-49). IBU argues that the Commission's approval of
these aspects of the ESP can not be reconciled with the goal of
keeping rate increases "as close to zero as possible" (IEU App.
at 22, 39-40). For these reasons, IEU and OCC argue that the
Order is unreasonable and unlawful.

(64) Regarding IEU's and OCC's claims that the Order fails to
comply with Section 4903.09, Revised Code, AEP-Ohio retorts
that IEU's and OCC's disagreement with the Commission's
decision is not equivalent to a violation of Section 4903,09,
Revised Code. The Companies note that the Order specifically
recognized the features and benefits of proposed gridSMART
Phase I, based on the record. Accordingly, AEP-Ohio argues
that the Order presents the Commission's basic rationale and
record support for gridSNIAI'cT Phase I and, therefore, the Order
meets the requirements of Section 4903.09, Revised Code (Cos.

Memo Contra at 25-27).

(65) As to OCC's and IEU's daims that gridSMART has not been

shown to be cost-effective in accordance with Sections
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4928.02(D) and 4928.64(E), Revised Code, AEP-Obio answers
that these code provisions are policy arguments that are not
binding on the Commission and, therefore, the arguments of
OCC and IEU on the basis of Sections 4928.04(E) and 4928.64(E),
Revised Code, are misguided. The Companies note that several
statutes of the Ohio Revised Code promote the deployment of
advanced metering infrastructure (AMI). Notably, AEP-Ohio
points out that Section 4928.02(D), Revised Code, encourages
the deployment of AMI as an example of cost-effective,
demand-side, retail electric service; that Section 4905.31(E),
Revised Code, in the context of an ESP, creates a specific cost
recovery mechanism opportunity for the deployment of
advanced meters; and that the General Assembly included a
long-term energy detivery infrastructure modernization plan as
an item that can be included in an ESP under Section
4928.143(B)(2)(h), Revised Code. Based on the potential of
gridSlvlART technologies to significantly enhmice customers'
energy management capabilities, AEP-Ohio reasons that the
legislature mandated the requirements in Section 4928.66,
Revised Code, for energy efficiency and peak demand
reductions (Cos. Memo Contra at 27-29). The Companies argue
that, while OCC and IEU focus exclusively on one aspect of the
stated policy, cost-effectiveness, the Commission has a
responsibility to consider all of the policies presented in Section
4928.02, Revised Code. Cost-effective, as defined by AEP-Ohio,
does not mean that a network component' (or group of
components like gridSMART) pays for itself but, rather that it is
a reasonable and prudent approach to deploying needed
functionalities and features. (Cos. Memo Contra at 27).

(66) In the Order, the Commission summarized the key components
of CSP's gridSMART proposal and emphasized its support of
smart grid technologies. The Commission noted the potential
for a well-designed smart grid system to provide customers and
the electric utility long-term benefits, including decreasing the
scope and duration of electric outages, improvements in electric
service reliabiIity, and the ability to provide customers the
opportunity to better manage their energy consumption and
reduce their energy costs (Order at 34-35, 37).

The Commission's endorsement of gridSmart Phase I is based on
the projects' ability to drive a broad range of potential economic
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benefits both to consumers and the utili6es. While consumers
are given the capabilities to reduce their bills, utilities eam the

capabiIity to manage their systems.

For customers, the ability to have real-time price information and
the ability to respond to such prices means that they may
develop consumption patterns that both save them dollars while
helping the utilities shave their peaks. This price-responsive
demand not only reduces the need for high-cost generation
capacity, but also reduces the need to continually expand the
costly transnussi.on and distribution components. The essence of
this project is an infrastructure that embraces the following
elements: advanced metering, dynamic pricing, information
feedback to consumers, automation hardware, education, and
energy efficiency programs. If executed appropriately,
customers will receive the benefits of demand reduction across

all seasons.

From the utility infrastructuxe side, gridSmart may lead to
much-needed improvements in reliability. In the digital world
that presently exists, and in the technology-driven world into
which we are moving, the demand for precise and reliable
power delivery syst-ems is impexative. As we. move forward,
there will be new demands placed upon the grid to
accommodate variable and intermittent inputs, such as the
various forms of alternative energy generators. One can hardly
imagine what the technologies of the future will bring us; we
understand, however, that they must be adaptable to our needs.

This is the essence of the smart grid.

(67) Further, the statutes referenced by AEP-Ohio in its
memorandum contra indicate the legislature's endorsement of
AMI. Furthermore, to the extent that SB 221 encourages the
deployment of AMI and clarifies the legislature's policy
directives at Section 492802, Revised Code, and in light of the
Commission's desire to implement infrastructure and
technological advancements to enhance se: vice efficiencies and
improve electric usage, the Commission modified and adopted
the Companies' gridSIVIART proposal. The Commission
specifically directed AEP-Ohio to pursue federal funds, in an
effort to reduce the gridSMART Phase I cost that could be
passed on to Ohio ratepayers. We also, as suggested by Staff,
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implemented a rider as opposed to the automatic increase
proposed by the Companies, In keeping with the enunciated
state policies for reasonable electric rates and the requirements
of SB 221 that encourage the implementation of AMI, the
Commission approved the adoption of a gridSMART rider. Our
Order . requires separate . accounting for grldSlviART, an
opportunity for the gridSMAIt'I' plan to be reviewed and
updated annually and an opportunity for the Commission to
review the gridSMART expenditures to ensure that they were
prudently made prior to the Companies' recovery of any

gridSMART costs.

For these reasons, the Commission concludes that the adopted
gridSMART component of AEP-Ohio's ESP best meets the
requirements of SB 221, and meets the Commission's.obIigation
to the citizens of Ohio to encourage the implementation of AMI
and eizsure the availability of adequate, reliable, safe, efficient
and reasonably priced electric service. As noted in the Order,
we believe it is important that electric utilities take the necessary
steps "to explore and implement technologies such as AMI that
will potentially provide long-term benefits to customers and the
electric utiiity." 'I7.i.us, the Commission denies IEU's, OCC's,
and OPAE's applications for rehearing as to the gridSMART
component of the Companies' ordered ESP.

Because of the compelling need to alter the paradigm that has
traditionaIly governed the relationship between the customer
and the utiiity, ive are ordering AEP to implement no later than
June 30, 2010 a transition to an integrated smart grid within its
Phase I project area. The goal should be to maximize benefits to
consumers consistent with the aforementioned objectives.

B. Riders

1. Provider of Last Resort (PQLR) Rider

(68) OC.C and. ICroger allege that the Conunission's approval of the
POLR charge to allow AEP-Ohio to collect 90 percent of the
revenues that AEP-Ohio proposed in its POLR rider was
unreasonable and unlawful given that the charge was calculated
incorrectly and was established unreasonably high (OCC App.
at 29-34; Kroger App. at 3-6). Kroger submits that reducing the
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requested POLR amount by 10 percent to account for the
reduction in risk by requiring shopping customers to pay
market rates if they return to the Companies is insufficient.
Kroger agrees that the POLR risk is reduced if retuxzvng
customers are required to pay market prices, but Kroger
believes that the rcduction in the POLR risk to the Companies is
greater than 10 percent (Kroger App. at 4-5). Kroger also
opposes the use of the Black-Scholes model to calculate the
amount of the POLR risk, stating that the Black-Scholes model
exaggerates the Companies' POLR risk (Id.).

(69) OTiA and OMA raise similar arguments, adding that the lirnited
shopping that has occurred and the unlikelihood that it will
occur in the future further reduces AF,P Ohio's risk and the
need to compensate for that risk (Of-IA App. at 6-8; OMA App.

at 5-6).

(70) OEG states that the Commission properly found that the POLR
rider should be avoidable for those customers who shop and
agree to return at a market price; however, OEG believes that
the Commission did not go far enough. OEG requests that the
Commission grant rehearing to allow the POLR rider to be
avoidable by those customers who agree not to shop during the
TSP through a legally binding commitment (OEG App. at 6).

(71) OCC further contends that the Conunission's actions
authorizing the collection of POLR charge revenues for January
through March 2009 at the higher rates authorized by the Qrder,
even though the new 5S0 rates were not in effect at that time,
and customers were already paying a POLR charge, violated
Section 4905.22, Revised Code, and case precedent (OCC App.

at 34-36).

(72) Additionally, OCC alleges that the Commission violated Section
4928.200), Revised Code, when it required residential customers
of governmental aggregators to pay a stand-by charge. OCC
explains that the statute perrnits governmental aggregators to
elect not to receive standby service on behalf of their residential
custonlers, in exchange for electing to pay the market price for
power if the residential customers return to the electric utility

(OCC App. at 36-37).
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(73) AEP-Ohio disagrees with the intervenors and argues that the
POLR rider approved by the Commission was lawful and
reasonable (Cos. Memo Contra at 3-l3). AEP-Ohio asserts that
the parties are raising issues that were fully litigated in the
proceeding and have not raised any new arguments and thus
the grounds for rehearing on the POLR-related issues should be

denied.

(74) AEP-Ohio also explains that OCC misperceives the risk
associated with the POLR obligation and argues that, as with
other rate components that are part of the ESP, there is no
double-recovery (Cos. Memo Contra at 24). Rather, the
Companies' increased all charges embedded in the FSP,
including the POLR'charge, to refiect the 2009 revenue levels
authorized by the Connnission, and then offset the reven.ues
that had been collected already in the first quarter (Id.).

(75) First, as explained by AEP and recognized by others,9 we
explicitly stated in our Order that customers in governmentaI
aggregation programs and those who switch to an individual
(:RES. provider can avoid paying the POLR charge if the
customers agree to pay the market piice upon return to the
electric utility after taking service ftom a CRE5 provider (see
Order at 40). As such, OCCs request for rehearing on this

matter is denied.

(76) With regard to the amount of the POLR charge, the Cormnission
carefully considered all of the arguments, testimony, and
evidence in the proceeding and detei^nmined that the Companies

should be compensated for the cost of carrying the risk
associated with being the POLR provider, including the
migratiosi risk. Based on the evidence presented, the
Commission adopted the Companies' witness` testimony who
quantified that risk at 90 percent of the estimated POLR costs,
using the Black-Scholes model (see Tr. Vol, XIV at 204-205; Cos.
Ex, 2-E at 15-16; Cos. Ex, 1, Exhibit DMR-5). The parties have
not raised any new issues for the Conunission's consideration.
Therefore, we deny rehearing regarding the various POLR

issues that have been raised.

9 See Cos. Memo Contra at 2-3; OEG App, at 6.
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(77) As for the argument of double-recovery of. POLR charges or
retroactive ratemaking, the Comrnission finds that this
argument is comparable to C7CC's arguments concerning ali of
the. ESP charges and finds similarly. As distussed in
subsequent section III.C (Effective Date of the ESP), our Order
authorized the Companies' to increase all charges embedded in
the ESI', including the POLR charge, to reflect the 2009 revenne
levels approved by the Cominission. However, our Order also
directed the Companies to offset any revenues that had been
collected from customers in the first quarter to specifically
prevent any double recovery. As such, rehearing on this issue is
also denied.

2. Energy Efficiency3 Peak Demand Reduction. Demand
Response, and Interruptible Capabilities

'(a) Baselines and Benchmarks

(78) The Companies proposed that the load of the former
Monongahela Power Company's (MonPower) customers be
excluded from the calculation of CSP's EE baseline to be
established pursuant to Sections 4928.64 and 4928.66, Revised
Code10 In the Order, the Commission concluded that the
MonPower customer load shall be included in the Companies'
EE baselfne because the MonPower load was not a load that
CSP served and wauld have lost, but for some action by CSP
(Order at 43).

(79) AEP-Ohio requests rehearing on this aspect of the Order. AEP-
Ohio, in its sixth assigiunent of error, argues that the Order
erroneously failed to address the Companies demonstration
that the record in the MonPower Transfer Case reflected the
Commission's concerns for MonPower's customers if they were
not served under a rate stabilization plan (RSP). CSP notes that
Staff witness Scheck acknowledged that MonPower customers
were facing electricity prices directly based on wholesale
market prices that far exceeded the level of retail prices offered
by MonPower ('!'r. Vol. VTI at 201-202). CSP renlinds the
Commission that, in this proceeding Staff recognized that there

In the Matter of the Transfer of Monongahela Power Company's Certtfeed Territonf in Ohio to the Cotumbus
Southern Power Company, Case No. 05-765-EfrLJNC, Opinion and OrdeT (November 9, 2005) (MonPower
Transfer Case).
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were important "economic development" issues in the
MonPower Transfer Case (Cos. Ex. 2A at 48). Further, CSP
notes that, in the MonPower Transfer Case, the Commission
concluded that "economic benefits will inure to all citiaeri.s and
businesses in both regions by helping to sustain economic
development in southeastern Ohio."1Y The Companies argue
that it is not fair or reasonable for the Commission to now take
such a narrow and technical view of economic development and
request that the Commission exclude the MonPower load from
the EE baseline. In the alternative, CSP requests that, should the
Cominission affirin its decision that the MonPower load was not
economic development, the EE and PDR baselines be adjusted
to ensure that the compliance measuretnent is not unduly
influenced by other factors beyond CSP's control as requested in
the C.ompanies` Brief (See Cos. Br. at 103; Cos. App. at 17-20).

(80) The Commission affirms its decision to include the former
MonPower customer load in the calculation of CSP's EE
baseline to be established pursuant to Sections 4928.64 and
4928.66, Revised Code. While the Commissfon appreciates that
CSP entered into an agreement to serve the fonner service
territory of MonPower, as discussed in the Order, the transfer of
such customer load was not economic development given that it
was not a load CSP served and would have otherwise lost but
for some action by CSP. We acknowledge that pursuant to
Section 4928.66(A)(2)(b), Revised Code, the Cornmission may
amend an electric utility's EE and PDR benchmar[cs if the
Commission deternvnes that an amendment is necessary
because the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological
reasons beyond its reasonable control. We also acknowledge
that Section 4928.66(A)(2)(c), Revised Code, requires the
baseline to be normalized for certain changes including
appropriate factors to ensure that the compliance measurement
is not unduly influenced by factors outside the control of the
electric utility. The Commission will consider such request for
adjustments to the baseline by iiEP-C3hio and other electric

utility companies when appropriate.

11 MonPower ltansfer Case, Opinion and Order at 11.
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(b) Interruptible Capacity

(81) As a part of the ESP, the Companies requested that their
interruptible service load be counted towards their PDR
requirements to comply with Section 4928.66(A)(2)(b), Revised
Code. The Companies also proposed to increase the limit of
OY's Interruptible I'ower-Discretionary ScheduIe (Schedule IRl'-
D) to 450 Megawatts (MW) from the current limit of 256 MW
and to modify CSP's Emergency Curtailable Service (ECS) and
Price Curtailable Service (PCS) to make the services more
attractive to customers. T'he Companies request that the
Commission recognfze the Companies ability to curtail
customer usage as part of the PDR compliance (Cos. Ex. 1 at 5-

6).

(82) In the Order, the CommLssion agreed with Staff and OCEA that
interruptible load should not be counted in the Companies'
deterinination of its BEfPDR compliance requireinents unless
and until the load is actually interrupted. IEU argues that the
Commission failed to present sufficient reasoning to support
this position. IEU states that the Commission's reliance on the
testimony of Staff and OCEA's discussion of the issue is limited

(IEU App. at 51).

(83) As noted in the Order, OCEA argued that counting interruptible
load is contrary to the objectives of SB 221 and, because the
customer controls part of the load when non-mandatory
reductions are requested, interruptible load should not be

counted (Order at 46). IEU proffers that OCEA's arguments are
contrary to the record evidence and common sense (IEU App. at
51), The Companies and IEU reason that Section
4928.66(A)(1)(b), Revised Code, dictates that the peak demand
recIuction programs merely be "designed to achieve a
reduction in peak demand (Cos. App. at 21; IEU App. at 52).
The applicants for rehearing note that Staff witness Scheck

acknowledged that "designed to achieve" is fundamentally
different from a requirement to "achieve" as is required in
Section 4928.66(A)(1)(a), Revised Code, regarding EE programs
(Cos. App. at 21; IEU App. at 52). IEU agrees with the
Companies' argurnents on brief that interruptible service
arrangentents provide an on-system capability to satisfy
reliability and efficiency objectives as part of a larger planning

process (Cos. Brief at 112-115), and cites the regional
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transmission organizations (RTO) programs as an example (IEU
App. at 52). The Coinpanies contend that, unlike unused
energy savitigs capabilities, PDR programs create a capability to
reduce peak demand that can either be exercised or reserved for
future use as needed and, if the PDR resource or capability is
not needed for operational reasons or because weather is mild,
PDR capability is fully reserved for future use without depletioin
or diminishing its value as a resource (Cos. App. at 22). IEU
also contends that an interruptible customer s buy-through of a
non-mandatory interruptible event is not a reason to reject it as
a part of an electric utility PDR program under Section
4928.66(A)(2)(c), Revised Code, and the Cominission should
reverse its decision. IEU states that excluding interruptible
capacity will require the Companies to offer a program inferior
to the programs available from the RTO (IE[J App. at 52-53).
Finally, AEP-Ohio emphasizes, as noted in the Companies
brief, that the Commissiori s Integrated Resource Plan (IRP)
rules, as proposed by Staff, define "native load" of a system to
mean the internal load minus interruptible loads at Rule 4901:5-
5-01(R), O.A.C.iz (Cos. Br. at 115; Cos. App. at 22-23). Thus, the
applicants for rehearing reason that includ'uig interruptible load
as a part of the Companies' EE/PDR compliance program is

consistent with the goals of SB 221.

(84) OCC states that the Commission previously considered and
rejected certain of the Companies arguments on this issue. In
light of the fact that the Commission has previously given this
issue due consideration and rejected the Companies' arguments,
OCC argues that the Companies' application for rehearing of
this issued should be denied (OCC Memo Contra at 22-23).

(85) Upon further consideration of the issues raised, the Cornrnission'
has determined that it is more appropriate to address
interruptible capacity issues in AEP-Ohio's PDR portfolio plan
proceeding docketed at Case Nos. 09-578-EL-EEC and 09-579-

EL-EEC.

See adopted Rute 4901;5-5-01(R), O.A.C., In the Matter of fhe Adoption of Ruizs for Atternatine and Renewable

Energy T'ecltnoiogies, Resaarces, and Ciirnale Regulatiom:s, and Reoieuw of Chapters 4901:5-1, 4901:5-3, 4901:5-5,

and 4902:5-7 of the Ohfo Adminfstrative Code, Pursuant to Seckon 4928.66, Revised Code, as Amended by

Amended Substitute Senate Bit[ No. 221, Case No. 08-888-EL-ORD (Green Rules) (Apri115, 2009).
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(c) EE/PDRRider

(86) In its fourth assignment of error, AEP-Ohio requests, among
other tlungs, that the Commission clarify that the phase-in of
the approved rate increase and deferral of total bill increases
over the established cap do not include revenue increases
associated with a distribution base rate case or the revenue
associated with the energy efficiency and peak demand
reduction cost recovery (EEB/PDR) rider (Cos. App. at 13-14).

(87) As discussed in findings (27) and (28) above in regard to the
TCR, we clarify that the percentage cap increase on total
customer bills does not include the EE/PDR rider or future
distribution base rates established pursuant to a separate

proceeding.

3. Econornic Develonment Cost Recovery Rider

(a) Shared recovez of forSane economie
develoument revenue

(88) In its application for rehearing, OCC argues that the
Commission Order is unreasonable to the extent that the Order
fails to require the Companies to share a portion of the revenues
foregone due to economic development programs (OCC App. at
39-41). OCC recognizes that Section 4928.143(B)(2)(i), Rcvised
Code, permits an electxic utility to file an ESP with provisions to
implement economic development programs and to request that
program costs be recovered from, and aIlocated to, all customer
classes. OCC repeats the statements made in its briefs and
rejected by the Commission in the Order that it has been the
Commission's long-standing policy to equally divide the cost of
the foregone revenue subsidies between the utility's
shareholders and customers. OCC claims the Commi.ssion's
ruling on this issue constitutes an unreasonable shift in
established regulatory policy to the prejudice of AEP-Ohio's
residential customers and a rejection of. OCC's request to
annually review each approved economic development
arrangement. OCC interprets the Order to foreclose any such
annual review and, except for the Companies and the
Cominission, to bar any other parties an opportunity to review
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economic development contracts initially and periodically
thereafter (OCC App, at 39-41).

(89) AEP-Ohio opposes OCC's request forsebearing on this matter.
AEP-Ohio argues that, although OCC acknowledges that it is
within the Commission's discretion to determine "the amount
and allocation of the costs to be recovered" for foregone
econornic devetopment revenue, at the same time, OCC claims
that revenue sharing is within the Commission's discretion.
AEP-Ohio asserts that despite OCC's claim that revenue sharing
is an established Commission policy, the practice is not reflected
in any of its special arrangenients prior to the implementation of
S8 221. The Conipanies proffer that, to the extent the alleged
change in policy requires a reason, in SB 221, the General
Assembly explicitly included recovery of foregone revenue as a
part of economic development contracts in the amendments to
Section 4905.31(E), Revised Code (Cos. Memo Contra at 36-37).

(90) The Commission finds that OCC has failed to present any new
arguments for the Commission's consideration on this issue.
We do not find it necessary or appropriate ta require all parties
to initfally review and/or to annually review the economic
development arrangements. Consistent with the current
practice, the Commission will review economic development
arrangements on a case-by-case basis which will afford
interested parties an opportunity to be heard in individual
economic arrangeinent cases. Accordingly, we deny OCCs
request for rehearing.

(b) Economie develonment contract customer comuliance
review

(91) OCC also argues that the i;conomic Developinent Rider (EDR)
is unfair, lacks accountability and fails to evaluate the
Companies' or the customer's compliance with their respective
obligations. OCC states that the EDR approved in the Order
does not require that recovery be limited to AEP-Ohio's costs
net of benefits of the econoinic development program. Further,
OCC claims that, without any review or accountability of the
customers receiving the economic development benefits of such
approved arrangements, costs cannot be determined. OCC
argues that the Commission failed to make any provisions far
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recipients of economic development contracts to be held
accountable for their obligations under the economic
development arrangements. Further, OCC asserts that this
absence of accountability of the customer-recipient is
unreasonable because it allows anyone to receive an economic
development discount with nothing more than representations
that it will make investments in the state of Ohio. OCC
contends that the Commission should only approve discounted
economic development rates, recovery by the electric utility and
EDRs if investment in Ohio actually occurs (OCC App. at 65-66).

(92) OCC also argues that the non-bypassable EDR is also
unreasonable and unlawful because it is abusive,
anticompetitive, and not proper. OCC states that AEP-Ohio
does not intend to offer economic development rates to
shopping customers, but will impose the EDR charges on
shopping customers. OCC asserts that the lack of symmetry
between the availability of the benefit, and who pays for the
benefit, renders the EDR unlawful and unreasonable, as

approved bythe Commission (OCC App. at 66).

(93) The Companies state that OCCs arguments are premature. In
defense of the Com.mission.'s decision, the Companies remind
OCC that the Coixuitission will review and address the specific
circurnstances of each economic development aixangement as it
is presented for approval and, that if there are any enforcement
issues in the future, the Commission's continuing jurisdiction
over economic development arrangements can be used to
address any issues that arise. Regarding OCC's claims that the
non-bypassable nature of the EDR is unlawful, abusive, and
anticompetitive, the Companies reason that the fact that the
EDR is non-bypassable ensures that it is competitively neutral.
AEI'-Ohio explains that a bypassable EDR would give CRE.4
providers an undue advantage and emphasizes that CRES
provider rates do not reflect recovery of "public interest"
discounts in comparison to the electric utility's regulated SSO
rates, which reflect forgone economic devetopn;e,.t discounts.
Rurther, the Compainies reason that all customers and the
community benefit from economic development (Cos. Memo

Contra at 37-38).
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(94) The Comrnission finds that OCC has not presented any new
arguments that the Commission has not previously considered
regarding review of economic development arrangements or
the sharing of foregone revenues for economic development.
We agree with the Companies that all customers and the
commuisity benefit from economic development and, therefore,
find it is reasonable for the EDR to be non-bypassable as
perrnitted by law. The Commission finds that its current
procedure to review and analyze each proposed economic
development arrangement is sufficient to address OCC's
concerns regarding accountability and the electric utility's and
economic development customer's contract compliance
obligations. For these reasons, we deny OCC's request for

rehearing.

C, Line Extensions

(95) AEP-Ohio avers that the Commission's rejection of its proposed
line extension provisions is unlawful and unreasonable, and
states that the Commission should authorize AEP-Ohio to

implement up-front payments contemplated in the
Conunission's November 5, 2008, Findirtg and Order issued in

Case No. 06-653-HL.-ORD (Cos. App. at 6-9)?3

(96) Recognizing that the line extension policies were stiI1 being
considered at the time of the rehearing applications, OCC
argues that AEP-Ohio's rehearing request is without support
and should be denied (OCC Memo Contra at 19-20).

(97) As stated in our Order, the Commission is required to adopt
uniform, statewide Iine extension rules for nonresidential
customers pursuant to SB 221, which it has done in Case No. 06-
653-EirORD. Although the rules are not yet effective, the
Commission adopted modified line extension rules in its Entry

13 The Ohio Home Builder's Association (OHBA) requested leave to file a limited memorandum contra
AEP-Ohio's application for rehearing on April 27, 2009, AEP-Ohio responded to the request on May 5,
2009, and moved to strike the pleading. We find OHBA's motion to be improper and wili not be
considered because OHBA is not a party to these cases and because OHBA has not shown that its faitpre
to enter a prior appearance is due to just cause and that its interests were not already ade.quately
considered by the Commission. However, even if we were to consider the request and permit OI-IBA's
memorandum contra, OHBA's arguments would not modify our decision regarding the line extension

issue.
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on Rehearing issued on May 6, 2009. AEP-Ohlo was an active

participant in the administrative rulemaking and concerns that
it has regarding the matters included in that rulemaking process
are not appropriate for these proceedings. AEP-Ohio has failed

to raise any new arguments regarding this issue. Accordingly,

rehearing on this ground is denied.

III. O'IT-IER ISSIJFS

A. Corp orate Se arx! ation

1. Transfer of Generating Assets

(98) il'sU alleges that the Commission erred by allowing AEP-t?hio to
recover, through the non-PAC portion of the generation rate, the
Ohio customers jurisdictional share of any costs associated with
maintaining and operating the Waterford Energy Center and
the Darby Electric Generating Station (IEU App. at 19-21). IEU
states that the Conunissiod s determination was without record
evidence and a demonstration of need (Id.).

(99) AEP-Ohio responds that the Conunission's actions were
reasonable in light of SB 221 and the requirement that the
Commission placed on AEP-Ohio to retain the generating
facilities. AEP-Ohio also submits that the Commission's
decision was lawful pursuant to Section 4928.143, Revised Code,
which allows such flexibility in approving an ESP (AEP Mezno

Contra at 11-12).

(100) After further consideration, the Commission finds IEU's
arguments persuasive and grants rehearing on the issue of
recovery of costs associated with maintaining and operating the
Waterford Energy Center and the Darby Electric Generating
Station facilities through the non-FAC portion of the generation
rate. The Companies have not demonstrated that their current
revenue is inadequate to cover the costs associated with the
generating facilities, and that those costs should be recoverable
through the non-FAC portion of the generation rate from Ohio
customers. We, therefore, direct AEP-Ohio to modify its &SP
and remove the annual recovery of $51 million of expenses
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inciuding associated carrying charges related to these

generation facilities.

B. PIM Demand Response Programs

(101) As a part of the ESP, the Companies proposed to revise certain
tariff provisions to prohibit SSO customers from participating in
the demand response programs (DRP) offered by PJM, both
directly and indirectly through a third-party. The Commission
conciuded that, despite Integrys' arguments to the contrary, the
Conunission was vested with the broad authority to address the
rate, charges, and service issues of Ohio's public utilities as
evidenced in Title 49 of the Revised Code and, therefore,
reasoned that this Coxnmission is the entity to which the Federal
Energy Regulatory Commission (FERC) was referring in the
Final RuIe14 However, the Commission ultirnately determined
that the record lacked sufficient information for the Commission
to consider both the potential benefits to program participants
and the costs to Ohio ratepayers to determine whether this
provision of the ESP will produce a significant net benefit to
AEP-Ohio consumers. As a result, the Commission deferred the
issue to be addressed in a separate proceeding and requested
that AEP-Ohio modify its ESP to eliminate the provision that

prohibits participation in PJM DRP.

(102) The Companies request rehearing of the Commission's decision,
argi.iing that deferring this matter to a subsequent proceeding
and allowing continued participation in DRP is unreasonable
and against the manifest weight of the evidence in the record.
AEP-Ohio points to what it calts "exhaustive treatment" of the
issue by the parties in their briefs, motions, memoranda, written
testimony and hearing transcripts. AEP-Ohio submits that the
Order allows current DRP participants to continue participation
in sucli programs through mid-2010, halfway through the term
of the ESP; but also permits other customers to register to
participate since FERC has re-opened registration until May 1,
2009.15 The Companies vielv the re-opening of registratior. by
FERC as an opportunity for the Commission to prohibit current

Whotesute Colnpetition itz Regions with Organized Ptectric Markets (DocketNos. RM07-19-D00 and AD07-7-

000),125 FERC 161,071 at 18 CIFR Part 35 (October 17, 2008) (Fina1 Rule).
PJM InterconneeEion,126 FERC ¶61,275, Order at ¶89 (Mareh 26, 2009) .
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registrants' participation in DRP, without prejudice, by way of a
timely decision to restrict retail participation.

M) The Companies also argue that the Indiana Utility Reegulatory
Cammission (L1RC) recently granted a request by an ABP-flldo
affiliate to continue the Commission`s default prohibition
against retail participation in the PJM DRP whfle that
Commission continues to consider a more permanent resolution
to this issue. However, the Indiana URC will consider
individual customer requests to participate in DRP on a case-by-
case basis.16 AEP-Ohio advocates, the Incliana UI2C's approach,
which the Companies assert will facilitate the use of demand
resources within Ohio and allow AEP-Ohio to refine its retail
DRP to meet the mandates for PDR. AEP-Ohio contends that
the Order creates uncertainty for the Companies and additional
costs for ratepayers in two respects: (a) AEP-Ohio's PDR
compliance costs increase with the exportation of Ohio's
demand response resources through retail participation in the
PJM programs; and (b) nonparticipating customers will incur
additional long-term capacity costs due to AEP-Ohio's
obligation to continue to provide ficro service even though the
participating customers are using their load in a manner that is
akin to interruptible service. AEP-Ohio states that it is the
Companies' goal to emulate the PJM DRP at the retail level to
the extent possible. Further, AEP-Ohio proposes that, if the
Commission restricts retail participation on rehearing and
orders the Companies to modify their programs to the
maximum extent possible, AEP-Oluo s customers would benefit
from demand response in terms of a reductioin in the capacity
for which A'fiP-Ohio customers are responsible. According to
AEP-Ohio, such a decision would also encourage AEP-Oh3o to
work with stakeholders to ensure that predictable consumer
demand response is recognized as a reduction in capacity that
CSP and OP carry under PJM market rules and support AEP-

Ohio's PDR obligations (Cos. App. at 23-26).

(104) IEU, OCC, and Integrys each filed a memorandum contra this
aspect of the Companies' request for rehearing. Like AEP-Ohio,
ISU agrees that the Cortimission had sufficient information to

(

In the Matter of t.he Commission's InvesHgation Into Any and Alt Matters Related to Demand Respan'se Programs

Offcred by the Midwest ISO and PIM bzterconnection, Cause No. 43566 (February 25,2009 Order).

000229



08-917-EL-SSO, et al.
-38-

decide this issue, but supports the Commission,'s conclusian to
allaw retail participation in DRP until a decision is ultisnately
made. Further, IEU asserts that the bases AEP-Ohio cites for
support of its request for rehearing are inaccurate andjor
misleading (IFU Memo Contra at 10-12). IEU and OCC state
that AEP-Ohio has rnsscharacterized the Indiana URC's ruling.
IEU contends that the Indiana URCs position is irrelevant as

Indiana operates under a cost-based ratemaking regime unlike
Ohio (IEU Memo Contra at 11). Purther, CCC cites and IEU
quotes the Indiana URC's order to state, in part: .

The initiation of the Connnission's investigation in
this Cause did not alter the Commission`s existing

regulatory practice of requiring approval prior to
direct participation by a retail customer in an
[regional transmission organization demand response

program]. Nor did the C'ommission's investigation

prohibit Indiana end-use customers desiring to participate

in PJM's DRPs from filing a petition seeking approval

frnm the Commission. Instead, the Crnmnission
commenced this investigation to determine whether,
and in what manner, the Commission's regulatory

procedure should be modified os sfreamtined to address

requests by end-use customers based on the importance of

demand response and the increased interest in participation

in RTO DRPs. [Emphasis added.]17

IEU and OCC note that of the five Indiana customers that
requested approval to participate in the RTO DRP, as of the
filing of the memoranda, three requests had been approved and
two were pending (IIItI Memo Contra at 12, n.5; OCC Memo
Contra at 13). In other words, IEU concludes that there is in fact

inprohibition on customer participation in RTO DRP
Indiana (IEU Memo Contra at 11-12).

(105) Integrys and OCC state that there is no evidence in the record to
support AEP-Ohio`s ciaims that continued participation in RTO
DRP will increase the Companies' compliance cost to meet its
PDR requirements under Section 4928.66, Revised Code
(Integrys Memo Contra at 8; OCC Memo Contra at 12). Integrys

17 Id.at5.
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explains that the statute does not require the use of in-state
demand response resources, prohibit participation in RTO DRP
or require the mercantile customer to integrate or commit their
DRPs to AEP-Ohio. Commitment is at the mercantile
customer's option. Further, Integrys interprets the
Commission's decision in the Duke Energy of Ohio ESP case to
affirm its interpretationiB (Integrys Memo Contra at 5-6, 8; OCC
Memo Contxa at 12). OCC also argues that there is no evidence
in the record to support the representation that customer
participation in DRI' will not benefit AEP-Ohio's customers by
decreasing AEP-Ohio's load. OCC reasons, and Integrys agrees,
that DRP improve grid reliability and xnake markets more
e.fficient by avoiding the cost associated with new generation to
service load and, as such, the intervenors reason that DRP are a
benefit to all customers participating in the RTO's market (OCC
Memo Contra at 12; Integrys Memo Contra at 9). Integiys
rationalizes that castomers participating in the PTM DRP under
AEl'-Ohio Schedules GS-2, GS-3 and GS-4 pay demand charges
for firm capacity irrespective of whether the customer takes
service or service is curtailed (Integrys Memo Contra at 9), IEU
clairns that AEP-Ohio's arguments implicitly concede that PjM's.
DRP are more valuable to customers than the interruptible
service offered by CSP and OP, and IEU emphasizes that it is
the mercantile customer's choice to dedicate customer-sited
capabilities under SB 221. Also, IEU asserts that the Companies'
assertion that the Order will cause additional long-term
capacity costs for nonparticipating customers is misleading at
best. IEU explains that, should any additional long-term

capacity costs be incurred, it would not be the result of
customers participating in RTO DRP, but AEP-Ohio's
commitment to meet the generation resource adequacy
requirement of all retail suppliers within its PJM zone for a
period of five years tluough PJM's fixed resource requirement
program (ISU Memo Contra at 12-13). Finally, OCC asks that
the Commission retain an SSO customer's option to participate

in a variety of competitive DRP as such is supported by the
goals of SB 221(OCC Memo Contra at 11).

ie In the Matter of the Application of Duke Energy Ohio, Inc., for ApprovaL of an Electric Security Pian, Case No.

08-920-EL-5S4, et al., Opinion and Order at 35 (December 17, 2008).
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(106) Integrys and IEU assert that any fail.ure of AEP-Ohio to comply
with the PDR requirements of Section 4928.66, Revised Code,
are not because of customer participation in PJM's DRP but the
lack of attractive programs offered by AEP-Ohio (IBUIvlemo
Contra at 13; Integrys Memo Contra. at 7). Further, Integrys
notes that the Companies' three interruptible service offerings
(Schedule IRP-D, ECS Rider and PCS Rider) have only 8 AEl'-
Ohio customers (Integrys Memo Contra at 7). Further, Integrys
suggests that, if the Companies believe that the DRP are
affecting the Companies' PDR compIiance plans, Section
4928.66(A)(2)(b), Revised Code, permits AEP Ohio to request
that its PDR goals be revised (Integrps Memo Contra at 7-8).

(107) As to the Companies' alleged desire to emulate RTO DRP, OCC
argues that the Companies could have developed and filed DRP
that mirrored PJM's programs as a part of their ESP application
(OCC Memo Contra at 12). For these reasons, IEU, Integrys,
and OCC request that the Commission deny AEP-Ohio's
application for rehearing as to the PJM DRPs.

(1[18) The Commission rejects .AEP-Ohio's proposal to ditect DRP
participants to withdraw from PJM programs at this time. The
registration deadline af May 1, 2009, has passed and we
consider this request to be moot. Furthermore, the Commission
is not convinced by AEP-Ohio's claims that an abrupt change in
the Corrunission's decision would not harm customers already
registered to participate in PJM's DRP, given that customers
may have entered into contractual arrangements, invested in
new equipment, and agreed to operational commitments in
reliance on the Commission's Order. Thus, we affirm our
decision not to prohibit AEP-Ohio's SSO customers' from
participating in PJNI's DRP at this time and wi11 reconsider our
decision in a subsequent proceeding. Finally, the Commission
notes that AEP-Ohio, IEU, Integrys nor OCC presented, in their
respective briefs or memoranda, quantification of record
evidence to address the Commission's primary concern with
this provision of the ESP. The Conunission requires additional
information to consider the costs incurred by various customers
to balance the interest of AEP-Ohio customers participating in
PJM's DRP and the cost AEP-Ohio's other customers incur via
the Companies' retaii rates. Moreover, none of the arguments
presented in the applications for rehearing or the memoranda
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contx'a sufficiently address this aspect of the PJM DRP and,
therefore, fail to persuade the Conunission to reconsider its
decision regarding PJM DRP parEicipation. In further
consideration of the need to balance thepatential benefits to
PJM DI2P participants and the costs to AEP-Ohio ratepayers, the
Cornmission clarifies that AEP-Ohio customers under
reasonable arrangements with AEP-Ohio, including, but not
limited to, EEJEDR, economic development arran.gements,
unique arrangements, and other special tariff schedules that
offer service discounts frora the applicable tariff rates, are
prohibited from also participating in PJM DRP, unless and until
the Commission decides othexwise in a subsequent proceeding.
The remaining issues in the applications for rehearing on PJM

DRP participation are denied.

C. Effective Date of the ESP

(109) OCC claims that the Commi.ssion erred by permitting AEP-Ohio
to apply their amended tariff schedules to services rendered

prior to the entry of the Commission approving such schedules,
in violation of Sections 4905.22, 4905.32, and 4905.30, Revised
Code, and the Ohio and United States Conetitutions (OCC App.
at 18-19, 24-25). OCC recognizes that the effective date of the
tariffs, as corrected by the Entry Nunc Pro Tunc issued on
March 30, 2009, was "not earlier than both the commencement
of the Companies' April 2009 billing cycle and the date upon
which the final tariffs are filed with the Commission" (Id:).
However, OCC asserts that permitting the increased rates to be
effective on a "bills-rendered" basis, instead of a"services-
rendered" basis, authorizes increased rates prior to the approval
of the new rates, which includes charges for electric energy
already consumed. OCC opines that applying amended tariff
schedules to services rendered prior to the Commission's entry

that approves such schedules violates Sections 4905.22 and

4905.32, Revised Code (Id.).

(110) OCC also asserts that the Commission erred by establishing the
term of the ESP beginning January 1, 2009, which equates to the
Companies collecting retroactive rates for the period January
2009 through March 2009, in violation of Ohio law and case

precedent (Id. at 20-24).
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(111) OCC further alleges that the Order violates Section 4928.141(A),
Revised Code, which OCC interprets to require an electric
utility's rates in effect January 1, 2009, to continue if an 5.S0 has
not been approved by the Commission, OCC argues that, to the
extent that, the Order replaced the rates in effect at January 1,
2009 without an approved SSO, it violates Section 4928.141(A),

Revised Code (Id. at 25-26).

(112) Similar arguments were raised by several other intervenors
(OMA App. at 3-4; OHA. App. at 2-6; I(roger App, at 8-9).

(113) AEP-Ohio opposes the intervenors' claims regarding retroactive
ratemaking, stating that the various claims are without merit
and should be rejected (Cos. Memo Contra at 14-25). AEI'-Ohio
explains that the Commission's Order, as clarified by the Entry
Nune Pro Tunc, approved a modified ESP with a term
cornmencing January 1, 2009, and ending December 31, 2011(Id.
at 14). AEP-Ohio filed compliance tariffs implementing the new
rates adopted in the ESP, commencing with the first billing cycle
of April 2009, which included an offset of the revenues collected
from customers during the interim period (Id.). The Companies
argue that Sections 4905.22 and 4905.32, Revised Code, require
public utilities to charge rates that are authorized by the
Commission, as reflected in approved tariffs at the time of the
billing, which AEP-Ohio properly did, and OCC's general
disagreement with adopting rate increases on a bills-rendered
basis is not an issue unique to this proceeding (Id. at 16).

(114) AEP-Ohio further responds that the Cornmission authorized a
three-year ESP with a terin of January 1, 2009, through
December 31, 2011, and required that the revenues that were
collected during the interim period, pursuant to Case No. 08-
1302-EL-ATA, be offset by the new rates (Id. at 17). AEP-Ohio
states that the Conunission did not establish' retroactive rates
but, instead, used a prospective rate mechanism to implement
the full term of the ESP. The Companies also note that the
Commission's decision did not provide for new rates during the
first quarter of 2009 and did not require the Campanies to
backbill individual customers for service already provided and

paid for.
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(115) It has been a long standing Conunission policy to approve the
effective date of tariffs on either a bills-rendered or services-
rendered basis depending on the specific facts of each case. As
noted by the Companies, "[o]rdering rate increases effective on
a bills-rendered basis is a widely used and estabJished practice
in various types of rate cases' (Cos. Memo Contra at 16).

(116) We also agree with AEP-Ohio that our decision does not
constitute retroactive ratemaking in violation of Keco Indus[ries ,

Inc. v. Ciucfnnati & Su6urban Bell Tel. Co. (1957), 166 Ohio St. 254

(Cos. Memo Contra at 18). During the interim period (first
quarter of 2009), the Commission approved rates pursuant to
Section 4928.141(A), Revised Code,19 and, subsequently,
through our Order in this proceeding, we authorized the
revenues collected during the interim period to be offset against
the total allowable revenues that the Companies are authorized
to receive pursuant to their ESP, as modified by the
Coinnlission (Order at 64, corrected by Entry Nunc Pro Tunc at
2). The Cornmission did not permit the Companies to go back

to January 1, 2009, and re-bill customers for the consumption
that they used during the first quarter of 2009 at the higher rate
established by our C7der. Had our Order allowed the
Companies to re-bill customers at the higher rate based on
actual consumption from January 1, 2009, through March 31,
2009, which it did not, we would agree that an order
authorizing such rebilliiig would constitute retroactive

ratemaking.

(117) As explained previously, our Order remains consistent with
Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a
SSO established in accordance with Section 4928.142 or
4928.143, Revised Code (Order at 64, corrected by Entry Nunc
Pro Tunc at 2). The Commission approved AEP-Ohio's three-
year ESP, with modifications, but did not allow AEP to collect
higher rates associated with that approved ESP until the first
billing cycle of Apr912009. We clarified our intent to this effect

in our Entry Nunc Pro Tunc, pages 1- 2:

19 In re Ca[umbus Sothern Power Co. and Ohio Power Co., Case No. 46-1302-EGATA, Finding and Order at 2 3

(December 19, 2008) and Finding and Qrder at 2 (February 23, 20D9).
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It was not the Commission s intent to allow the
Coinpanies to re-bill customers at a higher rate for
their fi.rst quarter usage. The new rates established
pursuant to the E5Pwere not to go into effect until
final review and approval by the Commission of the
Companies' compliance tariffs. Given that our order
was issued on March 18, 2009, and that the
Companies' existing tariffs approved by the
Commission were scheduled to expire no later than
the last billing cycle of March 2009, it was anticipated

that the new rates would not become effective until

the first billing cycle of April.

(118) We further addressed these issues in our entry issued on
March 30, 2009, when we denied the request for a stay
(March 30 Piitry). In that March 30 Entry, we specifically stated
that we disagree with the characterization that our action
allowed AEP-Ohio to retroactively collect rates (March 30 Entry
at 3). In that same March 30 Entry, we also addressed the daim
that the Order violated Section 4928.141(A), Revised Code, We
explained that in our finding and order issued on December 19,
2008, in Case No. 08-1302-EIrATA, the Conunission established
rates for the interim period, stating that "the rates in effect on
July 31, 2008, would continue until an SSO is approved in
accordance with Section 4928.142 or 4928.143, Revised Code"
(March 30 Entry at 3).• Moreover, we agree with AFiP-Ohia's
understanding of the offset required by our Order (Cos. Memo
Contra at 22). The offset was an adjustment that the
Commission believed to be fair in calculating the incrementally
higher revenue authorized for 2009, in light of the timing of the
Commission's decision on the P5P and the need for an interim
plan. The Commission has considered all of the arguments
raised surrounding these issues several thnes in multiple
proceedings and has specifically addressed the arguments in its
previous decisions. The parties have raised nothing new for the
Commission's consideration. Accordingly, the Commission
finds that its Order does not constitute retroactive ratemalcing,
and does not violate any statute or constitutional provision.
Therefore, we deny rehearing on all grounds associated with the
effective date of the new ESP rates.
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(119) Furthermore, the Commission finds that the Companies' should
file revised tariffs consistent wfth this entry, to be effective on a
date not earlier than both the commencement of the Companies'
August 2009 billing cycle, and the date upon which final, tariffs
are filed with the Commission. In light of the timing of the
effective date of the new tariffs, the Commission finds that the
tariffs shall be effective for biIls rendered on or after the
effective date, and contingent upon final review by the
Commission.

IV. SIGNIFICANTLY EXCESSIVE EARNINGS TEST (SEET1

(120) In the Order, the Commission concluded that the SEET would
be established within the framework of a workshop to develop
a common meihodology for atI Ohio electric utilities. The
Commission reasoned that, pursuant to Section 4928.143(F),
Revised Code, there is time to develop a common methodology
for all Ohio electric utilities because the SEET wiII not actually
be applied until 2010 for the year 2009, consistent with the
Commission's decision in the FirstEnergy ESP Case,xo
However, the Commission recognized that AhP-Ohio required
certain information to evaluate the modified ESP. The
Commission noted that the Companies' earni.ngs from off-
system sales would be excluded from fuel costs and, consistent
with that decision, also excluded off-system sales margins from

any SEET.

A. AEP-Ohio as a single-entity for SEFsT

(121) AEP-Ohio, in its thu'teenth assigiunent of error, requests that
the Commission provide further clarification of the SEET and
the scope of the issues to be addressed at the SEET workshop.
AEP-Ohio requests that the SEET apply to CSP and OP as a
single entity because investments in the electric utilities are
made and their operations are conducted on a combined basis.
The Compaanies argue that the "single entity" approach was
supported by Staff (Staff Ex. 10 at 25). The Companies also
argue that a common SEET methodology does not require an

29 In re Ohio Edison Company, The Cleoetrrnd Etectdic IRuminafing Company, and the ToIedo Edisott Company,

Case No. 08-935-EL-SSO, Opinion and Order (December 19, 2008).
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identical SEET methodology for each Ohio electric utility (Cos.
App. at 4041).

(122) While IEU does not take a position, at this time, on the merits of
AEP-Ohio's request, IEZI argues that the clarification need not
be addressed as a part of the entry on rehearing and the issue is
more appropriately deferred to the workshop (IEU Memo at 15).
On the other hand, OCC opposes AEI'-Uhio's request. OCC
proffers that despite Staff's belief that the consolidated
evaluation of the Companies' earnings for purposes of the SEET
would help mitigate "asyznmetrical" risk, Staff was reluctant to
address the issue of whether such practice was perrnitted
pursuant to SB 221. OCC argues that combining CSP and OP
for SEET purposes is prohibited by the statute, OCC notes that
paragraphs (C) and (E) of Section 4928.143, Revised Code, each
refer to "the electric distribution utility" and that Section
4828.01(A)(6), Revised Code, defines electric distribution utility
as "an electric utility that supplies at least retail electric
distribution service." As such, OCC contends that the statute
dearly expresses the legislative intent and the statute must be
applied accordingly?y Thus, OCC reasons that the earnings of
CSP and OP cannot be combined for calculation of the SEET
pursuant to the statute (OCC Memo at 14-15).

(123) The Commission concludes that consideration of whether CSP
and OP should be considered asingle-entity, AEP-Ohio, for
purposes of the SEEf is an issue more appropriately addressed
as a part of the SE'iT workshop.

B. OSs

(124) Kroger reasons that the Order is unreascinable and unlawful to
the extent that the Order excluded OSS margins from the SEET
and did not share OSS margins with customers as an offset to
FAC. Kroger claims that the Order does not explain why OSS
margins are excluded from the SEET (Kroger App. at 8).
Further, Kroger clarifies that its request as to OSS was in the
alternative. More precisely, Kroger requested that should the

y I ime Warner v. Pub. Uti[ Comm. (1996), 75 Ohio St3d 229, 237, citing Proutdent Bank a. Wood (1973), 36

Ohio St.2d 101.
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Commission exclude OSS margins as an offset to the FAC, then
the Commission should then include OSS margins in the SEEET.
1Croger argues that the Order inappropriately allows AEP-Ohio
to retain all of the benefits of OSS margins and AEP-Ohio's
distinction between SB 221's focn.s on retail sales as opposed to
wholesale transactions is unsupported by legal authority and
contrary to Ohio law. Ifroger reasons that AE1?-0hio's
generating assets, which produce electricity for OSS, are
included in the calculation of the Companies' eommon equity
and, therefore, 05S should be included in the SEET. Further,
according to Kroger, neither Section 4928.143(F), Revised Code,
nor any other provision of the Revised Code excludes OSS from
the calculation of the return on cornmon equity. Thus, Kroger
requests that the Commission reconsider the Order to at least
share 05SS margins with AEI'-Ohids customers (Kroger App. at

6-8).

(125) OCC argues that recognizi.ng OSS profits and sharing the profits
between customers and the electric utility is consistent with the
Comrnission's decision in a prior CEI Rate Case?2 Further, OCC
asserts that the Commission has previously determined that
providing OSS revenue to jurisdictional customers can assist in
achieving the goal of providing reliable and safe service and is
consistent with the state policy set forth in Section 4928.02(A),
Revised Code.23 OCC argues that, although the law does not
explicitly require an allocation of OSS to customers, the law atso
does not explicitly prohibit it. Thus, OCC reasons that the
Commission has failed to follow it own precedent24 (OCC App.
at 16-17). Further, CCC reasons that the order fails to offer any
justification for changing its position on this issue or to
demonstrate why its prior decisions were in error. For this
reason, OCC alleges that the Connnission's Order yields an
unreasonable and unlawful result as to the SEET (OCC App. at

18).

22 In the Maiter of the Application of the Cleveland Electric IRuminating Cornpany fur Authority to Amend and to

Increase Certain of if Fs1ed Schedules Fixing Rates and Charges for Electric Service, Case No, 84-1&8-EIrAIR,

Opinion and Order at 21(March 7,1985).
n In the Matter of the Applfcaffon of the Cincinnati Gas & Eiectn's Company for an fncrease in its Rates for Gas

Service to All Jurisdictionat Customers, Case No. 95-656-GA-AIR Entry on Rehearing at 6-7 (February 12,

1997).
24 Cteoetand Elec. illuminating (1975), 42 Ohio St.2d 403 at431.
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(126) OEG and OMA argue that the exclusion of OSS creates a
fundamental asymmetry by comparing only part of the earnings
of AII'-Ohio with the full earnings of the comparable
companies (OEG App, at 2-4; OMA App. at 4-5). OEG argues
that the "return on common equity that was earned° by the
Companies includes profits from OS6. OEG contends there is
no statutory basis for comparing only part of the earnings of
AEP-Ohio with basis full earnings of the comparable companies
and such a comparison distorts the analysis. As a key consumer
protection provision of SB 221, OEG asserts that failing to
include all of the Companies' earnings undermines the
intentions of and the plain meaning of the statue. OEG notes
that the record reveals that, during the term of the ESP,
projected O5S profits are $431 million for OP and $360 million
for CSP and ignoring such earnings misconstrues the statue and
fails to provide meaningful consumer protection as intended by
SB 221. On such basis, OEG and OMA argue that the SEET set
forth in the Order is unlawfui (OEG App. at 2-4; OMA App. at

4-5).

(127) As interpreted by OCC, Section 4928.143(k), Revised Code,
requires the Commission to determine whether AEP-Ohio's ESP
results in excessive earnings and includes all provisions of the
ESP, including deferrals. OCC believes that eliminating
deferrals from the SEET is an unauthorized adjustment and
opines that the elimination of the deferrals is unlawful as it is
not authorized by the statue. OCC argues that etiminatin.g
deferrals from the SEET will misstate the Companies' earnings,
distorting the mafch between expenses and revenues and
distorting the SEET. OCC asserts that the exclusion of the
deferrals unlawfully gives AEP-Oluo a margin and virtually
ensures that the Companies will not violate the SEET (OCC

App. at 67-68).

(128) OEG agrees with the Commission's decision to hxclude
deferxals and the related expenses from the SEET so that
deferrals are matched with revenues when revenues are
received by the Companies. However, OEG seeks clarification
of the Order to the extent that the Companies' annual earnings
for purposes of the SEET will exdude all deferral of expenses
and, once recovery of the deferral actually begins, all
amortization expenses associated with amounts previously
deferred (OEG App. at 4-6).
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(129) We grant the intervenors' requests to reconsider the exclusion
of OSS margins from the SEET calculation. We have decided
that like our consideration of whether to treat AEP-Ohio as a
single-entity for purposes of the SEET, OSS is an issue more
appropriately addressed in the SEET workshop. Similarly, the
Commission concludes that to further explore the issues of
deferrals and related expenses, in regards to the SEET, we will
also address these components of the SEE7 as part of the

workshop.

V. MARKET-RATE OFFER (MRO)v. ESP

(130) AEP-Ohio argues that the Order is unlawful and unreasonable
because Section 4928.143(C)(1), Revised Code, does not permit
the Commission to modify the ESP if the proposed ESP is more
favorable than the MRO (Cos. App. at. 4-5). OCC disagrees and
states that the Commission property applied the statutory test
when it compared the modified ESP to the results that would
otherwise apply under a MRO (OCC Memo Contra at 9).
Similarly, Kroger, OPAE, IEU, and OEG assert that the

Commission properly exercised its statatory authority to
modify the proposed ESP to make it more favorable than the
expected resixIts of a MRO (Kroger Memo Contra at 4; OPAE
Memo Contra at 4-5; IEU Memo Contra at 7; OEG Memo Contra

at 3);

(131) We agree with the intervenors. The statute contemplates
modification of a proposed ESP by the Commission, and then a
comparison of the modified ESP, as approved, to the results that
would otherwise apply under a MRO. As explained in our
Order, our statutory authority is not Iimited to an after-the-fact
determination, but rather, includes the authority to make
modifications to a proposed ESP that are supported by the
record. Therefore, AEP-Ohio's rehearing request is denied on

this ground.

(132) IEU argues that the costs associated with the POLR obligation
should not be included in the MRO portion of the ESP versus
MRO comparison (IEU App. at 43-44). IEU contends that the
Cotnxnission lacks the authority to approve a POLR charge in a
Section 4928.142, Revised Code, proceeding (Id. at 44).
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(133) The Companies interpret IBU's argument as an erroneous belief
that the Companies' POLR obligation terminates in the MRO
context (Cos. MemoContra at 13). AEP-Ohio contends that its
risk associated with the POLR obligation under SB 221
continues regarding the non-market portion of the MRO, and
that it is unrealistic to evaluate the cost of an MRO without
including the POI.R obligation (Id.).

(134) IEU also appears to be requesting rehearing claiming that the
Order does not pwvide adequate justification or offer even the
"slightest clue" for its decision as required by Section 4903.09,
Revised Code (IEU App, at 22-26). However, IEU then argues
that the market price that the Commission used in its
comparison is too high and that, since testimony was filed in the
proceeding, market prices have declined. IEU is suggesting that
the Commission do on rehearing exactly what it criticizes the
Comunission's Order for doing, which is base its opinion on
information and data that is not in the record of the proceeding.
AEP-0hio objects to IEU's approach of using extra-record
information to state that the Commission's analysis was flawed
(Cos. Memo Contra at 12).

(135) There was no need for IEU to search for clues in the
workpapers. The Commission weighed the evidence in the
record and adopted Staffs estimated market prices, as well as
Staff's methodology, in the Order. At page 72, the Commission
stated its basis: "Based upon our opinion and order and using

Staff witness ffess' methndofogy of the quantification of the ESP v.
MRO comparison..." (emphasis added). Prior to explicitly
stating which quantification analysis that it used, the
Commission explained that Staff witness Hess' methodology
included the utilization of Staff witness Johnson's estimated
market rates to demonstrate that the ESP is more favorable in
the aggregate as compared to the expected results of an MRO
(Order at 70). The Order also explained that the Companies
calculated the estimated market prices to be $88.15 per MWH
for CSP and $85.32 per MWH for OP. OCC provided testimony
of estimated market prices of.$73.94 per MWH and $71.07 per
MWH for CSP and OP, respectively (OCC Ex.10 at 15-24), while
Staff offered testimony of estimated market prices of $74.71 per
MWH and $73.59 per .MWH for CSP and OP, respectively,
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which were then utilized by Staff in an MRO v. ESP comparison
(Staff Tsx.1-A,12evised Exhibit JEH-1). Utilizing their respective
estfmated market prices, both OCEA (which includes OCC) and
Staff concluded that the ESP, if modified, was rnore favorable in
the aggregate than an MRO (see Order at 70-71). Based on the
record before it, it was reasonable for the Commission to adopt
Staff's estimated market rates and StafYs methodology to
quantify the ESP v. MRO comparison. IEU's argument to the

contrary lacks merit and, thus, is rejected.

(136) With regard to the MRO versus ESP comparison, our analysis
did not end with the rehearing requests. Upon review of the
record in this case and all arguments raised on rehearing, the
Commission does in fact find that the ESP, including deferrats
and future recovery of deferrals, as modified by the Order and
as further modified by this entry, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

(137) The Commission notes that, with this entry, it is further
modifying AFsP=Ohio's ESP to reduce the rate impacts on
customers. The Contmission believes that the modifications
made in this entry increase the value of the Companies' ESP.
Nonetheless, even if we do not inciude the POLR obligation in
the calculation of the MRO versus FsSl' comparison, the
Commission finds that the ESP is still more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

Vi. SLC'rION 4903.09. REVISED CODE

(138) lEU generally argues that the Corxunission's decision fails to
comply with the requirements of Section 4903.09, Revised Code,
to sufficiently set forth the reasons proinpting the Commission's
decision based upon the findings of fact in regards to carrying
costs, FAC, the rate increase limitation, POLR, the transfer of
generation assets, gridSMART and other distribution rate
increases, and the compari.son of the ESP to the MRO (ISU App.

at 4-26).

000243



08-917-EirrSSO, et al. -52-

(139) Siznilarly, OCC argued that the Commission failed to meet the
sufficiency requirements of Section 4903.09, Revised Code,
when it denied t)CC's motion for stay in its March 30, 2009,

Entry Nunc Pro Tunc, and failed to make the Companies'
collection of rates subject to refund, and when it approved the
ESRP rider (OCC App. at 27-29, 55-57).

(140) AEP disagrees, stating that the Commission explained the bases
for its determination of the issues raised in this proceeding in a
manner that satisfies Section 4903.09, Revised Code, as well as
Supreme Court precedent (AEP Memo Contra at 8-10).

(141) As discussed more fully in the individrial sections dealing with
each subject matter, the Commission finds that it fully and
adequately set forth its decisions in its Order, consistent with
Section 4903.09, Revised Code, and long standing precedent.

See Industrlai Energy Users-Ohio v. Pub. lltil. Comm. (2008), 117

Ohio. St.3d 486, 493, 2008 Ohio 990; MCI Telecom. Corp. v. Pub.

Util. Comm. (1987), 32 Ohio St.3d 306, 513 N.E.2d 337; Tongren v.
Pub. Litil. Com. (1999), 85 Ohio St.3d 57,1999 Ohio 206.

It is, therefore,

ORDEItED, That the applications for rehearing be granted, in part, and denied, in
part, as set forth herein. It is, further,

ORDERED, That the Companies file, for Comm3ssion review and approval, their
revised tariffs consistent with this entry. It is, further,
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ORDERED, That a copy of this entr,y on rehearing be served upon all parties and

other interested persons of record.

THE PUBLIOWILITIES COMMMOSSION OF OHIO

Alan R. Schriber, Chairman

Paul A. entolella Ronda Hartman Fergus

6Z"- 4,4,^

KWB/GNS:ct

Entered in the Journal

3tH. 2 3 2003

Rene@ J. Jenteins
Secretary

Cheryl L. Roberto
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COLUMBUS SOUTHERN POWER COMPANY

P.U.C.O. NO. 7

PROVIDER OF LAST RESORT CHARGE RIDER

Original Sheet No. 69-1

Effective Cycle 1 April 2009 through the last billing cycle of December 2009, all customer bills
subject to the provisions of the Rider, including any bills rendered under special contract, shall be
adjusted by the Provider of Last Resort Charge per KWH as follows:

Schedule /KWH
R-R, R-R-1, RLM, RS-ES AND RS-TOD 0.77546

GS-1 0.66660

GS-2 and GS-2-TOD 0.67937

GS-3 0.52603

GS-4 and IRP-D 0.44595

SBS 0.54402

SL 0.25312

AL 0.22207

Effective Cycle 1 January 2010, the Provider of Last Resort Charge shall be the following:

Schedule /KWH

R-R, R-R-1, RLM, RS-ES AND RS-TOD 0.56955

GS-1 0.48959

GS-2 and GS-2-TOD 0.49897

GS-3 0.38635

68-4 and IRP-D 0.32753

SBS 0.39956

SL 0.18591

AL 0.16311

Customers of a governmental aggregation where the legislative authority that formed such
governmental aggregation has filed written notice with the Commission pursuant to Section 4928.20 (J),
Ohio Revised Code, that it has elected not to receive default service from the Company at standard
service offer rates shall not be subject to charges under this Rider.

Customers that elect to take energy service from a CRES Provider and agree to pay the market
price of power should they return to energy service from the Company, shall not be subject to charges
under this Rider.

Filed pursuant to Orders dated March 18 and March 30, 2009, in Case No. 08-917-EL-SSO

Issued: March 30, 2009 Effective: Cycle 1 April 2009
]ssued by

Joseph Hamrock, President
AEP Ohio
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OHIO POWER COMPANY

P.U.C.O. NO. 19

PROVIDER OF LAST RESORT CHARGE RIDER

Original Sheet No. 69-1

Effective Cycle 1 April 2009 through the last billing cycle of December 2009, all customer bills
subject to the provisions of this Rider, including any bills rendered under special contract, shall be
adjusted by the Provider of Last Resort Charge per KWH as follows:

Schedule ^IKWH
RS, RS-ES, RS-TOD and RDMS 0.31771

GS-1 0.35875

GS-2 and GS-TOD 0.36695

GS-3 0.26354

GS-4 and IRP-D 0.21522

EHG 0.39076

EHS 0.50548

SS 0.40104

OL 0.07760

SL 0.07737

SBS 0.25642

Effective Cycle 1 January 2010, the Provider of Last Resort Charge shall be the following:

Schedule IKVVH
RS, RS-ES, RS-TOD and RDMS 0.23366

GS-1 0.26384

GS-2 and GS-TOD 0.26988

GS-3 0.19382

GS-4 and IRP-D 0.15828

EHG 0.28739

EHS 0.37175

SS 0.29494

OL 0.05707

SL 0.05690

SBS 0.18858

Customers of a governmental aggregation where the legislative authority that formed such
governmental aggregation has filed written notice with the Commission pursuant to Section 4928.20 (J),
Ohio Revised Code, that it has elected not to receive default service from the Company at standard
service offer rates shall not be subject to charges under this Rider.

Customers that elect to take energy service from a CRES Provider and agree to pay the market
price of'power should they return to energy service from the Company, shall not be subject to charges

under this Rider-

Filed pursuant to Orders dated March 18 and March 30, 2009 in Case No. 08-918-EL-SSO

Issued: March 30, 2009 Effective: Cycle 1 April 2009
Issued by

Joseph Hamrock, President
AEP Ohio
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BEFORE
TI-IE PUBLIC UTILITIES COMMISSION OF OI3IO

In the Matter of the Joint Petition )
of Ohio Power Company and South Central ) Case No. 96-_ EL-PEB
Power Company for Reallocation of Territory )

Joint Petition

Ohio Power Company ("Ohio Power") and Soutli Central Power Company ("South

Central"), pursuant to Section 4933.83(E), Ohio Revised Code, jointly petition the Public Utilities

Commission of Olzio ("PUCO" or "the Comniission") for reallocation of their certified electric

service territories to eHminate an overlap, effective at midnight on December 31, 1999, subject

to the conditions set forth herein. In support of this Joint Petition, Ohio Power and South Central

state the following:

l. Ohio Power is a public utility and an electric light company as defmed by Sections

4905.02 and 4905.03(A)(4), Revised Code, and as sach is subject to the jurisdiction of this

Commission. Ohio Power Coinpany is an operating subsidiary of the American Electric Power

System and is an electric supplier as defined by Section 4933.81(A), Revised Code.

2. South Central is an electric light company as defmed by Section 4905.03(A)(4),

Revised Code. South Central is an electric cooperative which operates its utility not for profit,

and is therefore not a public utility as defined by Section 4905.02, Revised Code. South Central

is an electric supplier as defined by Section 4933.81(A), Revised Code.

3. Since 1957 Ormet Primary Aluminum Corporation (formerly lcnown as Ormet

Corporation and hereinafter referred to as "Ormet") and its affiliates have owned and operated
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an aluminum production facility and a rolling mill ("Aluminum Facilities") located in the vicinity

of Hannibal, Ohio along the Ohio River, and currently empioy approximately 2,200 persormel

in the operation of these facilities.

4. Since 1966, Ohio Power has served at retail the major portion of Ormet's and its

affiliates' aluminum facilities at Hannibal, pursuant to a Power Agreement dated November 16,

1966, as amended ("the 1966 Agreement").

5. Ohio Power serves Ormet and its affiliates as an overlap to South Central's certified

electric service tetritory under the Ohio Electric Certified Territory Act, Sections 4933.81 to

4933.99, Revised Code. South Central's certified territory surrounds Ormet's and its affiliates'

aluminum facilities at Hannibal, and South Central serves at retail the portion of Ormet's and its

affliates' aluminum facilities at Hannibal not served by Ohio Power.

6. By this Joint Petition, Ohio Power and South Central request the Comrnission, pursuant

to Section 4933.83(E), Revised Code, to reallocate their electric service territories to eliminate

the overlap, effective at midnight on December 31, 1999, sb that as of that date all of Ormet's

and its affiliates' aluminum facilities located in Hannibal will be in South Central's certified

territory. The proposed revision to boundary Map No. Q-33 and the proposed revised overlap list

for Map No. Q-33 are attached to this Joint Petition as Exhibit A.

7. It is contemplated that, following the ten•itorial transfer, Ormet will obtain a portion

of its power supply from South Central and that South Central will require Ormet to obtain the

remainder of its power supply from sources other than South Central. South Central is a member

of Buckeye Power, Inc. which, subject to certain terms and conditions, will arrange transmission

services for the banefit of Ormet to enable Ormet to obtain power from sources otller than South

2
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Central. Buckeye Power, Inc. is a not for profit Ohio corporation which provides a source of

electric power and energy for distribution within the State of Ohio by its membership, consisting

of 26 cooperatively organized non-profrt electric companies operating in said State.

Oliio Power and South Central seek prompt approval of this 7oint Petition in order to

enable Ormet to plan and to make commitments for its power supply which wilI commence on

the effective date of the territorial reallocation sought herein.

8. Because of the low cost of the assets that have been dedicated to Ormet for

ratemaking purposes, the rcaflocation of territory sought herein creates no stranded investment

and will not adversely affect Ohio Power's other retail customers.

9. Upon the reallocation of service territories sought herein, Ohio Power will sell to

Buckeye Power, Inc. certain distritbution facilities located on Ormet's property, which are

necessary for South Central to provide service to Ormet.

10. Following the real3ocation of service territories sought herein, Ohio Power, pursuant

to Section 4933.83, Revised Code, shall no longer have either the right or duty to provide electric

service to Ormet's and its affiliates' aluminum facilities at Hannibal. However, despite the

absence of any legal duty on Ohio Power's part to provide electric generation service to Ormet's

and its affiliates' aluminum facilities at Hannibal, if Ormet remains in the AEP System control

area, Luischeduled power may flow from generating facilities of Ohio Power and other companies

of the AEP System by virtue of the inherent nature of power systems.

11. To avoid any involuntary reliance by Orrnet upon the AEP System, Ohio Power and

Ormet have entered into a Curtailment and Indemnity ("C&I") Agreement, a copy of which is

attached to this Petition as Exhibit B. The C&I Agreement and approval of the C&I Agreement
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in its entirety by this Cornmission is a condition precedent to Ohio Power's agreement to

reallocate its service territory m described herein.

12. As an integral part of the arrangement which is the su'uject of the above Joint

Petition to reallocate seivice territories, Ohio Power and Ormet have negotiated an Interim Power

Agreement ("Interim Agreement") under which Ohio Power proposes to provide retail electric

service to Ormet from the expiration of the currently-effective 1966 Agreement until the

reallocation of service territories sought in the Joint Petition. In an application being filed

concuxrenfly with this Joint Petition, Ohio Power is requesting approval by this Cormnission of

the Interim Agreement as a special contract, pursuant to Section 4905.31, Revised Code.

13. The transactions for wbich the parties seek approval in this Joint Petition and the

contemporaneously filed Application for approval of a special contract arrangement were

negotiated at arrns' length as a total package. Each element is dependent upon the other, and

approval by the Commission of all of the agreements, without change or condition adverse to any

of the parties, in its sole judgement, is a condition precedent to Ohio Power's consent to the

reallocation of electric service territories as reflected in the Joint Petition herein.

WHEREFORE, Ohio Power and South Central respectfully request that this Commission

(a) grant the Joint Petition to reallocate service territory, as more specifically set forth on attached

Exhibit A, subject to the terms and conditions specified herein, effective on the date of such

4
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grant, with implementation of such territorial reallocation as of midnight, December 31, 1999;

and (b) grant alI proper relief requested herein.

Respectfully subniitted,

Ohio Powe^/Cornpany

Keviii F. Du
F. Mitchell D
American Electric Power
Sezvice Corporation
Legal Department
One Riverside Plaza
Columbus, Ohio 43215-2373
(614) 223-1617

Robert Mone
Scott A. Campbell
Thompson, TTine & Flory
100 East Broad Street
Columbus, Ohio 43215
(614) 469-7202

Attorneys for South Central
Power Company

5
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EXHIBIT A

TO

JOINT PETITION



CURTAILMENT AND INDEMNITY AGREEMENT

BETWEEN

ORMET PRIMARY ALUMINUM CORPORATION

AND

OHIO POWETZ COMPANY
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CURTAII.MENT AND INDEMNITY AGREEMENT

This Agreement is entered into on August 19, 1996, between Ormet Primary Alum4num

Corporation ("Ormet"), a Delaware Corporation, and Ohio Power Company ("Ohio"), an Ohio

Corporation. Ormet and Ohio are sometimes collectively referred to herein as "the Parties".

0.1 WHEREAS Ormet and its affiliates own an aluminum production facility and an

aluminum rolling mill at I4annibal, Ohio; and

0.2 WHEREAS Ohio is an electric utility whicll provides electric service at retail to

customers within the State of Ohio; and

0.3 WHEREAS Ohio is an operating company of the American Electric Power ("AEP")

System, a multistate electric utility holding company system which is operated on an integrated

basis as a single Control Area; and

0.4 WIIEREAS Ohio has served at retail the major portion of the Ormet Aluminum

Facilities at Hannibal; and

0.5 WHEREAS South Central Power, Inc. ("South Central") is a rural electric

cooperative which is a member of Buckeye Power, Inc. ("Buckeye"), an association of rural

electric cooperatives; and

0.6 WE3EREAS South Central is an electric supplier under the Ohio Certified Territories

Act which has a certifred electric service territory adjacent to Ohio's service territoty at

Hannibal and has served at retail the portion of the Ormet Aluminum Facilities not served by

Ohio; and .
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0.7 WHEREAS Ohio and South Central have agreed, pursuant to Section 4933.83 (E),

Ohio Revised Code, to reallocate their electric service territories such that all of the Ormet

Aluminum, Facilities shall become part of South Central's certified electric service territory,

such agreement to reallocate service territories being subject to approval by the Public

Utilities Commission of Ohio; and

0.8 WHEREAS South Central plans to require Otmet to obtain a portion of its power

supply from a supplier or suppliers other than South Central and, in order to have such

power and energy delivered to Ormet, to cause Buckeye to purchase transniission service

from the AEP System; and

0.9 WHEREAS following the reallocation of service territories referred to in

Section 0.7 above, Ohio, pursuant to Section 4933.83 Ohio Revised Code, shall no longer

have either the right or the duty to provide electric service to the Ormet Aluminum Facilities;

and

0.10 WI-IEREAS despite the absence of any legal duty on Ohio's part to provide

electric generation service to the Ormet Aluminum Facilities, unscheduled power may flow

from generating facilities of Ohio and other companies of the AEP System to the Ormet

Aluminum Facilities by virtue of the inherent nature of power systems and operation of the

AEP System as a Control Area; and

0.11 WHEREAS Ohio and Ormet intend to avoid any such occurrence by (a)(i)

Ormet's curtailment of its usage or procurement of substitute supplies at such times, if any,

that one or more of its suppliers fails to implement the confirmed power andlor energy

schedule for Ormet; (ii) Ormet's scheduling of supplies to match its energy usage; (iii)
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providing for penalties whicb shall act as a disincentive for Ormet either to fail to curtail its

usage under such circumstances or to use power and/or energy beyond that scheduled from its

suppliers; and (iv) holding Ohio harn-Jess for any damages suffered as a result of Ormet's

failure to curtail its usage under such circumstances; or (b) arranging for another utility

system to assume control area responsibility for Ormet's load.

NOW, THEREFORE, Ohio and Ormet agree as follows:

ARTICLE ONE

DEFTNITIONS

1.1 The following definitions shall apply to this Agreement:

1.2 "AEP System" means the American Electric Power Systenz, an electric utility

holding company system registered under the Public Utility Holding Company of 1935, and

any or all of the operating companies of the AEP Systetn.

1.3 "AEP Transmission Tariff' means the transmission tariff of the AEP System filed

pursuant to Order 888 of the Federal Energy Regulatory Cornnussion ("FERC"), or any

superseding tariff or tariffs.

1.4 "Buckeye Cardinal Station Agreement" means the agreement between Ohio,

Buckeye and Cardinal Operating Company dated January 1, 1968, as amended, under which

Ohio and Buckeye jointly own the Cardinal Generating Station.

1.5 "Control Area" means an electric system bounded by interconnection (flc line)

metering and telemetry, which controls its generation directly to maintain its interchange

schedule with other Control Areas and contributes to freauency regulation of the
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interconnection. This means that a Control Area is an electric system that meets the

following two requirements. It can

(a) directly control its generation to continually balance its actual

interchange and scheduled interchange; and

(b) help the entire interconnection regulate and stabilize the

interconnection's current frequency.

1.6 "Customer Communication System" ("CCS") means the on-line communication

system available to ASP System customers which, among other things, alerts customers as to

the probability of a capacity deficiency as follows:

Level 1- Low Probability of Capacity Deficiency

Level 2 - Medium Probability of Capacity Deficiency

Level 3 - High Probability of Capacity Deficiency

Level 4 - A Capacity Deficiency is Occurring

1.7 "Failure" has the meaning set forth in Paragraph 3.5 of this Agreement.

1.8 "Good Utility Practice" means any of the practices, methods and acts engaged in

or approved by a significant portion of the electric utility industry during the relevant time

period, or any of the practices, methods and acts which, in the exercise of reasonable

judgment in light of the facts known at the time the decision was made, could have been

expected to accomplish the desired result at a reasonable cost consistent with good business

practices, reliability, safety and expedition. Good Utility Practice is not intended to be

limited to the optimum practice, method, or act to the exclusion of all others, but rather to be

acceptable practices, methods, or acts generally accepted in the region.
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1.9 "Hannibal Delivery Point" means the point of interconnection between power

delivery facilities owned by Ohio and those owned by Buckeye or its successors and assigns

at the Hannibal Site.

I.10 "HannibaI Site" means the property along the Ohio River at Hannibal, Ohio,

where the Ormet Aluminum Facilities are located.

1.11 "Ormet Aluminum Facilities" means the aluminum production facility and

aluminum rolling mill owned by Ormet or its affiliates, together with all appurtenant facilities

at the Hannibal site.

1.12 "Ormet's Off-system Supply" means power and energy delivered by the AEP

System pursuant to the AEP Transmission Tariff to Buckeye at the Hannibal Delivery Point

for consumption by Ormet from another Control Area or an independent generator

interconnected with the AEP System. The AEP System may also supply by a separate

contract power andtor energy for use by Ormet, and such supply shall be deemed Orrnet's

Off-system Supply for purposes of this Agreement.

1.13 "Ormet's On-site Generation" means generation not owned by the AEP System

that is located at or near the Hannibal Site, the output of which is used, in whole or in part,

to provide power and energy to the Ormet Aluminum Facilities, which power and energy is

not metered by Ohio as part of Ormet's usage.

1.14 "Ormet's South Central Supply" means power and energy purchased by Ormet

from South Central, which power and energy is, in tum, obtained by South'Central under the

Buckeye Cardinal Station Agreement.

1.15 "Person" means a person or entity.
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1.16 "Scheduled" means (a) in the case of Ormet's Off-system Supply from another

Control Area, that an amount of power in MW for a specific time period is con6rmed by the

supplying Control Area with Ohio and implemented by Ohio, unless Ohio's implementation

or failure to implement is in error due to Ohio's negligence, (b) in the case of Ormet's Off-

system Supply within the AEP System Control Area (other than as described in clause (c)),

that the metered amount of energy in MWh is actually delivered, as adjusted by losses where

necessary, to the AEP System by tttat supplier for the account of Ormet, (c) in the case of

Ormet's Off-System Supply provided under a contract with the AEP System, that an amount

of power in MW is agreed to be delivered for a specific time period, and (d) in the case of

Ormet's South Central Supply, that it is scheduled in accordance with the AEP System's

normal operating practices for energy supplied under the Buckeye Cardinal Station Agreement

or such other scheduling practices as are developed specifically for the Hannibal Delivery

Point.

ARTICLE TWO

OPERATIVE DATE

2.1 This Agreement shall be operative on the date upon which all of the Ormet

Aluminum Facilities become part of South Central's certified electric service territory

pursuant to Section 4933.83, Ohio Revised Code, which is anticipated to occur at midnight on

December 31, 1999. This Agreement is effective when signed and delivered by each party.
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ARTICLE TIIREE

ORMET'S OBLIGATIONS,
CHARGES FOR FAILURE TO COMPLY AND INDEMNITY

3.1 On and after the date this Agreem.ent is operative, Ormet shall, to the extent

possible, manage its power supply and operate the Ormet Aluminum Facilities so that in each

hour the electric energy consumed by the Ormet Aluminum Facilities does not exceed the

energy provided to the Ormet Aluminum Facilities by Ormet's On-site Generation and the

amount of energy Scheduled from Ormet's South Central Supply and Ormet's Off-System

Supply, and none is required to be supplied by Ohio or the AEP System (except as may be

required by a separate contract for the sale of power andlor energy by Ohio or the AEP

System for use by Ormet).

3.2 Ormet or its authorized agent shall supply to Ohio or its authorized agent, on an

ongoing basis, information sufficient to enable Ohio to determine if Ormet complies with

Section 3.1. Such information shall be satisfactory to Ohio and consistent with Good Utility

Practice for similar arrangements, if any such arrangements exist in the region in which the

Ormet Aluminum Facilities are located. Such information shall include (a) hourly schedules

of Ormet's Off-system Supply to be delivered to the Hannibal Delivery Point by each Person

providing Ormet's Off-system Supply from another Control Ar•ea, (b) information regarding

the continuing operating status, on such basis as is reasonably necessary to implement this

Agreement, of any of Ormet's On-Site Generation or any independent generator in the AEP

System Control Area that is part of Ormet's Off-system Supply and (c) other information

reasonably necessary to implement this Agreement.
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3.3 Notwithstanding Ormet's obligation under Paragraph 3.1 of this Agteement,

Ohio and Ormet recognize that Ormet's operation of On-site Geueration and the energy

Scheduled from Ormet's Off-system Supply and Ormet's South Central Supply may not

suffice to respond to the fluctuations in energy supply and usage at the Ormet Aluminum

Facilities and, to this end, it may be necessary for Buckeye to obtain Regulation and

Frequency Response Service, Energy Imbalance Service, Operating Reserve - Spinning

Reserve Service, and Operating Reserve - Supplamental Reserve Service, or similar services,

from AEP or from another Person. Ormet and Ohio agree that such Services are not intended

to be, and shall not be used as a backup for Ormet's South Central Supply, Ormet's On-site

Generation or Ormet's Off-system Supply.

3_4 Ohio shall make available to Ormet and an Ormet designated representative the

CCS or any successor system, at the expense of Ormet, to the extent necessary to enable the

parties to implement, and to assist Ormet in performance of its obligations under, Article 3 of

this Agreement.

3.5 A Failure occurs in any hour when the energy used by Ormet, exclusive of that

served by Ormet's On-site Generation, exceeds by more than 1.5% the amount of energy

Scheduled to be delivered in such hour to the Hannibal Delivery Point from Ormet's South

Central Supply and Ormet's Off-system Supply.

If a Person supplying Ormet's Off-System Supply provides notice to Ohio of failure to

implement a confirmed schedule or partial cuttailment or cancellation of a confirmed schedule

with Ohio or failure of a unit, Ohio shall, upon receipt of such notice, notify Ormet of such

failure.
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A Failure shall not be deemed to have occurred (a) if it is cured within ten (10)

minutes after it commences, (b) if Ohio gives notice thereof to Ormet pursuant to the

preceding paragraph, if it is cured within ten (10) mi.nutes after such notice is given (if such

time is later than the time referred to in clause (a)); or (c) if, and to the extent, that Ohio's

implementation of or failure to implement a schedule is in error due to Ohio's negligence.

3.6 Ormet and Ohio shall each use its best efforts to avoid errors in scheduling power

and/or energy to the Ormet Aluminum Facilities. Ohio shall attribute to Ormet any and all

power and/or energy which was Scheduled for use by Ormet. Ohio shall, in accordance with

its customary practices, implement a schedule properly confirmed to it by the supplying

Control Area. Ormet and Ohio recognize that, despite such efforts, a Failure may occur as a

result of a cIerical or administrative scheduling error. Ormet and Ohio also recognize that in

practice it may be difficult or impossible for Ohio to establish whether a Failure occurred

because of a scheduling error or because of a failure of Ormet's On-Site Generation or Off-

System Supply. Accordingly, Ormet and Ohio agree upon the following provisions to

accommodate a reasonable number of scheduling errors by Orrnet or its suppliers, and to

eliminate the necessity for determining whether any particular Failure resulted from such an

error:

The penalty set forth in Section 3.7 of this Agreement shall not apply:

(a) for the first six Failures in any 12-month period which occur when a

Level 3 or Level 4 condition is not posted as a current condition on the CCS; or

(b) for the next six Failures in any 12-month period which occur when a

Level 3 or Leve14 condition is not posted as a current condition on the CCS; provided that in
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such cases, Ormet shall pay for any energy supplied by the AEP System at a penalty price

equal to the higher of (1) three times the highest price of energy purchased or sold by the

AEP System during the hour(s) in which a Failure occurs, or a market price specified in a

market index mutually acceptable to Ormet and Ohio or (2) 500 mills per kwh; or

(c) for any Failure which occurs when a Level 3 or Level 4 condition is

posted as a current condition on the CCS, if there has been less than one hour's notice via the

CCS that either a Level 3 or Level 4 condition is projected or is occurring;

(d) Notwithstanding paragraphs 3.6 (a) (b) and (e), the penalty set fortli in

paragraph 3.7 of this Agreement shalI apply, if at any time during a Failure Ohio has notified

Ormet that in Ohio's reasonable judgement it is necessary for Ormet to curtail its usage or

otherwise cure the Failure to enable Ohio to meet Ohio's or the AEP System's power supply

obligations, whether firm or non-firm, and Ormet after 10 minutes' notice fails or refuses to

curtail its usage.

(e) Except as provided in paragraph 3.6(b), Ormet shall pay Ohio for any

energy supplied during a Failure at the highest price of energy purchased or sold by the AEP

System during the hour(s) in which a Failure occurs, or a market price specified in a market

index mutually acceptable to Ormet and Ohio.

3.7 Except as provided in Paragraph 3.6 of this Agreement, if, in any hour, a

Failure occurs, Ormet shall pay to Oli.io a charge equal to three times the monthly demand

charge per kilowatt specified in Ohio's Schedule GS-4, or any superseding tariff applicable to

Ohio's largest industrial customers, then on file with the Public Utilities Commission of Ohio
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times the difference between Ormet's energy usage for the hour in question, exclusive of that

served by Ormet's On-site Generation and Ormet's Off-System and South Central Supplies.

3.8 In addition to the charges specified in Sections 3.6 and 3.7 of this Agreement,

Ormet shall indemnify Ohio and hold Oliio harniless from any claims, liability and expense

incurred by Ohio as a result of its curtailment of power to any customer resulting from a

Failure, unless Ohio's gross negligence or intentional wrongdoing is an intervening cause of

such curtailment. Ormet shall have the right to defend such claims, unless, with respect to

any sucli claim, Ohio relieves Ormet of any responsibility under this section 3.8 of this

Agreement. If any such claim or Ormet's defense asserts Ohio's gross negligence or

intentional wrongdoing, Ohio shall have the right to defend itself against such assertion.

ARTICLE FOUR

DYNAMIC SCHEDULING

4.1 At any time after the effective date of this Agreement, Ormet may designate a

Person which maintains a Control Area as Ormet's host control area for dynamic scheduling

purposes, in which case Ohio shalt proceed in good faith to enter into arrangements and

agreements with the Person designated by Ormet necessary to effect dynamic removal of

Ormet's load (except as provided in Paragraph 4.2 of this Agreement) from the AEP System's

Control Area to the new host's Control Area. Ohio shall not unreasonably withhold consent

to, nor impose any unreasonable conditions upon any such arrangement or agreement. If

Ohio and such Person are able to conclude arrangements and agreements necessary to effect

such dynamic removal, and when such dynamic removal is successfully accomplished

(excluding the part of Ormet's load served by Ormet's South Central Supply, which shall not
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be required to be dynamically removed), Article Three of this Agreement shall terminate in

its entirety. After such dynamic removal is successfully accomplished, Ohio and the AEP

System shall have no right nor obligation to reassume Control Area responsibility for Ormet's

load.

4.2 Ormet and Ohio recognize and agree that:

a) The part of Ormet's load served by Ormet's South Central Supply will be part

of the Buckeye Power Requirement under the Buckeye Cardinal Station Agreement, and as

such, will remain part of the AEP System's Control Area responsibility. The arrangements

for dynanvc removal shall take into account such load and supply, and shall be modified, if

necessary, in accordance with any modification or termination of the Buckeye Cardinal

Station Agreement.

b) The part, if any, of Ormet's load served by Ormet's On-site Generation located

behiad the meter will not register as load and therefore will not be part of either the AEP

System's or any new host's Control Area responsibility.

4.3 From time to time, Ormet may designate a new host Control Area other than

the host Control Area designated pursuant to Paragraph 4.1 of this Agreement or the AEP

System. In such a case, Ohio shall proceed in good faith to enter into such arrangements, if

any, as are necessary to effect dynamic removal of Ormet's load (except as provided in

Paragraph 4.2 of this Agreement) to such new host's Control Area. Ohio shall not

unreasonably withhold consent to any such arrangements or agreements, nor impose any

unreasop.able conditions upon such arrangements or agreements.
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4.4 Ormet shall pay all metering, telemetering and other costs necessary to effect

dynamic removal as described in Paragraph 4.1 of this Agreement.

4.5 Ohio and Ormet recognize and agree that if Ormet's load is dynamically

removed from the AEP System's Control Area as provided in this Article Four it still will be

necessary for Buckeye to purchase transmission service from the AEP System to deliver

Ormet's Off-system Supply to the Hannibal Delivery Point, and to purchase Dynanzic

Reactive Support Service and Scheduling and Dispatch Service, as such services are presently

identified, or equivalent services from the AEP System in connection with such transmission

service.

ARTICLE FIVE

REGULATORY AUTHORITIES

5.1 This Agreement, and approval of this agreement in its entirety by the Public

Utilities Commission of Ohio, and any other regulatory body having jurisdiction, is a

condition precedent to Ohio's consent to reallocate its service territory as recited in Paragraph

0.7 of this Agreement. Ohio and Ormet shall take all steps necessary to obtain all requisite

regulatory approvals, and Ohio and Ormet shall fully support the reasonableness of this

agreement before such regulatory agencies.

5.2 Ohio and Ormet recognize and agree that the provisions relating to penalties,

incentives and charges for involuntary backup of power to a customer taking advantage of

unbundled transmission and/or distribution service are unsettled in the electric utility industry

as of the date of this P_greement. Nevertheless, Obio astd Ormet freely agree to the

provisions of this Agreement. However, at such time as the Ohio Certified Territories Act,
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Sections 4933.81 to 4933.99 of the Ohio Revised Code, is repealed, changed, preempted or

superseded so as to allow all retail electric customers (whether industrial, commercial

residential or other) access to alternative power stippliers, Ohio agrees that it will, if

necessary, renegotiate the terms of this Agreement (to be effective at the time such access is

available to all customers) such that the penalties provided herein are no more severe than

those applicable to other industrial retail purchasers of unbundled transmission or distribution

services.

5.3 If, at any time after approval of the territorial reallocation referred to in Paragraph

0.7 of this Agreement, any regulatory body by final order invalidates or disapproves all or

any part of this Agreement, or imposes any change or condition on this Agreement that is

adverse to Ohio (as determined in the sole discretion of Ohio), then Ormet must promptly, but

in no event carlier than the operative date of this Agreement, upon notice by Ohio, cause its

load (except as provided in Section 4.2 of this Agreement) to be dynamically removed from

the AEP System Control Area. Ohio shall cooperate with Ormet's efforts to effect dynamic

removal under this section. If Ormet is unable to effect such dynamic removal, Ormet shall

purchase backup power and energy (unless the provisions of Section 3.7 are still in effect)

from Ohio under the rates, terms and conditions set forth on Attachment A to this Agreement:

Backup power and energy under this Section is not intended to be relied upon by

Ormet as a source of supply of power and/or energy. During the period in which Ormet is

subject to the backup power and energy provisions of this Section, Ormet shall continue to

comply with its obligations under Section 3.1 of this Agreement and shall supply the

information required by Section 3.2 of this Agreement. If such sections have been
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invalidated, disapproved or changed, Ormet and Ohio shall negotiate in good faith to restore

as much of their original bargain as reflected in Sections 3.1 and 3.2 hereof as is possible,

given such invalidation, disapproval or change.

If, in Ohio's sole judgement, Ormet's use of backup power and energy under this

Section is excessive, Ohio may apply to the Commission for changes in the rates, terms and

conditions for backup power and energy, which changes may include, inter alia, penalties,

curtailment or other remedies.

ARTICLE SIX

GPNERAL PROVISIONS

6.1 Ohio is part of the American Electric Power System which is operated on an

integrated basis by American Electric Power Service Corporation as agent for Ohio and the

other operating companies of the System. All rights and obligations of Ohio under this

Agreement shall be rights and obligations of American Electric Power Service Corporation in

its capacity as agent for Ohio.

6.2 All notices and other communications under this Agreement shall be in writing,

except the notices required under Sections 3.5 and 3.6 of this Agreement, which may be by

telephone or electronic means (to be confirmed in writing), and shall be deemed to have been

duly given if delivered personally by recognized national courier service or mailed (by

registered or certified mail, return receipt requested and postage prepaid), if to Ohio, to its

President addressed to Ohip at its offices in Columbus, Ohio or at any subsequent address of

which Ohio may notify Ormet in writing; and if to Ormet, to its President or a Vice President
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or Secretary, at 1233 Main Street, Wheeling WV 26003, or any subsequent address of which

Ormet may notify Ohio in writing. Any suclrcommunication shall be deemed to have been

given, in the case of personal or courier delivery, on the date of delivery if a business day or,

if not a business day, the next succeeding business day, and in the case of niailing, on the

third business day following the day on which the piece of mail containing such

communication is posted .

6.3 The failure of either Party to insist in any one or more instances upon strict

performance of any of the provisions of this Agreement or to take advantage of any rights

hereunder shall not be considered a waiver of any such provision or the relinquishment of any

such rights; but the same shall continue to remain in force and effect.

6.4 This Agreement shall inure to the benefit and be binding upon the Parties hereto

and their respective successors and assigns, but this Agreement shall not be assigned by a

Party, except to a successor of the entire business of such Party, without the written consent

of the other Party, which consent shall not be.unreasonably withheld.

6.5 The Parties shall act in the utmost good faith in complying with the provisions of

this Agreement.

6.6 This Agreement shall be govetned by the laws of Ohio.

IN WITNESS WHEREOF, the Parties have caused this Curtailment and Indemnity

Agreement to be executed by their authorized officers as of the date first above written.

ORMET PRIMARY
ALUMINUM CORPORATION

OHIO POWER COMPANY

MBy c By-'

Euge R. Bolo; P. E. Willi Lhota
Vice esident Presideiff
Engineering & Environmental
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ATTACI3NII:NT A

TERM: Commences following notice by Ohio under Section 5.3, upon the 60th day
following such notice. If a Failure should occur following notice by Ohio
under Section 5.3 then this Attachment shall commence iinmediately upon such
Failure. Terminates on the date on which the load is dynarnically removed or

at Ohio's discretion.

AMOUNT: Maximum Peak Demand achieved dur•itig the period when the backup
arrangement is in effect (i.e., the sum of load served by Ormet's Off-System
Supply, Ormet's On-site Generation and Ormet's South Central Supply).

RATE: Demand Charge: $1.00 per kW per month during the period in which the

backup arrangement is in effect.

Energy Charge: Out-of-pocket cost of energy.
"Out-of-pocket cost" shall mean all expenses incurred by the AEP System that
would not otherwise have been incurred if the corresponding service had not
been arranged. Such expenses will include, but are not limited to, fuel,
reactatit, operation, maintenance, tax, SO2 and other atmospheric emission
allowances, transniission losses, and charges for any power and energy
purchased which is reasonably allocated by the AEP Systetn to such service,
and other expenses incurred which would not have been incurred if the service
had not been arranged.

PRIORTTY: Level of firnmess subordinate to AEP System firm load, Limited Term contracts, and
AEP System Power contracted at an equivalent firmness to Limited Term.
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BEFORE

THE PUBLIC UTILFTIES COMMISSION OF OFIIO

In the Matter of the Application of Ohio
Power Company for Approval of a Special
Contract Arrangement with Ormet
Primary Aluminum Corporation.

In the Matter of the , Joint Petition of Ohio
Power Company and South Central Power
Company for Reallocation of Territory.

)
) Case No. 96-999-EL-AEC
)
)

)
) Case No. 96-1000-EL-PEB
)

FINDING AND ORDER

The Commission finds:

(1) The Applicant, Ohio Power Company, is a public utility as
defined in Section 4905.02, Revised Code, and, as such, is
subject to the jurisdiction of this Commission.

(2) Under Case 1Vo. 96-999-EL-AEC, the Applicant petitions this
Commission for approval ofa special contract arrangement
(Interim Agreement) with Ormet., Primary° Aluminum
Corporation (Customer).

(3). Under Case No. 96-1000-EL-PEB, the Applicant: petitions this
Commission for approval of a joint petition of Ohio Power
Company and South Central Power for realiocation of
territory. Such.petition includes a request, for approval by this
Comriiission of a,Curtailment and Indemnity Agreement
betweeri the; Applicant, and Customer.

(4) The Customer is aDelaware Corporation and has owned and
operated aluminum.production facilities in the vicinity of
Hannibal, Ohio since 1957. The Customer employs
approximately 2,200 people at its aluminum production facility
and:rolling mill. The Customer is- currently served pursuant
to an Agreement entered into in 1966; and amended in 1969.
The original Agreement will terminate November 30, 1997.

(5) The proposed Interim. Agreement will. be effective
simultaneously with the expiration of the 1966 Agreement,
and will terminate at midnight on December 31, 1999.
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Case No. 96-999-EL-AEC, et al

(6) The terms of the Interim Agreement are as follows:

(a) The Applicant shall be the sole supplier of 536,000 to
555,000 kW of firm power to tlie Customer at a fixed
charge per kWh that increases each year. The fixed charge
is based on projected costs of power and energy supplied
to the Customer from the Kammer Generating Station.

(b) The Agreement • contains two sets of rates for the
Custonier, and the determination as to what rates will be
used will be based on who the Applicant purchases its coal
from. The Applicant shall use its best efforts to continue
to use Consol Shoemaker. Coal. However, if the
Applicant is required to purchase low_ sulfur coal as a
result of S02 emissions limits, then the customer wi11 be
charged under the alternative rates contained in the
Agreement.

(c) On or before January 1, 1997, the Customer shall designate
a billing demand of at least 536,000 kW but no more than
555,000 kW, to establish an Original. Contract Demand.
The Customer may reduce its deznand by a ininimum of
20,000 kW and a maximum of 40% of the 'Original
Contract Demand on the condifiiori that siich red.uction
shall remain in effect for a duration of not less than
6 months.

(d) If at anytime the Customer's metered demand exceeds the
contract demand by more than• 8,000 kW, then for the
billing month in question and the follawing 24 months
the Customer shall pay; in additian to the fixed kWh
charges, a demand charge. The demand charge shall. be
that which is contained in the Applicant's filed oz last
filed tariffs for its largest industrial customers.

(e) Electric power provided under this Agreementshall be
firm and have no lesser degree of firmness than that
provided to any of the Applicailt's firnm tariff customers.

(f; T.his Agreement is conditioned uport the approval by the
Commission of the JointPetition filed in Case No.
96-1000-EL-PEB for reallocationof service territories.
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Case No. 96-999-EL-AEC,et al -3-

(g) If the Applicant becomes liable for a new reimbursement
tax as a result of the provision of electric service by the
Applicant to the Customer pursuant to this Agreement,
the Customer shall,pay, the Applicant, an amount in
dollars sufficient to reimbnrse the Applicant for such tax.
New reimbursable taxes shall not incIude any tax imposed
or measured by net income.

(6) The Applicant and the Customer have requested that the
Commission grant a motion for a protective order to
prevent public disclosure of certain proprietary business
information and confidential commercial material
contained in the Agreement; The parties stated that if the
billing rate information contained in the Agreement were
disclosed, the Customer's. ability to compete would be
seriously impaired because, all of the Customer's
competitors would be privy to certain of its financial
information. In addition; the parties believe that the
information constitutes a tiade secret because of its
independent: economic. value to the Customer and
because it easily identifies :what the customer will be
paying for elecfiriciEy, which Is a major component of its
product. According to the parties, the release of such
information would. enable other per'sons - to obtain
economic value from its disclosure and use, and severely
impact the Customer's ability to compete effectively.

(7) The Conimission finds that the Applicant's request that certain
terms of the Agreement:be maintained as confidential should

` be denied. The Commission has a statutory responsibility to
keep its records and proceedings open to the public pursuant to
Sections, 4901.12 and 4905.07; Revised Code - It is only under
very limited circumstances that material in #heCommission's
possession will be afforded: protective treatment. The
Commission finds that the Applicant has not demonstrated
that the circumstances involvedhere warrant confidentiality,
and, therefore, the motion for confidentiality should not be
granted.

(8) The Applicant has requested in the application that the
Commission's approval of this contract constitute state action
for the purpose of antitrust laws and insulate Ohio Power from
the provisions of any state or federal law prohibiting the
restraint of trade. However, the Commission finds that our
approval of this contract does not constitute state action for the
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purpose of the antitrust laws. It is not our intent to insulate
the Applicant or any party to a contract approved by this
Finding and Order from the provisions of any state or federal
law which prohibits the restraint of trade.

(9) Certification by the Conimission of the territories of Ohio
Power and South Central was approved by Entries dated
April 8, 1981 and September 28, 1983 in Case No.
78-1311-EL-ORD.

(10) Tn conjunction with the interim power agreement discussed
above, Ohio Power Company and South Central Power
Company have . jointly petitioned the Commission to
reallocate their service territories to eliminate Overlap "A" in
Ohio Township, .Idionroe County, Ohio. Specifically, they
request the following relocation:

On quadrangle map. Q-33 Barnesville, reallocate their
electric service territories to eliminate Overlap "A",
Ormet Primary Aluminum Corporation (Ormet),
effective at midnight ori December 31; 1999, so that,
as of that date all of Ormet's.- and its affiliates'
aluminum facilities located -in Hannibal will be in
South CentraI's certified territory.

(11) Section 4933.83(E), Revised Code, provides in pertinent part:

Notwithstanding` the effectuation of certified
territories established by or. pursuant to Sections
4933.81 to 4933:90 of the Revised Code, and the
exclusive right of electrir suppliers to serve within
such territory;. and notwithstanding any other
provisions of such sections establishing rights of
electric suppliers to furnish electric service; any two
or more electric suppliers may.jointly petition the
Commission for. the reallocation of their own
territories and electric load centers among them and
designating which portions of such territories and
electric load centers are to be served by each of the
electric suppliers.

(12) The Staff has reviewed this petition and recommends
approval of the boundary line relocation described in Finding
(10).
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(13) No exception to the change described in Finding (10) has been
brought to the Commission's attention.

(14) The Commission finds that granting the requested relief will
promote the purposes of Sections 4933.81 to 4933.90, Revised
Code, and will further promote the provision of adequate
service to all territories and electric load centers affected by the
reallocation. Accordingly, the Commission shall order the
appropriate modification of the territorial boundary of Ohio
Power and South Central.

(15) T'o avoid any involuntary reliance by the Customer upon the
AEP system after the boundaryrealIocation- is effective, the
parties have entered into a Curtailment and Indemnity
Agreement (C & I), as contained in Exhibit A of the Joint
Petition. The terms of the C & I are as follows:

(a) ; The C & I Agreement shall become effective on the date
the Customer's faciiities become. part of South Central's
certified electric service territory, wliich is expected to be
midnight December 31, 1999.

(b) The Customer shall, : to the extent possible, manage its
power supply and operate its facilit3es sothat in each hoizr
the electricity consumed by its facilities does not exceed
the energy provided to the Customer. by its on-site
generation, and the amount scheduled from South
Central Supply and. the Custosner's off-system supply, and
none is required to be supplied by the,Applicant or the
AEP System (unless.required by,a separate contract for sale
of power by the Applicant for use by the Customer).

(c) During times when the Customer cannot manage, its load
as' indicated in Finding (15)(b), it may be necessary for
Buckeye to obtain Regulation and Frequency Response
Service, Energy Imbalance Service, Operating Reserve -
Spinning Reserve Service, and . Operating Reserve -
Supplemental Reserve Service, or similar services from
AEP or from another person. The parties agree that such
services are.not intended to be, and.shall not be used as a
backup for the Customer's requirements.

(d) A failure will have occurred when the energy used by the
Customer exceeds.by more than 1.5% the amount of
energy scheduled to be delivered in such hour to the
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Customer from the Customer's South Central Supply and
Off-System supply. The parties realize it is difficult or
impossible to establish whether a failure occurred because
of scheduling error or because of a failure of the
Customer's On-Site generation or Off-System supply. As
a result, a penalty shall not be applied to the following
failures:

(i) first six failures in any 12-month period which occur
when a Level 3 (High Probability of Capacity
Deficiency) or Level 4 (A Capacity Deficiency is
Occurring) condition is not posted as a current
condition on the Customer Communication System
(CCS), provided that the Customer pays the Applicant
for any energy supplied during a failure at the highest
price of energy purchased or sold by the AFPsystem
during the hours in which a Failure occurs, or a
market price specified in a market index acceptable to
both parties:

(ii) for the next six failures in any 12 month period which
occur when a level 3 or Level 4 condition is not posted
as a current condition on the CSS; provided that in
such cases the' Customer shallpay for any energy
supplied by the AEP system at a penalty'price.

(iii) for any failure which occurs wlien a Level 3 or Level 4
condition is posted as a current conditionon the CCS,
if, there has been less than one hour's notice via the
CCS that either a Level' 3 or Lebel 4 condition is
projected or is occurring.

A penalty shall apply if during a failure, the Applicant has
inotified the Customer that it is necessary for the Customer to
curtail its usage orotherwise cure thefailure to enable the
AppB.cant to meet its power supply obligations, whether firm or
`non-firm, and the Customer after 10 ininutes fails or refuses to
curtail its usage.

(d) Except as provide for irL the prior Finding, if, in any hour, a
failure occu'rs, the Customershall pay acharge equal to
three times the monthly.demand charge per kW specified
in the Applicant's GS-4 schedule, or any superseding
schedule for large industrial customers.
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(e) After the effective date of this Agreement the Customer
shall -designate a person to maintain a control area as the
Customer's host control area for dynamic scheduling
purposes, and the Applicant shall proceed to work with
such person to effect dynamic removal of the Customer's
load from the AEP systeni's control,area to the new control
area. After such dynamic removal is completed, the
Applicant and the AEP system shall have no right nor
obligation to resume control area responsibility for Ormet's
load.

(f) The load the Customer xeceives from South Central Power
will remain part of the A$P System's control area
responsibility. The part, if any, of the Customer's load
served by its On-Site Generation will not be part of either
the AEP systesn's or ariy new host's Control Area
responsibility.

(g) Both parties recognize that, if the Customer's load.is
removed from the AEP system control area, it still will be
necessary for Buckeye to purchase transmission service
fromthe AEP System to'deliver the' Cusfomer's Off-System
supply.

(h) If, at any tinie after the approval of the boundary
reallocation, any regulatory body invalidates or disproves
all or part of this agreement and adversely effects the
Applicant, the Customer must promptly cause its load to be
dynamically removed from the AEP system,control area. If

ritov such 1oad, it must purchasethe Ciustomer cannot re e
backup load from the Applicant under the terms of
Attachment A of the C & I Agreement, until such removal
can be accomplished. -

.(16) The applications should be, approved pursuant to Section
4905:31, Revised Code.

It is; therefore,

ORDERrD, That Applicant's motion foz protective order and request for
confidential treatment is denied. If no application for rehearing is fiIed within 30 days
of the issuance of this Order, Docketing is to release the material held under seal in
this docket. It is, further,
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ORDERED, That the Interim Agreement under Case No. 96-999-EL-AEC is
approved and shall become effective pursuant to its terms. Two copies of the
Agreements as filed with the applications shall be accepted for inclusion in their
respective dockets. It is, further, -

ORDERED, That the request of Ohio Power and South Central to relocate their
territorial boundaries, to be effective December 31, 1999, is granted. It is, further,

ORDERED, That the Curtailment and Indemnity Agreement in Case No.
96-1000-EL-PEB is approved and shall become effective pursuant to its terms. It is,

further,

ORDERED, That the Applicant report to the Energy and Water Division of the
Commissioxi's Utilities Department semiannually, in January and July, the results of
the Agreement including the incFease.in load and sales, the total dollar increase in
revenue.'due to the Agreement, the total dollar, difference in the billing at the tariff
rates aind the billing at the contract rates, and the number of jobs believed to have been
created and/or saved due to the contract. It is, further,

ORDERED, That nothing in this Finding and, Order shall,be binding upon this
Commission in any subsequent investigation orproceeding.involving the justness or
reasonableness of any rate, charge, tule or regulation. It is, further,

ORDERED, That the Commission's approval of this contract does not constitute
state action for the purpose of the antitrust iaws. It-isy further,

ORDERED, That a copy of this Finding and Order be served upon the Applicant,
The Customer and all parties of record.

TtIE PUBL.IC UTII,IT,[HS COMMISSION OF OHIO

y Butler

DLH:dj Entered in the Journal

NOV 1 4 1996
A True Copy

wary ^ ; Y gor to .
Secretary

hafd M. Y`aneil
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BEI+ORE THE PUBLIC U'TILITIES COD'IlVIfSSION OF OIIIO

In tlxe Matter of t$e Application of Ohio
Power Company for Approval of a Special
Contract Arrangement with Ormet
Primary Aluminum Corporation:

In the Matter of the Joint Petition oCOhfo
Power Company and Soath Central Power
Company for Reallocation of Territory.

In the Matter of:

Ormet Primary Aluminum Corporation and
Ormet Aluminum Mill Prodncts Corporation

South Central Power Company and
Ohio Power Company

Case No. 96-999-EL-AEC

Case No. 96-1000-EL-PES

`n 'e-

Case No. 05-1057-EL-CSS

MOTXOIV F OR THE COMMISSION TO TI2ANSFER ORMET BACK TO
THE CEF2.TIFIED SERVICF TERRITORY OF OHIO POWER CpMPANY

Pursuant to Ohio Revised Code § 4905.04 and Ohio Administrative Code § 4901-1-34,

Orniet Psimary Aluminum Corporation and Ormet Aluminum Mill Products CorporaRion

(collectively, "Ormet"), by counsel, move the Public Utilities Commission of Ohio (the

"Commission") to transfer Ormet back to the certified service territory of Ohio Power Company

("OPCO"). 1

Ormet makes this motion in the context of Case No. 05-1057-EL-CSS. Given the close relationship of Cases No.
96-999-EL-AEC and 96-1000-FL.PEB (the 9996 Cases") to Case No. 05-1057-EL-CSS, however, Ormet is
filing this motion hi record of all thrce cases as a matter of courtesy to the Comrnission. To the extent the
Commission deems it appropriate to act on this motion in the 1996 Cases, a motion forpro hae vice admission for
Mssrs. Selent and Depp has been filed simultaneously in that case (with a eourtesy copy in the record of this

case).

This is to oertify that the iroaSes t+FTpearing are an
xoduction o.`. a caa4 £•a.lo

accurate anc'. aoaxnt -at¢ reP gx cavxse af-buss ne^a^
doe.nnenC Scxli^° ..^^ ^_=, t+?e ra^trl

ate °rocassadJ]
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The grounds for this motion are set forth in the attached, supporting memorandum.

Respectfally submitted,

John E. al Attorney
Edward . De p
D1NSM RE SHOHL LLP
1400P P a
50Q West Jefferson 5t.
Louisville, Kentucky 40202
Email: jobn.selent@diuslaw.com
(502) 540-2300 (Phone)
(502) 585-2207 (Fax)

Brian S. Sullivan
DINSMORE & SHOHL LLP
255 E. 5th St.
suite 1900
Cincinnati, Ohio 45202
Email: briausullivan @dinslaw.cam.
(513) 977-8200 (Phone)
(513) 977-8141(Fux)

Counsel for Qnne't PrimaryATurnfnum
Corporation and f.?rmet Aiuminum Mi11
Products Corporation
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SEFORE THE PUBLIC UTILITIES CONIIVIISSION OF Of1I0

In the Matter of the Application of Ot<io
Power Company for Approval of a Special
Cozxtract Arrangement with Ormet
Primary Aiaminum Corporation.

Case No. 96-999-EL-AEC

In the Matter of the Joint Petition of Ohio
Power Company and South Central Power
Company for Reallocation df Territory.

In the lYlatter of;

Ormet Primary Aluniinum Corporation and
Ormet AInminum iVIill Products Corporation

South Central Power Company and
Ohio Power Company

Case 1\o. 96-1000-EL-PED

Case No. 05-1057:EL-CSS

MEMORANDUM IN SUPPORT OF
1VIOTION FOR THE COMIYI[SSXON TO TRANSFER ORMET BACK TO T HE

CERTIFIED SERVICE TERRITORY OF OHIO POWER COMPANY

Pursuant to Ohio Revised Code § 4905.04 and Ohio Admuiistrative Code § 4901-1-34,

the Commission should order the transfer of Ornmet back into the cerlified service territory of

oPCCO.

PROCEDURAL HISTORY &
STATEMENT OF THE FACTS

On November 14, 1996, the Commission entered an order in this case pursuant to which

it authorized the transfer of Orm.et from the certified service territory of OPCO into the certified

service territory of South Central Power Company ("South Central"). The justification for that
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motion lay in an widerlyiug service arrangement between the three companies whereby Ormet

would be required to purchase the bulk of its electricity needs on the wholesale market; OPCO

would cease providing electricity to Onnet; and South Central would supply Ormet with the

remaining small portion of its electricity reqairements. At the time, the arrangement seemed fike

the proverbial "wui-win" for all parties_ Time aad intervening citnumstanees, however, have

taken their toll; and now, the very arrangement stipulated by the parties and approved by the

Commission sonie nine years ago threatens to ciipple Ohio's ability to compete in the global

alum.inum market and significantly damage the already-fragile economy of the Ohio Valley.

1. The events leading to this case.

Tn order to fally understand the unfortunate irony of the present circumstances, however,

the Commission must start its analysis by looking back to the be° nningof the parties' history.

In this case, that history begins in 1957, when Ormet began construction of its Hannibal, Ohio

alnminum reduction plant. (See Affidavit of R. Williamson, Exhibit 1, at para. 7.) Because

ahuninuin reduction was (and still is) so electricity-intensive, a major eomponent of the

reductioiz plant construction related to the constrnction project of the nearby Kammer coal,$red

power plant. (See id. at para. 8.) In a joint venture with OPCO's predeoessor-in-interest, Ormet

constructed the Karnmer power plant, which was constituted with three 210 MW generators.

(See id. at para. 9.) At the time, Ormet retained an ownership interest in two of the three

generators. (See id. at para. 10.)

In 1966, however, Ormet sold its interests in the Kammer power plant to OPCO in

exchange for the execution of a thirty-year teim electricity agreement (the "Thirty Year

Agreement"), whereby Ormet would purchase its electricity needs from OPCO at the K.auuner

power plant. (See id. at para. 11.) The tenns of that. agreement expired on November 30, 1997.

2
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(See November 14, 1996 Pinding and Order in this matter (hereinafter, "Finding and Order"),

attached hereto as Exhibit 2, at para. 4.) Despite the longstanding agreement between Ormet and

OPCO, the two parties were unable to reach agreement upon an extension of the Thirty Year

Agreement. (See Aff. of R. Williamson, Ex. 1, at para. 12.) OPCO wanted to charge Ormet its

tariffed rates (which were considerably higher than the rates in the Thirty Year Agreement);

Onnet wanted to agrce to terms that would have, in exchange for a nutlti-year temi, given it rates

closer to its historical electricity costs. (See id. at para.13.)

Given the faint prospects for agreement, and faced with the effects of an immediate and

substantial increase in electricity costs (as reflected by a comparison between OPCO's then-

tariffed rates and Ormet's historical electricity costs), Ormet managenient decided to explore

altenrative electricity supplies in order to ensurc the continued vitality of the Hannibal aluminum

reduction plant. (See id. at para. 14.) However, because electric choice was at that time not yet

available in Ohio, Ormet (as an end-user customer) found itself in the novel position of needing

to purchase electric service frain an entity other than its local, incumbent provider, OPCO. Yet,

nothing in the Ohio Revised Code at the time permitted an individual end-user customer such as

Ormet to do this. Therefore, in order to ensure Ormet's continued vitality, OPCO, Onnet, and

South Central (with Commission approval) formed a creative solution to the dilemma. (See id. at

para. 15)

That solution was the in.stittttion of this case, in which: (i) OPCO petitioned the

Commission for the approval of a special contract arrangement ("Interim Agreement") with

Ormet; and (ii) based on the proposed service arrangernents among the parties, OPCO and South.

Central jointly petitioned the Commission to transfer Ormet to South Centrai's service territory.

(See generally Finding and Order.) Pursuant to that arrangement, OPCO agreed that it would

3
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continue to supply electricity to Ormet froni the expiration of the Thirty Year Agreement until at

least December 31, 1999. (See id. at para. 5.) South Central, in turn, agreed to accept Ormet into

its service territory, wherenpon, Ormet agreed: (i) to purchase from South Central

approximately 20 MW of its 540 MW total electricity requirements; and (ii) to purchase the

remaining 520 MW of its etectricity reqnirements &om third-party wholesale suppliers. (See

gerzerally Transmission Agreement Among South Ceutral Power Company, Buckeye Power,

lzrc., and Onnet Primary Alantinum Corporation, attached hereto as Exhibit 3; see also generally

Agreement for Electrie Service between Ormet Primary Aluminum Corporation and South

Central Power Company (hereinafter "Agreement for Electric Service"), attached hereto as

Exhibit 4.)

Under the cireuinstances and in light of the related agreements, the Commission granted

the requested relief, finding that such action would "further promote the provision of adeqnate

seivice to all territories and electric load centers affected by the reallocation." (Finding and

Order, Ex. 2, at para. 14.) That is, in light of the contractual arrangements created by the parties

(apd the fact that those arrsmgements would permit Ormet to sustain its Ohio operations), the

Commission granted its approval of the reallocation on the basis of the plan's then-uncontested

service of the public interest. (See id. at para. 14.) Had the parties not made arrangements fbr

Onnet to receive electricity from the then competitively advantageous wholesal.e niarket,

however, there is little reason to believe that tlre proposed transfer would have been approved

because it would not have pmmoted the provision of adequate service to Ormet. After all, South

Central was ouly agreeing to provide approximately 20 MW (or less than five percent (5%)) of

OrmeYs total electrieity needs.

4
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Following approval of the arrangements, the Commission transferred Ormet to South

Central's territory, to be effective as of December 31, 1999. (See id, at 8) Subsequently, Ormet

began acquiring the majority of its elcctricity needs from wholesale market suppliers, despite the

tacts that the Certified Territoty Act did not explicitly permit such activity and Obio's electric

choice law had not yet been enacted. (See Af£ of R. Williamson, Ex. 1, at para. 17.)

II. The intervening years.

Nearly three years after the Cammission's order in this case whereby it tran.sferred Ormet

to South Central territory and required it to purchase the bulk of its electricity needs on the

wholesale xnarket, the Ohio legislature (in late 1999) enacted wltat has become popularly known

as the electric choice law, Ohio Rev. Code § 4928; et seq. The electrio choice law strove.to bring

effective competition to the retail electric market in Ohio by allowing end-user customers to

receive competitive electric service finm a supplier other than the customer's local, ineumbent

provider.2 As such, it embodied a general principle (competition in the electric industry) that,

just a few years prior, Ormet had sought and the Commission had approvedin this very case.

The electric choice law explicitly endorsed the related -policies of "[e]nsur[ing] the

availability to consumers of adequate... nondiseriminatory, and reasouably priced retail electric

service," "giving consumers effective choices over the selection of thase supplies and suppHers,"

^[r]ecoguiz[ing] the continuing emergence of competitive etectricity markets through the

development and implementation of tlexible regulatory treatiuetit," and "[fjacititat[ing] the state's

effectiveness in the global eeonomy." Ohio Rev. Code § 4928,02 (emphasis added). To these

ends, the legislature bestowed upon the Commission the obligation and power to "ensure that the

^ Accordingly, had the electric choice law been enacted in 1996, Ormet could have sought competitive electric

sapply without transfe¢ing out of OPCO's territory.

5
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policy specified in section 4928.02 of the Revised Code is effectuated." Ohio Rev. Code §

4928.06.

Since the passage of the electric choice law, the Conunission has embraced its dual-rote

as guardian and enforcer of the policies set fortlt in section 4928.02 of the Revised Code. This is

most reeently evident in the Commission's Opinion and Order in Case No. 04-159-EL-'tJ1VC (In

the Matter of Columbus Southern Power Company and Ohio Power Company for f2pproval of a

Post-Market Development Period Rate Stabilization Plan) (hereinafter, "OPCO MDP Order"),

attached hereto as Exhibit 5. In the OPCO MDP Order, the Commission noted that, pursuant to

the electric choice law, "a period of tim.e was established to attow a competitive electric market

to develop for the genetation component of electric service." (Id. at 5.) This is consistent with

the general agreement of the parties in that proceeding that "a competitive market has not

adequately deveioped...."3 (Id, at 10.)

As a result, the Commission found that "[it didl not want to simply atlow market forces to

be unfettered. ... [A] controlled transition is not only appropriate; but very much needed." (Id. at

14.) This was true because, despite the general deregulated approach of the electric choice law,

temporary rate protections were, "not only very important to spurrin.g a competitive market, but

also to nrotectina customers from the risks and danarers associated with nrice volatility and a

nascent competitive market " (Id. at 18 (emphasis added).) On the whole, it is difficult to

express the Commission`s pritnary objective more succinctly than by use of the Commission's

own words in concluding the OPCO MMP Order:

[T]he Commission is among many state agencies that have heen
chareed by the t'ioveriior to enhance the business climate in Qhia
as it competes on a re^ional national, and .^lobai basis for

3 Although the Conunission's finding was explicitly addressed to the OPCO market, it is also tmdeniably trae that
South Central's territory is not competitive because South Central has not - for the benefit of its other customers in
its territory - relinquished its exemption under the electric choice law.
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economic development projects. One of the Conwiission's rales in
this endeavor has been to focus on reliable energy. We believe
that, consistent with Section 4928.02, Revised Code, Olaio
consumers are entitled to a future secrue in the knowledue that
electricitv will be avaiIable at comnetitive nrices.

(Id. at 37 (emphasis added).)

III. Ormet's bankruptcy:

More than a year prior to the entry of the OPCO MDP Order, though, Ormet was .

experiencing the reality of price volatility and a nascent wholesale market that serves as t6.e

source for the "competitive market" about which the Commission expressed its concern. (See

AfE of R. Willianzson, Ex. 1, at para. 19.) The Enron debacle had caused widespread change in

the energy industry, and wholesaie electricity contracts began to impose much harsher terms and

conditions. (See id. at para. 20.) This, coupled with the trend away from coal-powered

generation and toward natural gas-powered generation, along with numerous other factors,

resulted in the near doubling of wholesale electricity pi7ces during the four ycars following the

transfer into South Central's service territory. (See id. at para. 21.)

When Omlet filed for Chapter 11 bankruptcy protection in January of 2004, the situation

had become dire. Energy costs and increasingly burdensome contractual terms and conditions on

the wholesale market were preventing Ormet from entering new wholesale power supply

contracts with third parties. (See id. at para. 22.) fn addition, South Central was unable ta

directly supply Ormet with the neoessary quantity of power to serve Ormet's fall load; thus,

Orn7et availed itself of the banl€ruptey court's protection to reject the Agreement for Electric

Service - the very one that had established the service arrangements that served as the basis for

Commission's 1996 order in this case - with South Central_ (See Schedule 6.1(a)(x) of the

Plan: Executory Contracts to Rejeot, attached hereto as Exhibit 6, which was attached to Ormet's
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Chapter t t Bankruptcy Plan that became effective on April 1, 2005, pursuant to a Decemher 15,

2005 order of the United States Bankruptcy Court for the Southeru District of Ohio, Eastern.

Division.)

By this time, the only workable solution for Ormet lay in purchasing electricity froni

OPCO pursuant to the terms of its Schedule GS-4. (See Aff. of R. Williamson, Bx. 1, at paras,

24-21.) As a result of Ormet's pre-electric choice venture into the wliolesale market, however,

Oxmet now found itself outside OPCO's eertified territory; accordingly, the Schedule GS-4 rates

did not, by their teruis, apply to Ormet. The ameliorative intent of the Commission's order in the

1996 cases had been turned on its head.

And so, oddly enough, is Ormet's status as electric choice pioneer and the

Commission's resultant order authorizing the transfer of Orntet to South Central's territbry that

bas created the current dilemma. Had electrie choice existed in 1996, Ormet could have availed

itself of access to competitive markets and, upon eventually finding that fhe rnarleets were not

truly competitive, returned to OPCO's service at rates that would enable Ormet's reduction

facility to resnme operation. By the sanie token, any industrial user in OPCO's territory could,

today, choose to access the oompetitive market and - if it found the rates unacceptably high -

retarn to OPCO and purchase electricity pursuant to OPCO's Schedule GS-4.

By pioneering an electric choice arrangement and availing itself of the Commission's

willingness to transfer Ormet into the service territory of South Central where it could take

advaatage of alternative etectricity supplien;, however, Ormet now finds itself in a situation

where - absent Connnission action on its complaint - it is essentially restricted to purchasing

its electricity on the wholesale market. (See id., at para. 24) This sort of "regulatory purgatory"
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will only ensure that Ormet's reduction plant is unable to resume operations, as it cannot sustain

etectricity costs at prevailing wholesale rates, (See irl at para. 25.)

ARGUMENT & ANALYSIS

Iii Hght of the dramatic change in circumstances that have occurred not just to Ormet, but

also to the electricity Inarket and the Ohio eleciric laws, the Commission should transfer Orrnet

back into the certified service territoty of OPCO in order to: (i) help ensure that Ormet is able to

resume operations at its Ohio Valley alumiaum reduction plant; and (ii) protect the Ohio Valley

economy from economio disaster. Importantly, South Central has indicated in a recent filing in

Commission Case No. 05-1057-EL-CSS that it "would not object to a retransfer of the subject

certified electric service territory and a return to the status quo as it existed immediately prior to

the Conunission's 1996 Order based upon the Commission's consideration of the change in

circumstances outlined by Ormet" (Reply of South Central Power Company to Response of

Ormet Primary tLluminum Corporation and Ormet Aluminum Mill Products Corporation to

South Central Power Company's Motion to Dismiss (hereinafter, "Reply"), attached hereto as

Exhibit 7 at 2, 4-5, 12.)° As South Central notes,.the fact and circumstances frarning tliis motion

"were and are surely unique circumstances" (Reply, Ex.. 7, at 5.) It is these facts and

circumstances that aompel Conunission action; Onnet simply cannot be made the victim of its

ovvn leading efforts regarding access to competitive electricity sources.

° In its Reply, South Central notes that it "takes no position on what rate or other terms and conditions of service
would apply if the Commission ordered a re-transfer of the subject certified electric service territory to OPCO and
a return to the status quo ante." Id. at 2, 4, 12. South Central also notes that, if the Comtnission takes such action,
it "should niake clear that because of the unique nature and history of this transaction, such a re-transfer of
certified territory could not constitute precedent for any other transfer of certified territory." Id at 5, 12. In light
of the intervening passage of the electrie choice law, Omiet has no objection to SouthCentrat's propo.sed
qua6fication to such a retransfei•.
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1. The Commission should exercise its retained iurisdiction to grant Ormet's requested
relief.

Whetber it does so pursuant to Ohio Revised Code § 4905.04 or Ohia Administrative

Code § 4901-1-34, the Commission may and should exercise its retained jnrisdiction in the 1996

Cases to address the fiuidamsntal changes in eirccunsfamces that have occlured since its entry of

the November 14, 1996 order.

A. The Commission should transfer Ormet back into OPCO's eertified service
territory pursuant to Ohio Administrative Code § 4901-1-34.

Pursuant to Ohio Adnurustrative Code § 4901-1-34(A), "The commission... may upon

their owa motion or upon motion of any person for good cause shown, reopen a proceeding at

any time prior to the issuance of a final order." Id. Snch a motion:

[Sjhall specifically set forth the purpose of the requested
reopening. If the purpose is to petniit the presentation of
additional evidence, the motion shall specifically describe
the nature and purpose of sucb evidence, and shall set forth
facts slrowing. why such evidence could not, with
reasonable diligence, have been presented earlier in the
proceeding.

Id. at sub-section (B). Thus; this section of the adtninistrative code permits the Commission to

reopen a proceeding at any time, provided that it has not yet entered a final order in the mafter,

and the moving party shows the presence of new evidence ttlat could not have (with reasonable

diligence) been presented earlier in the proceeding.

1. The Commission has not yet entered a fmal order in the 1996 Cases.

First, the Commission has not yet entered a final order in the 1996 Cases. Revised Code

§ 2505.02(B)(2) provides that "An order is a final order... when it is an order that afTects a

substantial right made in a special proceeding...... 5 Id. Moreover, "an order which affects a

PRUsuant to Revised Code § 2505.02(A)(2), a "special proceeding" is "an action or proceeding that is spacially

created by statute and that prior to 1853 was not denoted as an action at law or a suit in equity." Id. As an

10
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substantial right has been pereeived to be one which, if not in-tmediately appealable, would

foreclose appropriate relief in the fnture." Bell, ,4dm'r. v. Mt. Sinai Medical Center et al, 616

N.E.2d 181, 184 (Ohio 1993) (citing, generally, Union Camp Corp. v. 6fhitman, 375 N.B.2d 417-

419-20 (Ohio 1973); State v, Collins, 265 Id.E.2d 261, 263 (Ohio 1970); tblorris v. Invest, Life

fns. Co., 217 N.E,2d 202, 206 (Ohio 1966); In re Estate of il'yclcoff, 142 N.E.2d 660, 664 (Ollio

1957)).

In the 1996 Cases, the Comxnission expressly indicated in the fifth ordering paragraph of

its Pinding and Order that it would continue to monitor the effects of the transfer it was

conditionally approving. Specifieally, it ordered:

[T]he Applicant [shall] report to the Energy and Water Division of
tfie Commission's Utilities Depattment semiarinually... the
increase in load and sales, t.he total dollar, increase in revenue due
to the Agreement 6 the total dollar difference in the billing at the
tariff rates and the billing at the contract rates, and the number of
jobs believed to have been created and/or saved due to the contract.

(Id at 8). The Finding and Order does not provide a"suuset" date for the required seniialmual

reportuxg. Likewise, the sixth ordering paragraph states, "[Njothing in this Finding aud Order

shall be binding upon the Conunission in any subsequent investigation or proceeding, involving

the justness or reasonableness of any rate, char$e; rule or regulation." (Id.) Tn combination, the

langnage' of these ordering paragraphs reserves to the Commission the ability to continue

monitoring the inrpact of the transfer on the public interest, for it would be pointless to retain this

monitoring power without also retaining the power to act on any changes in the public interest

analysis. Therefore, givert the Commission's retained powers to monitor and safeguard the

proceeding arising pursuant to Revised Code § 4933.83(E); the 1996 cases const.itute a"special proceeding" as
that term is used in Revised Code § 2505.02.

fi Although the noun "Agreemenr' is somewhat vague in this paragrapb, for putposos of this analysis, it is irtelevant.
It is enough to show that the Conmdssion intended to monitor the public interest effects of the parties' stipulated
transfer of O.imetfrom the OPCO tecri[ury into the South Central territory.

11
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publie interest, it eannot be argued that the absence of an innnediate appeal would have

foreclosed any relaef to the parties. As a result, the Finding and Ordei cannot have been "fural;"

as defined pursuant to Revised Code § 2505.02.

Furthermore, if the Commission intends an order to be "fmal," practice is for it to

axplicitly note that a particular provision or provisions of an order are, indeed, final. See In the

Matter of the Con:mission Investigation into the Implementation of Sections 4927.01 to 4927. PS,

Revised Code, as They Relate to Regulatiori of Small Local Exchange Telephone Companies,

Findiug and Order in Case No. 89-564-TP-COI, 1991 Ohio PUC LEXIS 143 (January 31,1991)

(hereinafter, "Small LEC Order"). In the Small LEC Ordcr, the Coinmission signified the entry

of its "5na1" order by explicitty noting that it "will riot entertain finther ootnments on whether

the small conzpanies should be regulated in an alternative manner, this finding and order

constitutes a final order on that poHcy issue." Id. at *23. No similar comment was made in the

1996 Finding and Order pursuant to which the Comniission transfetred Ormet out of OPCO's

territory and into South Central's territory. (See supra.) Consequently, the Finding and Order

cannot have been "final."

Even from a policy perspective, the Finding and Order cannot have been final. Nothing

about the Finding and Order expresses or even insinuates that the Commission intended for it

be final. Based essentially on a stipulation among parties, it could not be. If the publia interest

was to be served, the Commission must have retained jurisdiction to address potential changes in

circumstances. To do otherwise would be tantamount to permitting utilities and their end-users

to detezmine what is and is not in the public interest.

Therefore, it is to be expected that the Finding and Order's express language clearly

contempiates a continued monitoring of the effects of the parties' arrangements. (Finding and

12
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Order, Ex. 2, at 8(mandating semiannual reports with no explicit "sunset" date).) Similarly, it

should coxne as no surprise that the Commission expressly prohibited the Finding and Order

from constricting tho "Conwniission in any subsequent investigation or proceeding involving the

justness or reasonableness of any rate, charge, rule or regulation." (Finding and Order, Ex. 2, at

&.) And what a good thing it is that the Commission possessed sueh foresight. For its retention

of jurisdiction over this matter authorizes it to now protect the public interest by ruling that an

electric service arrangement which has far outlived its usefulness cannot be enforced to prevent a

tnajor industrial citizen from obtaining affordable electricity."

2. There is new evidence that could not have reasonably been presented
at the time of the Finding and Qrder.

Second, there has clearly been new evidence that could not have,in the exercise of

reasonable diligence, been presented at the time of the Finding and Order. This is self-evident

urnder the circumstances. ln 1996, at the time of the Findingand Order, danet was a more

financially secure eom.pany; electric choice did not exist in Ohios, and the wholesale electritiity

market was vastly different. As a result of the Enron debacle and other intervening factors, that

wholesale electricity market ttnderwen.t a complete makeover. In the meantime, Ormet entered

into a Cliapter 1I reorganization, and the bankruptcy dissolved the very service ai7angements

that had been used to justify the original Finding and Order in the 1996 Cases. But even with

this fundamental change in Ormet's circutustances, it is inipossible to overemphasize the

magnitude of the electricity niarket's simultaneous transformation.

Tha only conceivable interest that can support either OPCO's or South Central's motion to dismiss is the interest of
OPCO's shaieholders, which stand to gain by OPCO's proposed saie of its excess POLR (provider o€Iast resort)
generation to Ormet at rnark.et-based, super-tariffed rates. This is a private interest not a public interest such as
the Conunission is charged to protect.

s As previonsly mentioned in this response, the single fact that electric choice did not exist in 1996 is of paramount
importance. Had such a law existed at the time, Ormet could t ave freely explored the competitive markets as it
desixed and yet still bave access to the legislative "safety valve" that permits it to return to the statux quo if the
theorized competition did not materialize:
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In today's electricity market, nine years is a lifetinle ago. Siauificant changes have

occurred in this market, and for OPCO to "bury its head in the sand" and ign.ore the effects this

changed reality bas had on Onnet is to deprive the state of its public interest in sustaining and

retaining a tnajor employer and economie contributor. If the Commission is to ful£rll its

obligation to protect and serve Ohio's public interest, it must recognize that as a resiilt of its

prescient decision to retain jurisdiction over the 1996 Cases, it is canpowered to spare the Ohio

Valley the very devastation that OPCO would have it suffer: permanent closure of Ormet's

reduction facility. '1'herefore, the Conunission should reopen the 1996 Cases and order that

Ormet is transferred back to OPCO's service territory, where OPCO is obligated to provide

electric service to Ormet pursuant to the terms of Schedule GS-4.

S. In the alternative, the Commission should transfer Ormet back into O.PCO's
certitied service territory pursuant to Ohio Revised Code § 4905.04.

Even if the Commission finds that its 1996 Finding and Order is a final order, it may-

pursuant to Ohio Revised Code § 4905.04 - nevertheless transfer Ormet back into the OPCO

service territory in light of the fundamentally different public interest analysis that has resulted

from the significant change in circumstances during the past nine years.

Ohio Revised Code § 4905.04(A) provides that:

The public utilities eommission is hereby vested with the power
and jurisdiction to supervise and regulate public utilities and
railroads, to require all public utilities to fiunish their products and
render all services exacted by the commission or by law, and to
promulgate and enforce all orders relating to the protection,
welfare, and safety of railroad employees and the traveling public,
including the apportionment between railroads and the state and its
political subdivisions of the cost of constructing protective devices
at railroad grade crossings.

Id. This section of the Ohio Revised Code (along with sections 4905.05 and 4905.06) grants the

Commission plenary authority over the regulation of utilities such as OPCO. See In the Matter

14
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of the Investigation of tlre East Ohio Gas CompanyRe(ative to Its Con:ptiance With the Natural

Clas Yipeliite Safety Standards and Related Matters, Opinion and Order of 7uly 3, 1991 in Case

No. 91-168-GA-GPS, 1991 Ohio PUC LEXIS 820, *2 ("The Commission has plenary

jurisdiction over public utilities in this state pursuant to Sections 4905.04 through 4905.06,

Revised Code."). Thtus, even if the Finding and Order was final, the Commission nevertheless

has jurisdiction to order the parties back to the - as South Central terms it -- status quo ante.

The analysis underlying this approach hardly differs from the previous analysis; it merely

ufilizes a different source of authority. The state still faces a situation wherein its participation in

the gtobal atuminum market and the health of the Ohio Vatley economy tums greatly on the

ability of one of its industrial leaders to access the same retail electric clioices that are available

to other electric consumers in OPCO's service territory. Moreover, the only reason the state

itself in this position is that tho parties' attempt (in 1996) to provide Ormet with access to

competitive choices in the electricity market provad to be premature by a few years. No one

could have divined the tegislature's intent at the time, but it remains undeniable that, were

electric choice available in 1996, the Conunission would not be faced with this dilemma today.9

V
Ocmet merely asks the Conunission to rettrnt the parties to the sfatars quo ante. Doing so

will enable Ormet to take an essential first step toward the resumption of operations at its

aluminum reduction plant; it will ensure that Ormet is treated in the same manner as any other

industrial user in OPCO's setvice territory; and it Nvill enable South Central to avoid the drastio

costs that would be associated with increasing its generation capacities nearly ona hundred

In its Reply Memorandum to f)rmef's Memorandum Contra (Case No. 05-1057-EL=CSS), OPCO frequen?1y makes

the bald asserlion that, as a result of Ormet's participation in the 1996 Cases, it cannot nuw expect the
Conimission to seriously consider its arguments for what amounts to, in effect, a feversat of the Cormnissian's

November 14, 1996 Finding and Order in that case. This argument has no merit. As indicated throughout tlus

memorandum, the Convnission may exercise its retained jurisdiction (pursuant to Ohio Administrative Code §

4901-1-34 and/or Ohio Revised Code § 4905.04) to address fandamental changes in circumstances such as have

occurred. The law is not so careless as to assume that what is once true will a&vays remain true.

15

000302



percent (100%) to serve Oriuct's adtnittedly large load. N4oreover, all of these positives will be

achieved without substantially and adversely affecting any other interests, save maybe those of

OPCO's shareholders, who could see reduced carnings on their investuient as OPCO reallocates

some of its POLR cxcess generation capacity (which would ordinarily be sold on: the spot

market) to meet Ormet's load. Of course, those shareholder interests are p'nvate interests, not the

pu blic interests the Commission is tasked to safeguard. Thus, the Conunission should transfer

Ormet back into Ol'CO's service territory so that Ortn.et may purchase electricity from OPCO

pursuant to its Schedule GS-4.

CONCLUSION

Much is at stake on this motiou. The Conunission has an opportunity to help save the

economy of the Ohio Valley, for if drmet is not transferred back to OPCO's service territory and,

pennitted to purchase electricity pursuant to OPCO's Schedule GS-4, it will remain without one

of the key components necessary to restart operations at its aluminum reduction facility.

Thousands of jobs will be lost; thousands of retirees and other beneficiaries will stand to lose

their benefits; and millions of tax and spending dollars will be diverted to other states that more

adequately value and protect the rights of aluminuin producers to purchase electricity at

reasonable and sustainable rates, It is inconceivable, however, to,thinlc that the Commission

would intend that such consequences be brought to bear on the state.

Like-wise, it is equally inconceivable to think that the Coinniission could intend to strand

Ornret in some "regulatory purgatory" whereby it would not have access to the same retail

electricity rights that it pioneered for other end-users who have taken advantage of the recent

electric choice law enactment. If the Commission's public interest analysis in this case is to

mean anything at all, it must be flexible enough to permit the relief Ormet seeks in this matter.
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Circumstances have significantly changed and to - as OPCO would have the Commission do -

ignore those changes and insist that what was in the public interest in 1996 must be in the public

interest today is to recklessly guarantee davastatioin of the Ohio Valley economy and Ohio's

part'rcipation in the global aluminummarket.

The simple fact is that if the Conunission is to serve and protect the public interest, it

must account for these fundamental changes in circumstances and order that:

(i) Ormet shall be transferred back to the service territory of OPCO; and

(ii) OPCO shall serve Ormet pursuant to OPCO's Schedule GS-4.

Kespectfully ubniitted;

John . Trial Attorney
Edw d T. epp
DINS O & SHOHL. LLP
1400 PN laza
500 West Jefferson St.
Louisville, Kentucky 40202
Email: john.selent@dinslaw.com
(502) 540-2300 (Phone)
(502) 585-2207 (Pax)

Brian S. Sullivan
DINSMORF. & SHOHL LLP
255 B. 5th St.
Suite 1900
Cincinnati, Ohio 45202
Email: brian.sullivan@dinslaw.com
(513) 977-8200 (Phone)
(513) 977-8141(F'ax)

C'ounseifor :'rr.aet Pri.°rtary,41uminum
Corporation and flrrnet Alunzfnum Mill
Products Co1 poration
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CF,RTI.H'ICA'I.'E OF SERVICE

I hereby certify that a copy of the foregoing Motion for the Comcnission to Transfer
Ormet Back to the Certified Service Territory of Ohio Power Company was serve uon the
following parties by first-class ilnited States mail, sufficient postage prepaid, 1Fus ''day of

Noveinber, 2005.

Samuel C. Randazzo, Trial Attorney
McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228

American Electric Power
c!o Marvin I. Resnick or
Sandra K. Williams
1 Riverside Plaza
Columbus, 0I143215-2373

Robeit P. Mone
Thomas E. Lodge
Carolyn S. Flahive
Kurt P. Helfrich
William R. Case
Thompson Hine LLP r
10 West Broad Street, Suite 700
Columbus, OH 43215-3435

1046i6vt

American Electric Power
clo Kevin Duffy
1 Riverside Plaza
Columbus, OH 43215

CorponCorpor tion a d Ormet Alwninum. Mitlfo'
Produe Co ration
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BEFORE

THE PUBLIC UTILTITES COMAUSSION OF OHIO

In the Matter of the Complaint of )
Ormet Primary Aluminum Corporation )
and Ormet Aluminum Mill Products )
Corporation, )

Complainants, Case No. 05-1057-EL-CSS

V.

South Central Power Company and
Ohio Power Company,

Respondents.

SiJPPLEMEhPPAL OPTNION?,ND ORDER

The Commission, cansidering the complaint, the evidence of record, the arguments
of the parties, and the applicable law, and being otherwise duly advised, hereby issues this

supplemental opinion and order.

APPEARP,NCES:

Dinsmore & Shohl LLP, by Jolm E. Selent and Edward T. Depp, 1400 PNC Plaza,
500 West Jefferson St., Louisville, Kentucky 40202, and Brian S. Sullivan, 255 E. 5th St., Suite
1900, Cincinnati, Ohio 45202, on behalf of Ormet Primary Aluminum Corporation and

Ormet Aluminum MiIl Products Corporation.

Thompson ffime LLP, by Robert P. Mone, William R. Case, Thomas E. Lodge, Kurt
P. Helfrich and Carolyn S. Flahive, 10 W. Broad St., Suite 700, Columbus, Ohio 43215-3435,
on behalf of South Central Power Company.

Marvin I. Resnik, American Electric Power Service Corporation, 1 Riverside Plaza,

29'h Floor, Columbus, Ohio 43215, on behalf of Ohio Power Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and
Daniel J. Neilsen, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial

Energy Users-Ohio.

This i.s to aerrt37Ey that the 3nagea appnaxissg are an
accurate and comp2ate reproduction of a case file
document delivered in the regular courae o^ \buc}'i,n,eas

Yechql.ciaa ^ - Date Pzo0es9ed . ° 000306
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Nathaniel Hawthorn.e, 27600 Chagrin Boulevard, Suite 260, Cleveland, Ohio 44122,
on behalf of the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied

Indttstrial and Service Workers International. Union.

Boehm, Kurtz & Lowery, by David F. Boehm and Michael L. Kurtz, 36 East Seventh Street,

Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Jim Petro, Attorney General of the State of Ohio, by Duane W. Luckey, Senior
Deputy Attorney General, by T'homas W. McNamee and William Wright, Assistant
Attorneys Genera1,180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Public Utilities Commission of Ohio.

Janrne L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small,
Assistant Consumers' Counsel, Office of Consumers' Counsel, 10 West Broad Street,
Columbus, Ohio 43215, on behalf of the residential consumers of Columbus Southern

Power Company and Ohio Power Company.

OPINION:.

I. FIistorv Of This Proceeding

On November 14, 1996, in Case Nos. 96-999-EL-AEC and 96-1000-EIrPBB, the
Co,,,m;sG;on approved a joint petition by Ohio Power Company (Ohio Power) and South
Central. Power Company (South Central) to reallocate their service territories such that,
effective December 31,1999, all of the facilities of Ormet Primary Aluminum Corporation
and its affiliates in Hannibal, Ohio (Hannibal Facilities) were reallocated to South Central's
service territory. In the Finding and Order, the Commission also approved an Interim
Agreement and a Curtailrnent and Indemnity Agreement between Ohio Power and Ormet

Primary Aluminum Corporation.

In addition, Ormet Primary Alunvnum Corporation and South Central executed an
"Agreement far Electric Service," (Service Agreement) which provided for the sale of a
maximum of 20 MW of electric power and energy to Ormet Primary -Aluminuim
Corporation from South Central (joint Ex. 1 at 5). Under this arrangement, Ormet would
obtain the remaining electricity to serve the Hannilial Facilities' load from the market
(jo3nt Ex. 1 at 4). T'nis agreement was amended effective January 1, 2004, ruith the
execution of the "First Amendment to and Modification of Agreement for Electric Service"
(First Amendment) in which South Central and Orinet Primary Aluminum Corporation
agreed to terminate in total any obligation of Ormet to buy, and of South Central to sell to '

Ormet, electric power and energy ((oint Ex. 1 at 5-6).
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Subsequent to the execution of the First Amendment, Ormet Primary Aluininum
Corporation and Onxtet Aluminuzn Mill Products Corporation (Ormet) filed for Chapter
11 bankruptcy protection in the Untied States Bankruptcy Court (Joint Ex. 1 at 6). On
January 25, 2005, Ormet curtailed operations at the Hannibal Facilities. Operations at the

facilities have not been restarted (Joint F'.x.1 at 7).

On August 25, 2005, Ormet filed a petition to transfer rights to furnish electric
service and/or reaIlocate cert9t-fed electric service territories, a complaint for inadequate
service against South Central and a complaint for unjust, unreasonable and discriminatory
proposed rates against Ohio Power. Thi.s pleading requests that the Commission: transfer
South Central's rights to serve Ormet's fadlities to Ohio Power or reallocate the service
territories of Ohio Power and South Central such that all of Ormet's facilities are part of
Ohio Power's certified territory; and order Ohio Power to serve Ormet, upon such transfer
or reallocation, at rates in accordance with Ohio Power's unbundled standard tariff GS-4

rate schedule?

Ohio Power and South Central both filed answers to the complaint on
September 20, 2005. In addition, South Central and Ohio Power filed motions to dismiss
the complaint on September 20, 2005. The motions to dismiss were denied by the attoxney

examiner on October 27,2005.

Section 4933.83(B), Revised Code, provides for a two-step process under which: (1)
the Commission must find that an electric supplier has failed to provide, or propose to
provide, physically adequate service and order that such failure be corrected within a
reasonable time; and (2) if such electric supplier fails to comply with the Commissiori s
order, the Commission may authorize another supplier to serve and shall amend the
certified territories of the respective electric suppliers. Therefore, on February 14,2006, the
Commission held an evidentiary hearing to determine whether South Central provided, or
proposed to provide; physically adequate service to Ormet.

On June 14, 2006, the Commission issued its Opinion and Order. In the Opinion
and Order, the Comnvssion determined that South Central did not provide, or propose to
provide, physicatIy adequate service and the Commission ordered further hearings in this
proceeding regarding whether the failure to propose to provide physically adequate
service had been corrected.. by South Central and whether the Commission should
authorize annther supplier to se;`ve or should order such other remedy authorized by law.

On Juty 14, 2006, South Central and Ohio Power each filed applications for
rehearing. On. August 9, 2006, the Commission issued its Entry on Rehearing, denying the

On November 29, 2005, after the coaunencennent of Case No. 05-1057-EL-CSS, Ormet filed motions to reopen Case
Nos_ 96-999-EL-ABC and 96-1000-EL-PEB and to transfer its facilities back to the certified territory of Ohio Power.
The Commission denied Ormet's motions to reopen Case Nos. 96-999-EL-AEC and 96-1000-SL-PfiB and to transfer
its faciFities back to the certified territory of Oh9o Power in its june 14, 2006 Opinion and Order.
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applications for rehearing filed by South Central and Ohio Power. On August 25, 2006,
South Central filed an application for further rehear3ng, which was denied on
September 13,2006.

On October 5, 2006, the evidentiary hearing in this matter was held pursuant to the
Commission's June 14, 2006, Op4nion and Order. However, on October 20, 2006, Ohio
Power, Columbus Southern Power Company (Columbus Southern Power), Ormet, South
Central, Ohio Energy Group (OEG), United Steel, Paper and Forestry, Rubber,
Arlanufacturing, Energy, Allied Industrial and Service Workers International Union (USW)
and the Commission Staff flled a stipulation (Stipulation) to resolve all issues in this
proceeding (Joint Ex. 2). The hearing continued on October 26, 2006, at which time Ohio
Power and Columbus Southern Power presented a witness supporting the Stipuiation. No
party to this proceeding opposed the adoption of the Stipulation by the Conumission. _

U. Summary of the Stipulation.

The Stipulation was intended by the signatory parties to resolve all outstanding
issues in this proceeding. The Stipulation includes, inter atia, the following provisions:

1) The Stipulation should be considered as a joint petition, submitted by Ohio
Power, Columbus Southern Power, and South Central pursuant to Section
4933.83, Revised Code, to reallocate the service territories of Ohio Power,
Columbus Southern Power and South Central such that Ormet's Hannibal
Facilities will be located in a joint Columbus Southern Power/Ohio Power
service territory effective January 1, 2007. South Central Power shall have no
obligation to provide electric service to the Hannibal Facilities, except that
South Central Power shall retain its service obligation prior to, on and after
January 1, 2007, with respect to three facilities enumerated in the Stipulation.

2) As part of the Stipulation, Ormet has entered into an electric services eontract
with Ohio Power and Columbus Southern Power. The contract will not be
transferable by Ormet to any other party without the consent of Columbus
Southern Power and Ohio Power (AEP Ohio).

3) Generation, transmission and distribution service wiIl be supplied by AET'
Ohio. Such ser-ices witl meet Ornict's peak demand of approxi*nately 520
MW at a 99 percent load factor. AEP Ohio's generation service will be
supplied only for consumption at Ormet's Hannibal Facilities and will not be '
resold or transferred by Ormet.

4) Ormet shaII not switch to service from a competitive retail electric service'
provider prior to January 1, 2009. Ormet cannot initiate any proceeding to
require either Columbus Southern Power or Ohio Power, or both, to provide
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generation service under any established rate schedule of either Columbus
Southern Power or Ohio Power or at a rate lower than such scheduled
without the express written consent of AEP Ohio.

5) For the period between January 1, 2007 and December 31, 2008, Ormet will
pay $43 per megawatt-hour for generation service. In addition, Ormet will
pay tariff rates and all applicable riders to AEP Ohio for transmission and
distribution service. Such tariff rates and riders will be equivalent to Ohio
Power's Schedule GS4 for one-half (50 percent) of Ormet's load and
Columbus Southern Power's Schedule GS-4 for one-half (50 percent) of
Ormet's load.

6) Ormet will provide AEP Ohio a deposit equivalent to 130 percent of the
anticipated monthly billing for the Hannibal Facilities at full operation.

7) Ormet will prepay, by electronic funds transfer, its mon.thly bill for
generation, transmission and distribution services by making payments three
business days prior to the start of each month and prior to the 15'h of each
month in an amount equivalent to one-half (50 percent) of the anticipated
monthly billing for that month for the Hannibal Facilities. Should Ormet fail
to make payment within two business days of when it is due, Ormet agrees
that AEF Ohio shall have the unilaterat right to disconnect service to Ormet
three days after providing written notice of disconnect to Ormet.

8) AEP Ohio wiII make a fiting, prior to the start of 2007, which wiI1 set a
market rate for generation service to Ormet's Hannibal Facilities for 2007.
Further, AEP Ohio will make a filing prior to the start of 2008 which will set
a market rate for generation service to Ormet's Hannibal Facilities for 2008.
Such market rate should reflect all generation-related services and will be

subject to the Commission's review.

9) For the purpose of compensating AEP Ohio for the differential between
service at the market rate and the $43 per megawatt-hour charge for
generation service provided for under the Stipulation, AEP Ohio will be
permitted to amortize to income, in the amount of such differential, without
reducing rates, their Ohio Franchise Tax phase-out regulatory liability,

totaling $56,968,000.

10) In the event that the amortization of the Ohio Franchise Tax phase-out.
regulatory liability does not fully compensate AEI' Ohio for the differential'
between service at the market rate and the $43 per megawatt-hour charge for
generation service provided for under the Stipulation, AEP Ohio will be
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permitted to recover that differential under the "Additional4"/o" provision of

the cuirent rate stabilization plan, Case No. 04-169-EL-UNC.

Intervention.

The Stipulation provides that Columbus Southern Power be permitted to intervene
in this proceeding. Under the terms of the Stipuiation, the Hannibal Facilities would be
located in a joint Columbus Southern Power/Ohio Power service territory and Columbus
Southern Power will provide one half of the generation service to the Hannibal Facilities.
Therefore, the Commission finds that Columbus Southern Power should be permitted to
interaene in this proceeding.

Further, on October 26,2006, the Ohio Consumers Counsel (OCC) filed a motion to
intervene in the proceeding. No party to the proceeding opposed the motion to intervene.
In the motion to intervene, OCC notes that a motion to intervene, even when submitted
out of time, may be granted, under "extraordinary circumstances." At the hearing, OCC
stated that it does not oppose the Stipulation and that its interest in this proceeding lies in
the implementation of the Stipulation in subsequent proceedings. Therefore, the
Commissions finds that OCC's intervention will not unduly delay proceedings or unjustly
prejudice any existing party. OCC's motion to intervene should be granted.

VI. Evaluation of the Stipulation.

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Comnussion
proceedings to enter into stipulations. Although not binding on the Commission, the
terms of such agreements are accorded substantial weight. See Consumers' Counsel v. Pub.

Lltit. Comm., 64 Ohio State 3d 123, 125 (1992), citing Akron v. Pub. LIEit. Comm., 55.Ohio St.

2d 155 (1978). This concept is particularly valid where the stipulation is supported or
unopposed by the vast majorityof parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been

discussed in a nuniber of prior Comrnission proceedings. See, e.g., Dominion Retail v.

Dayton Power and Light, Case Nos., 03-2405-EL-CSS et al., Opinion and Order (February 9,

2005); Cincinnati Gas & Electric Co., Case No. 91-410-EL-AIR, Order on Remand (April 14,

1994); Ohio Edison Co., Case Nos. 91-698-EL-FOR et al., Opinion and Order (December

30,1993); Cleveland Electric Iddum. Co., Case No. 88-179-EL-AT•ff, Opinion and Order ^ranuary

31, 1989). The ultimate issue for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used

the following criteria:

(1) Is the settlement a product of serious bargaining among capable,

knowledgeable parties?
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(2) Does the settlement, as a package, benefit ratepayers and the public interest?

(3) Uoes the settlement package violate any iznportant regulatory principle or

practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these criteria to
resolve issues in a manner economical to ratepayers and public utilities. Indus. Energy

Consumers of Ohio Power Co. v. Pub. Lltit. Comm., 68 Ohio St. 3d 547 (1997)(quoting

Consumers' Counsel, supra, at 226). TTie Court stated in that case that the Com.mission may
place substantial weight on the terms of a stipulation, even though the stipulation does not

bind the Commission.

(1) Is the settlement aRroduct of serious bargainingamone caoable.

knowled„geable parties?

In considering whether there was serious bargaining among capable and
knowledgeable parties, the Com.mission evaluates the level of negotiations that appear to
have occurred and takes notice of the experience and sophistication of the negotiating
parties. In this case, it is dear from the record that all parties, at the time the Stipulation
was fzled, participated in negotiations. The signatory parties routinely particfpate in
complex cases before the Commission and are represented by counsel who practice before
the Comrnission on a regular basis. Moreover, the signatory parties represent a diversity
of interests including the utility and industriai consumers as weIl as the Commission Staff
(joint 8x. 2 at 2). Therefore, the Commission finds that the first prong of the test is met by

the Stipulation.

(2) Does the settlement, as a 12ackage benefit ratepayers and the public interest?

The Stipulation fully resolves the complex legal issues raised by Ormet in its
petition filed on August 25, 2005. Further, the record in this case demonstrates that their
Hannibal Facilities, when fulIy operating, employ approximately 1,000 people with totai
annual wages of $40,000,000 and health care benefits costing over $10,000,000 per year. Irt
addition, Ormet pays approximately $1,000,000 annually in taxes to Monroe County, Ohio
and its school distriet (Joint Ex. 2 at 4). These extensive economic benefits can only be
obtained through the resumption of operations at the I-lannibal Facilities, and the
Stipulation will facilitate the resumption of those operations. Therefore, upon careful
consideration of the record in this proceeding, the Commission finds that the stipulation,
as a package, benefits ratepayers and the public interest.
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Further, based upon the record in this proceeding, the Commission finds that the
adoption of the Stipulation will promote the purposes of Sections 4933.81 to 4933.90,
Revised Code, and will further promote the provision of adequate service to all territories

and electric load centers affected by the reallocation.

(3) Does the settlement gaclcaee violate any imvortant re atory principle o

vractice?^

Finalty, the Contmission finds that the Stipulation does not violate any important

regulatory principle or practice. Section 4933.83(E), Revised Code, authorizes any two or
more electric suppliers to jointly petition the Commission for the reallocation of their own
service territories an(i electric load centers and the designation of which portions of such
territories and electric load centers are to be served by each of the electric suppliers. Ohio
Power, Columbus Southern Power and South Central Power are "electric suppliers" as
defined by Section 4933.81(A), Revised Code, and the Stipulation filed in this proceeding
should be considered a joint petition under Section 4933.83{E), Revised Code.

At the October 26, 2006, hearing, AEP Ohio's witness Baker testified that the
Stipulation does not violate any important regulatory principle or practice. Further, no
party to this proceeding has objected to any element of the Stipulation on the basis that it

violates an important regulatory principle or practice.

The Conunission notes one issue regarding the implementation of the Stipulation
which was raised at the hearing October 26, 2006, C>CC inquired whether AEP Ohio would
be making the filing for the generation market rate for the Hannibal Facilities for 2007 and
2008 in this docket or in a new docket. In order to resolve this question, the Commission
directs AEP Ohio to make such filinga in a new docket rather than in this proceeding.

FINI7INGS OF FACT AND CONCLUSIONS OF LAW:

(1) On November 14, 1996, in Case No. 96-999-EL-AEC and 96-1000-EL-PEB, the

Commission approved a joint petition by Ohio Power and South Central to

reallocate their service territories sueh that, effective December 31, 1999, all of
the facilities of Ormet Primary Aluminum Corporation and its affiliates were

located in South C:entrai's service territory.

(2) On August 25, 2005, Ormet filed a petition to transfer ri ghts to furnish electric
service and/or reallocate certified electric service territories, a complaint for
inadequate service against South Central and a complaint for unjust,
unreasonable and discriminatory proposed rates against Ohio Power. This
pleading requests that the Commission: transfer South Central's rights to serve
Ormet's Hanrtibal Facilities to Ohio Power or reallocate the service territories of
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Ohio Power and South Central such that all of Ormet's Hannibal Facilities are
part of Ohio Power's certified territory; and order Ohio Power to serve Ormet,
upon such transfer or reallocation, at rates in accordance with Ohio Power's

unbundled standard tariff GS-4 rate schedule.

(3) Ohio Power and South Central both filed answers to the complaint on
September 20, 2005.

(4) Hearings were held in this proceeding on February 14, 2006, October 5, 2006,

and October 26,2006.

(5) On October 20, 2006, Ohio Power, Columbus Southern Power, Ormet, South
Central, OEG, IJSW and the Commissioit Staff filed a stipulation to resolve all

issues in this proceeding

(6) The ultimate issue for the Commission's consideration is whether the
agreement, which embodies considerable time and effort by the signatory
parties, is reasonable and should be adopted. ln considering the reasonableness
of the stipulation, the Commission has used the following criteria:

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and

the public interest?

(7)

(8)

(9)

(c) Does the settlement package violate any important
regulatory principte or practice?

The Stipulation was the product of serious bargaining among capable,
knowledgeable parties representing a diversity of interests including the utilities
and industrial and commercial consumers as well as the Commission Staff.

The Stipulation, as a package, benefits ratepayers and the public interest. The
Stipulation fully resolves the significant legal issues raised by Ormet's petition
filed on August 25, 2005. Further, resumption of operations at the Hannibal
Faa.$ties wiII result in extensive economic benefits to this state, and the
Stipulation will facilitate the resumption of those operations.

The Stipulation does not violate any important regulatory princEples or

practices.
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(10) Section 4933.83(E), Revised Code authorizes any two or more electric suppliers
to jointly petition the Commission for the reallocation of their own service
territories and electric load centers and the designation of which portions of
such territories and electric load centers are to be served by each of the electric

suppliers.

(11) Ohio Power, Columbus Southern Power and South Central Power are "electric
suppliers" as defined by Section 4933.81(A), Revised Code, and the Stipulation
filed in this proceeding should be considered a joint petition under Section

4933.83(E), Revised Code.

(12) Adoption of the Stipulation will promote the purposes of Sections 4933.81 to
4933.90, Revised Code, and will further promote the provision of adequate
service to aIl territories and electric load centers affected by the reallocation.

(13) The Stipulation submitted by the parties is reasonable and, as indicated herein,

shall be adopted by the Cornmission.

(14) By adopting this Stipulation, the Commission approves the electric services
agreement entered into between AEP Ohio and Ormet.

ORDER:

It is, therefore,

ORDERED, That intervention by Columbus Southern Power and OCC be granted.

It is, further,

ORDERED, That the Stipulation presented in these proceedings be adopted. It is,

further,

ORDERED, That the request of Ohio Power, Columbus Southern Power and South
Central Power to reallocate their service territories, effective January 1, 2007, be granted. It
is,furthex,

ORDERED, That Columbus Southern Power and Ohio Power provide, within 14
days, two copies of the approved revised quadrangle maps to our pocketing Division to
be date stamped and placed in the Comn2ission's map filed. It is, further,

ORDERED, That the electric services agreement entered into between AEP Ohio
and Ormet be approved. An executed copy of the agreement shall be filed in this docket
within 15 days after execution. It is, further,
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ORDERED, That the Comznissioxi s approval of this contract does not constitute
state action for purposes of antitrust laws. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

Ronda H

Alan R. Schfiber, Chairman

GAP:ct

PfJBLIQ,tITLl'TIES COMMISS.ION OF OIiIO

aleneernrnie Donald L.

Ente d^ iii th e Journal
a 8 ZQ^•

Renee J. Jenkins
Secretary
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BEFORE

THE PUBLIC UI"ILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Standard Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission

Riders for Electric Utilities Pursuant to
Sections 4928.14, 4928.17, and 4905.31,
Revised Code, as amended by Amended

Substitute Senate Bili No. 221.

Case No. 08-777-BL-ORD

FINDING AND ORDER

The Commission finds:

BACKGROUND:

On July 7, 1999, the governor of the state of Ohio signed Amended Substitute
Senate Bill No. 3(SB 3). That legislation, ainong many things, established a starting date
for competitive retail electric service in the state of Ohio and provided for the
establishment of market development periods (MDP) for each electric utility. After the
MDP, pursuant to Section 4928.14(A), Revised Code, as originally enacted into law, each
electric utility was required to provide consumers, on a comparable and
notidiscriminatory basis within its certified territory, a market-based standard service
offer (MBSSO) to maintain essential electric service to consumers, including a firm sttpply
of electric generation service. Pursuant to Section 4928.14(B), Revised Code, each electric
utility was required to offer customers witlvn its certified territory an option to purchase
competitive retail electric service after its MDP ends, the price of which is to be
deternvned through a competitive bidding process (CBP). On December 17, 2003, the
Commission issued a Finding and Order in Case No. 01-2164-EL-ORT7 which adopted,
with certain modifications, staff's proposed rules for processing applications to establish
the MBSSO and CBP in Chapter 4901:1-35-01, Ohio Adtn9nistrative Code (O.A.C.).

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221) amending various provisions of SB 3. Among those amendments were
changes to Section 4928.14, Revised Code, to establish a standard service offer (SSO);
Section 4905.31, Revised Code, to approve reasonable arrangements and utility schedules;

and Section 4928.17, Revised Code, to establish coiporate separation plans. Pursuant to
the amended language of Section 4928.14, Revised Code, electric utilities are required to
provide consumers with an SSO, consisting of either a market-rate offer (MRO) or an
electric security plan (ESP). The SSO shall serve as the electric utility's default SSO,
Electric utilities may apply simultaneously under both options; however, at a minimum,

Tt7.i.̀3 18 iQ 3N^r+,j.91'1ng arg e21
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the first SSO application must include an application for an ESP. The antendments to
Section 4905.31, Revised Code, modify the applicability of reasonable arrangements and
the ainendments to Section 4928.17, Revised Code, impose additional requirements on

electric utilities relating to the transfer of assets.

The staff of the Commission (Staff) has proposed a complete rewrite of Chapter
4901:1-35, O,A.C., and its incorporated appendices, which include procedural requirements
for filing applications for an MRO and ESP as 4vel1 as filing requirements for such
applications in accordance with SB 221. The Staff has also proposed Chapter 4901:1-36 to
establish procedures for the implementation of transmission riders and Qiapter 4901:1-38
to establish procedure.s for approving reasonable arrangements between the electric utility
and customers. Further, the Staff is proposing to rescind Rule 4901:1-20-16, O.A.C:, and
revise and place the existing Comrnission requirements in a stand-alone Chapter 4901:1-37
to address electric utility corporate separation between affiliated entities, as well as new SB

221 requirements.

On July 2, 2008, the Commission issued an entry requesting comments from interested

persons to assist in the review of Staff's proposed Chapters 4901:1-35 through 4901:1-38.
Comments and/or reply comments were filed in this docket by the following parties:

Ohio ITospital Association
Ohio Home Builders Association, Inc.
The Greater Citncinnati Health Council
City of Cleveland
ICraft Foods Global, Inc.
Alliance for Real Energy Options
Columbus Southern Power Company and Ohio Power Company (AEP Ohio)
Ohio Energy Group, Chemistry Technology Council, Ohio Cast Metals Association,

Ohio Hospital's Association, Ohio Aggregates and Industrial Minerals
Association and Ohio Manufacturers' Association_(OEG)

Ohio Consumer and Environmental Advocates (OCEA)
Duke Energy Ohio, Inc. (Duke)
Ohio Environmental Council
Kroger Company, Inc.
Nucor Steel Marion, Inc.
City of Cincinnati
Ohio Edison C_'ompany, The Cleveland Electric Illurninating Company and The

Toledo Edison Company (FirstBnergy)
Council of Small Enterprises
Dayton Power and Light Company
Ohio Farm Bureau Federation
Ohio Association of School I3usiness Officials, the Ohio School Boards Association

and The Buckeye Association of School Admiuiistrators
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Northeast Ohio Public Energy Council
Ormet Primary Aluminum Company
Recycled Energy Development, LLC
Industrial Energy Users-Ohio (IEU)

DISCUSSION:

After reviewing the Staff's proposal, initial comments, and reply comments, the
Commission will adopt new Cliapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-38 as
attached to the order. Further, the Conu2dssion will rescind existing Chapter 4901:1-35
and Rule 4901:1-20-16, O.A.C, In this order, we will only address the more salient
comments. In some respects, we agree with certain conunents and have incorporated
them into our rules without specifically addressing such changes in this Find'zng and

Order. To the extent that a comment was raised and is not addressed in this order or

incorporated into our adopted rules, it has been rejected.

Cha^ter 4901:1-35:

The Commission has made several changes to Staff's proposed Chapter 4901:1-35,
based upon our review of the comments and our interpretations of SB 221. With regard to
Rule 4901:1-35-01,j Definitions, the Commission has modified Staff's proposed definition
in Rule 4901:1-35-01(E) "electric security plan," to recognize that such plans may relate to
matters other than electric generation service as provided for in Section 4928.143, Itevised

Code.

With respect to Rule 03, Filing and Content of Application, the Commission has
reorganized the structure of this rule. OCEA believes that the appendices should be
incorporated into the rules rather than as appendices so that they are readily obtainable to
interested persons. Inasmuch as a good deal of Appendices A and B to this rule, which
involve the content of S50 applications, are substantive directives to the electric utilities,
the Conunission has decided to delete the appendices and incorporate the requirements of
the appendices into Rules 03(B) and (C) of this chapter. Rule 03(B) now contains the
requirement formerly set forth in Appendix A and Rule 03(C) now contains the
requirements formerly set forth in Appendiz B, The Corrunission has also rnodified
language in Rule 03 to reflect that provisions of an S'SO application must be "consistent
with" instead of "achieve the policies of the state as set forth in divisions (A) to (N) of
Section 4928.02, Revised Code, recognizing the need for flexibility in attempting to satisfy

those policies.

1 Hereafter, the Commission wflf refer to specific rules by their last two numbers instead of the full code
section being discussed in each subsection of the Finding and Order.
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With regard to former Appendix A, AEP Ohio and FirstF.nergy indicated that items
(A)(2) and (A)(3) go beyond the scope of SB 221. We disagree. The language as originally
proposed by Staff is useful in describing the requirements necessary to fulfill the meaning
of SB 221, and we are retaining it largely in the form in which it was praposed. QCEA
proposes an extensive addition to both Appendix A and Appendix B, that would provide
a list of items that an electric utility inust consider in developing a generation supply
procurement plan. Although we find OCEA's suggestion to be overly proscriptive, we
agree that the electric utility should demonstrate its consideration of alternatives in
development of its CBP plan. We have therefore amended section (B) of former Appendix

A accordingly.

The Commission has received various comments and proposed revisions with
regard to former Appendix B, Requirements for Electric Security Plans, and Rule 10,
Annual Review of Electric Security Plans. Many partie.s found that the original language
in the "Additional Requirements Information" section of Appendix B did not dearly make
the proper distinctions between the two different situations calling for an earnings review,
and we have re-written this section to clarify this matler. In terms of substantive
recommendations, the OEG has proposed extending the comment period from the

proposed 30 days to 60 days, to enable consideration of the information contained in the
Federal Energy Regulatory Commission (FERC) Form 1 which is generally available at the
end of April. Also, all of the electric utilities objected to the requirement that they provide
information on a functionalized basis, ilthough these objections were not identical 'nt
nature. In consideration of these objections, we recognized that the income statement and
balance sheet information which was being sought is satisfactorily contaitted in the FERC
Form 1 and the Securities and Exchange Commission (SEC) 10-K. Therefore, we are
changing the date for the submission of the filing for the annual review from April 1 to
May 15. Further, proposed Rule 4901:1-35-10 and former Appendix B have been reviscd

based on the cornrnents discussed above.

Among the general requirements for ESPs in former Appendix B, first section
provision (B) requires that an electric utility provide pro forma financial projections of the
effect of the ESP's implementation upon the utility. The OCEA and the OEG filed
comments suggesting that this requirem.ent include supporting material, workpapers, and
explanations of assumptions used. The comments of AEP Ohio, however, argue that the
requirement of pro forma financial information is without basis in statute and constitutes
improper prospective evaluations of the significantly excessive earnings test and should

thus be deleted.

We agree with OCEA and OEG that any quantitative projection can be understood
and be useful only if the basis for the projection is also available and have added this
requirement. We reject AEP Ohio's charaeterization of this information as constituting an
excess earnings test. An ESP is quite complex, with many aspects to be decided, and these
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decisions should be made in the context of all available information. The Commission,
throughout its history, has been charged with consideration and balancing of the
competing interests of various stakeholders, a process which requires knowledge and
understanding of the possible effects of decisions on various parties. AEP Ohio's..
argument would have the Commission, and the public, flying blind in this regard, and
could jeopardize the sense of fairness and legitimacy of the process. We would also
observe that none of the other electric utilities objected to this provision or interpreted it as

an excess earnings test.

Former Appendix B, second section titled Specific Information, paragraph (B)
provides requirements for a utility which is seeking to include unavoidable surcharges for
certain expenditures pursuant to division (B)(2)(b) and (I3)(2)(c) of Section 4928.143,
Revised Code. Duke proposes "a bidding process appropriate for the dedication to load of
existing assets, rather than newly constructed assets." We disagree with this proposal.
We believe that the impetus for these provisions of SB 221 was a concern that the market
might not provide sufficient means for the creation of additional generation resources
which might be needed in the future. Existing resouxces are already available to Ohio
consumers through the market. Consequently, we will not include Duke's

recommendation into these rules.

One last area of former Appendix B that the Commission finds worthy of discussion
is the second section titled Specific Inforination, paragraph (G). OCEA has made a large
number of recommendations as preconditions for cost recovery. Many of these provisions
go beyond informational filing requirements and have the effect of predetermining the
outcome of the Commission's review. However, we agree with OCEA that proposed sub-
section (G)(3) should include a deseription of the utiU.ty's efforts to mitigate stranded
investment with respect to its modernization plan, and we have therefore added such
language at the end of the corresponding provision in Rule 03.

Based on the comments, the Commission finds that each electric utility should
submit with its SSO application a proposed notice for newspaper publication describing
the application and the rate impacts. Such requirement has been added to Rule 04(B).

Chauter 4901:1 36 Transmission Cost Recovery

The Cornmission has made some minor changes to proposed Chapter 4901:1-36.
Among the changes, the Commission revised Rule 03 based on the comments of Duke and
FirstEnergy. They requested that the Corrmiission clarify that the costs of consultants
retained by the Staff be recoverable through the transmission cost recovery rider. The
Commission has amended this rule accordingly. With respect to Rule 04, IEU
xecommended that the Commission include a requirement in this rule that electric utilities
must incl.ude offsetting benefits in the calculation of the rider. The Commission agrees
with this recommendation and revised the rule.
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Chapter 4901:1-37, Corporate Separation Rules

As forproposed Chapter 4901:1-37, which establishes corporate separation rules,
numerous comments focused on genetal corporate separation prohibiiaons and the
reporting requirements of the electric utility (including the information maintafned in the
electric utility's cost allocation manual), and recommended modifications to the proposed
rules to expand the existing provisions and provide additional detail. However, most of
ttiese comments merely repeated, rephrased, or relocated the existing requirements or
provisioiis set forth in Staff's proposed rules. Accordingly, the Commission reviewed the
recoinmeitdations and has clarified or expanded Staff's proposed rules where necessary.

Similarfy; comments were filed that recommended an expansion of tl-ie complaint
procedures and remedies set forth in Staff's proposed rules. The Commission finds that
such an expaiis[on is unnecessary. Section 4928.18 of the Revised Code clearly enumerates
the appropriate complaint process concerning violat[ons of corporate separation plans
established pursuant to section 4928.17 of the Revised Code and the Conunission's rules
and orders, as well as applicable remedies. Additionally, Rule 02(E) of Staff's proposed
rules reference the pertinent statutory provision for violations of Chapter 4901:1-37, O.A.C.

OCEA proposed modifications to proposed Rule 09, that would require rnandatory
hearings regarding all applications to sell or transfer an electric utility's generating asset
that it wholly or partly owns. With the exception of those transactions which would alter
the jurisdiction of the Com.mission over a generation asset, the Commission agrees with
Staff that the decision to hold an evidentiary hearing should be discretionary, decided on a
case-by-case basis. The Commission may receive applications that ar'e classified as a
transfer in oNmership, but that may not necessarily require a hearing. Under OCEA's
proposal, a slight change in the percentage of ownership of a small generating asset
among two electric utilities would trigger a hearing, regardless of whether there is
participation, or even interest, by other parties in the proceeding. Such a result is
unnecessary and burdensome on the parties involved, Staff, and the Conunission.

Throughout the rules, OCEA requests that all parties receive the same access as
Staff to the books, accounts, and recoids of the electric utility and affiliates. VJhile the
Commission does not believe any modifications to the proposed rules are warranted, the
Commission notes that the proposed rules do not limit a party's right to discovery in a
peridixLg proceeding pursuant to the Commission's rules of practice.

With the adoption of the new corporate separation chapter, the Commission
clarifies that each electric utility must file, within sixty days of the effective date of this
chapter, an application for approval of its proposed corporate separation plan as outlined
in proposed Rule 05. Upon approval of its corporate separation plan, the electric utility
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shall file the plan in its "TRF" docket, and maintain a current version of its approved plan

in that docket.

Chapter 4901•1-38 Reasonable Arran ge. ments

The last chapter being considered in the doclcet is Chapter 4901:1-38, Reasonable
Arrangements. The Cammission has made various revisions to this chapter after
considering the comments that have been filed. The Commission has determined that it is
necessary to approve all reasonable arrange.nents entered into between the electric utility
and one or more of its customers. Accordingly, all references to standard schedules have
been removed and the chapter has been modified accordingly.

With respect to proposed Rules 03(A)(2)(d) and 04(A)(2)(e) regarding eligibility
requirements fox customers to be served under economic developrnent and energy
efficiency arrangements, some commenters requested that the Commission remove the
criterion for fixed asset investment. The Commission recognizes that the primary focus of
these arrangements is to create jobs. Since it is possible that jobs can be created without
additional investments in fixed assets, the criterion requiring a fixed asset investment in
land, buildings, machinery/equipment, and infrastructure has been removed. In addition,
certain commenters have expzessed a concern that the criterion that the customer must
have an electric intensity of at least 10% as set forth in proposed Rule 03(B)(2)(d) is
unrealistic. The Conunission finds that this criterion is not necessary on a stand-alone
basis because such considerations can be incorporated into the demonstration that the cost
of electricity is a major factor in the decision to cease, reduce, or relocate operations.

With respect to proposed Rule 04(A), the criterion that the energy efficiency
arrangements be applicable to facilities with loads of not more than one thousand
kilowatts has been removed. The Cormnission agrees with those commenters that believe
that there should be no load maximum load for eligibility. The Commission has also
determined that division (B) of proposed Rule 04 should be deleted. The rule required the
electric utility to file an application for an energy efficiency schedule that recognized the
efforts by a customer to reduce its electricity consumption per unit of production. There
was uncertainty as to how the baseline would be established and how the ratio of
electricity consumption to unit of output would be measured, monitored, and valued.
Several parties commented that there was no basis for this rule in SB 221 and that it should
be deleted. Parties commented that a third-party specialist would be required to do the
evaluations. OCC argues that such a schedule would dilute the value of the other energy
efficiency provisions of SB 221. The Commission finds that the rule is problematic and
should not be implemented as proposed in the rules for comment.

The Commission also received comments regarding proposed Rule 07(D). The
proposed rule set forth that no customer shall be provided incentives from more than one
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arrangement under thi.s chapter. Commenters did not see the necessity fox this provision
and believe it should be eliminated. The Commission has determined that it can look at
each arrangement on a case-by-case basis and deleted this provision.

Lastly, based upon comments received, the Commission has revised proposed Rule 08
which addresses cost recoveiry for the delta revenue related to reasonable arrangements.
With respect to division (C) of Rule 08, rather than disallow any delta revenue recovery of
arrangements which are based upon cost savings to the electric utility, the rule has been
modified to reflect that any such cost savings be reflected as an offset to the recovery of
delta revenues. Also some comments recommended that the Commission revise
paragraph (A)(3) of this rule to reflect that the recovery of delta revenue is not up to
Commission discretion, We disagree, Section 490531(E), Revised Code, provides.for the
filing of an application to recover costs incurred and revenue forgone; however, filings still
must be approved by the Coinmission as set forth in Section 4905.31, Revised Code.
Accordingly, we will not adopt the recommendations on this point.

CONCLUSION:

The Comnmission finds that the rules proposed by Staff should be approved as
modified by this order. Attached is a copy of the rules adopted.

The Conunission notes that the rules being approved by this order are over 40
pages. While the Commission finds that a hard copy of this entry should be served upon
all stakeholders, we believe that, rather than mail hard copies of the rules to the
stakeholders, it would be prudent and more efficient to provide a web address where the
attachment can be accessed. Accordingly, interested entities can access the attachment by
going to the Commission's web site at www.puco.ol-iie.gov/PUCO/Rules, and clicking on
the link to Staff's Proposed Rules for Electric Utility Standard Service Offer, Corporate
Separation, Reasonable Arrangements, and Transmission Riders to implement Senate Bill
221. If an entity has questions regarding how to access the attachment or does not have
access to the internet, it may contact the Commissiori s Docketing Division at (614) 466-
4095, Monday through Friday between the hours of 7:30 a.m. and 5:30 p,m

ORDER:

It is, therefore,

ORDERED, That the attached rules are hereby adopted. It is, further,

ORDERED, That existing Chapter 4901:1-35, O.A.C., and Rule 4901:1-20-16, O.A.C.,

are rescinded, It is, further,
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ORDERED, That attached new Chaptes 4901:1-35, 4901:1-36, 4901:137, and 4901:1-
38 should be filed with the joint Committee on Agency Rule Review, the Secretary of State,
and the Legislative Service Commission in accordance with divisions (D) and (E) of

Section 111,15, Revised Code. It is, further,

ORDERED, That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-35,
4901:1-96, 4901:1-37, and 4901:138 shall be September 30, 2013. It is, further,

ORDERED, That a copy of this entry, without the attachments, be served upon alI
parties filing comments in this docket and all interested parties of record,

THE PUBLIC ILI'TIES COMMISSION OF OI3IO

,F

^--_
Vale ir AG eie ° Cheryl L. Roberto

ICWB:ct

Entered in the journal

5EP t 7 2008

Renee J. Jenkins
Secretary
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APPEAL OPNO'S'IC'E OF
APPELLANTS COI.I7MBUS SOC1T>•IERN POWER COMPANX

AND 01II0 POWER COMPANI'

Appellants, Columbus Southern Power Compatry and Ohio Power Company

("AFP Ohio" or "Appcllancs"), hereby gives notice of their appeal, pursuant to R.C.

4903.11 and 4903.13, and Suprenre Court Rule of Practice IT, Section 3(B), to the

Supreine Court of Ohio and Appellee, the Public Utilities Commission of Oliio

("Comtnission"), from an Opinion and.Order (Att'achment A) and an Entry on Rahcaring

(Attachment B) of the Conimission, entcred on 7uly 15, 2009 and September 15, 2009,

respectively, in PUCO Case No. 09-119-Et, AEC. That ease involved an application

filed by Ormet Primar'y Aluminum Corporation ("Otnret") for a uniquc ar1'angernent with

AEP Ohio ptiusuant to R.C. 4905.31.

Appellants are pai-ties in Commission Case No. 09-119-EI. AEC and timely filed

their Application for Rehearing of Appeliee's July 15, 2009 Opinion and Order in

accordance witll R.C. 4903,10. The assignments of error listed below were raised in

Appellants' Application for Rehearing. Further, in its September 15, 2009 Eiilry on

Rehcaring, the Cominission granted rehaaring regarding an issue jointly raised on

rehearing by two other intervenors in the proceeding below. AEP Ohio actively opposed

their rehcaring reqnest and the Commission's granting of their rehearing request hamzed

the Appellants' interasts.

The Commission's Opinion and Order and Entry ori Reliearing are

unlawFul aad unreasonabin in multiple respects.

2
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1. The ordets adopt a provision requiriug that AF..P Ohio's largest customer forego
its statutory right to shop for competitive generation service for a period often
years, in violation of publie policy of thc State of Oliio.

2. "[ hc Commission's conclusion that it was necessary to eonsider only the first three
years of the ten-year contract to detennine if there is a shopping rislc under the
contract is unreasonable and unlawfiil. `fhe Commission's conclusion that there is
no risk that Oxniet will be permitted to shop for competitive gencration service is

unreasonable and unlawful.

3. R,C. 4905.31 does not anthorize tlie Commission. to deny ASP Ohio recovery of
revcnue foregone as the result of a unique arrangement adopted by the
Commission over AEP Ohio's objection: The Commission unlawfully applies
R.C. 4905,31 in a manner which reqttires AEP Ohio to entcr into a contract and
then disallows the ability Lo reeover the revenue foregone as a resnlt of that

conu-act.

4, The Coaxnnlission erred in concluding that "the recovery of detta revenues is a
mattor for the Comnrission's cliseretion" under R.C. 4905.3 I.

5. The requirement that AEP Ohio reduce its recovcry of rcvenue foregone by an
atnount equal to the charge Ormet would pay for AEP OIZio's Provider of Last
Resort service, but for the unique arrangemont, eonflicts with the Commission's
orders in AEP Ohio's recently-<ulopted Electric Security Plan cases, Case Nos_

08-917-EI.-SSO and 08-918-E1.,-SSO.

6. There is tto reasonable arrange7ttent with AEP Oliio mider R.C. 4905.31 where the
Cotnmission approves an arrangement unilaterally filed by a mercantile custonier
that causes barrn to A1;P Ohio's financial interests.

WHEREFORE, Appellants respectfully subniit that Appellee's .Itily 15, 2009 Opinion

and Order and September 15, 2009 Fntry on Rehearing are unlawful, unjust, and

unreasonable and should be r•eversod. '1'he case should be remanded to the Commission

with instructions to correct the errors complained ofherein.

3
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Steven T. N oursc {0046705)
Counsel ofRecorcl
Marvin I. Resnik (0005695)
Kevin F. Dix(7}y (0005867)
American Electric Powor Corporation
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miresnik u.ae .̂^ conn
kfduCf a ac .con I

Counsel for Appellants, Colnmhus Southeru
Power Company and Ohio Po^ger Contpany
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PROOF oF SF,RVICE

t certify that Cohmlbus Southern Power Company's and Oluo Power Conzpany's

Notice of Appeal was seived by First-Class U_S. Mail upon counset f'c)r all parties to the

pi-ocecding bcfore the Public Utitities Conrtnission of Ohia identified below and pursuant

to Section 4903.13 of the Ohio Itevised Code, this 12` day of Noveanber, 2009.

Janine L. Migden-Ostrander
Consumcrs' Counsel
IWlaureenR. ('n'ady, Counsel ofRecord
Gregory J. Poulos
Office of the Oliio Consumers' Counsel
10 West Broad Struet, Suite 1800
Colunibus, Ohio 43215-3485

David P. Bochni
Michael L. Kurtz
Bochm ICmtz & Lowry
36 East ScventhStreet, Suite 1510

Cincinnali, Ohio 45202

Clifton A. Vince
Douglas G. I3onner
Daniel D. Barnowslci
Emma F. Hand
Sonnenschein Nath & Rosenthal LLP
1301 K Street NW
SLlite 600 East Tower
Washington, DC 20005

Steven T. Nonrse, Counsel for Appellants

Ricli.ard Corclray
Ohio Attorney General
Duane W. Luckey
Secfion Chicf
Thomas Lindgreu
Thornas M.cNatnee
Asst. Attorney General
180 Fast Broad Street
Columbus, Ohio 43215

Samuel C. Randazzo
[.,isa G. McAlister
Josepb.M. Clark
McNees, Wallace &Nnrick, LLC

21 East State Street
Columbus, Oliio 43215
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CERTIFICATE OF FILING

I hereby certify that, in accordance with Supreme Court Rule of Practiec XIV,

Section 2(C)(2), Columbus Souther7z Power Company's aiid Ohio Power Company's

Notice of Appcal has been filed with the docketing division of the Public iltilitie,s

Commission of Ohio and with the Chain»an of the Public Utilities Commission of Ohio

by leaving a copy at the ofiice oPthe Chairman in Columbus, Ohio, in accordancc with

Rules 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code, on November 12,

2009.

Steven T. Nourse
Counsel for Appel.ants,
Colurnbus Sonthern Power Company
and Oliio Power Company
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BEFORE

THE PtJBLIC 'tITn.ITTP'' C01vIMi"'SION OF OHIO

Tn the Matter of the Application of Ormet
Primary Aluntinum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Southcrn Power Company.

Case No. 09-119-'RLEAEC

nrnntrnN p,NTl ORDBR

The Conunission, considering the above-entitled application, hereby issues its

opinion and order in this matter.

APPEARAI^IC^S:

Sonnenschein Nath & Rosenthal LLP, by Clifton A. Vince, Douglas G. Bonner,
Daruel D. Barnowski, and Tsmma F. fland, 1301 K Street NW, Suite 600 East Tower,
Washington, D.C. 20105, on behalf of Orrnet Primary Aluminattn Corporation.

Richard Cordray, Ohio Attomey General, by Duane W. Luckey, Section Chief, and
Thomas Lindgren and Thomas McNamee, Assistant Attorneys General, 180 Fast Broad
Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities Commisston of

Ohio.

Marvin I. Resnik and Steven T. Nourse, American Hlectric Power Service

Corporation, I Riverside Plaza, 291" Floor, Columbus, Ohio 43215, on behalf of Columbus
Southern Power Company and Ohio Power Company.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Gregory J. Poulos, and
Maureen R. Gzady, Assistant Consrnners' Counael, Office of Consumers' Counse1,10 West
Broad Street, Columbus, Ohio 43213, on behalf of the residential consumere of Columbus

Southern Power Company and Ohio Power Company,

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. TCwtz, 3613ast Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on beha.lf of Ohio Energy GToup.

MeNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. 3vicAlister and
Joseph M. Clark; 21 East State Street, Columbus, Ohio 4321.5, on behalf of Industrial

Tnergy Users-CJhio.
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Chester, Willcox & Saxbe, LLP, by Jolm W. Bmt'ne. Mark S. Yuri^ and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The

Kroger Company.

T'S3 INIUN:

I. Histoa of the FroceedinZ

0-n February 17, 2409; arrnet Prirnary Alumincun Corp°i'ation (f?rmet) fiied an
application pursuant to Section 4905.31, Revised C_'ode, to establish a unique arrangement
with the phio powex Company and Cohtxnbus Southern Power Company (AEp-Ohio) for
electric service to its aituninum-producing facility located in I-Iannibai, Obio. ln its
appJication, Ormet requests that the Ccunu.nission establish a uruque arrangement for
electric service with AEP-01-io that links the prim of electricity for its facility for calendar
years 2010 tiArough 2018 with the price of alutninurn as reported on the Isondon Metal
Exchange (LME). Orznet filed an amended application on April 10, 2009, to refiert the
possible curta.iiment of the equivalent of at least two of its six potlines•

On March 9, 2009, Industrial Energy Users-Ohio (IEt7-Cyhio) filed
comments

regarding Ormet's application. Purther on April 28, 2009, Ohio Energy Group (C7EG) and
Kroger Company (Kroger) each filed comments regarding Onnet's amended application.

Motions to intervene were filed by AE['-Ohio, IEt7-Ohio, OEG, ICroger, and the
C}hxo Consumers . Counsel {C)CC). Those rnotions were granted by the attorney

exarniner.

Based upon the comments, the attorney examiner set this rnattex for hearing. The
hearing in this matter commenced on Apri130, 2009, and conciuded on June 17, 20q9. At
the hearing, Ch'mef presented fonn` witnesses, C)CC presented three witnesses, and Staff
presented one witness. Briefs were filed on July 1, 2009, by Chmet• AEI''QWo' OCC and

OEG, LBiJ-Ohio, Kroger, and Staff.

II, iaiscussion and Conclusions

In support of the unique arrangement, Ormet argues that the benef}ts to the region
of peeping Ormet in operation will niore than oftset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that; at fufl operations, Ormet provides $195 million of benefits

to the regionaI economy (Orntet Ex. 5 at 1).

Ormet also contends that the proposed un4que arrangement furthers the policy of
the State of Ohio as codified in Section 4928•02, Revised Code. Ormet claims that the
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unique arraangernent is designed to meet the specific needs of Ormet with respect to the
price, terrns, conditflons, and quality options of electric service as specified by 5ection
4928.02(B), Revised Code. Further, Ormet claims that the unique arrangernettt will help
Ohio contpete in the global economy pursuant to Section 4928.02(N), Revised Code.
Onnet contends t1tat it competes in a global market and needs affordable energy fn order

to compete_

Ormet further contends that it has provided the information. needed by the
Cornmission to approve the unique arrangement. Ormet notes that it has provided an
affidavit from its chief executive officer verifying the in#oirmation provided in the
application and that it has also provided verifiable data in support of the application.

c?CC and OEG claim that Orrnet's economic analysis of its impact on the region is

flawed because it fails to factor in the negative economic impact on the rest of the state

from raising electric rates to pay for the delta revenues ('T'r. I at 263, 265). OCC and OEG

assert that there will be a clear negative economic impact to requiring all other AEF-Ohio
ratepayers to pay increased rates to pay for the delta revenues under tha proposed unique

arrangement.

IBU-Ohio notes that the Commission may approve a proposed unique arrangernes4t
if it is shown to be just and reasonable and that it furthers the policy of this state.
I-3owever, IEU•Ohio argues that Chmetrs application should not be approved. IEC1'-ahia
ctaims that there are no clear or refiable indications of how the proposed unique
arrangement will produce sufficient treneficial outcomes to make the trarisfer of revenue
responsibility just and reasonable. IgU C11hio alleges tl,at there aze many unanswered
questions regarding the prapo^ed unique arrangement, including questions related to the
future pri^e of aluminum the treatment of delta revenue, pending Istigation between

E)rntek and its alurnina supplier, Ormet s abIIity to negoiiate a new tolling contract, the
sa2e of significanfi assets currenfily owaed by C]rn^et, and the rninimunt cash recluirenent

assaciated with labor costs for 2010 and beyond.

The Commission finds that t3rmet's application for a unique arrangement should be
approved subject to a number of modifications set forth belaw. The evidence in the record
of this proceeding demonstrates that Ormet provides significant ecanc¢nie benefits to the
region. Specifically, the evidence demonstsates that Ormet provides $195 million in total
employee compen:ation and benefits to the regional economy (Ormet Ex. 5 at 1). The

evidence also indicates that Ormet is a key ernployer for the region (Chmet I~x. 5 at 34)

and that Ormet's operations are responsible, indirectly, for the creation of an additional

2,400 jobs in the region (Tr. I at 262 263). Further, the record shows that Urmet's

operations generate over $6.7 xniltion in tax revenue each year (Tr. 1 at 271). F3nalty,

although OCC and OEG, as ovell as Staff, a.im that the increased rates paid by ratepayers
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wiT1 have a negative econonuc effect on the state s e.conomy, no party presented evidence
in the record which quantified this negative effect (TR.1 at 264-265).

The Commassion notes that, although the proposed unYque arrangement covers the
period between january l, 2009 and December 31, 2018, the specific terms and conditions
of the unique arrangement are distinctly different for catendar 'year 2009 than for the
xemaining years of the unique arrangement, Therefore, the Commission wi]I address the

terms related to calendar year 2009 separately.

A. Terms of the Uniaue Arranament for Calendaz Year 209

Under the terni.s of the amended application; for the balance of calendar year 2009,
Ormet will pay AEP-Ohio the lesser of the apgiicable AE'T'-Ohio tax'iff rate or $38.00 per
MWh. If Ormet reduced its production by the equivalent of at least two potlines, OrrnetFs
xate would be reduced to the lesser of the applicable AEP-Ohio tariff rate or $34.00 per
MWh. Onnet requests that the rate for 2009 going forward be set -at a level that taking
into account the rate that Ormet has been paying to date, would result in an average rate
of $38.00 per M:Wh for the porkion of the year that Ormet was above the four potline
operating level and an average rate of $34.00 per MWh for the portion of the year that

Ormet was operating at four potlines ar Iess.

OCC and OEG argue that, while Clrmet's proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of discounted
rates shoutd be rejected. OCC and OEG note that the proposed unique axrangement
requests the Commission make the unique arrangement retroactive to January 1, 2009.
OCC and lJEG allege that this would result in Orrnet receiving discounted rates for
electricity that were different from the rates which were approved and in effect at the time
the service was delivered. OCC and OEG argue that this would conatitnte m.txoactive

ratemaking which is prohibited. Luars County v. Public LTti1. Comm. (1997), 80 Ohio St.3d

344, 348-349. Eurther, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio's economic development rider. OCC and OEG note that this rider is unavoidable

and that Ormet should pay this rider just like all other customers.

Finally, OCC and OEG claim that the proposed unique arrangement for 20(?9 is
unreasonable and urdawful because it provides compensation to AEP•Ohio for its POL[t
responsi.bilities when Ormet cannot shop under the contract. OCC and C3EG claim that,
because AEP-Ohio will not incur any risk that Clrmet would leave and come back to
syste2n and seek service when the market makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayers should not pay any discount'which

compensates ATl'-Oh4o for a non-existent POLR risk for this consumer.
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A.Ep..Ohio argues that the Commission should not reopen its prior approval of the
temporary amendment to the 2007-2008 contracY between 0=et and AEp-flhro• Tllis
temporary amendment was approved by the Commission effective January 1, 2009. AEP
coitteruis that, if the Commission approves the proposed unique arrangement, the unique
arrangement should be effective on a prospective basis only because an earlier effective

date would violate the terms of the ternporary amendment.

Staff notes that C3rmet's rate for 2009, the first year of the agreement, would be fixed
at either $38 per MWh or $34 per MWh, depending on the nunnber of potlines in operation
(OCC Ex. 3 at 6-7). Although Staff had previously reconvnended that the Commission
bifarcate this proceeding and address calendar year 2009 separately, Staff recommends
Commission approval of the terms for the first year of the unique arrangement.

The Commission finds that the terms of the unique arrangernent for 2009 should be
approved subject to the following modifications. With respect to price, the Comrnission
orders AEP.t3h'ro to bill Ormet, for the balance of 2009, at a rate which, for alt of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in ful[ operation

(i,e., aix potlines), $35.00 per MWh for the periocls'when flrmet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed production to 4
potlines. This rate will ensure that Ormet will receive the benefits of the rates pxoposed

for calendar year 2009 in its amended application without bifurcating the proceeding as
orig"snally proposed by Staff. Further, this rate is contingent upon flrmet maizrtaining
employment levels at 900 employees for calendar year 2009 pursuant to Ormet's
representations in the record of this proceeding (Urinet Ex.11A at 5-6;'I'r. III at 425).

However, with respect to the delta revenue for 2009, the Comrnission believes

further proceedings are necessary regar'`Eng the recovery of delta revenues by AEP-t7hio
for calendar year 2009. Therefore, the Cammission authorizes A8p-C7hio to defer the delta

revenues created by the unique arrangement for the remainder of calendar year 2009, and

the Commission directs AF!PAhio to file an application to recover the appropriate
amounts of the deferrals authortzed by the Cornmission in Case No. 08-1338-EL-AAM and

the delta revenues for calendar year 2009.

The approved unique arrangement shall be effective for services rendered
following the fi]ing in this docket of an executed power agreement wli3ch confoxsns to fhe
ntodifications ordered by the Comrnission in this Opinion and Order. Although the
power agreement shall be effective for services rendered after the filing of an ececuted.

power agreernent, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the

modifications of the proposed unique arrang,ient
power agreement conforms to the
ordered by the Commission in this Opinion and Urder.
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B. Terms of the LTniaue Arran^ement fDr ^endar Years 2010 ke_=

For caiendar years 2010 through 2018, the rate t3tmet wil.l pay under the proposed
unique arrangement will be determined based upon schedules filed each year with the
Commission. Each schedule would include an "indexed rate" and a "target price." The
indexed rate would be the rate that Qm1et could pay to produce the minirnum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the LME
price of aluminum. The target price will be the projected average price of aluinjnum for
the calendar year as reporteti on the 1:M8 at which Ormet would be able maintain its
©hio tariff rate and stiil maintaut the ntirtirttum cash flow necessary to

operations and pay its requ9red legacy coste. CTnder the pr^w o of ahqeafe schedule at
the Cozrunission may require an independent third-party Y

Ormet's expense.

When the LME price of aluminum is less than or equal to the target price, iJrntet
will pay the indexed rate. When the LME price of aiuniiY1um is greater than the target
price, but not more than $300 per tonne above the target price, ©r^,net w1ll pay 102 percent
of the AEP-Ohia tariff rate. When the LME price is greater than $300 per tonne than the

target price, Ormet will pay 105 percent of the AEP ^h? dTiees for the year with the
year, there wiA. be a true-up to reconcile the praj LNM p

actual LME prites.

With respect to the terim of the unique arrangement for calendax years 2010
through 2018, intervenors in this proceeding and Staff have raised a nutnber of specific
arguments reIated to: (1) the proposed discount and delta revenue recovery; (2) potential
delta revenue credits; (3) POLR charges; (4) deposit and advance paymentnt ^requirements,

^ the
and (5) the need for future review of the proposed unique arrange ^
Comsnission will approve the propoaed unique arrartgesxient, the Conunission will order a
number of modifications to the unique arrangement in order to address the issues raised

by intervenors and Staff.

1) Pra^osed Discount and i7elta Revenue Recovery

TELT-Ohio argues that the unique arrangement, if approved, would impose an
excessive burden on other customers of AEP-Ohio. IE[7-Ohio clauos that' ^eAEPe
pricing forrn.ula contained in the proposed unique arangement and assuming
Cthio tariff rate of $44.24 per MWh, Ormet would need to sell alun-dnurr

► at $2,S43 per

tonne to avoid creating delta revenues; however, EOrmet sold aluminurn in 2010 at $1,602
per tonne, which was the LME forward price as of April 29, 2009; delta revenues would

amount to$283 inillion (OEG Ex.1; OEG a<• 6).
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Likevrise, OCC and OEG claim that the proposed unique ars^'zngertteAt is
uizreasonable because it fails to iimit the delta revenues that ratepayers could be asked to
pay. OCC and OEG note that any LME price less than $2,200 per tonne tvri

153,
ll rTsulH a

Onnet being paid, in the form of a credit on its bill, to use electricity ('€' . I

297). As of May 1, 2009, the LME futures price for July 2010 was $1,602 per tonne ('f'r. I at
150-155). OCC and OEG claim that, if the futures price for July 201U accurately redects the
actual LME price for July 2010, Orrnet wlll be paid $77.1 m:Ulion to use power in 2010 (Tr. I
at 153). C)CC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failQd to provide any credible legal 'lustification for

requiring ratepayers to pay cash to a company beyond discounting rates to zero dollais.
Therefore, QCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Oxmet will pay.

OCC and C]EG note that, although the total impact of wages on the states of Ohio,
West Virginia and Pennsylvanfa, if Ormet were to close, would be $195 million per year
(Ormet lix. 3 at 4), half of the employeas and retirees identified in the amended application
reside in Perinsylvania and West Virginia (Ormet Ex. 5 at 5), and a substatttial amount of
the tax revenues received from Ormet goes to West Virginia (Ormet Ex. 5 at 11-12). Thas,
QCC and CSF,G conclude that Chmet's economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohia ecoatomic impact of a potential
closing by Oxmet. OCC and OEG note that Staff recommended in the hearing that the
amount of the rate discount be limited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). IIowever, OCC and f1EG
maintain that the limit should not exceed $32 miilion, the amount of wages of the Ohio

workers at the Ormet plant.

Kroger argues that, when considering a propased unique arrangement, the
Commission must balance a11 costs of the proposed arrangement with the benefits of
assuming those costs. Further, Kroger contends that, In order to avoid ezposinY, -
ratepayers to unreasonable and unlimited risk, any uruque arrangement approved by the
Conixrussion in this proceeding should include reasonable protections for AEP-Ohio
ratepayers. Kroger believes that the teasonable protections should include a definitive
limit on the cnst that ratepayers are required to pay, by either limeting the discount Ormet
receives to a certain percentage below AEP-Ohia's tariff rates or placing a dollar limit on
the amount of delta revenues AEP-Ohio may recover annuaIly from the uni.que

azrangemento

AEP-Ohio believes that the annount of any discount to be provided to Ormet is a
matter for the Commission's judgxnent. However, AEP-Oh3o claims that, under Section
4905.31(E), Revised Code, AEP-Ohio must be provided fuIl recovery of a1t delta revenues
under the unique arrangement because the statute specifies that all costs of an economzc
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development program or job retention progr'am are recoverable by an electric utility,

including all "revenue forgone."

Ornxet claiuns that the potential Tiarnt predicted by the intervenors in this

proceeding is speculative and based upon an unlikely worst case sccsario. Ormet

contends th.at the delta revenue calculations by OCC and OEG are based upon the
erroneAuus assumption that current f ME forward prices are reliable predictrsrs of future
LIvM prices and that futare T..ME prices are likely to stay below $1,941 per tonne (QCC Ex.
3 at 11-12). However, Orniet contends that a more reliable projection predicts that
alunvnum prices will be near $2,000 per tonne by the end of 2009 (Ormet Ex. 9 at 1; Tr. I at
173-171), prmet also clairns that there are several additional factors that will lower its

deleveragingcosts, and the need for rate discounts, over #iane; these factors
^d cash Ex 7 atthrough the proceeds raised by asset sales and internaâ.y-ge (Ormet

2), and reductions iztOtmet`s pension contributions begiru7ing in 2013 (Tr. IIl at 45^.,^6).

Staff argues that any unique arrangement approved by the Comm'sssion should

contain a floor and a ceiling. The Staff betieves that a price fioor, below which a
customer's payrnents cannot go, reflects the need to maintain the customer's incentive to
operate efficiently and effectively. Staff maintains that a maximum reduction of 25 percent
from the tariff rate is the appropriate balance, keeping the customer focused on effidency
but pxoviding temporary assistance as weli (Staff Ex. 2). This floor would result in a

rnaximum rate discount of $54 million.

In addition, Staff argues that there should be a ceiling on the amount of delta
revertue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are lirnited and that the ability of otlter' ratepayers to pay
for delta revenues is likewise limited. Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs In Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be set initially at $54 million, wltich is the amount of
Ormet's payroll. In addition, Staff recommends that the amount of any discount be
reduced by 11 percent of the 9nitial discount each year during the te'rm of the unique

arrangement.

Ormet argues that the $54 mil6on cap proposed by Staff is insuffieient. AIthough
Orinet believes that the aluminum market wall rebound, Ormet claims that this market is
hSglyy volatile and that any cap must address this volatility {C7rrnet Ex. 6 at 6-7). Ormet
maintains that the $54 m.illion cap proposed by Staff is inadequate given the volatility of
the aluminum market. Chmet claims that, if the discount in any given year is not sufficient
to keep Ormet in business, then the entire contract will fail and Ormet wIll likely need to

curtafl production at its Hannzbal faciti.ty.
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Moreover, C)rrnet contends that StafYs proposed cap is unreasonable and

speculativc. Ormet believes that StafYs proposed cap fails tto cefits to this^et^+et
needs

to operate or ka balance the costs of discocutts against Chn
for its position that a rnaximum nxiuctiun of

also cia ims that Staff has provided no support
25 percent fram the tariff rate is appropriate. Purther, Ormet c°ntends that ^^ not
dernonstrated that its proposed $54 million cap would enable Qrmet to refnain in business

for the years 2010 through 2019.

The Conunission agrees with StafPs position that, generally, unique arrangements
must contain a floor, a minimum amount that the party seeking a unique arrangearent
should be required to pay, and a cefling, a maximtun amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the

application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Oxmet proposes a number of different methocls for
establishing a floor, with a range of $93 million to $114 miUion as the maximum discount
from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $90 mzltion (Tr. I
at 235; Staff Ex. 2A, Tr. N. at 478-479, 491-492). On the other hand, Staff has proposed a
floor in which Ormet would receive a maximurn discount from tariff rates of $54 miljion.
OCC and OEG propose a floor of $32 rnillion, based upon the total wages paid to Urmet's

employees who reside in this state.

Based upon the record in this case, the Commission finds that Ormet"s rate should
be deterrnined as proposed in the unique arrangement, but with a floor, or maximum
discount from tariff rates. Although the Commission does not agree with Staff's
recommendation on the amount of the floor, this floor should be impleme.nted in. the
manner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Comntission fs not
persuaded by the arguments presented by OCC and OEG that the Comrnission should
consider only the Ohio partions of the regional economy. lt.tl of the jobs which would be
retained under the proposed unique arrangement are located in this state irrespective of

rvhere the employees reside. Further, neither. tX.
"'C nor OEG presented any economic

analysis regarding how much of the indirect benefits of Ormet's continuing to remain in
operation advantage the residents of this state as opposed to other states.

`fherefore, tne Coixuxvssion will modify the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2010 and 2011. The Contmiss3on
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approximateiy

$90 miliion. However, testimony in the record ^°r indicates pfto ttlu ets I'r. 1 at 70 71^
hearing, Ormet was in the process of cuxFailing p
This curiailment of operations should reduce Ormet's demand for electricity by
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approxirnately one-third; therefore; the Commission has reduced the eatimate of the
variable costs of production of the electridty of $90 million by one-third to $60 malUon.
The Commission fmds that this is an appropriate floor or rnaximurn discount for C)nnet.
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed balow.

'tNith respect to the ceiting, or the maximum amount ratepayers shotrtd be expected
to pay in any given year, the Conunission agrees wtth Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not urdimited. O.nnet
contends that the Staff has not offered proof for its recomrnendation of what rstepayers
can afford to pay. However, Ormet not Staff nor the intervenors, has the burden of proof
in tlus proceeding, and it is Ormet that has failed to present evidence contravening the
Staff's expert testimony, wltich was based upon substantial experience in relevant utility
matters in this state (Staff hx. I at 1, Tr. I[ at 336-338; Tr. IiT at 545). Therefore, the
Commission will adopt 5taff's recommendation of $54 milfion as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this wi[l result in a potential differential of up to $6 miilion per year
between the $60 uiillion maximum discount from tariff rates for Ormet and the $54 milGon
maximum in delta revenues which ratepayera can bea x^ peeE^t^pa^^hid long term
authorized to defer this differential, witlt carrying q
cost of debt, during the term of the urtique ai.'xangement. 11pr•ing this time, all delta
revenue credits attributable to above-tariff payments by Ormet, to be calculated as
discussed below, wiIl be first applied to reduce or. elinvnate th:e deferral and carrying
charges before being appCied to AEP-Uhio's economic development rlder. At the end of
the term of the unique arrangement, AEP-Ohio will be pernvtted to recover any remaining
deferred amounts, i.ncluding carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maximum rate discount, the
Commission agrees with Staff's recommendation that the unique arrangement be modified
to phase down the discount over 13me. Urmet represents that there are several additional
factors that will lower its ccn,ts, and in turn the need for rate discounts, over time; these
factors include deleveraging through the proceeds raised by asse# sales and 'urternatly
generated cash (Clrmet Ex. 7 at 2) and reductions in +Clrinet`s pension contributions
beginning in 2013 (Tr. III at 434-436, 457458). Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Commission finds that, for calendar
year 2012, the floor should be reduced to $54 million; for calendar years 2013 through
2018, the rentaining six yeaxs of the contract, the floor should be reduced each year by $10
iniilion, until it phases out completely for calendar year 2018.

'The Coinniission also acknowledges that the aluminum market is suubject to a great

deal of volatility and that the unique arrangement should address that volat3ltty.
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Therefore, for calendar year 2013 through 2018, Ormet maY elect to use, in the current

year, any unused portion of the floor from a previous year (or yesrs). Omet sha11 apply

this election by providing written notice to ABP-Ohio and by filing such notice in this
docket. :por example, if, due to L1viF prices in 2014, C3rmet only uses a discount of $28.75
million, leaving $6 million of the 2014 discount unused, Urmet niay elect to increase the
floor in calendax year 2015 (or 2016 through 201$) by the $6 million unused discount. In
no event will an adjusted floor be pemutted to exceed $54 million in any year between
2013 and 2018. This should assist Ormet In weathering any short term swings in the LME
market while ensuring tbat the floor, or maximum rate discount, phases out over the

duration of the unique arrangement,

Second, the CoTmnission notes that the primary purpose of the unique arrangement
is to retain jobs rather than to boost wartalwide aluminurn production or to enrich Orruet's
investors, Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in. this case demonstrates Ormet
cannot continue to employ 900 einployees beyond 2009 with curtailed production (fr. TI[
at 425). T'herefore, under the unique arrangement, Ormet wiU be required to maintain an
employment level of full-time employees of 650. Ormet will be required to provide a
rnonthiy report to Staff and AEP-Ohio detailing its employment levels. The flanr will be
reduced each monflz by $10 million for every 50 employees below 650 full-time emp oye
that were employed by Ormet for the previous month. This reduction will be in addition

to any planned phase down of the floor discussed above.

2) potential llelta 1Zevenue Cred14

Kroger argues that the unique arrangement must provide for a greater share in the
benefits for AEl'-Ohio ratepayers in the event that alixm9num prices rise above the target
price, Kroger claims that ratepayers are being asked to bear the risk of declining
alusninum prices and, therefore, should receive a reasonable return in the event that
aiuminunl pricas rcbound. Kroger does not believe that a potential five percent gain is

sufficient to compensate ratepayers for these risks,

OCC and OEG also allege that, under the proposed unique arrangement, AEP-
Ohio's ratepayers bear great risks related to the price of aluminum while receiving little
benefit if the price of aluminum rises. C3oC and C7EG cite to the testimony of ^^ and
11sF^ahim. that the proposed unique arralgement lacks syrnmetry regarding
benefits born by ABP-(3hio s customers (QCC Ex. 3 at 14-15). OCC and f7kiG claim that, if
aluminum prices double from the price when Dr. lbrahim filed lvs testimony, the possible
benefit to AEP-Ohio's ratepayers would only be $3.6 mmitlion to $&.9 mil&on ({7CC Ex. 3 at
15). On the other hand, if the futures price for July 2010 accurately reflects the actual t ME
price for July 2010, Ormet will be paid $77.1 million to use power in 2010. and ratepayers
would be respoii.sible for delta revenues of $281.1 miIlion- COCC and 013G contend that
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this asyrnmetry is extremely disadvantageous to. AEP-Ohio's ratepayers because these
ratepayers will bear huge risks for delta reveztues while the benefits are extrem.ely unlilCelyand commend that a

minimal compared to the risks. Cortsequentiy, C3CC and OFC re

reasonable symmetry would require Orntet to pay a rate that exceeds the tariff rate by
$0.049 per MWh times 50 percent for each $1 per tonne when the actual LME price exceeds
the target price. AEP-Ohio would receive delta revenue credits for the amount that Chmet
pays in excess of tariff rates with a maximum delta revenue credit cap of $16.35 tnillion per

year•
ftt

Ormet rontends that the proposed unique arran ^p O^o,s xr ers.^Orm t
Ormet is not unreasonably benefitted at the expense P Y
notes that the unique arrangement is designed to impose the min9rnum burden on
ratepayers by providing for the minimum cash flow necessary to keep its T Tannibal facility
in operation and pay its required legacy costs; the unique proposed arrangement does not
guarantee that Ormet will eazn a profit or a particalar rate of retorn. Further, Urcnet notes
that it has volun.tarily offered to pay above-tariff rates when the LAtiTs price of aluminum is

greater than the target price. '

The Commission finds that the unique azrangement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Ormet Proposes the
ratepayers bear. Furtlrer, the Commission not.es that the record indica^ fttfutare^ will
be able to substanrially reduce its pension fund obligations be,gimiing (T '

III

at +13"6). However, the Commission finds that this can be addressed by increasing the

amounts that Orrnet witl pay when LMR prices exceed the LhE target p^t not more than
begicnvng in 2012, if the LME price is greater tim the LMF targe p ^
y',30U above the LME target price, Ormet wUl pay 104 percent of the AFP-O»o taOff rate
rather than 102 percent of the AEC'-qhio tariff rate. Assutning ful]. operations at Orxnet's
facility, this will increase the Ocmef s potential contribution to delta revenue credits to
approximately $8.74 million per year from $4.37 znitlion. Further, if the LM13 price is
greater than $300 above the LME target price, Oratet wlll pay 108 percent of the AEP-Ohio
tariff rate rather than 105 percent of t1te,AEP-Ohio tariff rate. This will increase OrtneYs
potential contribution to delta revenue credits to approxisnabely $17.48 miUtor' per year

fxom $10.91 cniRion.

The Commission finds that any amounts paid by Ormet in excess of AEP-t)hio's

tariff rates shotud be considered as delta revenue credits. AFP-Oluo is directed to apply

the delta revenue credits first to any deferred amounts, inrluding carrying el>&Tps' of
delta revenues, Any remai.ning delta revenue credits should be applied to AFP-Ohia's

economic development rider.

000344



09-119-EI rAEC
-13-

3) POLR Charees

{}CC annd OEG claim that the proposed unique arrangement is unreasonable and

cmtawful because it compensates AEP-Ohio for POLR charges when Ormet cannot shop
under the un.ique arrangement. Under terms of the proposed unique arrangement, AEP-
dhio would be the exclusive supplier to Ormees Hannibal facffity (Chmet IIx. 8,

Attachment A at 8-9; Tr. I at 37; 'fir. IV at 484). OCC and O1;G reason that, since there is no

risk that Ormet will shop generation service while the contract is in effect, there is no risk
to AEPAhio that it will be cailed to serve as C7rmet's provider-of-last-resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other ratepayers should not pay

delta revenues for POLR clwges.

Kroger also contends that POI.It charges should be exctuded from the amount of
delta revenues recovered by AEP-G7hio. Kroger reasons that, because C?rmet will be
contractuaTly obligated to receive electricity from A8P-Ohio under the proposed untque
arrangement, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claims tliat, under the proposed unique
arrangement, AEP-f)hio would still receive compensation for being the POLR supplier
witltout iuuur'ring POLR costs. Further, Kroger believes that AEP-C)hio should be requsxed
to share the cost of any discount to Ormet since AEP-C?hio benefits financially frorn

continued Ormet operations.

AEP-C3hio argues that the POLR cbarges authorized in its electric security plan
should not be reduced. AEP-Ohio notes that the policy of the State is to promote
competiti've generation markets and customer choice. Section 4928.02, Revised Code.

AF'sP-0hio believes that any Commission order keeping Qrmet's load out of the
competitive markets for ten years would conflict with that policy. Further, A1iP-Ohio
contends that the Commission has already determined, in its electric security plan
proceeding, that a customer should not be able to give up its statutory right to obtain
service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switch to a compeiitive
supplier and agree to pay market rates for generation upan any return to the electric

utility. In re Columbus Sothern Power Co. and Ohio Pouter Co., Case No. 08-917-8'L'SSQ et

al., Opinion and Order (March 18, 2009) at 40.

The Comrnission finds that, under the terrna of the unique arrangement, AEP-CJhio
will be the exclusive supplier to C?rmet (Tr.1 at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to AHP-Qbio's POLR

service,
if AEP-Ohio were to retain these charges, AEP-Ohio would be compensated for a

service it would not be providing. Moreover, our dec3sion in the A.EP-Ohio elecwc
security plan is inapplicable to this ease because that holding addressed customers
receiving service under AHP-Qhio's standard service offer rather than a customer
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receiving service under a unique arrangement specifically approved by the Conurnlssion.

Therefore, the Commissian finds that the unique an'angement should be moditied such

that any POLR
charges paid by Ormet are used to reduce the AEP-C?hio's ratepayers'

obligations under the unique arrangemerEt. Durirg the term of tiie ui'dque arrangement,

AEP-C^hio shall credit any Pt7LR charges paid by Ormet to its economic development

rider in order to
reduce tlie impact of the unique arrangement on oth,er ratepayera' bi31s.

4} F]evosit and Advance Pa3nnent Provisions

IEU-Ohio observes that the proposed unique arrangement would shift all risk of a

potential default by thmet to AEP-Ohia's customers by relieving Ormet of its current

obligation to provide
a security deposit as long as AEF-Qhio is pernnitted to treat any

defaulted amounts as delta revenue to be recovered from its customers (Ormet Ex..8,

Attachment A at 14). IBU-Obio
argues that there is no real offset to the costs as a result of

shifting the default risks to the other ratepayers and that t'his is part of the excessive

burden placed upon AEP-ohio's ratepayers under the proposed unique arrangement.

orntet claims that aIl it is seeking with respect to deposit and advance pityment
tern-ES is a return to standard tariff terms {Tr. I at 124, 227}. Ormet believes that these terms

will benefit AEP-(?hio's other ratepayers. Ormet notes that the calculation of the rate that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by

AEP-Ohio will be returned to Grmet, thereby increasing its cash flow. If this deposit is not
returned, it will result in increasing the magnitude of the discount required and in
increasing the delta revenues to be collecEed frorn ratepayers. Thus, Qxnwt claims that, if

the deposit
is returned, the certainty of lower delta revenues would offset any potential

risk of default.

AEi'-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payment should not be modified. AEI' avers that any

modification would jeopardize the ability of A.EP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record clearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (C7rmet $x.11A at 3, 4). Further,

the record also demonstrates that Ormet has curtailed its operations, which will result in
less ratepayer exposure to the risk of default by t3rmet.

5) r'uture Review of the Pro[tosed Llnictue Arz'ang^e nA

In a ddition, IEU-C)hio claicns that the proposed unique arrangement would probibit
the Conunission and other stakeholders from seeking to modify the unique arrangement,
except in very limited circumstences, while aSlowving, C?rntet to request modifications that
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would further benefit Ormet, Likewise, OCC and OEG claim that the propased unique
arrengement would unlawfully linv.t the Coinmission's jurisdiction to review and modify

the agreement. Kroger also states that the Commission ^ent. FurtherKroger
periodicaliy review and, if necessary, modify the unique Tangem
claims that ten years is an unreasonable amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time limit on the
unique arrangement. Staff agrees that there should be soine limit upon the length of the
unique agreement. Thus, Staff believes that there should be periodic reviews of whether

the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future review will be adequate to safegaaY'd ratepayers from undue risks
if supplemented by an additional, independent provision• The Commission notes that
Ormet has repeatedly, throughout tlus proceeding, represented to the Commfssion its
belief that, in the long-term, LME prices will recover u ci bentl an^e^ to predict
operate. Ormet has disparaged the use of futurea prices by OOC
future LME prices and has argued instead that the Commission should rely instead upon
an analyst report which predicts a future rise in LMB prices (C7rmet Ex. 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, termination provision in the event that long-texm L.MMf3 prices do
not recover as Urinet predicts. The Commission, above, has detertydned that, for calendar
years 2010 and 2011, ABI' should be permitted to defer for future recovery the differenti.al
between the floor, or maximum discount, of $60 miilion and the ceiling of $54 miliicsn. The
Commission will modify the proposed unique arrangement to allow the Commission to
terndnate, by order, the unique arrangement if Ormet does not begin to reduce the
amount of the accumulated deferxals, and carrying charges, through the payment of
above-tariff rates, pursuant to the tenns of the unique arrangement, by Apri11, 2012. The
Commission specifically notes that the crediting of POLR charges by AEP in the form of
delta revenue credits shall not constitute the paynient of above-tariff rates by Orrnet.for
purposes of this termination provision. i3nless otherwise ordered by the Connrnissior4
such termination shall be effective immediately upon issuance of a Commission order

terminating the unique arrangement.

VINDINGS OP A.CT ANi) 522NCLUSION'S OF LA'tN:

(1) On February 17, 2009, Ormet filed ^ap^s^^^^^ p^^ue
aSection 4905.31, Revised Code,

arrangement with ARP-Ohio far electric service to its

aluroi.num producing facility lcx•ated in Hannibal, Ohio.
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(2) Ormet filed an amended application on Apri110, 2009.

(g) Comtnents regarding Ormet's aPPlicatlon arul amended
application were filed by IELI-Ohio, OEG, and Kroget.

(4) Based upon the comments, the attorney exaxniner set this matter
for heariutig before the Coaemissiort.

(5) The hearing in this matter commenced on April 30, 2004, and
concluded on June 17, 2019.

(6) The amended application is reasonable and should be approved

as modified by the Commission.

ORDEIZ:

It is, therefore,

ORDERED, That the amended application for a unique arrangement filedby Ormet

be approveci as mocd.ified by the Coi'nmission. It is, farther,

ORDERED; That Chmet and AEP-dhio file an executed power agreement in this

docket that conforms to the modifications ordered by the Commission. It is, further,

ORDERED, That the approved unique arrangement shall be effecfive for services
rendered foliowing the filing }n this docket of an executed power ageemen.t. It is, ftutherr

ORDEREI3, `fhat AEP-Ohia be authorized to defer delta revenues for the rernainder

of calendar year 2009 and for calendar years 2010 and 2011, to the extent set forth in this

Opinion and Order. It is, further,
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ORDERED, That a copy
of this Opinion and Order be served upan aIl pariies of

recard.

Paul A. Centolella
Y(onda Harhnan F

GAi':ct

Entered in the journal
JUL € 4 2609

Reiied J. Jenkins
Secretary

Cheryl L. Roberto
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BEFORPs

TI3Fs PUBLIC LTT'ILITiFS Ct?MMISSION OF ()HIO

In the Matter of the Application of Ormet

Printaryy Alumin.um Corparation for
Approval of a Unique Arrangennent with
Ohio power Company and Columbus
Southern Power Company.

Case No. 09-119-BIrAFC

)

EN7.'.iA ON REI (EARING

The Cominission finds:

(1) Or, February 17, 2009, C3nnet Pn.mary Aluxz'r.um Corporatian
(pnnet) filed an application to establish a unique arrangement
with the Ohio Power Company alid C=o1'm►ius, S'udian Powez

Company (ALP-Ohio) for electric service to its ahuninum-
producing facility Iocated in I4amiibal, Ohio. Ormet is
requesting that the Comntission establish a unique arrangement
for electric service with AEP-Ohio that links the price of
electricity for its facility with the price of aluminuna as reported

on the London Metal Bxchange. Orn►et filed an amended

application on Apr711Q, 2009, to reflect the possible curtailment
of the equivalent of at least two of its six pottitles.

(2) On July 1.5,2009, the Commission issued its Opinion and Order,
approving the amended application as modified by the

Corm7nission.

(3) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
tp any mattexs determined by the CommLssion within 30 days of
the entry of the order upon the Comnussion's journal.

(4) On August 14, 2009, Industrlal Energy Users-Ohio (Ii ♦U-Ohio)

filed an application for rehearing, aReging that the Opinion and
Order was unreasonable and unlawful on the fol[owing

grounds:

(a) The Cocmnission should grant rehearing to clarify
the rate that will apply to Ormet during 2009.

(b) The Comnussiori s failure to fncIude a provision to
terrninate the reasonable arrangement automat3cally
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(5)

if Ormet fails to maintain operations is

unreasonable.

(c) The Comxnission s failure to require Ormet to
maintain deposit and advance payment provisians
is unreasonable.

Moreover, the Ohio Conaumers Counsel and the t3hio Energy
Group (OCC and QEG) filed an application for rehearing on
August T4, 2oo9, aIIeging that the 4pinion and Order was
unreasonable and unlawful on the following grounds

(a) The Commission erred in failSng to specify and
ensure how AEP-C7hio vr111 apply the credit for the
fuil amount of provider of last resort (PC)LR)
chaxges that wili reduce what custoiners will have
to pay for Onnet's unique arrangement.

(b) "Phe Comrnission erred by failing to speafy that
AEP-ohio and fJrmet shall not be permitted to
reduce the delta revenue credit, for example by
negotiating a discount for the POLR charge, that is
intended by the Coinmission to reduce what
customers will have to pay for OrmeKs unique
arrangement•,

(6) Further, on August 14, 2009, AEP-C11uo filed an application far
rehearing, alleging that the Opinion and Order was
unreasonable and unlawtul on the following grounds:

(a)

(b)

The Commission's conciusion that, during the ten-
year term of this unique azrangement, there is no
r3sk prmet will be permitted to shop for competitive
generation and then return to AEP-Qhio is
unreasonable and conflicts with the Cotnmissian's
orders In AEP-0hio's electric security plan cases, 7rt

re Coicsmbus Seut#xrn Pourer Co, irnd Ohio Power Co.,

Case No. 09-917-EL-tSC7, et al.

Even assuming there is no risk Ormet will be
permitted to shop for competitive generation and
then retmn to AEF'd3hio, requiring that POLR
charges paid by (hmet Xnust be credited by ftFP-
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Ohio to its economic development rider is unlawful.

Section 4905.31(E), Revised Code, does not permit
the Commission to offset the amount of tevenue

forgone by alteged or real expense reductions.

Further, the Commis'sion's authority under
Chapters 4901., 4903., 4905-, 4907., 4909., 4921.,
4923., 4927., 4928., and 4929., Revised Code, is not
available to the Comm3ssion to prohibit AEP-Uhio
from recovering all revenues forgone as a result of

the unique arrangement,

c) The Qpinion and Order commits a customer to
refrain from acquiring its generation service frozn a
competitive retafl electric service provider in
violatfon of the clearly stated public pqlicy of this
State. Contract provisioils that are conlrary to the
public interest are unenforceable.

(d) The Coromis,sion ordered AEP-Ohio and Ormet to
execute and file a power agreement conforming to
the Comnussion's C3pinion and Order even though
AEP-Ohio did not agree with a11 the terms of the
n2odified reasonable arrangement. 'I'here is no
"reasonable arrangement with" AEI'dJhio under

Section4g()g,31, Revised Code.

(e) Etiminating the existing requirement for AEP-Ohio
to retain a deposit from Ormet and no Ioztger
requiring Ormet to make payments in advance to
Agp-Ohio is unreasonable in light of the increased.
possibility o£ Ormet teranina'ting production, either
in.definitely or permanentfy, slong with the related
inability to make timely payments for electric
services or Chmers decision not to make such

payments.

On August 24, 2009, IMOhie, and Omet each filed
mernoranda contra AEP'-nhio's application for rehearing. OCC
and OEG also filed a joint rnemoran.durn contra AEP-t7hio's
application for rehearing on August 24, 2009. Further, on
August 24, 2009, ABP-Ohio filed a rnemoraitdum contra the

application for rehearing filed by CXC and OBG.
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(8)
In its first assignment of error, IEU-Ohio requests tkmt the
Cornnussion clarify the rate for electric service which {hmet

will pay in 2009, tF's13-Ohio notes that, after the Cot.nmisaion

issued its Opircion and Order in this proceeding, Ormet issued a
notice of layoff and closure pursuant to the Federal Worker
Adjustni.ent and Retraining Notification Act (WARN): IELI-
Ohio also cites to a recent press release issued by C)r,net
regarcling a decision in its arbitration proceeding with its
alumma supplier. ISU-0hio claims that, because the 2009 rates

approved by the Corrunission in the dpinion and Order were
expressly contingent upon Chmet nWntaittiztg at least 900
employees at its I•Tannibal facility, these deveiopments require
the Comnlissivn to clarify the rates that Ormet should pay in

2009.

In its memorandum contra, Ormet claims that it issued its initial
WARN notices in order to preserve all of its ava9lable.options in
light of the arbitration decision and the Comcnission's {}pin'on
and Order in this proceeding. Further, Ch'met represents that it
has issued a supplemental WARN notice stating its intention to
shutdown two of its six potlines and reduce its workforce by
100 employees and that it has issued a subsequent press release
regarding its intention to operate four of its six potlines through
the balance of 2(109. With respect to its 2009 rate under the
unique arrangement; c7rmet argues that, if it is not able to
maintain an employment level of 900 ezr<pioyees, it will not be
entitled to the 2009 rate set forth in the Opinion and C}rder; and
AEP-Ohio will charge Ormet the default rate set forth in the
power agreement, which is an average of $38.00 per MWh for
2009 untii such tirne as Orntet resumes employment of 900

employees.

As a preliminary matEes, the Comr6ssxon notes that cione of the .
WARN notices and press releases cited by both IEU-t7hio and
Ormet have been admitted into the evidentiary record in this
proceeding. Further, no witnesses have testified regarding the
nature or the implications of the WARN notices. Therefore, the
WARN notices and press releases will not be considered by the
Cornmission in this Entry on Rehearing. The Opinion and
Order provided that, if Ormet maintained an empioyment 2evel
of 900 employees for calendar year 2009, AEP-Ohio would bilt
Ormet, for the balance of 2009, at a rate which averages $38.00
per MWh for the periods when Ormet was in [vll production
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(9)

(i.e., six potlines), $35.00 per MWh for the periods when fC^ee
curtailed production to 4.6 potiine3, and ^ 4^d^es.
periods when ormet curt.aiaed Pr
Further, the Commission ordered ormet to provide AHP-Ohio
and Staff with monthly reports deta3Iing its employment leveLs.
The Commission agrees with ormet that, to the extent that
Ormet fails to maiutain the required employment ihich is the,
AEP-!Ohio should charge Qrmet $S8,0f3 per A+IWh+ ^v
default rate in the power agreement, iuzespective of ormet's
production levels. Moreover, the Cotwnission will clarify that
the termination provision contain.ed in Section 2.03 of the
proposed power agreement shall not apply for 20d9 biUang
periods (Ormet Ex. 8, Attacliutent A at 9). Although tlie
Commission does not believe that any furkher ctariFtcation is
necessary, we will direct Staff to review fJrmers monthly billing
records for 2009 and the submitted naonthly employment
reports to ensure t'hat ormet was billed in accordance ivith the
unique arrangesnent. Kehearing on this assignment of erroT
should be denied.

In its second assignment of error, IEU-Ohio etairns that the
Con7mission`s failure to include a provision to terminate the
reasonable arrangement automatically if ormet fails to mairetain
operations is um?easonable. IEEJ-Ohio notes that, because the
unique arrangement is for a terryear period, once AI3P-Ohio
and ormet file an executed power agreement, It Is possible that
Ormet may cease operations and, at some point in the future,
resume operations and attempt to claim it is entitled to receive
electric service pursuant to the contract for the balance of the
term. Therefore, IEU-C?hio contends that the termination
provisions of the unique arrangement, as modified by the
Commission in the [3pinion and Order, do not sufficiently

protect ratepayers frum undue risks.

Rehearing on this assignment of error should be denied. The
Commission finds that the provisians of the unique
arrar-^gement, as modified by the Commission, adequately

protect ratepayers in the event that Ormet ceases operations.

The power agreement introduced into the record of this
proceeding provides that the power agreement shall terminate
24 months after any shutdavm, unless Drmet begins ramping
up production (Urrnet Fx. 8, Attachment A at 14). Purtlter, in
the Opinion and Order, the Coixunission modified the ursique
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ent such that Ormet is recluiYed toarrangem
employment level of 650 full-tiune employees. In the event that
Ormet does not maintain this employrnent level, the maximeun
rate discount, or floor, would be reduced by $10 million foi
every 50 en3ployees below 650 full-time amployees that were
employed for the previous month. This modifiication ensures
that the u7axinlurn rate discount funded by ratepayers is
directly linked to continued employment at the Hannibal
facility- Therefore, we find that the pravisiozrs of the power
agreement, as modified, provide sufficient protection to
ratepayers from any risk of curtai►ment of production or

shutdown of the Hannibal facility by Chmet:

{1Q} 1n its third assignment of error, IEU-Oho contends that the
Commission's failure ta require Ormet to rnaintain deposit and
advince payment provisions Is unreasostable. Likewise, in its
fifth assignment of error, .IiEP-ahio claims that the
Comnnission's failure to maintain the existing requirements for

a deposit and advance payments from Ormet is ur ►reasonable.

IEIJ-Ohio argues that ratepayer exposure to the risk of default
by Ormet has increased due to the 9ssuance of the WARN
notice, discussed above, by fhmet. &imilarly, AEP-Ohio argues
that it may be unreasonable to release Ormet from the
requirement that it provide a deposit and advance payments
due to C)rtneVs recent issuance of the WARN notice.

C3rmet claims that the absemce of deposit and advance payment
provisions actuaIly benefits ratepayers. Rrntet notes that the
annual calculation of the rate that Ormet can affard to pay,9s
currently based upon the assumption that the cash deposit
currently held by .AEP-Ohto wilt be retmrned to Clrmet, thereby
increasing its cash flow (Tr. I at 19-21, 22-23). However, Chrmet
contends that, if it is required to keep a deposit with AEP-Ohio
and to continue paying in advance for power, then its cash flow
will be reduced and the magrutude of the discount required by
Qrrnet to continue in operation would increase.

'Phe Commission finds that IEU-Oliio aaid AEP-Ohio have not
raised any new arguments, based upon evidence in the record
in this proceeding, in support of their assignments of error.
IEU-Uhio's argument relies solely on the issuance by Ormet of
the WARN notice, an event which the Cornnvaqion has already
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determined was not part of the evidentia.ry record in this
proceeding and will not be considered on rehearing. The
evidence in the record in this case demonstrates that payment
provisions contained in the power agreement, as proposed by
Chmet, xeflect the same tetnis available to customers rsceiving
service under AEP-Ohio`s standard sexvice offer (Tr. I at 124,
227). Ivloreover, the record demonstrates that such terms are
necessary for Onnet to continue operations under the unique
arrangernent (Qrmet Ex. 6 at 7, ormet Ex• 11A, at 3, 4).
Rehearing on tlds assignment of error is denied.

(11) In support of its first assignment of error, AEP-Ohio er8ues that
there is a risk that, during the ten•yeax term of the unique
arrangeinent, Ormet will be permitted to shop for competitive

thatgeneration and then return to AEP-Ohio. AEP-Ohao arguess
the Commission's authority over the urnique arrangement is
continuous and that, as circumstances change, the Commission
can order a modification of the un'sciue arrangement. AFP-Ohio
specifically notes that the Commission modified the proposed
unique arrangement to provide provisions ralated to
employrnent levels and the requirement that any accumulated
deferrals be reduced through payment of above-tariff rates no
later than April 2012. Further, AEP-Ohio notes that Ormet has
not just shopped for competitive generation in the past but has
also sought and been granted permission to swltch to another

electric supplier's certified #erritory. See Ornret PrimanJ'

Atuininuin Cotporafion et al., v. South Central Pmuer Co. and

Coiuntbus Southern Power Co., Case No. a"3-1057-SL-C^.
Therefore, based upon the Commdssion`s continuing jurisdiction
over the special arrangement and upon its experience with this
customer, AFP-+Ohio argues that the Commission should
reverse its conclusion that there is no risk of Osmet uhopping

and then returnang to I'OLR service.

[n their joint mernorandum contra AFP-Ohio s application for
rehearing, OCC and OFG argue that the Cornrnission's

conclusion that there is no risk of Ormet shopping; and
returning to AEP-Ohio during the ten yea.r term of the unique
az•rangement was reasonable and consistent witlt the
Coinmission's order in AEP-Ohio's ESF case. OCC and OEG
claim that the record established that Ormat made the decision
that it would not shop and that the Oplnion and Order simply
ratifies Ormet's decision to make A1Q'-Ohio its exclusive electric

-7-
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supplier for the next ten yeara. Further, OCC and OEG dispute
AEP-Ohia s assertion that the Cornmfssion's ability
the arrangement at any time provides an opportunity for Ormet
to shop for a different supplier.

The Commission finds that rehearing on Yhis assignment of
error should be granted in order to clarify that the relevant
period when Ormet cannot shop is th.e duration of AEP-Ohio's
cui-rent approved electric security plan (&SF'). It is not necessary
to reach the question of whether Ormet can shop beyond the
duration of the current Fx+P because no deterrninatior► has been

made whetlier future standard services offers wiIl include a
comparable PC3T1R charge. Under the terms of the unique
arrangemeat as approved by the Comzninsion, AEP-Oblo wiA be
the exclusive supplier to C7rmet for ten years, conemencing
January 2, 2009 (Tr. I at 37-38; Tr. IV at 484). Accordingly, in the
Qpinion aind Ocder the Conunis3ion determined that AEP-Ohio

would not be subject to POL.R risk (i.e., the risk that Ormet may

shop and subsequently seek to return to AEP-Ohio's standard
service offer) and, therefore, that ASP-Ohio should not be
compensated for bearing this risk. Although AEP-C)hio argues
that there is a risk of Ormet shopping and then returning to
AEPd7hio's _ standard service offer because the unique
arrangement renti-dns under the Commission eontinuing
jurisdiction, the Commission notes that any modification to the

unique arrangement would take place onIy by
opportunity for hearing for any party affected y
modification, including AEP-Ohio•

Moreover, the uniqu.e arrangement provides that the
Commission may modify the nni.que arrangement only after
January 1, 2016, untess the cumulative net ditcount under the
unique arrangement exceeds 50 percent of the amount that
Ormet would have been required to pay under AEF-C1hio's
applicable tariff rates (Ormet Fx. 8, Attachment A at 9).
Although the Coaunission modihed the unique arrangement to
provide an additionai independent termination psovision, this
term4nat:on provision, by its terms, cannot be effect9ve before
April 1, 2012. However, A.II''s electric security plan, and its
authority to assess POLR charges to its standard service offer
customers, expires on Deceinber 31, 2011, Therefore, under the
terms of the unique arraigturent as modified by the
Comrnission, there is no risk that Ormet will shop and return to
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AEp-OYuo's standard service offer during its current electric

security plan.

With respect to ABp-ohio's argument there is a risk of Onnet
shopping based upon AEP-Ohio"s experience with this
customer, specificatly the repeated transfer of Orn3et's Hannibal
facilities . pursuant to Section 4933.83, Revised Code, the
Comnmission notes that both theirtitial tr"er and the return of
Ormet's HaxmibaY facilities were approved with AEP.0Iuo's
consent and that AFsP-Ohio was fully compemated for the
return of Ormet to its service territory. Ormat Pllnlary

Aiundnum Cr^rporution, Case No. tiS-1057-BL-C^aS, Supplemental

Opinion and Order (November 8, 2006) w,r is any
experience, therefore, has no bearing upon whether there
risk of Orn.tet shopping for a competitive retail electrlc supplier.

(12) In support of its second assignment of error, ABP-C>hio argues
that the Cornmission lacks authority to preclude AEI'-Uhio
from recovering aA revenue foregone as {^^hio toe reco^ue
arrangement and ttrat the failure to pernv
alI revenue foxegone conflicts with AII'-Ohia's approved
electric security plan. ARl"-0hio contends that the plain
language of 5ection 4905.31, Revised Code, provides the
Comznission with no statutory autliority to offset the recovery
of the revenue foregone by any expense the Cornmission
believes will not be i.ncarred by the electric utility due to the
unique azrangement. ABP-Qhio claims that any such reduction
in the recovery of revenue foregone would not be
°advantageous" to both parties to the contract, as required by
Section 4905.31, Revised Code: AEP-Ohio claims that, in other
contex#s, the General Assemhly provided explicit offset
authority to the Commission and that the absence of such
explicit authority.is particularly telling In light of the presence
of explicit offset authority in other provisions amended by Ani.
Sub. Bill 221. AEi'-Ohio also contends that the Opinion and
Order is contrary to the Cornntission's order appxoving AE1'-
(lhio's F51'. AEP alleges that the Corcanission detera'stined in the
ESP proceeding that all customers would pay the POLR charge
for the entixe time they are served under A$P-Ohids standard
service offer and that customers would avoid Pt7LR char$es
during the perlod they are actually served by a CRES provider
i.f, they agreed to return at a market price. Further, AEI'-Ohio
contends that the Commission cannot drsdngulsh its deMSion in
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the ESP proceeding from this case because the same T'aLR risk
that formed the basis for the POi.R charge adopted tn the BSP

proceeding is present with Urrnet.

OGC and OEG argue that Section 4905.31, Revised Code, does
not preclude the Gommission fram requiring that the POLR
charge for Ormet be credited to the economic development
rider. OCC and OEG contend that Section 4905.31, Revised
Code, allows for reasanable arrangements which are eithei'
"practicable" or "advantageous" to the "parties unterested:"
Thus, according to CCC and OEG, the reasonable arrangement
can be either practicable or advantageous; but it need not be
both. Purther, C3CC: and OEG argue that the plain meaning of
the term "part'ses interested" goes beyond just the parties to the
contract and inctudes other ratepayers, who have a distinct
interest in how the agreem.ent will, affect the rates they must
pay. Finallyr OCC and OEG claim that the I'OLIt provisions of
AHP C3hio's ESP do not apply to Orrnet, whicli, is not receiving
service under AEl'-Oliio's standard service offer.

The Conrrre'vs.sion finds that rehearing on Us assigrunent of
error should be denied. Contrary to AE['-Ohio's analysis, the
plain language of Section 4905.31, ltevised Code, does not
require the Conunission to approve the fall recovery of all delta
revenue resulting from the unique arrangement. Section
4905.31, Revised Code, states that a unique arrangement "tnay

indude a device to recover costs incur'md in conjunction with oLny

economic development and job retention program ... inciuding
recovexy of reveriue foregone." The Conundssion finds that the
use by the General Assembly of "may' in this context

authorizes, but does not require, the recovery of delta revenues.
if the General Assembly had intended to require the recavery of
delta revenues, the General Assembly would have used "s1ca1P`
or "must" rather than "may." Moreover, Section

Code, states that "[e]very .., reasonable Sement
shali be under the supervision and regulatIon of the
cosmnission, and is su.bjcct to change, aZteratior, or modification
by the conuxtission." This provision provides the Commission
with broad statutory authority to change, alter, or modify
proposed unique arrangements and inciudes no exception to
that authority with respect to the recovery of delta revenues.
Thus, the Commission finds that, according to the plain
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language of the statute, the recovery of delta revenues is a
mgter for the Commissinn's discretion.'

Tn addition, Section 4905.31, Revised Code, provides for the
recovery of "costs incurred." In this Entry on Rehearing, the
Cotnrnission has deterznined that there is no risk that Ormet
vaill shop for a competitive supplier during AFd'-Uhio's current
approved ESP. Therefore, if there is no risk of Ormet shopping
and returning to standard offer service during its RSP, AEP-
Qhio will incur no costs for providing PC}GR service which can
be recovered under Section 4905.31, Revised Code.
Accordingly, the Com.mission determined in the Opinion and
Order that AEP-Ohio should credit any PC]LIt charges paid by
Onnet to its economic development rider in order to reduce the
recovery of delta revenues from other ratepaym.

Finally, the Commission finds that AEPAhio's reliance upon
our orders approving its ESP to be misplaced. Under the
unique arrangement, Ormet will not be recezving service under
AEPd7hio's standard service offer; instead, Ormet wiIl be
receiving service under a unique arrangement. Although AII =
C)hio posits that this is a distinction without a difference, the
Comniission notes that service under a unique arrangement is
authori7ed by a different statute, Section 4905.31, Revised Code,
than service under a standard service offer, Se.etion 4928.141,
Revised Code. By its very nature, service under a unique
arrangement provides for service under different Prices, terms,
and conditions than service under a standard service offer. In
fict, in this proceeding, AEl'-Ohio, enumerating several factors
that it believes distingii7shes Chrnet from customers who are on
the standard service offer, has argued that Ormet should not
receive standard service offer terms for security deposits and
advance payments. The Commission agrees tfiat Qrmet is
different from customers on the standard service offer, and one
of those differences is that Chmet has committed to AEP-Ohio to
be its exclusive supplier ("I'r. I at 37-38; Tr. IV at 484). Therefore,
since there is no risk that Ormet 5:vill. shop during A5P-flhzo's
ESP, Ormet does not present the same POLR risk as customers
on ihe standard service offer as claiined by AEP-ahio.
Moreover, the Conunission's decision that AEP-C)tu4's ESP was
more favorable in the aggregate than the expected results that
would otherwise apply under Sp-c#on 4928 .142, Revised Code,
does not imply that the electric utility's FSP is the only basis for
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setting rates. The rates established by a reasonable arrangetnent
unde.r Section 4^X)..5.31, Revised. Code, will frequently differ from

the rates established under an ESP.

(13) In its third assignxnent of error, AEP-Ohio argues that the
Opinion and Orde' coaunits a customer to re.frain from
acquiring its generation service from a competiiive retail elecixic
service provider in violation of the clearly stated public policy
of this state, as codified in Section 4928.02, I2evLsed Code.
Bpecifically, AEF^^ dainis that the statute sets forth the
state's policy to ensure diversity of electric supplies and
suppliers, to recognize the continuing emergence of competitive
electric markets tluough the development and irnplementataon
of flexible regulatory treatment, and to ensure effective
competition in the provision of retail electric service. AEF--0hio
claims that it is clear from these policy pronouncements that a
contract by which a customer states a commitinent not to
pursue competitive options for 10 years stifles the devetopment
of a competitive retatl electric market. Therefore, .AEP-t))hio
concludes that the Conunission should not approve this

provision.

OCC and OEG argue that allowing a customer to choose AEP-
Ohl.o as an exclusive provider does not violate any public policy
of the state but, rather, fuxthers ttu' poHcy of the state in
facilitating reasonable rates and customer choice. UCC and
OEG claim that competition is not the end-all purpose of Am.
5ub. Senate Bi11221; rather, Am. Sub. Senate B9112.21 is intended
to ensure "reasonably priced electric retail service" by
providing customers with tools and opportunities to actdeve
such reasonably' priced rates. UCC and OBG also claim that
custonier choice mears that a customer, who agrees to contract
provisions, including a long-term exclusive supplier provision,
should not be smond-guessed by AEP-<7hio.

The Commission finds that rehearing an thia assignment of
erxor should be denied. AEPaOhio does not cite to a'ny evidence
in the reoord of this proceeding to support its claim that the
exclusive supplier provision of the pn'posed unique
arrangement violates state policy as codified in SecEion 4928.02„
Revised Code. There is no testimony in the record that the
exclusive supplier provision will adversely impact the diversity
of electric suppliers and supplies. '1'here is no evidence that the
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proprssed unique arrangement fails to recognize the continuing
emergence of competitive markets ar adversely impacts the
develupment and implementation of flexible reOatory
treatmmt. There is no testimony cited by A7?C'-Ohio regarding
the impact of the exclusive supplier provision upon competition
in the provision of retail electric service. fihe exclusive supplier
provision may, or may not, adversety affect competition in this
state, but there is no evidence in the record to support that
det'-,rrn.inatfon.

In the absence of evidence to support its assignment of error,
AEP-Oldo argues that, as a matter of law, the unique
arrangement violates Section 4928.02, Revised Code. However,
Section 4905 31, Revised Code, states, in aslevant part:

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923-,
4927„ 4928., and 4929• of the Revised Code do not
prohibit a public utility from filir<g a schedule or
establislhing or entering into any reasonable
arrangement with another public utiiity or with one
or more of its customers, consumers, or employees,
and do not prohitat a mercmrtile custvmer of an electric

dzstributiori utility as those terms are defined In section
4925.01 of the Revised Code or a group of those
customers frma estabTishing a reasonable arrangeraent

with that utiJity. . .. [eniphasis added].

Therefore, notltirtg in Chapter 4928, Revised Code, includ3ng the
policy provision.s of Sec#on 4928.02, Revised Code, should be _
constraed as prohibittng a reasonable acrangement for the
supply of retail electric service. Accordingly, the Comm9ssion
cannot find, as a matter of law, that the proposed unique
arrangement, which includes an exclusive supplier provision
violates Sectzon4928.02, Revised Code.

Purther, AEP-Llluo's concern is misplaced in this case. This is
not an instarnce in which the electric ut'slit,y is seeking to become
a cu.stomer's exclusive electric supplier as a condition of a
unique arrangement. Rather, it is Ormet who is committing to
AEP-Ohio to be its exclusive electric supplier. In a competitive
retail market, a conaumer has the right tu choose to enter into a
Ionoerm forward contract for generation service.
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(14) With respect to its fourth assignment of error, AEP-Ohio argues
that a reasonable arrangement proposed by an electric utility's

mercantfle customer cannot be approved by the Convnission
under Section 4905.31, Revised Code, unless the electric utility
agrees to be bound by the proposed reasonable arrangement.
Although AEP-i?hio acknowledges that the term
,"arrangement"' in the statute is ambiguous, AE1'Ahio cLaims
that a fair and reasonable interpretation of tl-ie term, is "mutual
agreenent or nnderstanding." Purther, AEP-C)hio contencis
that the con.text of the statute confirms that 'arrangement
should be interpreted as "inutual agreement" because the
statute envisions tltat a reasonable arrangement submitted to
the Cr>mnvssion is an arrangement ahvady in existence whidz
beeomes lawful and immediately enforceable upon approval by

the Commission.

In addition, AEP-Qhio contends that the amendment to Bection
4905.31, Revised Code, contained in Am. Sub. Senate BiII 221,
wbich allows mercantile customers to submit a reasonable
arrangement to the Commission for approval, merely clarified
that an electric utility may offer a general arrangement to all of
its customers or to customers in a specific class and aU.ow the
individual custorners to decide whether to actually "enter into"
the offered arrangement: Moreover, 1'.BP-Ohio posits that the
amendment recognizes that a mercantile customer has the
opiion of establishing a reasonable arrangement not only with
its electric utility but also with some other public utility eiectric
iight company. AEP-4hio claims that this tanguage suggests
mutual agreement because it would be strange for the
Comsnission to force a CRES provider or an electric utility
serving another territory to enter into an arrangement.
Moreover, AEP•t?hio argues that the mercantlle customer may
apply for a proposed reasonable arrangement because the
mercantile customer has a key role to play in gerslladrng the
Comntission that the reasonable arrangement furthers its

intended purpose.

Orntet resporids that the Coinmission has already rejected the
arguments raised by AEP-Ohio. CJrmet notes that, in adopting
t[ie ruies governing reasonable arrangements, the Commission
specifically rejected a claim that a reasonable arrangement
required the electric utility's agreement, holding tlvat:
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FirstEnergy argues that the Conuru^.5s^s ^^^'^
it clear that such applications req
utility's consent before they can be approved by the
Commission. We believe FirstEnergy"s position is not
consistent with Section 4905.31, Revised Code, as
modified by [Am. Sub. Senate Bill 2211. Thi.s section
provides that a mercantile customer may apply to the
Commission to establish a reasonable arrangetn.ent
with an electric utility. A[t3toug11 such arrangeme+zf

requires Commission approvfft, tliere is no requirement thaf

ft eteciric utility must consent to the arrnn8eraent before

the Commissian appmms it.

7,i the .MaEter of tfie Adoption of Rules for Reasonab2e

Arraragements, Case No. 08-777-EL-ORD, Entry on
Rehearing (February 11, 2009) at 21 [emphasis added]-

C)CC and OEG also contend trhat the Coinmission may order
AEP-Ohio and Onnet to enter into a reasonable arrangement
without mutual agreement by the electric utility. {?EG and
oCC elaim that AEf'-Ohio's assumption that "establishing" a
reasonable arrangement and "entering into a reasonable
arrangemeut" mean the same thing violates the rule of statutory
interpretation that the entire statute is intended tobe effective.
See Section 1.47(B), Revised Code. Instead, 4CC and OEG
argue that "establishing," a reasonable arrangetnent and
"entering into a reasonable arrangement" are listed separately
under Section 490531, Reviged Code, and constitute two
separate acts. Thus, OCC and !}EG posit that "establishing a
reasonable a.rsangement" can be ettmpleted through a:G1ed

design or plan withaut mutsucd ngreemertt while "enGering into a

reasonable arrangemene specifically xneans -to reach an
agreement and cannot be completed without mutual consent-
Moreover, C7CC and OEG argue that AEP flhio's interpretation
of "establishing a reasonable arrangernent" rnntlun the context
bf Seetion 490531, Revisecl Code, is faulty. OCC arid OEG claim
that, in assun-dng tiuat the arrangement becomes immediately
enfarceable upon approval, AEP-C)hio neglects to recognfze the
last paragraph of the statute, wbich states that "[e]very such...
reasonable arrangement shatl be tulder the supervision and
regulation of the commissiott, an,d is subject to clzange;
atteration, or modification by the corKUrussion." t7CC and OEG
coatend that this provision means that the "establishment of a

-15-
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reasonable arrangement" is not final until the Commission finds
that the arrangeFnent is reasonable and in the public interest.

F,inaily, C7CC and OEG a]Iege that ASP-Ohio's interpretation of
Section 4905,31, Revised Code, fails to recognize that a major
reason that the General Assembly amended Section 4905.31,
Revised Code, was to encouzage economic development
contracts. C)CC and OEG claim that the General Assembly
wanted to ensare that mezeantils customers have the

opportunity to propose reasonable arrangenents to the
Comsnission even if the electric utility was unwilling to "enter
inta an a,gYeenlent" with the meresntile cuatomer. QCC and

OEG argue that, s`xrespective of whether an arrangement is filed

by the utrli.ty or a mercantile customer, an arrangement should
be approved on7y if it is "reasonable," which OCC and OEG

define as an arrangement which does not impose econom9c
burde.ns on the customers paying any subsidies.

IEU-Ohio argues that AEP-Ohio seeks an absolute veto ovex

authority delegated to the Commission by Section 4905.31,
Revised Code, to enable a reasonable arrangement that is filed
by a mercantile customer or group of such customers. TEU-Ohlo
claims that Am. Sub. Senate Bili 221 did not modify the
requirement that the Commission review and approve any
reasonable arrangement before it becomes lawfal and effective;
however, Am. Sub, Senate Bilt 221 did explicitly expand the
persons eligible to submit a reasonable arrangement for the
Comrnission s consideration and approvzil. Moreaver, I6tJ-
Oluo notes tliat, despite expanding the scope of persons eligible
to snbmit a proposed reasonable arrangement to the'
Coirunission, the General Assembly did not modify the
requirement that, upon Commission approval of a reasonable
arrangement, the electric utility is required to conform Its
schedule of rates, tolls, and charges to the arrangement. tBtT-

Ohia also notes that there is no new language requiring the
agreement of the electrle utility with the Commission-approved
reasonable srrangem.ent even though, in Am. Sub. Senate Bill
221, the General Asseinbly did provide such a provision where
the Coranission modifies a proposed E5i'.

According to IEU-Uhio, the clear and plain language in Section
4905.31, Revised Code, states that (1) an electric utility, a
mercantile customer, or group of mercantile customers may

-1G-
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submit a proposed reasonable arrangement t.o the Commission
for the Commissiori s consideration and approval; (2) the
proposed reasonable arrangement may becorne lawful and
effective anly upon Commission approval,; and (3) the electric
utility must tlzen conform its rates to the Comrnission-approved
reasonable arrangement.

The Commission notes that, although AEP-C)hio argues that a
reasonable arrangement proposed by an electric utility's
mercantile customer cannot be approved by the Commission

uniess the electric utility agrees to be bound by the proposed
reasonable arrangement, the record in th9s case d.emonstrates
that AEP-Chio did not engage in negotiations with Ormet in
order to reach such an agreement (Tr. I at 13, 15,17)• Thus,
AEP-Ohio appears to believe that it can effectively veto
reasonable arrangements simply by declining to negotiata with
mercantile customers. However, ABP-Ohio ignores the
language of Section 4905.31, Revised Code, as arnended by Arn.
Sub. Senate Bi11221, which provides that a mereantile custonzer
may submi.t an application for a reasonable arrangement to the
Commission. Prior to the enactment of Ftn►. Sub. Senate $il1

221, a reasonable arrangement required the electric ut€Iity's
agreement because only the electric utility was authorized to file
an application for a reasonable arrangement. In Am, Sub.
Senate Bill 221, the General Assembly expressly authorized
mercantile customers to file applications with the Commission
for reasonable arrangements.. If the General Assembly had
intended on retaining the requirement that an electric utitity
agree to a proposed reasonable arrangement, there would have
been no need for the General Assembly to amend Section
4905.31, Revised Code, to authorize the filing of an application

by a znercantile customer.

Moreover, AEl'^Ohio does not address the plain language of
Sect.ion 4905.31, Revised Code, which provides that the
proposed reasonable arrangexnent is subject to "change,
alteration, or rnodification" by the Commission but does not
provide for the opportunity for the electric utility to reject such
modifications. If the General Assembly had intended to
provide the electric utility with the opportunity to reject .

nuodificatzons by the Coznmission, the General Assembly would

liave expressly provided that opportunity as it did in a similar
situation in Section 4928.143(C)(2)(a), Revised Code. Instead,

-1'7-
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(15)

the General Assembly enacted a statutory framework under
which an electric utility or mercantile customer (or a group of
mercantile custorners) may file an application with the
Commission for a proposed reasonable arrangement. The
Commission may approve or change, alter, or rnodify the
proposed reasonable arrangemenk After the Commission has
approved, or modified and approved, a reasanable
arrangement, the electric utility must conform its rates to the
reasonable arrangement. There is no provision in this statutory
framework for an electric utility to reject the rnodifications
ordered by the Commission. Accordingty, the Commission
finds that rehearing on #his assignment of error should be
denied.

In support of theix two assignments of error, OCC and OBG

conten.d that the Opinion and Order fai.led to address the

mechanics of how POLR credits would be applied to Al3k'-

Ohia s economic development rider. Specifically, OCC and
OEG request that the Commission clarify the Opinion and

Order tv preclude AE.P-t7hio and Oraeet from negotiating a
discount to the I'C74R charge as part of Ormet's discounted rate.

AEP-Ohio argues that C7CC and OEG erroneously assume that

the percentage discount to which Chmet might be entitled

applies to all rate coznponents except the PDLR rider. AE.P-

Ohio, on the other hand, contends that all components of the

tariff, indudu.ig all riders, should be discounted by the

percentage amount of the discount.

The Commission finds that rehearing should be granted in
order to clarify the manner in which YL7LR clwges paid by
C7rmet should be credited to the economic developrnent rider.
AEP-Ohio argues that the amount of the credit should be
discounted by the same percentage of the maximum rate
discount provided to Ormet. This interpretation is not
cortsistent with the Opinion and Order in this case. The rate

discount provided to Ormet has no impact whatsoever on the
amount of the credit to be applied to the economic development
rider. Instead, AEP-Ohio should credit the full amount of the

POLR component of the tariff rate which would otherwise

apply, onaperNiWhbasis.

It is, therefore,

48-
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pRDERED, That the application for rehearing filed by IEUAhio be denied andthat
the applications for rehearing fzled by t)CC and OEG and AEP-t)hio be granied, in part,
and denied, in part. It is, further,

ORDERED, That a copy of this ErEtry on Rehearing be served upon all parties of

record.

GAP:ct

Entered in the ]ottrnal

SEP 15 zoag

Rexte¢ J. jenkins
Secrefary
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