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INTRODUCTION

For over 150 years, courts and commentators have universally recognized that traditional

evidentiary privileges arising out of an attorney-client relationship do not apply in a lawsuit

between the attorney and the client over the attorney's legal services. This traditional "self-

protection exception" has been adopted "[i]n states where the privilege protecting

communications with attorneys is still regulated by the common law, as well as in those where it

is prescribed by statute"-including in Ohio. Keck v. Bode (Ohio Cir. Ct. 1902), 13 Ohio C.D.

413, 415, 1902 WL 868, at * 1(approving of the self-protection exception, but excluding the

communication at issue on prejudice grounds), rev'd without opinion by Bode v. Keck (1903), 69

Ohio St. 549 (reinstating the trial court's judgment admitting the communication under the self-

protection exception). Breaking from this unanimous law-to say nothing of common sense-

the Eighth District Court of Appeals flatly rejected the self-protection exception, and in the

process called into question all traditional privilege exceptions, including, for example, the

crime-fraud exception. This Court should reverse the court of appeals' tmprecedented decision.

From 2003 to 2007, appellant Squire, Sanders & Dempsey L.L.P. ("Squire Sanders")

represented appellee Givaudan Flavors Corporation ("Givaudan") in product-liability litigation.

In May 2007, just months after hiring a new general counsel, Givaudan terminated Squire

Sanders, leaving an unpaid bill of about $1.8 million and forcing Squire Sanders to file this suit.

In response, Givaudan alleged that Squire Sanders committed malpractice and fraud, and

demanded via counterclaim that Squire Sanders return unspecified amounts already paid. Given

Givaudan's far-reaching allegations of incompetence and dishonesty, Squire Sanders sought

discovery concerning the bases of those charges. But, despite aecusing Squire Sanders of

abusing its relationship with Givaudan, Givaudan blocked inquiry into that very relationship,

literally hundreds of times over, through asseition of attorney-client and related work-product



privilege. Recognizing the gross unfairness that would result were Givaudan permitted to

continue these tactics, the trial court granted Squire Sanders' motion to compel reasonably

necessary discovery concerning the Squire Sanders/Givaudan relationship pursuant to the self-

protection exception.

The Eighth District Court of Appeals reversed the trial court's ruling. The court of

appeals refused to recognize the self-protection exception. It held instead that, unless the

requirements of waiver were satisfied, attorney-client privilege barred Squire Sanders' use and

discovery of materials and information that would be privileged as to third parties. It did so

based upon a failure to differentiate, as this Court's 1loldings require, between the waiver of

privilege (wliich applies after a valid privilege claim has been made) and an exception to

privilege (which limits the materials that initially fall within the privilege). The traditional self-

protection exception represents a limitation on the privilege's underlying scope, not a general

waiver of the privilege. Under the self-protection exception, the privilege still protects attoniey-

client communications from disclosure at the behest of third parties, but it does not extend to a

lawsuit between the attorney and the client over the attorney's legal services.

The court of appeals relied almost entirely on this Court's opinion in Jackson v. Greger.

Jackson held that Ohio's statutory privilege "provides the exclusive means"-namely, the

client's express consent or voluntary testimony-"by which privileged communications directly

between an attorney and a client can be waived." Jackson v. Greger, 110 Ohio St. 3d 488, 2006-

Ohio-4968, syllabus ¶ 1(emphasis added). But Jackson did not consider traditional exceptions.

A former client had sued her attorney for legal malpractice. Id. at ¶ 4. During discovery, the

defendant attorney sought the client's communications witli her new attorney, alleging that the

client had waived the privilege with that new attorney by bringing the suit. Id. Because the

2



defendant attorney sought to invade the client's privileged relationship with anotlier attorney,

,Jackson represents a prototypical waiver case. Indeed, as discussed infra at page 28, the client

expressly conceded that her communications with the defendant attorney were non-privileged in

a suit between the two. The question instead was whether the client had impliedly waived

privilege with respect to communications with her new attorney. Here, however, Squire

Sanders' motion to compel and the trial court's order (both of which relied on the self-protection

exception) did not cover Givaudan's communications with its new cowisel. Thus, the court of

appeals erred in applying the waiver analysis discussed in Jackson to the question of the self-

protection exception at issue here.

As a policy matter, nroreover, the court of appeals' decision disserves both the bar and

the clients they serve. Under the court of appeals' approach, a finding that there has been no

waiver would leave the client free to level false charges of professional misconduct against its

former law firm while manipulating confidentiality to prevent the law firm fronl protecting its

interests. On the other hand, a finding that there has been a waiver would open up confidential

communications broadly to third parties.

The self-protection exception represents a solution to this dilemma that is as sensible as it

is venerable. Under that exception, the privilege does not apply in litigation between an attorney

and client relating to the attorney's services, but it does prevent disclosure at the behest of third

parties who were never a pai-C of that relationship. By defining the scope of the privilege that

way, the law enables an attorney to protect his interest within the confines of litigation with the

former client, and at the same time enables the former client to retain privilege as to third parties.

The court of appeals inexplicably abolished this rule (and the sound policy it represents) in favor

of a waiver-only approach that will harm both law firms and clients. This Court shoulct reverse
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the court of appeals, and reaf6nn Ohio's longstanding approval of the traditional selt=protection

exception.

STATEMENT OF CASE AND FACTS

"1'his is a dispute between a law firm and its former client. The law firm, Squire Sanders,

is the plaintiff and counterclaim-defendant. It is a limited liability partnership of lawyers

engaged in the practice of law. Since its founding in 1890, its principal place of business has

been in Cleveland, Ohio. (Compl. ¶ 2, Supp. 1-2.) The former client, Givaudan, is the defendant

and counterclaim-plaintifi: It manufaotures flavorings used in many consumer products from

chewing gnn to frozen pizza. (Garfinkel Dep. at 9, Ex. E. to Squire Sanders Mot. to Compel,

Supp. 114.)

A. Squire Sanders Represented Givaudan In Its Butter-Flavorings Litigation.

Between 2003 and 2007, hundreds of individuals spanning four different States filed

personal-injury lawsuits against Givaudan. (Compl. ¶ 6, Supp. 2; Answer ¶ 6, Supp. 9.) 'l'hese

individuals alleged that they suffered health problems from their extended exposure at various

tnanufacturing plants to the butter flavorings that Givaudan makes for use in popcorn. (Compl.

¶ 6, Supp. 2; Answer ¶ 6, Supp. 9.) In 2003, Givaudan hired Squire Sanders to defend it in this

"butter-flavorings litigation." Fred King, Givaudan's Vice President for Legal Affairs at the

time, was the individual who chose the firm. (King Dep. at 17, 21, Ex. F. to Squire Sanders Mot.

to Compel, Supp. 185, 186.) Zurich North America Insurance was Givaudan's primary

insurance carrier for the litigation. (Garfinkel Dep. at 99-100, Supp. 137; King Dep. at 33, Supp.

189.) Zurich agreed to pay a percentage of Squire Sanders' legal fees, and Givaudan covered the

remainder. (King Dep. at 35-36, Supp. 190.)

For each Squire Sanders invoice, Zurich audited the time entries of the attorneys to make

sure that they were not duplicative and proper for payment. (Id at 37, Supp. 190.) After this
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auditing process, King reviewed the invoices himself along with Zurich's audit results. (Id. at

37-38, Supp. 190-91.) If he had any questions, he would ask Squire Sanders about the bills. (Id.

at 37-39, Supp. 190-91.) In general, he gave his approval for payment to all Squire Sanders

invoices. (Id at 88-89, Supp. 203.) King remained Givaudan's Vice President of Legal Affairs

until September 2006, and worked on an independent-contractor basis during the remaining

months of 2006. (Id, at 67-68, Supp. 198.)

Subsequently, Givaudan hired Jane Garfinkel as its new Senior Vice President and

General Counsel in January 2007. (Garfinkel Dep, at 6, 8, Supp. 114.) Within five months, on

May 14, 2007, Givaudan terminated Squire Sanders' legal services. (Compl. ¶ 12, Supp. 4;

Answer 1112, Supp. 10.) At some point early in 2007, Givaudan also stopped payment of Squire

Sanders' invoices, leaving an unpaid balance of $1,801,204.37 for the legal services that Squire

Sanders liad already performed. (Compl. ¶ 12, Supp. 4.)

B. Squire Sanders Sought To Recover For Its Unpaid Legal Services, But
Givaudan Prevented Discovery Regarding These Services.

In Noveinber 2007, because Givaudan still refused to pay for the legal work that Squire

Sanders had conducted before its termination, Squire Sanders brought this suit. It alleged two

counts: breach of contract and money due on an account. (Compl. ¶¶ 7-19, Supp. 3-5.) In

response, Givaudan filed an answer and counterclaims alleging breach ot' contract, legal

malpractice, breach of iiduciary duty, fraud, unjust enriclunent, and constructive fraud. (Answer

¶¶ 53-80, Supp. 1.6-21.) An aiiiended pleading later removed the two fraud counts. (See Am.

Answer ¶¶ 52-67, Supp. 35-37.) As their common core, Givaudan's defenses and counterclaims

asserted that Squire Sanders had incurred "unreasonable, excessive, and/or uimecessary amounts

for its services" aud had failed "to properly and adequately provide legal services." (Answer

¶ 54, Supp. 16.)
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Givaudan's responses to Squire Sanders' interrogatories were a kitchen sink of

conclusory allegations of misconduct. (See Givaudan Supp. Resp. to Int., Ex. N to Squire

Sanders Mot. to Compel, Supp. 212-28.) According to Givaudan, Squire Sanders' fees were

allegedly unreasonable because, among other things, Squire Sanders had engaged in "excessive

or improper billing for particular tasks" (id. at 6, Supp. 217); had "bill[ed] for unneeessary work"

(id. at 7, Supp. 218); had billed for worlc performed by lawyers "without sufficient experience"

(id. at 8, Supp. 219); had "bill[ed] for "duplicative work" (id ); had billed "for apparently

fabricated tasks" (id. at 11, Supp. 222); and had billed "for unauthorized work" (id. at 12, Supp.

223).

Similarly, Givaudan alleged that Squire Sanders' legal worlc was improper because its

lawyers had "an inadequate and/or insufficient strategy or plan for handling the [butter-

flavorings litigation]"; its lawyers had "inadequate and insufficient experience"; and its

supervising lawyers had "failed to properly manage, lead, or supervise" lower-level lawyers. (Id.

at 14, Supp. 225.) Givaudan also claimed, among other things, that Squire Sanders had failed to

properly conduct "legal research"; "investigate factual issues"; "conduct discovery"; "identify,

review, and coordinate experts"; "prepare the Givaudan cases for trial"; "identify, investigate,

and pursue potential defenses"; "staff trial teams"; and "identify and pursue settlement

opportunities." (Id at 14-16, Supp. 225-27.)

Despite these far-reaching allegations of incompetence and misbehavior, Givaudan

rebuffed every effort by Squire Sanders to seek discovery in defense. For starters, Squire

Sanders sent Givaudan requests for the production of documents, including docuinents related to,

for example, Squire Sanders' strategy for the butter-flavorings litigation, its handling ol'experts,

its staffing for the litigation, and its pursuit of settlement opportunities. (See generally Squire
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Sanders Reqs. for Produe., Ex. A to Squire Sanders Mot. to Compel, Supp. 42-67.) In response,

Givaudan asserted the attoiney-client and work-product privileges over all requested documents

and, to this date, has not produced a single document. (See generally Givaudan Response to

Reqs. for Produc., Ex. B. to Squire Sanders Mot. to Cornpel, Supp. 68-105.) Likewise, Squire

Sanders served subpoenas on Zurich, the third-party insurance carrier that audited its bills, for

similar documents. Givaudan again objectcd on privilege grounds and instructed Zurich not to

produce anything. (See Coi-respondence regarding subpoenas, Ex. C to Squire Sandcrs Mot. to

Compel, Supp. 106-11.)

In addition, Givaudan interfered with Squire Sanders' attempts to obtain deposition

testimony about Givaudan's claims. Specifically, Squire Sanders sought to depose Fred King,

Givaudan's former general counsel who hired and worked with Squire Sanders for most of the

relevant period. (King Dep, at 21, 43-44, Supp. 186, 192.) During King's deposition, Givaudan

asserted countless privilege objections, and repeatedly instructed King not to answer questions

going to the heart of this case. (See King Dep., Supp, 181-209.) For instance, while Givaudan

alleges that Squire Sanders "had an inadequate and/or insufficient [litigation] strategy"

(Givatidan Supp. Resp. to Int. at 14, Supp. 225), it refused to allow King-who was ready and

willing to do so-to explain his understanding of that strategy (King Dep. at 41-43, 66-67, Supp.

191-92, 198). Likewise, while Givaudan asserts that Squire Sanders "failed to identify and

pursue settlement opportunities in a timely manner" (Givaudan Supp. Resp. to Int. at 16, Supp.

227), Givaudan prohibited King from testiiying about his communications with Squire Sanders

concerning settlement opportunities (King Dep. at 68-71, Supp. 198-99). As yet another

example, Givaudan refused to allow King to answer questions regarding Squire Sanders' trial

staffing (King Dep, at 25, 53, 58-62, 83-85, Supp. 187, 194, 196-97, 202), despite its allegations
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that Squire Sanders lawyers "failed to appropriately stafCtrial teams" (Givaudan Supp. Resp, to

Int. at 15, Supp. 226).

'I'he same interference occtu'red even more frequently at the deposition of Jane Garfinkel,

the individual who replaced King in Jantiary 2007. (See Garfinkel Dep., Supp. 112-80.)

Remarkably, while Givaudan claims that Squire Sanders billed for unautltorized work (Givaudan

Supp. Resp, to Int, at 12, Supp. 223), Garfinkel was instructed not to discuss her instructions to

Squire Sanders about the work that she had authorized (Garfinkel Dep. at 156-58, Supp. 151-52).

Similarly, while Givaudan alleges that Squire Sanders "bill[ed] for work that was not timely or

ever completed and/or followed up" (Givaudati Supp. Resp. to Int. at 11, Supp. 222), Garfinkel

refused to testify about the conimunications with Squire Sanders or the specific billing entries

that contributed to Garfinkel's forming that view (Garfinkel Dep, at 163-66, Supp. 153-54). She,

likewise, was not permitted to testify about, or even identify, the alleged "event" that led her to

conclude that Squire Sanders should be replaced. (Garfniltel Dep. at 187-88, Supp. 159.)

On top of this interference, Givaudan also repeatedly claimed privilege over docunients

in Squire Sanders' own possession. For instance, Givaudan has not paid invoiced amounts, but

has invoked privilege evcn with respect to the veiy invoices at issue in this case. In fact, it has

refused to allow the invoices even to be marked as deposition exhibits. (See geneNally Garfinkel

Dep. at 62-95, Supp. 128-36 (Givaudan counsel refusing to allow marking of, or testimony

regarding, twenty-nine allegedly privileged documents, including invoices).) Furthermore,

Givaudan has not permitted Squire Sanders to properly prepare its experts. While it argues that

Squire Sanders' charges were unreasonable and excessive, it claitns that Squire Sanders' experts

cannot have access to the invoices and other documents necessary for them to opine on that and
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other aspects of the Squire Sanders/Givaudan rclationship. (See Correspondence regarding

experts, Ex. G to Squire Sanders Mot. to Conipel, Supp. 210-11.)

C. Relying On The Self-Protection Exception, The Court Of Common Pleas
Properly Granted Squire Sanders' Motion To Compel The Discovery And
Use Of Evidence Reasonably Necessary For This Litigation.

Givaudan's repeated inappropriate reliance on the attorney-elient and work-product

privileges left Squire Sanders no choice but to file a motion to compel in the trial court. (See

Squire Sanders Mot. to Compel, Supp. 229-3 1.) Squire Sanders' motion asserted that, under the

universally recognized self-protection exception to the attorney-client privilege and work-

product doctrine, communications between Squire Sanders and Givaudan and other evidence

concerning Squire Sanders' legal work were not privileged for purposes of this litigation. (See

id. at 1-2, Supp. 229-30.) Squire Sanders asked the court to compel Givaudan to stop relying on

these improper privilege objections. Specifically, Squire Sanders asked that Givaudan produce

certain documents that Squire Sanders had requested; withdraw its instructions to its third-party

insurance carrier not to respond to Squire Sanders' valid subpoenas; allow Givaudan's general

counsel and former general counsel, King and Garfinkel, to sit for depositions without these

improper privilege objections; and stop challenging Squire Sanders' use ol'documents in its own

possession based upon these improper privilege objections. (See id.; Mem. in Supp. of Mot. to

Compel at 3-5, 14, Supp. 234-36, 245.)

1'he trial court granted the motion. It found that the "traditional self-protection exception

to" the attorney-client and work-product privileges applied in this suit. (Appx. 34.) It reached

this conchtsion because the self-protection exception "has well over a century of foundation in

American jurisprudence." (Appx. 35.) It also pointed to Ohio Rule of Professional Co»duct

1.6(b)(5), whicli perrnits a lawyer to reveal confidential client information "`lo establish a claini

or defense on behalf of the lawyer in a controversy between the lawyer and the client."' (Id ) As
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a factual matter, the court concluded that "good cause ha[d] been shown for [Squire Sanders']

need for the discovery items and testimony it seeks." (Id.)

In response to Givaudan's argtiments, the court noted that this Court's decision in

Jackson v. Greger (2006), 110 Ohio St. 3d 448, 2006-Ohio-4968, "did not abrogate, alter, or

even address the traditional self-protection exception to privilege for communications between

lawyers and former clients who are parties to a professional liability suit." (Appx. 34.) Ratlier,

as the couit explained, Jackson addressed the circumstances when a party that asserts a valid

claim of privilege could be found to have waived that privilege. (Id.) Under the self-protection

exception applicable in this litigation, however, Givaudan lias no basis for its privilege claims to

begin with, so no waiver analysis is needed. (Id.) As a result, the court ordered Givaudan to

produce the documents requested by Squire Sanders' motion to compel, to permit King and

Garfinkel to sit for depositions without improper interference, and to allow use of material

already in Squire Sanders' possession. (Appx. 35-36.)

D. The Court Of Appeals Removed 'The Self-Protection Exception From Ohio

Law.

The Court of Appeals for the Eighth Appellate District reversed. It found that the

traditional self-protection exception in no way limited the scope of Ohio's statutory or common-

law attorney-client privilege or work-product doctrine. (Appx. 15-29.) Rather, it determined

that Squire Sanders' communications with Givaudan could fall within these privileges for

purposes of this litigation. Thus, according to the court of appeals, the general rules governing

the waiver of a properly asserted claim of privilege provided the exclusive means by which

Squire Sanders could obtain and seek to use those communications as evidence in this case.

(Appx. 25, 29.)
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The court of appeals then went through the waiver rules that apply under these doctrines.

As for Ohio's statutory attorney-client privilege, which governs testimonial evidence, the court

of appeals determined that the types of waivers mentioned in R.C. 2317.02(A)--either "the client

expressly consents or the client voluntarily testifies on the same subjcet"-provided the

exclusive means by which Givaudan could waive the privilege. (Appx. 18, 26.) As for Ohio's

common-law attorney-client privilege, which applies more broadly, the court relied upon the

"implied waiver test set forth in" Hearn v. Rhay (E.D. Wash. 1975), 68 F.R.D. 574. (Appx, 20,

25-26.) Under that test, a client will be found to have impliedly waived the attorney-client

privilege "when `(1) assertion of the privilege was a result of some affirmative act, such as filing

suit, by the asserting party; (2) through this affirmative act, the asserting party put the protected

inforlnation at issue by making it relevant to the case; and (3) application of the privilege would

have denied the opposing party access to information vital to his defense."' (Appx. 17 (quoting

Hcarn, 68 F.R.D. at 581).) Finally, turning to the work-product doctrine, the court noted that

"` [a] showing of good cause under Civ.R. 26(13)(3) requires demonstration of need for the

materials-i.e., a showing that the materials, or the information they contain, are relevant and

otllefvaise unavailable."' (Appx. 28 (quoting Jczckson, 2006-Ohio-4968, at syllabus ¶ 2).)

After setting forth these rules for all allegedly non-discoverable evidence, the court o9'

appeals held that the trial court abused its discretion by not "hold[ing] an evidentiary hearing or

in camera review in this matter in light of the claim of privilege." (Appx. 23.) The court also

determined that these rules apply not only to the documents in Givaudan's possession but also to

the documents in Squire Sanders' possession. In other words, "all documents claimed to come

within the attorney-client privilege, which were intended to be privileged, must be reviewed

under the applicable [waiver] law, and all claimed work product must likewise be analyzed under
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that controlling law." (Appx. 13.) It rejected Squire Sanders' protest that an in camera,

docurnent-by-document review of the requested materials was unnecessary because the

discovery issue concerned not whether privilege liad been waived for particular individual items,

but instead application of the self-protection exception to the circumstances in general. This

Court granted discretionary leave to appeal.

ARGUMENT

PROPOSITION OF LAW: UNDER THE SELF-PROTECTION EXCEPTION, THE
ATTORNEY-CLIENT AND WORK-PRODUCT PRIVILEGES THAT ARISE FROM AN
ATTORNEY-CLIENT RELATIONSHIP DO NOT APPLY IN LITIGATION BETWEEN
THE ATTORNEY AND THE CLIENT OVER THE ATTORNEY'S LEGAI. SERVICES.

For over a century, courts have universally held that traditional evidentiary privileges

arising from an attorney-client relationship do not apply in a suit between the attorney and the

client over the attorney's legal services, See infra Section I. Ohio's statutory and common-law

attorney-client privileges incorporate this longstanding "self-protection exception." See infra

Section II. Ohio's work-product doctrine likewise does so. See infra Section 111. Applying the

exception here, the trial coLtrt correctly found, as a factual matter, that the evidence that Squire

Sanders identified in its motion to compel was relevant and reasonably necessary for this

litigation, See ir{Jra Section IV. For these reasons, this Court should reverse the court of

appeals' decision and reinstate the trial court's judgment.

The standard of review of those decisions depends on the question at issue. For questions

of law-such as the scope of the statutory or comnon-law attorney-client privileges-the

Court's review is de novo. See Med. Mut, of Ohio v. Schlotterer (2009), 122 Ohio St. 3d 181,

2009-Ohio-2496, at 1113 (noting that "whether the information sought is ... privileged from

disclosure is a question of law that is reviewed de novo") (citing Castlebrook, Ltd v. Dayton

Props. Ltd P'ship (2d Dist. 1992), 78 Ohio App. 3d 340, 346). By contrast, factual or otherwise
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"discretionary decisions"--such as whether the trial court should have undertaken an in camera

hearing-are reviewed for an abuse of discretion. Castlebrook, 78 Ohio App. 3d at 346.

1. The Self-Protection Exception Establishes A Universally Recognized Limitation On

The Scope Of The Attorney-Client Privilege.

While the attorney-client privilege generally protects "communications between an

attorney and his client," 7aylor v. Sheldon (1961), 172 Ohio St. 118, 121, several "well-

established exceptions" lirnit its underlying scope, Loutzenhiser v. Doddo (Pa. 1970), 260 A.2d

745, 748; see Lang v. Ingalls Zinc Co. (Tenn. Ch. App. 1898), 49 S.W. 288, 295 (noting that

"there are exceptions to the general rule as well settled as the rule itselP'). 1'hese exceptions

include the "crinie-fraud exception," see State ex rel. Nix v. City of Cleveland (1998), 83 Ohio

St. 3d 379, 383-84, the "joint-representation exception," see Netzley v. Nationwide Mut. Ins. Co.

(2d Dist. 1971), 34 Ohio App. 2d 65, 77-79, and the "self-protection exception," see Keck v.

Bode (Ohio Cir. Ct. 1902), 13 Ohio C.D. 413, 415, 1902 WL 868, at * 1. Under that last

exception, the one relevant here, evidence concerning the client's communications with its

attorney or the attorney's legal work does not qualify as privileged in a suit between the client

and the attorney over the attorney's professional services. See, e.g., Restatement (7hird) ofLaw

Governing Lawyers § 83 (2000).

A. Courts And Commentators Alike Universally Agree With The Self-

Protection Exception.

This self-protection exception is both deeply rooted and universally recognized. It dates

back over 150 years. See I{ochester City Bank v. Suydam, Sage & Co. (N.Y. Sup. Ct. 1851), 5

How. Pr. 254, 262. It has been adopted both "[i]n states where the privilege protecting

communications with attorneys is still regulated by the common law, as well as in those where it

is prescribed by statute." Keck, 1902 WI, 868, at *1; see Koeber v. Somers (Wis. 1901), 84 N.W.

991, 993. In fact, the exception is mentioned with approval by every jurisdiction that has
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considered it.' The United States Supreme Court, for example, recognized it in 1888. See Hunt

v, Blackburn (1888), 128 U.S. 464, 470-71. Many state supreme courts have likewise done so.

See, e.g., Pierce v. Norton (Conn. 1909), 74 A. 686, 688 ("An attorney may maintain an action

against his client for professional services, and, when to such action a defense like that in the

present case is made, he may show the circumstances under which the services were rendered in

proof of their value and in proof of his good faith."); Daughtry v. Cobb (Ga. 1939), 5 S.E.2d 352,

355 ("Thus the rule as to privilege has no application where the client, in an action against the

attorney, charges negligence or malpractice, or fraud, or other professional misconduct. In such

cases it would be a manifest injustice to allow the client to take advantage of the rule of privilege

to the prejudice of his attorney.") (internal quotation marks and citations omitted).

Ohio courts, including this Court, approved of the self-protection exception more than a

century ago. See Keck, 1902 WI, 868, at * 1. In Keck, a lawyer sued a former client seeking

legal fees for work performed in settling a dispute between the client and a third party. Id at * 1.

Despite an Ohio statute prohibiting an attorney from testifying about communications with the

client, the trial court permitted the attorney to testify that the client had confessed to him that

fraud accusations made by the third party were partially true. Id, at *2. On appeal, the circuit

1 See, e.g., Dewberry v. Bank of Standing Rock (Ala. 1933), 150 So. 463, 471 (Alabama law);

Carlson, Collins, Gordon & Bold v. Bandaicci (Cal. Ct. App. 1967), 257 Cal. App. 2d 212, 227-

28 (California law); Pierce v. Norton (Conn. 1909), 74 A. 686, 688 (Connecticut law); Browning

v. Potter (Colo. 1954), 271 P.2d 418, 422 (Colorado law); Olmstead v. Webb (1894), 5 App.

D.C. 38, 1894 WL 11974, at *7 (District of Columbia law); Daughtry v. Cobb (Ga. 1939), 5

S.E,2d 352, 355 (Georgia law); Sokol v. Mortimer (I11. App. Ct. 1967), 225 N.E.2d 496, 501

(Illinois law); Nave v. Baird (1859), 12 Ind. 318, 318 (Indiana law); Weinshenk v. Sullivan (Mo.

Ct. App. 1937), 100 S.W.2d 66,70 (Missouri law); State v. Madigan (Minn. 1896), 68 N.W. 179,

180 (Minnesota law); Mitchell v. Bromberger (1866), 2 Nev. 345, 1866 WL 1643, at *1-2

(Nevada law); Rochester, 5 How. Pr. at 262 (New York law); State v. Luper (Or. 1907), 91 P.

444, 445-46 (Oregon law); Loutzenhiser, 260 A.2d at 748 (Pennsylvania law); Lang, 49 S.W. at

295 (Tennessee law); Smith v. Guerre (Tex. Civ. App. 1913), 159 S.W. 417, 419-20 (Texas law);

Ilunt v. Blackburn (1888), 128 U.S. 464, 470-71 (United States law); Stern v. Daniel (Wash.

1907), 91 P. 552, 553 (Washington law); Koeber, 84 N.W. at 993-94 (Wisconsin law).
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court agreed with the trial court that Ohio's statutory privilege included the self-protection

exception, noting that the privilege "should receive the same construction as the rule of the

common law." Id. at * 1. It ultimately reversed the trial court, however, because it found that the

specific communication at issue (an admission of fraud) was unduly prejudicial and not

reasonably necessary to prove the legal services performed. Id. at *2. This Court, without

opinion, reversed the circuit court and reinstated the trial court's judgment, thereby indicating its

approval of the self-protection exception. See Bode v. Keck (1903), 69 Ohio St. 549.

In addition to the unanimity in decisional law, many legal commentators and treatises

have treated the exception as black-letter law. See, e.g., Restaternent (Third) of Law Governing

Lawyers § 83 ("The attorney-client privilege does not apply to a communication that is relevant

and reasonably necessary for a lawyer to employ in a proceeding: (1) to resolve a dispute with a

client concerning compensation or reimbursement that the lawyer reasonably claims the client

owes the lawyer; or (2) to defend the lawyer or the lawyer's associate or agent against a charge

by any person that the lawyer, associate, or agent acted wrongfully during the course of

representing a client."); Edna Selan Epstein, The Attorney-Client Pr•ivilege and the Worlc-

Product Doctrine Pt. 1, § V.F at 460 (ABA Sect. of Litig. 3d ed. 2001) ("The other major

exception allows an attorney to breach the privilege in the attorney's own interest, generally

when the performance of the attorney's responsibilities has been called into question.");

McCorrnick on Evidence § 91.1 at 414 (6th ed. Practitioner Treatise Series 2006) ("The weight of

authority seems to support the view that when client and attorney become embroiled in a

controversy between themselves, as in an action by the attorney for conipensation or by the client

for damages for the attorney's negligence, the seal is removed from the attorney's lips.");

Christopher B. Mueller & Laird C. Kirkpatrick, Evidence Under 7'he Rules 909 (4th ed. 2000)
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(noting that, "[b]y conlmon consensus, the attomey-elient privilege gives way in several

circumstances," and citing "[s]uits between client and lawyer [as] an obvious example"); 2 F.

Mechem, A Treatise On The Law OfAgency § 2313 (2d ed. 1914) (noting that "the attorney may

disclose information received from the client when it becomes necessary for his owii

protection").

B. The Self-Protectiou Exception Establishes Clear Rules Regarding'The Scope
Of Privilege, And Is Fundamentally Different From A Waiver Of Privilege.

These authorities set forth clear rules governing the exception. To begin with, it applies

both where the attorney sues the client seeking legal fees, see, e.g., Sokol v. Mortimer (111. App.

Ct. 1967), 225 N.E.2d 496, 501, and where the client sues the attorney alleging fraud or

malpractice, see, e.g., Nave v. Baird (1859), 12 Ind. 318, 318. Where it applies, it permits the

discovery and use of evidence that is "relevant and reasonably necessary" in a suit between the

lawyer and client, even if that evidence would be privileged in a suit between the client and a

third party. See Restatement (Third) Of The Law Governing Lawyers § 83; see also Mitchell v,

Bromherger (1866), 2 Nev. 345, 1866 WL 1643, at *2; Prof. Cond. Rule 1.6(b)(5).

The authorities likewise make clear that the self-protection exception represents a

limitation on the privilege's underlying scope. See, e.g., Stern v. Daniel (Wash. 1907), 91 P.

552, 553 ("It is also claimed that these letters were privileged, and that the court erroneously

admitted them. They would have been privileged, no doubt, as between either of the parties to

this suit and third parties; but as between the attorney and client the rule of privilege will not be

enforced where the client charges mismanagen:ent of his cause by the attorney, as was the case

here."). The exception is thus similar to other required elements of a valid privilege claim, such

as that the attorney-client communication be confidential, see State ex rel. Leslie v. Ohio Hous.

Fin. Agency, 105 Ohio St. 3d 261, 2005-Ohio-1508, at ¶ 26, or that the attorney-client
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cotnmunication be related to the matter for which the client retained the attorney, see Lemley v,

Kaiser (1983), 6 Ohio St. 3d 258, 264.

In this respect, as this Court has expressly recognized, there is a fiindamental difference

between "waiver of the privilege" and an "exception to the privilege." Boone v. Vanliner Ins.

Co. (2001), 91 Ohio St. 3d 209, 213. Boone held that, while Ohio's statutory attorney-client

privilege "provides the exclusive means by which privileged attorney-elient communications can

be waived by the client," traditional limitations on the scope of the privilege are "unaffected by"

the rules regarding waiver. Id. 1'he Restcatement (Third) Of The Law Governing Lawyers

likewise expressly distinguishes between "waivers" of privilege (set forth in Restatement §§ 78-

80) and "exceptions" that limit its scope (set forth in Restatemeut §§ 81-85). See id Chapter 5,

Topic 2, Title C, Introductory Note.

Because the traditional self-protection exception limits the privilege's scope, it does not

constitute a general waiver of privilege. Waiver destroys an otherwise validly asserted privilege

based on the client's conduct. Under the self-protection exception, by contrast, the privilege is

not destroyed, because it still protects attorney-client communications from disclosure at the

behest of third parties. Rather, the scope of that valid privilege simply does not cover a lawsuit

between the attorney and the client over the attorney's legal services. See, e.g., Unitecl States v.

Ballard (5th Cir. 1986), 779 F.2d 287, 292 ("A lawyer may reveal otherwise privileged

communications from his clients in order to recover a fee due him, or to defend himself against

charges of improper conduct, without violating the ethical rules of confidentiality or the attorney-

client privilege. The mere institution of suit against a lav,ryer, however, is not a waiver of the

privilege for all subsequent proceedings, however unrelated.").
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The self-protection exception is thus on all fours with the traditional joint-representation

exception that applies where an attorney jointly represents two clients. "I'hejoint-representation

exception also represents a limitation on the scope of privilege, rather than a privilege waiver. It

provides that communications between the attorriey and one of the clients are not privileged "in a

controversy between the [two clients]," even though there has been no waiver. Netzley, 34 Ohio

App. 2d at 78 ("Here the communications are clearly privileged from disclosure at the instance

of a third person. Yet they are not privileged in a controversy between the original parties ....")

(internal quotation marks omitted); see Loutzenhiser, 260 A.2d at 748 (noting that the privilege

does not apply where "the attorney represents both parties to the transaction-in disputes

between the parties inter se").

C. Sound Policy Supports The Self-Protection Exception.

As a final matter, sound policy supports this exception. It establishes the appropriate

balance between competing interests. On the one liand, it protects the client's legitimate

interests. It does not represent a general waiver of the privilege and applies only in the attorney-

elient disptite. See, e.g., Ballard, 779 F.2d at 292; Qualcomin Inc. v. Broadcom Corp. (S.D. Cal.

Nov. 7, 2008), No. 05-CV-1958-B, 2008 WL 4858685, at *6-7 (entering protective order that

any disclosures in the case were "made pursuant to ... the self-defense exception to the attoniey-

client privilege and shall not be viewed as a consent or waiver of any privilege or work product

imniunity on the part of [the client]"); Restatement (Third) Of The Law Governing Lawyers § 83

cmt. c(noting that "[p]rotective orders are a common feature of litigation involving otherwise

privilege(i materials" and can be used to limit access to evidence disclosed under the self-

protection exception); Med. Maet., 2009-Ohio-2496, at ¶ 23 ("Trial courts may use protective

orders to prevent confidential information, such as that contained in the medical records at issue,

from being unnecessarily revealed."). Here, for example, the exemption merely recognizes that

18



Squire Sanders can obtain and use evidence regarding its relationship with Givaudan in this

litigation.

On the other hand, the self-protection exception protects the attorney's legitimate

interests. Without it, a client who refuses to pay its law firm's fees could both assert professional

misconduct as a defense and rely upon the attorney-client privilege to prevent the law firm from

disproving the allegation. See, e.g., Sokol, 225 N.E.2d at 501 ("To reach a contrary conclusion

[to the self-protection exception] would be to permit an attorney to be charged with conduct fatal

to his cause of action, yet render him incompetent to answer in response to the attack upon his

professional integrity."); Mitchell, 1866 WI, 1643, at *2 ("It would be a manifest injustice to

allow the client to take advantage of [the privilege] to the prejudice of his attorney; or that it

should be carried to the extent of depriving the attorney of the means of obtaining or defending

his own rights."). The tactics employed by Givaudan throughout these proceedings illustrate this

conceni. Givaudan freely accuses Squire Sanders of malpractice, incompetence, and dishonesty.

(See, e.g., Givaudan Supp. Resp. to Int. at 6-16, Supp. 217-27.) Yet Givaudan invokes privilege

to prevent Squire Sanders from defending these charges. The self-protection exception is

specifically designed to prevent this unfairness.

II, Ohio Law On The Attorney-Client Privilege Incorporates The Well-Established
Self-Protection Exception,

Givaudan cannot use the attorney-client privilege to conceal Squire Sanders' legal work

here because this longstanding self-protection exception has been incorporated into Ohio's law

of evidence. An overlay of statutory enactments and common-law rules govern Ohio's atto y-

client privilege. Ohio Evidence Rule 501 makes that plain. It indicates that "[t]he privilege ot' a

witness, person, state or political subdivision thereof shall be governed by statute enacted by the

General Asseinbly or by principles of common law as interpreted by the courts of this state in the
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light of reason and experience." Evid. R. 501; see Leslie, 2005-Ohio-1508, at ¶ 26 (identifying

statutory and common-law attorney-client privileges); State v. McDermott (1995), 72 Ohio St. 3d

570, 574 (same). The self-protection exception applies equally wlietlier the statutory or

common-law privilege is at issue.

A. The Statutory Attorney-Client Privilege Incorporates The Self-Protection
Exception.

Ohio's statutory attorney-client privilege, codified at R.C. 2317.02(A), prohibits an

attorney from testifying about privileged communications. lt provides in relevant part:

The following persons shall not testify in certain respects:
(A)(1) An attorney, concerning a communication made to the attorney by a client
in that relation or the attorney's advice to a client, except that the attorney may
testify by express consent of the client or, if the client is deceased, by the express
consent of the surviving spouse or the executor or administrator of the estate of
the deceased client. However, if the client voluntarily testifies or is deemed by
section 2151.421 of the Revised Code to liave waived any testimonial privilege
under this division, the attorney may be compelled to testify on the same subject.

R.C. 2317.02(A)(1). This statute establishes a "testimonial privilege," Leslie, 2005-Ohio-1508,

at ¶ 26, that governs "communications directly between an attorney and a client," Jackson v,

GYeger, 110 Ohio St. 3d 488, 2006-Ohio-4968, at ¶ 7, Traditional comtnon-law concepts-

including, among others, the crime-fraud, joint-representation, and self-protection limitations on

the scope of privilege-have been incorporated into the statutory attorney-client privilege.

1. The General Assembly Intended To Incorporate Common-Law
Concepts Not Expressly Displaced By The Statute.

Common-law rules, like the self-protection exception, necessarily define the scope of

R.C. 2317.02(A)'s privilege. Under a traditional canon of construction, coivts interpret statutory

language that has a "widely accepted common-law meaning" in accord with that meaning.

Klemas v. Flynn (1993), 66 Ohio St. 3d 249, 250 (internal quotation marks and citation omitted);

see Richardson v. Doe (1964), 176 Ohio St. 370, 372-73 ("It is well established that where a
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statute uses a word which has a definite meaning at common law, it will be presumed to be used

in that sense and not in the loose popular sense."); Nedzr v. United States (1999), 527 U.S. 1, 21

("It is a well-established rule of construction that [w]here Congress uses terms that have

accumulated settled meaning under ... the common law, a court must infer, unless the statute

otherwise dictates, that Congress means to incorporate the established meaning oI'these terms.")

(internal quotation marks and citation omitted); R.C. 1.42 (instructing courts to construe a phrase

with "a technical or particular meaning" in conformity with that meaning). This rule follows

from the principle that statutes "in derogation of the common law" should be "strictly construed"

to enact only those changes from the common law that are unambiguous. YVeis v. Weis (1947),

147 Ohio St. 416, 428-29.

This traditional canon applies with full force to R.C. 2317.02(A) because the statute

represents a codification of the common-law privilege. See Lemley, 6 Ohio St. 3d at 263 ("The

Ohio Legislature has codified the common law attorney-client privilege in R.C. 2317.02."). It is

true that the statutory language "clearly enumerates the means by which a client rnay waive the

statutory attorney-client privilege" for evidence that falls within it, thereby displacing any

contrary cornmon-law rules related to waiver. Jackson, 2006-Ohio-4968, at ¶ 12 (emphasis

added). But the statute "provides only minimal guidanoe" for determining the anteeedent

question of "[w]hat is a privileged conimunication between an attorney and a client" in the first

instance, t1vfoskovitz v. Mt. Sinai Med. Ctr. (1994), 69 Ohio St. 3d 638, 660 & 662 n.8 (noting

that "the statute does not define what is meant by the terni `communication"'). That is because,

"[i]n the determination [of) whether a commtmication by a client to an attorney should be

afforded the cloak of privilege, much ... depend[s] on the circumstances of each case." Lemley,

6 Ohio St. 3d at 264 (internal quotation marks and citations omitted). The statute uses many
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"legal terin[s] of art" with established common-law meanings, Klemas, 66 Ohio St. 3d at 250

(internal quotation marks omitted), such as attorney-elient "communication," "in that relation,"

and "testimonial privilege," R.C. 2317,02(A). Accordingly, common-law privilege rules, such as

the self-protection exception, offer specific guidance in interpreting this general language.

For this reason, many courts elsewhere have interpreted nearly identical testinionial

privilege statutes as including the traditional self-protection exception. See, e.g., Pappas v.

Holloway (Wash. 1990), 787 P.2d 30, 33-34 (holding that the self-protection exception was

incorporated into a Washington statute providing that "[a]n attorney or counselor shall not,

without the consent of his or her client, be examined as to any communication made by the client

to him or her, or his or her advice given thereon in the course of professional employment");

Mi[cfzell, 1866 WL 1643, at * 1-2 (holding that the self-protection exception was incorporated

into a Nevada statute prohibiting an attorney from being a witness "to any commtmication made

by the client to him, or his advice given therein, in the course of professional employment");

Koeber, 84 N.W. at 993 (holding that the self-protection exception was incorporated into a

Wisconsin statute prohibiting an attorney from "disclos[ing] a communication made by his client

to him or his advice given thereon in the course of his professional employment").

This Cotut should follow this case law interpreting these nearly identical statutes.

Because the common law has long included the self-protection exception, see supra Section I,

the general statutory language at issue here should likewise be interpreted to include it. See

Klemas, 66 Ohio St. 3d at 250.

2. The General Assembly Repeatedly Amended Ohio's Statutory
Attorney-Client Privilege Without Ever Indicating Disapproval Of
The Universally Accepted Self-Protection Exception.

The Court has even more reason to follow the self-protection rule, because, as mentioned

above, Ohio courts have incolporated it into the statutory privilege dating back a century. See
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Keck, 1902 WL 868, at * 1(approving of the self-protection exception, but excluding

communication at issue on prejudice grounds), rev'd without opinion by Bode, 69 Ohio St. 549

(reinstating the trial court's judgment admitting communication under self-protection exception).

Keck has great relevance here because "[i]t is presumed that the General Assembly is fully aware

of any prior judicial interpretation of an existing statute when enacting an amendment." Clark v.

Scarpelli (2001), 91 Ohio St. 3d 271, 278. Since Keck, the Ohio General Assembly has

repeatedly ainended and recodified Ohio's statutory attorney-client privilege without ever

indicating disapproval of the self-protection exception. See, e.g., Am. Sub. S.B. No. 117 (2006);

Sub. II.B. No. 144 (2006); H.B. No. 606 (1998); S.B. No. 223 (1996); S.B. No. 230 (1996); II.B.

No. 529 (1986); Am. H.B. No. 284 (1980); H.B. No. 682 (1975); Am. H.B. No. 576 (1953); G.C.

11494 (1938). Not once has the General Assembly added language to eliminate or otherwise

alter the self-protection rule recognized in this State by Keck and accepted by every other

jurisdiction to have addressed the issue. Cf. State v. Ferguson, 120 Ohio St. 3d 7, 2008-Ohio-

4824, at ¶ 23 (recognizing that "the General Assembly has shown no hesitation in acting

promptly when it disagrees with appellate rulings involving statutory construction and

interpretation").

That rule has essentially been codified, because this "legislative inaction in the face of

longstanding judicial interpretations ... evidences legislative intent to retain existing law." State

v. Cichon (1980), 61 Ohio St. 2d 181, 183-84. To reverse course after a hundred years, and to

make Ohio the only State in the country to refuse to recognize the self-protection exception,

would only unsettle the General Assembly's settled expectations. See Spitzer v. Stzlling,s• (1924),

109 Ohio St. 297, 305 ("[T']he law having existed since that date without amendment of that

particular feature, it will be presumed that the Legislature has been satisfied with the
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interpretation given [by the court], and it being entirely a question of policy, it would aniount to

judicial legislation upon the part of this court to make a change of interpretation or application at

this late date.").

3. Abrogating The Self-Protection Exception Would Call Into Question
The Statute's Incorporation Of Other Common-Law Concepts,
Including The Crime-Fraud Exception.

This Court has repeatedly relied upon common-law principles and common-law sources

in interpreting the scope of R.C. 2317.02(A) and its predecessors. For starters, the Court has

suggested, based on tradition, that the "communications" covered by the statute include only

"confidential communications" between attorney and client, even though the statute by its terms

applies to all "communications" between attorney and client in that relation. Leslie, 2005-Ohio-

1508, at ¶ 26 (emphasis added); see Moskovilz, 69 Ohio St. 3d at 660-61 (noting that "the mere

relation of attorney and client does not raise a presumption of confidentiality of all

communications made between them"); Ex parte Martin (1943), 141 Ohio St. 87, 104-05

(distinguishing between "facts within [attorney's] own knowledge" and "confidential

communications") (internal quotation marks omitted); Foley v. Poschke (1941), 137 Ohio St.

593, 595 (referencing "general i-ule that communications between an attorney and his client in

the presence of a third person are not privileged," but finding that the rule did not apply "when

such third person is the agent of either the client or the attorney"). That follows from the

common law, which requires that the communications be "made in confidence" as an element of

the privilege. Leslie, 2005-Ohio-1508, at ¶ 21 (internal quotation marks omitted). Were the

statute interpreted otherwise, the privilege would protect all client communications to the

attorney, even those openly and intentionally made in front of adversaries that were never meant

to be privileged.
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Furthermore, the Court has interpreted the statutory requirement of a"communication"

from a client to an attorney "in that relation," R.C. 2317.02(A)(1), consistent with common-law

concepts. Relying on common-law sources, for example, it has held that the statute covers

comtnunications between an attorney and a prospective client, not simply an actual elient. See

Taylor, 172 Ohio St. at 120-21. Showing its approval of this Court's reliance on the coinmon

law, the General Assembly subsequently codified that holding. See R.C. 2317.021(A) (defining

"client" as "a person ... that ... consults an attorney for the purpose of retaining the attorney").

The Court has likewise indicated that-wliile the term "`communications,"' "in the lay sense," is

"confined to oral or written matters"-the term, as used in the common-law sense of the word,

also protects even "knowledge gained by an attoniey, during the attorncy-client relationship."

Taylor, 172 Ohio St. at 122-24 (emphasis added).

In addition, the Court has indicated that the statute incorporates other traditional

limitations on the scope of attorney-client privilege, such as the crime-fraud exception-the

exception for attorney-client communications in furtherance of a crime or fraud. See Boone, 91

Ohio St. 3d at 211-12; Moskovitz, 69 Ohio St. 3d at 661; see also Nix, 83 Ohio St. 3d at 383-84.

As an offshoot of that traditional crime-fraud exception, Boone and Moskovitz established related

exceptions for an insurer's bad-faith denial of insurance coverage or refusal to settle. See Boone,

91 Ohio St. 3d at 213; Moskovitz, 69 Ohio St. 3d at 661. If this Court rejects the traditional self-

protection exception, it necessarily must reject all other well-supported exceptions, stich as the

crime-fraud exception and the joint-representation exception. And it must do so despite case law

suggesting approval of these other exceptions. 2

2 Notably, moreover, the Court in Boone departed from the crime-fraud exception's traditional
common-law procedure for insurance companies-it held that the exception applied immediately

after an allegation of bad-faith, 91 Ohio St. 3d at 213, rather than requiring a prima facie
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In sum, the Cotu-C has repeatedly looked to common-law principles and common-law

sources in determining the scope of the statutory privilege. It should continue to do so here by

applying the traditional self-protection exception.

4. This Court Recently Reaf6rmed Its Approval Of The Self-Protection
Exception Through Adoption Of Ohio Rule Of Professional Conduct
1.6(b)(5).

This Court just recently reaffn-ined its approval of the self-protection exception when it

adopted new Ohio Rules of Professional Conduct to govern Ohio lawyers, effective February

2007. Rule 1.6(b)(5) permits an attorney to reveal "information protected by the attoiney-client

privilege under applicable law" when reasonably necessary "to establish a claim or defense on

behalf of the lawyer in a controversy between the lawyer and the client." But if the statutory

privilege lacked a similar exception, it would make this Rule effectively meaningless. The

privilege would prohibit a lawyer from using the very infoimation that the Rule permits the

lawyer to use "to establish a clahn or defense." Prof. Cond. Rule 1.6(b)(5). The Court should

strive to set forth an interpretation that reconciles the attorney-client privilege and the Ohio Rules

of Professional Conduct rather than one that places them in conflict. See, e.g., Lannen v.

Worland (1928), 119 Ohio St. 49, syllabus 'I 1(interpreting separate provisions "enacted in two

separate and distinct acts" "with a view to harmonizing their several provisions" because they

showing of bad faith, see id. at 217 (Cook, J., dissenting). The General Assembly recently

reversed that aspect of Boone, and returned to the prior common-law approach, requiring a prima

facie showing. See R.C. 2317.02(A)(2) (requiring, where the client is an insurance company, for
"the party seeking disclosure of the [attorney-client] coinmunications [to make] a prima facie
showing of bad faith, fraud, or criminal misconduct by the client"). That this Court departed
from the common-law procedure, only to have the General Assembly reverse the Court and
return to the common law, illustrates the legislative intent that this Court look to traditional
common-law rules on matters--such as the crime-fraud and self-protection exceptions-as to

which the statute is silent.
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were "related and interdependent"); cf 2B Sutherland Statutes & Statutory Construction § 51:2

(7th ed. 2009) (noting that laws on the sanie subject "all should be construed together").

For all these reasons, the Court should hold that R.C. 2317.02(A) incoiporates the

longstanding self-protection exception.

B. Ohio's Common-Law Attorney-Client Privilege Likewise Incorporates The
Self-Protection Exception.

Ohio's law of evidence also includes a common-law attorney-client privilege on top of

the statutory privilege set forth in R.C. 2317.02. See Leslie, 2005-Ohio-1508, at 1126. It govenis

"information obtained in the confidential relationship," id (intenial quotation marks omitted),

that does not fall within the statutory privilege's domain of communications "directly between an

attorney and a client," Jackson, 2006-Ohio-4968, at 117. The Court has applied it, for exatnple,

to communications between the client and an agent of the attorney rather than directly with the

attotney. See McDermott, 72 Ohio St. 3d at 574; State v. Post (1987), 32 Ohio St. 3d 380, 385.

The selfprotection exception, which originated with the common law, equally limits the scope

of this common-law privilege. As the court noted in Keck, "[i]n states where the privilege

protecting communications with attorneys is still regulated by the common law," attorney-client

communications are not privileged in a suit between attorney and client. 1902 WI, 868, at *1.

C. The Court Of Appeals Erred By Rejecting The Self-Protection Exception To

Attorney-Client Privilege, And Focusing Iustead On WaiverOf Privilege.

The court of appeals flatly rejected the self-protection exception under both the statutory

and common-law attorney-client privileges. (Appx. 16-18, 25.) That decision represents (to our

knowledge based on exhaustive research) the first time any court in the United States has

rejected the existence of the self-protection exception. The court oF appeals erred in numerous

ways.
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1. In Construing The Statutory Privilege, The Court Of Appeals

Mistakenly Relied On The Waiver Rules In Jackson v. Greger.

With respect to the statutory attorney-client privilege, the courC of appeals erroneously

relied on waiver rules without any analysis as to the underlying scope of the privilege. In that

respect, tlie court of appeals erred by eliminating the self-protection exception based solely on

this Court's decision in Jackson v. Greger. (See Appx. 16-18.)

In Jackson, the plaintiff, Maudy Jackson, had pleaded guilty to a crinie at the advice of

her attorney, the defendant, Lawrence Greger. 2006-Ohio-4968, at ¶ 2. With the aid of' a new

attorney, Jackson brought suit under 42 U.S.C. § 1983 against the police officers that had

charged lier. Her § 1983 suit was dismissed on the basis of her prior guilty plea. /d. at 113. As a

result, Jackson sued Greger, alleging that he had committed malpractice by advising her to plead

gailty. In that malpractice action, Jackson expressly conceded that she had no privilege with

respect to any communications or work performed by Greger. See Br. of Appellee, Maudy

Jackson, Jackson v. Greger•, Ohio S. Ct. Case No. 05-0905, at 7. The question instead was

whether Jackson had impliedly waived privilege with respect to communications with her new

attorney in the § 1983 suit, merely by filing the malpractice action against Greger. The Court

held that slie had not. Relying upon State v. McDermott, 72 Ohio St. 3d 570, it held that "R.C.

2317.02(A) provides the exclusive means by which privileged communications directly between

an attorney and a client can be waived." Jackson, 2006-Ohio-4968, at syllabus ¶ 1. Because

R.C. 2317.02(A) unambiguously authorizes waiver of the attorney-client privilege only by the

cliei-it's express consent or voluntary testimony, id. at ¶ 12, Greger could not rely upon Jackson's

mere filing suit for his waiver claim.

This holding from Jackson is irrelevant here. As is evident, Jackson addressed solely the

manner in which a client could waive the statutory privilege for evidence that clearly fell within
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it. Id. at ¶ 12. The Court did not opine upon the antecedent question concerning the statutory

privilege's scope, including whether the privilege incorporated well-established exceptions such

as the crime-fraud exception, the joint-representation exception, or the self-protection exception.

This case, however, concerns that antecedent question. Because the self-protection rule holds

that attorney-client communications are not privileged in a suit between the attorney and the

client, no waiver analysis need be undertaken. A client obviously cannot waive privilege for

non-privileged materials.

Jackson would be relevant if Squire Sanders had moved to compel production of material

concerning Givaudan's relationship with its new counsel (a waiver situation), rather than

Givaudan's relationship with Squire Sanders (a self-protection situation). But that is not what

Squire Sanders sought in its motion to compel or what the trial court ordered produced. While

some of Squire Sanders' original document requests asked for communications between

Givaudan and its new counsel (see Squire Sanders Reqs. for Produc, at 5-8, Supp. 46-49), those

requests were not part of its motion to compel or the trial court's order, both of whicli relied

solely on the self-protection exception (see Squire Sanders Mot. to Compel at 1-3, Supp. 229-31;

Appx. 33-36). As a result, no waiver analysis was necessary for deciding Squire Sanders'

motion to compel.

To be sure, the Jackson opinion mentioned "exceptions" and "limitations" in the course

of its discussion of waiver. It indicated that this Court had previously "rejected the adoption of

judicially created waivers, exceptions, and limitations for testimonial privilege statutes." 2006-

Ohio-4968, at ¶ 13; see also Roe v. Planned Parentlaood Sw. Ohio Region, 122 Ohio St. 3d 399,

2009-Ohio-2973, at ¶ 48 (noting that any "exception to the physician-patient privilege is a matter

for the General Assembly to address"). But Jac•kson cannot reasonably be interpreted as niore
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than a case addressing when an otherwise valid attorney-client privilege claim can be waived.

See Jackson, 2006-Ohio-4968, at syllabus ¶ 1(the Jackson syllabus, referring to "waive frf of

privilege and making no mention of any traditional exceptions that go to the scope of privilege)

(emphasis added); Grace v. Mastrtaserio (1st Dist.), 182 Ohio App. 3d 243, 2007-Ohio-3942, at

¶ 22 (noting that "the Jackson court expressly limited its holding to the case that was under

consideration").

To begin with, the specific authority on the statutory attorney-client privilege that

Jackson cited for its dictum conceniing "exceptions" addressed waiver of a valid privilege claim

after it had been established, not exceptions and limitations on the underlying scope of the

attorney-client privilege. 2006-Ohio-4968, at 1113; see McDermott, 72 Ohio St. 3d at 572

(refusing to recognize waiver of the attorney-client privilege from the client's later disclosure of

privileged communications to a third party); see Waldmann v. Waldmanrt (1976), 48 Ohio St. 2d

176, 178 (per curiam) (refusing to recognize waiver of the attorney-client privilege from the

mere "filing of a domestic relations complaint"); Swetland v. Miles (1920), 101 Ohio St. 501,

504 (refusing to recognize waiver of the attorney-client privilege after the client's death based

upon a request by the client's heirs). What is more, with respect to one of those waiver opinions,

Waldmann, the Court later explicitly clarified that the traditional crime-fraud exception limits the

scope of the privilege even wliere there has been no statutory waiver. Lemley, 6 Ohio St. 3d at

264-66 & n.8 (treating Waldmann as "narrow[]" and holding that the privilege did not apply

"when the attorney's assertion of [it] is a cover for cooperation in wrongdoing"-i.e., the crime-

fiaud exception limits the scope of the privilege, notwithstanding that the statute does not include

"crime-fraud" as a circumstance constituting waiver).
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Indeed, the Court would have to overrule more than Lemley were it to hold that the

statute did not include traditional exceptions. See Boone, 91 Ohio St. 3d at 212-13; Moskovitz,

69 Ohio St. 3d at 661-63. In Moskovitz, for example, this Court held that the privilege included

an exception for "materials showing the lack of a good faith effort to settle" by a party. Boone,

91 Ohio St. 3d at 212 (internal quotation marks omitted). Boone applied that holding to an

insurer's bad-faith denial of coverage. Id. at 213. 1'he Court rejected the defendant's argument

that the statutory privilege "provides the exclusive means by which privileged attorney-client

comnmunications can be waived by the client," an argument based upon the McDermott opinion

on which Jackson relied. Id. 1'o do so, Boone expressly adopted the very distinction between

waiver and exception with whicli the court of appeals disagreed here. (Appx. 24.) Specifically,

Boone indicated: "McDermott addresses client waiver of the privilege, whereas Mo,skovitz sets

forth an exception to the privilege and is therefore unaffected by our holding in McDermott."

Boone, 91 Ohio St. 3d at 213. Boone's holding controls the question whether Jackson, a case

about waiver, affectcd the continuing viability of the self-protection exception. It did not.

In any event, even if the particular phrase in Jackson referring to "exceptions" were to be

taken more broadly as having relevance for determining the underlying scope of the privilege,

the court of appeals' decision is still ei-roneous. That is because that phrase stands, at most, for

the proposition that the courts do not have the power to manufacttve--"judicially create[]"-

exceptions separate and apart fi•om the legislative intent behind R.C. 2317.02(A), which was to

incorporate exceptions historically recognized at common law. Jackson, 2006-Ohio-4968, at

1113 (emphasis added). Confiiniing, as here, that a statute codifying the common-law privilege

includes an historically well-recognized exception is no act of creation, judicial or otherwise.

Even the dissent in Boone, which argued that the exception involved there was being judicially
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created, agreed with the majority that the statute does incorporate "well-supported" conimon-law

exceptions. 91 Ohio St. 3d at 218-19 (Cook, J., dissenting) (citing the crime-fraud and joint-

representation exceptions as being well-supported). The disagreement between the majority and

dissent in Boone instead concerned whether an exception for an insurer's bad-faith denial of

coverage had ever been a traditional exception to privilege. Id.

Here, we do not ask the Court to manufacture some novel exception to attorney-client

privilege completely divorced from the statute and based solely on notions of public policy. To

the contrary, the self-protection exception is as well-rooted in common law as the crime-fraud

and joint-representation exceptions. It is Givaudan that urges the Court to ignore 150 years of

history and to become the first court in the United States to reject the existence of the self-

protection exception.

2. In Construing The Coinmon-Law Privilege, The Court Of Appeals
Mistakenly Relied On The Waiver Rules In Hearn v. Rhay.

The court of appeals equally erred by relying on waiver rules to reject the self-protection

exception for the cominon-law privi1ege. (See Appx. 19-20.) It did so again without engaging in

any analysis of the underlying scope of that privilege or its necessary elements. (Id.) Instead, it

automatically (and once again) turned to waiver rules, adopting the implied-waiver doctrine set

forth in Hear•n v. Rhay (E.D. Wash. 1975), 68 F.R.D. 574. Under that test, a party will be found

to have impliedly waived privilege "when `(1) assertion of the privilege was a result ol'some

affirmative act, such as filing suit, by the asserting party; (2) tlirough this affirmative act, the

asserting party pat the protected information at issue by ma.kitzg it relevant to the case; and

(3) application of the privilege would have denied the opposing party access to information vital

to his defense."' (Appx. 17 (quoting Hearn, 68 F.R.D. at 581).)
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Ilearn's implied-waiver test is irrelevant here. Givaudan has identified no Ohio court

that has applied the Hearn test for communications between an attorney and a client in litigation

between the two, which is the circumstance at issue here. Rather, the Ohio case law that has

adopted Hecarn has done so in waiver cases, where an attomey outside the privileged relationship

seeks coinmunications between a foimer client and a different attoiney. See, e.g., Grace, 2007-

Ohio-3942, at ¶¶ 12, 21 (applying implied-waiver test when attorney sought communications

between client and other counseo.3 Here, as described above, Squire Sanders' current motion to

compel seeks documents and testimony aoncerning only the Squire Sanders/Givaudan

relationship, not Givaudan's relationship or communications with successor counsel. No

implied-waiver analysis is necessary for the evidence sought by that motion to compel.

In addition, while Hearn referred to the situation here-"where the attorney and client are

themselves adverse parties in a lawsuit arising out of the relationship"-as involving "[a]n

implied waiver" of privilege, 68 T.R.D. at 580, as opposed to an exception, that was simply an

iniprecise dictum offered in support of Flearn's actual holding. Hearn was a prototypical waiver

case. A prisoner had filed a § 1983 suit against prison employees, alleging that they violated his

constittitional rights by confGning him in a solitary cell with unsanitary conditions. Id. at 577. In

defense, the employees relied upon qualified immunity by arguing that their decisions were niade

in good faith. Id. To negate this defense, the prisoner sought discovery on the legal advice that

the employees had received. Id. Waiver principles thus appliedbeeause an individual outside

' See also MeMahon v. Shurnaker, Loop & Kendrick, LLP (6th Dist.), 162 Ohio App. 3d 739,

2005-Ohio-4436, at ¶¶ 4-5, 15-17 (same); Smalley v. Friedman, Domiano & Smith Co. L.P.A.
(Ohio App. 8th Dist. May 6, 2004), No. 83636, 2004 WL 1048207, 2004-Ohio-235 1, at ¶¶ 30-32

(same); G. Rand Srnith Co., L.P.A. v. Footbridge Capital, LLC (Ohio App. 3d Dist. May 3,
2002), Nos. 14-01-39, 14-01-40, 2002 WL 987846, 2002-Ohio-2189, at ¶¶ 4, 8-15 (same); Ward

v, Graydon, Head & Ritchey (12th Dist.), 147 Ohio App. 3d 325, 2001-Ohio-8654, at ¶¶ 12, 26-

29 (same); H & D Steel Serv., Inc. v. Weston, Ilurd, Fallois, Paisley & Ffowley (Ohio App. 8th

Dist. July 23, 1998), No. 72758, 1998 WL 413772, at *1, *34 (saine).
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the attomey-client relationship sought to invade it. Id, at 581-82. The question was whether the

client had waived privilege with respect to all parties and all litigations. Hearn did not involve

the situation presented here, where parties within the protected relationship sue each other.

Nor would Hearn's implied-waiver test make sense in these circumstances. It would

enconlpass too little and too much. For one thing, Hearn's implied-waiver test would effectively

eviscerate the longstanding scope of the self-protection exception. As explained above, supra

Section I, it is black-letter law that the self-defense exception applies even when the attorney

initiates the lawsuit against the clicnt for legal fees. See, e.g., Sokol, 225 N.E.2d at 501; Keck,

1902 WL 868, at * 1. In those circumstances, even if the client has not engaged in any

affirmative acts that make the lawyer-client cornmunications relevant, the self-protection

exception still applies. Yet, without any waiver, the Hearn test would not.

For another, when Hearn's implied-waiver test is satisfied, it results not only in waiver in

litigation between the attorney and the client but also in litigation between the client and all other

parties. See, e.g., Restatement (Third) ofLaw Governing Lawyers § 79 cmt. i. (noting that

"[w]aiver ordinarily extends to the litigation in or in anticipation of which a disclosure was made

and future procee(lings as well, whether or not related to the original proceeding) (emphasis

added). Thus, the court of appeals' decision automatically to apply waiver principles here

undermines one of the key reasons for the existence of a self-protection exception-to protect the

client from having to choose between litigating a case against a lawyer by waiving the privilege

or foregoing that litigation to preserve the privilege. See Ballard, 779 F.2d at 292; Qualcomm,

2008 WL 4858685, at *6-7.
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3. T'he Court Of Appeals Erroneously Treated The Ohio Rules Of
Professional Conduct As Irrelevant.

The court of appeals also erred in treating the Ohio Rules of Professional Conduct as

irrelevant to this question. (Appx. 20-22.) It noted that it could not read Rule 1.6(b)(5) "as the

preeminent and controlling authority in this matter." (Appx. 22.) But Squire Sanders has never

suggested to the contrary; privilege rules are governed by a mixture of statute and comnlon law.

See Evid. R. 501. That does not mean, however, that courts should simply disregard the Ohio

Rules of Professional Conduct in resolving privilege questions, as the court of appeals did here.

To the contrary, the Court should strive to maintain consistency in "related bodies of law,"

including the attorney-client privilege, the work-product doctrine, aud the rule of confidentiality

in professional etliics. Prof. Cond. Rule 1.6 cmt. 3. That is because "it is [the Court's] role to

make sense rather than nonsense out of the corpus juris" by interpreting a provision in a manner

that "fits most logically and comfortably into the body of both previously and subsequently

enacted law." W. Va. Univ. Hosps., Inc. v. Casey (1991), 499 U.S. 83, 100-01, superseded by

statute on other grounds as recognized in Richlin Sec. Serv. Co. v. Cherto ff (2008), 128 S. Ct.

2007, 2015, n.6; see Lannen, 119 Ohio St. at syllabus ¶ 1.

The court of appeals abandoned this principle by disregarding Rule 1.6(b)(5). It could

not-indeed, did not even attempt to-reconcile its reading of the privilege with Rule 1.6(b)(5),

which permits an attorney to use privileged information to establish a claim or defense against a

client. Rule 1.6(b)(5), while not dispositive alone, certainly supports Squire Sanders' position

here. It shows that the Court should interpret the statutory and cornsson-iaw attoraiev-client

privileges to have incorporated the self-protection exception.
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IIl. Traditional Exceptions, Including The Self-Protection Exception, Equally Limit

Ohio's Work-Product Doctrine.

The self-protection exception equally prevents Givaudan from relying on Ohio's work-

product doctrine to block discovery of evidence related to Squire Sanders' professional services

in this litigation. The work-product doctrine, set forth at Ohio Civil Rule 26(B)(3), generally

protects material prepared in anticipation of litigation unless good cause has been shown for its

production:

[A] party niay obtain discovery of documents, elcatronically stored inforniation
and tangible things prepared in anticipation of litigation or for trial by or f'or
another party or by or for that other party's representative (including his attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing of good
cause therel'or.

Civ. R. 26(B)(3). In general, "good cause" "requires demonstration of need for the materials-

i.e., a showing that the materials, or the information they contain, are relevant and otherwise

unavailable." Jackson, 2006-Ohio-4968, at ¶ 16. This Court has held that traditional privilege

exceptions satisfy this good-cause requirement. See Moskovitz, 69 Ohio St. 3d at 662. "I'hus,

while a waiver of attorney-client privilege may not necessarily apply to worlc-product doctrine,

see In re Election ofNov. 6, 7990far Offce ofAtt y Gen. (1991), 57 Ohio St. 3d 614, 615, the

self-protection exception applies equally to both.

To begin with, in Moskovitz, the Court held that the exception at issue there applied to

both the "attorney-client privilege" and the "work product" doctrine. Moskovitz, 69 Ohio St. 3d

at 662. Thus, "materials protected by the attorney-client privilege and those protected by the

work product doctrine are ... treated similarly" for purposes ofthls exception, "there being no

basis for distinguishing the materials." Nat'l Union Fire Ins. Co. of Pittsburgh v, Ohio State

Univ. Bd ofTrs. (Olzio App. 10th Dist. Aug. 4, 2005), No. 04AP-1340, 2005 WL 1840220,

2005-Ohio-3992, at ¶ 9; see Garg v. State Azito. Mut. Ins. Co. (2d Dist), 155 Ohio App. 3d 258,
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2003-Ohio-5960, at ¶ 16 (noting that "both attorney-client communications and work-product

materials are subject to disclosure" under bad-faith refusal-to-insure exception).

That conclusion follows fi•om Moskovitz's roots in the traditional crime-fraud exception.

See 69 Ohio St. 3d at 660-61. "Courts generally hold that the [crime-fraud] exception applies to

the work-product doctrine as much as it does to the attorney-client privilege." Epstein, Attorney-

Client Privilege Pt. 2, § VI.D at 591; see, e.g., In re Sealed Case (D.C. Cir. 1982), 676 F.2d 793,

811 n.67 (noting that "[e]very circuit which has considered the question has held or assumed that

the crime-fraud exception applies to the work product privilege"); In re Grand Jury Proceedings

(3d Cir. 1979), 604 F.2d 798, 803 (holding "that the crime-fi-aud exception comes within `good

cause' to deny applicability of the work product doctrine"). Obio courts agi-ee. See, e.g., Kracht

v. Kracht (Ohio App. 8th Dist. June 5, 1997), Nos. 70005, 70009, 1997 WL 298265, at *9

("Communications otherwise protected by the attorney-client privilege or work product doctrine

are not protected if the communications are made in furtherance of crime, fraud, or other

misconduct.") (emphasis added).

This Court's decision to treat the attorney-client privilege and work-product doctrine the

same for purposes of traditional exceptions necessarily applies to the self-protection exception as

well. Indeed, numerous authorities recognize that "[i]f the attorney's conduct is a central issue in

the case," as when the self-protection exception is implicated, "the work-product protection does

not apply." Epstein, Attorney-Client Privilege Pt. 2, § VLC at 589; see id at 584 (referring to

this principle as an "exception[] to the work-product protection"); cf. YVaste Mgmt., Inc. v. Int'1

Surplus Lines Ins. Co_ (111. 1991), 579 N.D.2d 322, 331 (holding that the joint-representation

exception applies to work-product doctrine). In other words, "[a] party who asserts that a

lawyer's assistance was defective may not invoke work-product immunity to prevent an
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opposing party's access to infoimation conceming the claim." Restatement (Third) ofLaw

Governing Lawyers § 92 cmt. c. As a result, the Court should hold that the self-protection

exception, when its requirements are met, overcomes any alleged work-product protections.

The court of appeals, by contrast, simply ignored this law in reaching its result. Without

citing Moskovitz, it instructed the trial court to follow general work-product rules that govem

when no traditional exception is at issue. (Appx. 26-29.) Those work-product rules are

unnecessary here, however, because of the self-protection exception. Thus, the court of appeals

erred by requiring the trial conrt to follow rules that simply do not apply under these facts.

IV. The Trial Court Correctly Applied The Self-Protection Exception In Resolving

Squire Sanders' Motion To Compel.

The trial court correctly applied the self-protection exception in granting Squire Sanders'

motion to compel. 1'hat motion sought only to prevent Givaudan from blocking discovery and

use of evidence that fell within the self-protection exception. (Squire Sanders Mot. to Compel at

1, Supp. 229 (seeking evidence "concerning the Givaudan/Squire Sanders relationship" based on

"universally recognized self-proteetion exception").) Under the exception, this evidence is not

privileged in this litigation. To grant the motion, therefore, the court needed only to find that

Ohio law incorporated the self-protection exception and that the evidence sought over the

Givaudan/Squire Sanders relationship was relevant and reasonably necessary. That is exactly

what the trial court did. It adopted the self-protection exception and found "good cause" for

Squire Sanders' discovery requests that were based upon that exception. (Appx. 35,)

There can be no real dispute that the requested docLiments and testimony were relevant

and reasonably necessary. Indeed, Givaudan's opposition to the motion to compel made no

contrary argument. It claimed only that the evidence was not "vital" to Squire Sanders' defense,

which is what Squire Sanders would need to show to establish that Givaudan waived common-
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law privilege. (Opp'n to Mot. to Compel at 13, Supp. 260.) Givaudan's argument was irrelevant

to the question here. Nor could Givaudan have possibly claimed that the documents and

testimony sought were irrelevant and outside the realm of reasonable request. While Givaudan

has objected literally hundreds of times to docLunent requests and deposition questions, a detailed

analysis of every one of these objections is not required to conclude that a law firm accused of

abusing its relationship with a former client reasonably needs discovery concerning the client's

allegations.

Just a few examples reveal the untenable nature of Givaudan's position. For instance,

Givaudan claims that Squire Sanders billed for "unauthorized work." (Givaudan Supp. Resp. to

Int. at 12, Supp. 223.) Yet, it "instruct[ed] [its general counsel] not to answer" a question

concerning "what [she] specific:ally authorize[d] Squire Sanders to do." (Garfinkel Dep. at 158,

Supp. 152.) Similarly, Givaudan claims that Squire Sanders' invoices "include[d] billing for

uimecessary work." (Givaudan Supp. Resp. to Int. at 7, Supp. 218.) Yet again, when its general

counsel was asked if she had any "communications with anyone at Squire Sanders about work

that [she] believed was unnecessary," she responded that she "can't answer the question without

waiving the attorney/client privilege." (Garfinkel Dep. at 163, Supp. 153.) Finally, this is a

billing dispute. "The legal fees and 11ow they were compiled is, indeed, the center of this

controversy," (Appx. 35.) Givaudan, however, refused to allow testimony concerning specific

billing entries, claiming that "there are a nuniber of particular narratives on the bills in general

that either are protected by work product or would reveal attorney/client or other privileged

information." (Garfinkel Dep. at 81, Supp. 132.) And while Givaudan argues that Squire

Sanders' charges were unreasonable and excessive, it claims that Squire Sanders' experts cannot

have access, even pursuant to a confidentiality agreement, to the invoices and otller documents
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necessary for thetn to opine on that and other aspects of the Squire Sanders/Givaudan

relationship. (See Correspondence regarding experts, Supp. 210-11.) Under the self-protection

exception, Givaudan cannot continue to claini malpractice and privilege in the same breath. The

trial court correctly found that privilege did not prevent Squire Sanders from using and taking

discovery on this relevant and reasonably necessary material.

Nor did Givaudan's belated request for "in camera review ... in light of the claim of

privilege" justify ilie court of appeals' decision. (Appx. 23.) The trial court did not abuse its

discretion in granting Squire Sanders' motion without undertaking this in camera review. For

one thing, Givaudan proposed review only of privileged documents. (Opp'n to Mot. to Compel

at 11 n.9, Supp. 258.) "The trial court, however, only ordered, and Squire Sanders only requested,

that Givaudan produce documents falling outside the scope of the privilege--i. e., non lirivileged

documents-under the self-protection exception.

Moreover, an individualized, document-by-document review of the requested materials

would be a pointless waste of resources, entirely unnecessary to resolve the motion, because the

documents and testimony that Squire Sanders sought here were all governed by the identical

principle: They all fell within the self-protection exception (and thus outside the scope of

privilege applicable here), and all for the same reason. Only because the coart of appeals flatly

rejected the self-protection exception, in favor of a waiver approach, did its proposed document-

by-doeument privilege determination appear necessary. Requiring a document-by-document

review of documents that will not be exposed to the outside world would be analogous to

requiring the trial court to conduct an in camera review to determine relevancy. That is neither a

necessary nor appropriate use of the trial court's time and resources under any eircumstances, let
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alone hei-e where it would involve a gargantuan effort covering multiple daily dealings over a

period of some four years.

A eomparison of this case witli tihe opinion cited by the court of appeals proves that a

hearing is unnecessary here. (Appx. 22-23 (quoting Grace, 2007-Ohio-3942, at ¶¶ 40, 42).) In

Grace, an attorney sought discovery over the case file of its former client's new counsel. Id. at

J( 12. Because the self-protection exception did not apply to this file, and because a finding of

waiver would expose privileged doctunents to the outside world, an individualized review was

required to deterrnaine whetlier the client had waived any valid privilege claims on a document-by

document basis. Id. at 1136. IIere, by contrast, Squire Sanders' motion seeks discovery on its

communications and its relationship with Givaudan. The material would be exposed to Squire

Sanders, a party to that relationship, and available for its use in the litigation but not exposed

generally to the outside world. Becaise the self-protection exception squarely applies to this

evidence, no privilege exists for any of it in this litigation. No individual inquiry is necessary

here, and such an inquiry "would be superfluous."4 Nat'l Union Fire Ins., 2005-Ohio-3992, at

¶ 19. The trial court appropriately ordered Givaudan to cease blocking discovery and use in this

litigation of non-privileged evidence that falls within the self-protection exception.

4 Even Givaudan's trial-court brief recognized the unimportance of in camera review for

deteimining whether the self-protection exception applies, as opposed to whether Givaudan
waived privilege. Givaudan relegated its request for in. camera review to a short, unelaborated,

and unsupported footnote buried on page eleven of a twenty-five page brief. (Opp'n to Mot. to
Compel at 11 n.9, Supp. 258.)
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CONCLUSION

For the foregoing reasons, this Court should reverse the judgment of tlie court of appeals

and reinstate the trial court's order granting Squire Sanders' motion to compel.
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ANN DYKE, J.:

Defendant Givaudan Flavors Corp. ("Givaudan") appeals the trial court's

order that it produce various documents in litigation filed by plaintiff Squire,

Sanders and Dempsey L.L.P. ("SS&D"). For the reasons set forth below, we

conclude that the trial court erred in summarily granting the motion to compel

testimony and production. We reverse and remand to the trial court for it to

hold an in caxnera hearing to evaluate all of the discovery at issue in accordance

with the rules pertaining to testimonial (statutory) privilege and any waiver

thereof, common law privilege and any waiver thereof, and work product

privilege and exceptions thereto.

On November 7, 2007, SS&D filed suit against Givaudan for breach of

contract and money due on an account. SS&D alleged that it represented

Givaudan, a manufacturer of butter flavorings, in personal injury litigation f.'iled

by workers alleging that they contracted lung ailments from Givaudan's

products. SS&D asserted that it was retained by Givaudan in 2003, and that

pursuant to the parties' various Engagement Agreements, Givaudan agreed to

compensate SS&D "for time spent in representing Givaudan's interests plus

certain itemized costs." By early 2007, Givaudan stopped paying SS&D's

invoices. SS&D ceased its representation of Givaudan in May 2007, and at that

time, according to SS&D, Givaudatx owed the firm $1,801,204.37.
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Givaudan denied that it was liable for the alleged fees and costs, and

denied SS&D's allegations that its services were "all at the request and with the

approval of Givaudan." In addition, Givaudan set forth counterclaims for breach

of contract, legal malpractice, breach of fiduciary duty, fraud, unjust enrichment,

and constructive fraud, asserting, essentially, that the firm did not competently

handle the tnatter and tnarked up the actual hours billed to inflate its fees.'

SS&D propounded to Givaudan interrogatories and 64 requests for

production of documents. The firm also moved for commissions for subpoenas

outside the State of Ohio to Zurich North America ("Zurich"), the liability carrier

for Givaudan and document subpoenas for depositions to Elizabeth Titus and

Jeffrey Mitchell, Zurich employees who "exanuned and/or audited SS&D's

invoices * * * and participated in andlor monitored the planning and preparation

of Givaudan's defense ***[and] activities regarding settlement of certain

lawsuits."

SS&D requested the following items in connection with the subpoenas:

"1. All communications between Givaudan and Zurich related to the

[iawsuits against Givaudan] including but not limited to, communications

' Givaudan subsequentl.y dismissed its counterclaims for fraud and constructive
fraud. It later sought to amend the counterclaim to reinsert the fraud claim and a
claim for unjust enrichment, but the trial court did not permit it to file the proposed
aniended counterclaim.
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related to SS&D's handling of the [lawsuits against Givaudan] and SS&D's

invoices * * *

"2. All communications between Zurich and SS&D related to the [lawsuits

against Givaudan] * * *

"3. All communications between Zurioh and WilsonYoung [P.L.C.] related

to the [lawsuits against Givaudan] * * *

"4. All internal Zurich communications * * *

"5. All documents or notes created by Zurich ***

"6. All documents or notes created by Givaudan and provided to Zurich

k * *

"7.- All invoices for legal services, from any legal service provider, received

by Zurich related to the Litigation.

"8. All documents discussing or referring to SS&D's qualifications,

capabilities or performance * * *

"9. All documents discussing or reflecting the involvement or

participation, or anticipated involvement or participation, of [the law firm ofJ

Morgan Lewis [L.L.P.] in the Litigation on behalf of Givaudan.

"10. All documents related to any examination or audit of SS&D's invoices

for legal services related to the Litigation.

v10583 30534 A.8
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"11. All documents related to any examination or audit of Morgan Lewis's

invoices for legal services related to the Litigation.

"12. All documents constituting or reflecting communications between

Givaudan and Zurich about the payment or non-payment of any SS&D invoice

for legal services * * *."

On February 14, 2008, the trial court granted the motion for issuance of

subpoenas requiring Zurich to permit inspection and copying of the documents

at issue and to produce the record custodians, and Titus and Mitchell for

deposition.

SS&D next obtained commissions for subpoenas to Federal Insurance

Company {"Federal"}, and Chubb Insurance Company ("Chubb"}, Givaudan's

excess insurance carriers, and propounded a notice of deposition to their records

custodians.

Givaudan notified the trial court and SS&D that it intended to assert

various objectioris to the subpoenas substantive objections to discovery upon

issuance of any subpoenas, and also objected to SS&D's discovery requests,

citing, inter alia, confidentiality, attorney-client privilege, and work product. It

also moved for a protective order, arguing that the interrogatories and requests

for production sought information that is privileged and confidential.

VOLO 683 P, 0 0 535
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In July 2008, SS&D deposed Givaudan's current general counsel, Jane

Garfinkel, and Givaudan's former Vice President of Legal Affairs, Frederick

King. During both depositions, Givaudan repeatedly invoked the attorney client

and work product privileges.

The trial court denied Givaudan's motion for a protective order and SS&D

filed a motion to compel testimony and production. The trial court granted

SS&D's motion to compel. In a written opinion, the court distinguished the

instant matter from Jachson, v. Greger, 110 Ohio St.3d 488, 2006-Ohio-4968, 854

N,D.2d 487, concluding that the "Jackson case did not abrogate, alter or even

address the traditional self-protection exception to privilege for communications

between lawyers and former clients who are parties to a professional liability

suit. * * * In addition, * * * Ohio Rule of Professional Conduct 1.6(b)(5) states

that a lawyer may reveal protected information if he or she reasonably believes

that the revelation is necessary 'to establish a claim or defense on belialf of the

lawyer in a controversy between the lawyer and client to establish a defense to

a * * * civil claim against the lawyer based upon conduct in which the client was

involved."' Finally, the court held that "`SS&D's use of documents already in its

possession, and otherwise protected, that relate to the billing dispute between

SS&D and Givaudan are permitted to be used by Squire Sanders & Dempsey in

%L,0683 ka0536 A.10
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order to mount a defense in this case in accordance with Ii,ule[s] of Professional

Conduct 1.6(b)(5) and [R.C.]2317.02(A)."

Givaudan now appeals and assigns six errors for our review. For the sake

of convenience, we shall address the assignments of error out of their

predesignated order.

In the sixth assignment of error, Givaudan asserts that the trial court

erred in refusing to stay the matter pending completion of the underlying

litigation claiming personal injuries in cotinection to butter flavoring.

As an initial matter, we note that in State v. Weist, Champaign App. No.

2007-CA-16, 2008-Ohio-4006 an order denying a stay of proceedings is not a final

appealable order under It. C. 2505.02(B)(4). Accord Holiuay u. Holivay, Cuyahoga

App. No. 89439, 2007-Ohio-6492,

In any event, this ruling would be evaluated f.or an abuse of discretion.

Dzi,na v. Dzina, Cuyahoga App. Nos. 90936, 90937, 90938, 90939 and 90940,

2009-Ohio-136, citing Nationwide 1Vlut. i*'ire Ins. G'o. v. Modroo, Geauga App. No.

2004-G-2557, 2004-Ohio-4697. In this matter, we find no abuse of discretion.

The record clearly indicates that the underlying personal injury litigation

against Givaudan involves numerous plaintiffs in multiple jurisdictions and it

is conceivable that this litigation will not terminate for several years. Moreover,

Givaudan's interests in the underlying litigation can be secured through proper

406 8 3160537 A.11
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application of the rules regarding attorney-client privilege, the work product

doctrine, and the exceptions to these provisions.

The sixtli assignment of error is without merit.

In its fifth assignment of error, Givaudan asserts that the trial court erred

by ruling that "documents already in its possession, and otherwise protected,

that relate to the billing dispute between SS&D and Givaudan are permitted to

be used by Squire Sanders & Dempsey in order to mount a defense in this case

in accordance with the Rule[s] of Professional Conduct 1.6(b)(5) and

[R.C.]2317.02(A)."

It is axiomati.c that the attorney-client privilege belongs not to the attorney

but to the client. Allen County Bar Ass'n. v. Williams, 95 Ohio St.3d 160, 2002-

Ohio-2006, 766 N.E.2d 973, citingFranh W. Schaefer, Inc. v. C. Garfield Mitchell

Agertey, Inc. (1992), 82 Ohio App.3d 322, 329, 612 N.E.2d 442. Subject to certain

exceptions and waivers, to those communications intended to be confidential.

Smith u. Smith, Hamilton App, No. C-050787, 2006-Ohio-6975.

Accordingly, the trial court erred insofar as it summarily concluded,

without applying the law as to waivers, or exclusions that SS&D could use

documents already in its possession, if these documents contain communications

intended to be confidential. In this connection, it must be noted that even fee

agreernents, and billing statements may contain privileged information. Shell

!%0683 P00538 A.12
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v. Drew & Ward Co., L.P.A., 178 Ohio App.3d 163, 2008-Ohio-4474, 897 N.E.2d

201; Tenn. Laborers Health & Welfare Fund v. ColumbialHCAHealtheare Corp.

(In Re Columbia/HCA Ilealthcare Corp. Billing Practices Litig.) (C.A.6, 2002),

293 F.3d 289.

We further note that information which is claimed to be protected as work

product is analyzed pursuant to Civ.R. 26(B), and pursuant to the Supreme

Court's decision in Hickman v. Taylor (1946), 329 U.S. 495, 67 S.Ct. 385, 91

L.Ed. 451, and its progeny. See Jerome v. A-Best Prods. Co., Cuyahoga App.

Nos. 79139-79142, 2002-ahio-1824.

In accordance with the foregoirig, the trial court erred to the extent that

it gave SS&D unrestricted permission to use information in its possession in this

matter, wliich is otherwise claimed to be protected by the attorney-client

privilege or work product. We hold that all documents claimed to come within

the attoxney-client privilege, whieh were intended to be privileged, must be

reviewed under the applicable law, and all claimed work product must likewise

be analyzed under that controlling law.

This assignment of error is well-taken.

,yPIA01683 P00539 A.13
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In its first, third' and fourth assignments of error, Givaudan asserts that

the trial court erred by granting SS&D's motion to compel the production of

privileged documents, and privileged testimony from King and Garfinkel.

Within these assignments of error, Givaudan further asserts that the requested

information seeks protected work product.

In its second assignment of error, Givaudan asserts that the trial court

erred in failing to conduct an in camera hearing to ascertain whether the

requested information would reveal privileged or work product information and

whether such privilege or work product exclusion had been waived.

JURISDICTION / STANDARD OF REVIEW

As an initial matter, we note that in Riggs v. Richard, Stark App. No.

2006CA00234, 2007-Ohio-990, the court held that an interlocutory appeal could

be taken from an order compelling the production of material alleged to be

protected by attorney-client privilege. Mites-McClellan Construction Co. Inc. v.

The Board of Education Westerville City School Board, Franklin App. No. 05AP-

1112, 2006-Ohio-3439, citing Shaffer u. OhioHealth Corp., FranklinApp. No. 03

AP-102, 2004-Ohio-63.

ZThis portion of our opinion pertains solely to the attorney client and work
product claims set forth in the third assignnient of error; the claims regarding the
court's jurisdiction to issue a subpoena to an out-of-state deponent are addressed

separately.

t`610663 R90540 A.14
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The 1Vliles-McClellan Construction Co. Court set forth the standard of

review as follows:

"Most aspects of trial court rulings in the discovery process will be

reviewed under an abuse-of-discretion standard. State ex rel. Daggett v.

Gessaman (1973), 34 Ohio St,2d 55, 295 N.E.2d 659. However, where the trial

court has either misstated the law or applied an incorrect legal standard, giving

rise to a purely legal issue on appeal, our appellate review is do novo. Shaffer

ju. Ohiollealth Corp., Franklin App. No. 03AP-102, 2004-Ohio-63], at ¶6; Ohio

State Bd. of Pharmacy v. Dick's Pharmacy, 150 Ohio App. 3d 343, 2002-Ohio-

6500, 780 N.E.2d 1075:"

Accord Shell v. Drew and Ward Co., L.P,A., supra.

The burden to show that testimony or documents are confidential or

privileged is on the party seeking to exclude the material. Grace v. Mastruserio,

Hamilton App. No. C-060732, 2007-Ohio-3942, citing Lemley v. Kaiser (1983), 6

Ohio St.3d 258, 452 N.E.2d 1304.

ATTORNEX-CLIENT PRIVII.,EGE

R.C. 2317A2 states:

"Privileged communications

"The following persons shall not testify in certain respects:

Vl;o 683 RH 541 A.ts
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"(A) (1) An attorney, concerning a communication made to the attorney by

a client in that relation or the attorney's advice to a client, except tliat the

attorney may testify by express consent of the client or, if the client is deceased,

by the express consent of the surviving spottse or the executor or administrator

of the estate of the deceased client. However, if the client voluntarily testifies

or is deemed by section 2151.421. [2151.42.1] of the Revised Code to have waived

any testimonial privilege under this division, the attorney may be compelled to

testify on the same subject.

«***

"(2) An attorney, concerning a communication made to the attorney by a

client in that relationship or the attorney's advice to a client ***:"

In Jackson v. Greger (2006) 110 Ohio St.3d 488, 854 N.E.2d 487,

paragraph one of the syllabus, the Supreme Court held:

"2i,.C. 2317,02(A) provides the exclusive means by which privileged

communications directly between an attorney and a client can be waived. (State

v. McDermott, 72 Ohio St.3d 570, 1995-Ohio-80, 657. N.E.2d 985, followed.)"

In Jackson, the client sued her foxmer attorney for malpractice upon

learning that her guilty plea in the matter in which he had represented her

would bar her action pursuant to 42 U.S.C. Section 1983 against the arresting

officers and the prosecuting city. The former counsel sought all attorney-client

}z^G^6 83 Pioo 54 2 A.16
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communications and.documentation related to the Section 1983 action. The trial

court granted the former attorney's motion to compel. The court of appeals

applied the three•part test for implied waiver of the attorney-client privilege set

f'orth in Hearn v. Rhay (Ja.D.Wash.l975), 68 F.R.D. 574. According to the Hearn

test, a client impliedly waives the attorney-client privilege when "(1) assertion

of the privilege was a result of some affirmative act, such as filing suit, by the

asserting party; (2) through this affirmative act, the asser.ting party put the

protected information at issue by making it relevant to the case; and (3)

application of the privilege would have denied the opposing party access to

information vital to his defense." Id. at 581.

The Ohio Supreme Court reversed and stated:

"`In Ohio, the attorney-client privilege is governed by statute, R.C.

2317.02(A), and in cases that are not addressed in R.C. 2317.02(A), by common

law.' State ex rel. Leslie v. Ohio Hour. Fin. Agency, 105 Ohio St.3d 261, 2005-

Ohio-1508, 824 N.E.2d 990, 118. We have stated that the statutory privilege

governs communications directly between an attorney and a client," Id.

In a footnote, the court additionally noted:

"R.C. 2317.02(A) provides a testimonial privilege--i.e., it prevents an

attorney from testifying concerning communications made to the attorney by a

client or the attorney's advice to a client. A testimonial privilege applies not only

^G[0683 'EGO543 A.17
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to prohibit testimony at trial, but also to protect the sought-after

communications during the discovery process. The purpose of discovery is to

acquire information for trial. Because a litigant's ultimate goal in the discovery

process is to elicit pertinent information that might be used as testiznony at trial,

the discovery of attorney-client communications necessarily jeopardizes the

testimonial privilege. Such privileges would be of little import were they not

applicable during the discovery process."

Id., at footnote 12.

The court then declined to apply the Ilearn test to situations where the

statutory privilege is applicable, and stated:

"The General Assembly has cliosen to lirnit the means by which a client's

conduct may effect waiver of the atto ey-client privilege. It is not the role of this

court to supplant the legislature by amonding that choice."

Thus, under Jackson v. Greger, supra, R.C. 2317.02(A) provides the

exclusive means by which privileged testimonial communications directly

between an attorney and a client can bo waived, i.e., the client expressly

consents or the client voluntarily testifies on the same subject. Accord Air-Ride,

Inc. v. DKL Express (USA), Itec., Clinton App. No: CA2008-01-001, 2008-Ghio-

5689; State v. McDermott, supra; Smith v. Smith, supra,
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Pursuant to the common law, "the attorney-client privilege `reaches far

beyond a proscription against testimonial speech. The privilege protects against

any dissemination of information obtained in the confidential relationship."'

Jackson v. Greger, supra (Lanzinger, J., concurring in judgment only), quoting

Ain. Motors Corp, v, Huffstutle,r (1991), 61 Ohio St.3d 343, 348, 575 N.E.2d 116

(other internal citations and quotations omitted).

In Grace v. Mizstruserio, Hamilton App. No. C-060732, 2007-Ohio-3942,

the court delineated the contours of the testimonial privilege and held that in

cases which do not involve the testimonial privilege, the common law attorney-

client privilege is applicable, and in this instance, the Hearn test remains viablc.

The Grace Court stated:

"The common-law attorney-client privilege `reaches far beyond a

proscription against testimonial speech. The privilege protects against any

dissemination of information obtained in the confidential relationship.' [quoting

the-- concurring opinion in Jackson v: Greger; -. supra.] -The common-law. ....

attorney-client privilege protects against the disclosure of oral, written, and

recorded information, unless the privilege is waived. At common law, a client

may waive the attorney-client privilege either expressly or by conduct implying

a waiver. * * * A client may impliedly waive the attorney-client privilege
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through affirmative acts. Ohio appellate courts have discussed and applied the

tripartite test set forth in Hearn v. R3aay [supra]:'

Accord State ex rel. Leslie v. Ohio Hous. Fin. Agency, 105 Ohio St.3d 261,

2005-Ohio-1508, 824 N.E.2d 990 (distinguishing the testimonial, i.e., statutory

privilege from the nontestimonial, i.e., common law privilege).

Thus, where the common law attorney-client privilege is at issue, the

implied waiver test set forth in Hearn may be applied. Grace v. Mastruserio,

supra; Ward v. Graydon, He,ad & Rtitchey,147 Ohio App. 3d 325, 770 N.E.2d 613,

200:1.-Ohio-8654 ("At common law, the attorney-client privilege could be waived

either expressly or by conduct implying waiver. See 8 Wigmore, Evidence

(McNaughton Rev. 1961), Section 2327. ***['I`]he statute does not abrogate the

common law. Waiver of the attorney-client privilege can still occur by

implication.")

Moreover, insofar as the trial court determined that this matter is

governed by 1.6(b)(5)3 of the Ohio Rules of Professional Conduct and that rule

'Tn relevant part, Rule 1.6 provides:

"(a) A lawyer shall not reveal information relating to the representation of a
client, including infbrmation protected by tn.e attorney-clientprivilege under applicable
law, unless the client gives informed consent, the disclosure is impliedly authorized in
order to carry out the representation, or the disclosure is permitted by division (b) or

required by division (c) of this rule.

"(b) A lawyer may reveal information relating to the representation of a client,
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authorizes SS&D to reveal "protected information," we note that the scope of

these rules has been set forth, in relevant part, as follows:

"SCOPE

"(14) *** These define proper conduct for purposes of professional

discipline * * *

n:t * *

"(20) *** The rules are designed to provide guidance to lawyers and to

provide a structure for regulating conduct through disciplinary agencies.

Further, the comment to Section 1.6 states;

"(3) The principle of client-lawyer confidentiality is given effect by related

bodies of law: the attorney-client privilege, the work-product doctrine, and the

rule of confidentiality established in professional ethics. The attorney-client

including information protected by the attorney-client privilege under applicable law,

to the extent the lawyer reasonably believes necessary for any of the following

purposes:

"(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge or civil clai:n
against the lawyerbased upon conduct in which the client was involved, or to respond to allegations
in any proceeding, including any disciplinary matter, concerning the lawyer's representation of the

client;

"(6) to comply with other law or a court order. ***"
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privilege and work-product doctrine apply in judicial and other proceedings in

which a lawyer may be called as a witness or otherwise required to produce

evidence concerning a client. The rule of client-lawyer confidentiality applies in

situations other than those where evidence is sought from the lawyer through

compulsion of law. * *
„

Accordingly, we cannot read Rule 1.6(b)(5) as the preeminent and

controlling authority in this matter; the correct analysis must focus chiefly upon

the statutory and common law related to attorney-client privilege for each piece

of evidence for which this privilege is claimed.

In this connection, and as is pertinent to the second assignment of error,

we note that the court in. Grace v. Mastruserio, supra, further held that the trial

court must conduct an in camera hearing to deterinine whether compelling

discovery will violate the attorney client privilege. The Court stated:

"When a party seeks to compel discovery of the entirety of an attorney

case file, the trial court, using its broad discretion, is best suited to initially

determine whether the evidence is discoverable or is protected under

attorney-client privilege or the work-product doctrine, and for that

determination to be a reasonable, informed, and conscionable one, the couxt

must conduct an evidentiary hearing or perform an in camera inspection of the

materials sought to be disclosed. * * *
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-18-

"As we have noted, Mastruserio's request to discover the entire attorney

case file necessarily implicated an umbrella of protection under the

attorney-client privilege and the work-product doctrine. And under these

circumstances, that alone required that the trial court, at a minimum, hold an

evidentiary hearing or conduct an in carnera review to determine the sc,ope of the

protection.

'We conclude that the trial court abused its discretion by compelling

discovery of an entire case file without holding an evidentiary hearing or

conducting an in camera review."

We find this reasoning sound and wholly applicable lierein. The trial court

must hold an evidentiary hearing or in camera review in this matter in light of

the claim of privilege. Although SS&D insists that the request for an in camera

hearing was not properly raised below and is not properly preserved herein,

because Givaudan requested this proceeding in a footnote of its brief in

opposition to SS&D's motion to compel, we decline to adopt so rigid a rule. We

further note that the in camera proceedings are favored over too broad an

application of the rule of waiver requiring unlimited disclosure, which might

tend to destroy the purpose of the privilege. In, re Grand Jury .Proceedings

October 12, 1995 (C.A.6, 1996), 78 F.3d 251, citing United States v. Cote (C.A.8,

1972), 456 F.2d 142.
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SS&D strenuously argues that the rule announced in Jackson v. Greger,

supra, pertaining to privileged testimonial communications under B. C. 231.7.02,

and the rule announced in Hearn v. Rhay, supra, are completely inapplicable

herein since this matter involves communications between a client and his

former counsel and Jackson and Hearn involved situations where the defendant

sought to obtain communications between a client and a different attorney or

firm. We reject this argument. As an initial matter, we note that R.C. 2317.02

does not set forth these distinctions, but instead plainly states: "The following

persons shall not testify in certain respects: * * * An attorney, concerning a

communication made to the attorney by a client in that relation or the attorney's

advice to a client ***. " Accord Woyczynski v. Wolf (1983), 110hio App.3d 226,

464 N.E.2d 612 ("The [R.C. 2317.02] privilege is not presumed waived merely

because a third party filed a claim alleging malicious prosecution, nor does this

court find the privilege waived from the fact that the defendants denied the

allegations of the complaint. The statute contains no provision for an automatic

waiver based upon the pleadings") (disapproved on other groun.ds in Trussell v.

General Motors Corp., 53 Ohio St.3d 142, 559 N.E.2d 732).

In addition, Hearn also clearly indicated that its implied waiver analysis

is applicable to situations "where the attorney and client are themselves adverse

parties in a lawsuit arising out of the relationship,lVIcCormick, §91 at 191 ***."
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We therefore hold that the law regarding testimonial communications, and

waiver thereof, under R.C. 2317.02 and the common law regarding

nontestimonial communications and waiver thereof are to be applied where the

attorney and client, who are the subject of such communications, are now in an

adverse relationship. In other words, we will not recognize an "automatic

waiver" of the attorney-client privilege simply because the attorney and client

who are the subject of such communications are now in an adverse relationship.

Accord Ward v. Graydon, Head & Ritchey, supra, wherein this court stated:

"We choose to follow and find the Hearn approach is best suited to deal.

with the complexities of the attorney-client privilege. We note that the Second

Appellate District and the Eighth Appellate District of this state have adopted

this approach. See, Schaefer [f^-ank W. Schaefer, Inc. v. C. Garfield Mitchell

Agency, Inc. (1992), 82 Ohio App.3d 322, 329, 612 N.E.2d 442], 82 Ohio App.3d

at 331; H&D Steel [Inc, v. Westora, Hurd,.Fallon, Paisley, & Howley] (July 23,

1998), 1998 Ohio App. LEXIS 3422 (July 23, 1998), Cuyahoga App. No.

CV-284-1.35, unreported, at 3. Furthermore, the Ohio Supreme Court, altliough

never having extensively discussed this issue, has nevertheless suggested its

disapproval of the "automatic waiver" approach. See, Waldmann v. Waldiraann

(1976), 48 Ohio St.2d 176, 179, 358 N.E,2d 521."
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Accord H& D Steel, Inc. u. Weston, Hurd, Fallon, Paisley, & Howley, supra

(noting that many courts have rejected application of the "automatic waiver rule"

as "too rigid"); Frank W. Schaefer In,c, v. C. Garfield Mitelaell Agency, Inc., supra

(same).

In accordance with all of the foregoing, we hold that in this matter, the

trial court committed reversible error in summarily granting SS&D's motion to

compel. On remand, the trial court must determine whether: (1) the requested

evidence seeks testimonial evidence, and, if'so, has Givaudan met its burden of

proof in establishing this privilege or has the statutory privilege been waived in

the manner set forth in R.C. 2317.02 and Jackson v. Greger, supra; and (2)

whether the requested evidence seeks nontestimonial evidence, and, if so, has

Givaudan met its burden of establishing the claim of privilege, or has there been

a waiver of the privilege in accordance with the Hearn test. Accordingly, the

trial court erred insofar as it failed to analyze the discovery issues under this

rubric.

WORK PRODUCT

The work-product privilege is a civil privilege, that is governed by Civ.R.

26(B). Geggie v. Cooper Tire & Rubber Co., Hancock App. No. 5-05-01, 2005-

Ohio-4750; Jackson v. Greger, supra.

Pursuant to Civ.R. 26(B)
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"Subject to the provisions of subdivision (B)(4) of this rule, a party may

obtain discovery of documents and tangible things prepared in anticipation of

litigation or for trial by or for another party or by or for that other party's

representative (including his attorney, consultant, surety, indemnitor, insurer,

or agent) only upon a showing of good cause therefor."

The work-product doctrine is designed to allow an attorney to "assemble

information, sift what ho considers to be the relevant from the irrelevant facts,

prepare his legal theories and plan his strategy wikhout undue and needless

int,erference * k * to promote justice and to protect [his] clients' interests."

Hickman v. .'t'aylor (1947), 329 U.S. 495, 57.0, 67 S.Ct. 385, 393, 91 L.Ed. 451.

In State u. Hoop (1999), 7.34 Ohio App.3d 627, 731 N.E.2d 1177, the court

explairied the scope of this doctrine as follows:

"There are two types of work product, and the degree of protection afforded

depends on which work product is applicable.

"Ordinary fact or 'unprivileged fact' work product, such as witness

bLatements and underlying facts, receives lesser protection. Antitrust Grand

Jury (C.A.6, 1986), 805 F.2d 155, 163. Written or oral information transmitted

to the attorney and recorded as conveyed may be compelleci upon a showing o'

`good cause' by the subpoenaing party. Civ.R. 26(B)(3); Hickman, 329 U.S. at

511-512, 67 S.Ct. at 394. * * *`Good cause,' as set forth in Civ.R. 26(B)(3),
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requires a showing of substantial need, that the information is important in the

preparation of the party's case, and that there is an inability or difficulty in

obtaining the information without undue hardship. ***

"The other type of work product is `opinion work product,' which reflects

the attorney's mental impressions, opinions, conclusions, judgments, or legal

theories. Hickman, 329 U.S. at 511, 67 S.Ct. 393. Because opinion work product

concerns the mental processes of the attorney, not discoverable fact, opinion

work product receives near absolute protection. Antitrust Grand Jury, 805 F.2d

at 164. Notes made by the attorney or his agents wliich record the witness'

statement, but which also convey the impressions of the interviewer, are

protected as opinion work product, because such notes reveal the attorney's or

agent's thoughts."

Accord Jackson v. Greger, supra, at paragraph two of the syllabus, in

which the Supreme Court held: " A showing of good cause under Civ.R. 26(B)(3)

requires demonstration of need f.'or the materials -- i.e., a showing that the

materials, or the information they contain, are relevant and otherwise

unavailable."

Finally, if requested discovery is arguably work product, the trial court

should conduct an evidentiary b.earing or in camera inspection to evaluate this

claim. Stegman u. Nickels, ErieApp. No. E-05-069, 2006-Ohio-4918, citingPeyko
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v. Frederick (1986), 25 Ohio St.3d 164, 495 N.E.2d 918 and Miller v. Bassett,

Cuyahoga App. No. 86938, 2006-Ohio-3590; Grace v. Mastruserio, supra.

In this matter, Givaudan asserted that the requested information

contained work product, and the trial court summarily granted the motion to

compel. Because the trial court did not hold an evidentiary hearing or in camera

review to analyze the requested evidence in light of the law regarding work

product, and good cause, the court coinmitted reversible error. `I'he second

assignment of error is therefcre well-taken.

Further, and in accordance with all of the foregoing, the first, th.ird

(insofar as it pertains to the privilege and work product issues), and fourth

assignments of error are well-taken.

We therefore reverse the order compelling discovery and remand the case

with directions for the trial court to conduct an evidentiary hearing or to

undertake an in camera review of the attorney case file, and to decide which

materials are protected, as well as which are unprotected, under the

attorney-client privilege or the work-product doctrine.

In the remainder of the third assignment of error, Givaudan asserts that

the trial court misapplied Civ.R. 28 and Civ.R. 45 in ordering King, a nonparty

and resident of P`lorida to appear for deposition in Ohio.
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The Uniform Foreign Depositions Act, adopted in Ohio pursuant to R.C.

2319.09, states:

"Whenever any mandate, writ, or commission is issued out of any court of

record in any other state, territory, district, or foreign jurisdiction, or whenever

upon notice or agreement it is required to take the testimony of a witness in this

state, witnesses maybe compelled to appear and testify in the same manner and

by the same process and proceedings as are employed for the purpose of taking

testimony in proceedings pending in this state. * **"

In Fischer Brewing Co. v. Flax (2000), 138 Ohio App.3d 92, 740 N.E.2d.

351, the court held that this statute does not extend any further than enforcing

implementation of the foreign discovery order. In any event, since King no

longer works for Givaudan, it is unclear that Givaudan has standing to assert

the contention that King, a nonparty and resident of Florida; should not be

compelled to continue Iiis deposition in Cleveland.

Accordingly, we reject this claim herein.

In accordance with all of the foregoing, the judgment which granted

SS&D's motion to compel testimony and production is reversed and the matter

is remanded for further proceedings consistent with this opinion.

It is ordered that appellant recover from appellee its costs herein taxed.

The court finds there were reasonable grounds for this appeal.

Y^lb 6 8 3 PG 0 5 5 6 A.30



-26-

It is ordered that a special mandate be sent to the Couxt of Common Pleas

to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure,

KENNETH A. ROCCO, P.J., and
PATRICIA ANN BLACKNION, J., CONCUR
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

Squire, Sanders & Dempsey, L.L.P., Case No. CV-07-641027

Plaintiff, ) Judge: David T. Matia

).
vs. )

Givaudan Flavors Corporation, ) Order Granting Squire,
Sanders & Dempsey,

Defendant. ) L.L.P.'s Motion To Compel

Plaintiff Squire, Sanders & Dempsey, L.L.P.'s (hereinafter S.S.D.) Motion To

Compet Testimony and Production is granted, The attomey - client relationship between

plaintiff and defendant Givaudan Flavors Corporation (hereinafter Givaudan) is the core

isstte of the discovery dispute.

The Court notes that Givaudan's arguments in opposition to Plaintiff s Motion To

Compel rely heavily upon Jackson v. Greger, (2006) 110 Ohio St. 3d 448; 854 N.E.2d

487. The Jackson case involved a client of two attorneys, Maudy Jackson, who pled

guilty to a criminal charge of resisting arrest. Attorney Lawrence J. Greger represented

her in the criminal case. After entering a guilty plea in her criminal case, she sued the

Kettering, Ohio Police Department alleging civil rights violations under 42 U.S.C. §

1983. The trial court in the civil case granted summary judgment against Jackson due to
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her plea of guilty in the criminal case. She was represented by different counsel in the

civil case.

Jackson then sued Greger and his law firm based on Greger's allegedly negligent

advice in the criminal case, Greger sought all attorney-client cotnmunication and

documents related to the civil case, in which he was not representing Jackson. Jackson

would not produce them. The trial court granted Greger's motion to compel. The

Second Appellate District reversed that ruling, holding that Greger had not demonstrated

good cause for obtaining discovery of trial-preparation materials under Civ,R. 26(b)(3).

The Supreme Court affirmed.

The Supreme Court in Jackson supra, wrote, "We hold that a showing of good

cause under Civ.R. 26(b)(3) requires demonstration of need for the material - i.e., a

showing that the materials, or the information they contain, are relevant and otherwise

unavailable." The Court continued; "Because this irrformation is available from other

sources, Greger has not demonstrated good cause." The Jackson Court found that the

order to compel issued by the trial court was in error.

The Jackson oase did not abrogate, alter, or even address the traditional self-

protection exception to privilege for communications between lawyers and former clients

who are parties to a professional liability suit. The Syllabus in Jackson states that "R.C.

2317.02(A) provides the exclusive means by which privileged conununications directly

between an attorney and a client can be waived." Jackson can be distinguished from this

case as it involves a completely separate privilege between former client and sorneone

other than the lawyer against whom the assertion of professional negligence was made.

2
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In this case, S.S.D. claims it is owed legal fees, Givaudan alleges that S.S.D.

committed professional negligence. Among other things, Givaudan alleges that the fees

atid charges billed by plaintiff are unreasonable, unfair, and excessive. The legal fees and

how they were compiled is, indeed, the center of this controversy.

In addition to the Jackson holding and R.C. 2317.02(A), Ohio Rule of

Professional Conduct 1.6(b)(5) states that a lawyer may reveal protected information if he

or she reasonably believes that the revelation is necessary "to cstablish a claim or defense

on behalf of the lawyer in a controversy between the lawyer and the client, to establish a

defense to a criminal charge or civil claim against the lawyer based upon conduct in

which the client was involved...."

This Court notes that Rule of Professional Conduct 1.6(b)(5) was adopted by the

Supreme Court after it issued the Jackson decision. In adopting this rule, the Supreme

Court of Ohio recognized that without the ability to use otherwise protected information,

a lawyer or aaw firm defending a legal malpractice claim is severely disadvantaged and

prejudiced, ias S.S.D, would be here if this Court does not grant plaintiff's motion to

compel. The self-protection exception to attorney-client privilege when a lawyer and a

former client are opposing parties in a lawsuit has well over a century of foundation in

American jurisprudence. See Hunt v. Blackburn (1888) 128 U.S. 464, 470-71. See also,

Restatement (Third) Of The Law Governing Lawyers § 83.

This Court finds that good cause has been shown for S,S.D.'s need for the

discovery items and testimony it seeks.. The Court further finds that obtaining the items

and testimony sought does not run afoul of the Supreme Court's holding in Jackson,

supra and comports with R.C. 2317.02(A). The Court finds that S.S.D,'s use of

3
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documents already in its possession, and otherwise protected, that relate to the billing

dispute between S.S.D. and Givaudan are permltted to be used by Squire, Sanders &

Dempsey in order to mount a defense in this case in accordance with Rule of Professional

Conduct 1,6(b)(5) and 2317.02(A).

In light of the foregoing, Givaudan Flavors Corporation is ordered to adequately

respond to Squire, Sanders & Dempsey's outstanding discovery requests, Givaudan is

ordered to produce the requested documents within 14 days of this order. Deponents

Jane Garfinkel and Fred King shall make themselves available for deposition and

adequately respond to testimony sought relating to the Givaudan - S.S.D. relationship.

Their depositions are ordered to take place on Noveniber 13, 2008 at 1:00 p.m. in

courtroom 17-D of the Justice Center, 1200 Ontario Street, Cleveland, Ohio 44113.

IT IS SO ORDERED.

Copies to:

John M. Newman
Jones Day
901 Lakeside Avenue
Cleveland,-Ohio 44114

Attorneys £or Plaintiff
;Sguire,,Sanders & Dernpsey, L.L,P.

iTHESTAT=0FOr10^ 1.0ERAiA)E.FUElST,CLERKOF
CuyaSoga County g SS, Ti''c COURT OF 0,1 d?h9^)Pl PLF.4"u

^ 1VfiW14Ai'!fiFOft55,li?CCi;NTY,
NcflcBYCERTIFY7NATTHEAB6VEAND;i't!ilfi UL7

FTpC-N i ^.,,1 ' vu^l.nUt;L*irE f^«,IAt. ,1• c"^^1'th : ,

MUN (:N FIE IN A u;-s
^ WITNESS !",^ A Jt''' EdL OF SAID

DAY oF ^ A.O. 20
Gi:RALD E. FUP. 4

Anthony J. Hartman
Hermann, Cahn & Schneider
1301 East 9`h Street, Suite 500
Cleveland, Ohio 44114

Attorneys for Defendant
Givaudan Flavors Corporation

RECEIVED FOR FILING

OCT 2 9 2008

FA}P
CLERK
Deputy
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1.42 Common, technical or particular terms.

Words and phrases shall be read in context and construed according to the rules of grammar and
common usage. Words and phrases that have acquired a technical or particular meaning, whether
by legislative definition or otherwise, shall be construed accordingly.

Effective Date: 01-03-1972
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Chapter 2317: EVIDENCE

2317.01_Competent witnesses.

All persons are competent witnesses except those of unsound mind and children under ten years
of age who appear incapable of receiving just impressions of the facts and transactlons respecting
which they are examined, or of relating them truly.

In a hearing in an abuse, neglect, or dependency case, any examination made by the court to
determine whether a child is a competent witness shall be conducted by the court in an office or
room other than a courtroom or hearing room, shall be conducted In the presence of only those
individuals considered necessary by the court for the conduct of the examination or the well-being
of the child, and shall be conducted with a court reporter present. The court may allow the
prosecutor, guardian ad litem, or attorney for any party to submit questions for use by the court
in determining whether the child is a competent witness.

Effective Date: 01-01-1989

2317.02 Privile.ued communications.

The following persons shall not testify in certain respects:

(A)(1) An attorney, concerning a communication made to the attorney by a client in that relation
or the attorney's advice to a client, except that the attorney may testify by express consent of the
client or, If the client is deceased, by the express consent of the survlving spouse or the executor
or administrator of the estate of the deceased client. However, if the client voluntarily testifies or
is deemed by section 2151.421 of the Revised Code to have waived any testimonial privilege
under this division, the attorney may be compelled to testify on the same subject.

The testimonial privilege established under this division does not apply concerning a
communication between a client who has since died and the deceased client's attorney if the
communication is relevant to a dispute between partles who claim through that deceased client,
regardless of whether the claims are by testate or Intestate succession or by inter vivos
transaction, and the dispute addresses the competency of the deceased client when the deceased
client executed a document that is the basis of the dispute or whether the deceased client was a
victim of fraud, undue influence, or duress when the deceased client executed a document that is

the basis of the dispute.

(2) An attorney, concerning a communication made to the attorney by a client in that relationship
or the attorney's advice to a client, except that if the client is an insurance company, the attorney
may be compelled to testify, subject to an In camera Inspection by a court, about communications
made by the client to the attorney or by the attorney to the client that are related to the
attorney's aiding or furthering an ongoing or future commission of bad faith by the client, if the
party seeking disclosure of the communicatlons has made a prima facie showing of bad faith,

fraud, or criminal misconduct by the client.
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(B)(1) A physician or a dentist concerning a communication made to the physician or dentist by a
patient In that relation or the physician's or dentist's advice to a patient, except as otherwise
provided in this division, dlvlsion (B)(2), and division (B)(3) of this section, and except that, if the
patient is deemed by section 2151.421 of the Revised Code to have waived any testimonial
prlvilege under this division, the physician may be compelled to testify on the same subject.

The testimonial privilege established under this division does not apply, and a physician or dentist
may testify or may be compelied to testify, in any of the following circumstances:

(a) In any civil action, in accordance with the discovery provisions of the Rules of Civil Procedure
in connection with a civil action, or In connection with a claim under Chapter 4123. of the Revised
Code, under any of the following circumstances:

(i) If the patient or the guardian or other legal representative of the patient gives express

consent;

(fl) If the patient is deceased, the spouse of the patient or the executor or administrator of the

patient's estate glves express consent;

(iii) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined in section
2305.113 of the Revised Code, an action for wrongful death, any other type of civil action, or a
claim under Chapter 4123, of the Revised Code is filed by the patient, the personal representative
of the estate of the patient if deceased, or the patient's guardian or other legal representative.

(b) In any civil action concerning court-ordered treatment or services received by a patient, if the

court-ordered treatment or services were ordered as part of a case plan journalized under section

2151.412 of the Revised Code or the court-ordered treatment or services are necessary or

relevant to dependency, neglect, or abuse or temporary or permanent custody proceedings under

Chapter 2151. of the Revised Code.

(c) In any criminal action concerning any test or the results of any test that determines the
presence or concentration of alcohol, a drug of abuse, a combination of them, a controlled
substance, or a metabolite of a controlled substance in the patlent's whole blood, blood serum or
plasma, breath, urine, or other bodlly substarrce at any time relevant to the criminal offense In

question.

(d) In any criminal action against a physician or dentist. In such an action, the testimonial
privilege estabilshed under this division does not prohibit the admission into evidence, in
accordance with the Rules of Evidence, of a patient's medical or dental records or other
communlcations between a patient and the physician or dentist that are related to the action and
obtained by subpoena, search warrant, or other lawful means. A court that permits or compels a
physician or deritist to testify in such an action or permits the Introduction into evidence of patient
records or other communications in such an action shall requlre that appropriate measures be
taken to ensure that the confidentiality of any patlent named or otherwise identified in the records
is maintained. Measures to ensure confidentiality that may be taken by the court Include sealing

its records or deleting specific information from its records.
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(e)(i) If the communication was between a patient who has since died and the deceased patient's
physician or dentist, the communication is relevant to a dispute between parties who claim
through that deceased patient, regardless of whether the claims are by testate or intestate
succession or by inter vivos transaction, and the dispute addresses the competency of the
deceased patient when the deceased patient executed a document that is the basis of the dlspute
or whether the deceased patient was a victim of fraud, undue Influence, or duress when the
deceased patient executed a document that is the basis of the dispute.

(ii) If neither the spouse of a patient nor the executor or administrator of that patient's estate
gives consent under division (B)(1)(a)(ii) of this section, testimony or the disclosure of the
patient's medical records by a physician, dentist, or other health care provider under division (B)
(1)(e)(i) of this section is a permitted use or disclosure of protected health information, as defined
in 45 C.F.R. 160.103, and an authorization or opportunity to be heard shall not be required.

(ili) Division (B)(1)(e)(i) of this section does not require a mental health professional to disclose

psychotherapy notes, as defined in 45 C.F.R. 164.501.

(iv) An interested person who objects to testimony or disclosure under division (B)(1)(e)(I) of this

section may seek a protective order pursuant to Civil Rule 26.

(v) A person to whom protected health information is disclosed under division (B)(1)(e)(i) of this
sectlon shall not use or disclose the protected health information for any purpose other than the
litigation or proceeding for which the information was requested and shail return the protected
health information to the covered entity or destroy the protected health information, including all

copies made, at the conclusion of the litigation or proceeding.

(2)(a) If any law enforcemerit officer submits a written statement to a health care provlder that
states that an official criminal investigation has begun regarding a specified person or that a
criminal action or proceeding has been commenced against a specified person, that requests the
provider to supply to the officer copies of any records the provider possesses that pertain to any
test or the results of any test administered to the specified person to determine the presence or
concentration of alcohol, a drug of abuse, a combination of them, a controlled substance, or a
metabolite of a controlled substance in the person's whole blood, blood serum or plasma, breath,
or urine at any time relevant to the criminal offense in question, and that conforms to section
2317.022 of the Revised Code, the provider, except to the extent specifically prohibited by any
law of this state or of the United States, shall supply to the officer a copy of any of the requested
records the provider possesses. If the health care provider does not possess any of the requested
records, the provider shall give the offlcer a written statement that Indicates that the provider

does not possess any of the requested records.

(b) If a health care provider possesses any records of the type described in division (B)(2)(a) of

this section regarding the person in question at any time relevant to the criminal offense in

question, in lieu of personally testifying as to the results of the test In question, the custodian of

the records may submit a certified copy of the records, and, upon its submission, the certified

copy is qualified as authentic evidence and may be admitted as evidence in accordance with the

Rules of Evidence. Division (A) of section 2317.422 of the Revised Code does not apply to any
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certified copy of records submitted in accordance with thls division. Nothing in this division shall
be construed to limit the right of any party to call as a witness the person who administered the
test to which the records pertain, the person under whose supervision the test was administered,
the custodian of the records, the person who made the records, or the person under whose

supervision the records were made.

(3)(a) If the testimonial privilege described In division (B)(1) of this section does not apply as
provided in division (B)(1)(a)(iil) of this section, a physician or dentist may be compelled to testify
or to submit to discovery under the Rules of Civil Procedure only as to a communication made to
the physician or dentist by the patient in question in that relation, or the physician's or dentist's
advice to the patient in question, that related causally or historically to physical or mental injuries
that are relevant to issues in the medical claim, dental claim, chiropractic claim, or optometric
claim, action for wrongful death, other civil action, or claim under Chapter 4123. of the Revised

Code.

(b) If the testimonial privllege descrlbed in division (B)(1) of this section does not apply to a
physician or dentist as provided in division (B)(1)(c) of this section, the physician or dentist, in
lieu of personally testifying as to the results of the test in question, may submit a certified copy of
those results, and, upon its submission, the certified copy is qualified as authentic evidence and
may be admitted as evidence In accordance with the Rules of Evidence. Division (A) of section
2317.422 of the Revised Code does not apply to any certified copy of results submitted in
accordance with this dlvlslon. Nothing in this division shall be construed to Ilmit the right of any
party to call as a witness the person who administered the test In question, the person under
whose supervision the test was administered, the custodian of the results of the test, the person
who compiled the results, or the person under whose supervision the results were compiled.

(4) The testimonial privilege described in division (B)(1) of this section is not waived when a
communication is made by a physician to a pharmacist or when there is communication between a
patient and a pharmacist in furtherance of the physician-patient reiation.

(5)(a) As used in dlvlsions (B)(1) to (4) of this section, "communication° means acquiring,
recording, or transmitting any information, in any manner, concerning any facts, opinions, or
statements necessary to enable a physician or dentist to diagnose, treat, prescribe, or act for a
patierit, A "communication" may include, but is not limited to, any medical or dental, office, or
hospital communication such as a record, chart, letter, memorandum, laboratory test and results,

x-ray, photograph, financial statement, diagnosis, or prognosis,

(b) As used in division (B)(2) of this section, "health care provider" means a hospital, ambulatory
care facility, long-term care facility, pharmacy, emergency facility, or health care practitioner.

(c) As used in division (B)(5)(b) of this section:

(i) "Ambulatory care faciiity" means a facility that provides medical, diagnostic, or surgical
treatment to patients who do not require hospitalization, including a dialysis center, ambulatory
surgical facility, cardiac catheterization facility, diagnostic imaging center, extracorporeal shock
wave lithotripsy center, home health agency, inpatient hospice, birthing center, radiatlon therapy
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center, emergency facility, and an urgent care center. "Ambulatory health care facility" does not
include the private office of a physician or dentist, whether the office is for an individual or group

practice.

(ii) "Emergency facility" means a hospital emergency department or any other facility that

provldes emergency medical services.

(iii) "Health care practitioner" has the same meaning as in sectlon 4769.01 of the Revised Code.

(iv) "Hospital" has the same meaning as In section 3727,01 of the Revised Code.

(v) "Long-term care facility" means a nursing home, residential care facility, or home for the

aging, as those terms are defined In section 3721.01 of the Revised Code; an adult care facility, as
defined in section 3722.01 of the Revised Code; a nursing facility or Intermediate care facility for

the mentally retarded, as those terms are defined in section 5111.20 of the Revised Code; a

facility or- portion of a facllity certified as a skilled nursing facility under Title XVIII of the "Social

Security Act," 49 Stat. 286 (1965), 42 U.S.C.A. 1395, as amended.

(vi) "Pharmacy" has the same meaning as in section 4729.01 of the Revised Code.

(d) As used in divisions (B)(1) and (2) of this section, "drug of abuse" has the same meaning as in

section 4506.01 of the Revised Code.

(6) Divisions (B)(1), (2), (3), (4), and (5) of this section apply to doctors of medicine, doctors of

osteopathic medlcine, doctors of podiatry, and dentists.

(7) Nothing in divisions (B)(1) to (6) of thfs section affects, or shall be construed as affecting, the
immunity from civil liability conferred by section 307.628 of the Revised Code or the immunity
from civil 1lability conferred by section 2305.33 of the Revised Code upon physicians who report an
employee's use of a drug of abuse, or a condition of an employee other than one involving the use
of a drug of abuse, to the employer of the employee in accordance with division (B) of that
section. As used in divislon (B)(7) of this section, "employee," "employer," and "physician" have

the same meanings as in section 2305.33 of the Revised Code.

(C)(1) A cleric, when the cleric remains accountable to the authority of that cleric's church,
denomination, or sect, concerning a confession made, or any information confidentially
communicated, to the cleric for a religious counseling purpose in the cleric's professional
character. The cleric may testify by express consent of the person making the communication,
except when the disclosure of the information is in violatlon of a sacred trust and except that, if
the person voluntarily testifies or is deemed by division (A)(4)(c) of sect!on 2151.421 of the
Revised Code to have waived any testimonial privilege under this division, the cleric may be
compelled to testify on the same subject except when disclosure of the Informatlon Is in violation

of a sacred trust,

(2) As used in division (C) of this section:
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(a) "Cleric" means a member of the clergy, rabbi, priest, Christian Science practitioner, or
regularly ordained, accredited, or licensed minister of an established and legally cognizable

church, denomination, or sect.

(b) "Sacred trust" means a confession or confidential communication made to a cleric in the
cleric's ecclesiastical capacity in the course of discipline enjoined by the church to which the cleric
belongs, including, but not limited to, the Catholic Church, if both of the following apply:

(I) The confesslon or confidential communication was made directly to the cleric.

(ii) The confession or confidential communication was made in the manner and context that places
the cleric specifically and strictly under a level of confidentiality that is considered inviolate by

canon law or church doctrlne.

(D) Husband or wife, concerning any communication made by one to the other, or an act done by
either in the presence of the other, during coverture, unless the communication was made, or act
done, in the known presence or hearing of a third person competent to be a witness; and such

rule is the same if the marital relation has ceased to exist;

(E) A person who assigns a claim or interest, concerning any matter in respect to which the

person would not, if a party, be permitted to testify;

(F) A person who, if a party, would be restricted under section 2317.03 of the Revised Code, when
the property or thing is sold or transferred by an executor, administrator, guardian, trustee, heir,
devisee, or legatee, shall be restricted in the same manner in any action or proceeding concerning

the property or thing.

(G)(1) A school guidance counselor who holds a valid educator license from the state board of
education as provided for in section 3319.22 of the Revised Code, a person licensed under Chapter
4757. of the Revised Code as a professional clinical counselor, professional counselor, social
worker, independent social worker, marriage and family therapist or independent marriage and
family therapist, or registered under Chapter 4757, of the Revised Code as a social work assistant
concerning a confidential communication received from a client in that relation or the person's

advice to a client unless any of the following applies:

(a) The communication or advice indicates clear and present danger to the client or other persons.
For the purposes of this division, cases in which there are indications of present or past child

abuse or neglect of the client constitute a clear and present danger.

(b) The client gives express consent to the testimony.

(c) If the client is deceased, the surviving spouse or the executor or administrator of the estate of

the deceased client gives express consent.

(d) The client voluntarily testifies, in which case the school guidance counselor or person licensed
or registered under Chapter 4757, of the Revised Code may be compelled to testify on the same
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subject.

(e) The court in camera determines that the information communicated by the client is not
germane to the counselor-client, marriage and family therapist-clfent, or social worker-client

relationship.

(f) A court, in an action brought against a school, its administration, or any of its personnel by the
client, rules after an in-camera inspection that the testimony of the school guidance counselor Is

relevant to that action.

(g) The testimony is sought In a civil action and concerns court-ordered treatment or services
received by a patient as part of a case plan journalized under section 2151.412 of the Revised
Code or the court-ordered treatment or services are necessary or relevant to dependency, neglect,
or abuse or temporary or permanent custody proceedings under Chapter 2151. of the Revised

Code.

(2) Nothing in division (G)(1) of this section shall relieve a school guidance counselor or a person
licensed or registered under Chapter 4757. of the Revised Code from the requlrement to report
information concerning child abuse or neglect under section 2151,421 of the Revised Code.

(H) A mediator acting under a mediation order issued under division (A) of section 3109.052 of
the Revised Code or otherwise Issued in any proceeding for divorce, dissolution, legal separation,
annulment, or the allocation of parental rights and responsibilities for the care of children, in any
action or proceeding, other than a criminal, delinquency, child abuse, child neglect, or dependent
child action or proceeding, that is brought by or against either parent who takes part in rnediation
in accordance with the order and that pertains to the mediation process, to any information
discussed or presented In the mediation process, to the allocation of parental rights and
responsibilities for the care of the parents' children, or to the awarding of parenting time rights in

relation to their children;

(I) A communications assistant, acting within the scope of the communication assistant's
authority, when providing telecommunications relay servlce pursuant to section 4931.35 of the
Revised Code or Title II of the "Communications Act of 1934," 104 Stat. 366 (1990), 47 U.S.C.
225, concerning a communication made through a telecommunications relay servlce. Nothing in
this section shall Ilmit the obligation of a communications assistant to divulge Information or
testify when mandated by federal law or regulation or pursuant to subpoena in a criminal

proceeding.

Nothing in this section shall limit any immunity or privilege granted under federal law or

regulatiori.

(J)(1) A chiropractor In a civil proceeding concerning a communication made to the chiropractor by
a patient in that relation or the chiropractor's advice to a patient, except as otherwise provided in
this division. The testimonlal privilege established under this division does not apply, and a
chiropractor may testify or may be compelled to testlfy, in any civil action, in accordance with the

discovery provisions of the Rules of Civil
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Procedure in connection with a civil action, or in connection with a claim under Chapter 4123, of
the Revised Code, under any of the following circumstances:

(a) If the patient or the guardian or other legal representative of the patient gives express

consent.

(b) If the patient is deceased, the spouse of the patient or the executor or administrator of the
patient's estate gives express consent.

(c) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined in section
2305.113 of the Revised Code, an action for wrongful death, any other type of civil action, or a
claim under Chapter 4123, of the Revised Code is filed by the patient, the personal representative
of the estate of the patient if deceased, or the patient's guardian or other legal representative.

(2) If the testimonial privilege described in division (J)(1) of this section does not apply as

provided in divlslon (J)(1)(c) of this section, a chiropractor may be compelled to testify or to

submit to discovery under the Rules of Civil Procedure only as to a communication made to the
chiropractor by the patient in question in that relation, or the chiropractor's advice to the patient
in questlon, that related causally or historically to physical or mental injuries that are relevant to
issues in the medical claim, dental claim, chiropractic claim, or optometric claim, action for
wrongful death, other civil action, or claim under Chapter 4123. of the Revised Code.

(3) The testimonial privilege established under this division does not apply, and a chiropractor
may testify or be compelled to testify, in any criminal action or administrative proceeding.

(4) As used ir this division, "communication" means acquiring, recording, or transmitting any
information, in any manner, concerning any facts, opinions, or statements riecessary to enable a
chiropractor to diagnose, treat, or act for a patient. A communication may include, but is not
limited to, any chiropractic, office, or hospital communication such as a record, chart, letter,
memorandum, laboratory test and results, x-ray, photograph, financial statement, diagnosis, or

prognosis.

(K)(1) Except as provided under division (K)(2) of this section, a critical incldent stress
management team member concerning a communication received from an Individual who receives
crisis response services from the team member, or the team member's advice to the individual,

during a debriefing session.

(2) The testimonial privilege established under division (K)(1) of thls section does not apply if any

of the following are true:

(a) The communication or advice Indicates clear and present danger to the individual who receives
crisis response services or to other persons. For purposes of this divlsion, cases in which there are
Indications of present or past child abuse or neglect of the individual constitute a clear and present

danger.

(b) The individual who received crisis response services gives express consent to the testimony.
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(c) If the individual who received crisis response services is deceased, the surviving spouse or the
executor or administrator of the estate of the deceased indivldual gives express consent.

(d) The individual who received crisis response services voluntarily testifies, in which case the
team member may be compelled to testify on the same subject.

(e) The court In camera determines that the Information communicated by the individual who
received crisis response services is not germane to the refatlonship between the Individual and the

team member.

(f) The communication or advice pertains or is related to any criminal act.

(3) As used In division (K) of this section:

(a) "Crisis response services" means consultation, risk assessment, referral, and on-site crisis
intervention services provided by a critical incident stress management team to individuals

affected by crisis or disaster.

(b) "Critical incident stress management team member" or "team member" means an individual
specialiy trained to provide crisis response services as a member of an organized cornmunity or
local crisis response team that holds membership in the Ohio critical incident stress management

network.

(c) "Debriefing session" means a session at which crisis response services are rendered by a
critical incident stress management team member during or after a crisis or disaster.

(L)(1) Subject to division (L)(2) of this sectior and except as provided In divlslon (L)(3) of this
section, an employee assistance professlonal, concerning a communication made to the employee
assistance professional by a client in the employee assistance professional's official capacity as an

employee assistance professional.

(2) Division (L)(1) of this section applies to an employee assistance professional who meets either

or both of the following requirements:

(a) is certified by the employee assistance certification commission to engage in the employee

assistance profession;

(b) Has education, training, and experience in all of the following:

(I) Providing workplace-based services designed to address employer and employee productivity

issues;

(il) Providing assistance to employees and employees' dependents in identifying and flnding the
means to resolve personal problems that affect the employees or the employees' performance;

(iIi) Identifying and resolving productivity problems associated with an employee's concerns about
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any of the following matters: health, marriage, family, finances, substance abuse or other
addiction, workplace, law, and emotional Issues;

(lv) Selecting and evaluating available community resources;

(v) Making appropriate referrals;

(vi) Local and national employee assistance agreements;

(vii) Client confidentiality.

(3) Division (L)(1) of this section does not apply to any of the following:

(a) A criminal action or proceeding Involving an offense under sectlons 2903.01 to 2903.06 of the
Revised Code if the employee assistance professional's disclosure or testimony relates directly to

the facts or immediate circumstances of the offense;

(b) A communication made by a client to an employee assistance professional that reveals the

coritemplation or commission of a crime or serious, harmful act;

(c) A communication that is made by a client who is an unemancipated minor or an adult
adjudicated to be incompetent and indlcates that the client was the victim of a crime or abuse;

(d) A civil proceeding to determine an individual's mental competency or a criminal action in which
a plea of not guilty by reason of insanity Is entered;

(e) A civil or criminai malpractice action brought against the employee assistance professional;

(f) When the employee assistance professional has the express consent of the client or, if the
client is deceased or disabled, the client's legal representative;

(g) When the testlmonial privilege otherwise provided by division (L)(1) of this section is

abrogated under Iaw.

Effective Date: 04-11-2003; 01-27-2006; 2006 H6144 06-15-2006; 2006 SB17 08-03-2006;

2006 SB8 08-17-2006; 2006 SB117 10-31-2007

2317.021 Extension of attornev-client privilege in case af.

clissolered gor oretio!^.

(A) As used in division (A) of section 2317.02 of the Revised Code:

"Client" means a person, firm, partnership, corporation, or other association that, directly or

through any representative, consults an attorney for the purpose of retaining the attorney or

securing legal service or advice from the attorney In the attorney's professional capacity, or
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consults an attorney employee for legal service or advice, and who communicates, either directly
or through an agent, employee, or other representative, with such attorney; and includes an
incompetent person whose guardlan so consults the attorney in behalf of the incompetent person.

Where a corporation or association is a client having the privilege and it has been dissolved, the

privilege shall extend to the last board of directors, their successors or assigns, or to the trustees,

their successors or assigns.

This section shall be construed as in addition to, and not in limitation of, other laws affording
protection to communications under the attorney-client privilege.

(B) As used in this section and in sections 2317.02 and 2317.03 of the Revised Code,
"incompetent" or "Incompetent person" means a person who Is so mentally impaired as a result of
a mental or physical 111ness or disability, or mental retardation, or as a result of chronic substance
abuse, that the person Is incapable of taking proper care of the person's self or property or fails to
provide for the person's family or other persons for whom the person is charged by law to provide.

Effective Date: 10-14-1963; 2007 HB53 08-07-2007

2317.022 Writtenstatement requesting release of drug or

alcohol_test records.

(A) As used in this section:

(1) "Health care provider" has the same meaning as in section 2317.02 of the Revised Code.

(2) "Drug of abuse" has the same meaning as in section 4506.01 of the Revised Code.

(B) If an official criminal investigation has begun regarding a person or if a criminal action or
proceeding is commenced against a person, any law enforcement officer who wishes to obtain
from any health care provider a copy of any records the provider possesses that pertain to any
test or the result of any test administered to the person to determine the presence or
concentration of alcohol, a drug of abuse, or alcohol and a drug of abuse in the person's blood,
breath, or urlne at any time relevant to the criminal offense in question shall submit to the health
care facility a wrltten statement in the following form:

"WRITTEN STATEMENT REQUESTING THE RELEASE OF RECORDS

To : .................... (ii5sert name of the health care provider in question).

I hereby state that an official criminal investigation has begun regarding, or a criminal action or
proceeding has been commenced against . .................... (insert the name of the person in

question), and that I believe that one or more tests has been administered to that person by this
health care provider to determine the presence or concentration of alcohol, a drug of abuse, a
combination of them, a controlled substance, or a metabolite of a controlled substance in that
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§ 11493 .l'RUCEDL'R); IN C014i3I0N PL>J AS COURT. 432

1110 21me nt 1viilan tlurh witJn'+s retlllllyd; 03' reanaU-
.,bi.v n+s1r thnrrr": ktndlcr V. Stutu, 107 0. A. 999,
le N. Il. h86.

L'erorc eeiileucu m,q' h^ r.tY^rM fmpeachirl,- on^'a
¢erl@rul ropumtilnl rol' Ir,Ath nnd veracitS In tha
c'ammunity in Nvhirh h,• lisn+r, th`+ iinpt`achhL;
wltness must s6otv ou pr•,•Ifininnry examinntlnn
thnt hr. hna th^ . unwlln A: lcnowltly sueh g"ne.t'al
rapur,ation o[ tlxM u'itners u.,u>;ht to be Impoxchrd
1n the eammuntty iP whieh the ivitnoxa Iiv"1

tn,lite v, 5utr.,, 1117 U. S. 3w0• 140 N. r. 580.

1.n ndvorca w1l:npss nlny, on proper fottndsttian
Itoing laid, be oontradicted or lmpeached by proof
nf ]ds statetnents or aots incansistent with his
c,•etirnnny on thr trial; Trar.tion C,o. v. Hatileld.
I C,.• 1.pp• 35fr. 11 O. C. U. (N.S.1 356, 24 O. C. D.
:t7S thearing ufter revernal, in Traction Co. v. Hat-
tield, 86 O. S. 8563.

71 a wltness on oroes-axaminn[ion deniea muking
cor0ain staU:nlents which are loeoaslstent with his
n.vidence, it is not a violatlon uf ihe hearnay rule
to permit tlle advorsary party tu offor evidence of
such inoonsietent stat('ment rnado by nuCh witne6a:

I*1.5,)ia360. rp4 vO13e1': D o1d376 IlhearTing 3 after rOeversal
In Tractlon Cu. v. Hatfleld, 86 Q. 9. 3661.

It ln only such a convlotton as under the old
law would have rendered a witnoss incompetent
that can be Iniraduceduud`rhpha fow th

fte eipurpoanday to discredit him; a
of dlscrodtting n witness a reeord ia offered of
convictinn of an offenxe whtch is not mada a arlme
or mfademeanor under any sro-tuto of the state, and
was In 5'iolation nr a city or4inanoo only, it is not
ofPot' to sustain an obJection to its adminaion In
Videnca: August v. Hinnerty, 10 O. C, O. (N.S.)

4.11, 30 Q. C. D. 338.
yphen :s wltness has donled the authentlc.tty of

n document. Purporting to have baen written and
sltcnea by blm. contulnin6' statr:ments materlal ta
the is.sUe in the a+ae, he may be reyuired, on aross-
..fsaminaiion, to writ.a specimons of his handwrit-
inR' for the purposu of comparlsco. Put this rulu
doen not apply te tho dirret cxamination of the
witnes.v, In such a case, wilere testimony has been
gicen bY another that tho dooumrnt ix In the hand-
wrltine oi• the party, It may be ofYered for the pur-
pose ot impenchment, und if the witness be a party,
for tha additlonal reason that It is a declaration
^lguinst interest: HuUivan v. Starkey, 14 O. 0. C.
^281. 22 O. C,D. 486.

it Is not necensary that the tiuestiona asked of
rn inipr.aching witness he In thb oRaot wurns Uf the
questions anke(1 ihr. witness sought to be im-
poaohxd, if the substance Of tho inquh'y is in eaoh
oa.=e the Samo: Ordor of Amerious v. '-t1eY)awoll,
16 O. C. C, (N.S.) 658, 2i O. C. D. 694.

.1. party callinl: a wItness is not thereby prt:-
cludud from proving thn truth of a relevant tact
by anothor witness whosc tostlmony may lnci-
ri.,ntally roflect upon thu person previously testi-
tying as to such fact: Inaustrlal Commtsalt.n v.
1Cttrro, 10 Ci. App. U55, 70 O. C. A. 7.

_, a wltnosa muy in casc or sur-a party ca11L1-
prise, question the witness as to inconsistent state-
monts prOvlously .made by him, for tlee purpose ut
:'efreehinIt his rc.coliection and lnducing him to cor-

thathetostimony,of Ihisnyown uw'ttness bY npruving thet
made eontradictory statements; ho can only rebut
hix testlmany by showtng tho facts to bu othurwise

148 C.St Cr Ay 247,Third National
than

nas 234 t Fe.d, 481 him;
SaL`or iml+uachment of ati oxpert witness, see
Hoover v. State, 01 O. S: .11, IOU N. E. 626 (aftirming
.iudgmont ot oaurt of ni'+nerile, which aHlrmod, &tate
v. Hoovor, 17 O. N. P. (N•S.) 05, 24 O. D. (N.P.) 2123.

17. Privilege
When a wintaas rufuses to answer a question

propoundc•d to him. Uasiug his t'efueal upon the al-
iegod reuaon thot his anawer wouid IncHminate
him, hiu answer ix nnt conclusive with resPeet to
the incrlminating churartur ot the evidence sought

to bu elicited, and he nray be requirnd to `Inswer,
lt by any Inquiry' which dons not invade his Im-
rnunlty, it is maite tu apPtar tu the trial )ud,^,,^ that
his anlwOr woUld noi have thc tendenFy 0lainled
by tltrn: .lCn-!}to'rny V. Bntier, Se O. S. 406, S:` N. P..
30, Ilil A.m. St. 71u, "t L. kl. A. ('.<.S.) Ulz Iqi+rhl.
gulshlnrn Warner Y. Lucns. 10 O. 83ti; nnd rrvvra.
ing on r?henrhrg In r« Sutter, 13 O. O. C. (N.S.) G9,
41 Ci. C. L. 20, which wns afirmed, without eVln-
iall, 111 lw Suttel', to (1. .9. 711).

l9hen p witness refuse» to nnswer a quontlon
propounded to bim, on tho ;round that hie ar,swer
will tend to criminsta him, hls ciaim nf privilega
In praperly allowod by the court If from the circum•
stances of thu partiaulnr CaHO and the nature of tha
question aet:ed. it apprara Ihere is re;txnnable

^he allect ]pmedeb> I' hlm: hSlarow.eafurray, l 2 nG.
thitt

N. SVS. 92 N. la. 4.117.

^, " privileged communicationa

and a.ots. Tlie'following pcrsona shall nct tes-
tify in certain respects:

1. An attorney, conceTnin;; a communioation
made to him by his client in that relation, or
his advice to bis client; or a physician, concern-
ing a oommnnication mede to bim by bis patient
in that relatiou, or bis advice to his pntieat,
But the attorney or physieian may testiYy by
•express consent of the client or patient; and if
the client or patient voluntarily testiAes, the
attorney or physieian may be compelled to tee-
tify on the same subject;

2. A elergyman or priest, eoncerning a eon-
fession madc to him iu his profehsion.11 ehar-
aeter, in the course of' diacipline eq{oined by the
church to n•hich he belongs;

3r %Iusband or wife, eoncerning any oomnu-
nication made by one to 'the other, or nn act
done by either in the presence of the etlier, dur-
iuia coverturo, unles3 tlic ooitlnlnaianfi„n u'n>

made, or act done, in the lcnown presence or
hearing of a third person cottlpetent to be a
witness. 0.71o rule shall bo th¢ satoe if the aiar'
ital relation has ceased to exist;

4. A person who assigns his claim or intcrest,
conoornin any matter in respect to wldch be
would riot, if a party, be permitted to tcstifyl

51 A person lvho, it a party, would be rosh'ioted
in bis evidence under the next folloa'io^ sec-
tion, when the property or thing is sotd or troas-
ferred by an executor, admini,trator, guardlan,
trustee, heir, devisee or legatee, sbnll be rC
stl'ieted in the same manner in any netiop or
proceeding concerning such proporkY o+' tLin,:
(R, S. Sec. 59,41.)

!$f8T9RY.-It. 5, ,Y i--1t; Cs1 v, 57, k81st nt
tl 1141 S. & C. 103B7 S. R: S, R"ntl. 1 I:HPI"

Wltllensoc fu crimiuul c;x>t•e, uut'(%•^'• '
vt neq. ,.:*r",

7.inUtativ11 ml uumh'v' oi riiuracUr tvitn
G.C. $ 13444-1S.

Comparative legislation
Privllegad communtcstlonv:

Ala. Cuda 192Y, p 7729.
F'roc• i;'ll"^l, p..Cal, Dewrinh"n Cudc of Civil nh• +

Ind. Rurns' TStat d , 1983, § 2-3714, •^^ "
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