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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
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MOTION TO SUPPLEMENT THE RECORD ON APPEAL
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Appellant, the Oftice of the Ohio Consumers’ Counsel (“OCC”), under
8.Ct.Prac.R.5.8, moves this Court to order a supplemental record to be certified and
transmitted to its Clerk in this proceeding. A supplement is requested to include
information that is necessary to the Court’s consideration of the questions presented on
appeal. OCC requests the attached information (Attachment A) be included in the record
as a supplement so that the Court has information before it that demonstrates the
prejudicial effect of the Public Utilities Commission’s (“PUCO’s™ or “Commission’s”)
retroactive ratemaking.

The information was submitted by Columbus Southern Power Company and Ohio
Power Company (“Companies™) to the PUCO Staff with tariffs that were filed to comply

with the PUCO’s March 18, 2009 Order. The PUCO appears to have relied upon the



“non-record” information to evaluate whether the tariffs complied with the March 18,
2009 Order. The PUCO did conclude that the tariffs complied with the March 18, 2009
Order and approved them by Order of March 30, 2009. Both these Orders, as well as
others, are being appealed in this present proceeding.

The information in Attachment A shows that the retroactive adjustment
(“collecting 12 months of revenue in nine™), the subject of OCC Merit Brief Proposition
of Law 1 and 2, caused rates collected from customers to increase by $63 million. OCC,
within its Merit Brief, relies upon the information to demonstrate harm and quantity the
effect of the PUCQ’s unlawful action. OCC included the information in its Supplement
to its Brief. (Supp. 48-52).

OCC became aware that this document existed, after the fact, through a public
records request to the PUCO. While the Companies provided the document' to the
PUCO Staff, the Companies did not provide it to OCC. Nor was this document ever filed
at the PUCO or included in the case as record evidence.

‘The Court should order the PUCO to certify and transmit the attached information
as a supplemental record in accordance with 8.Ct.Prac.R. 5.3(B) and 5.8. The
information is relevant to the issucs appealed and was apparently relied upon by the
PUCO to evaluate the Companies’ tariffs. It quantifies the impact of the PUCO’s
decision to permit retroactive rates. It will complete the record before the Court,
providing the Court with information that will allow it to conduct its judicial review of

the lawfulness of the PUCO’s actions, under R.C. 4903.09. This information is also

' There were numerous other documents provided to support the tariffs. These were also
supplied to the PUCO Staff but not to OCC and others and appear to be information
relied upon by the PUCO as well.



essential to demonstrating the prejudicial effect of the PUCO’s Order. It putsa price tag
on the unlawful retroactive activity.

This Court recognizes the problems caused by the PUCO failing to disclose
information to those who most require it, thereby preventing a complaining party from
demonstrating prejudice. On these very grounds, it reversed the PUCO in Tongren v.
Pub. Util. Comm.® and ordered the PUCO to allow an appropriate record to be developed.
The Court can act now in this proceeding to supplement the record with the information
contained in Attachment A. This will correct the problem, and avoid the prejudice that
the Court found in Tongren. Moreover, there will be no delay in justice caused by
supplementing the record at this time.

For these stated reasons, the Court should order the PUCO to supplement the
record by certifying and transmitting the attached information no later than the filing of
the Appellees’ bricf to enable parties to the proceeding to address the information in
briefs and oral argument. Supplementing the record will enable the Court to make the
“offective review” as contemplated in Tongren v. Pub. Util. Comm. 2 and will assist OCC

in demonstrating harm that is necessary to obtain a reversal.

2 Tongren v. Pub. Util. Comm. (1999), 85 Ohio St.3d 87, 706 N.E.2d 1255.
*1d. at 93,
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Attachmeént A'_. S

Office of the Ohio Consumers’ Counsel Vour Residential Utiliy Consumer Advocate

Janing 1. Migden-Ostrander
Consumers' Counsst

May 6, 2009 ‘ Fia U8 Mail and E-mail
(jodi.bairidipuc.state.oh,us)

Jodi J. Bair

Deputy Director, Utilities Department
Public Utilities Commission of Ohio
180 Last Broad Street, 3 FL,
Columbus, Ohio 43215

Re: Request tor Records
Dear Ms. Bair:

1 write to request that the Public Utilities Commission of Obio ("PUCO™ or *Commission™)
provide to me all of the following records:

All records containing proofs of revenue and/or revenue realizations refated to the tariffs
that Columbus Southern Power Company and Ohio Power Company (collectively
“AEP™) tiled during the month of March 2009, in Cases 08-917-EL-S80 and 08-918-E1.-
SSO;

All reconds relating to whether and how the revenues to be collected under the AEP
tariffs filed in March 2009 were in compliance with the PUCQ’s rulings in Cases 08-917-
EL-SSO and 08-918-EL-SS0; and

All records containing information created by the PUCO or received by the PUCO
regarding whether the revenues to be collected under the AEP tarifls filed in March 2009
were in compliance with the PUCO’s rulings in Cases 08-917-EL-S80 and 08-918-EL-
SSO.

All records ereated by the PUCO since March 1, 2009 that contain an explanation as to
how and why customers’ bills are being increased by greater percentages than that
contained in the PUCO™s March 18§ and March 30, 2009 rulings in Cases 08-917-EL-S80
and 08-918-E1L. S%O

This request is made under the Ohio Public Records Act, and includes but is not limited to the
defipitions of records under R.C. 149.011(G). [also make this request pursuant to R.C. 4911.16.

I request these records in an electronic format if such clectronic versions are available:
otherwise, the records should be provided in the format available. Please contact me by phone or
cmail in advance of copying records, if the copying charges to OCC will exceed $225.00.

14 Wesl Broad Sirset « 18th Floor » Columbus, Ohio » 43215.3485
(6143 466-8574 + {814) 466.9475 facsimile « 1-877-PICKOCC il frea » www.pickace.org



Jodh Bair
May 6, 200%
Page Two

Please contact me to advise when the records are ready to be picked up at the PUCO. Please
provide these records by May 11, 2009,

Thank you Jodi.

Very truly yours,

) 7 // LA,

Maunreen R. Grady 154
Assxstant Consminers’ Counsel
614-466-9307
vradv{@oce. state.oh.ng




(1114/2010) MAUREEN GRADY - FW. Response to records request.

ege ]

From: “Lindgren, Thomas" <Fhomas.Lindgren@gpuc.stale.oh.us>
To: <grady@occ.siate.oh.us>
Date: 5/13/2009 4:44 PM
Subject: FW: Response to records request
Attachments: 2009-03-19 2009 CSP Revenue Class Annual Averages.pdf

From: Lindgren, Thomas

Sent; Wednesday, May 13, 2009 4:34 PM
To: 'grady@occ.slate.ch.us’

Subject: Response to records reguest

Maureen:

On behalf of the Public Utilities Commission of Qhio, 1 am resgonding to
your records request dated May 6, 2009. | am attaching a responsive
record and additional records will follow. Please contact me if you

have any questions.

TFom Lindgren

AAG, Public Utilities Section
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