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I. TNTRODUCTION

Relator-Appellant Brian Bardwell sought public records ot' a billion dollar deal for an

econoniic developnient project in downtown Cleveland that has been shrouded from public view

by Respondent-Appellee Cuyahoga County Board of Commissioners (tlie "Commissioners").

The purpose of the Ohio Public Records Act, R.C. 149.43, "is to expose government activity to

public scrutiny." State ex rel. Dispatch Printing Co. v. Johnson, 106 Ohio St.3d 160, 165, 2005-

Ohio-4384; State ex rel. Cincinnati Enquirer v. YVinkler, 101 Ohio St.3d 382, 2004-Ohio-1581, ¶

5; State ex reT.. YVHIO-TV-7 v. Lowe (1997), 77 Ohio St.3d 350, 355. That purpose would be

nlanifestly frustrated if this Court were to allow the appellate court's sanctions order to stand.

As this Court Izas reaffirmed, "[i]nherent in Ohio's Public Records Law is the public's right to

nlonitor the conduct of goveinment." Dispatch Printing Co., 106 Ohio St.3d at 165-166 (quoting

State ex rel. McCleary v. Roberts (2000), 88 Ohio St.3d 365, 369). Given the ciurent controversy

concerning the project itself, and recent allegations of public corruption, sweet-heart deals and

self-dealing, it is unsurprising that the Commissioners would avoid produeing public records

before the contracts were signed and the deal closed.

Bardwell therefore did exactly what good government watchdogs are supposed to do: he

sought public records under the Ohio Public Records Act and attempted to enforce his rights

under that law through a mandamus action. The appellate court vilified and puliished Bardwell

for exercising his rights when it sanctioned him. The lower court misapplied Rule 11, when

sanctions were not warranted. Moreover, if the sanctions are allowed to stand, it creates a

chilling effect for all who would utilize the Public Records Act and writes a new limitation into

the Act not contemplated by the General Assembly. The sanctions order must be vacated.



II. STATEMENT OF TIIE CASE AND FACTS

Bardwell filed an original mandamus actioti in the Court of Appeals for Cuyahoga

County on March 27, 2009. (Appx. at A07.) He sought enforeemetzt of the Ohio Public Records

Act after being denied access to drafts of a development agreement between the county and

private parties on March 26 and 27, 2009, respectively. (Id. at A51.) Bardwell subsequently

received those drafts on April 9, 2009. (Id. at A52.)

Bardwell's claim became moot when he received the records he requested. The

Cuyahoga County Prosecutor even explained that Bardwell had received all of the drafts on

April 29, 2009, but did not asic for a dismissal based upon mootness. (Appx. at A56-A59.)

Nevertheless, the prosecutor, on behalf of the Commissioners, filed a seventeen page summary

judgment motion, (Id. at A31.) A simple suggestion of mootness would have sufficed. "I'he

appellate court dismissed Bardwell's mandamus action on July 2, 2009, and denied his statutory

daniages claim. (Id. at A69-A79.)

On August 13, 2009, the appellate cotn-t sua sponte ordered Bardwell to show cause why

sanctions should not be imposed against him for acting in bad faith and engaging in frivolous

conduct. (Appx. at A80.) Bardwell timely answered the show cause order. (Id. at A81-A87.)

At the court's request, he supplemented his initial filing with a list of all mandamus actions he

had ever filed to enforce the Oliio Public Records Aot. (Id. at A88-A89.) Of nineteen mandamus

actions Bardwell filed, he settled five; had the writ granted in one; had it denied in four; had one

dismissed; and the remainder are open. (Id. at A89.) Bardwell had a better than .500 average in

obtaining the relief he requested either by settlement or by having the writ granted. (Id.) The

Commissioners, of course, vigorously contended that Bardwell had violated Ohio Civil Rule I 1
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and Revised Code Section 2323.51 in fling the underlying mandamus action. (Id. at A91-

A 104.)

The appellate court held a sliow cause hearing on September 22, 2009. (Appx. at A80.)

The appellate court subsequently entered sanctions against Bardwell on October 19, 2009 in its

Journal Entry and Opinion. (Id. at A105.) It awarded $1,050.42 in attorneys' fees to the

Commissioiiers. (Id. at A124.) Furthermore, in its opinion, the court warned Bardwell to think

twice before filing any additional mandamus actions to enforce the Public Records Act under

threat of even greater sanctions. (ld. at A124.)

Bardwell timely filed his appeal on November 24, 2009. (Appx. at A01.) He filed an

Amended Notice of Appeal on Deceniber 4, 2009, to correct a citation in the original Notice of

Appeal. The appellate court filed the record on December 17, 2009. (Id. at A04.)

III. STANDARD OF REVIEW

The appellate court abused its discretion in imposing sanctions on Bardwell absent any

conduct that runs afoul of Ohio Civil Rule 11. An appellate court "will not reverse a court's

decision on a Civ. R. 11 inotion for sanctions absent an abuse of discretion." State ex rel. Fant v.

Sykes (1987), 29 Ohio St.3d 65. An abuse of discretion occurs when a court enters a decision

that is "unreasonable, arbitrary or unconscionable." Slate ex rel. Dreamer v. Mason, 115 Ohio

St.3d 190, 2007-Ohio-4789, r 18 (citing State ex rel. Worrell v. Ohio Police & Fire Pension

Fxand, 112 Ohio St.3d 116, 2006-Ohio-6513, r10). The appellate court's sanction is

unreasonable and arbitrary under the circumstances presented here, Bardwell's conduct did not

run afoul of Rule 11, and imposing sanctions in such a situation violates not only the spirit of the

rule but also of Ohio's public records law.

3



IV. LAW AND ARGUMENT

Proposition of Law No. 1: Ohio Civil Rule 11 must be stringently and
sparingly applied in litigation filed to compel compliance with the Ohio
Public Records Act.

A. Ohio Civil Rule 11 Sanctions Must Not Be Imposed Absent Substantial Evidence
of Bad Faith When Applied in the Context of a Mandamus Action to Enforce the
Ohio Public Records Act.

Bardwell, a pro se litigant, availed himself of the statutory process set out in the Ptiblic

Records Act, R.C. 149.43(C), to enforce a records request via filing a mandamus action. IIe was

sanctioned even thougli his conduct in filing the mandanius did not meet the threshold for

imposing sanetions under Civil Rule 11]

1. The standard to impose sanctions for violations of Civil Rule 11 or
frivolous conduct under Revised Code Section 2323.51 requires a finding
that the litigant acted in bad faith.

Civil Rule 11 provides that an attorney's signature on pleadings, motions and other

documents, when representing parties in a case, "constitutes a certificate by the attorney *** that

the attorney * * * has read the document; that to the best of the attorney's knowledge, information

and belief, there is good ground to support it; and that it is not interposed for delay." The rule

likewise applies to litigants representing themselves. It further states that "[fJor willful violation

of this rule, an attorney *** upon motion of a party or upon the court's own motion, may be

subjected to appropriate action ...." See Dreamer, 115 Oliio St.3d 190, 2007-Ohio-4789, T 17.

"Civil Rule l I employs a subjective bad-faith standard to invoke sanctions by requiring that any

violation be willful." Icl at r 19 (citing Riston v. Butler, 149 Ohio App.3d 390, 2002-Ohio-2308,

T9; Ransom v. Ransonz, Warren App. No. 2006-03-031, 2007-Ohio-457, ^25). A court must

make this determination only if one of the Rule 11 requirements has not been satisfied.

Gallagher v. Amvets Post 17, Erie App. No. E-09-008, 2009-Ohio-6348, ^32 (citing Callahan v.
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Akron General Med Ctr., 9"' Dist. Nos. 24434, 24436, 2009-Ohio-5148, r24; Ceol v. Zion

Industries, Inc. (1992), 81 Ohio App.3d 286, 290).

In analyzing the propriety of imposing Rule 1 I sanctions, "the relevant inquiry is whether

the attorney's [or unrepresented party's] actual intent or belief was of' willful negligence."

Stafj`brd v. Columbus Bonding Center, 177 Ohio App.3d 799, 2008-Ohio-3948, T8 (citing Ceol,

81 Ohio App.3d at 290). "The attorney's actual intent or belief is consequently relevant to the

determination of whether he or she acted wil1fully." Id. (citing Ceol, 81 Ohio App.3d at 290).

"Willful" has been defined as "voluntarily, knowingly, deliberate *** intentional, purposeful, not

accidental or involuntary." Gallagher, 2009-Ohio-6348, r33 (citing Black's Law Dictionary (6

ed., 1991) at 1103). Accordingly, "negligence is insufficient to invoke Civ. R. 11 sanctions."

Capital One Bank v. Day, 176 Ohio App.3d 516, 2008-Ohio-2789, T 10 (citing Oakley v. Nolan,

Athens App. No 06CA36, 2007-Ohio-4794, r 13).

Furtliermore, the appellate court, in describing the bad faith standard it applied in

evaluating Bardwell's litigation conduct, relied upon Slater v. Motorists Mutual Ins. Co. (1962),

174 Ohio St. 148. It stated:

A lack of good faith is the equivalent of bad faith, although not susceptible
of concrete defulifion, embraces more than bad judgment or negligence. It
iinports a dishonest purpose, moral obliquity, conscious wrongdoing,
breach of a known duty through some ulterior motive or ill will partaking
of the nature of fraud. It also embraces actual intent to mislead or deceive
another.

Id. (emphasis added). Bardwell's conduct in no way comes close to meeting this standard for

the imposition of sanctions under Rule 11.

In contrast, Revised Code Section 2323.51 applies an objective bad faith standard, and is

broader in scope that Civil Rule 11. Stafford, 177 Ohio App.3d 799, 2008-Ohio-3948, r6 (citing

State Farm Ins. Cos. v. Peda, Lake App. No. 2004-L-082, 2005-Ohio-3405, T25. "R.C. 2323.51
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provides that a party adversely affected by frivolous conduct may File a motion for an award of

court costs, reasonable attorney fees, and other reasonable expenses incurred in connection with

the civil action." Id. (citing Wauseon v. Plassman (1996), Fulton App. No. F-96-003, 1996 GUL

673521). Furtherniore, "[a] frivolous claim is a claim that is not supported by facts in which the

cotnplainant has a good faith belief, and which is not grounded in any legitimate theory of law or

argument for future modification of the law." Jones v. Billingham (1995), 105 Ohio App.3d 8,

12.

Specifically, as used in 2323.51, "frivolous conduct" is defined as any of the following:

(a) Conduct of an inmate or other party to a civil action a`'°* that satisfies
any of the following:

(i) It obviously serves merely to harass or maliciously injure another party
to the civil action *** including, but not limited to, ** a needless
increase in the cost of litigation.

(ii) lt is not warranted under existing law ***

(iii)The conduct consists of allegations or other factual contentions that
have no evidentiary support or, of specifically so identitied, are not
likely to have evidentiary support after a reasonable opportunity for
further investigation and discovery."

"[A] finding of frivolous conduct under R.C. 2323.51 is determined without reference to what

the individual knew or believed." Stqfford, 177 Ohio App.3d 799, 2008-Ohio-3948, T8.

2. Bardwell acted in good faith when he filed the mandamus action to
compel the County to turn over non-privileged records responsive to his
request that he reasonably believed were being wrongly withheld.

Bardwell filed his mandamus action against the cornmissioners in good faith, and did not

engage in frivolous conduct by filing it initially or in failing to dismiss it voluntarily once it

became moot. Notably, while the appellate court sua sponle scrutinized Bardwell's intent in

filing the suit and implied that it may be frivolous, it did not go so far as to make a finding that
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his conduct was frivolous and violated the broader prohibitions in Revised Code 2323.51. (Appx.

at A116-A119.) While Bardwell asserts that his mandamus action in the instant ease was filed in

good faith, it is notable that the lower court despite its hostility toward Bardwell did not reach

such a finding and instead imposed sanctions under Rule 11.

Using the broader analysis required by Revised Code 2323.51 to assess Bardwell's

conduct, it becomes clear that Rule 11 sanctions were unreasonably and arbitrarily imposed here.

If a court determines that a litigant engaged in frivolous conduct, it tlien must determine whether

the conduct "adversely affected" tlie moving party. Stone v. House of Day Funeral Service, Inc.

(2000), 140 Ohio App.3d 713, 722 (citing Ceol, 81 Ohio App.3d at 290; Yousef v. Jones (1991),

77 Ohio App.3d 500, 510). And, "if an adverse affect can be shown, the court must determine

the amount of the award." Id. (citing Wiliberger v. Davis (1996), 110 Ohio App.3d 46, 53-54).

An award of attorney fees is discrefionary. Id. (citing ShaffeY v. Meas•e (1991), 66 Ohio App.3d

400, 407).

Sanctions were unreasonable based on Bardwell's conduct. First, Bardwell did nothing

to liarass or maliciously injure the Commissioners in filing his mandamus action. Furthermore,

as will be discussed infra, Bardwell did not needlessly increase the cost of litigation by initially

filing his mandainus action or by abandoning it once it became moot. Second, mandamus is the

legal tool open government activists like Bardwell use to enforce the Ohio Public Records Act.

Third, Bardwell reasonably believed that the Commissioners and their counsel would refi.ise to

produce or unreasonably delay the production of the public records he requested.

Bardwell had good ground to support his mandamus complaint. The county

Commissioners did not provide Bardwell with all the records he requested. (Appx. at A65.)

They failed to produce "[d]rafts of contracts or development agreements related to Medical Mart
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projects." (Id.) Instead, they claimed the records were protected by privilege and relied on an

inapplicable case, Stcate ex rel. l3enesch, 1%riedlander, C'oplan & AronoffLLP v. Rosford (2000),

140 Ohio App.3d 149, to justify their refusal to produce tlaem. (Id.) Drafts exchanged between

parties to a negotiation are not protected by the attorney-ctient privilege, and therefore are not

exempt from disclosure under Revised Code Section 149.43(A)(1)(v). 1'he attorney-client

privilege only protects "confidences shared in the attorney-client relationship." Moskovitz v. Mt.

Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 660.

Assuming that a category of drafts existed that had been exchanged between adverse

parties in the negotiations concerning the Medical Mart development, they would have been

subject to disclosure under Revised Code Section 149.43 at the time Bardwell made his initial

public records request in March 2009. "Exceptions to disclosure under the Public Records Act,

R.C. 149.43, are strictly cotistrued against the public-records custodian, and the custodian has the

burden to establish the applicability of an exception. A custodian does not meet this burden if it

is not proven that the requested records fall >q iarely within the exception." State ex rel.

Cincinnati Enquirer v. Jones-Kelly, 118 Ol1io St.3d 81, 2008-Ohio-1770, paragraph 2 of the

syllabus. All the prosecutor did here was state that the records were exempt as attorney-client

privileged communications, without specifically identifying wltether a category of drafls existed

that should be subject to disclosure because they had been exchanged with third parties not

within the attorney-clierlt relationship between the couaty and its counsel. (Appx. at A65) The

appellate court did not go far enough in its analysis of the privilege issue the prosecutor raised.

It therefore erred when it concluded that the cornmissioners properly withheld all of the

requested drafts, some of which likely were not exempt from disclosure under the Public

Records Act.
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T'he fact that Bardwell filed his mandamus action the same day he received a partial response to

his public records request does not constitute bad faith under the circumstances. (Appx. at A65.)

Bardwell received records in two of the three categories he identified in his request. (Id.) He

received a copy of the records retention scheclule. (Id.) And, he received a copy of

cotrespondence between Fred Nanee, counsel for Cuyahoga County in the Medical Mart

transaction, and David Marburger, counsel for The Plain Dealer. (Id.) The content of that

correspondence is crucial to undeistanding Bardwell's motivation for immediately filing a

mandamus action.

Marburger's interaction with Nance clearly demonstrated that the county commissioners

were not producing to The Plain Dealer the same drafts of contracts and development

agreements Bardwell had requcsted on March 27, 2009. The Plain Dealer requested the records

on March 18, 2009. (Id. at A27.) Marburger telephoned Nance on March 19, 2009, and

followed up with a voice mail. (Id. at A26.) Marburger's communication with Nanee, via e-

mail, was as follows:

Fred: I just left a voice mail for you -- p1s [sic] give the county the green
lite [sic] to inspect & receive a copy of the drafts of the development
contracts that the county possesses that also have been shared with
representatives of the organization that would enter inio the contract with
the county.

(Id.) (Emphasis added.) Marburger, on March 20, 2009, followed up with Nanee via e-mail,

asking again that Nance return Izis call about the contracts. (Id. at A28.) The Plain Dealer

therefore understood that non-privileged dral[s, subject to disclosure under the Public Records

Act, likely existed.

In light of the fact that the county's counsel was not responding to The Plain Dealer's

counsel or the underlying public records request, Bardwell reasonably believed that he had no
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choice but to file a mandamus action when he did not receive the non-privileged drafts that had

been shared among adverse negotiating parties. Bardwell was under no obligation to accept the

prosecutor's representation that the documents would be produced at some unspecified time in

the future, particularly since the drafts that had been exchanged aniong the negotiating parties

did not enjoy privileged status. The Public Records Act does not prescribe a specific waiting

period before a mandamus action can be filed.

The prosecutor did not afford Bardwell an opportunity to revise his request, which

violates Revised Code Section 149.43. (Appx. at. A65) Bardwell certainly could have revised

his publie records request to seek all non-privileged drafts of contracts or development

agreements, in response to the prosecutor's broad contention that all drafts were exempt from

disclosure. 1'his is especially true in the context of Marburger's March 19, 2009, e-mail to

Nance in which Marburger requests drafts that had been shared with the parties to the Medical

Mart development, implying that The Plain Dealer only wanted uon-privileged drafts. (Id. at

A26.) Given the opportunity, Bardwell could have clarified his position. The prosecutor did not

give him that opportunity. He simply deferred the request until such time as the contracts were

signed and the Medical Mart transactions closed. (Id. at A65.) This effectively would prevent

any public scrutiny of the Medical Mart development deals before the Coinmissioners executed

them. The end result: circumvention of the Ohio Public Records Act, thereby allowing the

Commissioners to do business without the inconvenience of public scrutiny.

The Public Records Act, R.C. 149.43, has only limited and narrow exceptions. It must be

interpreted to avoid exceptions in order to affect its purpose - giving a liberal constniction in

favor of release and a narrow construction for exceptions. State ex rel. Plain Dealer Publishing
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Co. v. Cleveland, 106 Ohio St.3d 70, 2005-Ohio-3807, ¶ 20; State ex rel. Cincinnati Fnquirer. v.

Cincinnati Bd of Edn., 99 Ohio St.3d 6, 2003-Ohio-2260, 788 N.E.2d 629, ¶ 10.

The appellate court read the attorney-client privilege asserted by the prosecutor, on behalf

of the Commissioners, too broadly in holding that all of the drafts Bardwell requested were

records exempt from disclosure. The only exceptions to the Ohio Public Records Act are those

created by the General Assembly, and "judicially created exceptions" are not permitted. State ex

rel. TI'BNS TV, Inc. v. Dues, 101 Ohio St.3d 406, 2004-Ohio-1497. "Fhe General Assembly seives

as "the ultimate arbiter of public policy" to decide what exceptions to include arid which to omit.

Id. at 413. If the legislature doesn't create an exception, it doesn't exist. There arc no irnplied

exceptions. The appellate court effectively expanded the attorn.ey-elient privilege exemption to

all drafts created and exchanged aniong counsel to adverse parties in transactions like those

involved in the Medical Mart deal. Those drafts, prepared by the Convnissioner's counsel,

became non-privileged public records once they were circulated outside of the confidential

attorney-client relationship to adverse or third parties with whom the eounty intended to contract.

Finally, Bardwell pursued his mandamus action in good faith and any minor technical

failure to satisfy the procedural requurements of Eighth District Local Appellate Rule 45(B)(1)(a)

does not constitute bad faith. The appellate court could have instructed Bardwell, a pro se

litigant, to cure any procedural defect by ordering him to verify the complaint within a time

certaui or face dismissal and sanctions. Likewise, the prosecutor could have filed ainotion to

dismiss based upon Bardwell's failure to comply with the local rule without answering the

cornplaint or proceeding to summary judgment three months later. The appellate court had

ample opportunity to rid itself of Bardwell's maaidamus action by exercising its inherent power

to control the proceedings before it, to require Bardwell to comply with the local rule or dismiss

Il



his case and to dismiss the case oiice it became clear that it was moot. It did neither. Instead, it

allowed the case to remain pending long after it should have been dismissed. The appellate court

could have dismissed the mandamus action as easily, if not more easily, than Bardwell, but failed

to do so. Bardwell's acts constituted good faith.

B. Rule 11 Sanctions Are Not Warranted When a Moot Claim Proceeds to
Summary Judgment Unnecessarily.

1. Rule 11 sanctions shorild not be imposed for mere abandonment of a moot
claim.

Bardwell did not prosecute his mandamus complaint after he received all of the requested

records ten business days after he filed the action. A mandanius action brought to enforce the

Ohio Public Records Act is moot once the responding public office produces the requested

records. See State ex rel. Cincinnati Enquirer, a Div. of Gannett Satellite Information Network,

Inc, v. Ronan, 2009-Ohio-5947, r4 (holding that court of appeals properly dismissed mandanrus

complaint because public records had been produced); Toledo Blade Co. v. Seneca Cty. Bd. of

Commissioners, 120 Ohio St.3d 372, 2008-Ohio-6253, ^43 (holding that newspaper's claim for

records became moot after the county commissioners produced the requested records). A tnoot

case may be dismissed sua sponte. Id., r4 (quoting State ex rel. Scott v. Cleveland, 112 Ohio

St.3d 324, 2006-Ohio-6573, T 14). See also State ex rel. Duran v. Kelsey, 106 Ohio St.3d 58,

2005-Oliio-3674, r7. Bardwell's mandamus claim became moot approximately ten business

days after he filed it, and it should have been dismissed as such either at the prosecutor's

suggestion or sua sponte by the appellate court once it became aware that the records request had

been fulfilled. Instead, the prosecutor and the eotu•t allowed the case to proceed to surmnary

judgment at taxpayer expense approximately three months after the claim had become moot.
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Bardwell had no obligation to dismiss his mandamus action once it became moot. As this

Court recently held, a party whose mandamus action becomes moot after it receives requested

public records, may still pursue a claim for attorney's fees. "[A] claim for attorney fees in a

public-records mandatnus action is not rendered moot by the provision of the requested records

after the case has been filed." Ronan, 2009-Ohio-5947, r 10 (quoting State ex rel. Cincinnati

Enquirer v. Heath, 121 Ohio St.3d 165, 2009-Ohio-590, ^18). Bardwell, of coiu-se, did not

pursue attorney's fees because the appellate court dismissed his mandamusaction on the merits

of the commissioners' summary judgment inotion.

It is curious that both the prosecutor and the appellate court failed to recognize that

Bardwell's mandamus action was moot at the time the prosecutor sought an extension of time to

move or plead on April 28, 2009, and subsequently filed a summary judgment motion on June 8,

2009. (Appx. at A30.) Again, a simple, one page, suggestion of mootness filed by the

prosecutor would necessarily have resulted in an immediate dismissal of Bardwell's mandamus

action. The prosecutor never would have had to brief summary judgment to resolve the case.

Likewise, the appellate court would not have had to reach the underlying merits of the

niandarnus action in deciding the Commissioner's summaiy judgment motion. Nevertheless, the

prosecutor in its stiunmary judgment niotion, and the appellate court in its decision on that

motion, attacked Bardwell and set the stage for the sancfions proceedings that were yet to come.

2. Awarding attorneys' fees to the Commissioners was an abuse of discretion
because the fees iucurred could have been avoided.

The Commissioners unnecessarily nicuiTed more than one-thousand dollars in attorneys'

fees in responding to Bardwell's mandamus action long after it became moot. Bardwell's

mandamus action became moot as soon as the Commissioners produced the remaining public

records in April 2009. See Ronan, 2009-Ohio-5947, r4 (holding that court of appeals properly
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dismissed mandamus coinplaint because public records had been produced); Toledo Blade Co. v.

Seneca Cty. Bd of Commissioners, 120 Ohio St.3d 372, 2008-Ohio-6253, r43 (holding that

newspaper's claim for records became moot after the county coinmissioners produced the

requested records). The county commissioners therefore could have avoided answering the

complaint and preparing a summary judgment motion by filing a suggestion of mootness or a

very short dispositive motion indicating that Bai-dwell's claim was moot. The comn-iissioners

incurred additional legal fees not because Bardwell pressed his clainia13er it was moot, but rather

because the prosecutor chose to file a lengthy and entirely unnecessary stiunmary judgmcnt

motion. Even assuming arguendo that Bardwell's conduct in initially filing the mandainus was

marginal, there is no basis for finding that he caused the Commissioners to incur the legal fees

associated with responding to the coniplaint and moving for summary judgment after it became

moot. Consequently, the Court should vacate the monetary sanction imposed upon Bardwell.

Proposition of Law No. 2: Ohio public policy strongly favors citizen
activists using the Ohio Public Records Act, and mandamus, to ensure
openness in government. The use of judicial sanctions to deter
enforcement of the Public Records Act runs qfoul of this public policy.

A. Ohio Public Policy Favors Open Government and Open Records.

T'he public policy of this State is openness, recognizing and respecting the public right to

know. In Ohio, it is public policy that all government business is presumptively open to the

public, unless explicitly made otherwise. Both the Ohio Constitution and the Ohio Revised Code

ensure this important principle. The Public Records Act embodies that policy and could not exist

were it at odds with the stated policy or the state constitution.

From nearly the beginning, the Ohio Constitution, embraced a policy of open

government, proclaiming, "all political power is inherent in the people. Government is instituted

for their equal protection and benefit... and no special privileges or immunities shall ever he
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granted, that may not be altered, revoked, or repealed by the general assembly." Ohio

Constitution, Article 1, Section 2. The purpose of having a govermnental structure, in general, is

to preserve the will of the people.

"`The rule in Ohio is that public records are the people's records, and that the officials in

whose custody they happen to be are merely trustees for the people."' Dayton Newspapers, Inc.

v. Dayton (1976), 45 Ohio St.2d 107, 109 (quoting State ex rel. Patterson v. Ayers (1960), 171

Ohio St. 369, 371). The Ohio Revised Code also generally maintaitzs a general policy of open

records and reports. For example, the Public Records Act states that "records kept by any public

office, including, but not limited to, state, county, city, village, township..." are required to be

public. R.C. 149.43(A). The Open Meetings Act "shall be liberally construed to require public

officials to take official action and to conduct all deliberations upon official business only in

open meetings unless the subject matter is specifically excepted by law." R.C. 121.22(A).

The Public Records Act is a broad statute; it covers all government officials. "The Public

Records Act allows public access to public records with certain exceptions and is based on the

`firndamental policy of promoting open government, not restricting it."' State ex rel. The Miami

Student v. Miami Univ. (1997), 79 Ohio St.3d 168, 171; see also, State ex rel. Gannett Satellite

Info, Network, Inc. v. Petro (1997), 80 Ohio St.3d 261, 264. The appellate court undermined

Ohio public policy, etnbodied in the Public Records Act, by sanctioning Bardwell for demanding

the very government openness on which this state was founded.
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B. Enforcement of the Ohio Public Records Act Should Not Be Chilled, and
Ultimately Deterred, by the Unreasonable and Arbitrary Use of Sancfions.

The appellate court's sanctions order irreparably undertnines and weakens the public's

ability to ensure that government officials abide by the Ohio Public Records Act. It cannot be

pertnitted to stand. In the context of enforcing the Ohio Public Records Act, the use of Ohio

Civil Rule 11 and Revised Code Section 2323.51 must be stringently and sparingly applied in

only the worst cases of intentional abuse of process. Such an approach would recognize the

strong public policy underlying Ohio's Public Records Act: that "open government serves the

public interest and our democratic system." State ex rel. Dann v. Tafl, 109 Ohio St.3d 364,

2006-Ohio-1825. T'he Act also must be liberally construed in favor of broad access to public

records, with any doubt resolved in favor of disclosure. Cf, State ex rel. Natl. Broadcasting Co.

v. Cleveland (1992), 82 Ohio App.3d 202. See also, State e.x rel. Physicians Commi. for

Responsible Medicine v. Ohio State Univ. Bd. OfTrustees, 108 Ohio St.3d 288, 2006-Ohio-903;

State ex rel. Cincinnati Enq-uirer v. fiamilton Cty., 75 Ohio St.3d 374, 1996-Ohio-214.

Sanctioning government watchdogs like Bardwell, absent any evidence of bad faith, limits

enforcement of the Act by private citizens and reduces access to public records. In Cuyahoga

Coutriy, in the wake of the public corruption scandal developing there, the ability of government

watchdogs to act swiftly to enforoe the Ohio Public Records Act has never been more important.

furthennore, this case demonstrates that the abuse of judicial authority is a potent

deterrent to private citizen watchdogs and open goveirunent advocates who regularly enforce the

Ohio Public Records Act. The appellate court erroneously applied Rule 11 and Revised Code

Section 2323.51 to sanction Bardwell. It then went on to warn Bardwell against filing additional

mandamus actions. (Appx. at A119-A123.) It bent the law to suit a purpose for which it was not
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enacted -- i.e., to deter Bardwell froni eising mandamus to enforce the Ohio Public Records Act.

The appellate court has created a slippery slope down which private citizens, government

watchdogs, and newspaper reporters alike will skid.

The sanctions entered against Bardwell, if' permitted to stand, will have a chilling effect

in Cuyahoga County and throughout the State of Ohio. lt sent a clear message that Bardwell

would be subject to more severe sanctions if he continued to litigate mandamus actions in

CuyaliogaCounty. It is worth noting that in tlie wake of the appellate court's decision in this

matter, another municipality with which Bardwell is engaged in mandatnus litigation to compel

disclosure of public records has filed a counterclaim against Bardwell, asserting in essence that

Bardwell is somehow not privileged to avail himself of the Public Records Act for the sinrple

reason that he has utilized it "too often." See State of Ohio, ex rel, Bardwell v. City of Lyndhurst,

Eighth District Court of Appeals Case No. 093636:I'here can be no doubt that the appellate

court's intent was to deter Bardwell from seeking ptiblic records from oounty offices --

especially in Cuyahoga County.

The sanctions order also hidirectly will deter others, like Bardwell, who want to ensure

transparency in their county government, but who will not risk monetary penalties to do so. An

appellate court should not be permitted to stifle government watchdogs and other activists in

Cuyahoga County, or any Ohio county, by sanetioning citizens who seek enforcement of the

Ohio Public Records Act through routine litigation.

The threat of a pending mandamus action and the specter of statutory attorneys' fees

often is sufficient to prompt production of public records that otherwise would occtiu at a glacial

pace. Regardless whether those actions become moot by the subsequent production of

documents, the ability to file a mandanius action -- to properly motivate often recalcitrant public
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officials to disclose public records -- is essential. Penalizing apro se litigant 1'or using mandamus

to enforce the spirit and the letter of the Ohio Public Records Act only diminishes the law's

significance as a tool of open and ir•ansparent government.

The appellate court's clear intent in sanctioning Bardwell is to deter hitn, and others like

him, from filing future actions to enforce the Ohio Public Records Act. It explicitly warned him

that ftiture litigation he filed would be sul^ject to higher scrutiny and that additional sanetions

could be imposed. Bardwell has been successfut in enforcing the Ohio Public Records Act in

Cuyahoga County and elsewhere. Now lie rnust labor under a sanctions order that erroneously

brands him as litigating in bad faitli solely for the purpose of obtaining statutory damages.

If in place of a private citizen such as Bardwell, 7'he Plain Dealer or otlier large

institutional litigator had filed the underlying mandanius action, stuictions likely would not be an

issue. The prosecutor likely would not have briefed sunimary judgment so extensively, but

instead merely would have filed a suggestion of mootness. Sanctions also would not be an issue

because the appellate court likely would not have szza.sponte ordered a newspaper to show cause

after its mandamus action had been mooted. And, they would not be an issue because a

newspaper likely would not be deteiTed by monetary sanctions. Unlike the news media, private

citizens seeking to enforce the Ohio Public Records Act will likely be deterred by the specter of

court ordered sanctions. The appellate court abused and exceeded its judicial authority, in

contravention of Ohio law and public policy, by imposing sanctions against a private citizen

availing himself of the Public Records Act under the circumstances here.

V. CONCLUSION

For the foregoing reasons, this Court should vacate the sanctions entered against

Bardwell. Bardwell did notl-iing more than press his rights under the Ohio Public Records Act
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through a mandamus action lie filed in good faith to shine a light on a billion dollar development

deal that had been shrouded in secrecy. This is precisely the type of action the Public Records

Act authorizes citizen watchdogs to take when government attempts to prohibit public scrutiny

of its business.
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AMENDED NOTICE OF APPEAL OF RELATOR-APPELLANT BRIAN BARDWELL

Relator-Appellant, Brian Bardwell, gives this amended notice of his appeal of right and

discretionary appeal pursuant to Ohio Supreme Court Rule 11, Sections 1(A)(1) and (3), from a

decision of the Cuyahoga County Court of Appeals, Eighth District, in an original mandamus

action filed in that court and joumalized in Case No. 09 CA 93058 on October 19, 2009. The

original Notice of Appeal incorrectly characterized this appeal as a "claimed appeal of right"

under Supreme Court Rule II, Sec. 1(A)(2). It is in fact an appeal of right under Rule II, Sec.

1(A)(1).

This Amended Notice of Appeal is timely filed, within 45 days of the appellate court's

Judgment Entry and Opinion. A date-statnped copy of the Eighth District's Judgment Entry and

Opinion, respectively, is attached both to the Relator-Appellant's Motion for Stay Pending

Appeal and to his Memorandum in Support of Jurisdiction as Exhibit I.

The Motion for Stay was filed on November 24, 2009, pursuant to Ohio Supreme Court

Rule 11. Section 2(A)(3)(a). Relator-Appellant's Memorandum in Support of Jurisdiction, filed

simultaneously with this Amended Notice of Appeal, will more fully explain the basis for this

Court's jurisdiction and dernonstrate that this case is of public and great general interest.
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iIal'THE COURT OF APPEALS
EIGHTH JUDIC:IAI, DIS'I'RICT
CLl1'AII:IIr9taA COUNTY, OHIO

STATE OF 01110, EX RBL.
BRIAN BARDWF.LL
Redador

Case Number:

CUYAHOGA COUNTY BOARD OF
COMMISSIONERS
1219 Ontario St.
Cleveland, OH
RespondenF

Now eomes the Relator, Briar

alleges and states as follows:

VERIFIED PETITION FOR
WRIT OF MANDAMUS

Bardwcll, and for his complaint against the Respondent,

FACTS

1. On or about March 26, 2009, the Relator hand-delivered a request pursuant to the

Ohio Public Records Act, RC 149.43, to be given access to inspect records in the possession of

the Cuyalioga Cormty Board of Commissioners.

2. The request was delivered to the office of Prosecutor Bill Mason, who serves as

counsel for the Commissioners.

3. "I'he request sought access to inspect records of communications from the Plain

Dealer or its attorneys regarding the release of Medical Mart contract's or drafts of those

contracts; drafts of contracts or development agreements related to Medical Mart projects; and

the county's records retention schedule.

4. The Relator deiivered the request to a woman named Rhonda at the office's front

desk.

5. Rhonda told the Relator to provide his name and phone number in addition to the

request.
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6. Rhonda did not first tell the Relator that he was not required to provide his identity.

7. After the Relator declined to provide his name, Rhonda again asked him for his

identity. S. Rhonda did not first tell the Relator that he was not required to provide his identity.

9. Rhonda then directed the request to another person, believcd to be named "Saul."

10. Saul asked what records were being requested.

11. The Relator explained that he was looking for drafts of development agreements for

the Medical Mart; commmliications between the county and 'The Plain Dealer about releasing or

not releasiag those agreements; and the records retention sehedule.

12. 5aul then directed the request to the prosecutor's public information officer, Ryan

Miday.

13. Maria, an assistant to Mr. Miday, canie out to take the Relator's request.

M. Maria again asked for the Relator's identity and contact infonnation.

15. Maria did not first tell the Relator that he was not required to provide his identity.

16. The Relator offered to retm-n later in the day instead of providing contact information.

17. The Relator asked if any of the requested records were available at that time.

18. Maria said that none of the requested records were available.

19. When the Relator returned, Maria provided the Law Depart.tnent's record retention

schedule, and tro other records.

20. She stated that the Depatrtment was not able to provide copies of cornmunications

between the county and The Plain Deale' because they were still being cornpiled and would need

to be redacted.

21. She further stated that those records would be available the next morning.
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22. Maria stated that no contract drafts would be released until the contract was fiualized.

23. "I'lie Relator then clarified for Maria that in addition to communication Ji-on the Plain

Dealer regarding the Medical Mart project, he was also looking for communication to the Plain

Dealer as well.

24. Shoitly thereafter, the Relator was approached by Mr. Miday, who said that the office

was working to identify, gather and provide that correspondence.

25. The Relator then askecl about the contract drafts.

26. Mr. Miday said that there were no drafts available at that time.

27. The Relator asked whether atiy drafts existed.

28- Mr. Miday said that if any drafts existed, they would be protected by attotuey-client

privilege.

29. The Relator then requested copies of whatever drafts did exist.

30. Mr. Miday said that he would provide whatever was public record.

31. The Relator returned the next day to retrieve his requested records.

32. The records provided to the Relator included a request from a Plain Dealer reporter to

view copies of development agreement drafts and two e-mails from David Marburger, an

attorney for the Plain Dealer, to Fred Nance, an attorney for the county.

33. Those e-mails indicate that Mr. Marburger left at least oiie voicemail for Mr. Nance

about the release of drafts.

34. No voicemails wcre provided to the Relator.

35. No explanation was given for the failure to provide voicemail records.

36. No records were provided reflecting commnnicaflon from the county to the Plain

Dealer.
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37. No explanation was given for the failure to provide such records.

38. A letter froin Prosecutor Mason was provided with the records.

39. That letter stated that no drafts of contracts would be provided because they were

proteetcd by attoiney-client privilege.

40. No drafts were provided.

41. No nonexeinpt portions of any draft were provided.

JURISDICTION

42. This court is given original jurisdiction over this matter by Ohio Revised Code

sections 2731.02 and 149.43.

AVAILABILITY OF PUBLIC RFCORDS

43. The Ohio Public Records Act, codified at R.C. section 149.43, reqnires that "all

public records [. ..] shall be promptly prepared and made available for inspection to any person

at all reasonable times during reg'alar business bows."

44. The Act defines public records as "records kept by any public office, including, but

not limited to, state, county, city, village, township, and school d.istriet units."

45. The Act further provides that "upon request, a public office or person responsible for

public records shall make copies of the requested public record available at cost and within a

reasonable period of time."

46. Respondent Clryahoga County Board of Commissioners is a public office as

eontemplated by the Act.

47. The records requested by the Relator arc public records as contemplated by the Act.

48. The recorcls requested by the Relator are not exempt from disclosure tmder the Act.
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49. 1'he Respondent has not provided all the records requested by the Relator that are

subjectto disclosure.

50. The Respondent has failed to comply with the Act by failing to ftilfill the Relator's

request.

DUTY TO RELEASE NONEXEMPT POItTIGNS OF RECOIZIDS

51. The Act requires that if a request is made for a record that contains infonnation that is

excmpt for the Act, the public office or the person responsible for the public record shall make

availabte all of the infonnation within the public record that is not exernpt.

52. The Act fiuther requires that "a redaction shall be deemed a denial of a request to

inspect or copy the redacted information."

53. The Respondent has failed to release nonexempt portions of records that contain

exempt information.

54. The Respondent has failed to coinply with the Act by failing to release nonexempt

portions of records that contain exempt infomzation.

ORGANIZATION OF PIJBLIC RECORDS

55. The Act requires the Respondent to "organize and maintain public records in a

manner that they can be made available for inspection or copying."

56. The Respondent has failed to organize and n-iaintain their records in such a manner.

57. The Respondent lras failed to comply with the Act by failing to organize and maintain

their records in a manner that would make them readily available for inspection or copying.

RECORDS RETENTION SCHEDULE

58. The Act. reqnires the Respondent to inake available "a copy of its cuiTent records

retention schedule at a location readily available to the public."

Page 5
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59. The Respondent did not have a copy of then' records retention schedule available

when the Relatot' made his reqttest.

60. The Respondent has failed to comply with the Act by failing to keep a copy of their

reeords retention sehedule readily available.

OPPOI2TIINITY TO REVISE I2EQUE5'P

61. The Act requires that in the case of an overly broad request, the Respondent "shall

provide the requester with an oppott.tnity to revise the rcquest by infonning the requesterpf the

manner in which records are maintained by the publie office and accessed in the ordinary course

of the public office's or person's duties."

62. The Respondent's denials did not adequately provide the Relator an opportunity to

revise his request so that it could be fulfilled.

63. The Relator asserts that the Respondent has failed to cotnply with the Act by failing

to adequatety provide the Relator an opportunity to revise his request so that it could be fulfilled.

64. The Respondent's denials did not adequately ittform the Relator how the requested

records were maintained so his reqnest could be revised.

65. The Respondent has failed to comply witlr the Act by failing to adequately inform

hitn how the requesteci records were nzaintained so his request could be revisod.

FAILURE TO EXPLAIN DENIAL

66. The Act fitrther requa-es that in the case of a request being denied, the Respondent

"shall provide the requester with an explanation, including legal authority, setting forth why the

request was denied."

67. The Respondent's denials did not include an explanation, including legal authority,

setting forth why his request was denied.

Page 6
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68. The Rcspondent has failed to comply with the Act by failing to include with their

denials an explanation or legal authority setting fortlr why the request was denied.

DEMAND FOR REQUESTER'S IDENTITY

69. The Act does not penuit the Respondent to linzit or condition the availability of public

records by requinng disclosure of the requester's identity.

70, The Act permits the Respondent to ask for the requester's identity only after

disclosing that it does notneed to be provided, and when providing it would benefit the requester

by enhancing the ability of the public office or person responsible for publlc records to identify,

locate, or deliver the pubtic records sought by the requester.

71. The Respondent did not disclose that the Relator was not required to reveal his

identity.

72. The Respondent has failed to comply with the Act by failing to disclose that he was

not required to reveal his identity.

73. The Respondent has made no assertion that providing the request.er's identity would

benefit the Relator.

74. The Respondent has failed to eomply with the Act by requiring disclosure of his

identity.

75. The Respondent's demand for the disclosure of the Relator's identity constitutes a

denial of the Relator's request.

CONDI'TIONS FOR DAMAGES

76. 1'he presumption of openness attached to the Act requires the Respondent to bear the

burden of proving that its interests in keeping the requested records secret outweigh those of the

Relator and the public.

Page 7
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77. A well-infonned public ofPiciat conld not believe that the Respondent's conduct in

denying the Relator's request was not a faiiure to comply with the Act's provisions based on the

ordinaiy application of statutory law and case law.

78. A well-infonned public ofheial could not believe that the Respondent's conduct in

denying the Relator's request would serve the public policy that underlies the authority that is

asse ted as permitting their couduct.

79. The records provided do not sufficiently fulfill the Relator's request,

80.'1'he Respondent has failed to ftdfill the Relator's request and have thereby violated

the Act.

THEREFORE, the Relator prays that this Couit issue a Writ of Mandamus and

prouiulgate an imtnediate order directing the Respondent to make available all records requested

and furlher directiug the Respondent to coinply with their remaining obligatlons under division

(B) of the Ohio Public Records Act.

The Relator requests that this petition be heard on an expedited basis und that he be

awarded his costs, attorney's fees and such other relief as is just and equitable, induding

damages as laid out in R.C. sections 149.43(C)(1) and 149.351.

Respectfully subinitted,

Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, OH 44149
(216) 256-2346

Page 8
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IN THE COURT OF APPEALS
EIGHTH JUDICIAL DISTRICT
CBJYAHOGA COUNTY, OHIO

STATE Of OHIO, EX REL.
BRIAN BARDWELL,
Relator Case Number:

_v,_

CUYAHOGA COUNTY BOARS) OF
COMMISSIONERS
Respondent

VRR[RICATION

Comes now Relator Brian Bardwell and verifies that the allegations and statements as set

forth in this Complaint and Affidavit are thutliful and based on his personal lrnowledge.

BRIAN D. BARDWELL

STATE OF OHIO,

COUNTY OF CUYAHOGA

Sworn to before me and subscribed in my presenee this Day of , 2009.

NOTARY PUBLIC
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IN THE C®iJRI'OF APPEALS
EIGIi'I'I-I JUDICIAL DISTRICT
CIJYAHOGA COUNTY, OHIO

STATE OF OHIO, EX REL.
BRIAN BARDWELL,
Relator

CUYAHOGA COUNTY BOARD OF
COMMISSIONERS
Respondent

Case Number:

AFF'TDAVIT OF RELATOR,
BRIAN I3ARDWRLL

Now comes the Relator, Btian Bardweil, and for his Complaint against the Respondent,

alleges and states as follows:

Unless otlierwise indicated, I have personal tcnowledge of the matters set forth herein.

TACTS

l. On or about March 26, 2009, I hand-delivered a request pursuant to the Ohio Public

Records Act, R.C. 149.43, to be given access to inspect i-ecords in the possession of the

Cuyahoga County Board of Commissioners.

2. The reqttest was delivered to the office of Prosecutor Bill Mason, who serves as

counsel for the Commissioners.

3. The request sought access to inspect reeords of communications between the couaty

and The Plain Dealer regarding negotiations for the release of records relating to the Medical

Mart development project; records of developuient agreements or drafts of such agreements

relating to the Medical Mart development project; and the county's records retention schedule.

4. I delivered the request to a wonian named Rhonda at the office's front desk.

5. Rhonda told tne to provide rny name and phone number in addition to the request.

6. Rhonda did not first tell me that I was not required to provide my identity.

7. After I declined to provide my name, Rhonda again asked me for my identity.

Relator's Exhibit A
Page I
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8. Rhonda did not first tell me that I was not required to provide niy identity.

9. Rhonda then directed my request to another person, believed to be named "Saul."

10. Saul asked what records were being requested.

11. I explained that I was looking for drafts of development agreements for the Medical

Nlart; communications between the county and The Plain Dealer about releasing or not releasing

those agreements; and the records retention schedule.

12. Sau1 then directed iuy request to another employee, Ryan Miday.

13. Maria, an assistant to Mr. Miday, then came out to take my request.

14. Maria again asked for my identity and contact infonnation.

15. Matia did not first tell tne that I was not required to provide my identity.

16. 1 offered to return later in the day instead of providing contact infonnation.

17. 1 asked if any of the requested records were available at that time.

18. Maria said that none of the requested records were available.

19. When I rethuned, Maria provided tne the Law Department's record retention

schedule, and no other records.

20. She stated that the Depat-tment was not able to provide copies of communications

between the county and The Plain Dealer because they were still being compiled and would need

to be redacted.

21. She further stated that those records would be available the next tnorning.

22. Matia stated that no contract drafts would be released until the contract was finalized.

23. 1 then clarified for Maria that in addition to cornmunication from the Plain Dealer

regarding the Medical Mart project, I was also looking for communication to the Plain Dealer as

well.

Relator's Exhibit A
Page 2
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24. Shortly thercafter, I was approachcd by Mr. Miday, who said that the office was

woricing to identify, gather and provide that correspondence.

25. 1 then aslad about the contract drafts.

26. Mr. Miday said that there were no drafts available at that time.

27. 1 asked whether any drafts existed.

28. Mr. Miday said that if any drafts existed, they would be protected by attorney-client

privilege,

29. 1 then requested copies of whatever drafts did exist.

30. Mr. Miday said that he would provide whatever was public record.

31. 1 returned the next day to retrieve my records.

32. The records provided included a request from a Plain Dealer reporter to view copies

of development agreement drafts and two e-maits fTom David Marburger to Fred Nance.

33. Those e-mails indicate that Mr. Marburger left at least one voicemail for Mr. Nattce

about the release of drafts.

34. No voicemails were provided.

35. No explanation was given for the failure to provide voicemail.

36. No records were provided reflecting conm2unication from the county to the Plain

Dealer.

37. No explanation was given for the failure to provide those records.

38. A letter from Prosecutor Mason was provided with the records.

39. That letter stated that no drafts of contracts would be provided because they were

protected by attorney-client privilege.

40. No clrafts were provided.

Relator's Exhibit A
Page 3
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41. No nonexempt portions of any draft were provided.

JURISDICTION

42. Upon inforillation and belief, this court is given original jurisdiction over this matter

by Ohio Revised Code sections 2731.02 and 149.43.

AVAILABILITY OF PUBLIC RPCOIiDS

43. Upon information and belief, the Ohio Public Records Act, codified at R.C_ section

149.43, requires that "all public records [. ..] shall be protnptly prepared and made available for

inspection to any person at all reasonable times during regular business hottrs."

44. Upon information and belief, the Act defines public records as "records kept by any

public office, including, but not limited to, state, county, city, village, township, and school

district rwits."

45. Upon information and belief, the Act further provides that "upon request, a public

office or person responsible for pnblic records shall make copies of ttie requested public record

available at cost and within a reasonable period of time."

46. Upon infonnation and belief, Respondent Cuyahoga County Board of Comniissioners

is a public office as contsmplated by the Act.

47. Upon information and belief, the records I have requested are public records as

contcmptated by the Act.

48. Upon infonnation and belief, the records I have requested are not exempt from

disclosure under the Act.

49. The Respondent has not provided all the records requested that are subject to

disclosure.

Relator's Exhibit A
Page 4
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50. Llpon infonnation and belief, the Respondent has failed to comply with the Act by

refusing to fulfill my request.

DUTY TO RELEASE NONEXEMPT PORTIONS OF RECORDS

51. Upon information and belief; the Act requires that if a request is made for a record

that contains information that is exempt for the Act, the public office or the person responsible

for t7ie public record shall make available all of the information within the public record that is

not exetnpt.

52. Upon infotmation and belief, the Act ftuther requires that "a redaction sha11 be

deemed a denial of a request to inspect or copy the redacted infonnation."

53. Upon information and belief, the Respondent has failed to release nonexempt portions

of records that oontain exempt information.

54. Upon information and belief, the Respondent has failed to comply with the Act by

failing to release nouexetnpt portions of records that contain exempt information.

ORGANIZATION OF PUBLIC RECOIdDS

55. Upon infotmation and belief, the Act requires the Respondent to "organize and

tnaintain public records in a manner that they can be made available for inspection or copying."

56. Upon iufonnation and belief, the Respondent lias failed to organize and maintain their

records in such a manner.

57. Upon information and belief, the Respondent has failed to coinply with the Act by

failing to organize and maintain their records in a manner that would nialce them readily

available for inspection or copying.

RECORDS RETENTION SCHEDULE

Relator's Exhibit A
Page 5
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58. Upon information and be(ief, t:he Act requires the Respondent to malce available "a

copy of its current records retention schcdule at a location readily available to the public."

59. The Respondent did not have a copy of their records retention schedule available

when I nade my request.

60. Upon infoi-rnation and belief, the Respondent has failed to compty with the Act by

failing to keep a copy of their records retention schedule readily available.

OPPOR'I'UNITY TO REVISE Ri;QUEST'

61. Upon information and belief, the Act requires that in the case of an overly broad

request, the Respondent "sbalt provide the requester with an opportunity to revise the request by

infonning the requester of the manner in which records are maintained by the public office and

accessed in the ordinary course of the public office's or person's duties."

62. Upon information and belief, the Respondent's denials did not adequately provide me

an opporttmity to revise my reqnest so that it coald be fulfilled.

63. Upon infotmation and belief, the Respondent has failed to comply with the Act by

failing to adequately provide inc an oppottunity to revise my request so that it could be fulfilled.

64. Upon information attd belief, the Respondent's denials did not adeqaately inform me

how the requested records were maintained so my request could be revised.

65. Upon infonnation and belief, the Respondent has failed to comply with the Act by

failing to adequately inform me how the requested records were maintained so my request could

be revised.

FAILUI2E; TO EXPLAIN DENIAL

Relator's Exhibit A
Page 6
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66. Upon information and belief, the Act requires that in the case of a request being

denied, the Respondent "shall provide the requester with an expianation, including legal

authority, setting forth why the request was denied,"

67. The Respondent's denials did not include a written explanation, including legal

authority, setting forth why my request was denied.

68. Upon infonnation and belief, the Respondent has fiiled to cotnply with the Act by

failing to include witl tlieir denials an explanation or legal anthority setting forth why tny

request was denied.

DEMAND FOR REQUESTER'S IDENTITY

69. Upon information and betief, the Act does not permit the Respondent to limit or

condition the availability of public records by requiring disclosure of the requester's identity.

70. Upon infonnation and belief, the Act pennits the Respondcnt to ask for the

requester's identity only after disclosing that it does not need to be provided, and when providing

it would benefit the requester by enhancing the ability of the public office or person responsible

for publie records to identify, locate, or deliver the public records sought by the requester.

71. The Respondent did not disclose that I was not required to reveal my identity.

72. Upon infoimation and belief, the Respondent has failed to comply with the Act by

failing to disclose that I was not required to reveal my identity.

73. Upon information and belief, the Respondent has made no assertion that providing

the requester's identity would benefit me,

74. Upon infonnation and beticf, thc Respondent has failed to comply with the Act by

requiring disclosure of my identity.

Relator s Exhibit A
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75. The Respondent's demand for the disclosurc of my identity constituted a denial of my

rcquest.

C"ONDITIONS FOR DAMAGES

76. Upon information and belicf, the presumption of openness attaclied to the Act

requires the Respondent to bear the burden of proving that their interests in keeping the

requested records secret outweigh mine and those of the public in having access to them.

77. Upon inforniation and belief, a well-informed public official could not believe that

the Respondent's conduct in denying my request was not a failure to comply with the Act's

provisions based on the ordinary application of statutory law and case law.

78. Upon information and belief, a well-informed public official could not believe that

the Respondent's conduct in denying my request would serve the public policy that underlies the

authority that is asserted as petmitting that conduet or threatened conduct.

79. The records provided do not sufficiently fulfill my ret)uest.

80. Upon inforntation and betief, the Respondent has failed to fulfi7l iny request and have

thereby violated the Act.

Respec-tfully submitted,

Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, OH 44149
(216) 256-2346

Relator's Rxhibit A
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Court of Appeals of Ohio, Eighth District

County of Cuyahoga
Gerald E. Fuerst, Clerk of Courts

S(O EX REL., BRIAN BARDWELL

Relator COA No.
93058

ORIGINAL ACTION
-vs-

CUYAHOGA COUNTY BD. OF COMMISSIONERS

Respondent MOTION NO. 426798

Date 10/19/2009

Journal

D

SANCTION ISSUED. RELATOR, BRIAN BARDWELL, SHALL PAY TO THE
PROSECUTOR ATTORNEY FEES IN THE TOTAL AMOUNT OF $1,050.42. THE
ATTORNEY FEES SHALL BE PAID WITHIN FOURTEEN (14) DAYS OF THE DATE
OF THIS ENTRY. NO OTHER COSTS SHALL BE ASSESSED AGAINST ANY
PARTY.

PresidingJudge, Kl-

V/ta
Judge, M

Judge,

oa

TH A. ROCCO, Concurs

Z?
v EILEEN KILBANE, Concurs

^

A. JONE Concurs

RECEIVED FOR FILTNG

OCT 1 2009

^61^ ^ftPk^ffALSGI_ERYq

BY. _.. DEP.
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Ril9 Masoffi
Cuyahoga County Prosecutor

March 27, 2009

To Whom It Mav Concern:

Re: Public Record Request made Tharsclay, March 26, 2009

Records ofcotamunications from the Plain Dealer or its attcune.ys regarding the release of
Medical Mai t contracts or drafts o,fthose eontracts
Drafts of contracts or development agreements related to Medical Mart pro.jects

Your records retention schedule

I n responsc to your requests:
l. We have attached all conimunication records from the Plain Dealer to the county regarding release of

Medical Mart contracts or drafts:
2. Regarding your second request, drafts of the Development rAgrcement are not records at this time,

since terms ofDevelopinent Agreeinent ara still being negotiated, so there presently is no agreenicot
that has been submitted to the Board ofCoanty Commissioners for their approval. Moreover. the
rongh drafts of the agrcement that is being negotiated are exempt from disclosure because they include
confidential comniunJc-ations between the public client and its attorneys including but not limited to
the attorneys' ihoughts and opinions in rendering legal advice. Stgtc ex.iel Senesch, F,tiedlander,
Cqnlan &AmoffLLP v. Rossfo?-Sl (2000). 140 Ohio App. 3d 149, 746 N.E.2d 1139. When an
agreement is ftnalized and ready to be submitted to the Boai-d of County Commissioners for approval,

the fmal agreement and drafts will be tnnde available.
3. A copy ofour retention schedule was provided to you on Thursday, March 26, 2009.
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rr^la^r^DMa hr rng,i^bakerla^tZr01From: Marburger, David
3erit: Thursday, March 19, 2009 2:21 PM
To: Nance. Frederick R.
Cc: Marburger, David
Subject: Plain Dealer request

Fred: 1 just left a voice mail for you pis give the county tha green lite to allow the Plain Dealer to inspoct & receive a
copy of ihe drafts of the developineni contracts that the county possesses thai also have been sharccl with
representatives of the organization that would enter into the contract wtth the county. Thank you.

My Bio ahtfU:Ifwww^3k^rJ3.w ronlPidl qw^^r^psrrvLoouuo By FmPiL=dmar rmeo I`Nsb site
cbttplhNww.bakerlaw.go n> I V-card <htto//www bakerlaw.crL i vcardsfdmarhureer.vct>

T 216.861.7956
F 216.696.0740
M
w^,¢^akerlaw com <htipWWww bal<erlaw_GOM/^

Dave Marburger
dm r k^erC^bakerlavr.o ^marlto

Baker & Hostetler LLP
3200 National City Center
1900 F.ast 9th Street
Cleveland, Ohio 44114-3485

<nllp J v g,l

dmarquraP @blkedaw cq7n>

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,
confidential, or protected by law. If you are not the intended
recipient you are hereby riolified that any disseminatlon, copying
or d7stribution of this email or its contents is s7rlotly prohibiled.
If you have reqeived this rriessage in error, please notify us immediately
by replying to ttre message and deleting it from your computer.

Internel commuriicatlons are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive Iate or incomplete, or contain viruses. Therefore,
we do not accept responslbillty for any errors or omissions that are
present in this email, or any attachment, that have arlsen as a resWt
of e-mail transmission.
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The Plain Dealer
1801 Superior Ave.

Cleveland, OR 44114

March 18, 2009

To: Cuyahoga County CommissionerPeter Lawson Jones

Prom: Plain Dealer reporter Joe Guillen

Re: Public records request

Greetings,

I arn a reporter for the Plain Dealer writing to request copies ofrecords.
pursuant to Ohio Revised Code 149.43, in order to report on issues ofpublic
interest.

I request copies ofall development agreement drafts exchanged between

Corrimissioner Jones and Merchandise Mart Properties, Inc. related to the

inedieal martlconvention center project.

Should you decide not to release any or all of the following records, please

cite the section of Ohio law you are invoking.

Thank you,

Joe Guillen
The Plain Dealer
216-999-4675

jguilleti@plaind.com
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From: Marburger, David maittoDMar ir =rC_)takonawcoml
Sent: Friday, March 20, 2009 148 PM
To: Nance, Frederick R.
Cc: Marburger, David
Subject: Pis phone

C'mon, Fred. Pis ring me about the Plain Dealer's request.

My Slo ^1S>_/t wyy w bake ia • oni/F'ndLayyyel .s a<pxvLC k o By Emad dma4pr > I Wob site

<hStpJ/wwwbakerlaw.corryk> I V-cai d <http'tlwwwba erlalv.c^1_d[Sisld^*arb rgervcf>

T 216.861.7958
F 216.696.0740
M
www hakerlaw.eorn <htto-//wr w bakerlaw oORI_t^

Dave Marburger
d.m by_]rr r@bakerfaW comr <nri Itn/ 2fldmarlburger f) akorlaw.com>

Baker & Hostetler LLP
3200 National City Center
1900 Easi 9ttr Street
Clavelancl, Ohio 44114-3485

<I jtp//www bakerlaw.c.omL

This email is intended only ior the use of the party to which it is
addressed and may contain informatlon that is privileged,
contidential, or protected by law. If you are not the intended
recipient you ara hereby nolified that any dlssernination, copying
or distribution oi this einail or its contenis is strictiy prohihited.
If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Internet communications are not assured to be secure or clear of
inaccuracios as inforntation could be intercepted, corrupted, bst,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we clo not accept rosponsibility for any errors or omissions that are
present in this ernail, or any attachment, that have arlsen as a result
oi e-mail transmission.
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IN 'I'iIL; C{)UR"I' OF APPEALS
EIGIiTH .IqDIC;IA3.<DISTl2ICT
CUYAIiC1C*A COUNTY, OHIO

S"I'A flr OF OlllO 17 7: REI... ) CASE: \O. 09 CA 930 8
BRIAN BaRDWCLL.

OriF''iral Action in Mandanws

Relator,

CUYAFIO.CiA COLiNTY BOARD
OF Cc)N[MISSIONSRS,

Respondent.

RESPONDENT'S i4if3TI(3Ii FOR SUtYINEARY,)Li1?'1t4Ii',N'I'

W[Ia.IAM D. MASON, Prosecuting Attorney
ot'(;a^^ttiioga County

CI-irll'LL.ES E.IiANNAN (00371:±3)

AssistantProsecuting r'lttotney

The Justice Center, Courts Tower. O' Floor
7 200 C)ntario Street
Clevcland, Ohio 44113
Tel: (216) 443-7758lFax: (276) 443-7602

channitrt(<_^ cuv, hog^county.usE-mail:

Couii.celfnr Respwndent
Carvahogct Corlt(l^ Bnarcl qfCoinrraissioners
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IN THL: COURT OF APPEALS

EIGHTH JUDICIAL DISTRICT

Ct11'AI4OGA COUNTY, OHTO

STA'I'L OF OH10 EX REL.
BRIAN I3ARDWELI..

CASE NO. 09 (';\ 93058

Oriuinal Action in Nlandatnu511
Rel ator.

vs. I:d'SI'g3NDI'NT"S Il^aQD"I'I4IN FOR
SllMti'I:-{vR`l .IT)I)(.112EN,1'

CUYAHOCA COIINTI' 130ARI)
OF C'_QMN1ISSI0NERS,

Respondent.

Respondent Cuyahoga County Board ol`Commissioners ("respondent") respectfully

inoves this Court for an order pursuant to Rule 56 of the Ohio Rnles ofCivil Procednrc that

grants it a summary judpnent on tiie Veril'ied Petition for Writ of.h4andamus aod this cause.

The grounds in support otthis mot9on are that therc are no gcnuinc isaucs of material fact altd

respondent is cntiiled tojud;mett as a matterof3aw.

A brief in support of this motion is attached hereto end incorporated herein.

Respectfully subtnitted,

WILLIAM D. MASON, Prosecuting Attorney
of Cuytdhooa Count.y

By-
CHARLES R. HANNAN (0037153)
Assislant Prosecuting Attorney
The Justice Center, Cowt's Tower, 8'h Floor
1200 Ontario Street
Cleveland, Ohio 44113
Tel: (216) 443-7758/Fttx: (216) 443-7602
S-mail:channanC^cuvahogacounty,us

C'oaurselfor Respuncteru
C'an>ulr.oga ('oc^n Board nfComnrrs.rroners
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IN THE COURT OF APPEAL.S
E1GEI"I'.H JUDICIAL DISTRICT
CUYAHOGA C.O[JNTY, 01:110

STATE OF OHIO EX RL'L. ) CASE NO. 09 CA 93058
BRTAN BARDl^VELL,

Relator,

CUYAFIOGA COUNTYP>OARD
OF CO.!vtMiS,SIONBRS,

Respondent.

Original Action in Mandamus

ii3EZITr'I^ IN SL;PP®UT OF
RE',t'ON I3EId1'S 1RPA7T1(31L FOR
°,tJM:ViAFtY,7UDGn5EIdl;r

STATEMENT OF FACTS ANT) P'Idt)C'EE'F)I??Id.;ti

Relator Brian Bardwell ("relator") filed this original action in mtuidarnas against

respondent Cuyahoga County Bo<ud ofCommissioners ("respondent"). Brought under Ohio's

public records law, R.C. 149A3, relator's "Verified Pet.ition for Writ ofMandamus" ("Petition")

principally sought drafts of a developtnent agreement that was being negotiated at the time. The

Petition additionally alleged, with utterly no substantiation, various violations of Ohio's public

rewrds act. }^or the reasons discussed hereaft'Br, however, relator's action in mandamus fails as a

matter of law. Accordingly. respondent respectfully reqnests that this Court issue an ordcr that

Rrants respondent a summary jadgment, dcnies relator's requesf for relief in mandamus, and

disrnisscs this cause.

The rel8vant facts are as follows:

On March 26, 2009, an individual presented himself in the office of the Cuyahoga

County Prosecuting Attorney and delivered a hand-wt9tten request that said the following:

T would like to inspect ttte following reoords:

Records ofcommunications frotn the Plain Dealer or its attorneys regat'ding the release of

]vledical Mart contracts ordrafts ofthose contrac.ts
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u Draitv ofconracts ofdevc;opment t^n^e.n^s related to 1'cticat NS<vr prcl;ects

^ Your record retention schednle..

Thank vou.

A u-ue and accurate photocopy otthe hand-tivritten rcquest is sabrnitted he,icwi;:h tu I'..xhibit A to

ilte Affidavit ofCharles I.L. I13nnaun.'

The requester would not gice the office reeeptionist any identif,ving information, but fhs

Pet'ition sttys it was relator. Sce Petition at paras. 1-9. Ris vvritten icque,t clid ttot state that it

was a request fr>r "pnblic recorids" and did not even rof'er to R.C. 149.d3. After the requesler

explained what record, lie was seeking, he was promptly referred to the Public Informittion

Office, to whom t-e3ator again cleciine<I to gtve auy idetrtifyin, informatson. See. Petition at paras.

Agrecing to returrr later that sanae day. relator acknowledges that he ivas given a copy of

the Prosecuting Attorney's record retention schedule that he had requested earlier, See Petition

at paras. 16-19. The pubtic inform.ifiion officer iold relator that copies of coinrnnnications

between the county and The Plain Dealer would be made available the next morning. See

Petition at paras. 20-2I .2 The public iufonnation offlcer toici retator that no copies o9'

development agreerrient drafts would he available until the agreement was finailized. See Petition

at- para. 22-30.

Relator returned to the Prosecuror'a OI'fice on March 117.2009. See Petition at paras. 31.

li^pon his return, the Prosecutor'S Office I-ave the still unide.ntif icd reque.ater a writte.n response to

i Copies afthe auached exhibits were previously submitted hc.rc in support ofrespondent's April

29. 2009 motiou for an extension oftime to move or plead.
z Relator says lie verbally requesrect commuoications ta the Plain TJeale. See Petition at para.

23. I-lis writ.teu request, however, only sotighi commmnications "Fronn the Plaiu Dealer or its

attornevs."

2
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his March 26, 2009 request. a true and accuratc copy of which feaelading att-achment

snbtuitted herewith as Exhibit 13 to the. A1Tidavit ofC`hatles E. }fannan. The March 27, 2009

response memoriatized the follmi

All commanication re-cords fronr the Plttin Dealer to thc, count-y re .̂;arding relciisc of
Meclicril 'Mart contracts or drafts were attached to the March 27, 2009 response, t-hus
fulfillnlg a response 10 the Pirst cauegory ofrecords requested on March 26, 2009.

Drafts ofthe Development.Agreeme.nt Werc not }vablic record at ttiai. time because the
terms of the Deveiopmenr Agreenacnt m^cre still being neUot.iated_ so there was no
agreement th,tth.tdtieen submitted to thet3oard ofCommrssione.rs fortheirapprovttl and
the rongh drafts 4vere exempt from disclosure because they inctuded confidential
comrrttuiicaiions between a public client ancl its attorncys includinI0 attorney work

prodtict (c-iting State e-rre7. Benesch, F) ieddcarder. Cbpl(in &Ainof'fLLP %,. Rossfr)rd
(2000), 140 Ohio App.3d 149,746 N:G:2d 1139). thus responding to the second category
of records reqnestecl on March 26,2009.

A copy of the T'rosecttting Attorney's record re.tention schethtle had been aiven to tlte
requester on tMarch 26, 2009, thus fi.ilfiliing a response to the third category of records

requested on March 26, 2009-

With regard to the request for drttlls ofthe Developnrent Agreement. the Prosecntor's March 27.

2009 response also said the follorsing: °When an agree.merat is Iinalized and ready to i>e

su(in;itted to thc Board ofCounty Comr,zissionc.rs li>r .rpprovttl, the final ac,m, ment and drafts

will be made av^til;.tHe." See Ekhibit B.

Lt+ter that day, relator f`t(ed this original action in mandamus against respirndettt

Cuyahoga County Board of Comtnissionets. Alfe^ing various infrtictions of'Ohio's public

records law that will be addressed hereafter. the. Petition principally requests a writ ofrnandatnus

°directing_ the. Respondent to rnake available all records requested " .° See Pecition at p. $.

Follon=ing tlre April S. 2009 public relcase ol'thc proposed Developmcnt Agt-cement

between the C'oant'y ofC'uyahoga, Ohio; Merehendise Mart Propcrtics_lnc.: IMN1,11 11 Davclopnrent

LLC; ttnd Cletcland NIMCC LCC ("Deve.lopment Ag>-cernent"'), copies o( nineteen (19) rough

drafts that preceded the version oCthe proposed Developuoent Agreament were also released

3
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publiely. UnApril 9,2009, respondcnt-'s undetsi,ned counsel mtiile:d acorrespondence to

elat.or. a tnie and occur.ttt: copy of which is submitted hercwitli as E:ehihit C C.nnsistent wit-h

tialtat hatl been indicated in the ProsecnYOr's March 27,2009 response to relator's request, reiator

was sent a C.D-R that contained, in PDF'fortnat, copies ofthe final version ofthe proposed

lle.velopmcnt Agree.ment as well as preceding drxRs. The April 9, 2009 con-espondenrc uoted

that the production of those prior draits compteted the response to the relator's March 26, 2009

rci{uest

Ou April 16, 3009_the Cuvtchot•a CountY Bmtrd ofCommissione.rs approved and

^,.tecuted the Development Aere•emczit.

For the reasons that fnllow, relator's action in mandamus fails as a matter of law.

A12GUMIJV'1' .'iND LAW

Relator's act.ion in mandamus fails for several reasons. Vnst, relator's Petition is not

supported by an affidavit that complies with Loc.r'vpp.R. 45(B)(1)(a). Second, relator's case is

moot because the records he reqrtested have alteady been provided to him. 'I'hird, relator cannot

shotv, that respondent violated Ohio's pubiic records law. For any or all ofthese reasons,

respondent shouid be grantc.d a summary judI-;meut that denies the request.ed writ ofmandc3mus

and distnis5es this cause.

i. Itelatm s['etitton iS not suppctrt4d by an afiad iiit tli tt cornnl>IieS Geitli Loc,Ap}2,R_

4^O3 )(1)Ca)-,

Loe.App.R. 45(B)(1)(a) requires the ve.rifie-cl complaint in an original aclit»i to eontain

"ttie specific statements offact upon whicli the claim of illegality is based stnd must he supported

by tm affidavit from the plaintiffor relator specii'ying the details of the cla'sm. Absent such detail

? An executed copy ofthe Devetopmeut f0.greemunt executed by Cuyahoga County on April 16,
2009 may be vieweci oulitae at ]tttp Ibocc c,uyalms;icouzttv u^.12d} bocc-ep US ('t .k;V t IANI)=

lp4b597_vl2_Dcvaloiantcnt .3etcement 31 16 2009A.pdf:

4
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and rtttachn^enti, the complatnt is subject to i(ivnisr;al.' Failure to comply with Loc.App:R.

45(13)(1)(a) provides gnrounds for clismi5sal.

"1'ftus in Sacrre es oel. Bardirell v. Ciereland Sta1r• (ini+et^,sirv C.uyahora .App. No. 91077.

20118-Uhio-2919, tlie varification attached to the relatot s comptaint ivns d'et'cctive because it

Pailed to expre s51y state that the facts set forth in the complaint wcrc. baseci on the rcletor`s

pcrsonal kaowledgc. 1d. at ^ 7. `She veritication simplz stated that the ulle.gations and stat.ctnenis

in ttie petition were true "to the best nfhis knowledge, infannatitsn,and belief" rd. The

Cuyahoga County Court ofAppeats said: "Parchwel('s verification is defective and requires

dismi.ssnl of the complatint for a writ oftntmdantus."

Similarly in Ghastcr v. PYz;,sinttvorts•. Cuyahop,a App. No. 90652, 2007-Ohio-6187, the

court held tltat the relator failed to comply with Loc.App.R. 45(B)(1)(a) becausc his petition

lad<s a s"orn affidavit that specified ncc details ofthe Claim based on the al'fianl's pctsorril

knocvledge. rd. at`1Z.

fC1this ca.se, and put'ting aside for ttte moment the claim alleging that pubiic records we.re

not trtade available, the otlte.r c=laums assertcd in relator's Petition are not supported by an

affidavit that complies ia=ith Loc.App.R. 45(Il)(7)(a).

Iviore specifically, and again without addressine for the motnent the ^illeped failure to

make public records available, relator asserts that the respondent failed to release nonexempt

port'ions ofrecords that contain exempt infortnation. See Petition at pai'as. .51-54. This assertion

is utterly tvithout factual support. Relator does not allege or substantiatce that any redaction was

made to the rccord s that were proiluced. Relator's supportin^*, affiCiavit ,ays only thal it is based

(dIpott informtuion and belief." See Relator's P.fticlavit at paras. 51-54. Yet there. are no facts to
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sapport that supposed °inl'onnatioat and bclief." Accordingly, t-het claim is not supported by au

aFf davit that complies vvith Loc.App.R_ 45(}3)(I)la).

Siniiltu(y. relator asserts that re,sporrdent has f<tiled to organize and maintain its records in

a inanner eh3l ehcy can be made available for inspection or copying. See I'e.tition at paras. 55-57.

This assertion is li7<ewise without any factual support. Rcltiror does not suhstantiate that

responcicnt has 1'ailed to organize or maintnin its recnrcls. Relator's supportin!, affl(leivit again

says only that it is based (ulp<» i infonnatic3n and belief 'Se.e Relator's Affidavit at pat ts. 5-')-57.

Yet there onee again are nci facts to stpport that supposed "infnrniation aod belief."

Aecordingly. tttat claim is not supported by :in afC.idavit that eomplies with S..oc.A.pp.R.

45(B)(1)(a).

Relator next alleges that respondent did not have a copy eif its record retentiou sclieclule

available. See Petit'ion at paras. 59-60, Qfcot'se, relator did not request a copy o1'respondent

Board afCotmty C:6mmissioners recorei retentiou sclredulc- hc requested a copy ofrespondcut'.

lawyer's record retention sche(iule. And relator concedes that lte received a copy ofthc

Pro,secutor`s record retonfion schedule on Mtu'ch 26. 2009, the sante day rclntor requestcd it. See

Petition at pata. 19. In auv case, relator`s asiertions aie again based on relator's supposed

"infrntnation and belief." See ReIator's Affidavit at pu'as. 58-60. He still provides no facts to

support that allegecl "infwination ancf helief." Accorcl1ne1y, this claim is not supported by an

affidavit that complies with Loc.App.R. 45(B)(1)(a).

Relator then says fhe respondcntPailed to comply With the public records law because it

did not provide relator with an opportunity to revise his request. See I'etition at paras. 61-65.

Putfing aside iltc Paet that relator tnadc no request at all to the respondent Board oi'County

t:,ommissioners, tllere are no facts to suflocst that relator could have rcvised his reque.st tt. obtain

6
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:ecords - iaclced, relator has reccived all Ofti7c records he re.quested. Relator again au:empts to

support this cfaim by averrin) onlp that it is based on "iuiixmation anc] belicf." See Relator's

Affidavit at paras. 67-65. Fle provide-s no facts to support his information and belief. "I his claim

thus is not supported by an affidavit rhat complics wit9t Loc.App.R. 45(B)ft)(a).

Gontinuing, relator alleges that the respondent failed to explain its denial ofrelator's

request. Sec Petition at paras. 66-63. Relator conccdes that when he. retorneci Lo the Prosecutor's

Office onilRarch37, 2009 tcs obtain rceords, "[cr] letter fi-cnn Prosecutorlvlason was provided

tivith the records." See l'etition atpara. 38 . Relator did not bother to attach a copy of that Ie-tter

to the mandamus I'etition he filed later that day. A copy of tltat correspondence is attached

itcreto as Exltibit B. It plainly spelled out that all records responsive to two ( ) C^1tel=orles ol

requested records had been provided to relator atnd explalned why the remaining recoids were

not being provided, citim7 Ie,ta( authority in support. Relator's Petition and Aftidavit, atp<'rras.

67, nisw° say that "[t]he Respondent's denials did not include vi explauation, including legal

authority, setting forth Gvhy Irelat<>r's] request was denied." Relator's assertions are notjust

unsupposted by his "information aod belief'- they are refutsd by the tmcGsputed facts ofrecord.

In an^^ case, retat.or's clairn once again lacks an affidavit tliat. complies with Loc.App.R.

45(e)(I)(a).

Rela(or then alleges that respondent violated the pubGc rec:ords act hy requesting relator's

identity without t'elling relntor tirat ha diiV not have to discaose his idc:ntity. Sce Petition eit paras.

69-75 . Rclatocannot seriously rnctintain that t(te public re.cords act is zirilated whenever a front-

office receptionist. preparing to pttge the ofliee's public inf'ormatiort officer, courl.eously asks,

"VJho should I say is calling'>" In any event, relator's own I'etitiort belies that any sueh

innoeuous inquirv violated the act. The availability ofpublic records was not limited or

7
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conditioned on tlte dsc•Iosure ofthe reqoester's ident'ity. .See RC.. 149.43(B)(4). Relator

concedes that records werc freely provided to him on ivlareh 20.2009 and March 2-i. 2009 even

v°hi?r^ his identity was unknoren. See Petition at pau'as. 19, 32-33 and 38. `fhus whatever

"inforniation and hcliet" rclator Suppqsedly has tn lubst mtiate slleged publie ncords law

viohiticros is rcfut^rd by tris own Petition.

Relator's Petition hies Io plc.ad numerirus viol<tt'ions of the public records law, buf he has

nttet-Iy faile.dto substantiate his aileg:ations rvitit facts based on personal knotarledee. Becaase his

Petition fails to comply with Loc.App.lt. 45(13)(1)(a), the Petition and this cause shauld be

dismissed.

ft. Rc1_atot ti ae_s;l^a, tit for. }auUltc recoailti rs mot,tl::

Relators i-'etit:on asserts that the respondent failed to nnake alleged public records

available. SeePetition atparas. <13-504 While this appears lo he the only claim that is at least

plausibly based on relatotti "infornr.Eion and belicJ'," the claim is nevcrtheless tnooi bcoeutse the

rouqh drafts ofthe Developntent Agreement requc-sted by relatorwerc made avzrilable to him ott

April 9. 2009. Accordingly, this case is now moot as a matter of'law.

IJn determining actions involving e.xtraordinarv evrits. a cor:rt is not Iimited to

consicterina the f'acts and circumstances at the time that the writ was requesfed bttt can consider

the facts and conditions at the tinie tltat ent.itleuient to the writ is wusid^'red." Srerrc ('i rcl

i. Iifackm-e7l, 103 Ohio St.3d 481, 2004--0hio-5586, 817 N.E.2d 5, at^ 17 (quoting State er ret.

Flor:•ord r. Skow. 102 Ohio St.3d 423 , 200a-Ohio-3652, 811 NT+'d 1128. at ^i 9).

.a Relator's Petition does not even allege that tte made a public records request to respondent
Board ofCotrnty Commissioners - he clelivered the request to the responctent's lawyer. See.

Petition at para. 2.
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In Satur ez rei. Toldeo Blade f'o. ^%. Toledo-Lucas Ge. Port AUth., 121 Ohio St.3cl 537,

2009-0hio-1767, 9()^, A.E 2d 1221, the Suprcmc Court ofOhio dcclau^ed:

In genertil, providing the requested n.cords to t7ie ret;itor in a puh]ic-records
mandamas ca,sc rcnders the mandamus claim moot. State rx rei. 7Wedo Blade

Co, v. Ohio Bw. c3/'Workerr C<znrp., 106 Ohio Sl:td 113, 2005-Ohio-6519, 832

N.13.2d711,11 16.

rd. attg; 14. In thztt ease, the court hctd tibat ai newspziper's request 1'or ctocmmntat.ion aaociatcd

crit-h an invcstigative reporttaas moot because the uucontrovertei cvide.nc•e showed that thc

requested docunienlation had aLrady been made av.til.3ble to ilte newspaper. ic! jj^l 14-16.

Similarly in State ux rei. (;dasgon• i:. Junes, 119 Ohio St3t1 391, 20OF-Ohio-4783, S94

N.E-.2d 686, thc coarthcld t'hat atmndamus claim seek.ng certain e-mail tncssa„es was moot

because the evidence shoeved that the requested e-tnaiils had alreadv been tnadc available to the

requester. rd. at `(I 27.

In this casc. the cvideuce, is likewise uncontrove.rted that the records tcquested by rolator

have airetsc3y been madc available to him. In particular, relator concedcs that he. received a copy

of the Prosecuting A.ttorney's recot-d retention schedule on 1Ylarclr 26, 2009, the san)e dav that he

requested it. See Petition at pareu. 3, 19. See also L.xhibit B.

1Zcl.itor additiomtllv concedes thst hc rcceived eopics ol-cornmunications froin the Plain

Dcetler or its attorneys regarding the rek:ue of Medical Mart contracts ordrafts ofthose

ccmh'acts on.March 27.2009. one day after he requccted them. See Petition at paras. j. 32. See

also uxhibit. B.

Finally, copies ofdrifts oft.he Development Aloreement «^ere made avai]Uthle to relatoron

April 9,2009 ,lust as had been rel?resenled to relator vhen he picked up records on March 27.

2009 (shortly before he liled this mcmdamus cr'isc). Se.eLxhibit G. The provision of those
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records renclers relator's mandamus clafm n-toot as a matter oflaw. See.Srrar c<: ret. Toleleo

i?lurle Co. r. 7oletlo-T_crca.r Cn. 1'nr J_trmh., s,pra; Sru1a cx rei. GlucGorc :. Jnnes, supra.

In 7uliru.r r. 6trit t 191(1),32 0hio St. 237. 92 i^.E. 21. thc: Suprcme Court o7 C3hio

declarul:

It is not the duty of tlte court to answer moot qnestions, and wlicn, pending
proceedings in ei-ror in tlris coutT, an cvcnt occurs without the fault of eithe-
ptirty, rvhioh rende.rs it impossible for the court to ;.rant any relief, it witl dismiss

the petition ut error.

Id. ax syllabus.

In tttis case, there is no need fot- this Court tn consicler relator's request for a writ ol

mandamus to compel production ofall¢ged hublic records because the records that tlte relator

requesied have already beert niado available to hint. Accou(ingly telators rcquest tor aXurit of

mandarnns sliould be denied as moot.

>•iIt. Relator cartttot show that resnondcnt vif>tated Ohio's nttblic recot ds la_ac.

For ptnposes o'Pthi.s motion, respondcnt will fitst adclress the contention that respondent

failed to make public records avatlable, sec: Petition at paras. 43-50, and ther^ will septirately

address the relator's retnaining contentions, see Petition at pants. 51-80. For the reasons that

follow, relatoi'a action in mandamus faits as a rnatter oi'law.

A. 42espoi>ctent did taot 1'ail to tii.tlte poblic records avail,tbfe.

Wttile the provision oFtlie requested records renders relator's action in mandamus moot

as amattcr oflaw, relator Would not havc becn entitletl to the ua'it in any event. AccordinSly.

relator's act.ion in mandamus zoould fail as a matter oflM.

To be -̂,in, relator`s mandamus claim for pufialic recortis fails because he ncver asked the

respondent Cuyahoga County Board otCommissicmers for public records. flltio law establishes

that "R.C. 149.43(C) requires a prios' request as a prerequisite to a manilamus atction." SraPe ex

10
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rel. Tt.r.cpavers Coalitiorr v. Lakeu-oo<l. 86 Ohio St.3d "$S, 390, 1999-Oltio-1 H. 715 N,F::2d 179.

lo tltis u<i.sc, relator ec>ntcnds that respondent Cuyahoga C`ounty Board oJ'Comrnissioners tailed

o make its puWic records available. 8ut reiatorti Petition concedes that he never made a t'c,quest

tn thc respondwit Cuyahoga County Board ofCaamis ioners for its puhlic rccords - he made his

request to thc respondr.nt's Iavayer. See Petition at para. ?. "7-o thc cxteut that rt lator never made

a request te the party v.hosealles;ed public records he sour;ht, lte cannot salr that he was

agt;rieved bv that part}'s failure tn makepublic reeorils available so as to justtfy an cstraordiuary

a;rit ofmandamuti.

Bevond that, relalvrwas not denied access tn any public record. As noted previously. he

requested the Prosectrting Attorncy's record retention schedule ori March 26, 2009 and he

received a copy of it that same day. Relator requested copies oftecords o'[ communications 6'om

the Plain Dealer or its attorneys res;arding the reteasc: o'fA4edical Mart contracts or drafts of those

cotttrarets on March 26, 2009 and he reccivecl copies of rhose on PAarch'_7,2t)09.

The only remainicng qucstion herc is wltether the public records act wats ti°iolatcd whan

prelianniary drafts ofthe proposed Development A,geement rvere not provided to reVeuor unti(

April 9, 2009, after the proposed .Aprecanent v,,as submitted to the P3ou'ct oiCorunrissioners for

its approval. For the reasons that follow, the public recot'ds law was not violated.

In particulsr, tlre docamcnts requestcd by t-clator werc preliminary and evrolvtng drafts of

the Development Agreement that were prepat-cd by respondent's counsel and weta the snbjte•t of

onp,oine uege>tiations. li'ntil an agreernent was in afonn that was ready for submission to the.

13oard o1'Commissionrss to act upon it, preliminary dratts ofthe agreement would not qualify as

a"recrn'd" underR.C. 149.01 I(G), v.hich sttues:

"Records" includes any document, device, or itent, regardless ofphysicai to-im or
charactcristic. including an electsonic record a^ defined in section 1306,01 ofthe

Il
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Revistxi Code, created or reccived by or coming unde-r thc jurisdiction o€amy
pubiic office ofthc state or its potitica) subclivisions, whiclt serves to document
t.he. oi gauizat5on, functions, policies, decisktns, procedures, ope:rations, or
other aetivities ofthc i>ffice.

R.C- 1419.011(G) (cmphasis ad:led).

Ii' i; tespectfully submitted that preliminary drafts ofan aoreemcnt c.jnnot qualify as a

"record" under R.C. 149.011(C,i) at least until such time as they are submitted to the public office

for dec.ision. 13efore such an instrunicnt is ready for any formal action, it cannot docomeut the

publtc ofncc s organizat5on, imnctions, poltetcs, de.cisions, Proccdure, opei ation^, or other

activities because ithas not ctystatlizsd to the point evhere sotlac action is wat?ninted. Indcui, it

%Frould he absurd to re.quire a public office to release working drafts - that may evolve on a daily

basis - wlille negotiations of an econoixiic deveaohment agreetnent ac in progress. t'ntil suc9t

time as the public ofPice is read_y to take fortnal action. tentative pro}><:,sals do not document

public ott'ice action.

To be sute, "rec(irds" under R.C. 149.011(3) can incincle n docutnent thal: is in draft.

contpiled, raw, or refinecl fanm. See laislz v. Citp pf4laon, 109 Oltio SUcI 162, 2006-Ohio-1244,

846 N.E.°d 911, syllabus at paragraph one. In that ca,c, the "records" in question con,isted of

employ'ee compensatory time sheets. Bat those comp-time rccords were in a form that the

employer used and could he relicd apon. irl. at1$ 2025, 'I'hey accordingly docuntcnteit the

city's pt-oc-edures o,r operat.ions. Those conzp-timc. shects plainly Nvcrc uot works in progress.

Respondent is also mindful ofclecisions in which drafts w'ete declarcd to be subjeet to

release as public record. See Scate aa re1. C'inraraati Lnqairer. Div. ofUartnet Sateffiae

Irtformation h'ertrord-, Irrc. v. Dup+ti.r, 98 Ohio SL:d 126, 20O2,0hio-7041 781 \.I:.2il 163; .S'rnt¢

cX rei. Ct[!h v. Citc ofL%piterArdingror. 89 Ohio SUcI 229, 2000-(lhio-142, 729 N.I::.'_'d 1182.

But even in those eases, the "drafts" in question were documents that weir, submittect to pnblic
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offiee for formal action, uot pre4iininary wcilang drafts that wen: not yet ready for action. -1'hue

in Stale e.1 rci. ("incirrruai 7^'nWuirar, L)ir. qfGmrnet S'olellite h?for-mation (1'etwr?r!<. 6rc. v

1)arpui.r, supra, the couri hetd tiutt the 17epartnlent of (ustices proposecl settlenient aRreemeut that

was received by the City ofCincinuati on i4larch 7. 2002 and used by the Cizy iu attemptinr to

reac@t a set.tlement in tlie DOJ unvestigation ofthe city's police department was a public record,

Id. af 9!1 2.12-1'F. Sirnilai9y in Sttrte e.t' re1. Calvary r. Citp cr ftfppcr Arlirrnton, supra, the courl.

held that alte December 10, ] 999 ctraf't of the ci ty's tentatlce verbal agreement wi th the union was

delivered to the re;pondetu Ilpper Ad ingtcui City Council svas puhlic record because it

doettrnented the citv's version of the agmemeut that the city relied upon in aubrniited it to city

council hr formal approval. See 89 Ohio SUd at 229. 2000-0hio-142.729 N_E.2d 1182; id. at

232-233. 2000-Ohio-142, 729 N'.1"s2d 1182. '1'hose cases ttre fundamentally distinguishable from

the circuinstances oftttis case where a pnposed agreenient had not yet been Submitted for Formal

action by the pubtic ofPice.

But even ifpreiiminary dratfts of an agreernent could be considered a"rect?rcP' nuder I2.C.

149.079it3j before the agreernent was sub:nil.ted to the puhlic ot-lice fiir txetion, the rough drai'ts

ol'tlte agreetnent requested here tivere prepitred by attorne.ys for tlte respondent in the course of

rendering. legal services on behttlfofthe respondent. Ohio law firmly estabGshes that the

attc>rncy-client privilege protcers con'1'idendtrl commuutcr.aions betsveen govertunent -zgencies an(I

tlieir lawyers. Sce.Slafe ex rel. Leslie v. !)luo Hems. Fin. Aneraec, 105 Otiio ST7d 261, 2005-

(3hio-15(18. 821 ;,L1^ 2d 990. That priviiegc extends nol only to the testitnonial prii ilege. oodi6cd

under FIC, 2317 i32(A) but also ta the conimon-law attorney-clSent privile„c that "reaches t'ar

beyond a proscription again testimonial speech jandl protects against any dissemination of

13
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information obtained in the conPidc:ntital relationship." Saare ex rel. 7'oledo BlcrcCe Co. v. Tc>ledo-

Luca.r CrrunIlv t'Urt Atrt7r., 121 Ohio SUd 537, 2009-Ohio-1767, 905 N.E:2d 1221, at qC 24.

In ils rceCnt prononncement in Srarrer r'ei. Tnledu Rhte/e C'o, v. Toledo-Luc[n Courn°

Pora Arnh., the Supremc Court ol'Olrio held th^it an investigative rc,port prepared by a public

oiTice's ontside counsc.i was tclatcd to tltc-rendition oClc,4al sesvicc.s and was thcrcfore e,empi.

fi-omdisclosureunderdteat -torncy -ctientprit:ileSe. Icl.at9i5i20-33. "iIifccomn

be,at-ee.n zt Iawyer and client Wnuld facilitate the rendition ofie.ga! se.rvices or advice, the

communieation is privi(eged." Icl. at q 27 (qttotin&.Duun v. Sture Farna FFre & C'as. Co. ((,..A5

1991,927 F:2d 869. 875). Like the investioative report at issue in that case, the drafts o'1 thc

DeVeloptnent Aorcemi:nt in this ease plainly concerr, communications between a public office

ancI its counsel who were attemptinr to draft the terms for a proposed deceloprttent agrcement on

behall'oFthe govcrnnient clicnt. And cottstdering that the relator's rcqaest hcre was Maele not to

tbe eovermnent elient -responttent C'uyaho<_)a County Board ol'C'ommissioners - but rather was

made to tlte governinent cliant's lawyers,counsel couid rtot waivc tho attorney-c(ient privile.ge

becatue that is a]nrivilege that belon^p to the clicnt St'r.e State v. Doe, 101 Uhio SLId t70,2004-

Ohio-70S, $0", N.E 2d 777, ^ 15 ("The attorney-clientprivilege belong.s solely to (he client- not

the attornev.")

Aud in a case that is analogous to the fo-tcts of tlua casC, the court in State e.r rel. 13en.esclr,

F'riedlaruter, Coptmt & ArnqjJ. L.L.P. v. Cztv o,fRo.s,rpord (2000), 140 Ohio App.3d 149, 746

iV.E.2d 1139, held fhat prelirninary drafts otbond docantents prepared by a public office's

attorneys were eaentpt [rom release as public records because they consistcd of"conl'idential

information supplied to the, att<vrncys by their (,ove-ntnent] clients supplied with legal advice

and opiniitns, that is. legal proposals as to the suhstamce oFthc bond instturnents, based on that

14
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confidential ioforrnation.` rd. at 1: 5,746 ti,g?d 1 139. 9'he court accordimg ly field that the,

prelintinary drafts ofbond docutncnts reflectine information provided Ery t.he eity and tttc legal

advice flowitv, from that infornwtion t-aere protected by the attorney-cticnt- privilege and ihus

were uot subject to public release. rd. at 156.746 W.E:?d 1139.

Likmvisc hcre, preliminary drafts ot-a dcveloptnent a,reement draftcd by the public

offICe's comIset reflect unl'ormation provirled bly the public offtce ancl legal advice rendered in the

course otthe legnl renrescnitition ofthe puhlic office. T'he attor] } client prnilel,,e. attachcti to

those drafts and rendered tttem exempt from di.closure IV public records pmsurutt to R.C..

149.43(A)(1)(v). And even t.houg,.h the public office cltose to rc-lease the preliminary drafts of the

proposc:d ugreement alYor thc Development Agreement was submitted to ihe Board of

Commi,sioners for ttpproval, that does not mean that the public office had to release privitel*ed

commutrications with its counsel bisti>re that timc,

And even if such preliminaty draft.s werc public record. "R.C. 149.43(A) envisions an

portunity on thc paut ofthe public office to cxarnine records prior to inspectloi u orde to

make appropriate redactions of'exentpt maicrials." Stare e.rre7. FParren 'v'eavspapers^ htc. v_

Ilutsoii (1994), 70 Ohio St:3d 619, 623. 640 N.E':2d 174. When a public otf ic.e is faced with a

broad public records request, ai public offic<.'s dccision to revickathe. record, bclore produeinp

them, to detcrmine whether to redact exempt mat;.rial, is not unreasonable. See State c:a rei.

h7n;;;rnr c. Sth'icklarxd, Ohio St.3d -` 2009-0hio-1901 1v F7.2dat 9 17.

fllthis case, relator made his public records reque3r on March 26, 2009. Copies of the

preliminary drafts ofthe proposed De.vetopme.nt Agreement were furnished to relator on April 9.

2009. '1`he records sought wei-e accordinaly made available to relator rnithin a reasonahle period

oitime.
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In shot-t. the respondcut clid not i<iil to mrike puhiic rec:onis uv<!ilab]e to relator in

violation 0fphi0's publie reeords law. Relator's requcst fnr a rvrit of mandemus should

eiccordinaly be clenied.

Q. Mandamus ti}tilf not Ite tu connoel uhszrvanc.e of w gznerall.)'_

I2.e.lator`s Yctition ac(diti.oatally alleges numerous othcr suplmse2 vio(ations ofOMio's

public record.s law. See Petition at pars. 51-$0. As was previously noted in Section 1, relator's

asscrtions are utterly vVitttout any 1<actual subst.anl:iation. hetator rcpcatedly tsserto supposedly

on "ixtformaFtion and bclie£" that re-spondent Cnvahora County 13oard ofC:ommissioners is iu

violatiim ofOhio's publie records law. Put rclator did not even make a public records request to

the Cuyii(toga Coutrty Board o rComrntssioncis, let alone offer any Lactuzil sabstttntiaticm 6or hi.s

assertions. Respottd<;nt respcctftdly incorporat'es the discussion contatuted in Scetion I" as

rel.ztor`s lack offaetual supi ort alone prwidcs qrounds to deny relator extraordinary reliefnt

mandanius.
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C',t'IM'L:.1 SICvfFl

12espooc°[ent Cuyahoga C'ounty hoarcl oft.'o3ntnitisioners respectfully requests that this

_ oiut grant a sumtnary judement that denies the requested NVrit o{'mandamus and that dismisses

his cau;e.

Respectfully sut;mitted.

WILLIAVi B. MASON, Prosecuting Attoruev
orCuyahoea County

CHARLES E. HANNAN (0037153)

Assistant ProsecutitrU Attorney

't'lze.lustice C:eutr.r. C:ourts Tower, 8i6 EToor
120{) Onsauio St.reet
Clevelaud, Ohio 44113
T'el: (216) 44 3-7758ll;ax: f2 16) 443-7602
I, niaiL cl^aunxn_l,;cuc d^o±_ugwrty.us

C'oan;c•IjfnResponrlent

(`raYwhof;a Cotrr^lyl3oard:^,jC"oa^^nri.rsic

PROOF E)F SLIZF'IC.`E

(a irue copy of tlic foregoin>r Ra?pcintient s 'Y1otion tor Smtlm"iry.Iutlement %-vas serveti
this C,Y'/`k day oflune 2009 by reguiar U S. Ivlail. postage prcpaid, upon:

Brian Bctrdel e11
9854 Pehble 13rook Lane
Stronasville. Ohio 44149

Xefator Pro Se

C:1-IARLFS E. 1lANNAN
rlssi.stant Prosecutin., Attorncy
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S"i'A"fE OF Oli1C
SS.

COUNTY OF CL.'`lAI3OG?\

!, CHARI_L:S t: IIANN' N,beiua first du1y sworn, depotie and state the following:

1. I am countel of reeord for respoEade,it Cuyahoga County Board ofCammissionera in the

maiter st'ylcYl Statt' ct{ Oluc> ex re1. Brian 13atdwcll_ ^s Cuy iptin Ct,untv Board ot

Comnussiouet'^, Clrvahnra Cocu't of Appe tIs Case Nn. 09 CA 9'^058, and I have personal

hEtotvled;e ol'tbe facts and circumsttances statedherein,

?. l.xhibi? A at2achecl heEOto is a true and acewate copy of a hand-4vritten request for

reeordti that ^tas delive,rcd to the oi-,icc o`i the Cuyai7oga Couuty Yretsecutine /'+tu» nt y on iklarch

26.2009.

Exhibit B attached hereto is a ttue- ^nd accuraue coh>> (excludin ttttachmcntsl of tit..

March 27, 2009 writtca respqusc by the office of tlte Cuyahoga Couitty Prosercating Attorney to

the request referred to in pm'agraph 2 of this Affidavit.

4. Exhibit C zittactied hcreto is a trne aod accurate copy (excluding eneibsure) ofmy April 9,

2009 correspondence to relator Brian Barchvetl that completed the response referred to in

paragraph 3 ofthis Af(iduvit.

FilR'Sf^E?.I2 :^i FI;s VT SAYETH NAUGHT.

C.t

CHARLES E. HAN7tiAN

SWOI2N T'O AND SUBSCRIBED be[ore me a td in my presence this dav ofJttne

20(19.

QAc/r.cti 1^).
`,( r,t ^ }/ n l..._. tf 4 r .f . .

ti i f^t^ ^^T.ic rP, , l/c) q /-q I'i/,:J,,
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^^^! rvl_asQSn
Cuyahoga Countv Prosecutor

To lVhom It Mav Concanr.

Re: Pahlic Record Reque,st macie Thnrsday, :btareh 26, 2009

hlurch "^ 2009

• Records ofconmiunications frotn thc Plain De.aler or its uttoineys regaux3inB the release of

MedicalMart aonMicts or-dralts ofthose coutracts

^ Draf4colcontrEtctsordevelopment igrecmcntdrelntcdto[vtedicalMurtprojects

^ Your r'ecords retention schedule

In response to yourrequesis;
I. We. have attached aIl cornmunicatiort records from thc Plain De.alarto couuty regmding releasc of

N1c<lical DAa I't con t racts or dix ftc;
2. Regarding yoursecond request, drafts oftht: DcveloprnenLAgreeme.nt tn'e not records at this timo,

since ternis of Dcvelopment Agreement me stil I beine negotiated, so thcrc hrescntly is rto agreeinent

thar has beeu subtnittedto the Board oPCotrntv Conunissioners for theirapprovxl. Morcover, the

rough drafts of the ap ceanent that is bcing ne,1otiatcd ere. eaempt from discloswc bccausc they include

conFidential communications betNvecn the public client and its artornevs ine(uding 6ut not limitwd to

the attoureVS' thouebts ewd opinions in rendctui^'Izg:d ucvice. St tr e^ iej Lit nc.r h, Fl i^dlanrier.

Coplap &Ai nofI;LLP v Rcnslitrd (2000). 110 Ohio App. 3d 149,946 N.C ?v' 1139, When an

avre.en3ent is finalized and re3dy to be, submiticd to the Board ofC.ounty Commulssioneis for approval,

the fiual aerccuncrutmtl drilis srill be niqdeavailable.

3. A copV oi oar retention selledule was provided to yon on Timrsdfly, March 26;2009.
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IfIflLL9Am D. MASON

CUYAI-IOGA COUNTY PROSECUTOR

Apr119 . 20D5

73riaut Barchvcll
93:51 Pebble brook Latte
SYrougsvil(e, Ohio 44149

Re: Publie Rcc.ordti Request

2.ni1 -

Stnte ea L Briztn Bardwell vs. C.u^.ahoea Cotmtv Uu trd ofCommts<ioner>
Coyr:oaa {'ouutv Court of rApeals Case No. 09 CA 93058

t+

IJenr i. Bardw

On ivlarch 26, 2009, a person eatne to our office to request. nntong other thincs, "clrafs of
coutr,<„t, ordevelopmont agreemeutsrelxted tc+ Medical Martprqjects." Ort March 26.rod
Marah 27, 2409 V+e gave that pctson eopics ofrexords ihat weie responsive to two (2) other
c,tt.eitories ofrequested re.corils. We further inclicated on Mareh 27. 2009 that copics oFdie final
rtc,reement ant'I preceding drafts ofthe agreentent would be mude availablc once the egreernent
ivas reudy t'or submission to The Board ofCoanty Comtnissloncrs for approval.

On March 27, 2009-you connnenced the nbove-referancecl Lmsuit bp tliinP^ a Vcrifiecl
Petition tor Writ oftitandtanrus. Your Petition idantified youi-selfas the person vvho came to our
office ori .vS.trch 26,2009. Yotir Petilion demanded "drafts ofdeveloponont agrecments for thc
Medical Mairt" YomPetition uscd thc• above actdress as your ntailin" atddreSS.

Becnusc the proposed development ngreement is novv, rready f0x subrnission to thc Bo:od

of Countv Commissioners ftx .ipproval , amd consist.ent with what 4ve indicated on March 27,
2009. enc•losed pleuse Pincl a CB-Ft that contains, in PDI; format, copies oftha proposed
agreement as well as pceceding ctrahs of the proposed agree.ment.

OFFICE OF THE PROSECUTING Arr6RN(;Y
Justice C'enter' Cour(s Tower' 1200 Ontario Street- C}eveland,Cahio 44113

(216) 443-7300' FAX: (216) =143-7602' email: tnasonccpotiunol.conr w^cu^,pz'oSOCUtonnation.can
Ohio Re.lay Service 711
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Tttis oor respousa tn vour YlarcPi 26, 2009 hublicrecords icyaust_

Verv Crtdy v

C'hnrtei B. Iiaunnn

AssisCant Prosecutins F.oorn7c;v
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IN TI-IE. C.OUR7' OF.1PP[4Al,S
EIGHTH JUDICIAL DISTRICT
CL3YAHOGA COC,''NTY, 01410

STATE OF C)HIO EX REL,
I3RIAN I;AItDNUL?l.,L,

Relator,

CASE NO. 09 CA 9)058

OrieSnal Action in N^landamus

vt

CUYAIIOGA COUNTY BOARD
OF CQMMISSIO?V2ii:S,

R.espondent.

RESPONDENT'S MOTION FOR AN Ek'I'LW'SIOI>I OF
TO MOVE OR PLEAD

WIL,LIANI D. isIASON, Prosecuting Attorney
of C:uyaho2A County

CHARLES E HALNNAN (0037153)
Assistant Prosecuting Attorney
The 7ustice Center. Cotu-ts Tower, 8°i Floor
1200 Ontario Street
Cleceland. Ohio 441 0
'f'el: (216) 443-7758/Fax; (216) 443-7602
lrnrail: chattnaii@ cnyahogaconntv.us

Connseljor Respnredmet

C.rywhoga C'onNi> Boan-d o j( bmmi.tsioner.s
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Ii\ TiIL COtRT Ol' APP1-;Ai.S

li]GHTI-I JUDICIAL. DISTRICT

C:UYAI-1OC,A COUNTY. 011I0

STATE OF OHIO Fti REL.
BRIAN BARDWELL,

Relator.

CASE NO. 09 CA 9>058

Original Action in Maidtunus

vs.

CUYAHOGA COUNTY BOARD
OF CC)NLMLSSIONFRS,

Respondent.

Fbl:;fiPiON12^',NT'S MOTION FOR
AN &v'?I.Z.'E1'vS1C3Td OF 'I'HiViE 't'.Cp
MOVE OR PLEAD__

Respondent Cuyahoga County Fioard oi'Cc,ntmissierners ("respondent") respectfully

n'ioves this Court pursuant to Loc.R. 45(B)(2) and Civi] Rule 6(B) for a nveuty-eight (28) day

e.xtensiota oftime, tip to and inclucling May 27,2009, to utove or plead in response to the

Veritied Petition fot' Writ ofMandarnus ("Petition"). The grounds in support ofthis motion at-c

that although all oftSe records responsive to relator's request for public records have already

becn provided to him, the respondent requires additional time to submit its dispositive motion it

this inatter.

"Che following discussion will briefly review (I) thc relator's public records request and

this nction in maudamus auct (2) the cireumstanees nccessitating the respondent's request for ui

exti:nsion oftime to move or plead in response to the Petition.
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TI IE PUk7JC RFCLIRIYG REQUEST AND nR.1GINALACTION IN MANDqMUS

On March 26. 2009, an individual prescnlcil himscli iu thc office ofthc Cuyahoga

nri'y Prose.cuting Attomey antt dellvered a hand-vvritt-en reyucti that s:-!itl the iollotving:

I"oul<i liltc to in.spec't thv Pottotving rccords:

Records ofconirnimications from the Plain Dealcr or its attornevs regarding the release of
dical Mart contraco is ol'those Contracts

cements reltlted to Medical ivlart prqjects

° Yotn'record retention schedule,

Th&nk you.

A true and wcurate pholoc.opy otthe hand-a,ritten reclnest is subrnitted hetevvith as D.xhibit A to

the Aifidavit ofY'haa'tes ic, }3ann.m.

On March 27, 2009, the onke oCtlx. ('uyattloga Coun:y Prnsecutint.= r' ttorne, gtrvc tlte

reqttestcr awiitx,n respnn;e to hN requcsi_ a true and acculate <^(F: Oi witi Jh (e^clucfing

attachntents) is submiltcd hereteith as Whibit B to the. Affidavit oi t'}taudes E. tlanuan. The

E'rneecutor s i34urch 27. 2009 response mvnmtzriullzed the. Pollowin,;:

All citmtmrnictuion tecord.s frctm the- Plnin Deale.r lo the county regarding release of
Medical iv7art eontracts or drafts were attached to the Mtlrch 27.2009 response, thus
rulPilling eu-esponse to Ute first category ofrecords rcyuested an idiarch 26, 2009.

Drttftsoft!'IrDevelopmentAr.reementwer;.notpublicrecordat!hatlir'nebirciusethe

terms ofthe Development Agreement wet-e still being negotitrted, so there was no

agreetnent t}tat ha(1 bcen suttntitted to the Boaurd oi'C'ommtsstonzis Cor their:tpproval and

the iough draft< <vern exempt from disclonuc bertusc they tucluded conftdcnttai

cC}ITLinunications h,>tween a public client tmd its attorneYs including attorne.y work

product Cc.ifint>. St<rle e.c rni. G'evresch. Trredtander, Cbplalt R.? rorroj,'fLLI' v, tt¢csfi>rd

(1)(V),110 Ohio AItp.Sd 149. 71t N.L-.2c1 1139). t-litts rt:sponding lo the :ccond catcoor"

tlFrecords requ,;steiJ on Mar<:h l6. 2(I09.

;i copy o?lhe Prosce,uting Attorney's record retention ,^hcduic had been ^ iven to the
requester on March 26.2009, thus fu Ittllin; a response L-o the third c uecory of recorrts
rcquested on March 26. 2,009.
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VJit'h regtu'd to the rcqnest For drafts ofthe Dcvelopment Agreenient, the Prosecutor'S iYtarch 27,

7009 response also said the followina: "G"ihen an aerocnic.nt is tinalized and ready lo be

subrstitted to Ihc lioard oCCnunty Comenissic>ners for a.hproval the final as.reement and dnifts

will be made availablc." See Exhibit B.

after r ecciving, t.he Prosec.uting rlttm ney< NAat ch 27, 2009 response, rclatm Br ian

Sardwell connmenced this original actiou iut mandamus r:,tainst uspondent < uyih,rea {`truntY

Iiond ofCommissioners, AllegJne varinu, mfrac6onsofUhW public recordslavi• thai the

respondent will fully address in due course. the Petition principally requects awrit oPmcrnctat;uis

"directing the Rcsponilent to make .avni lable Al records requested """ See Petiiion at p. 8.

Respondent was setve<t with the I'etition on April I'2009.

Qn .Alrrit 8, 2009. the terms of-the propose.d 3>evelopment Agreement between t9ie

Comnty oC(:= v iho„a, C)hto; hterchandise Mart Propetties, Inc.; NIL1P1 Development t.LC'; and

<1°veiand hdti4CC LCC' ("Development Agreement') were publicly released. C)n that °ttrne day,

copies of n teteen (19f rough il.afts that ptecedect the version < te prr,tpo,ed Development

Agreement wet,•e also released pnhlicly

bn Aprii 9, 2009. reqx>ntleni`s undcr.-cncd ct uttsei mailad a conwi.poudence to rel.nor, a

true, and accurate copy oPwhiclt is submitte.d heavwith as Bshiliit C. C:onststernt widt what had

been indicated in the I'rosecutor's Mnrch 27, 2049 response, relator was s^nt a Cll-R that

contained, in PDF fomlat, copies ofthe propood Developnte.nt Agmement as 4reli as prececting

drafrs oft-he proPa-s'ed nf;reeanent. 'ilte April 9.20(}9 c;:rresportdence noted tlist the production o!'

those prior drafts completed the resl3i}nse io the rc-lator's tarch 26, 2009 reqnest.
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On .April 16.2009. [he tu\.tha,a Cuuntv Bo,u-d otC.'ommissiouers approved and

r;secutcxl theDe^eiupotent Aoieet?tent.!

Bec . use responden[ was ;e"ed wtth ihe Patition on April 12009, an answer or

dispositice motion responding In the, l'atitiott is currently due on Aprii 29.2009 pursuant to

Loc.R. =15(B)(2) and Oliio Civi7 Rule 11

For the rea.sons that follow, respondent taspecttiiliy reqttest,s a twentc_eight (2>;) day

txtetasion oftime. up to antt includirtn !>rlity 27, 2009. t'cr move orplead in response to the

Peiition.

rHiC91tC ['\IS 1,1\'C ( ti\1 ( I}SStI \TP`G 3<4 SPo\pr N 1). I2f;Q[ CS i 1 CQI2 ^_\\..
I YTI iS[{3N Ut 'CI)`1C'[ C) \'[(.1V1: OR PI I?.;\D I\ Rr`Sf'C)NSC TQ TIIC PCTITIUN'

Although the undersig;nr^:d coun 1's Aprll 9,2009 trnnst sion to relator ofthe final and

preccdinr ctryfts ofthe Developrnent Agreement woa!d appear to have completed the losponse to

rclatqr's March 26.2009 request for recqrds (ats well as those lie ^ought [o compel here hg

rnandanaus), the respoudent is itevcrtite.less onfieed by rule to atnaa•cr the allegations cont[.ined in

te4ator`s P;:dtlon. Duc tc) thc press o!'otht r proi`essionat obligations, however, dhe tmdertiiened

counsrl requues additional time to prepare hn aptnoprirte resportse to the 1'etition. And because

the- retutor has now received all t'rrihe rasponsive records that he has requested, erantil g this

rr.y,.tcsl i'ot an oY'tirne to allcitt^ wr sn appr,ltriate disposit'iw;; responsc to the Petition

should not cause ant' prejudice in tltis case.

't'ito undusirned cotinse' r:spectlydk: requests additional time because otprior

profi°ssionad obti„a[ions and impending professionnt oblihativns.

i An e^ecufed copy o'fthe I9,:veloprrrent Agrcementexecated by C'ughoga (onnt.y on Atn'il JH),

2009 ma,y b k wed onlitte at hltp :^t*.;c II ihrt ^_tc:^ilnlv.es_pr+I hocc_c.n 1S t'l,EV I(,=^ t)-

I ?=N 12 Ik,_velrr,t Itont A, teomcr1[ ^ 16 "_f)09 t injf;,
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Conn.sel's pt9orprofessionail nbiis:alPons inc(nde bin &re not litnited to the Yollowing:

Filing in fl2e Snprcme Couri ofOhio on April 16, 2009 "Re.ypondettt's 1vlotion to
Ditmiss" and "Reshonl!cnts' Motion to Declwv Relatoi A Vexatiouti t.iti ,̂^.rtor t<mle
Ct. Prac_R. XIV, Seetion 5(Bl" in the mattet ol Robert (ntnnlstein vs. F,i^^hth Dicti;ct
Cuurt ot appea(i;. Ohio Supreme C uurt C'ase No. _(_109-ff : and ^-

Filinp, it[ the C.uytdroen Coanty Court of Appaals on Api il 23. 2009 a"Respondent's

Motion tor Sunttnsry Jtadr,me,nt" in the mat[tt ol State p! Ohtu cx iel. A"ictorta Nu^,y,

S7nith Ys-, (.c^lrc Ann C;;t iclxeizc; Judge. Cai; tho ga Ccnuuy C'otrt uiC'otyymor Ylrati

llentesttcRelattctnsT)iviston,Cu,yahogaCom[olAppoalsCaec:Vo 09C'A9307?.

Ccxm;zl's itnpendinglirofes;iohat obligations inclucle but are nitt lirnitedto the,

followinz:

Filing in the Supretne Court oi Ohio by May 4,2(419 a tvlennnrandunt in Oppositiim to
Jnrisdiction in thc- maitct of Datlid W Robeas y Chtistopher W. Robersorl, Ohio
Sul7ren-te t'ourt CtiseNo. 2009-0602;

S.

= 1'til'utg in the Cuyahoga County C'otnn of ripp<.als by R'l.tc 11 _ 30119 a response to the
application for alternative ivrit in the tnatterolts4oigeut Stanley 7)c.ut VJiilerComrnorcial

t'} Jndgr .lohn Suttila„ C'uyahosa C'ounty C'ourt ofAppc ily C'ase Nt. 09 C'rV 93 156: and

Fiting in the Sul>re,me C.ourt otOhio by ^4ty 1t ?009 a resl;onsc to ihe °4_vrerg:ncy
Petition of Vlhit ofProhibition" in tlte rn.vtterollVilliam M. Siavrcll vs. 1dartin Y Sowell.
0 tJ_, Ohio Supreme Cour t Cctie No. 2009-0701

Becausc ofthe;e and other pri[fessicmal obligations, tha uncitrsi;,rntad eounsel requires

additional tiwc to prepare an appropriate teshonse to the instant Petifion Rr tVril oFft4nndsmitts.

This is t'he Grst request for an extension of 6nte in this matter. T-his motion is not tnntle

for purposes ofdeiah.

And as has bCen noted previously, gran[in:~ this reqttest shou7d nol hrejtrdice any pntv

inasmuc(t as ralaror itas already been ±civc:at ali o!'the recorda lhat lie reque,rted.
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Accordingly, respondent respectfullv reqnests e twenty-ei!_ht 1'28) day extensiott oftime,

up to and including Mny 27, 3009, to move or pleud in response to the Petition.

t.cspectfu]ly submitied,

W1LI^It1iV1 D. MASON, Prosecutin, ,a2torney

oPCuvahoga County

(. P-LARI t-, }^. HANN AN i00371 5 3) -^ ^

>3.ssist>ull ProsecuCing.Attorncy

'1'he Just}cc. C:entei C.ai,rts'I'o»et t°: Floor

1200 Ontnrio Strect

C4evcl[rnd, Ohio 44113
7°el: (236) 443-7758/Fax: (216) 443-7662

F.-rctail: channan^ ^u)aho,e,^^ronnt}.us

Caurs<;iior Respondetrt
C'attuhr>^,,a C'aunty Board o'Curnnrr,cslrnters

t'fdo3Q)S t'I? 4Fi4t [4.1'

A nue copy oi'the forcgoing, Respondent'`s ib9otioit for 1^rtension of'Cime to Move or

Plcad evas ect'ved this ,i `fvq day ofAnril 2OO9 by regulat' U.S. ?lletil. po;tatg<; prepaid, uf>on:

Sriaut T3ardwel(
9854 3'ebbic i3rool. Lanc

StrongsOllc, Ohio 44149

Rela7or 2'ro S'e

CHAIRLL.S B. IIANNAN
ttni Prosecuring Atxa;Bcy
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STAI I3 OF OHIO

C'ti(.`NT`' OF C't: Y":1tiCi(iti

SS.

1. CHARLES H. I-I iNPrATT beiug lust duly swor;i, dcpose arri s!atc the folluwit

I am cou,isel ofrecord for respondett Cuyahoga Cowity Board ofCom

matter siyled Sttttc. <tl C7bio gg tel Biiztn 13 udnall gs C uyah_ggz; 13oaiA of

oi ns., Cuy 1toEta i'r.tttrt ofAppezls C As.' No. 09 CA 9-_(175, and I havc petsonxl

lototvtedee o('the °acts an(I ciroumstances .=.MIK'd herein.

2. 6ahibit A nttached heteto is a trut', and accurate copy c

records thif was deliaercd u) the otlice of le Cuyahnya County Prosectttiut*, Attornc^ tm NAarctr

26.30(:

3. I:ahibii B ait2tohed hereto is a true and tkcair.r_( copy (e^< Ltdinti u+tachment4) 07 tite

tt<ueh 27_2009 w tten respoutic by the orthe oi the {.utiahitea f.'ounir> Ptosecuti)ig -^ttorue}+ to

the request'referred tct in psu'ag:rctph 2 ofthis Af'idavit.

=1. Eshtbit C attaehcd hercw is a h-ue and tucurite copy (eexcludiftg etmlosule) ot iny :Gpril St,

<'.O09 corrc ;pondenc< <o rc?rttor Brian I3tudwe11 that cotnphrted the response referrect to in

Paograph 3 ofthis AYIid<n'it.

4. Bccause of other prior eutd impe.nding profes.sional cblieatiotrs. I re;p:,ci'(ully request

additional time to prepare an

mus in C.'.ourt olAl7peals

ivIy pior protessic'

piotxiat'e cLspositive respuuse iu Jr• PetiFion for 1-Vrit of

)9 CA i)3(63.

tl Wtgatiotas !ncIudc hcn: ure not. lintitcrd to thc follc)w

= Piling in the -Staprenae nourt tit0Tun cm Aprii 10. 2009 "I^esptiicd<.ta`s klotioa to
DismiS,s" and "Respondents' Motion to Dec•Inre Rclato; A ' Vexufiou. I.ilitiator' Under S.

Ct.Prttc.R.XIV,Section5(13j"inthcnmttetoi'Rnb'rtGaunnswiae Iigtuh IhtiDipt

tlourt oP,Ap,pctls OhioSuprr:niet=wiC.aseioo.'004-0>b5;itnd
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Filiuy. in tht Cuvahoga County Coure ofi-ipp¢als on April 28, 2009 at 'lRespondent's
Motlon fiw :itinmary.luclgment" in tlte rnattet otStatc otOllio e.K itiI Victgnj7 iylt;;y

Smtth cs I eslic ,lgn (;JeRmye. ludge, Cu} inoga Cg,nny C outt ot ('oruglon Plcas
I)ome,UC Itelation5 Dn tstnn, Ci y ho„ta Court of Appe ili Ca,se No 09 {`A 93072.

6_ A9v impenciing professional obligwions iticiude hut are not Iingted Io the foih>IIing:

Iting in t(tcr Supreme Court ofDhio hy Nby'.'2009 a NSemormidwn in Oppusiticm to
.Imdsclietion in dte mattet ot Iluaid LV. Rgbsit, I % Clpjstoplter \1!. Robot_son, Ohio

Supreme Court Case No. '.(i09-060?;

t-ilinc in ehe (.uv.ihorra CoitnL Cowti of Appe<ds by May 1 I;2009 a rer<ponse to rhe
application Iot altermticewrit in the rnattero!R9utz;an Sanley.S)ean Wittet ('otnnurrcitil

« IudMe 3_,oltn Susta C nvahoTu County Comn o-fApp . tls Case No. 09 CA 93 156; and

Filing in the SupXTme Cot!rt of Ohio by bAuy 14, 2009 a response to tho "t3nurseney
Patition o{'A'rit ofProhibit&n" in the matter of William M. Sqiy<II vs. [}7^r[in V So
ct g:_, Ohio Sttpceme l:ourt C:ase No. 2009-0701,.

1 tEopectful3 y request. ,+ tIae:n oigdht ('_S) day extension

27, 2009, to moo'e or plead in i'est>onsa to the Petition.

FURTHER AFFIANT SAYETH NAUGHT.

SWORN TO AND SUESCRJBEI

'009-

CHAI2.LI

n1e. tip to and inctuding Vtav

E. HANN4f:

belore me and in niy presi-nce this )

k1; ^-tn," i''i ( i/d.
JvEi` f tR Y-PUIILI(,

,aNNA M. VO(1t7S
tOTARY PUBIICS7AfE oF 0 ::J

Rncortled in CuyaYKga G;unly
h4y ccmmtaslon ezptres Feb 15,2612
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EXHIBIT
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I3ill Mason
Cuyttlaogtt County Prosacutor

';oLi'hunl w Coocerrc
March 27. 2009

Re: Public Recurcl Request macle. Thutsdny, lv[[nch 26,2009

Records ofOommunioations fi-om the Plain lleater or its attorneys re,eatdinn the relc;ise oF
Medica,l 34art contracts or dYarts ciithose contrac[s

DrnPts ofconttects or de4ciopznent egreiments related to 11 di .^il N1ar t proiects

= Your rr.enrdsn;ixntionschciltde

I n response to }'ou r req ncats:
l. We haielttaehr:d ;Il c.u!n:rnmicalion rccotd 'ficnn tltc Plaio Dealer to ehe cou tt<tc^nnrdir > rclense of

.il-7erlica3 A•Sart ctmi:racts or ilratts:

2. RegardFnt voms<;cond requcsL draPts oi'thc 1)evelopinent Agreement are not raccxds at thi s time.

since terms ofDevclopment aKreement are still bein; negotiated, so therc pre5ently is no nanrc.ernent

that has becn sabnutted to [he 13osrd ofCount^Coirnmssioncr3 for their nppro^^al N'Iqreqve', the

rouTh draEtv ofthe lgreeatent that is beint nepotlutad are exenpt fiotn disctosetrc bccause tltey inelude

coniidentiat conimtutications 6er.veen the public client and its attorneys inchtding but not lirnitut to

tlte attorne}=s thoughts and ohulions ia renderine legal atlvice. St n.e eei^ rel Renes fi. Ftiedlander.

Cooan &, AmotTLLi' L. Possford 120067,1417Ohio App. 3d 14t3 l 16 N.13,2d 1139. Whcn an

ugreement iS f6tali7ed and ready to be subntitted to the 13oard oi'Cntnty Conmus::ioner,s for approval.

the fina} ac!roement and diafLs Ql] he made availal?le.

3. A cop3^ ofnur retenttnn sch,:d ile :as procldcd to you on Thur;dw Ninreh 26 2009.
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IfV9 LLOA6V D. MASON

CrnFlHOGFl COUNTY PROSECUTOR

April 9, 2009

Brian Bardwell

9854 Pcbble E,rook Lane

Stron,z;svillc, Ottio +41419

Re: Pnblic Records Request

- and -

S(ate ar, u[ 13r;'in_. R ndtl"_ o1 ._ _C;ommjlstot,----__, . 1s ua,n u±^a yµ,nl^t_ou ^ers...
Cuyahoga County Court of,AUpeals C'ase No. 09 CA 93(1 ;8

DearMr. Sardwell,

On March 26, 2009. ;i pcreon came to our office to rr.qucst, among other things, "th d'ts o1'

contracts or developntent agreeme.nts related tn Medical ivfart projects." On ivSarch 26 and

,Adarch 27, 2009 ir-c tiar^o fhat p;.rstru lropiea ofrecordc that were recponsive, to two (2) othr.r

catcgnries oCiequested re-cords. A've #urther indicatett on March 21 2Oil9 that copias of die final

agreement and preceding draft s oPefte agrcement would be macta nvailabic i>nce the anreemcnt

was re.ady for subinission to thc Board crf'County Commiysione.r; for approvsil.

On March 27. 2009, vou cpmmenced the above-refarenced lawsuit by tllin, a Verified

Petition for Writ ofMandamus. Your P`etitioaidet3tified yoursalf as the person who came to our

office on Murch 26, 2009. YourPetition demanded "drefis ofdevelohment agreentenr., far the

Medical VPall." Your Petition used the above uddress as your mailing address.

73ecnuce tlm proposed developmenl Etgreernent is novv ready Nr subntission io the Board

oft'oniity Commissioners for upproval. and consis[cnt «ith what wc. indicated on March 27-

2i104. enclnsed ptcuse Cind a CllIZ that cr,tntains, in PDF rormat. copias ofthe proposeil

agreement us well as preceding drafts of the proposed agreement.

OFFICE OF THE PROSI:iCUT]tiG A"tTCllt\ti1'

Justice Centm' C:ourts Toe-er' 1200 Ontttrio Sh'eet- C1eveLnttt. Ohio .14113
(216 44: -78oft = 1=AX: (216) 443 7602 ^ ernai7: ntasoncupo<<naoLcain - wcvm roaccuunmason.com

Ohio Rel ry Service "t i
kI EXHIBIT

c
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'1'his complete.< ourresponsc to vom;4harch 20, 2009 publiC recorcls request.

verv trulv vours,

? ^ >
^

^_^_^(
Charles E. firiVian
,0.ssistunt Prosccuting Attornoy
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[Cite as Statr+ e.x rel. Bardivetl v. Crryrdxoga Cty. Rd. of Coneners., 2009-Ohio-3273.1

C®ui-t of App^als of 'h^.®
EIGHTH APPELLATE DISTRICT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
No. 93058

STATE OF ®HIO, EX REL..y
BRIAN BARDWELL

RELATOR

vs.

CUYAHOGA COUNTY BD. OF
COMMISSIONERS

RESPONDENT

JUDGMENT:
WRIT DENIED

WRIT OF MANDAMUS
MOTION NO. 422893
ORDER NO. 423684

RELEASE DATE: July 2, 2009

FOR RELATOR
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Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, Ohio 44149

ATTORNEYS FOR RESPONDENT

William D. Mason
Cuyahoga County Prosecutor

BY: Charles E. Hannan, Jr.
Assistant County Prosecutor
8th Floor Justice Center
1200 Ontario Street
Cleveland, Ohio 44113

MARY EILEEN KILBANE, J.:

;T i) This is an original action for a writ of mandamus to compel the

Cuyahoga County Board of Commissioners ("Board"), the respondent, to provide

Brian Bardwell, the relator, with access to the following documents: (1)

communications from the Plain Dealer or its attorneys regarding the release of

Medical Mart project contracts or drafts of contracts; (2) drafts of contracts or

development agreements that relate to the Medical Mart project; and (3) a record

retention schedule. Bardwell also seeks statutory damages for violation of R.C.

149.43(B)(5), which provides that employees of a public office "may ask for the

requester's identity, * * but may do so only after disclosing to the requester' * * that

the requester may decline to reveal the requester's identity ``*." Because
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Bardwell's complaint for a writ of mandamus is procedurally defective and the

requested documents were excepted from disclosure under the Public Records Act

by the attorney-client privilege or have been already timely provided, we deny the

writ. We further find that Bardwell is not entitled to statutory damages.

{y( 2} The facts, which are pertinent to this judgment, are gleaned from

Bardwell's complaint for a writ of mandamus and the Board's motion for summary

judgment with attached affidavit and supporting exhibits. On March 26, 2009,

Bardwell presented himself at the office of the Cuyahoga County Prosecutor and

hand-delivered a written request to the receptionist that provided:

"I would like to inspect the following records:"

"- records of communications from the Plain Dealer or its

attorneys regarding the release of Medical Mart contracts or drafts of

those contracts"

drafts of development agreements related to Medical Mart projects"

your record retention schedule"

"Thank you."

Bardwell, when asked to provide his identity and contact information,

refused to do so and was than promptly referred to the Public Information Office.

Bardwell was informed that none of the requested documents were immediately

available, whereupon Bardwell offered to return later in the afternoon. Bardwell

returned to the Prosecutor's Office later in the day of March 26, 2009, and was
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provided with a copy of the requested record retention schedule. In addition,

Bardwell was informed that copies of communications between the Board and the

Plain Dealer would be available the next morning. Bardwell was also informed that

no copies of development agreement drafts would be available until the agreement

was actually finalized.

{g 1o} Bardwell returned to the Prosecutor's Office the next day, on March 27,

2009, and was provided with a written response to his request for records and copies

of all communication records from the Plain Dealer to the Board regarding release of

Medical Mart contracts or drafts. The letter of March 27, 2009, from the Prosecutor's

Office, further provided that drafts of the development agreement were not records

and fell within the attorney-client privilege exception. However, Bardwell was further

informed that "when an agreement is finalized and ready to be submitted to the

Board of County Commissioners for approval, the final agreement and drafts will be

made available."

tgi 11} On March 27, 2009, Bardwell filed his complaint for a writ of mandamus.

On April 9, 2009, Bardwell was provided with a Compact Disc, in PDF format, with

copies of the proposed development agreement as well as preceding drafts of the

proposed agreement. On June 8, 2009, the Board filed a motion for summary

judgment with attached affidavit and exhibits. Bardwell has not filed a brief in

opposition to the Board's motion for summary judgment.
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{9 12} Initially, we find that Bardwell's complaint for a writ of mandamus

is procedurally defective. Loc.App.R. 45(B)(1)(a) provides that a complaint for an

extraordinary writ must be supporte(i by a.sworn affidavit that specifies the

details of the claim. (Emphasis added.) Bardwell has failed to attach a sworn

affidavit to the complaiilt for a writ of mandamus. Thus, the complaint for a

writ of mandamus is procedurally defective and subjectto immediate dismissal.

Stateexrel. Davis v. Fuerst, CuyahogaApp. No. 90553, 2048-Ohio-584; Stateex

rel. Edinger v. Cuyahoga Cty. Dept. of Children & Family Serv., Cuyahoga App.

No. 86341, 2005-Ohio-5453.

{gl 13} Notwithstanding the aforesaid procedural defect, a substantive

review of the complaint for a writ of mandainus and the Board's motion for

summary judgment, fails to establish that Bardwell is entitlecl to a writ of

inandamus.

{¶ 14} The appropriate remedy to compel compliance with R.C. 149.43,

Ohio's Public Records Act, is mandamus. State ex rel. Ptiysicians Commt. for

Responsible Medicine v. Ohio State Urirv. Bd. ofTr-ustees, 108 Ohio St.3d 288,

2006-Ohio-903, 843 N.E.2d 174. R.C. 149.43 must also be eonstrued liberally in

favor of broad access, and any doubt must be resolved in favor of diselosure of

public records. State ex z-e1. Cincinnati Enquirer v. I3amilton Cty., 75 Ohio St.3d

374, 1996-Ohio-214, 662 N.E.2d 334.
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19115} ln the case sub judice, Bardwell's request for public t-ecords

eneompassed three distinct demands: (1) communications from the Plain Dealer

or its attorneys regarding the release of Medical Mart contracts or drafts; (2)

drafts of contracts of development agreements that related to the Medical Mart

Project; ane.l (3) the prosecutor's record retention schedule. In essence, the main

issue before this court is whether Bardwell has shown that the Board has failed

to promptly prepare and make available for inspection the requested records.

Contrary to Bardwell's claims, we find that all requested t-ecords were provided

in a reasonable and timely manner.

{¶ 161 R.C. 149.43(B)(1.) provides that "upoti request, a public office or

person responsible for public records shall malce copies of ttte requested public

record available at cost within a reasonable period of time. " Herein, Bardwell

made his request for public records and the record retention schedule on March

26, 2009. The record retention schedule was provided to Bardwell in the

al'ternoon of March 26, 2009, the same day of his request, and clearly provided

within a reasonable period of time. In addition, records of communications from

the Plain Dealer or its attorneys, regarding the release of Medical Mart contracts

or drafts of contracts, were provided to Barctwetl on March, 27, 2009, just one

day after the request was ma<ie. A lapse of one day cannot, under any

circutnstances, be considered a failure to provide a requested record within a
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reasonable period of time-. State ex rel. Moigan v. Strickland, 121 Ohio St.3d

600, 2009-Ohio-1901, 906 N.F.2d 1105. In general, promptly providing Bardwell

with the recention schedule and the record of cotnmunication requests irom the

Plain Dealer rendered the mandamus claim moot. State ex rel. Toledo Blade Co.

v. Ohio Bur-. of WorTcers' Cornp., 106 Ohio St.3d 113, 2005-Ohio-6549, 832 N.E.2d

711; State ex i-el. Cincinnati Enquirer, Div. of Gannett Satellite Info. Network,

Inc. v. âupuis, 98 Ohio St.3d 126, 2002-Ohio-7041, 781 N.E.2d 163.

{$ 171 On March 27, 2009, Bardwell was also provided with a letter that

specifically delineated that the request for drafts of the development agreement

were not public records, bec:ause they constituted confidential communications

between the Board and its attorneys and thus were exempt from disclosure

pursuant to the attorney-client exception as contained within R.C. 149.43. We

agree. The preliminar_y drafts of the development agreement do not qualify as a

record under R.C. 149.011(6), since the preliminary drafts do not document the

public office's organization, functions, policies, decisions, procedure, operations

or other activities. To the contrary, the preliminary drafts of the development

agreement, as prepared by the Board's attonzeys, were confidential

communications between a government agency and its attorneys, which fall

within the attot7iey-clie.nt privilege exception contained within R.C. 149.43. See

State ex re1. Leslie v. Oliio House. Fin_ Agericy, 105 Ohio St.3d 261, 2005-Ohio-
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1508, 8241V.E.2d 990. See, also, State ex rel. Toledo Blade Co. v. Lucas County

PortAuth., 121 Ohio St.3d 537, 2009-Ohio-1767, 905 N.E.2d 1221; State exi-el.

Benesch, Friedlander, Coplan & Arnoff, L.L.P. v. RossPord (2000), 140 Ohio

App.3d 149, 746 N.E.2d 1139. It must also be noted that copies of all drafts of

the development agreement, as related to the Medical Mar-t project, were

provided to Bardwell on April 9, 2009, once the development agreement was

ready for submission to the Board for approval. Once again, the requested

records were provided within ten business days of the request, clearly rendering

Bardwell's complaint for a writ of mandami.is rnoot. State ex i-el. Glasgow v.

Jones, 119 Ohio St.3d 391, 2008-Ohio-4788, 894 N.E.2d 686; Miner v. Witt

(1910), 82 Ohio St. 237, 92 N.E. 21.

{¶ 28} Finally, we decline to award Bardwell statutory datnages for the

alleged violation of R.C. 149.43(B)(5), the failure of the employees of the

Prosecutor's Office to inform Bardwell that he need not disclose his identity upon

requesting copies of public records. This court, in State v. Bardwell, et al., v.

Rocky Rivet-Police Dept et al., Cuyahoga App. No. 91002, 2009-Ohio-727, held

that:

{q 19} "As noted above, when [relator] delivered the requests, at each office

reception staff asked him his name. Respondents do not refute these averments.

These inquiries violate R.C. 149.43(B)(5) which requires that employees of a public
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office 'may ask for the requester's identity, **'` but may do so only after disclosing to

the requester ""* that the requester may decline to reveal the requester's identity *"`.'

Although respondents argue that these inquiries were made as a'courtesy,' the

failure of the respective employees to inform [relator] that he need not disclose his

identity was clearly a violation of R.C. 149.43(B)(5)."

{q( 20} "Yet, R.C. 149.43(C)(1) authorizes the recovery of statutory damages as

'compensation for injury arising from lost use of the requested information.'

(Emphasis added.) Relators have not demonstrated that the requests for [relator's]

identity resulted in 'lost use' of the records requested. We hold, therefore, that the

fact that reception staff asked [relator] his name does not provide a basis for

statutory damages." State v. Bardwell, et a1. v. Rocky River Police Dept., et al.,

supra, at ¶ 62.

{¶ 21} Herein, Bardwell has not even attempted to demonstrate that the

request for his identity resulted in the "lost use" of any requested record. Thus, we

find that the request as directed toward Bardwell, with regard to his name and other

personal information, does not provide a basis for the imposition of any statutory

damages per R.C. 149.43(C)(1).

{¶ 22} Having found that Bardwell was provided with the requested records

within a reasonable period of time and that he is not entitled to any statutory

damages, we must inquire into whether Bardwell's conduct, through the act of filing

a complaint for a writ of mandamus, requires the imposition of sanctions pursuant to
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Civ.R. 11 and/or R.C. 2323.51. Within fourteen days of the date of this judgment,

Bardwell is ordered to show cause in writing, why this court should not impose

sanctions based upon the possible determination that the complaint for a writ of

mandamus was: (1) frivolous and filed in bad faith; (2) filed to simply harass or

maliciously injure the Board; (3) not warranted under existing law; (4) caused a

needless increase in the cost of litigation; (5) cannot be supported by a good faith

argument; or (6) contained allegations or other factual contentions that had no

evidentiary support or, if so specifically identified, were not likely to have evidentiary

support after a reasonable opportunity for further investigation or discovery. See

Newman v. A! Castrucci For-d Sales, Inc. (1988), 54 Ohio App.3d 166, 561 N.E.2d

1001. See, also, Burrell v. Kassicieh (1998), 128 Ohio App.3d 226, 714 N.E.2d 442.

The Board is granted leave to file a responsive brief and argument within fourteen

days of the filing of Bardwell's response to our order to show cause. No extension of

time shall be granted to any party.

19 23} Accordingly, we granted the Board's motion for summary judgment.

Costs to Bardwell. It is further ordered that the Clerk of the Eighth District Court of

Appeals serve notice of this judgment upon all parties as required by Civ.R. 58(B).

Writ denied.

MARY EILEEN KILBANE, JUDGE

KENNETH A. ROCCO, P.J., and
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LARRY A. JONES, J., CONCUR
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Court of Appeals of ®h6®, Eighth Dastrict
County of Cuyahoga

Gerald E. Ftaerst, Clerk of Courts

S/O. EX REL., BRIAN BARDWELL

Relator COANO.
93058

ORIGINAL ACTION
-vs-

CUYAHOGA COUNTY BD. OF COMMISSIONERS

Respondent MOTION NO. 425189

Date 08/13/2009

Journal Entry

SUA SPONTE, A HEARING IS SCHEDULED ON SEPTEMBER 22,2009, AT 1:00 PM, IN THE MAIN
COURTROOM OF THE EIGHTH DISTRICT COURT OF APPEALS, WITH REGARD TO THE PENDING
ORDER TO SHOW CAUSE. THE PURPOSE OF THIS HEARING IS TO DETERMINE WHETHER THIS
COURT SHOULD IMPOSE SANCTIONS, PER CIV.R. 11 AND R.C. 2323.51, BASED UPON THE
POSSIBLE FINDING THAT BARDWELL'S COMPLAINT FOR A WRIT OF MANDAMUS WAS: (1)
FRIVOLOUS AND FILED IN BAD FAITH; (2) FILED TO SIMPLY HARASS OR MALICIOUSLY INJURE
THE COMMISSIONERS; (3) NOT WARRANTED UNDER EXISTING LAW; (4) CAUSED A NEEDLESS
INCREASE IN THE COST OF LITIGATION; (5) CANNOT BE SUPPORTED BY A GOOD FAITH
ARGUMENT; OR (6) CONTAINED ALLEGATIONS OR OTHER FACTUAL CONTENTIONS THAT HAD
NO EVIDENTIARY SUPPORT OR, IF SO SPECIFICALLY IDENTIFIED, WERE NOT LIKELY TO HAVE
EVIDENTIARY SUPPORT AFTER A REASONABLE OPPORTUNITY FOR FURTHER INVESTIGATION
OR DISCOVERY.

THE PARTIES ARE INSTRUCTED THAT UPON PRIOR WR ITIEN NOTICE TO THE COURT, ANY
PARTY MAY MAKE ARRANGEMENTS FOR THE RECORDING OF THE SFIOW CUASE HEARING BY
ANY AUTHORIZED MEANS. SEE LOC.APP.R. 45(B)(8).

RECEIVED FOR FILING

AUG 132009

Presiding Judge KENNETH A. ROCCO,
Concurs

Judge LARRY A. JONES, Concurs

GERALD E. EA$T
CLERK,C;jnHEFOUq APPEALS
51' (, x v ---ll',
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IN THP CC)iJR'I' OF APPEALS
EIGHTH ,TCJIDICIAI, DISTRICT
CLrYAII®C;<A COUNTY, OHIO

STATE OF OHIO, I:X REL.
BRIAN BARDWELL,
Relator

CUYAHOGA COIJNTY BOARD OF
COMMISSIONERS
et al.,
Respondents

ANSWER TO SHOW CALISE ORDER

Now comes the Relator and answers the Court's order to show cause why sanctions are

not warranted is this case,

The Complaint arises from the County's work on a business deal woith nearly $1 billion

for the Medical Mait project in downtown Cieveland. The negotiations havc been clouded in

controversy for several reasons, including its massive price tag, the ongoing corruption

investigation centered on Commissioner Jimmy DiMora, and the potential for conflicts of

interest arising from the relationship between another board znember and the devetoper.

In spite of the various grounds for public concem, the Commissioners explicitly rejected

the notion of public input or accountability and spent more than a year working behind closed

doors to spend millions of dollars in disregard for the spirit of the state's Sunshine Laws.

As the Commissioners neared final approval of the agreement, it became clear that the

proposed contracts had been shared with the project's proposed developer and that the contract

would likely be approved without any chance for the people of the eounty to see whether the

secret deal was a better deal for them or for the cor ti pt politicians who are running the county.

After the county's only daily newspaper abdicated its responsibility to pursue the issue,

the Relator requested the drafts and other related records for himself. In doing so, lie discovered
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that the county was in violation of R.C. 149.43(B)(2), which requires the county Iceep a copy of

its record retention schedule in "a location readily available to the public." Altltough this court

claims in its judgment entry that the schedule was provided "within a reasonable period of time,"

it is ignoring the plain text of the statute, which rcquii-es that the schedule be posted somewhere

that the public ean easily access on their own, not in an office behind locked doors where an

employee can find it with a few hours' notice.

This violation alone is enough to warrant a writ of n?andainus, but several other

oversights in the Court's judgmeit entry undennine any argument in favor of sanctions.

First, it should be noted that it is not clear that the County has niade available all

communications from the Plain Dealer. In the communications that were provided, an e-tnail

from attorney David Marburger references a voice mail message he left for the County's attorney

(See Exhibit C). That record was never provided, nor did the County provide a written

explanation justifying its failure to provide it.

Next, the Court has accepted the Couttty's assertion that the draft contracts were not

"records" as defined by R.C. 149.011(G), aclopting their argument that they do not document any

activity of the public office_ It is hard to say whether the County is arguing that the drafts do not

docutnent its negotiations with t.he developers or that those negotiations are not an "activity" or

set of decisions However, ttie drafts clearly document the negotiations between the County and

the developers. Indeed, it's hard to imagine what other purpose they scrve.

This conclusion is ihe same one reached by the Supretne Coutt found in a similar case,

State ex rel. Cincinnati Er¢gr. if-er v. DuIuis, 98 Ohio St. 3d 126; 781 N.E.2d 163. There, the City

of Cincinnati refused access to a draft settlement agreement from the U.S. Department of Justice,

arguing that it was not a "record" because it was in draft form. The Court rejected their
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arguments, noting that "The city and its solicitor note [. ] that the proposal was merely a step in

the negotiation piacess [. ..]. By so arguing, appellees in effect concede that they considered the

proposal in the negotiation process [. ..j. Consequently, the requested DOJ proposal kept by

appellees and used by tltem in attempting to reach a settlement [. ..j constituted a public record

for purposes of R.C. 149.43(A)(l) and 149.011(6)."

Finally, it was likely an error - at least at this point - for the court to find that the drafts

were exempted from disclosure by attomey-client privilege. As negotiations have been ongoing

for more than a year, it is most likely that the drafts have been exchanged back and forth between

the two parties, waiving any privilege that the County might have claimed. A ruling on this

question should be witliheld until it can be determined whether that privilege was waived.

'The Relator also wishes to stress that the accusation that this case tnay have been filed in

bad faith was perhaps an inadvertent lapse from this Court's usual tradition of judicial restraint.

It is unqnestioned that the public policy underlying the Public Records Act was not being setved

by the County's actions in the underlying matter, and absent any evidence - or even an

accusation - of frivoious conduct in the record, the Relator submits that sanctions would be a

disservice to the policy of openness and transparency in govemmerit.

Therefore, the Relator respectfully requests that this Coui-t vacate its findings that the

requested records were not subject to disclosure and decline to impose any sanctions.

Respectfiilly submitted,

Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, OH 44149
(216) 256-2346
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Certificate of Service

A copy of the foregoing answer was mailed to counsel foi- the Respondents via U.S.

Postal Seroice regular mail on Wednesday, Jtlly 15, 2009.

Brian t3ardwell
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IN THE COURT OF APPEALS
EIGFITH .TUDICIAd, DISTRICT
CUYAHOGA COITIVTY, OHIO

STATE OF OHIO, EX REi,.
BRIAN BARDWELL,
Relator

_v__

CUYAHOGA COUNTY BOARD OF
COMMISSIONERS
et al.,
Respondents

AFFIDAVIT OF RELATOR,
BRIAN BARllWELL

Now comes the Relator, Brian Bardwell, and for his Complaint against the Respondents,

alleges and states as follows:

I have personal knowledge of the matters set forth herein.

1. The Complaint filed in this case was filed to ensure that millions of taxpayer dollars

were not wasted.

2. 1 have no interest in harassing the County, injuring the County or inereasing the cost

of litigation, and did not file the Complaint in this case to any of those ends.

3. The Cotnplaint was filed because the Couttty had refused to release various records,

including drafts of development agreements and a voice mail message refened to in an e-mail to

their outside counsei.

4. A ttue and accurate copy of that e-mail is attached as Exhibit B.

5. The requested voice niail messages have ttot been provided to this day.

Respectfully submitted,

Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, OH 44149

Relator's Exhibit B
Page I
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(276) 256-2346

STATE OF OHIO,

Sworn to before me and subscribed in my presence this _ Day of 2009.

NOTARY PUBLIC

Relator's Exhibit 13
Page 2
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Frarn: Marburger, Davtd i t' if LDP^
Sent: Thursday, March 19, 2009 2:21 PA-0
To: Nance, Frederick R.
Ccc Marhurger, David
Su6jecL Piain Dealer request

Fred: I just left a voice mail fer you - pis give the county the green Iite to allow the Plafn Doalor to inspoct & rOCeive a
copv of the drafts of the devotopment conttacts that the counly possesses that aiso have been shared with
r9presentatives of the organization that would erder into the contract with the county. Thaok you.

My f31o <h`trr' uwti^! hakerlnwsomlF'ndt r7pko2 $y Fmyd={L_mgt^mj,qr:z ^ Web site

<I t p.!/rrwwr ha"erfaw.cnm'> j V card <htlp /;www b ker!gyv cV.(nlv U!dmprh,ura^r,vcf>

T" 216.861.7956
F 218.696.0740
M

35'3 ca.u ,httu_:ixw+,nakerlav^coni-_

Dave Marburger
d ar ur erCbe^(J_aw^m aneilio: d iar q or<u

Baker & Hostotler LLP
3200 National Cily Center
1900 East 91h Street
Cleveland, Ohio 44114-3485

chitnllvemv, bake7:)am^, &,am l>

This email is iniended only ior the use of the party to which it is
addressed and may contatn inforination that is privileged,
confidential, or protected by law, If you are not the intended
recipietv you are hereby nolified that any dissemination, copying
or disldbution of this emafl or its contents is stnclly prohibited
If you have received ihis message in error, please notlfy us immediately
by repiying to the inessage and doleting it from your comptiter.

Internet eommunications are not assured to be secure or dear of
inaccuracies as informatfon ceultl F,e .ntercepted, r,orrupted, lo.st,
destroyed, arrive late or Incompiele, or contain vit'tises. Therefore,
we do not accept responsibility lor any errors or omissions that are
present in this email, or any attachment, ihat have arisen as a result
of e-mail transmission.
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^? <°Va.IMr±.rt;ll'^;M';:9i#'t;^
F^E D

COURT OF %+s°PE'.,S

IN THE COUR"I' OF APPEALS
EIGHTH JUDICIAL DISTRICT
CUYAHOGA COUNTY, O tll O

STATE OF OIDO, EX REL.
BRIAN BARD W ELL,
Relator

CUYAHOGA COUNTY BOARD OF
COMMISSIONERS
et al.,
Respondents

Case N.unber: CA-93058

SEP I2UUy

F vu=_Ft=r

C,^ai'hHi^liA^^^^^1_-^a^Y. ;•'Y'^'

SUPPLEMENT TO
ANSWER TO SHOW CAUSE ORDER

Now coines the Relator and submits this supplement to his answer to the Court's order to

show cause why sanctions are not warranted is this case.

Respectfully submitted,

Brian Barriwell,pro se
9854 Pebble Brook Lane
Strongsville, OH 44149
(216) 256-2346

Certificate ofService

A copy o'fthe foregoing answer was mailed to counsel for the Respondents via U.S.

Postal Service regular mail on Monday, Septenrber21, 2009.

Brian Bardwell
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Lr' 4+ Ĉ 1^ ^] tw3

q ¢ A E u ^ <

w v y ro w U G Q ^^..
-^ Gl ° aai .^ q a' 0F 5 -`^ •-

i U'^O Q 'J . N rn ' G O^Q
v a a n^ ^ o; a U a

N
C U

U

J ^G y ^ .UO x G G O

a ^,U0. a
,G. o G aJ ..G. on ,_j .C c G N N cd

ax¢2wv zv <n> OCaU^Ua
> > > > > > : > > > > > > > > > > >

3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3= 3
opvoo•o ^-oo-av'°°°-°°ro^-o
^ v a; m^^s ^c ^ m cd ^c ^ ro^s m r^^o m
W W P7 Rl W W FQ ^Q PQ fYi CA P? W Aa 'd1' W p W a7

G x x x x x a x x x x x x x x x x x x x
Or N OJ N N N N^J N C) a) C) N N^^U nJ 0.1 N N

^^ N N 6l 4^ y^ N 9^ N N ^^ N N N N N

^ Cn V] V) Cn VJ V] ^!n V^ V^ (n (n (n V7 Vi V1 ^l ^^

Ncr,co v^or.oc;^r
N N M M M M('^1 C^l M M M^`1 C, 'n

O^ C^ O^ 6^ O^ G^ crl M^ O C`D

Z .^ 4^^ d`ti d d^C d 4 R. P+ o. a+ o^
^°^ ci C^ V UO U V V U U C^ Q: 'Q U

C^ 0^
U U U o 0 0 0 0 0 0 0 0 0 o c U o U U V

A89



IN TI-IE COURT OF APPBALS
EIGHTH JUDICIAL DISTRICT
CUYAIIOGA COUNTY, OHIO

STATE OF OHIO I;X REL.
BRIAN BARDWELL,

Rclator,

CASE NO. 09 CA 93058

Original Action in Mandamus

vs.

CUYAHOGA. COUNTY BOARD
OF COMMISSIONERS,

Respondent.

RESPONDENT'S BRIEF IN RESPONSE TO
RELATOR'S ANSWER TO SHOW CAIJSE ORDER

WILLIAM D. MASON, Prosecuting Attorney
of Cuyahoga County

CHARLES E. HANNAN (0037153)
Assistant Prosecuting Attorney
The Jtistice Center, Courts Tower, 8°' Floor
1200 Ontario Street
Cleveland, Ohio 441 13
Tel: (216) 443-7758/Fax: (216) 443-7602
E-mail: chamtan@&"atc pacounty.us

Counselfor Respondent
Gayahoga Cocnaty Board ofCommds.rionners
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IN THE COURC OF APPEALS
EIGHTH JUDICIAL DIS'TRICT
CUYAHOGA COUNTY, OHIO

STATB OF 01110 EX REL. ) CASE NO. 09 CA 93058
BRIAN BARDWEL,L,

Rel ator,

Original Action in Mandamus

vs. ) RESPnNI)_F,NT'S BRIEFIN
RESPONSE TO RELATOR'S

CUYAHOGA COUN'PY BOARD ) ANSWER TQ SHOW CAUSE
OF COMMISSIONERS, ) ORDER

Respondent. }

In its July 2, 2009 journal entry and opinion, the Court ofAppeals directed relator Brian

Bardwell ("relator") to show cause why the Court should not impose sanetions against him

pursuant to Civ.R. II and/or RC. 2323.51. State ex r-ei. Bardwell v. Cuyalaoga ety. Bd. of

Conamrs., Cuyahoga App. No. 93058, 2009-0hio-3273, 22. The Court stated:

Within fourteen days ofthe date ofthisjudgment, Bardwell is ordered to show
cause in writing, why this court should not impose sanetions based upon the
possible determination that the complaint for a writ ofmandamus was: (1)
frivolous and filed in bad faith; (2) filed to simply harass or maliciously injure
the Board; (3) not warranted under existing law; (4) caused a needless increase in
the cost of litigation; (5) cannot be supported by a good faith argument; or (6)
contained allegations or other factual contentions that had no evidentiaty support
or, if so specifically identified, were not likely to have evidentiary snpport after a
reasonable opportunity for fnrther investigation or discovery.

Id. at ¶ 22.

On July 15,2009, relator filed his Answer to Show Cause Order ("Answer"). For the

reasons that follow, respondent Cuyahoga County Board ofCommissioners ("respondent")

respectfully sub nits that relator has not shown good cause why sanctions shOUld not be iniposed.
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For purposes of this discussion, it stiould be recalled that relator's March 27, 2009

Veflfied Petition for Writ ofMandainus ("Petition") asserted the following seven (7) separate

and distinct instattces in which the respondent supposedly violated R.C. 149.43:

I. Respondent allegedly failed to make its public records available (see Petitlon at kfl 43-
50);

2. Respondent allegedly failed to release nonexempt portions of records (see Petition at
51-54);

3. Respondent allegedly failed to organizeits public records properly (see Petition at
55-57);

4. Respondent allegedly failetl to make its records retention schedule available (see

Petition at ¶¶ 58-60);

5. Respondent allegedly failed to give relator an opportunity to revise his request (see

Petition at ¶¶ 61-65);

6. Respondent allegedly failed to explain its denial ofrelator's public records request (see
Petition at ¶¶ 66-68); and

7. Respondent allegedly violated the public records law by demanding relator's identity
(see Petition at ¶¶ 69-75).

Three (3) ofthose claims had no basis in fact whatsoever.

ln particular, there was no factual basis for the ciaiin No.2 that the respondent failed to

release nonexempt portions ofrecords. To the contrary, the requesteci records were provided to

relator in their entirety without redacdon. Relator's claim had no basis in fact.

'.Chere likewise was no factual basis for claim No.3 that the respondent failed to organize

its public records properly. Again to the contrary, the requested records relator requested were

made available to him. Relator's claiin had no basis in fact.

Nor was there any factual basis for c1aim No.5 thai the respondent failed to give relator

an opportunity to revise his request. No "revised" request was necessary or appropriate.

Relator's claim again had no basis in fact.

2
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Beyond that, two (2) ofrelator's elaims were factually untrue.

More specifically, clairn No.4 alleged that the respondent failed to nlake its reeords

retention schedule available. That allegation was false. Relator did not ask for the respondent

Board ofCommissioners' record retention schedule. Relator asked the Prosecutor's Office on

March 26, 2009 for its record retention sc.hedule. Relator conceded that he received a copy of

the Prosectitor's record retention schedule on March 26, 2009, the same day relatrn'requested it.

See Petitionatpara. 19. Thus relator's claim that the respondent failed to make its record

retention schedule available was false.

Claim No.6 alleged that the respondent failed to explain its derrial of relator's public

records request. That allegation was false. Respondent Board ofComnmissioners did not deny

relator's public records request - relator directed request to the Prosecutor's Office, Relator

admitted that when he returned to the Prosecutor's Office on March 27, 2009 to obtain records,

"[a] letter from Prosecutor Mason was provided with the records." See Petition at para. 38.

Relator chose not to attach a copy of that letter to the mandamus Petition he filed in this Court

later that day. 1'hat letter - which respondent hacl to file here in support ofits motion for

summaryjudgment - expressly uoted that all records responsive to two (2) categories of

requested records had beerr provided to relator and explained why the remaininb records were

not being provided, citing legal authority in support. Relator nevertheless alleged to this Court

that "[t]he Respondent's denials did not include an explanation, including legal authority, setting

forth wl y[relator's] request was denied." See Petition and Affidavit, at paras. 67. Relator's

assertions were false.

Tellingly, relator's Answer to the show cause order says little or nothing about these five

(5) claints. The best that relator can say is that "plain text of [R.C. 149.43(B)(2)] requires that

3
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the [record retentionl schedule be posted sornewhere that the public can easily access ou their

*** iown . Contrary to relator's assertion, R.C. 149.43(B)(2) says the following, in relevant patt:

"A public office also shall have available a copy ofits current record retention schedule at a

location readily available to the public." It is undisputed that relator askect to inspect thc:

Prosecutor's Office's record retention schedule on Marcli 26, 2009 and the Prosecutor's Office

gave relator a copy of its record retention schedule that very same day. A public office is not

required to allow an unidentified member ofthe publie to roam its offices to see cvtrere records

are kept.

As to claim No. 7 that the respondent violated the public records law by demanding

relator's identity, the respondent Board ofCommissioners did not ask for the relator's identity -

a receptionist in the Prosecutor's Office allegedly did as she was preparing to page the office's

Public Information Officer to respond to the relator's request. Be that as it may, it is unclisputed

that no records were withheld on the condition that the relator identify himself and, as the Court

noted in itsjournal entry and opinion, the relafor did not even attempt to demonstrate that the

innocuous request for his identity resulted in the "lost use" of any requestecl record. See State ex

re,f: Bardwell Y. Ct+vahoga Cty. Bd. o,fConzmrs., supra, at 121. Relator was at least on

constractive notice of such a showing, since he lost a similat- claim in a decision this Court

released one (1) month before he filecl the instant action in mandamus. See State ex rei.

Bardwell v. Rocky River• Police Dept., Cuyahoga App. No. 91022, 2009-Ohio-727, 63.

Relator's Answer does not even address this clairri.

As to elaim No.1 that the respondent failed to make its public records available, relator's

Answer fails to address several undisputed facts.

4
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First, relator did not make a request to the respondent Board of Commissioners for its

public records - relator asked for records from the Yrosecutor's Office.

Second, anci more importantly, relator does not address the fact that the, only category of

records that he did not receive before this case was filed on March 27, 2009 - the "[d]rafts of

contracts ofdevelopment agreements relatecl to Medical Mart projects" - were in fact provided

to relator on April 9, 2009. Nor does relator dispute that "providing the requested records to the

relatoiin a public-records mandamus case renders the mandanius claim moot." Stare exoe7.

Toledo Blade Co, v. Toledo-Lucas Cty. PortAuth., 121 Ohio SUd 537, 2009-Ohio-1767, 905

N.E.2d 1221,114. See, also„Stateexre7. Toledo Blade Co. v. Ohio Bur. ofu'orkers,Contp.,

106 Ohio St.3d 113, 2005-Ohio-6549, 832 N.E.2d 711, ¶ 16.

Thus by April 9, 2009, relator's action in andamus was moot as a matter oflaw.

Nevertheless, relator maintained this case even after the provision of those remaining records,

which necessitated not only the filing ofthe respondent's motion for suntmary judgment on June

8, 2009 to address that and the relator's six (6) other claims for reliefbut also this Court's

decision adjudicating the merits ofrelator's claims.

This record by itself established that relator maintained this action without good cause.

His clainis had no basis in fact and/or in law. Apparcntly seeking to avoid responsibility for his

litigation conduct, relator's Answer to the show cause order says that the Medical Mart proj ect

has supposedly "been clouded in controversy" and that there is an ongoing c:orruption

investigation ofcounty officials andlor employees. But neither one ofthose cireuinstances gives

any litigant - pro se or represented -license to engage in frivolous conduct or to continue to

pursue claitns after their deficiencies become st ffieiently obvious.

5
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Relator says that a voice mail message that a Plain Dealer lawyer left for the County's -

lawyer was not provided. This contention lacks tnerit for several reasons. First, relator's March

26, 2009 request did not ask for "voice-mail messages." He requested "records of

communications from the Plain Dealer or its attorneys," which was reasonably constaued to seek

written requests. Those written requests were provided to relator on March 27, 2009. Second,

there is no evidence to suggest that the voice-mail message referred to in relator's Exhibit C was

ever transcribed, nor has relatoridcntified any authority suggesting that a public office must

transcribe every voice-niail message a public office or employee receives. Thus there was no

failure to provide responsive public records.

Relator disputes this Court's determination that the requested drat'ts ofthe Development

Agreement were not subject to release pursuant to R.C. 149.01 1(G) and the attorney-client

privilege. See State ex ret. Bardwell v. Ciryahoga Cly. Bd. ofComvr+rs., snpra, at 1 17. As this

Comt found, an attorney's evolving draft of a written instrument reflects confidential

communications between attorney and client that does not document public office action.

Relator nevertheless suggests that because negotiations have been ongoing for more than

a year, any exchange of working drafts would have to waive any attorney-client privilege.

Cmttrary to relat.or's contention, however, attorneys representing clients negotiate witti counsel

representing opposing parties every day in civil and criminal cases, yet it cannot be said that an

attorney's very advocacy on behalfofthe client - be it pnblic or private - operates to waive the

confidential relation that exists between the attorney and the client. Surely a client can authorize

its attorney to represent the client's interest by ]iinited discussions with an opposing party

without fear that the very act of client advocacy will breach the eonfidentiality that is centrat to

6
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the attorney-client relationship. In this case, the attorneys' preliminary drafts constituted

privileged attorney-client communications that were not public record under Ohio law.

In its show cause order, the Court directed relator to show cause why the Court should

not impose sanctions pursuant to Ohio Civil Rule 11 andlor R.C. 2323.51.

Civil Rule 11 states the following, in relevant part:

*
**A party who is not represented by an attorney shall sign the pleading and

state the party's address. Except when otherwise specifically provided by these

rules, pleadings need not be verified or accompanied by afficlavit. The signafure

of an attorney orpro se party constitutes a certificate by the attorney or party that
the attorney party has read the doe.mnent; that to the best ofthe attorney's or
party's knowledge, information, and beliefthere is good ground to support it; and
that it is not interposed for delay. If a document is not signed is signed with tlta:
intent to defeat the purpose ofthis rule, it may be stricken as sham and false and
the action inay proceed as though the document had not been served. For a
willful violation of this rulc, an attorney orpro se party, upon motion of a party or
upon the court's own motion, may be subjected to appropflate action, including an
award to the opposingparty ofexpen*^^and reasonable attorney fees incurred in
bringing any motion under this rule.

"Civ.R. 11 employs a subjective bad-faith standard to invol<e sanctions by requiring t] at any

violation must be willful." State ex rel. Dreamer v. Mason, 115 Ohio SUd 190, 2007-Ohio-

4789,874 N.E 2d 510,1119.

R.C. 2323.51 authorizes sanctions for frivolous conduct. "Conduct" tneans filing

ofa civil action, the assertion of a claim, defense, or other position in connec:tion with a civil

*** n
action, [or] the fifing of a pleading, motiou, or other paper in a civil action . R.C

2323.51(A)(I). "Frivolous conduct" includes the following:

Conduct of an inmate or other party to a civil action **'` that satisfies any of the

following:

(i) It obviously serves merely to harass or maliciously injure another party to thc
civil action or appeal or is for another itnproperpurpose, including, but not
limited to, causing unnecessary delay or a needless increase in the cost of

l itigation.

7
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(ii) It i warranted under existing law, caunot be supported by a good faith
argument for an extension, modification, or reversal of existing law, or cannot be
supported by a good faith argument for the establishinent ofnew law.

The conduct consists of allegations or other factual contentions that have no
evidentiary support or, if specifically so identified, are not likely to have
evidentiary support after a reasonable opportunity for further investigation or

discovery.

(iv) The conduct consists ofdeniais or factual eontentions that are not warranted by
the evidence or, if specifically so identified, are not reasonably based on a lack of

information or belief.

RC. 2323.51(A)(2)(a).

In this case, there appear to be circumstances that would warrant sanctions under Civil

Rule 11 andlor RC.. 2323.51.

As to Civil Rule 11, the question is wlietlier relator willfully violated Civil Rule II's

requirement that to the best ofhis knowledge, information, and bcliefthere was good ground to

support the Petition. I n this case, relator signed a Petition asserting claims that had no basis

whatsoever in fact andlor were untrue. That would at least support the inference that relator

willfully signed the Petition in violation ofCivil Rule II.

As to RC. 2323.51, relator asserted factual contentions that had no evidentiary support.

R.C. 2323.5I(A)(2)(a)(iii), (iv). Those claims were not warranted under existing law, could not

be supported by a good faith argument for an extension, morlitication, orreversal ofexisting law,

and could not be supported by a good faith argunrent for the establishment of new law. RC.

2323.5 I(A)(2)(a)(ii). And to the extent that relator's Answer here seeks to deflect responsibility

for litigation conduct by attempting to invoke other rnatters of public interest, that strongly

suggests that this action was maintained merely to harass or rnaliciously injure the adverse party.

RC. 2323.51(A)(I)(a)(i).

8
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Respondent acknowledges that the imposition of sanctions is a matter within the sound

discretion of the court. To the extent that relator's conduct here was inconsistent with Civil Rule

JI andlor R.C. 2323.51 that apply to all litigants, then he should be sanctioned for that conduct.

Respectfully submitted,

WII-LIAM D. MASON, Proseeuting Attorney
ofCuyahoga County

By:

CHARLES B. HANNAN ( 037153)
Assistant Prosecuting Attorney
`I'he Justice Center, Courts Tower, 8`s Floor
1200 Ontario Street
Cleveland, Ohio 44113
Tel: (216) 443-7758IFax: (216) 443-7602
E-mail: chanaan@cuvahoatcounV.us

Corazsel for- Respondent
Cuyahoga Courzry Board ofConunissioners

PROOF QF SFRVICE

A true copy ofthe foregoing Respondent's Brief in Response to Relator's Answer to

Show Cause Order was served this y^ q'rN day of July 2009 by regular U.S. Mail, postage

prepaid,upon:

Brian Bardwell
9854 Pebble Brook Lane
Strongsville, Ohio 44149

Relator Pr-o Se

CHARLES E. HANNAN
Assistant Prosecuting Attorney

9
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Bill Mason
Cuyahoga County Prosecutor

To Whcm ICMay Concern:

Re: Pubfic Rccord Request made Thursday, March 26, 2009

Mamh 27,2009

Records oi'conmmnications finm the Plain Dealer or its attorneys regarding release of
Medical Mart contracls or drafts of contracts

= Drafts ofcontracts or development agreemenls related to Medical Mart projects
^ Your records retention schedule

In response to yotir requesl,s:
I. We have attached all cornmunication records froin the Plain Dealerto die county regarcling release of

Medical Mut contracts or drafts;
2. Regarding yonr second request, drafts of Development Agreement are not records at this time,

since tenns of DevelopmentAgreement are sfill being negotiated, so there presently is no agreement
that has been submitted to the Board of County Commissioners for their approval. Moreover, ttte
rough drafts agreement that is being negotiated are exempt from disclostue because they include
confidential communications between public client and attorneys including but not limited to
the attorneys' thoughts and opinions in rendering legal advice. State ex. Rei Benesch Friedlanc(eF,,
Coplan $ Arnoftl.LP v, Rossford (2000), 140 Ohio App. 3d 149,746 N.E.2d I 139. When an
agreement is finalized and ready to be submitted to the Board ofCounty Cotnmissionets for approval,
the final agreetnent and drafts will be made available.

3. A copy ofour retention sehedule was provided to yon on Thursday, March 26, 2009.

awmgggumm
EXHIBIT
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WILY.,IAM D. MA3ON

CUYAHOCA COUNTY PROSECUTOR

April 9, 2009

Brian Bardwell
9854 Pebble Brook Lane
Strongsville, Ohio 44149

Re: Public Records Request

- and -

Stdte ex rel. Briay Bardwell vs. Cuyahoea C'o^y ,Board of Commissioners
Cayahoga County Court ofAppeals Case No. 09 CA 93058

Dear Mr. Bardwell,

On March 26, 2009, a person came to our office to request, aniong other things, "drafts of
contracts or development agreements related to Medical Mart projects." On March 26 and
March 27, 2009 we gave that person copies of records that were responsive to two (2) other
categories ofrequested records. We further indicated on March 27, 2009 that copies of the final
agreernent and p-eceding drafts of the agreement would be made available once the agreement
was ready for subtnission to the Board ofCounty Commissioners for' approval.

On March 27, 2009, you conimenced the above-referenced lawsuit by filing zi Verified
Petition for Writ ofMandatnus. Your identified yonrself as the person who came to our
office on March 26, 2009. Your Petition demanded "drafts ofdeve.lopment agreements for the
Medical Mart." Your Petition used the above address as your mailing address.

Because the proposed development agrecment is now ready for submission to the Board

of County Conmtissioners for approval, and consistent with wltat we indicated on March 27,
2009, enclosed please find a CD-R t'.tiat contains, in PDF fonnat, copies of the proposed
agreement as well as preceding drafts of the proposed agreement.

OFFICE OF'PHE PROSECUTING ATTOHNEY
Justice Center' Courts Tower' 1200 Ontario Street• Cleveland, Ohio 44113

(216) 443-7800 • FAX: (216) 443-7602 • email: masoncepo@aol.eom • www rosecutormason.com
°Ohio Rela Service 711y

EXHIBIT

C,
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This completes ourresponsc to your March 26, 2009 public records requcst.

Very truly yonrs,

Charles E. Hannan
Assistant Proseeuting Attorney
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^ourt of . ^^^^^^ of ljt'a
EIGHTH APPELLATE DISTRICT

C.OUNTY OF CUYAHOGA

7Ot7RNAL ENTRY AND OPINION
No. 93058

STATE OF ®1-IIO9 EX REL.,
BRIAN BARllWEI.L

RELATOR

V6.

CI7 E AHOGl-i COUNTY BOARD OF
COMMISSIONERS

RESPONDENT

JUDGMENT:
SANCTION ISSUED

SANCTIONS HEARING
ORDER NO. 426798

RELEASE DATE: October 19, 2009
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FOR RELATOR

Brian Bardwell, pro se
9854 Pebble Brook Lane
Strongsville, Ohio 44149

ATTORNEYS FOR RESPONDENT

William D. Mason
Cuyahoga Connty Prosecutor

BY: Charles E. Hannan, Jr.
Assistant County Prosecutor
sth Floor Justice Center
1200 Ontario Street.
Cleveland, Ohio 44113

A106



PER CURIAM

On September 22, 2009, this court held a hearing in order to determine

whether sanctions should be imposed upon Brian Bardwell, a pro se litigant and

the relator in the original action for a writ ofmandamus as filed in State ex rel.

Bardwetl v. Cuyahoga Cty. Bd, of Commrs., C.uyahoga App. No. 93058, 2009-

Ohio-3273. During the course of the sanctions hearing, Bardwell and Assistant

Cuyahoga County Prosecutor Charles E. Hannan, Jr. presented testimony and

exhibits. Finding Bardwell filed his complaint for a writ of mandamus in bad

faith, we find that sanctions are appropriate pursuant to Civ.R. II.

Facts

Bardwell's Request for Public Records

On March 26, 2009, Bardwell appeared at the office of the Cuyahoga

County Proseeutor ("i'T-ose-=cttto ") ^}:a-ffl delivered a ^^-ri#i:en reauest t-hak.

provided:

"I would like to inspect the following records:

"- records of comniunications from the Plain Dealer or its

attorneys regarding the release of Medical Mart contracts or drafts of

those contracts

drafts of development. agreements related to Medical Mart projects

- your record[s] [sic] retention schedule
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"'I'hank you."

Bardwell was informed that the requested documents were not

immediately available, but would be provided iri a timely fashion. Bardwell

offered to return on the same day to the Prosecutor's office on the afternoon of

March 26, 2009. Upon his return, Bardwell was provided with a copy ofthe

requested records retention schedule. Bardwell was also informed that copies

of the requested communications would be available the next morning, March

27, 2009, but that no drafts of any development agreements would be available

until the agreement was actually finalized.

Bardwell returned to the Prosecutor's Office on March 27,2009, and was

provided with all copies of communication records from the Plain Dealer to

Cuyahoga County, regarding the release ofMedicallVlart contracts and drafts.

Bardwell was also provided with a written response to his request for records.

The written response ofMarch 27,2009, further provided that the development

agreement drafts were exempted records and fell within the attorney-client

privilege exception. However, B ardwell was informed that "when an agreement

is finalized and ready to be submitted to the Board ofCounty Commissioners for

approval, the final agreement and drafts will be made available."
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Comptaint for a Writ ofMandanaus

On March 27, 2009, the san2e day that Bardwell received the requested

records and the written response from the Prosecutor, Bardwell filed his

complaintforawritofmandamus. Bardwell'scomplairitwaspremiseduponthe

alleged failure to provide all requested records and other alleged violations of

RC. 149.43, et seq., the Ohio Public Records Act. On 7urie 8, 2009, the

Prosecutor filed a motion for summary judgment, which was not opposed by

Bardwell. On July 2,2009, this court granted the motion for suininary judgment

and declined to issue a writ of mandamus on the basis that: (1) Bardwell's

complaint for a writ ofmandamus failed to comply with Loc.App.R 45(B)(1)(a),

which mandates that a complaint for an extraordinary writ must be supported

by a sworn affidavit tha1: specifies the details of the claim; (2) the lapse ofjust

one day, from the making of the request for public records to the filing of the

complaint for a writ of mandamus, could not be considered, under any

circumstances, a failure to provide the requested records within a reasonable

period of time; (3) Bardwell was promptly provided with a copy of the

Prosecutor's records retention schedule, thus rendering the request moot; (4)

Bardwell was proinptly provided with all requested records that were not

exempt from disclosure; (5) Bardwell was promptly provided with a written

response wltichprovidedthatthe requested development agreement drafts were
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exempt from disclosure under the attorney-client privilege as contained within

RC. 149.4 1; (6) all requested dral'ts were provided to Bardwell by April 9, 2009,

within ten business days of Bardwell's initial request for public records; and (7)

Bardwell failed to establish that a casual request for his identity resulted in the

"lost use" of any requested records.

Order to Show Caadse

The journal entry and opinion ofJuly 2,2009, which declined to issue a writ

ofmandamus, further provided that Bardwell was ordered to show cause as to

why sanctions should not be imposed pursuant to Civ.R 11 and RC. 2323.51.

On July 15, 2009, Bardwell filed his answer to the show cause order. On July

29, 2009, the Prosecutor filed its response to Bardwell's answer to the show

cause order. On Atigust 13, 2009, this court issued an order, which provided

that a hearing would be held in order to determine whether sanotions would be

imposed against Bardwell under Civ.R 11 and RC. 2323.51. The show cause

order was premised upon the possible that Bardwell's complaint for a

writ of mandamus was: (1) in bad faith; (2) simply to harass or injure

a public (3) not warranted under existing law; (4) caused a needless

increase in the cost of litigation; (5) could not be supported by a good faith

argument; and (6) contained allegations or other factual content.ion that had no

evidentiary support. On September 3, 2009, this court issued an order that
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required Bardwell to supplement his answer to the show cause order with a

complete list ofevery original action filed by Bardwell, either pro se or througlr

counsel, in any conrt located within the state of Ohio. Bardwell supplemented

his answer on September 21,2009. See Exhibit 1 as attached to this judgment.

Show Cause Hearing

On September 22, 2009, this court conducted a show cause hearing.!

Bardwell appeared in his pro se capacity, while the Prosecutor was represented

byAssistant Cuyahoga County Prosecutor Charles E. Hannan, Jr. andAssistant

Cuyahoga Prosecutor Frederick W. Whatley. Oral testimony was received from

Bardwell and Assistant Cuyahoga County Prosecutor Charles E. Hannan, Jr.

Exhibits were also introduced and received on behalf of the Prosecutor.

Legal Analysis

Introduction

Initially, it rnust be emphasized that the show cause hearing was not

concerned with the right of Bardwell to seek redress with regard to an

unfulfilled reqtiest for public records. This court has consistently followed

established case law, which provides that Ohio's Public Records Act reflects the

!The parties were provided with an opportunity to allow for the presence of an
official court reporter in order to preserve the record. No party arranged for the
presence of an official court reporter at the show cause hearing as held on September
22,2009.
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policy that "open government serves the public interest and our democratic

systein." State ex r-el. Dania v. Taft, 109 Ohio Se.3d 364, 2006-Ohio-1825, 848

N.B.2d 472. R.C. 149.43 must also be liberally construed in favor ofbroad access

to public records, with any doubt resolved in favor of disclosure. CP. State ex rel.

Natl. Braadcas tiixg Co. v. Cleveland (1992), 82 OhioApp.3d 202,611 N.E.2d 838.

See, also, State ex rel. Physician-s Coraanat. for Responsible Medicitze v. Ohio State

Univ. Bd. OfTr•ustees, 108 Ohio St.3d 288, 2006-0hio-903, 843 N.E.2d 174; State

ex i-el. Ciizcinnati Enquirer v. Hamilton Cty., 75 Ohio St.3d 374, 1996-Ohio-214,

662 N.E.2d 334.

The show cause hearing was prerriised upon two questions: (1) did

Bardwell file his complaint for a writ of mandamus in bad faith; and (2) was

Bardwell's conduct frivolous, as a result of filing the complaint for a writ of

mandamus. Specifically, didl3ardwellfile his complaintfor a writofmandamus

knowing that all requested public records had been promptly provided by the

Prosecutor. Also, did Bardwell file his complaint for a writ of mandamus with

the intent to harass or maliciously injnre any party? Finally, did Bardwell file

his complaint for a writ ofniandamus for an improper purpose, whieh was to

sicnply reap the maximum statutory damages of $1000 as provided by R.C.

149.43(C)(1)?

A112



-7-

Civ.R.ll and Bad Faith Standard

Civ.R. 11 provides in pertinent part:

""I'he signature of an attorney or pro se party constitutes a certificate by the

attorney or party that the attorney party has read the document; that to the best

ofthe attorney's or party'sknowledge, information, and beliefthere isgoodground

to support it; * * " For a willful violation of this rule, an attorney or pro se party,

upon motion of a party or upon the c•ourt's own niotion, may be subjectetj to

appropriate action, including an award to the opposing party of expenses and

reasonable attorney fees incurred in bringing any motion under this rule **"

(Emphasis added.)

The imposition of a sanction, pursuant to Civ.R. 11, mandates the

application of a subjective bad-faith standard by requiring that any violation

must be willful. State ex ret. Dreamer- v. Mason, 115 Ohio St.3d 190, 2007-Ohio-

4789,874 N.E.2d 510. The United States Supreme Court has opined that the

purpose ofFed.R.Civ.P. 11, which is similar to Civ.R. 11, is to curb the abuse of

the judicial system which results from baseless filings that burden the courts

and individuals with needless expense and delay. Cooter & Gell v. Hartnzarx

Corp. (1990),496 U.S. 384, 110 S.Ct. 2247, 110 L.Ed.2d 359. The United States

Supreme Court has also held that the specter of Rule Il sanctions encourages

a civil litigant to "stop, think and investigate more carefully before serving and
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Civ.R.lZ and Bad Faith Standard

Civ_R. 11 provides in pertinent part:

"The s g ature of an attorney or pro se party constitutes a certificate by the

attorney or par-ty that the attorney party has read the document; that to the best

ofthe attorney's orparty's knowledge, information, and beliefthere is good ground

to support it; *^* For a willful violation of this rule, an attorney orpro se party,

upon motion of a party or upon the court's own motion, may be subjected to

appropriate action, including an award to the opposing party of expenses and

reasonable attorney fees incurred in bringing any motion under this rule

(Emphasis added.)

The imposition of a sanction, pursuant to Civ.R. 11, mandates the

application of a subjective bad-faith standard by requiring that auy violation

must be willful. State ex ret. Drearner v. Mason, 115 Ohio St.3d 190, 2007-0hio-

4789,874 N.E.2d 510. The United States Supreme Court has opined that the

purpose ofFed.R.Civ.P. 11, which is similar to Civ.R. 11, is to curb the abuse of

the judicial system which results from baseless filings that burden the courts

and individuals with needless expense and delay. Cooter & Gell v. Hartmarx

Corp. (1990), 496 U.S. 384, 110 S.Ct. 2247, 110 L.Ed.2d 359. The United States

Supreme Court has also held that the specter of Rule 11 sanetions encourages

a civil litigant to "stop, think and investigate more carefully before serving and
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that were not exempt from disclosure, thus rendering his request moot; (5)

Bardwell was promptly provided with a detailed explanation, with supporting

legal precedent, with regard to the exempted records; (6) Bardwell's request for

records was riot overly broad, but very specific, which dicl not necessitate that

the Prosecutor provide an opporttuiity to revise the request; (7) all requested

non-exempt records were promptly provided, thus negating any claim that the

Prosecutor did not properly organize and inaintain its records; (8) Bardwell

failed to establish any "lost use" that resulted from a casual request for his

identity; (9) Bardwell was provided witli copies of all exempted records, within

ten business days ofthe request; (10) Bardwell failed to amend his complaint for

a writ of mandarnus to take into consideration the records provided by the

Prosecutor; and (11) Bardwell failed to file a brief in opposition to the

Prosecutor's rnotion for summ ary judgnient, which contained a properly executed

sworn affidavit and other exhibits. Bardwell's filing of a coznplaint for

mandamus, which was groundless in fact and legal argument, can only be the

result ofa willful action and constitutes bad faith. Thus, we find that Bardwell

consciously violated Civ.R. 11 and that sanctions mustbe imposed. State ex r-et.

Nix v. Curran (Sept. 23, 1998), Cuyahoga App. No. 75261; State ex rel.

Ha.Ylamer-t v. City ofHuber Hts. (Oct. 26, 1994), Montgomery App. No. 1435.
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See, also, State ex i-eI. MorKan v. Strickland, 121 Ohio St.3d 600, 2009-Ohio-

1901, 906 N.E.2d 1105.

R.C. 2323.51 and Frivolous Conduct Startdard

RC. 2323.51 permits this court to sua sponte award sanctions in a civil

action, when a party engages in frivolous conduct. Original actions are civil in

nature and thusai-e sub_jectto RC. 2323.51. Cf. Fasqua. v. Williarns, 100 Ohio

St.3d 211, 2003-Ohio-5533, 797 N.E.2d 982.

Frivolous conduct is defined as behavior that serves "merely to harass or

maliciously injure another party to the civil action or appeal or is for another

irnproper-purpose, including, but not limitedto, causing unnecessary delay or a

needless inerease in the cost of litigation." (Emphasis ad(led.) RC.

2323.51(A)(2)(a)(i). Frivolous conduct is also defined as the filing ofa claim that

"is not warranted under existing law, cannot be supported by a good faith

argument for an extension, modifieation, or reversal ofexistinglaw, or cannot be

supported by a good faitli argument for the establishment of new law." R.C.

2323.51(A)(2)(a)(ii). A court must also hold a hearing in order to determine

whether the conduct was frivolous, whether any party was adversely affected by

the frivolous conduct, and to determine the amount of any sanction. R.C.

2323.51(B)(2)(a)-(c). State ex rei. Ohio Dept. O,fFIea1t12 v. Sowald, 65 Ohio St.3d

338, 1992-Ohio-1, 603 N.E.2d 1017; State ex re1. Naples v. Vance, Mahoning App.
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No. 02-CA-181, 2003-0hio-4738; State ex i-el. Ward v. 7'lze Li.on's Den (Nov. 25,

1992), Ross App. No. 1867.

Based upon the hearing conductedbeforetbis courton September 22, 2009,

we cannot find with certainty that the behavior of Bardwell, in prosecuting the

complairit for a writ of manda.mus, involved frivolons conduct. However, the

conduct ofBardwell does appear to be frivolons by the apparent employment of

the Ohio Public Records Act "for another improperpurpose." The Supreme Court

of Ohio has defined "improper ptirpose" as conduct that. "`x * * usually takes the

form of coercion to obtain a collateral advantage, not properly involved in the

proceeding itself, stlch as the surrender ofproperty or the payment of money, by

the use of the process as a threat or a club." Robb v. Chagrin Lagoons Yacht

Club, Inc. (1996), 75 Ohio St.3d 264, 662 N.E.2d 9, quoting Prosser and Keeton

on Torts (5" ED. 1984), 898, Section 121.

On September 21, 2009, Bardwell filed a complete list of all original

actions, as filed pro se or through counsel, within any court of original

jurisdiction located within the state of Ohio. (See Exhibit 1.) Bardwell's list

demonstrates that he has filed nineteen original actions against numerous

municipalities and local governmental agencies. In fact, Bardwell filed ten

original actions, on the same day, within the Ninth Appellate District. Bardwell

has also filed five original actions within this court, each against a governmental
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entity and each action seeking "statutory damages" for alleged violations ofthe

Ohio Public Records Act. Many ofthese original actions have "settled" or resulted

in the payment of substantial "statutory damages" to Bardwell. See State v.

Bardwell v. Parrraa Police Dept., Cuyahoga App. No. CA-90762; State ex rel.

Bardwell v. Rocky RiverPotice Dept., Cuyahoga App. No. 91022, 2009-0hio-727;

State ex -rel. Bardwell v. North Ridgeville Police Dept., Ninth App. No. 08-CA-

9345; State ex r•el. Bardwell v. Sottthern Lorain Cty. Ambula.nce Dist,, Ninth App.

No. 08-CA-9340; State exrel. BardwelZv. Wellington CornrrautaityFireDist., Ninth

App. No. 08-CA-9343; and State ex r-el. Bardwell v. Wellington Police Dept., Ninth

App. No. 08-CA-9344.

It must also be noted that the respondents, in State ex red. Bardwell v.

Rocky River Police Dept., supra, argued in their motion for summary judgment

that:

"It mustbe questioned whether Relators are presenting a matter requir g

judicial declaration, or whether this is inerely a'gotcha' exercise for monetary

gain. (Footnote omitted.) It is therefore submitted that statutory damages cannot

be contemplated in the instant matter, as Relators appear to subterfuge the

intendedpurpose the PublicRecordsActofpromotingopenness andpublicreview

of government activity. The 'form of this action contains none of the intended
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purposes ofthe Act, but only promotes the impractical or unyielding application

of the Act."

As stated previously, we cannot find with certainty that Bardwell, through

his numerous actions for mandamus, is attempting to employ the Ohio Public

Records Act for his own personal gain. Such a conclusion could be inferred, but

at this juncture, we decline to make such a finding. Bardwell, however, is

cautioned that the continued filing oforiginal actions, underthe guise ofthe Ohio

Public Records Act, shall result in additional show cause hearings with the sole

purpose of inquiry as to whether his c:onduct is frivolous under the "improper

purpose" provision ofR.C. 2323.51,

Inherent Authority of this Court to Control its Docket

In State ex rel. Richard v. Cuyahoga Cty. Bd. ofConarvars. (1995), 100 Ohio

App.3d 592, 654 N.E.2d 443, we examined the inherent authority ofthis court to

control its docket and held that the right of access to the courts does not include

the right to abuse the legal process and that we possess the inherent autho y

to prevent abuses and guarantee that justice is administered to all on an equal

basis.

"Frivolous conduct has no place in our judicial system, and relator's history

of activity portrays a repetitious and perverse course of such conduct. * * *
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"Nevertheless, the inherent authority ofthis court exists to provide sonie

meaningful relief against an onslaught of frivolous filings. 'The Suprelne Court

of Ohio, in explaining the difference between the jurisdiction of a court and the

inherent authority of a court, stated as follows:

"'The difference between the jurisdiction of courts and their inherent

powers is too important to be overlooked. In constitutional governments their

jurisdiction is conferred by the provisions of the constitut.ions and of statutes

enacted in the exercise oflegislative autYhority. That, however, is not true with

respect to such powers as are necessary to the orderly and efficient exercise of

jurisdiction. Suchpowers, from both their nature and theirancient exercise, must

be regarded as inherent. They do not depend upon express constitutional grant,

nor in any sense upon the legislative will. The power to maintain order, to secure

the attendance of witnesses to the end that the rights of pai'ties may be

ascertained, and to enforce process to the end that effect may be given to

judgments, must inhere in every cotirt or the purpose ofits creation fails. Without

such power no other could be exercised.' Hale v. State (1896), 55 Ohio St. 210,

213, 45 N.E. 199, 200; see Slabinski v. Servisteel Holding Co., supra, 33 Ohio

App.3d 345,515 N.E.2d 1021. Thus, as a necessary function ofexistence, courts

retain the power inherently to control their efficient and prudent operation.
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"Several courts in recent years, whethcr by statute, rule, or through their

inherent authority, have levied sanctions or fashioned remedies to preclude the

filing offrivolous and repetitious proceedings. (Footnote omitted.) In Kondrat v.

Byron (1989), 63 Ohio App.3d 495, 579 N.E.2d 287, the court affirmed the-

issuance ofa permanent injunetion that enjoined Kondrat from filing future cases

pro se absent certain stringent conditions. Over an eleven-year period, Kondrat

filed over eighty-five actions in various courts, all of which were unsuccessful.

The appellate court stated:

"'Further, in Bd. ofCty. Commrs- v. Barday (1979), 197 Colo. 519, at 522,

594 P.2d 1057, at 1059, it was stated:

","We recognize that the Colorado Constitution guarantees to every person

the right of access to courts ofjustice in this state. Colo. Const. Art. II, Sec. 6.

However, the right of access to courts does not include the right to impede the

normal f'tuictioning ofjudicial processes. Nor does it include the right to abuse

judicial processes in order to harass others. Where we find, as here, that a 'pro

se' litigant's efforts to obtain relief in our courts not only hamper his own cause,

but deprive other persons of precious judicial resources, we must deny his right

of self-representation as a plaintiff. We note that only his right of

self-representation is being denied, not his right of access to the courts; Mr.

Barday is still free to proceed through an attorney of his choice, and he is still
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free to appear 'pro se' in his own 'defense.' Thus, this injunction works no

infringement on respondent's constitutional rights."' Koradi-at, supra, 63 Ohio

App.3d at 498, 579 N.E.2d at 288-289.

"Section 16, Article I of the Ohio Constitution provides that '[a]il courts

shall be open, and every person, for any injury done hiin in his land, goods,

person or reptitation, shall have remedy by due conrse of law, and shall liave

justice administered without denial or delay.' This right of access to the courts

does not include the right to abuse the judicial processes and we believe it is

within the inherent authority ofthis court to prevent such abuses and guarantee

that justice is admiriistered to all equally." State ex rel. Richard v. Cuyahoga Cty.

Ed. ofCommrs., supra at 597.

Based upon the inherent authority ofthis court to control its docket and to

provide meaningful relief against frivolous filings, Bardwell is forewarned that

the continued filing of numerous original actions, based upon alleged violations

of the Ohio Public Records Act, may result in the imposition of more drastic

remedies. These remedies may include a permanent injunction that prohibits

Bardwell from filing future cases pro se absent specific restrictive conditions.

Any exercise oftbe inherent authority ofthe courtto control its docket would not

encompass an attempt to prevent Bardwell from accessing the remedies of the
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Ohio Public Records Act, but to prevent the diminution of the court's precious

judicial resources and the limited resources of the various public offices located

within our jurisdiction.

Sanctions for Violation of Civ.R. 11

Having previously found that Bardwell filed his complaint for a writ of

mandamus in bad faith, we must determine the type and amount of sanction to

be imposed for violation of Civ.R. 11. Based upon the show cause hearing held

on September 22, 2009, we find that an award of attorney'fees shall adequately

compensate the Prosecutorfor any damages that resulted from Bardwell's willful

violation ofCiv.R. 11. During the course of the show catise hearing, testimony

and exhibits were provided to the court with regard to: (1) the amount of time

expended by the Assistant Cuyahoga County Prosecutor in defending against

Bardwell's complaint for a writ ofmandamus; (2) the hourty wage earned by the

Assistant Cuyahoga County Prosecutor that defended against Bardwell's

complaint for a writ ofmandamus; and (3) the hourly fringe benefits earnedby

the Assistant Cuyahoga County Prosecutor that defended against Bardwell's

complaint for a writ of mandamus. See Exhibit 2 and Exhibit 3 as attached to

this judgment.

Based upon 20.5 hours oflegal services, as expended in defending against

the complaintfor a writ ofmandamus, andthe total hourly compensationlbenefit
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rate of $51.24 per hour, we find that Bardwell shall pay, to the Prosecutor,

attorney fees in the total ainount of $(050.42. The attorney fees shall be paid

within fourteen days ofthe date ofthis entry. No other costs shall be assessed

against any party.

A. ROCCO PRESIDING JiIDGE

u
MARY li.4ZEEN KILBANE, JUDGE
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