STATE OF OHIO,
Appellee,

V-

JESSE E. PERKINS,

Appeltant,

A7 squd P
}fﬁ i on o6
I g

CASENO.

On Appeal from the Montgomery
County Court ol Appeals,
Second Appellate District

Court of Appeals
Case No. 23036

MEMORANDUM IN SUPPORT OF JURISDICTION
OF APPELLANT JESSE PERKINS

JESSE PERKINS

Inmate Number 588-767
tondon Correctional Institution
P.0O. Box 69

London, Ohio 43140

Appellant, Pro 5e

MATHIAS 1. HECK, JR.
Prosecuting Atrorney's

R.LYNN NOTHSTINE

(Atry. No. 0061560)

Assistant Prosecuting Attorney
Montgomery County Prosecutor’s Olfice
301 West Third Street

Montgomery County Courts Building
P.O. Box 972

Dayton, Ohio 45422

Counsel for Appellee

JAN Z 65 2018

GLERK OF GOURY
 SUIPREME GOURT OF DHID |




TABLE OF CONTENTS

Page Nao.
STATEMENT OF THE SUBSTANTIAL CONTITUTIORAL QUESTION ........... i-2
STATEMENT OF THE CASE AND FACTS PROCEDURAL POSTTURE .......... 2-8
ARGUMENTS IN SUPPORT OF PROPOSITIONS OFLAW .. ... oo iea vt 8

FIRST PROPOSITION OF LAW: THE STATE FAILED TO PROVIDE SUFFICIENT
EVIDENCE TO PROVE BEYOND A REASONABLE DOUBT TEHAT APPELLANT'S
COMMITTED THE CHARGED OFFENSES, AND THE JURY'S GUILTY VERDICT

AMQE_JN’E‘ TO A MANIFEST MISCARRIAGE OF JUSTICE ... ... .. coiieeaennn 8-11
CONCLUSION . o it e et i b ire et esresannsoncaraonesanorsstonsns 1
CERTIFICATE OF SERVICE .. ... i it cnncnrancanaannananos il
APPENDTX

State of Ohio v. Jesse E. Perkins, Montgomery County Court of Appeals
Case No. 23036, Decision and Journal Entry (December 18,2009) ... ............ A-1




EXPLANATION OF WHY THIS CASE 1S A CASE OF
PUBLIC OR GREAT GENERAL INTEREST
INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

Jesse E. Perkins (hereinafter “Appellant”) ask this Court to accepr jurisdiction regarding the
- propositions of law addressing a violation of his due process and equal protection rights under XIV
Amendment to the United States Constitution and Article [, Scetions 2 & 16 of the Ohio Constitution,
when Montgomery County Common Pleas Court. allowed his convictions on multiple counts of
felonious assault ar stand when: (1) the State failed to provide sufficient evidence to prove beyond a
reasonable doubt at trial that he committed the offenses; and (2) the jury's gl.liity verdicr amounts Lo a
manilest miscarriage of ji..tStiCEi..

This case is of public or great general interest and raises the substantial constirutional question
on whether the evidence presented at trial was insutficient to sustain convictions on multiple counts
of fclonious assault and against the manifest weight of the evidence; whether the Montgomery
Common Pleas Court should have entered judgment of acquirtal pursuant to CrimR. 29 in A ppeliant's
favor based on insufficient evidence presented in the Statc's case-in-chief that failed to prove
Appellant’s guilt beyond a reasonable doubt,

The decision by the Second District Court of Appeals in State of Ohio v. Jesse L. Perking,

2009 WT. 4893290 (Ohio App. 2% Dist.), 2009-Ohio-6696, should he accepted for review clue o
the violation of Appellant's constitucional rights under due pmcéss and equal protection of the law. A
cursory review of the evidence presented in this shows there was no proof of evidence to support a
finding that Appellant struck one victim named (Volkerding) in the head with a pool stick, that he
broke a beer hottle over the head of another victimrnamed (Darding), and that he then used the broken
hottle to cut the face of another victim named (Wiley), all while being commitred under one

continuing course of criminal conduct during bar fight.



The implication of the decision by Second District Court of Appeals affect every c’iefcndzmt_’s
constiturional rights to have the State present sufficient evidence to the jury that raise to a level of
guitty beyond a reasonahle doubt at trial. This Court needs to accept j'ttrjsci:icL1011 over this criminal
case, and adjudicate the legal issues on the merits to resolve and clarify the questions presented in this

case for claritication in all appellate courts in Ohio.

STATEMENT OF THE CASE AND FACTS PROCEDURAL POSTURLD

L Procedural History:

On May 14, 2008, in Case No. 2008-CR-141l, Appellant Jesse E. Perkins (hereinalter
“Appeflant™) was indicted by a Montgomery County Grand Jury on: Count 1, Felonious Assault-
resulting in serious physical harm (toward victim Adam Volkerding), a felony of the second degree;
Count II, Felonious Assault, with a deadly weapon {toward victim Adam Volkerding), a felony of the
second degree; Count Til, Felonious Assault, resulting in serious physical harm (toward Timothy
Wiley), a lelony of the second degree; and Count V, Felonious Assault, with a deadly weapon (roward
Kurt Darding), a lelony of the second degree, all in violation of Sections 2903.11(A)(1) or Sections
2003.1L(A)(2) of the Ohio Revised Code. Furthermore, all of the above charges had Specifications
attached to them stating that the Appellant in question was considered a Repeat Violent Offender
purstant to Section 2941.149 and 2629.14 of the Ohio Revised Code, as the Appellant was previously
convicted of or pleaded guilty to Felonious Assault on January 14, 1997, The Appellant's counsel of
record for the ahove mentioned charges was FL Charles Wagper.

Appellant plea not guilty to all counts, and the court scheduled the marter for a jury trial. A jury
heard the case berween August 14, 2008, The Delense counsel stipulated that the victims in case
sulfered “scrious physical havm.™ The jury recurned guilty verdicts on all counts and the court made

finding that the Appellant is a Repear Violent Offender pursuant to Secrion 2941149 of the Ohio



Revised Code in the specifications attached to all of the counts in Lﬁe indictment.

The court sentenced the Appellant to eight years in prison on each count with each count
running concurrent; no additional time was given to the Appellant for the repeat violent oflender
specifications, for a combined total of eight years in prison. Furthermore, the court ardered that the
Appellant pay complete restitution in the amount of $14,000 to one of the victims in the case. On
March 3, 2000, the Appellant filed & pro se Motion for Reconsicleration which was overruled om
March 23, 2000, The Appetlant [fled a cimely appeal, and this marter is now before this Court.

H. Statement of the Facts:

On March 29, 2008, ar a lictle after miduight, officer Morgan Rodriguezs and officer Leal of the
City of Dayton Police Department recetved a call from dispatch stating that there was a light at
Belmont Bﬂ%}ards located at 820 Waterviller Ave., Dayton, Ohio. See Trial Transcript pp. 259-261,
When the officers arrived, it was alleged “Chaos” at the bar; there were fnjuries that were sustained by
bar patrons and the remnants of pepper spray were in the air throughout the bar. 7d ar 261-262. Some
of the witness later described the events that transpired as being a brawl that involved at least fifteen
different people and further stated that random individuals were throwing bottles and pool balls for

“no apparent reasoll. fd. at JO8, 119, 141, 154, 162, 199,

The officers attempred to obtain statements from a few witnesses and some of the victims of
the assault, 7rial Transcripe p. 262. One of the injured patrons who suffered a cut on the stomach,
Kevin Stang; spoke to one of the officers and stated that he was OK and that he did not want to press
charges; Mr. Stang then subsequently left. Jd, ar 262, Other patrons that were injured included
Timothy Wiley, Adam Volkerding, and Kurt Darding. Medics were called due to the seriousness of one
of the injuries: namely, an intoxicared. victim by the name of Timothy Wiley who suflered a cut on his
face. Jd ar 262, 272 The officers continued to talk to victims and witnesses of the fight, but no one had

any description or suspect information. 7d ar 264-265. Most of the patrons that were spoken. to

3



appeared Lo be intoxicated and were frecly leaving the scene of the assault. Jd Ar 271-273,
Furthermore, ne evidence was collected. fd ar 269. One of the officers who was at the scene even
stated that part of the investigatior was “messed up” and that a beteer and more through investigation
should have taken place. Il ar 272, 273

One of the officers at the scene received a call from disparch stating that a reported vicrim from
the brawl at Belmont Billiards, Adam Volkerding, was being treared ar the local VA Ccntef, 50 the
officers subsequently went to the VA Center to speak to said victim. Frial Trapscripe pp. 263-266.
The victim, Adam Volkerding, was reportedly “highly intoxicated” upon arrival of the ofticers. Id. Ar
266. He reported that someone had hir in the face with a pool cue but was unsure as to who it was. Id
ar 263,

Adam Volkerding later testilied at trial that earlier in the evening of March 29, 2009, he was
drinking at Belmont Billiards with friends Brittany Morris, Nathen Wiley, victim Timothy Wiley and
possibly a few other individuals, and that they were celebrating Timot,’ﬁy Wiley's birthday. 7ria/
Transcripr pp. 85-86. Adam Volkerding stated that he ran into an old friend by the name of Travis
Spicer and hegan conversing with him. Zd ar 86, The canversation with Mr. Spicer began to get a little
heated and they began to argue which led to some shoving, id Ar 88, 95, 98-99. Mr. Volkerding stated
that he does not remember what occurred after that other than him having a few more drinks. /d. Ae
88, Mr. Volkerding testified that he suffered a fractured skull, a broken nose and that he had
lacerations to the face. Id ar 90, Adam V’olkcz?ding stated that he was highly intoxicated throughout
the evening and incident, Jd. ar 94.

A friend of the victims in the above captioned case, Matt Ficklin, who was also drinking with
them ar Belmont Billiards on March 29, 2008, stated that he was able to see who hit Adam Volkerding
one of the times thar Mr. Volkerding was hit. Trial Transcript pp. 112-114, Mr. Ficklin also admitted

to drinking at least live beer and a shot within two hours the night the incident oceurred. fd. ar 105.
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Although he did nor make 4 statement. or speak with the officers at the time of the incident, he was
interviewed by an officer three days later where he gave a description of the individual he savw hit Mr.
Volkerding with the pool stick. Jd ar 715-118, Mr. Ficklin stated that the individual was around 5'9-
510 in height and weighed about [70-190 pounds. id. He also stated that the suspect had blond short
hair and wore a long sleeved white shirt. 1d, Tt should be noted that the Appellant is about 5'3, weighs
105 pounds and has brown haiv. Jd. ar 215,

Mr, Ficklin participared in a photo spread on May 20, 2008, over a month and a half after the
inciclent at Belmont Bitliards took place in an attempt to identify the individual who be saw hit Mr.
Volkerding with a pool strick on March 29, 2008, Zréal Zranscript pp. 112-118, 121 Mr. Ficlkiin picked
the Appellant out of the photo spread despite that fact that the appearance of the Appellant
significantly conflicts with Mr. ﬁcldi_n.'s prior description of the assailant who he saw hit Mr,
Volkerding with a pool stick a few days after the incident occurred. fdl. Ar 1L2-118, 121,

Another victim in the above captioned case, Kurt Dafdﬂzg, who was also drinking and
celebrating with his {riends and fellow victims at ﬁehnont Billiards on March 29, 2008, also stated that
he was able to see who hit Adam Volkerding one of the time, that My, Volkerding was hit. 7rial/
Transcript pp. 112-114. Furthermore, he stated that the same individual who hit Mr. Volkerding in the
face with a pool stick also hit him in the head with a beer bottle at one point during the night. Jd az
156-157, I159-160.

Mr. Darding stated that after the Adam Volkerding initially got hir in the (ace with a pool stick,
he noticed thac an individual was throwing pool balls with his right hand. toward Mr. Darding’s
general divection. Trial Transcript pp.. 156-157-160. Mr. Darding stated that he charged the individual
throwing the pools balls when said individual stopped throwing pool balls and suddenly hit M.
Darcling in the back of the head with a beer botrle t:a.using a minor lnmp. Jd In addition to throwing

pool balls with his right hand. Mr. Darding stated thar the assailant also nsed his right hand to hir Mr.



Darding in the back of the head. fd. Ar 160, 190,

Mr. Darding's initial description of the suspect to the officer was that the assailant was 58 in
height and weighed 150-160 pounds. Td at 164, 190. Mr. Darding also admitted to drinking around four
tar [ive drinks that night at two different bars. id ar 149, 173-174.

A Tew days later, ssmeone informed Kurt Darding to Took at the Appellant's myspace page as a
possible suspect who may have heen involved in the brawl at Belmont Billiards. Trial Transcript pp.
165-166. Alter viewing the myspace page. Kurt Darding phoned the police and was given a photo
spread by a Detective Martinez. Jd. Ar 167-169, Kurt Darding chose the photo that resembled the
individual whose myspace page he had viewed carlicr, Appellant Jess Perking, despite thae facr that the
appearance of the Appellant significantly conflicts with Mr. Darding's prior description of the
individual who he saw hit Mr. Volkerding with a pool stick a after the incident occurred. 7d, Az 164,
167-169, 190.

The vicrim that Was the most seriousty _injured, Timothy Wiley, was also intoxicated and
addmitted to drinking several drinks that night at two different bars. 7rial Transcript pp. 216. Mr.
Wiley stated that he was celebrating his bll“thd’ly with his fricnds and that he had arrived at Belmont
Billiards alter leaving another bar. Id. ar 197-199. W hile at the bar, he stated that he heard some yelling,
and turned around to see his friend Adam Volkerding get hit in the face with a pool stick and then saw
other people subsequently beat on his [riend when Mr. Volkerding fell to the ground. /d. Az 201, .20_2,
217 Mr. Wiley went over to the pile of people ﬁghtjng and stated to assist hl‘; friend Adam Volkerding
when he was maced in the [ace by the bartender on duty at Belmont Billiards. /d. Az 204. Mr. Wiley
stated that he became disoriented after he got maced. 4d. ar 216, Once the mace/pepper spray was
discharged, Mr. Wiley stated that he retreated to a less hostile area of the bar. Fd. ar 204, 205,

Mr. Wiley stated that he heard another ruckus and turned around to see his friend Kurt

Darding fighting with an unknown individual, when as assailanr conlronted Mr. Wiley and punched
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him in the face with a hroken beer hotde. 7rial Transcripr pp. 204, 206-207. Mr. Wiley stated that
suspect who hit him in the face also used his right hand. 7d. ar 207 Alter hitting Mr. Wiley in the face
with a beer bottle, Mr. Wiley stated that the suspect ran out of the bar. 7d ar 208-209. Shortly
thereafter, Mr. Wiley made an oral statement to one of the officers and then was raken to the hospital
to treat his injuries. Jol ar 209-210.

Mr. Wiley told the reporting officer that the assailant who hit kim wich the bottie was a whire
male, in the range twenty-three to twenty-five years old, 6'0 to 6' in height, weighed roughly 150 to
160 pounds and that the assailant did the actacking with hi‘s right hand. Trial Transcripr pp. 214-276.
According 1o the police report and subsequent testimony. Appellaat is acrually thirty years old, 53 to
5'4 in height, weighs 105-110 pounds, and lefr handed. Furthermore, a few days afrer the accack, Mr.
Wiley was shown a picture of the Appellant in a photo spread and did not pick him as the assaifant. Id
ar 214-215. At wrial, Mr. Wiley identilied the Appellant as the assailant, despite the fact that the
appearance of the Appellant signilicantly conflicts with Mr. Wiley's prior description of the assailant
and the photo spread lineup that Mr. Wiley previously participated in. Il ar 213-216.

Anather injured patron who was at Elsa's and Belmone Billiards with Mr. Darding and M.
Wiley, Kevin Stang, testitied that the same assailant who hit Mr. Darding in the head with a beer
bottle also took a swing at Mr. Stang and then subscquently assaultcd. Timothy Wiley, 7rial
Transcript pp. 252«253, 262 When asked at trial whether the assailant who assaulted Kurt Darding,
Timothy Wiley and Mr. Srang was currently in the courtroom or if he had an idea as to who this
assailant was, Mr. Stang stated that, T honestly don't think I can remember the person's appearance
cnough to say whether I do or do not.” Jd. Ar 254.

In addition to the {requent and gross inconsistencies by the victims and witnesses [or the State
regarding the assailant's description, ten other witnesses who were at the bar that night and had

witnessed the fights testified thar the Appellant was not involved in the various fights char occurred in



the bar that evening and even stated that he was wearing clorhing that did not match the assailants
clothing, 7rial Transcripr pp. 297 through 531

in support of its position on these issues, the appellant present the lollowing argumenr.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

FIRST PROPOSITION OF LAW: THE STATE FAILED TO PROVIDE SUFFICIENT
FVIDENCE TO PROVE BEYOND A REASONABLE DOUBT THAT APPELLANT'S
COMMITTED THE CHARGED OFFENSES, AND THE JURY'S GUHTY VLERDICT
AMOUNT TO A MANIFEST MISCARRIAGE OF JUSTICE.

Appellant argues that his due process rights and eual protections rights uncler X1V
Amendment to the United State Constitution and Article I, Sections 2 & 16 of the Ohio Constitution
was violated when the State did not present sullicient evidence at trial to convict him on two counts of
felonious assault that resulted in serious physical harm and three counts of felonious assault with a
deadly weapon. Also, Appcﬂant argues the jury verdict of guilty is against the manifest weight of the
evidence.

During trial the defense presented the testimony from ten different witnesses, all of the witness
for the defense testified that they did not observe Appellant involved in the fighting at the bar,
Appellant point out that the police officers responding to the scene of the fight indicated they
perlormed a “shoddy mvestigation.”

When the issue before the reviewing court is sufficiency of the evidence, “the relevant inquiry
is, after viewing the evidence in the light most favarable to the prosecution, whether any reasonable

trier of fact coudd have found the essential elements of the crime prove beyond a reasonable doubt.”

State v, Jenks (1991), 61 Ohio St.3d 259, 273 Sufficiency is a question of law, which we review de novo,

with no deference to the finder of fact. Srate v. Thompkins(1997), 78 Ohie St.3d 380, 386.

When reviewing a claim that a judgment is against the manifest weight of the evidence, “[t]he



court, reviewing the entire vecord, weight the cvidence and all reasonahle inferences, considers the
credibility of witness and deternines whether in resolving conflicts in the evidence, the jury clearly
lost its way and created such a manifest miscarriage of justice that the convicrion must be reversed and

a new trial ordered. The discretionary power to grant a new trial should be exercised only in the

excepticnal case in which the evidence weighs heavily against the convicrion.” Stace v, Wlompkjnﬁ, 78
Crhio St.3d 380, 387, 1997-Ohio- 52, (citation omitted).

The Appellant argues the State failed to prove that he committed the olfenses with regard to
cither the sufficiency-of-the evidence or the manifest-weight claims. Appellant presents that all of the
so-call éjéwitncasses who idenrified him as the aLssQﬂant achnitted at rrial chat they had consume
atcohol prior to the fight.

Appellant contends that none of the initial descriptions were correct because the witnesses
described him as being taller and heavier then his actual weight and actual height at 105 pounds and 5
feet 3 inches, thus, making it basically j‘mpnssiﬁlc for just him alone to physical assault all three
victims that are much heavier and taller then him.

The evidence insufficient and the jury lost their way when finding the Appellant guiley of fve
counts of felonjous assault, felondes of the second degree. It should be very clearly from reviewing the
records of the case that evidence was insufficient to prove Appellant guile beyond a reasonable doubr
mainly due to the potice officers who arrived at the scene crime failure o adequately investigate the
scene of the erime. The nvestigating officer indicated during trial that he had been ]:ﬁi;.ﬂ;'f\fd},f new at
his job, and that, in hindsight could have performed a more complete investigation at the scene, there
is ample evidence to support a (inding that ¢he initial investigation may have resulted in the wrongful

conviction of Appellant as the culprit of the assault on all three victims.



The identifications made by the evewitnesses are not creditable or believable, First, all the
eyewitnesses who identified Appeliant as the assailant admitted that they had been consuming alcohol
prior to the fight. Second, none of the eyewitnesses initial descriptions of the Appellant as the assailant
was correct because the witnesses described Appellant as much raller and much heavier than his
actual weight of one hundred and five pounds (“1057) and his uctual height of about five [ect three
(“5'37) inches.

Marthew Ficklin a cyewitness stated to the police ollicer that the individual assailant who
committed the assaults was arcund 5'9-510 in height and weighed aboutr 170-190 pounds and bad
hiond hair and was wearing a long-sleeved white shire, See, Trial Transcripe pp. 112-215,

Kurt Darding another eyewitness initially informed the police officer that the assailant was
approximately 5'8 inches in height and weighed around 150-160 pounds. See, Trial Transeript pp.
156-190.

Timothy Wiley's who suffered a cut in his [ace initdal statement to the reporting officer
indicated that the a{iacl{ﬁ was about 6'0 in hﬂght and weighed approximately 150 pounds, See, Trial
Transcripe pp. 214-216, |

According to the police report and testimony within the trial transcripts, the Appellant was
wearing a black hoodie' and a hat the evening that the fight occurred, Appellant is actually thirty years
old, 53 to 5'4 and weighed about 105-10 pounds and left handed. In addition to these conflicts
regarding the assailant's initial description vcrsﬁs an actual description of the Appellant, all of the
State's witnesses were tnable to identily the Appellant in the initial photo spread, or in the alternative,
were only able to identily him after looking at the Appellant's myspace page.

Additionally, even at trial some of the victims were still tnable o testify as to whether the
Appellant was the individwal that had assawited them or their (riends at the bar. Finally, there were

also ten defense withesses who testified at trial that Appellant was not involved in the bar brawl
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which occurred on March 29, 2008, at the Belmont Bitliards.

A_ppcilan.t argues the evidence presented hy the State does not support a fincling ol guilt beyond
a reasonable douht of felonious assaule. All testimony hy the State’s witnesses idénthie:d the Appeliant
as the assailant rorally conflicts with their fisst statements made to the police office shortly after the
fight rook place at the Belmont Billiards. Clearly, tindings of assault lacks reason. The manifest weight
of the evidence does not support Appellant's assault conviction, There is no evidence in this case
support a finding that Appellant was the assailant who actual struck \f’{)il<e.rc],j,'ﬂ,g in the head with a
pool stick, that broke a beer boftle over Darding's head, and then used the broken hottle to cut Wiley's
face.

Therefore, Appellant's conviction and sentence should be reversed and remand.

CONCLUSION

For the reasons discussed above, this case volves matters of public and grear general interest
andl a swhstantial constitutional question. The Appellant requests that this court aceept jurisdiction in
this case so that the important issue presented will be review on the merits.

Respecp{ully submitted,

L) AR Zf%%ﬁm&
({fé Perking, [Amate #588-767
~Ondon Correctional Institution
P.O. Box 69
London, Ohio 43140
Appeliant, Pro Se

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the forgoing MEMORANDUM IN SUPPORT OF
JURISDICTION was sent by ordinary U.S. Mail scrvice, postage prepaid, on R. Lynn Nothstine,
Assistant Prosecuting Artorney, Montgomery County Prosecutor's Olfice, at 301 West Third Street,

P.0. Box 972 on this Z)2day of January 2010, } ‘
./,L//{/4/’@"/’%'?’/(""m‘’5a
Perkins;/
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IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

STATE OF OHIO
Appellate Case No. 23036
' Plaintiff-Appellee
Trial Court Case No. 08-CR-1411
V.
. (Criminal Appeal from
JESSE E. PERKINS : Common Pleas Court)

Defendant-Appellant

OPINION
Rendered on the 18" day of December, 2008.

MATHIAS H. HECK, JR., by R. LYNN NOTHSTINE, Atty. Reg. #0061560, Montgomery
County Prosecutor’s Office, Appellate Division, Montgomery County Courts Building, P.O.
Box 672, 301 West Third Street, Dayton, Ohic 45422

Attorney for Plaintiff-Appellee

CHRISTOPHER A, DEAL, Atly. Reg. #0078510, 120 West Second Street, Suite 400,

Dayton, Ohio 45402
Attorney for Defendant-Appellant

FAIN, J.
Defendant-appellant Jesse E. Perkins appeals from his conviction and sentence

upon five counts of Felonious Assault. Perkins contends that the State did not present
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sufficient evidence to support the convictions, and that the jury verdict is against the
manifest weight of the evidence.

We conclude that there is evidence in the record upon which a reasonable trier of
fact could rely to find the essential elements of the crime proven beyond a reasonable
doubt. We further conclude that the convictions are not against the manifest weight of the
evidence.

Accordingly, the judgment of the triaf court is Affirmed.

[

This case involves a barroom brawl at Belmoni Billiards in March, 2008, Three men,
Adam Volkerding, Timothy Wiley and Kurt Darding, were injured during the scuffle. Wiley
and Darding identified Perkins as the person causing their injuries. Another withess,
Matthew Ficklin identified Perkins as the person who assaulted Adam Volkerding.
Volkerding and Wiley required medical treatment. Specifically, Volkerding suffered a
broken nose, fractured skull and lacerations to the face. Wiley suffered deep lacerations
to his face that required the removal of shards of broken glass and numerous sutures.

Perking was charged with five counts of Felonious Assault, each with a repeat-
violert-offender specification. Specifically, he was charged with two counts for assaulting
Volkerding {deadly weapon in violations of R.C. 2903.11(A)(1) and serious physical harm
in violation of R.C. 2903.11(A)(2) ); two counts for the assault of Wiley (deadly weapen and
serious physical harm); and one count for the assault of Darding (deadly weapon).

Perking pled not guilty. A jury convicted Perkins on all charges. The trial court

made a finding that Perkins is a repeat violent offender, pursuant to R.C. 2941.148, The
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3.

trial court sentenced Perkins to a prison term of eight years for each offense. Counts One
and Two, regarding Adam Volkerding, were merged, as were Counts Three and Four,
pertaining to Timothy Wiley. All of the sentences were ordered to run concurrently. The
trial court declined to sentence Perkins to any additional prison time for the repeat violent
offender specifications. Perkins was also ordered to pay restitution, in the amount of
$14,000, to Wiley.

From his conviction and sentence, Perkins appeals.

It

Perkins’s sole assignment of error states as follows:

“THE STATE FAILED TO PROVIDE SUFFICIENT EVIDENCE TO PROVE
BEYOND A REASONABLE DOUBT THAT APPELLANT COMMITTED THE CHARGED
OFFENSES, AND THE JURY'S GUILTY VERDICT AMOUNTS TO A MANIFEST
MISCARRIAGE OF JUSTICE.

Perkins contends that the State did not present evidence sufficient to support his
convictions. He further contends that the jury verdict is against the manifest weight of the
evidence. In support, he argues that the police officers responding o the scene performed
a “shoddy investigation.” He further claims that "none of the initial witness descriptions of
the assaiiant remotely describe [him] in any way.” He also notes that he presented the
testimony of ten witnesses at trial, all of whom testified that they did not observe Perkins
invotved in the fighting.

When the issue before the reviewing court is sufficiency of the evidence, "the

relevant inquiry is, after viewing the evidence in the light most favorable to the prosecution,
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whether any reasonable trier of fact could have found the essential elements of the crime
proven beyond a reasonable doubt " Stafe v. Jenks (1991}, 61 Ohio St.3d 2569, 273
Sufficiency is a question of law, which we review de novo, with no deference to the finder
of fact, State v. Thompkins (1997), 78 Ohio St.3d 380, 386.

When reviewing a claim that a judgment is against the manifest weight of the
evidence, “Iflhe court, reviewing the entire record, weighs the evidence and ali reasonable
inferences, considers the credibility of withesses and determines whether in resclving
conflicts in the evidence, the jury clearly lost its way and created such a manifest
miscarriage of justice that the conviction must be reversed and a new trial ordered. The
discretionary power to grant a new trial should be exercised only in the exceptional case
in which the evidence weighs heavily against the conviction.” State v. Thompkins, 78 Ohio
St.3d 380, 387, 1867-Ohio-52 (citation omittea).

Felonious Assault is proscribed in R.C. 2903.11, which provides in pertinent part:

“(A) No person shall knowingly do either of the foliowing:

“(1) Cause serious physical harm to another or to another's unborn;

“(2) Cause or attempt to cause physical harm to another or o another's unborn by
means of a deadly weapon or dangerous ordnance.”

A person acts “knowingly,” “regardless of his purpose, when he is aware that his
conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when he is aware that such circumstances probably
exist.” R.C. 2801.22.

“Deadly weapon” is defined as “any instrument, device, or thing capable of inflicting

death, and designed or specially adapted for use as a weapon, or possessed, carmed, or
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used as a weapon.” R.C. 2923.11(A).

Serious physical harm to persons is defined in R.C. 2801.01 and means any of the
foliowing:

“(a} Any mental iliness or condition of such gravity as would normally require
hospitalization or prolonged psychiatric treatment;

“(b) Any physical harm that carries a substantial risk of death;

“(c) Any physical harm that involves some permanent incapacity, wheather partiat or
total, or that involves some temporary, substantial incapacity;

“(d) Any physical harm that involves some permanent disfigurement or that involves
some temporary, serious disfigurement;

“(e) Any physical harm that involves acute pain of such duration as to result in
substantia! suffering or that involves any degree of proionged of intractabie pain.

Perkins does not dispute that the pool cue and the beer bottle used 1o harm the
victims are deadly weapons. Furthermore, he does not dispute that Volkerding and Wiley
suffered serious physical harm; indeed the parties stipulated to the element of serious
harm.

The only real issue raised by Perkins with regard to either the sufficiency-of-the
evidence or the manifest-weight claim is his contention that the State failed to prove that
he committed the offenses. Perkins claims that any identification of him as the assailant
is inherently incredible, because the police did not conduct an adequate investigation at
the scene, the eyewitnesses were intoxicated and did not correctly describe him, and

because his withesses testified that he was not involved in the fight.
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We begin by addressing the claim that none of the identifications made by the
eyewitnesses are believable, First, Perkins notes that all the eyewiinesses who identified
him as the assailant admitted that they had been consuming alcohol prior to the fight.
Second, he contends that none of the initial descriptions were correct because the
witnesses described him as taller and heavier than his actual weight of one hundred and
five pounds and his actual height of “about five feet three inches.” Matthew Ficklin, a
witness fo the fight, initially told the police that the assailant was approximately five feet
nine inches tall, weighed about one hundred seventy to one hundred ninety pounds, had
bland hair and was wearing a long-sleeved white shirt. Darding initialty informed the police
that the assailant was approximately five feet eight inches tall and weighed around one
hundred fifty to one hundred sixty pounds. Wiley's initial statement indicated that the
attacker was about six feet tall and approximately one hundred and fifty pounds.

Neither the fact that the witnesses were drinking, nor the discrepancies in their initial
descriptions is enough to compel the conclusion that the verdicts are against the manifest
weight of the evidence. While a "weight-of-the-evidence argument permits a reviewing
court to consider the credibility of withesses, that review must be tempered by the principle
that weight and credibility questions are primarily for the trier of fact.” State v. Youngblood,
Clark App. No. 07-CA-118, 2008-Ohio-118. "Because the factfinder * * * has the
opportunity to see and hear the witnesses, the cautious exercise of the discretionary power
of a court of appeals to find that a judgment is against the manifest weight of the evidence
requires that substantial deference be extended to the factfinder's determinations of
credibility. The decision whether, and to what extent, to credit the testimony of particular

witnesses is within the peculiar competence of the factfinder, who has seen and heard the
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witness. ” Id., quoting State v. Lawson (Aug. 22, 1997), Montgomery App. No. 16288.

Our review of the record, including the transcript of the victims™ testimony, does not
lead us to conclude that their identifications were so lacking in credibility that no rational
jury could rely upon that identification testimony, or that the jury lost its way in doing so.
The eyewﬁnesses readily acknowledged that they had been in the bar, and that they had
consumed alcohol. Al of the eyewitnesses acknowledged that their estimates of height
and weight could be incorrect, but they further noted that they recognized Perkins by his
face. which they had clearly observed.’

There is evidence in this case to support a finding that Perkins struck Volkerding in
the head with a pool stick, that he broke a heer bottle on Darding’s head, and that he then
used the broken bottle to cut Wiley's face. Ficklin was shown a photo spread from which
he identified Perkins as Volkerding's assatiant. Fickiin also identified Perkins at trial.
Darding did not know Perkins prior fo the fight. A friend of Darding’s informed him of two
wehsite addresses on which he might find the assailant’s picture. The friend also gave
Darding the initials "J.P.” Darding did not find a person he recognized as his assailant on
the first website, but did recognize an individual on the second website, and informed the
police of the fact. Within three days after the incident, Darding was shown a photo spread
from which he identified Perkins as his assailant. Attrial, Darding testified that the person
he observed attacking Volkerding with a pool stick was the same person who attacked him.
Finally, although Wiley did not identify Perkins prior to trial, he did testify al trial that he

recognized Perkins as the assailant.

" We also note that Perkins did not put his actual height and wei ight into
evidence so as to corroborate his claim of discrepancies in the descriptions.
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Although Perkins notes that he presented ten witnesses who indicated that he was
not the assailant, we note that some of those witnesses admitted that they were not suye
of Perkins's location during the fight. The jury was free to give more weight to the
testimony of Ficklin, Darding and Wiley than 1o the testimony of these other witnesses.
Our review of the transcript does not lead us to conciude that the jury was clearly wrong
to do so.

Finally, although the investigating officer indicated that he had been relatively new
at his job, and that, in hindsight, he would have performed a more complete investigation
at the scene, there is nothing in this record o support a finding that the initial investigation
resulted in a wrongful conviction. The outcome of this case depended on the jury's
evaluation of eyewitness testimony, including the jury's assessments of the credibility of
the vafious witnesses.

The record does not indicate that this is the rare case where a jury jost its way,
resulting in a manifest miscarriage of justice. We conclude that there is sufficient evidence
to support the judgment, and that the judgment is not against the manifest weight of the

evidence. Accordingly, the sole assignment of error is overruled.

i
Perkins's sole assignment of error having been overruled, the judgment of the trial

court is Affirmed.

DONCVAN, P.J., and GRADY, J., concur.
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