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EXPLANATION OF WLIY TI1LS CASF. IS A CASE OF
I' C1 B€ _IC OR GREAT GLN HRA.I . I1s;TER ES1-

INVOLVES A SUBSTANTIAL CCpIy1STITUTIONAL QUFS"3-IO1;1

Jesse L. Perl.ins (hereinafter "Appellant") ask this Court to accept jurisdiction regarding the

propositions of la«> addressing a violation of his clue process and equal protection rights rmder XIV

A nendment to lhe Uni.ted States Constitution and Article 1, Sections 2 w'.16 oI the Ohio Constitutaon,

when Montgonzery County C:omnon Pleas Coturt allowed his convicdons on multiple counts of

felonious assault at stand when: (1) the State (ailed to provide sufficient evicfence to prove beyond a

reasonable doubt at trial that hc conrimttt:ed the offenses; and (2) the jury's guiltyVerdict amounts to a

manifest miscarriage of justice

This case is of pubhc or great general interest ancl raises the substantial constitutional question

on -whether the evidence presented at t ial was insufticient to sustain convictions on mulri.ple counts

of felonious assacdt and against the mani.fest weight of the evidence; whether the Montgomery

Contmon Pleas Court should have entered judgment of acquittal pursuant to Crini.R. 29 in Appellant's

favar based on insufficient evidence presented in the State's case-iii-chief that failed to prove

Appellant's guilt beyond a reasonable doubt.

The decision by t:he Second District Court of Appeals in State of Ohio v. Jesse L. Perkins,

2009 WI. 4893290 (Ohio App. 2' Dist.), 2009-Ohio-6696, should be accepted for review due to

the violation of Appellant's constitutional rights under d.uc process and equal protection of the law. A

cursory review of the evidence presented in this shows there was no proof of evidence to support a

finding that Appellant struck one victi n named (Volkei-ding) in the head with a pool stick, that he

broke a beer bottle over the head of another victim named (Darding), and that he tlien used the broken

bottle to cut the face of anothei- victim named (Wiley), all while being conmiitted under one

continuing course of c.rinunal conduct duaring bar light.



The implication of the decision by Second District Court of Appeals affect every defendants

constitutional rights to have the State present sufficient evidence to the jtn-), that raise to a level of

guil.ty beyond a reasonable doubt at trial. This Court needs to accept jurisdiction over this crinruial

case, and adjudicate the legal issues on tlie merits to resolve and clarify the questions presented in this

case (or clarifieation in all appellate courts in Ohio.

S T ATEMENT OF T"HL CASE AND FAC:TS PIt.OC:EDURf L POSTURE

1. Procedural Histosy:

On May 14, 2008, in Case No_ 2008-CR1411, Appellant Jesse E. Perkins (hereinafter

"Appellant") was indicted by a Montgomery Cowlty C=rrand Jury nn: Coiuit 1, Felonious Assault-

resulting in serious physical harm (toward -victim Adam Volleerding), a felony of the seconcl de;ree;

Count Il, Pelonious Assault, v,dth a deac(ly weapon. (totvard victim Ad.arn Volkerding), a felony of the

second degree; Count III, Felonious Assault, resulting in serious physical harm (toward Timothy

Wiley), a Iclony of the second deb ee; and Count V, Felonious Assault, with a deadly weapon (toward

Kurt Darding), a felony of the second degree, all in violation o( Sections 2903.ll(A)(1) or Sections

290311(A)(2) of the Ohio Revised Code. hurthertnore, all of the above charges had Specifications

attached to thein stating that the Appellant in question was considered a Repeat Violent Offender'

pursuant to Section 2941.149 and 2929.14 of the Ohio Revised Code, as the Appellant was previously

convicted of or pleaded guiity to Felonious Assault on January 14, 1997. The Appellant's counsel of

re.cordfor the above mentioned charges was H. Charles Wagner.

AppeIlant plea not guilty to all counts, and the court scheduled the matter for a jury trial. A jury

heard the case between August 14, 2008. The Defense counsel stipulatecl that the t4.c.tims in case

suffered "serious physical harm." The jury returned brulty verdicts on all counts and the court made

finding that the Appellant is a Repcat Violent Offender pursuart to Section 2941.149 of the Ohio
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Revised Code in the spccificatians attached to all of die counts in Che indictment.

The court sentenced thc Appellant to eight years in prison on each count with. each corme

running concurrent; no additional time was given to the Appellant for the repeat \dolent oflender

specifications, Ior a conibined total of eight years in prison. Purthei-rnorc, the court arclcred that the

Apiellant pay complete restit:ution in ehe amount of `f14,000 to one of the N-ictims in the case. On

March 3, 2009, the Appellant filed a pro se Motion for Reconsideration which was overruled oni

MLo-ch 23, 2009. The Appellant filed a timely appeal, and this matter is now before this Court.

H. Statenient of the Facts:

On March 29, 2008, at a little after znidrnght, offieer \2orgaa Rodriguezs and officer Leal of thc

City ol Dayton Police Department received a call from dispatch stating that there was afigit at

$elmorlt Billiards loca.ted at 820 Watervill.et Ave., Dayton, Ohio. See Tr1aI D-ans°czzj?t pp. 259-267.

\jJhen the officers an-ivcd, it was alleged "Chaos" at the bar; there were injuries that were su.stained by

bar patrons and the remnants of pepper spray were in the air throughout the bar. Id at26I-262. Soine

of the witness later described the events that o•anspired as being a braw1 that involved at least fifteen

dilferent people ai2d further stated that random individuals were tlirowing bottles and. pool balls for

no apparent reason. Id at 10t3 119,, I41,154, 162,199

The officers aetempted to obtain statements from a few witnesses and some of the victims of

the assault, Trzal Transczipt p. 262. One of the in.jured patrons who sufFered a cut on the stomach,

Kevin Stang; spoke to one of the officers and stated that he was OK and that he clid not want to press

charges; Mr. Stang then subsequently ieft. Id, at 262. Other patrons that were injured included

Timothy Wiley, Adatn Vollcerding, Lmd Kurt Darding. Medics were called due to the seriousness ol one

of the injuries: namely, an intozicated vict.im by the name of Timothy yA/iley who suffered acut on his

face. Idat 262,272 The officers continued to talk to victims and NOtnesses of the fight, but no one had

any description or snspect information. Id at 264 :26_S, Most of the patrons that were spoken to
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appe.ared to he intoxicated and were freely leaving the scene of the assault. Td At 271-273.

Furthermorc:, no evidence was collected. lcl at 269. One of the officers who was at the scene even

stated that pau-t of rhe investigation was "messed up" and that a better and more through investigation

should have taken place. Id at27? 273.

Onc of the o$icers at the scene received a call from dispatch statung that a reported victim from

the brawl at Gehnoint Billiards, Adam Volkercling, was being treated at the local VA Center, so the

officers subsequently went to the VA Ccnt:er to speak to said v.ictim. Trial 7ranscril't pp• 263-266

The victim, Adam Vo1l<crding; was reportcdly Yiighly int oxicated" upon arrival of the officers. Id. At

266. He reported that someone had hir in the face With a pool cue but was unsure as to who it was. Id

at265.

Aclam VoIlzerding latcr testified at trial that earlier in the evening of March 29, 2009, he was

drinking at Belinont Billiards with friends Brittany Morris, Nathen Wiley, victim Timothy Wiley and

possibly a feur other individuals, and that they wcze celebrating Timothy Wiley's birthday. Trial

Transcript pp. 95-86. Adam VoIlzerding stated that he ran into an old friend by the uame of Travis

Spicer and began conversing with him. Id at 86 The conversation with Mr. Spicer began to get a little

heated and they began to a-guc which lect to sonic shoving. Id. At 88, 95, 98-99. Mr. Volkerd'nig stated

that he does not remember what occurred after that other thaia him having a fevv more driiil:s. Ia: At

88. Mr. VoIlzerding testif_ied that he suffered a fractured skull, a broken nose and. that he had

lacerations to the face. Id at 90. Adam VoIlzerding stated that he was highly intoxicated ttuoughout

the evening anct incident. Id at94.

A Eriend of the victims in the above captioned case, Matt Pictzhn, who was also drinlung with

them at Bel mont Billiards on March 29, 2008, stated that he was able to see who hit Adam Vollccrding

one of the times that Mr. Volllrchng ^,vas hit. Trial 7ianscriptpp. 7I2I14, Mr. Fickin also admitted

to drinknlg at least [ive beer and a shot withiti two hours the night the incident occurrect Id at I05.
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Although he did not make a statement or speak with the officet-s at thc time of the incident, he was

interviewed by aii officer three days later where he gave a clescription of the indinidual.he saw hic Mr.

Volkerding with the pool stick. Icd at1L5 118 Mr. Ficldin stated that the indlvidual was around 5'9-

5 10 in height an.d weighed about 170-190 pounds. Id.. He also stated that the suspect hacl blond short

hair and N-vore e long sleeved white shirt. Id. It should be noted tliat the Appcllant is abocit 5'3, wci.ghs

10.5 poundsand has brown hair. Id. at 215.

Mr Ficl,1in participated in a photo spread on May 20, 2008, over a month and- a hal( after the

iiicident atTelmont Ri(liardstook place in anattempt to identifythe individual who he sawhit. Mr.

Volkerchng with a pool strick on March 29, 2008. Trial7z^nscclptpp.112-II8,121. Mr. Fidrlin picked

ehe Appellant out of the photo spread dcspite that fact that Che appcaranc.e of the Appellant

significantly conflicts with Mr. Picklin's p-jor description of the assailant who he saw hit Mr.

Volkerding T>vith a pool stick a few days after the incident occurred. Id At 112-11&,1:71.

Anodier victim in tdie above captioned. case, Kurt Darding, who was also drinkiug and

celebi-ating with his friends and fellow victims at Behnont Billiards on March 29; 2008, also stated that

he was able to see who hit Adana Volkerd.ing one of the time, that Mr. A'olkerding was lut. Trnal

lianscript pp.112-114. Furtllermore, he stated that the same indlvidual who hit Mr. Vollzercling in the

face with a pool stick atso hit him in t.he head with a beet- bottle at one point during the night. Id at

156-157 I59-160.

Mr. Darding stated that afcer the Adam Vollzerding initially got hit in. the face u<ich a pool stick,

he noticed that an individual was throwing pool balls with his right hand toward Mr. Darding's

generat direction. Trial Transezzj3t pp. 1S6I57-160. Mr. Dardin.o, stated that he charged the indiAdUal

throwing the pools balls when said nrdividual stoppcd tlurowing pool balls and suddenly hit Mr.

Darding in the back of the head widi a beer bottle causing aniinor lump. Id In addition to tluowing

pool balls with his right hand. Mr. Darding stated- that the assailant also used his right hand to hit Mr.
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Dard"uLg in the back of the head. Id At160, 190.

Mr. Darding's initial description of the suspect to the ollicer Avas that the assailant was 38 in

height ancl weighed 150-160 pounds. Id at 164,190. Mr. Darding also admitted to drinking arot.md foitr

to live drinlcs that night at two dikCereitt bars. Id at149,173-I74.

A few days later, sorneonc informed Kurt Dardin.g to look at the Appellant's myspac.e page as a

possihle suspect who niay have been involved in the brawl at Uelmont BiIliards. 1im1 Transcript pp.

765'166. lift.er viewing the myspace page. Kurt Darding phoned the pohce and v,,as given a photo

spread by a Detective Martinez. Id. At 167-I69. Kurt Darding chose the photottiat rese.mbledthe

individual \mhose myspace page hehad viewed earher, Appellant)ess Perkins clespite that fact that the

appearance of thc Appellant significantly conflicts with Mr. Barding's prior description of the

individual who he saw hit Mr. Volkerding with a pool stick a after tbc incident occurred. Id At 164.

167-169,190.

The vic.titn that was the most seriously injured, Timothy Wiley, was also intoxicated and

aclmitted to cltinking several drinks that nigbt at two differeiit bars. Triitl Transcript pp. 216. Mr.

Wiley stated that he was celebrating his birthday with his friends and that he had arrived at Belmont

Billiards after leaving anotlier bar. Id.. at197-199. While at the bar, he stated that he heard sonie yelling

ancl turned. around to see his friend Adam y+olkerd.ing get hit in the face with a pool stick and then saw

other people subsequendy beat on his friend when Mr. Volkerding fell to die ground. Id. At 201, 202,

2I7 Mr. Wffey went over to the pile of people fighting and stated to assist his friend Adam Vollcerding

when he was maced in the face by the bartender on duty at Behnont Billiai-ds. Id At 204. Mr. Wiley

stated that he became disoriented after he got maced. Id at 216 Once the niace/pepper spray Was

discharged, Mr. Wiley stateci that he retteated to a less hostile area of the bar. Id at 204, 205

Mr. Wiley st.ated chat he heard anoiher ruckus and turned around to see his friend Kurt

Darding fighting vvith an unlmornnl individual, when as assailant confronted Mr. tyriley and punched
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him in the face with a broken beer botde. Trial Transcript pp. 204, 206 207 Mr. VVi1ey stated that

suspect «rho hit hiin in cIIe face also used his right hand. Ic1 at 207 After hitting Mr. W ilcy in the face

with a beer bottle, Mr. Wiley stated that the suspect ran out of the bar. Id at 208-209. Shortly

thereafter, IVIF. Wiley made an oral statelnent to one of thc of[icers and then was taken to tlre hospital

to treat his injuries. Td at 209-270.

Mr. Wiley told the 1-cportiag officer that the assailant who hit hi m Nrith the bottle was a white

nzale, hi the range twcnty-three to twenty-five years old, 60 to 6'1 in height, eighccl roughly 1.50 to

) 60 pounds and that the assailant dicl the attacking with his right ltand. Trial TI•atzscrlpt 1^1). 214 216

Accorcluig to the police report and subsequent testimony.AppeIlarit is actually thi?•ty years old, 5'3 to

5'4 in height, wcighs 105-110 pounds, and left handed. Furdierrnore, a few days after the attack, Mr.

Wiley was shbwn a picture of the Appellant in a photo spread and did not pick hiin as ehe assailant. 1d

at 214-215. At trial., Mr. Wiley icientified the Appellant as the assailant, despite the lact: that the

appearance of the AppeIlant significantly conflicts with Mr. Wiley's prior description of the assailant

and the photo spread lineup that Mr. Wiley previously participatedin. Id at2L3-216.

Another injured patron who was at Etsa's and Belmont 13illiards with Mr. Darding and Mr.

Wiley, Kevin Stang, testified that the same assailant who hit Mr. Darding in-the head with. a beer

bottle also took a swing at Mr. Stang and then subsequently assaulted. Iimothy Wiley. Tii,,l

Tratzscriptpp. 252-253, 262. Wlaen asked at trial whether the assailant vvho assaulted ktrrt Darding,

Tiniothy Wiley and. Mr. Stang was currently in the courtroom or if he had an idea as to who this

assailant was, Mr. Stang stated that, "I honestly don't think I can retnember the person's appearance

enough to say u,hether I do or do not." Id. At 254.

In addition, to thc frequent azd gross inconsistencies by the victims and witnesses fot- the State

regarding the assailant's description, ten other witnesses who were at the bar that night and had

witnessed the fights testified that the Appcllant was not involved in the various fights that occurred in
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the bar tbat evening and even st.ated that he was wearing clothing that did not matc:h r.he assailants

elothizg. 7iia17ranscriptp1z 297throuoh 531.

i n support of its position on these issues, tl7e appellrmt present the fo â owing arqument.

A]2GUlyIENT ITs1SUPPORT OF I'ROP OSITIONS OF I-AVy

1rIRST PROPOSITION OF iAW: TL]:E STATE FAILED TO PROVIDE SLIFFICIENT---
EVIi)ENCE "IO PROVE BEYOND A REASONi^IILL 17OUbTTLIAT APPELLANT'S
C:OMMTTTLD TFIE CIIAKGED OFFENSP.S, AND T'FLE JURY'S GUi3 -CY VEI:DICT
AMOUNT TO A MANIFEST MISCARRIAGL OF JUS"11C:E.

Appellant argues that his d:ue procees rights aild equal protections rights under XIV

Ameuidznent to the United State Constitution and Article I, Sections 2&- 16 of the Obio Constitution

was violated when the State did not present sufficient evidence at trial to convict ]um on t\vo counts of

felonious assault that resulted 'ul serious physical har-m and three counts of 1rlonious assault with a

deadly weapon. Also, Appellant argues the jury verdict of gudty is against the manifest weight ol the

evidence.

During trial the defense presented the testimony from ten different witiiesses, all of the witness

for the defense tcstified that t.hey did not observe Appellant involved in t11e fighting at the bar.

Appellant point out that the police officers responcling to the scene of the fight indicated they

performed a "shoddy investigation."

When the issue before the reviewing court is sulficiency of the evidence, "rhe relevant inquiry

is, after viewing the eviclence in the light most favorable to the prosecution, whether any reasonable

trier of fact could have found the essential elements of the crirne prove beyond a reasonable doubt."

State vAnlzs (1991), Fl Ohio St.3d 259, 273 SuEficicncy is a cTuestion of law, which vt^e review d.e novo,

vvith no deCerence to the findet- of fact. .^tate r,^ Thornpkins(1997), 78 Ohio St.3d 380, 386.

When reviewing a claim that a judgment is against the manifest weight of the evidence, "[t]he
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court, reviewing the entirc record, wcight the evidencc ancl all reasonable irifcrences, considers the

credibility of witness and drtertnines tivhether in resolving conflicts in the evidenc:e, the jury clearly

1ost its way and c.reated,such a manifest miscarria6e of justtce that the conviction inust be reve se.d ancl

a new trial ordered. I'he discretionary power to grant a new trial should be exercised only in the

exception il ease in which the evidence weighs heavily against thc conviction" Stal-e u Tborrmpl:iiss, 78

ohio St.3c1 380, 357, 7997-Qhio-52, (r.itatiola onlit't.ed).

Tltc Appellant argue.s the State failed to prove that he committed the o[fenses with regard to

cither the sulliciency-of-the enidenc:e or the mani(est weight ctaims. Appellant prescnts that all of the

so call eyewitnesses who identified him as thc issailant admi.tted at trial that they had consume

alcohol prior to the fight.

Appellant contends that none of the initial descriptions were correct because the vAtnesscs

described.him as being taller and heavier then his actual weight and actual heioht at 105 pounds and 5

feet 3 inches, thus, making it basically impossible for just hiin alone to physical assault all three

victims t.hat are much heavier and taller tben him.

The evidence insufficient and the jury lost their way when finding the Appellant guilty of five

counts of felonious assai.ilt, felonies of the second degree. It should be very clearly from reviev<>uig the

records of the case that evidence was insufficient to prove Appellant guilt beyancl a reasonable doubt

mainly due to the police officers who arrived at the scene crime failure to adequately investigate the

scene of the crime. The investigating officu- indicated during trial that he had been relatively new at

his job, and that, in hindsight coulct have performed a more complete investigation at the scene, there

is aiztple esddence to support a Iinding that the initial investigation niay have resulted in the Wrongful

conviction of Appellant as the culprit of the assault on all three victims.
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The identifications made by die eyewitnesses ai-e not creditable or believable. 1~irst, aIl the

eyewitnesses who identified Appellant as the assailant admittecl that they had been consuming alcohol

pi-iorto the fight. Second, none of the eyE \vi.tnesses initial d.escriptions of the Appellant as the assailant

was correct because the witnesses described Appellant as tnuch taller and much heavier than his

actual weight of one hundred and five potmds ("105") and his actual height of about five feet three

("53") inches.

Niatthew 1=icklin a c.yewitness stated to the police olCicer that the individual tssailant vaho

comnvrted the assaults was around 59-570 in lieight and weigbed ahout 170-19Upounds and had

blond hair and was wearing a long^sleevecl white shirt, See, Tzza! I'ranscrisvtj3jz 112-215

Kurt Darcling another eyewitness initially informed the police officer that the assailant was

approximately 5'S inches in height and weighed around 150-160 pounds. 9ee; Trial Trauseript pp.

15E-190.

Titnothy Wi1ey'.s miro suffered a cut in his face initial statement to the reporting officer

indicateci that the attacker was about 6'0 in height and weighed approYimately 150 pounds. See, Trial

Transcriptl317. 214-216.

According to the polic.e report and testiniony within. the trial transcripts, the Appellant was

wearing a black 'hoodie' and a hat the evezriig that the .fight occurred, Appellant is actually thirty yeai-s

old, 5'3 to 5'4 and weighed about 105-110 pounds and left handed. In addition to thesc c.onflicts

regarding the assailant's initial description versias an actua1 description of the Appellant, all of the

State's witne.sses were unable to id.entify the Appellant in the irnitial photo spread, or in the alternative,

were• only able to identity him after looking at the Appellant's myspace page.

Additionally, even at t rial some of the Vdctitns were still unable to testify as to whether the

Appedant was the individual that had assaulted them or their ftiencts at the bar. Finally, there were

also ten defense witnesses who te.stified at trial that Appellant was not involved in tlie bar brawl
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which ocCUrred on March 29, 2008, at the Behnont Billiards.

Appellant argues the evidence presented by t.he State clocs not suppo-t a finding oF guilt: beyond

a reasonable clouht of felonious as.sat.ilt A71 testimony by the State's witnesses identified the Appellant

as the assailant totally contliets with their first statements made to the police office shortly alter thc

fight toolz placc at theSelmont Billiards. Clearly, findinbs of assault lacks reason. "111c manifest weight

of thc evidence cloes not support Appellant's assault convic.tion. Ihere is rio evidence in this case to

support a hnding that Apliellant: was the assail.ant who actual strock Volkerding in the h.ead with a

pool stick, that broke a beer bottle over lhrding's head„ and then used the broken Liottle to cut Wi1ey's

face,

Theref.ore, Appellamt's conviction and sentence should bereversecl and remand.

C:(7NCLLJSIC)N

For tlze reasons disc.ussed above, this ease involves matters of public and great genesal interest

and a substantial constitutional quesuon. The Appellant requests that this court accept jurisdiction in

this case so that the important issue presented will be review on the rnerits.

:Illy stlbnlltted,

I ePerkins, ^ mate#588-767
Sndon Correctional Institnation

P.O. Box 69
London, Ohio 43140
Appellant, Pro Se

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the forgoing MLMORANDUM IN SUPPORT OF
JURISDICTION was sent by ordinary U.S. Mail service, postage prepaid, on R. Lynn Nothstine,
Assistant Prosecuting Attorney, Montgamery C.onnty Prosecutor's Office, at 301 West Tliu-d Street,
P.O. Box 972 on thislwclay of J anuary 2010
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FAIN, J.

Defendant-appellant Jesse E. Perkins appeals from his conviction and sentence

upon five counts of Felonious Assault. Perkins contends that the State did not present
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sufficient evidence to support the convictions, and that the jury verdict is against the

manifest weight of the evidence.

We conclude that there is evidence in the record upon which a reasonable trier of

fact could rely to find the essential elements of the crime proven beyond a reasonable

doubt. We further conclude that the convictions are not against the manifest weight of the

evidence.

Accordingly, the judgment of the trial court is Affirmed.

I

This case involves a barroom brawl at Belmont Billiards in March, 2008. Three men,

Adam Volkerding, Timothy Wiley and Kurt Darding, were injured during the scuffle. Wiley

and Darding Icieniiffed Perkins as the peisoii causiig ti,eir iijuries. Another witness,

Matthew Ficklin, identified Perkins as the person who assaulted Adam Volkerding.

Volkerding and Wiley required medical treatment. Specifically, Volkerding suffered a

broken nose, fractured skull and lacerations to the face. Wiley suffered deep lacerations

to his face that required the removal of shards of broken glass and numerous sutures.

Perkins was chai-ged with five counts of Felonious Assault, each with a repeat-

violent-offender specification. Specifically, he was charged with two counts for assaulting

Volkerding (deadly weapon in violations of R.C. 290311(A)(1) and serious physical harm

in violation of R.C. 2903.11 (A)(2) ); two counts forthe assault of Wiley (deadly weapon and

serious physical harm); and one count for the assault of Darding (deadly weapon).

Perkins pled not guilty. A jury convicted Perkins on all charges. The trial court

made a finding that Perkins is a repeat violent offender, pursuant to R.C. 2941.149. The

'I'HE COURT OF APPEALS OP OH10
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trial court sentenced Perkins to a prison term of eight years for each offense. Counts One

and Two, regarding Adam Volkerding, were merged, as were Counts Three and Four,

pertaining to Timothy Wiley. All of the sentences were ordered to run concurrently. The

trial court declined to sentence Perkins to any additional prison time for the repeat violent

offender specifications. Perkins was also ordered to pay restitution, in the amount of

$14,000, to Wiley.

From his conviction and sentence, Perkins appeals.

11

Perkins's sole assignment of error states as follows:

"THE STATE FAILED TO PROVIDE SUFFICIENT EVIDENCE TO PROVE

EEYQND A f EASONABLE DOUOT TuAT APPELLANT COMMITTF^I TNE rNAR(^FrlIII

OFFENSES, AND THE JURY'S GUILTY VERDICT AMOUNTS TO A MANIFEST

MISCARRIAGE OF JUSTICE."

Perkins contends that the State did not present evidence sufficient to support his

convictions. He further contends that the jury verdict is against the manifest weight of the

evidence. In support, he argues thatthe police officers responding to the scene performed

a "shoddy investigation." He further claims that "none of the initial witness descriptions of

the assailant remotely describe [him] in any way." He also notes that he presented the

testirnony of ten witnesses at trial, all of whom testified that they did not observe Perkins

involved in the fighting.

When the issue before the reviewing court is sufficiency of the evidence, "the

relevant inquiry is, after viewing the evidence in the light most favorable to the prosecution,
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whether any reasonable trier of fact could have found the essential elements of the crime

proven beyond a reasonable doubt ." State v. Jenlcs (1991), 61 Ohio St.3d 259, 273

Sufficiency is a question of law, which we review de novo, with no deference to the finder

of fact. State v. Thornpkins (1997), 78 Ohio St.3d 380, 386.

When reviewing a claim that a judgment is against the manifest weight of the

evidence, "[t]he court, reviewing the entire record, weighs the evidence and all reasonable

inferences, considers the credibility of witnesses and determines whether in resolving

conflicts in the evidence, the jury clearly lost its way and created such a manifest

miscarriage of justice that the conviction must be reversed and a new trial ordered. The

discretionary power to grant a new trial should be exercised only in the exceptional case

in which the evidence weighs heavily against the conviction." State v. Thompkins, 78 Ohio

.,-r, ^^ '_'u: vii__ .^
SL.3d 38^, 307, i9a-Oiliv-^L ^

-
^i
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Felonious Assault is proscribed in R.C. 2903.11, which provides in pertinent part:

"(A) No person shall knowingly do either of the following:

"(1) Cause serious physical harm to another or to another's unborn;

"(2) Cause or attempt to cause physical harm to another or to another's unborn by

means of a deadly weapon or dangerous ordnance."

A person acts "knowingly," "regardless of his purpose, when he is aware that his

conduct will probably cause a certain result or will probably be of a certain nature. A person

has knowledge of circumstances when he is aware that such circumstances probably

exist." R.C.2901.22.

"Deadly weapon" is defined as "any instrument, device, or thing capable of inflicting

death, and designed or specially adapted for use as a weapon, or possessed, carried, or
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used as a weapon." R.C. 2923.11(A).

Serious physical harm to persons is defined in R.C. 2901.01 and means any of the

following:

"(a) Any mental illness oi- condition of such gravity as would normally require

hospitalization or prolonged psychiatric treatment;

"(b) Any physical harm that carries a substantial risk of death;

"(c) Any physical harm that involves some permanent incapacity, whether partiai or

total, or that involves some temporary, substantial incapacity;

"(d) Any physical harm that involves some permanent disfigurement or that involves

soine temporary, serious disfigurement;

"(e) Any physical harm that involves acute pain of such duration as to result in

y ^.."_-, ...._.'
[ pro longed ^
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SUbstantlal SUlfenilg or hIIIVGivCa any

.JuCy^ce Gi prOwuycu vr ii^ua^.^abie pain.

Perkins does not dispute that the pool cue and the beer bottle used to harm the

victims are deadly weapons. Furthermore, he does not dispute that Volkerding and Wiley

suffered serious physical harm; indeed the parties stipulated to the element of serious

harm.

The only real issue raised by Perkins with regard to either the sufficiency-of-the

evidence or the manifest-weight claim is his contention that the State failed to prove that

he committed the offenses. Perkins claims that any identification of him as the assailant

is inherently incredible, because the police did not conduct an adequate investigation at

the scene, the eyewitnesses were intoxicated and did not correctly describe him, and

because his witnesses testified that he was not involved in the fight.

TIIL CUURT OF APPEALS OF O1110
SECOND .A1'I'b:LLATEUISTRICT



We begin by addressing the claini that none of the identifications made by the

eyewitnesses are believable, First, Perkins notes that all the eyewitnesses who identified

him as the assailant admitted that they had been consuming alcohol prior to the fight.

Second, he contends that none of the initial descriptions were correct because the

witnesses described him as taller and heavier than his actual weight of one hundred and

five pounds and his actual height of "about five feet three inches." Matthew Ficklin, a

witness to the fight, initially told the police that the assailant was approximatefy five feet

nine inches tall, weighed about one hundred seventy to one hundred ninety pounds, had

blond hair and was wearing a long-sleeved white shirt. Darding initially informed the police

that the assailant was approximately five feet eight inches tall and weighed around one

hundred fifty to one hundred sixty pounds. Wiley's initial statement indicated that the

t +^ • hundred ^ and fiftyattacker was abUU`l six ieet tal^ ^ and apj^rGxiii^atC^iy one i'iiu iiip0uiu-Ios.

Neitherthe factthat the witnesses were drinking, northe discrepancies in their initial

descriptions is enough to compel the conclusion that the verdicts are against the manifest

weight of the evidence. While a "weight-of-the-evidence argument permits a reviewing

court to consider the credibility of witnesses, that review must be tempered by the principle

that weight and credibility questions are primarily for the trier of fact." State v. Youngblood,

Clark App. No. 07-CA-118, 2009-Ohio-118. "Because the factfinder `"" * has the

opportunity to see and hearthe witnesses, the cautious exercise of the discretionary power

of a court of appeals to find that a judgment is against the manifest weight of the evidence

requires that substantial deference be extended to the factfinder's determinations of

credibility. The decision whether, and to what extent, to credit the testirnony of particular

witnesses is within the peculiar competence of the factfinder, who has seen and heard the
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witness. " Id., quoting State v, Lawson (Aug. 22, 1997), Montgomery App. No. 16288.

Our review of the record, including the transcript of the victims' testimony, does not

lead us to conclude that their identifications were so lacking in credibility that no rational

jury could rely upon that identification testimony, or that the jury lost its way in doing so.

The eyewitnesses readily acknowledged that they had been in the bar, and that they had

consumed alcohol. All of the eyewitnesses acknowledged that their estimates of height

and weight could be incorrect, but they further rloted that they recognized Perkins by his

face, which they had clearly observed.'

There is evidence in this case to support a finding that Perkins struck Volkerding in

the head with a pool stick, that he broke a beer bottle on Darding's head, and that he then

used the broken bottle to cut Wiley's face. Fic{din was shown a photo spread from which

he identified
^ uolKei .uin^._..y.'.,
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Darding did not know Perkins prior to the fight. A friend of Darding's informed him of two

website addresses on which he might find the assailant's picture. The friend also gave

Darding the initials "J.P." Darding did not find a person he recognized as his assailant on

the first website, but did recognize an individual on the second website, and informed the

police of the fact. Within three days after the incident, Darding was shown a photo spread

from which he identified Perkins as his assailant. At trial, Darding testified that the person

he observed attacking Volkerding with a pool stick was the same person who attacked him.

Finally, although Wiley did not identify Perkins prior to trial, he did testify at trial that he

recognized Perkins as the assailant.

'' We also note that Perkins did not put his actual height and weight into
evidence so as to corroborate his claim of discrepancies in the descriptions.
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Although Perkins notes that he presented ten witnesses who indicated ttiat he was

not the assailant, we note that some of those witnesses admitted that they were not sure

of Perkins's location during the fight. The jury was free to give more weight to the

testimony of Ficklin, Darding and Wiiey than to the testimony of these other witnesses.

Our review of the transcript does not lead us to conclude that the jury was clearly wrong

to do so.

Finally, although the investigating officer indicated that he had been relative!y new

at his job, and that, in hindsight, he would have performed a more complete investigation

at the scene, there is nothing in this record to support a finding that the initial investigation

resulted in a wrongful conviction. The outcome of this case depended on the jury's

evaluation of eyewitness testimony, including the jury's assessments of the credibility of

the various wltlie5ses.

The record does not indicate that this is the rare case where a jury lost its way,

resulting in a manifest miscari-iage of justice. We conclude that there is sufficient evidence

to support the judgment, and that the judgment is not against the manifest weight of the

evidence. Accordingly, the sole assignment of error is overruled.

III

Perkins's sole assignment of error having been overruled, the judgment of the trial

court is Affirmed.

DONOVAN, P.J., and GRADY, J., concur.
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