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STATEMENT OF FACTS

A, Medical Background

This case arises from medical carc and treatment rendered to Plainti{l/ Appellee Barbara
Pettiford (“Pettiford”) by Defendant/Appellant Rajendra K. Aggarwal, M.D. (“Aggarwal”) on
June 18, 1999 when Pettiford presented to Aggarwal with complaints of chest pain, nausea and
fatigue. As parl of his diagnostic workup, Aggarwal took a chest x-ray that he personally
interpreted as normal, Pettiford continued to seek medical treatment from Aggarwal, and on July
30, 2002, she presented to Aggarwal with complaints of difficulty breathing, chest fullness and
heart arrhythmia. Pettiford’s physical examination was normal, but another chest x-ray
demonstrated an approximate three centimeter mass in her right lung. Aggarwal then referred
Pettiford to a specialist for further medical care and treatment, which revealed that Pettiford
suffered from a benign carcinoid tumor in the middle lobe of her right lung.

On August 16, 2002, Pettiford underwent a right thoracotomy and pneumoncctomy.
Although the tumor was benign, its location and invelvement with surrounding structures
necessitated removal of the entire right lung. Pettiford now alleges that Aggarwal was negligent
for failing to diagnose the tumor on the June 18, 1999 chest x-ray, thus resulting in a thirty-ejight
(38) month delay in diagnosis.

B. Procedural Background

On December 24, 2003 Pettiford originally filed a medical negligence lawsuil against
Aggarwal. During the original action, the parties proceeded through the litigation process,
although Pettiford failed to identify an expert wilness qualified to render a standard of care

opinion. Consequently, on May 18, 2004, Aggarwal filed a motion for summary judgment.



Pettiford filed a memorandum in opposition to the motion, but on June 24, 2004 filed a notice ol
voluntary dismissal in the face of the pending summary judgment.

On June 15, 2005, Pettiford re-filed her lawsuit against Aggarwal, reasserting the same
allegalions of medical negligence. On November 14, 2005, Pettiford filed her initial disclosure
of expert wilncsses in the re-filed action, but failed to identify an expert on the issue of standard
of care. Therefore, Aggarwal again filed a motion for summary judgment on issues of both
standard of care and causation. The motion was properly supporied by Aggarwal’s own affidavit
opining that his treatment met appropriate standards of care and was not the proximate cause of
any injury to Pettiford. On February 24, 2006, Pettiford filed a second disclosure of expert
witnesses, wherein she first identified Dr. Trent Sickles as an expert wilness.

On March 27, 2006, Pettiford filed a “response” to Aggarwal’s pending motion, but
Pottiford failed to submit an affidavit or any evidence in opposition to the motion. However, on
April 5, 2006, Pettiford supplemented her response and filed an affidavit of Dr. Sickles in
opposition to summary judgment. (Supp. 71-74) Although the affidavit of Dr. Sickies only
contained an opinion addressing the alleged deviations from the standard of care by Aggarwal,
on June 19, 2006, the trial court issued an entry denying summary judgment. The trial court
simply did not address the issue of causation. Thereafter, trial was continued lo February 11,
2008.

On November 14, 2007, Aggarwal took the deposition of Dr. Sickles, who acknowledged
having reviewed everything required to render his opinions in this case and being prepared to
express all opinions which he held. (Supp. 41, lines 4-13). Dr. Sickles explained that he would

typically review a casc such as this to determine whether the defendant/physician met the



standard of care and also to sce whether he had any opinions on the subject of causation. (Supp.
42, lines 1-12). The following exchange then took placc:

Beginning on deposition page 38, line 22: (Supp. 43)

Q. Do you intend to render any opinions concerning the

treatment that she may or may not have undergone had a
diagnosis been made in June of 19997

A. No.

Q. Do you intend to render any opinions as to the effect of the
alleged three-year delay upon the patient’s treatment or
course?

A. No.

Q. Do you intend to render any causation opinions in this

case?

A No.

Continuing at deposition page 56, line 21: (Supp. ol)

Q. Okay. What is your understanding of Miss Pettiford’s
subscquent diagnosis in 20027 What was she diagnosed
with?

A My general recollection is lung cancer, but 1 can’l even
recall the specifics, because after 1 looked at the records |
pretty much determined that 1 couldn’t testify or give
any opinions about causation, so [ haven’t looked at that
since a year-and-a-half ago. (emphasis added)

Continuing on deposition page 63, line 3: (Supp. 68)

Q. [Tave we covered all of the opinions that you’ve formed in
this case and intend to render at trial?

A Yes.

Q. And the basis for each of those, for that opinion or each of
those opinions?



A. Yes.

Q. 1 would ask you if you modify, alter, change, amend, form
any additional opinions or modify the ones that you have
given me today, that you let Mr. While know, so I can
come back and we can go—

A. We can do this again.

Q. Exactly. Will you agree to do that for me?

A. I will,

Thereafter, Dr. Sickles waived his right to review the transcript in order to make any
corrections to his answers, pursuant to Civ.R. 30. (Supp. 69)  Pettiford never advised Aggarwal
that Dr. Sickles had changed any of his opinions offered during deposition, nor that Dr. Sickles
had formed any new opinions.

On January 30, 2008, the trial court conducted a final pretrial conference, during which
Pettiford’s counsel conceded to the trial court that Pettiford could not prove an essential element
of her claim, that is, she did not have an expert witness to opine on the issuc of causation. The
trial court then instructed Aggarwal to renew his previous motion for summary judgment. The
(rial court further ordered that Pettiford file a response on or before February 6, 2008 and
instructed the parties that a ruling would be issued on the renewed motion during a telephone
status conference scheduled for February 7, 2008, Accordingly, on January 30, 2008, Aggarwal
filed a motion to renew his motion for summary judgment.

On Ticbruary 6, 2008, at 4:18 pm, Peitiford filed “Plaintiff’s Motion in Opposition to
Defendant’s Motion for Summary Judgment.” (Supp. 1-3) Attached to Petli ford’s “motion” was
an affidavit from Dr. Sickles, who ultimately was Pettiford’s only expert witness. (Supp. 4-5) In

his affidavit, Dr. Sickles offered causation opinions in direct contravention to, and inconsistent



with, his deposition testimony of November 14, 2007. The affidavit of Dr. Sickles filed by
Pettiford on February 6, 2008, and executed by Dr. Sickles that same date, states as follows:

1. My name is Trent Sickles, T am a licensed physician in the
state of Ohio and T have given sworn testimony regarding
the negligence of Dr. Aggarwal by Barbara Pettiford.

2. I further agree fo testify as an expert for the Plaintiff,

Barbara Pettiford regarding damages she has suffered as a
direct and proximate result of Dr. Aggarwal’s negligence.

3. Specifically, [ believe that Ms. Pettiford endured pain and
suffering for an extensive period of time as 4 direct and
proximate result of Dr. Aggarwal’s negligence in failing to
diagnose the tumor in her right lung.

4. I further believe that Ms. Pettiford suffered the crisis of a
collapsed lung, and extended hospital stay as a direct and
proximate result of the negligence of Dr. Aggarwal,

5. I will provide further testimony as to the matlers above if
nceded in the case of Barbara Pettiford.

(Supp. 4-5)

On February 12, 2008, Aggarwal filed a reply in support of his rencwed motion lor
summary judgment and a motion to strike Dr. Sickles’ affidavit. On April 1, 2008, the trial court
issued a decision and order granting Aggarwal’s rencwed motion for summary judgment. (Appx.
22) The court did not address the motion to strike Dr. Sickles’ affidavil.

On April 29, 2008, Pettiford filed a Notice of Appeal of the trial court’s grant of
summary judgment. The case was fully briefed, and on July 24, 2009, the Montgomery County
Court of Appeals, in a 2-1 split decision, reversed the judgment of the common pleas court.
(Appx. 20) The court of appeals ruled that, although contradictions exist between the deposition
testimony of Dr. Sickles and his subsequent affidavit, the affidavit could be properly considered

and that contradictory affidavits offered by expert witnesses are no different than thosc offered

by other non-party witnesses. (AppX. 12) The court of appeals held that a self~serving,



contradictory affidavit submitted by a party should be disregarded, because the party has counsel
to prolect against inadvertent deposition misstatements, while contradictory affidavits submitted
by an expert witness may properly be considered to create an issue of material fact sulficient to
defeat summary judgment. (Appx. 12)

Aggarwal filed his notice of appeal to the Supremc Court of Ohio on September 8, 2009,
(Appx. 1, 2) On December 2, 2009, this Court granted jurisdiction to hear the case and allowed
the appeai.

ARGUMENT

Proposition of Law No. 1:

IN A MEDICAL NEGLIGENCE ACTION, AN AFFIDAVIT OF A NON-
PARTY EXPERT WITNESS SUBMITTED IN OPPOSITION TO
SUMMARY JUDGMENT THAT CONTRADICTS OR IS INCONSISTENT
WITH FORMER DEPOSITION TESTIMONY OF THAT WITNESS MAY
NOT, WITHOUT SUFFICIENT EXPLANATION, CREATE A GENUINE
ISSUE OF MATERIAL FACT SUFFICIENT TO DEFEAT THE PENDING
MOTION FOR SUMMARY JUDGMENT.

A. STANDARD FOR SUMMARY JUDGMENT

It is well settled under Ohio law that in order to meet the burden of proof in a medical
negligence claim, a plainfifl must show by a preponderance of the evidence (1) the standard of
care recognized by the medical community; (2) the failure on the part of defendant-physician to
meet that standard of care; and (3) a causal link between the negligent act and the injury
sustained. Bruni v. Tatsumi (1976), 46 Ohio St.2d 127; See, also, Roberts v. Ohio Permanente
Med. Group, Inc. (1996), 76 Ohio St.3d 483. It is equally well settled under Ohio law that in
order to establish these three clements, a plaintiff must provide competent medical expert
testimony.  Id.; Cooper v. Sisters of Charity (1971), 27 Ohio St.2d 242 (reversed on other

grounds by Roberts); Price v. Cleveland Clinic ound. (1986), 33 Ohio App.3d, 301, 304, citing
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Evid.R. 601(D). Thus, Pettiford was required to prove by a preponderance of evidence that
Aggarwal fell below the recognized standards of medical care for a reasonably prudent family
practice physician in his interpretation of Pettiford’s Junc 18, 1999 chest x-ray films, and that the
injury complained of was a proximate result of this deviation from the standard of care. Brumi;
Littleion v. Good Samaritan Hospital & Health Ctr. (1988), 39 Ohio St.3d 86; Cooper. Upon a
party’s inability to prove the existence of a genuine, triable issue of material fact, summary
judgment is a proper procedural mechanism for fermination of the litigation.

Summary judgment is not a “disfavored procedural shortcut”, rather it is an important
procedure “designed Lo sccure the just, speedy and inexpensive determination of every action.”
Celotex Corp. v. Catrett, 477 U.S. 317, 327 (quoting Led R.Civ.P. 1).  The party seeking
summary judgment has the initial burden of informing the court of the basis for the motion and
identifying those portions of the record showing that there are no genuine issues of material fact
on the essential elements of the nonmoving parly’s claim. Dresher v. Burt (1996), 75 Ohio St.3d
280, 293. The movant must be able to point to some evidence of the type listed in Civ. R. 56(C)
that aflirmatively demonstrates that summary judgment is warranted. Id. If this initial burden is
met, the nonmoving party has a reciprocal burden to “set forth specific facts showing that there is
a genuine issue for trial and, if the non-movant does not so respond, summary judgment, if
appropriate, shall be entered.” d.

When Aggarwal renewed his Motion for Summary Judgment, his affidavit satisfied his
burden of affirmatively demonstrating that summary judgment was warranted; he further
directed the trial court’s attention to Dr. Sickles® deposition testimony in which Dr. Sickles stated
that that he could not testify about or give causation opinions. In an eleventh-hour attempt to

create a genuine issue of material fact sufficient to defeat summary judgment, Pettiford



submitted a newly executed affidavit by Dr. Sickles. However, the affidavit was contradictory to
and inconsistent with the affiant’s previous deposition testimony. For this reason, the affidavil
was properly disregarded by the trial court, The courl of appeals, however, reversed the trial
court and held that the affidavit should have been considered in accordance with this Court’s
decision in Byrd v. Smith, 110 Ohio St.3d 24, 2006-Ohio-3455.

B. APPLICATION OF BYRD v. SMITH

in Byrd, the question certified to this Court was “whether it is proper for courts to
distegard an affidavit inconsistent with or contradictory to prior deposition testimony when
ruling on a motion for summary judgment.” Id. at paragraph 8. As decided by the Court, the
issue was refined 1o the holding that “An affidavit of a party opposing summary judgment that
contradicts former deposition testimony of that party, may not, without sufficient cxplanation,
create a genuine issue of material fact to defeat the motion for summary judgment.” /d
paragraph 3 of the syllabus. (Emphasis added) It was this Court’s use of the term “party” in
Byrd that the Second District Court of Appeals in this action, as well as have other appellatc
courts, focused on in narrowly consiruing Byrd.  The issuc of contradictory affidavits by expert
witnesses was not before this Court in Byrd but the Court’s rationale in Byrd is equally
applicable to retained experts. Unlike other non-parly witnesses, there is a great deal of control
and direction that a party exerts over an experl witness, particularly in the context of summary
judgment practice and the preparation and submission of affidavits in support of or opposition
thereto. As noted by the United States Fourth District Court of Appeals, an expert’s affidavit
“may not represent the considered opinion of the doctor himself, but rather an cffort on the part
of the plaintiffs to create an issuc of fact.” Rohrbough v. Wyeth Laboratories, Inc., 916 F.2d 970

(C.A.4, 1990).



In (his case, the Second District Court of Appeals, in reversing the trial court’s judgment,
reasoned that (he Byrd prohibition on contradictory affidavits is applicable only to affidavits
exceuted by a party to the lawsuit. The court of appeals recognized that contradictions cxist
between the deposition testimony of Dr. Sickles and his subsequent affidavit, but held that this
affidavit could be properly considered by the trial court, because it is testimonial evidence of a
non-party witness and, therefore, Byrd is not controlling. The court of appeals concluded that a
contradictory affidavit submitted by a non-parly witness is distinguishable from a contradictory
affidavit of a party. The court of appeals reasoned that a self-serving affidavit submitted by a
parly should be disregarded because the party has counscl to protect against inadvertent
misstatements during deposition. The court continued in its reasoning that, however, in a
situalion where a non-parly witness has given certain testimony in a deposition and then
contradictory averments in a subsequent affidavit, the same factors are not present, because
neither the parly nor the attorney can prevent the non-party witness from deliberately or
inadvertently misstating facts during deposition. This reasoning fails to acknowledge the basic
difference between fact and opinion. The reasoning also fails to recognize the degree ol control
and direction exerted by a party over an experl witness, as opposed to other non-party fact
witnesses, particularly in a medical negligence lawsuit and most importantly in the context of
summary judgment practice where the alfidavits are drafted by counsel rather than by the expert.
It is this degree of control that brings the issuc of a contradictory affidavit of a non-party expert
witness under the purview of Byrd,  Just as in Byrd, the rule must be that sclf-serving,
contradictory expert affidavit cannot be considered evidence which creates a genuine issue of
material fact sufficient to defeat summary judgment absent sufficient explanation for the

comtradiction,



This case is not about factual misstatements made by a non-party witness over whom
Pettiford had no control. Rather, this case is about the admissibility of a completely
contradictory and inconsistent affidavil containing opinions, not factual statcments, offered by an
expert witness retained and paid by Pettiford for such opinion testimony. The issue is not one of
memory or recall, as Dr. Sickles admittedly had all the necessary information available to him at
the time of the deposition and was fully prepared to render all of his opinions. Rather, the issue
at bar is the formation of contradictory and inconsistent opinions at the behest of Pettiford in the
face of a pending motion for summary judgment without any cxplanation for the contradiction
and inconsistency. As stated by Judge Donovan in the dissenting opinion, “in this context, a
retained expert witness is more akin to the party in terms of management by counsel and
providing testimony [avorable to the claims.” (Appx. 17) The issue is whether a party opposing
summary judgment, Pettiford, should be permitied to submit an cleventh-hour contradictory and
inconsistent affidavit of that party’s expert witness in order to repudiale summary judgment
without explanation for the contradiction or inconsistency. In Byrd, this Court cffectively
prevented a party from creating a sham upon the trial court by submitting a contradictory or
inconsistent affidavit simply to avoid summary judgment. While most appellate courts have
applied Byrd only to affidavils execuled by a parly, the same sham is perpetrated on the court
when a party submits an affidavit containing contradictory or inconsisteni “opinions” of an
expert witness in order to manufacture an issue of fact and thercby defeat a motion for summary
judgment when no such issue would otherwise cxist.

C. APPLICABILITY OF THE “SHAM AFFIDAVIT” DOCTRINE

The “sham affidavit” rule precludes a parly from creating an issue of fact to prevent

summary judgment by submitting an affidavit that directly contradicts previous deposilion
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testimony of the affiant. Kiser v. Caudill, 215 W.Va. 403, 599 S.£.2d 826 (W.Va. 2004); Jiminez
v Al American Rathskeller, Inc., 503 F.3d 247 (C.A3, 2007), citing Perma Research &
Development Co. v, Singer Co., 410 F.2d 572, 577-78 (C.A.2, 1969), which remains the signal
foderal case on the issue. 1n Perma, the United States Second District Court of Appeals held that
a contradictory affidavit failed to raise a genuine issue of material Tact when Perma Rescarch’s
president testified in deposition that he could not recall any instance in which the adverse party’s
employees had behaved fraudulently. Id at 577-78. However, he later submitted an affidavit
during summary judgment proceedings stating that these same employees “never had any
intention” of performing their contract with Perma Research. Jd at 577. The court of appeals
noted that, “|i]f there is any dispuie as to the material facts, it is only because of inconsistent

x4
L%

statements made by Perrino the deponent and Perrino the affiant,” and that, “[i]f a party who has
been examined at length on deposition could raise an issue of fact simply by submitling an
affidavit contradicting his own prior testimony, this would greatly diminish the utility of
summary judgment as a procedure for sereening out sham issues of fact.” Id. at 577-78. Since
Perma, every federal district court of appeals has adopted some form of the sham affidavit
doctrine. Sce Colantuoni v. Alfred Calcagni & Sons, Inc., 44 1 Ad 1, 4-5 (C.ALL, 1994); Martin
v. Merrell Dow Pharm., Inc., 851 F.2d 703, 706 (C.A3, 1988); Barwick v. Celotex Corp., 736
F.2d 946, 960 (C.A.4, 1984}, Alberison v. 7 J Sievenson Co., 749 F2d 223, 228 (C.A.5, 1984);
SW.S Frectors, Inc. v. Infax, Inc., 72 I'3d 489 (C.A.5, 1996); Reid v. Sears Roebuck and Co.,
790 F.2d 453, 460 (C.A.6, 1986); Darnell v. Target Stoves, 16 F.3d 174, 176 (C.A7, 1994);
Camfield Tires, Inc. v. Michelin Tire Corp., 710 F.2d 1361, 1364-65 (C.A.8, 1983) (noting that if
festimony under oath can be abandoned many months later by the filing of an affidavit, probably

no cases would be appropriate for summary judgment); Rudobenko v. Automated Equip. Corp.,
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520 F.2d 540, 544 (C.A.9, 1975); Franks v. Nimmo, 796 F.2d 1230, 1237 (C.A.10, 1986); Van T.
Junkins & Assocs. v. US. Indus.. Inc, 7306 E2d 656, 657-59 (C.A.11, 1984), Sinskey v.
Pharmacia Ophthalmics, Inc., 982 F.2d 494, 498 (Fed.Cir. 1992).

10 addition to the federal courts, states courts in other jurisdictions have also adopted the
sham affidavit doctrine.  Sce Doe v. Swifi, 570 So.2d 1209 (Ala.1990) citing Robinson v. Hank
Roberts, Inc., 514 So.2d 958, 961 (Ala.1987). In Doe, the Supreme Court of Alabama held that
the trial court did not err in refusing to consider the plaintiff’s affidavit in opposition to summary
judgment when the explanation for inconsistencies in the affidavit was inadequate. See, also,
Wright v. Hills, 161 Ariz. 583, 780 P.2d 416 (Ariz.App.Div.21989), Mays v. Ciba-Creigy Corp.,
233 Kan. 38, 661 P.2d 348 (1983); Rollins v. Junior Miller Roofing Co., 55 N.C.App. 138, 284
S.E.2d 697 (1981); Clapp v. Oregonian Publishing Co., 83 Or.App. 575, 732 P.2d 298 (1987);
The Moving Co. v. Whitten, T17 S.W.2d 117 (Tex.Ct.App.1986); Guardian State Bank v.
Humphreys, 762 P.2d 1084 (Utah 1988); Anderson v. Lindenbaum, 160 P.3d 237 (Co. 2007);
Gaboury v. Ireland Rd. Grace Brethren Ine., 446 N.E.2d 1310, 1314 (Ind. 1983); Inman v. Club
on Sailboat Key, Inc., 342 So.2d 1069, 1070 (Fla. App.1977); Maryland Cas. Co, v. Murphy, 342
S0.2d 1051, 1053 (Fla.App.1977); Stefan v. White, 70 Mich.App. 654, 660, 257 N.W.2d 206,
209 (1977).

‘The rationale behind the sham affidavit doctrine is rooted in the potential for partics to
avoid summary judgment simply by repudiating their prior deposition testimony, which
undermines the utility of summary judgment as a means o screen Ol cascs that do not involve
genuine issues of material fact. Wright, supra. The sham affidavit rule is a reasonable and
useful approach to preserve the integrity of the summary judgment process by permitting the trial

court to disregard an affidavit that is inconsistent with the affiant’s prior deposition testimony.
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Moberly, Applying the Sham Affidavit Doctrine in Arizona (2006), 38 Ariz. St. L.J. 995, citing
Shelcusky v. Garjulio, 797 A.2d 138, 140 (N 12002 (“[TThe *sham affidavit® doctrine ... arose
as a part of the federal law governing summary judgment practice under Rule 56(C) of the
Federal Rules of Civil Procedure.”).

Adoption of the sham affidavit rule reflects the view that because they are not subject o
cross-examination, affidavits are inherently less reliable than festimony in a deposition, where
the witness is subject to the give and take of examination and the opportunity for cross-
examination. S.G. Supply Co. v. Greenwood Int’l, Inc., 769 F.Supp. 1430 (N.D.IN.1991)
[Evidence is of course evidence, whatever form it may take. But anyone with even a modicum of
experience knows that the form (if not the content as well) of affidavits is invariably lawyer-
prepared, with the opportunity to introduce subtleties of language or meaning or both. Live
testimony comes dircctly from the witness, and the opportunity to cross-examine during a
deposition gives opposing counsel the ability to lay barc any arcas of doubt or dispute 1n a
rmanner not available with an affidavit. Indeed, that distinction is at least one reason that supports
the familiar summary judgment principle that post-deposition affidavits at odds with earlier
sworn testimony will not be credited as creating a genuine issuc of fact] Jd. at 1437-38 n.13. As
the United States Court of Appeals lor the District of Columbia Circuit noted, “Statements in
later-filed affidavits or declarations, often prepared by lawyers, are at the very lcast less reliable
than deposition testimony developed through the crucible of cross-examination and a fuller
cxploration ol issues.” Reefz v. Jackson, 176 ERD. 412, 415 (D.D.C.1997). As succinetly
noted by the Supreme Court of West Virginia, “A conflict in the evidence does not create a
‘genuine issuc of fact’ if it unilaterally is induced. For cxample, when a party has given clear

answers to unambiguous questions during a deposition or in answers to inlerrogatories, he docs
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not create a trial-worthy issue and defeat a motion for summary judgment by filing an atfidavit
that is clearly contradictory, where the party does not give a satisfactory explanation of why the
testimony has changed.” Kiser, at 410.

Courts have considered various factors in determining whether an affidavit seeks to
present a sham issue including whether the affiant was cross-examined during the earlier
testimony, whether the affiant had access to the pertinent evidence at the time of the carlier
testimony or whether the affidavit was based on newly discovered evidence, and whether the
carlier testimony reflects confusion which the affidavit attempts to explain. See. e.g., Maddy v.
Vidcan Materials Co., 737 F.Supp. 1528 (D.Kan.1990)

Although the sham affidavit rule has most often been applied to affidavits submitted by
parties to an action, the rule has also been applied to non-party witnesses. As in the present case,
in Adelman-Tremblay v. Jewel Cos. 859 F.2d 517 (C.A.7, 1988), the United States Scventh
District Court of Appeals addressed the issue of a plaintiff®s expert submitting a contradictory
affidavit on the issue of causation. The Adelman-T remblay court rejected the plaintiff’s
contention that her expert’s affidavit, which contradicted his earlicr deposition testimony, created
an issue of fact. The expert’s affidavit, which was central to the issue of causation, directly
conflicted with the expert’s carlier deposition testimony. The plaintiff attempled to explain the
conflict by atlributing the variation in {estimony to newly discovered cvidence from a scientific
journal. The court found that the journal article did not provide the support claimed by the
plaintiff and thercfore was an insufficient justification for the clear contlict. Likewise in
Rohrbough, supra, the United States Fourth District Court of Appeals was faced with a factual
situation very similar to the instant case. In Rohrbough, the parents of a child who developed a

seizure disorder afler she was administered a vaccine brought suit against the drug manufacturer.
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The plaintiffs’ expert was directly questioned regarding whether or not there was a causal link
between the vaccine and the child’s symptoms. The doctor refused o opine that there was such a
link. However, when confronted with the defendant’s motion for summary judgment, the doctor
submitied an affidavit stating that the vaccine caused the injuries in question. Applying its
reasoning from Barwick, supra, the appellate court upheld the district court’s decision to
disregard the expert’s affidavit.

Pettiford has attempted to avoid summary judgment in this case by submitting an expert
alfidavit on the issue of causation. Just as in Rohrbough, Pettiford failed to provide any
justification for the contradictory and inconsistent affidavit. Therefore, under the rationale of
both Byrd and the well established “sham affidavit” doctrine, the trial court in this case properly
disregarded the affidavit.

D. THE AFFIDAVIT SUBMITTED BY APPELLEE IN OPPOSITION TO

SUMMARY JUDGMENT 1S BARRED BY THE SHAM AFFIDAVIT

Byrd is in essence Ohio’s cecitation of the sham affidavit doctrine. Although in Byrd the
contradictory affidavit was the party’s own affidavit, the policy, purpose and rationale
underpinning the Byrd decision should be applied to contradictory or inconsistent atfidavits
submitted by expert witnesses retained by a party because, unlike other nonp-party wiinesses,
there is a great deal of control and direction that a party cxerts over an expert witness. In the
case at bar, the affidavit of Pettiford’s expert witness was contradictory and inconsistent with his
prior sworn testimony.  [n applying the various lactors sct forth hercinabove that other courts
have looked to in making a determination as o the admissibility of such affidavits, clearly the

trial court properly excluded Dr. Sickles’ affidavit when ruling on summary judgment.



In his February 6, 2008 affidavit, Dr. Sickles did not state that he was confused by the
earlier deposition cross-examination questioning, nov did he explain thal he did not have access
to all the pertinent medical information necessary to form a causation opinion. In fact there was
no explanation for the contradiction and inconsistent testimony. To the contrary, Dr. Sickles
acknowledged during his deposition that he had everything required to render his opinions and
that he was prepared to render all of his opinions in the case. (Supp. 41) This is entirely
consistent with the fact that all of the medical care and treatment {rom both the standard of care
and causation perspectives took place prior to Dr. Sickles’ deposition, so onc would fully expect
Dr. Sickles to have all of the necessary information available at the time of his deposition.
Iikewisc, there was no change in Pettiford’s medical condition between the November 2007
deposition and February 6, 2008 affidavit that would justify a change in opinion. The record is
simply devoid of any evidence that Dr. Sickles’ February 6, 2008 affidavit was based on newly
discovered medical information.

Dr. Sickles conceded during his deposition that he typically looks at the causation issues
in a case to see i he has any opinions on the causation issue. (Supp. 42) As such, the concept of
causation in the context of a medical negligence lawsuit was not forcign to Dr. Sickles, nor was
it beyond his comprehension. After he initially reviewed the pertinent medical records Dr.
Sickles delermined that he could not offer a causation opinion. Dr. Sickles made this
determination eighteen months prior to the deposition. (Supp. 62) Dr. Sickles was uneguivocal
on this point. Quite simply, the record is also devoid of any evidence that would support a
finding that Dr. Sickles was confused during his deposition, that his causation opinions were
based on newly discovercd information, or that his affidavit was anything more than a self-

serving attempl by Pettiford to craft an eleventh-hour affidavit sufficient to defeat summary



judgment. The differences between Dr. Sickles” testimony and subsequent affidavit are not mere
subtlefies. As noted by Judge Donavan, on most occasions the differcnces “are more a matler of
degree and details, than direct contradiction as here.” (Appx. 15) I it were a matler of minor
variations, then one could argue for impeachment of the expert rather total disregard of the
affidavit. But that is not the casc with Dr. Sickles’ affidavit, which is a complete contradiction.
In applying to this case the various factors that other courts examine in determining whether or
not a contradictory affidavit is a sham attempt to repudiate summary judgment, it is ¢lear that the
trial court properly disrcgarded Dr. Sickles’ alfidavit as a sham affidavit simply crafted to avoid
summary judgment.

In applying this Court’s reasoning in Byrd, it is equally as clear that Dr. Sickles failed to
offer any explanation as to why he suddenly had differing and inconsistent opinions on the issue
of causation. The February 2008 affidavit did not merely supplement Dr. Sickles’ deposition
testimony; Sickles the deponent testified that he could not offer a causation opinion while Sickles
the affiant subsequently opined as to causation via an affidavit that was not subject to cross-
examination, The subsequent opinion(s) are completely coniradictory to and inconsistent with
the affiant’s previous inability to offer such an opinion. The affidavit does not contain mere
clarifications or supplements to prior testimony, rather the atfidavit at issue raises entirely new
opinions that Dr, Sickles previously testified that he did not hotd and could not form.

The contradictory affidavit offered by Dr. Sickles was not only executed on the deadline
established by the trial court, February 6, 2008, it was also notarized by Pettiford’s counsel.
(Supp. 5) This clearly establishes that Pettiford’s counsel and Dr. Sickles had a face-to-face
conversation regarding the affidavit contents and presumably the necessity of a proximate cause

opinion. It is exactly this type of wordsmith practice in a last minutc attempt to repudiale
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summary judgment that the sham affidavit rule was designed to prevent. Interestingly, Dr.
Sickles” previous affidavit of April 5, 2006 was notarized by someone other than Pettiford’s
counsel, (Supp. 73)

Dr. Sickles’ February 2008 affidavit was not only contradictory and inconsistent with his
prior sworn deposition testimony, but atso with his affidavit executed on April 4, 2000, wherein
he did not offer any causalion opinion. (Supp. 7 1-74) This is further support for the proposition
that Dr. Sickles did not hold the causation opinions as of the November 2007 deposilion, but
cather executed the second affidavit only after a discussion with counsel as to what opinion was
necessary to manufacture an issuc of fact on causation regardless of his prior sworn testimony.
This is precisely the scenario sought to be avoided by the sham affidavil doctrine and is
sufficient to invoke this Court’s application of Byrd to this case. In order to prescrve the
integrity and utility ol summary judgment as a procedure for screening out sham issucs ol fact,
Ohio courts must be free to disregard a conflicting affidavit, See, gencrally, Kiser, supra.

Other Ohio courts have analyzed the issue and have held that absent sufficient
explanation, a non-party’s contradictory or inconsistent affidavit may not create an issuc ol fact
suflficient to defcat summary judgment. See Fuhn v. Benish, 2008-Ohio-572; Zunesville Truck
Ctr. v. Burech & Crowl, 2004-Ohio-6278. In Zuhm, plaintiff’s expert failed to testify within a
reasonable degree of medical certainty that the defendant’s alleged negligence was a proximatc
cause of the death of plaintif”s decedent. ln a subsequent affidavit of the expert submitted by
the plaintiff in opposition to summary judgment, the expert attempted to explain that his previous
testimony was in response to a different scope of questioning. The trial court disagreed and
granted summary judgment. On appeal, the Eighth District Court of Appcals closely examined

the nature of the deposition questions and affirmed the trial court judgment. In Zuhn unlike the
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case at bar, the plaintiff attempted to explain the inconsistent affidavit. Howcver, in examining
the evidence neither the trial court nor the court of appeals accepted the plaintiff"s explanation.
Here, Pettiford has not cven attempted to explain the contradiction and inconsistency. It is
anticipated that Pettiford will argue that a contradiction does not exist; that Dr. Sickles merely
added a causation opinion whete none cxisted previously. This argument is disingenuous, as
even the Court of Appeals’ majority recognized that confradictions exist between Dr, Sickles’
deposition and his affidavit.

In Zanesville Truck Ctr., the issue in the context of a legal malpractice claim was whether
or not a contradiction existed between an expert’s deposition testimony and subsequent affidavit
where the expert added opinions on the issuc of standard of care. Plaintiffs argued that the
affidavit did not contradict the testimony, but rather merely supplemented and clarified the prior
testimony. Both the trial court and Fifth District Court of Appeals disagreed.

The determination of whether an expert’s affidavit merely clarifies and supplements, or
contradicts, prior deposition testimony, and if contradictory or inconsistent, whether the party
offered a sulficient explanation for the contradiction or inconsistency is a casc-by-case issue.
But where a party offers completely a contradictory expert affidavit without a scintitla of
cxplanation, as in this case, the law must hold that such affidavits do not create a genuaine 1ssuc
of fact and may be disregarded by the trial court in reaching a decision on summary judgment.

CONCLUSION

Tn the present case, the Second District Court of Appeals failed to apply Ohio’s sham
affidavit tule, as set forth in Byrd, to non-party expert witnesses. The Court failed to consider
various factors recognized by federal courts and other state courts that justify cxtending this

Court’s reasoning behind Byrd to contradictory or inconsistent affidavits of non-party expert
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witnesses. This case presents an important opportunity to clarify the confusion existent in lower
courts over the application of Byrd and unguestionably extend the sham affidavit rule to non-
party expert witnesses. It is equally important to Aggarwal that this Courl correct an injustice
propounded upon him by Pettiford’s submission of a sham affidavit which the appellate court
found sufficient to defeal summary judgment.

Accordingly, the Appellant, Rajendra K. Aggarwal, M.D., respectfully requests this
Court to reverse the Second District’s decision in this case and reinstate the summary judgment
that bad been granted in Appellant’s favor by the trial court.

Respectfully submitted,

ARNOLD TODARO & Wk CH CO., L.P.A.

K Mﬁmq (0066335)
5 M@fble®ClifT Office Park
s}

Jumbus, Ohio 43215
kpopham{@arnoldlaw.net
Phone: (614) 485-1800
Fax: (614)485-1944
Counsel for Defendant-Appellant
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The undersigned hereby certifies that a true and accurate copy of the foregoing was
served upon all parties or counsel of record by regular U.S. mail, postage prepaid, this g z 22 !
day of January, 2010.

Lawrence J. White, Esq.
2533 Far Hills Avenue

Dayton, OH 45419
Counsel for Plaintiff-Appellee
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IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

BARBARA PETTIFORD | | | |
Appeliate Case No. 22736

Plaintiff-Appetllant . :
<. Trial Court Case No. 05-CV-4831

V' - .
. ' , (Civil Appeal from
RAJENDRA K. AGGARWAL ... : Common Pleas Court)

Defendant-Appeliee

-----------

OPINION

Rendered on the 24" day of July, 2009.

LAWRENCE J. WHITE, Atty. Reg. #0082363, 2533 Far Hills Avenue, Dayton, Ohio 45419
Attorney for Plaintiff-Appellant :

KEVIN W. POPHAM, Atty. Reg. #0066333, Arnold Todaro & Welch, 2075 Marble Cliff
Office Park, Columbus, Ohio 43215
Attorney for Defendant-Appellee

WOLFF, J.
Barbara Pettiford appeals from a summary judgfnentiséuédin favor of appellee,
Rajendra Aggarwal, M.D., in a medical malpractice case. Forthe following reasons, the

judgment of the trial court will be reversed and remanded for fUrthér'proceedings.
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At a!l tlmes relevant, Dr Rajendra Aggarwal operated a famlly practice and minor

Mt surgery facility in Day’con Ohto Barbara Pettn‘ord was a patient of Dr Aggarwal

in June 1999, Dr. Aggarwal admm!stered chest x-rays and an MR!to Pettrford After-- '
revaewmg the x- rays Dr. Aggarwal- reported that the test results were "ciear and normai
D, Aggarwal conducted another MRFin July 2()02 and dlscovered that Pettlford had a
large_mass in herlungs. Pettiford was hospitalized shortly thereafter for a collapsed lung, - '
and her right lung was -removed in August 2002. 7 |
-In 2003, Pettiford filed a medical malpractice éction agaihst Dr. Aggarwal, but
disﬁ issed the action without prej'udi'ce. Pettiford then refiledthe medical matpracﬁce action
in 2005, contending that Dr, Aggarwal had breached .the apﬁiicéble standard of care by
failing to properly administer and read the 1999 MRI and X-rays, an_d by failing to diaghose
and timely treat the lung mass. | -
~-In Fébruary 2006, Dr. Aggarwal filed a motion for summary judgment, supported
| only by his own brief affidavit. Dr. Aggarwal stated that he: héd reviewed all the medical
records in the case. Dr. -Aggamal-concluded that he did not deviate from accepted
standards of medical care, and that a.ny injury Pettiford had sustained was not caused by
any alleged deviations from recognized standards of medical care.
Pettiford’s response memorandum was accompanied by letters from two doctors,
Dr. Klein an& Dr. Sickles, w_hd Eoth stated that Dr. Aggarwal had deviated from accepted
standards of care by failing to see a lung mass that was present oﬁ the 1999 film. Although
these letters were not presented in acceptable Civ. R. 56 format, Pettiford also submitted

an affidavit from Dr. Sickles. Inthe affidavit, Dr. Sickles stated that he was board certified
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in famn!y practace and spent more than ?5% of hrs time in the clinical practice of medicine.
Dr. Slckies further mdteated that he had rewewed Pettiford’s med}cai records, including
records from Good Samantan Hespitai and the chest x-rays- that were taken in Dr.
Aggarwal’s office in June 1999, and July 2002, Dr._Slcklee stated that.

“7. ltis my opinion to a feasonable degree rof medical certainty that Dr. Aggarwal
devieted -from the acceptable standard of ea_re fora farhiiy physician by failing to reeoénize_
the iung mass on Ms. Pettiford’s x-ray as of June 18, 1999.. While this film is over
| penetrated the mass is still visible on this film, |

“8. Of incidental note as | was viewing this. x- ray on our view box, one of my
partners, unprompted, looking overmy shoulder, was also abie to recognize that there was
an abnormality in the right hilar area. - |

“40. Dr. Aggarwal could have rﬁet the applicable standard .of eere by either using
a hot Iight o beﬁer view the over benetrated areas of the film, although | do not leelieve that
this is absolutely necessary to see the mass in the right hilar area. He further could have
repeated the film with less penetration in order to get better images 'or he could have
referred the film out to a radiologist for a reading if he was uncertain what the reading of
the film should be. |

“1‘1. In any event, it is my opinion that a family physician who undertakes the
responsibility for reading chest x-rays should have not missed this lesion..

“12. Failure to fecognize this was a deviation of the standard of care of a physician
undertaking that responsibility.”  Affidavit of Dr. Trent Sickles, attached to the Pettiford

Response to Mation for Summary Judgment.
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Upon reviéwing the materials submitted in connection with the motion-'for summary
Jjudgment, the trial.court ovérruléd the motion in Juné 2006. The court stated that “Ciéarly
there is a genume issue of matenal fac:t present. As such, summary ju&gfﬁent' is

inappropriate.” Decision and Entry Overruling Motlon for Summary Judgment, p. 5.
| The case was set for trial during 2006 and 2007. However, the tr-tal court granted
a ]olnt motion for continuance in 2006 and a defense motion for cont;nuance in2007. The
trial u!tlmately was scheduled to begin on Februaw 11, 2008; with a final pre-trial to be held
January 30 2008. The summary judgment motion deadline was aiso extended until
" November 13, 2007. |
In November 2007, defense counSel took a discovery deposition of Dr. Sickles. At
the deposition, Dr. Sickies stated that he -had reviewed gverything he needed to form his
full and fina! opiniens in the case, and tlﬁat he was prepared to give those opinions.  Dr.
Sickles then expressed essentially the same opinions he had mentioned in his earlier
- affidavit. Dr. Sickles reiterated that Dr. -Aggaiwa! had deviated from acceptabie standards
of medical care by failing to recognize the lung mass on Peﬁifﬁrd’s June 199.9 x-ray. See
Deposstaon of Dr. Trent Sickles, p. 48. Sickles also stated that Dr. Aggarwa¥ could have
done a number of things to meet the standard of care, mciudlng repeating the film, using
a hot-light, sending the film out for an “over-read,” sending Pettiford for a CAT scan, or
referring Pettiford to a specialist if he did not know what caused her symptoms.
During the deposition, Dr. Sickies said that hé did not intend to render any opinions
about the treatment Pettiford may have undergone if a diaghosis had been made in June
1999. He further stated that he did not intend to render any opinions about the effect of

the alleged three year delay upon Pettiford’s “treatment or course,” and did not intend to
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render any causation opinions. Id. at pp. 38-40.
Oﬁ January 30, 2008, Dr. Aggarwal filed a second-motion for summary judgment,
* alleging that Pettiford had conceded that she would be unable to provide expert testimony -
on causation. Thfs statement and the motioh. were baséd on thé above causatigﬁ '
téstimony in_ the depositiqn of Dr. Sickles. In response to the motion, Pettiford submitted
another'afﬁdaﬁt from D_r._Sif:kies. This afﬁdavit stated as follows: .
-~ “1. My name is Trent Sickles. lam a licensed physician and | have gi_ven sworn
testimony regarding the negligence of Dr. Aggarwal by Barbara Pettiford.
9| further agree to testify as anr‘expértfor the Plaintiff, Bérbara Pettiford regardiﬁg
| damages she has suffered as a direct and prb‘ximate result of Dr. Aggamai’s negiigencef
‘3. Speciﬁqally, | believe that Ms. Pettiford endured.pain and sufferiné for an’
extens‘ivé period of time as a direct and proximate result of Dr. Aggarwal's negligence in
failing fo d'iagnose the tumor in her fight fung.
“4.' | further believe that Ms. Pettiford suffered the crisis of a collapsed lung, and
extended hospftai stay as a direct and proximate resuit df Dr. Aggarwal.” Sickles Affidavit,
~ attached to Plaintiffs Motion in Opposition to Defendant's Motion for Summary Judgment.
The affidavit did not set forth an explanation for adding these opinions.” In
response, Dr. Aggarwél filed a memorandum and a motion to strike the affidavit,

contending that affidavits contradicting former deposition testimony may not, without

The memorandum Pettiford filed in the trial court did offer some explanation,
including the fact that Dr. Sickles was not an oncologist and interpreted the causation
questions to refer to the rate of growth of the tumor from 1999 to 2002, and the lost
chance to save the lung due fo the delay. However, these comments were not
submitted.in the form of an affidavit, and we have not considered them in ruling on this
matter.
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sufficient explanation, be used to create genuine issues of material fact and defeat .
_ éummaryjﬁdgment. Subsequently, in a one-paragraph decision, the trial court granted Dr.
Aggarwal's motion for summary-judgment, without elaborating on its reasoning.

Pettiford timely appealed, and raises one assignment of error.

Ho
Pettiford's singlé assignmeﬁt of error is as foliows:
“THE TRIAL COURT “IMPROPERLY GRANTED SUMMARY JUDGMENT
'BECAUSE THERE IS A GENUINE ISSUE OF MATERQA.L FACT THAT SHOULD
PROCEED TO TREAL. (DECISION ORDER AND ENTRY GRANTING DEFENDANT'S
RENEWED MOTION FOR SUMMARY JUDGMENT, APRIL 1, 2008).”' | '

Under this assignment of error, Pettiford contends that she met the burden of
providing expert testimony tegardi'ng_Dr. Aanma'E’s negligence andthe causal relationship
between the negligencé and her injuries. Pettiford further contends that the rule against
submitting contradictory affidavits applies ohly to parties, not non-party witnesses.

“We review summary judgment decisions de novo, which means that we apply the
same standards as the trial court.” GNFH, Inc. v. W. Am. in:s. Cao., 172 Ohio App.3d 127,
133, 2007-Ohio-2722, at 16. "A trial court may grant a moving partyrsummary}udgment
pursuant to Civ. R. 56 if there are no genuine issues of material fact remaining to be
litigated, the moving party is entitled to judgment as a matter of law, and reasonab!é minds
can come to only one conclusion, and that conclusion is. adverse to the nonmoving party,-
who is entitled to have the evidence construed most strongly in his favor.” Smith v. Five

Rivers MetroParks (1999), 134 Ohic App.3d 754, 760.
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According to the Ohio Supreme Couﬁ:

“In order to establish medical malpractice, it must be shbwn by a preponderance of
evidence that the injury complained of was caused by the doing:of some particular thing
or thingé that a physician or surgeon of ordinary skill, care and diligence would not have
done under like or similar conditions or circumstances, or by the failure or omission to.do
some partiCUlér thing or things that stich a physician or surgeoﬁ wotlld have done under
like or s-imila'r conditions and circumstance.s, and thaf the injury comp!ainéd of was the
direct and proxnmate resuit of such domg or-failing to do some one. or more of such
1l particular things." Bruni v. Tatsum: {1976), 46 Onio St.2d 127, syllabus. Accord, Moore
| v. Kettering Mem. Hosp., Montgomery-App. No_‘ 22054, 2008-Ohio-2082, Y 20-21.

The evidence in the present case comﬁ:lies with tﬁese requirements and establishes
genuine issues of material fact conceming Dr. Aggarwél’s breach of care and damages
proximately resuiting from the breach. However, Dr. Aggarwal contended below, and
maintains on appeal, that the affidavit of Dr. Sickles contradicts his prior deposition
testimony, and cannot be considered under the Ohio Supreme Court decision in Byrd v.
| Smith, 110 Ohio 5t.3d 24, 2006-Ohio-3455. |

in Byrd, the Ohio Supreme Court considered a ceriified conflict on' the issue of
“whether a party’s affidavit that is inconsistent with or contradictory to the party's deposition
testimony should be considered by the trial court in deciding a motion for summary
judgment.” 2006-Ohio-3455, at §f 1 (emphasis added). | |

The plaintiff in Byrd had been injured while driving a van owned or leased by his
employer. id. at§ 2. The plaintiff's deposition testimony clearly indicated that he was on

a personal errand and was not within the scope of his employment while driving the van.
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Consequently, the émptoyer's insurer filed a summary judgment mbtion based on tﬁat fact.
\d. at § 4 and 14. -

‘In responding to the motién, the ‘plaintiff filed an- affidavit-outlining facts that
_contradicted his earlier deposiﬁon testimony — or were at least inc_:dnsistent — and argued
that he was within the scope of his employment at the time of the collision. Id. at 15 and

15-19. The tfiéi court did nat refer to the affidavit, but gfanted the insurer's suﬁiméry
_judgment motion, based on the plaintiff's adm!ssmn that he was driving home from his
father-in-law’s house at the time of the acc;dent Id at 186. |

In answenng the certified question, the Ohio Supreme Court noted that it had
"already held that a mo\nng party's contradlctory affidavit may not be used fo obtain
summary judgment.” Id. at Y] 22, citing Tumer v. Tumer (1 993), 67 Ohio St.3d 337 The
court noted that dispute existed regarding the rule’s potential application to non-moving
parties.-ld. at§ 23. | In discussing this point, the Ohio Supreme Court observed that moving
and non-moving @arties bccupy somewhat different positions with reg_ard to théir burden
on summary judgment. Whereas movants must show the absence of material fact, non-
movants receive the béneﬁt of all favorable inferences. Id. at 25. Accordingly, the court
stated that:

“We first hold that when determining the effect of a ;party's affidavit that appears to
be inconsistent with the party's deposition and that is submitted either in support of dr in
opposition to a motion for summary judgment, a trial court must consider whether the
affidavit contradicts or merely supplements the deposition. Unless a motion to strike has
been properly granted pursuant to Civ. R. 58(G), all evidence presented is to be evaluated

by the frial court pursuant to Civ. R. 56(C) before ruling. if an affidavit of a movant for
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summary judgmentis inconsistent with the movant's former deposition testimony, summary
judgment may not be granted in the movant's favor. ™ *

-"With respect_ to a nonmoving party, the ,z;ﬁélyéis is..a bit different. If an affidavit
appearsto be inconsistent with a deposition, the court must look to any explanation for the
inconsistency. We do not say that a honmdving party's affidavit should always‘ 'prevent ,
summary judgment when it contradicts the affiant's previous deposition testimony. After
all, deponents may review their depositions and correct factual error before the depositions
are signed. ** ¥ | 7

“\We hold that an affidavit of a parfy opposing summary judgment that contradicts
former deposition tesiim‘ony of that party may not, without sufficient éxp!anation, create a
genuine issue of material fact to defeat a motion for summary judgment.” Id. At i 26—28 '

(emphaéis added). |

In the present case, contradictions do exist betwe_en.the deposition of Dr. Sickles
and his subéequent affidavit. However, we conclude that Byrd does not cdntrol, becéuse
~ Byrd deals with contradictory affidavits of parties, not non-party witnesses. See Walkerv.
Bunch, Mahoning App. No. 05-MA-144, 2006-Ohio-4680, at § 33 (distinguishing Byrd
because it deals only with affidavits of a "party ") (emphasis in original). Accord, Gessner
v. Schroeder, Montgomery App. No. 21498, 2007-Ohio-670, at 1 53-57.

Dr. Aggarwal contends that Byrd should apply to expert wifnesses, like doctors, who
are retained by the parties and whose affidavits are drafted by counsel. However, experts
are no different in that regard than other non-party witnesses. As we previously explained:

“The party witness generally has the benefit of counsel to protect him from

inadvertent misstatements. Therefore, when a party witness has given certain defrimental

THE COURT OF APPEALS OF OBIO

SECOND APPELLATE DISTRICT
Appx. 11




.10-

answers in a deposition, but subsequently, upon advice of counsel, sets forth averments
in an affidavit in order to ‘clarify’ or ‘correct' what was said in the deposition, the subsequent
afﬂdavit‘shoutd be disregarded. The affidavit is being used as a Self-servihg device o
avoid damaging'admissions zﬁade by the party witness during his deposition.

"However, in a situation where a non-party witness has given certain testimony in
a deposition and then given contradictdry averments in a subsequent éfﬁda\)it, the- séme
factors are not present_. Neither the litigant nor His attorney can prevent the nonparty
witness from deliberately or in adverténtty m'isstating. facts d‘uring'the dép_osition, atleastnot
to the same extent that the litigant as ,witneés can be protected frorh inadvertent
misstatements 6ﬁri_ng a deposition. Moreover, statements made by the non-party witness
iﬁ his deposition are n-ot- in the nature of judicial admissions.” Clemmons v. Yaezell (Dec.
28, ﬁ988). Montgomery App. No, 11132, 1988 WL 142397, ** 5-6.

In the present case, Dr. Sickles’s statements'were not judicial admissions, and
Pettiford’s counsel was not acting as the attorney for Dr. Sickles at the deposition. From
that standpoint, Dr. Sickles was in the rsame position as other non-party withesses who are
called fo offer testimony. |

Accordingly, Byrd does not apply and the absence of an explanation for the alleged
contradiction Was not required before the trial court could consider Dr. Sickies's testimony.
The testimony as giveﬁ creates genuine issueé of material fact for purposes of Dr.
Aggarwal’s alleged breach of accepted standards of medical care, and whether the breach
prokimateiy resulted in damages to Pettiford. We note that the jury would be capabie of
hearing the testimony at trial and deéiding the weig'ht it should receive.

Based on the preceding discussion, Pettiford’s assignment of error is sustained.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT )
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m -
Havir{g sustained the assign%nent of error, the judgment of the trial court will be
reversed and the matter remanded for further proceedings.

Judgment reversed and cause remanded.

..............

GRADY, J., concurring:

A court may strike an affidavit offered in support of or oppb’sition to a motion for
summary judgment when it is inconsistent with the affiant's prior deposition or other sworn
testimony énd the inconsistency is evidentiary in nature and sufficiently unambiguous to
deny the subsequent affidavit the pfesurnption of credibility affbrded evidentiary materials
ina summaryjuc_igmant proceeding. Tumnerv. Turner (1993}, 67 Ohio St.3d 337.

The statements-of opinion m Dr. Sickles’ affidavit regarding Defendant's alleged
negligence are not unambiguously inconsistent with his prior deposition téstimony that he
did not ihtend to offer such opinions, because that prior declaration did not necessarily
foreclose the possibility that Dr. Sickles, after a further review of the medical records, would
form an opinion that would permit him to testify for the Piaintiff, as he apparently did.
Furthermore, his statement that he did not intend to testify was not evidentiary in nature,
being wholly irreievan_t to any claim for relief or defense to it in the litigation. Therefore, the
trial court erred when it struck Dr. Sickles’ affidavit and granted Defendant’s motion for
summary judgment.

That is not to say that | in any way disagree with the majority’s view that, on the

holding in Smith v. Byrd, 110 Ohio St.3d 24, 2008-Ohio-3455, the rule of Turner is limited
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fo th.e affidavits of parties to the litigation and therefore cannot apply to Dr. Sickles. | fully
concur. | simply believ'e- that the standard Civ.R. 56(C) imposés,- that doubts be resolved
in favor of the non-movant, likewise apply to whether ornota gen urine inconsistency exists; '
and that on this record there is not one. Furthermore, because physicians are oftén
reluctant to testify until they know their own malpractice cdverage won"f be affected, the

- course of events before us suggests a possible “sandbagging” we ought not endorse.

.............

DONOVAN, P.J., dissenting:

| dissent. In Dr. Trent Sickies' deposition, there were several unequivocal
statements thaf he did not'iﬁtend to off_ef a‘n_y‘Opinions on causatioh, a necessary element
.of a medical maipracﬁce claim:

“Q: Do you intend to render any opinions concerning the treatment that she may or
may not have undergone had a diagnosis been made in June of 19997 |

“A: No. |

“Q: Do you intend to render any opinions as to the effect of the alleged three-year
delay upon the patient's treatment or course?

“A: No.

“Q; Do you intend to render any causation opinions in this case?

“A: No.”

(Dep. Tr. at 38)

“Q): What is your understanding of Miss Pettiford’s subsequent diagnosis in 20027

What was she diagnosed with?

THE COURT OF APFEALS OF OHIO
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“A: My general recollection is lung cancer, but | can’t even recaii the specifics,
because after | looked at the records 1 pretty much determined that | couidn’t tesﬁfy or gEvé
any opinions about causation. so | haven't looked at that since a y'ear-and-a-h'alf ago.”
(id. at 56) (emphasis added).

Thereafter, the affidavit of Dr. Sick_l_es was filed on February 6, 2008, the same day
the Appéltant filed its memarandum contra defendant's motion for summary judgment and
just six days before the judgment of the frial court was rendered. The affidavif, in
‘completely contradicting the prior statements made in the deposition, stated ‘| further agree
to testify as an expert f_or the Plaintif, Barbara Pettiford regarding damages she has
_ 'suffer'ed as a direct and proximate result of Dr. Aggarwal's negligence.” |

Nothing in the record even remotely suggests thét Dr. Sickies did not initi.aliy want
td__testify as fo causation because physicians are often purportedly reluctant to testify until
théy know their own medical malpractice coverage will not be affected. In fac;t, the record

| is completely void of any explaﬁation as to why Dr. Sickles changed his testimony in an
_ affidavit submitted the sameday as the Appellant's memorandum in oppositi'on to summéry
judgment.

Most differe'nces between a witness' affidavit and deposition are more a matter of
degree and details, than direct contradiction as here. If the differences fit into a category
of variations on a theme, this is ground for impeachment and nota vitiation of the later filed
document. If, on the other hand, the subsequent affidavit is a clear contradiction and
indeed a new expert opinion involving material issues in the suit, without explanation, the

affidavit must be disregarded and should not defeat the motion for summary judgment.
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The majority, acknowledging that COntradfctions exist between the deposition of Dr.

Sickles and his subsequent affidavit, concludes that Byrd:v. Smith, 110 Ohio St.3d 24,
2006-Ohio-3455, does not control in this case because they ;onciude’ that Byrd }s.
inapplicable to non-party witnesses. | do not agree with such a narrow reading of Byrd,
Throughout the Byrd opinion, the Supreme'Court never canclusively holds fhat it applies
énly to parties to the litigation.

Although | would agree that Byrd shoﬁld not apply to some non-party lay withesses,
| do not agree with the majority that it should not apply to a retained expert witness. -In
Clemmons v. Yaezell (Dec. 29, 1 988),_Montgomery App. No. 11132, at **5-6, we explained
the difference between a party witness and a hon-party wifness: |

“The party witness generally has the benefit of counsel to protect him from
inadvertent misstatements. Therefore, when a party witness has given certain detrimental
answers in a deposition, but subseguently, upon ad\nce of counsel, sets forth averments
inanaffi da\nt inorderto clarlfy or ‘correct’ whatwas Sald inthe depos:tlon the subsequent
affidavit should be disregarded. The affidavit is being used as a self-serving device to
avoid damaging admissions made by the party witness during his deposition.

“However, in a situation where a non-party witness has given certain testimony in
a deposition and then given contradictory averments in a subsequent affidavit, the same
factors are not present. Neither the litigant nor his attorney can prevent the nonparty
witness from deliberately orinadvertently misstating facts during the deposition, at least not
to the same extent that the [itigant as witness cén be protected from inadvertent

misstatements during a deposition.” (emphasis added)
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Whén the deposition testimony of a non-party witness involves a lay withess’ recall
of factual events and circumstances, | agree that Byrd may not apply. However, the issue
at bérinvotvesnew “opinions” of an expert witness, retained by Appellant, for his festimony.
In fact, expert witnesses are regulated by more demanding and restrictive discovery rules.
In th‘is.context, a retained expert witness is more akin to the party in terms of management
by counsel and prov’fding testim.ony favorable to the claims. The issue isn't one of memow
or recall, it is one of the forming, and subsequent'contradictory changing of opihions. Here,
the affidavit of Dr. Sickles is being used in the same way prohibited by C!erﬁmons: as a
self-serving device to avoid darmaging testimony given during that deposition. Only after
the Appellee had filed his motion for summary judgment, stating that Appél[ant had not {
adduced any evidence as to causation and damages, did fhe Appellant obtain an eleventh-
hour affidavit from Dr. Sickles,

In Byrd, the Supreme Court ruled that a three-step analysis must be followed in
determining whether to disregard an affidavit inconsistent with or contradictory to prior
deposition testimony when ruling on a motion fo'r summary judgment. -First, the trial court
must consider whether the affidavit contradicts or merely supplements the deposition.

Here, as noted above, the attestation in Dr. Sickles' last-minute affidavit Es_ a
compéete contradiction to the testimony in his deposition. In Dr. Sickies' deposition, he
unequivocally indicated that he would not be rendering any opinions as to causation. He
stated that since he couldn’t give any opinions on causation, he hadn't looked at the
plaintiff's file for a year and a half. Furthermore, he agreed that if he were to change his
opinion, he would contact the defendant so the defendant could conduct an additional

deposition. Thereafter, Dr. Sickles submitted an affidavit that stated: I further agree to
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festify as ran expeft for the Plaintiff, Barbara Pettiford reg_arding damages she has suffered
as a rdirect and proximate result.of Dr. Aggarwal's negtigénce." |
| " The second step of the Byrd anéiysis requires‘fhe trial court to conslider ifan afﬁda\}it
apﬁears to be inconsistent with a deposition, the court must look to any explanation for the
inconsistency.

| ) Héfe, there is nothing in the record that provides. an explanatioﬁ for the
inconsistency. Dr. Sickles testified that he had no opinion as to causation at his deposition |
on Noyember 14, 2007. He also agreéd that if he were to modify, élter, change, a_rﬁend,
for aﬁy a.dditiona! opinions or modify the ones given the day of the depositionthat he wogld
contact Appellant’s counsel so an additional deposition could be held. After the Appeliee
moved for summary ju.dgment on January 30, 2008, the Appeliant filed Dr. Sickles’ |
contradictory affidavit on February 6, 2008, the same day the memorandum contra
Appéliee’s motion for summary judgment was filed.

The final step of the Byrd analysis requires that " [olrdinarily, under [Civ.R.] 56(C),
when an affidavit is inconsistent with afﬁant’s; prior deposition testimony as to material facts
and the affidavit neither suggests affiant was confused at the deposition nor offers areason
for ihe contradictions in her prior testimony, the affidavit does not create a gehuine issue
of fact which would preciude summary judgment.” Byrd, 110 Ohio St.3d at 30. The Court
thereby suggests that, in this third step, a trial court must examine the depositions and
affidavits to determine if there is a valid reason for the inconsistencies. If there is not a
valid reason for the inconsistencies, the Court heid, "anraffidavit of a party opposing
summary judgment that contradicts former deposition testimony of that party may not,

without sufficient explanation, create a genuine issue of material fact to defeat a motion for
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summary judgment.” fd.

An unsubstantiated a-ts'se'rtion is not sufficient to overcome the effeét of priot
unequivocal testimony under oath. Dr. Sickles had access {0 the'_pertinént information at -
the time of his earlier testimony. He chose:not to use the pertinent informati-dn because,
in his words, "l can't even recall the sbeciﬂbs,-beéause after | looked at the records | pretty
much detérmined that | couldn't testify or givé ény opinioné about causation so | haven't
Iobked at that since é'year»a‘nd@—half ago.” (Tr. at56.) There is no indication his opinion
on ‘causatioﬁ is based-on newly discovered evidence nor does the earlier testimony
éuggest any confusion which the affidavit éeeks"to explain. Dr. Sickles does not give us
a credible explanation based upon furthef__{ review, careful study, or even fear of loss of
insurance as the separate concurring opinidn suggests. |

I WOuld hold that the Byrd analysis applies in this case, whefe an expert:witness -
hired by the plaintiff — contradicts his unequivocal sworn deposition testimony with an
unsubstantiated, and last minute, affidavit, Accordingly, | would affrmthe trial court's grant

of summary judgment.

..........

(Hon. William H. Wolff, Jr., retired from the Second District Court of Appeals, sitting by
assignment of the Chief Justice of the Supreme Court of Ohio).

Copies mailed to:

Lawrence J. White
Kevin W, Popham
Hon. Frances E. McGee
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IN THE COURT OF APPEALS OF OHIO

SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY
BARBARA PETTIFORD
Appetlate Case No. 22736
Plaintiff-Appeliant : '
' . Trial Court Case No. 05-CV-4831
V. :
< (Civil Appeal from

RAJENDRA K. AGGARWAL Common Pleas Court)

Defendant-Appellee FINAL ENTRY

...........

Pursuant to the opinion of this court rendered on the 26th __ day

of July . 2009, the judgment of the trial court is Reversed and Remanded.

_ Costs to be paid as stated in App.R. 24.

MARY E. DONOVAN, Presiding Judge

WILLIAM H. WOLFF, JR., J )
(Sitting by Assignment)
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Copies mailed to:'

Lawrence J. White
2533 Far Hills Avenue
Dayton, OH 45419

Kevin W. Popham

Arnold Todaro & Welch
2075 Marble Cliff Office Park
Columbus, OH 43215

Hon. Frances E. McGee

Montgomery County Comman Pleas Court
41 N. Perry Street '
Dayton, OH 45422
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IN THE COURT OF COMMON PLEAS, MONTGOMERY COUNTY, OHIO

BARBARA PETTIFORD,
Flaintiff,

Ve,
RAJENDRA K. AGGARWAL, M.D.
Defendant.

Case No. 05 CV 04831
Judge MctSee

Page 1 of 1

This matter came lo be heard on Defendant's renewed Motion for Summary

Judgment originatly filed February 27, 2008 and renewed January 30, 2008. Upon

review of the motion amf Plaintiffs responsa, it is hereby ORDERED that Defendant's

Motion to Renew is GRANTED, that Defendant’'s Motion for Summary Judgment is

GRANTED, and judgment & hereby rendered in favor of Defendant as a matter of law.

Copies to:

Kevin W. Popham, Esq.
Lawrence J. White, £5q.

http://www.clerk.co.montgomery.oh.us/profimage _onbase.cfm?docket=12850822
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