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IN THE SUPREME COURT OF QHIO

IN RE:

Complaint Against:
Case No. 09-2302
PAUL J. KELLOGG (#0062303),

RESPONDENT
RELATOR’S OBJECTIONS
CINCINNATI BAR ASSOCIATION,

RELATOR

RELATOR’S OBJECTION TO THE FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND RECOMMENDATION OF THE
BOARD OF COMMISSIONERS ON GRIEVANCES AND DISCIPLINE

Relator objects to the Board’s recommended sanction against Respondent.

Relator submits the following brief in support of this objection.



STATEMENT OF FACTS

Respondent Paul Kellogg graduated from the University of Dayton School of Law
and was admitted to the practice of law in Ohio in November 1993. (Findings of Fact, at
1). In 2003, Respondent met his friend Steve Warshak for lunch, where the two discussed
the possibility of Respondent becoming general counsel of Warshak’s company.
(Findings rat 2). Shortly thereafter, Warshak offered Respondent the position with
Berkeley Premium Nutraceuticals, (Findings at 2.) Respondent accepted the position in
an industry he knew virtually nothing about and failed to educate himsel{ about the Food
and Drug Administration or how to handle FDA investigations. Respondent was
admittedly in over his head. (Hearing Transcript, May 22, 2009, at 102-104).

In late 2003, the Federal Trade Commission (FTC) began investigating the
company after receiving & number of consumer complaints. (Findings at 2.) In March
2004, the first of six class action lawsuits was filed against Berkley. (Findings at 2.) In
May 2004, the Food and Drug Administration (FDA) notified Respondent that they
planned to conduct an immediate investigation at Berkeley. (Findings at 2.) After these
investigations, Respondent faced federal felony charges. Respondent did not énter into a
plea agreement, rather, he went to trial and was convicted of six felony offenses inctuding

two counts of conspiracy to commit money laundering, two counts of money laundering,



one count of conspiracy to obstruct procecdings before the U.8. FTC and one count of
conspiracy to obstruct proceedings before the U.S. FDA. (Findings at 4).1

The two counts of conspiracy to commit money and the two counts of money
laundering are a result of Respondent’s involvement in the Berkley’s frandulent “auto-
ship” system and funding of two trusts with the proceeds. (Findings at 4). Customers
were offered a free sample of the company’s product, but were required to provide their
credit card number in order to pay the shipping fees. (Relator’s Exhibit 6 at 6-10Y. After
the free sample was sent, Berkley would automatically ship additional product to the
customer and bill their credit card at regular intervals. (Relator’s Exhibit 6 at 10}
Customers found it nearly impossible to obtain a refund or stop the shipments. ( Relator’s
Exhibit 6 at 7.) Berkley engaged in a pattern of complex and unnecessary money
transfers to render the proceeds impossible to trace. (Relator’s Exhibit 6 at 6-7).

Although Respondent did not begin working with Berkley until 2004, the
Government argued that Respondent’s awareness of the company’s practices pre-dated
his employment; as early as October 2002, when he served as outside counsel for
Berkley, he wrote a letter to the Better Business Bureau stating that he represented the
company regarding its “auto-ship” system. This was the heart of the defendants’ scheme
to defraud customers. (Relator’s Exhibit 4, Government’s Response to Kellogg’s Motion
for Acquittal at 2-3; see also Relalor’s Exhibit 6 at 21).

The two counts of money laundering resulted from Respondent’s role in the
review, execution and funding of two trusts for Warshak. (Findings at 3). These trusts

were used to hide the proceeds of the “auto-ship™ conspiracy during a time when the FTC

T 5ee Relator’s Exhibit 1, Indictment, also excerpted in the appendix hereto, and Relator’s Exhibit 7,
ludgment in a Criminal Cclse also excerpted in the appendix hereto.
2.8, v, Warshak ct. gl, No. 06-CR-0111 {S.I3. Ohio May 13, 2008) (Opinicn dﬂd Order)
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was in the process of determining Berkley’s ability to pay a proposed consent settlement.
(Findings at 3). Respondent served as a trustee for both trusts and facilitated the transfer
of pearly $14 million to the trust. (Findings at 3). Respondent was found guilty of
obstructing proceedings before the FTC due to his involvement in the review, execution,
and funding of the trust agreements. (Findings at 3).

The final felony conviction, obstructing proceedings before the FDA, 1s a result of
Respondent’s involvement in removing misbranded supplements from a warehouse in
advance of an FDA. inspection. (Findings at 2-3). The FDA had scheduled a routine two-
day inspeetion. Respondent was responsible for giving the investigators access 10 the
company’s facilitics. (Findings at 2-3). Respondent learned that the warehouse would be
searched the next day. (Findings at 2-3). Respondent knew that misbranded supplements
were located in the warehouse, and instructed the warchouse workers to get 1id of the
misbranded supplements. (Findings at 2-3). The misbranded supplements were removed
for the inspection, then returned to the property after the inspection was complete.
(Findings at 2-3).

Respondent was senfenced to one year and one day in federal prison, to be
followed by three years of supervised release, and was to forfeit to the United States
$44.876,781.68 in money laundering judgment forfeiture jointly and severally with two
co-defendants. (Relator’s Exhibit 7, Judgment in a Criminal Case).

Respondent filed a Motion for Judgment of Acquittal, which the court denied,
noting that there was “adequate evidence for the jury to conclude that [Respondent]
agreed with others to hide the [misbranded supplement} and ordered it to be moved.”

{Relator’s Exhibit 6 at 26). The court further held that:



the jury rationally concluded that [Respondent] knew about the nature of

Berkley’s business, and that the proceeds going into the trust came from unlawful

activity. [One witness’] testimony concerning [Respondent informing hm that

there was a] “window of opportunity’ leaves no doubt about evidence regarding

[Respondent’s] intent to put the assets out of reach of the Federal Trade

Commission. The jury rationally concluded that [Respondent] intended to make

the assets more difficult to trace to the original source.

(Exhibit 6 at 22-23)
Respondent chose not to appeal his conviction or sentence. (Findings at 4).

As a result of these convictions, Respondent’s law license was placed on interim
suspension on December 14, 2009, shortly after the Board received a certified copy of the
felony conviction. (Findings at 7).

At the hearing, Respondent admitted all five violations of the Ohio Rules of
Professional Conduct alleged by Relator in the Complaint, and later stipulated to the First
Amended Complaint setting forth the specific rules violations in the alternative under
both the Ohio Rules of Professional Conduct and its predecessor, the Chio Code of
Professional Responsibility. (Flearing transcript, May 22, 2009, at 170; see also Joint
Motion for Agreed Order and First Amended Complaint.)’ At the conclusion of the
hearing, Relator recommended a sanction of permanent disbarment. Respondent
requested a two-year suspension, with the second year stayed, to be retroactively
effective as of September 2, 2008,

The Board found aggravating factors of acting with a dishonest or selfish motive

and multiple offenses. (Findings at 7). The Board found as mitigating factors the fact that

3 The five Code/Rules violations to which Respondent admitted are: (1) DR 7-102(A)(7) and/or Rule 1.2(d)
(representing a client within the bounds of the law/scope of representation and allocation of autharity); (2)
DR 7-102(AXR), 7-109(A) and/or Rule 3.4 (representing 2 client within the bounds af the law/faimess to
opposing party and counsel); (3) DR 1-102(A)3) and/or Rule 8.4(b) (committing illegal acts that reflect
adversely on the lawyer’s honesty or trustworthiness); {4) DR 1-102(A)4) and/or Rule §.4(c) (engaging in
conduct involving dishonesty and deceit); and (5) DR 1-102(A)(5) and/or Rule §.4(d) (engaging in conduct
that is prejudicial to the administration of justice),



Respondent had no prior disciplinary record, cooperated in .disciplinary proceedings,
accepted responsibility for his actions, and expressed remorse. (Findings at 7). The Board
also mentioned Respondent’s diagnosis of hairy cell feukemia. (Findings at 6).

The Board recommended a suspension of two years, with 6 months stayed, to be

applied retroactively to January 15, 2009. (Findings at 7-8).



ARGUMENT

PROPOSITION OF LAW

RESPONDENT WAS CONVICTED AT TRIAL OF SIX FEDERAL FELONIES: TWO
COUNTS OF MONEY LAUNDERING, TWO COUNTS OF CONSPIRACY TO
COMMIT MONEY LAUNDERING, ONE COUNT OF CONSPIRACY TO
OBSTRUCT PROCEEDINGS BEFORE THE FEDERAL TRADE COMMISSION
AND ONE COUNT OF CONSPIRACY TO OBSTRUCT PROCEEDINGS BEFORE
THE FOOD AND DRUG ADMINISTRATION, THIS COURT HAS REPEATEDLY
HELD THAT FELONY CONVICTIONS, ESPECIALLY THOSE INVOLVING
MONEY LAUNDERING, WARRANT DISBARMENT. RELATOR ASKS THIS
COURT TO IMPOSE PERMANENT DISBARMENT ON THE RESPONDENT
RATHER THAN THE LESSER PENALTY RECOMMENDED BY THE BOARD OF
COMMISSIONERS.

Disbarment is Appropriate

“When imposing sanctions for attorney misconduct, we consider the duties
violated, the actual or potential injury caused, the attorney’s mental state and sanctions
imposed in similar cases.” Toledo Bar Ass'n v. Cook, 114 Ohio St. 3d 108, 2007-Ohio-
3253, at § 39.

The ABA Standards for Imposing Lawyer Sanctions §5.1 state that “Disbarment
is generally appropriate when: (a) a lawyer engages in serious criminal conduct, a
necessary element of which includes ...fraud, extortion, misappropriation, or thet...”
Ohio disciplinary opinions reference these standards. See Zoledo Bar Ass'n. v. Cook, at 9
41.

Respondent herein was found guilty of six federal felonies and admitted to having
violated all five disciplinary rules charged by Relator. Relator respectfully submits that

Respondent’s misconduct warrants a more severe penalty than that recommended by the



Board. The Board’s recommendation would allow Respondent’s immediate reinstatement
to the practice of law in Ohio following the resolution of this proceeding,

This Court has held that a felony conviction for money laundering warrants
permanent disbarment. Office of Disciplinary Counsel v. Jones, 66 Ohio St. 3d 74, 1993~
Ohio-101. The respondent in Jones was convicted of money laundering for failing to
report monetary transactions and structuring transactions to evade reporting requirements
and received a 15 month jail sentence, probation and a fine. 7d. at 74. The respondent,
like Respondent in the instant matter, presented a number of witnesses to attest to his
character. The Board found the respondent guilty of violating both DR 1-102(A)(3) and
(4) and recommended an indcfinite suspension with no credit for time served. Id. at 74-
75, The Court refused to adopt the recommendation of the Board, stating that a
conviction of this kind warrants a more severe penalty, disbarment. /d. at 75.

Tn a similar case, the Court held that “such conduct speaks for itself. Disbarment
is the only appropriate sanction”. Office of Disciplinary Counsel v. Williams, 66 Ohio St.
3d 71, 1993-Ohio-100. {1993). That respondent was convicted on two criminal counts
based on his actions in conspiring to launder money from the proceedings of illegal drug
sales. 7d. at 72. He was convicted of failure to report monetary transactions; structuring
transactions to evade reporting requirements and aiding-and-abetting. [d. at 73. The
respondent was given a 10 month sentence, along with probation and a fine. /d. The
Board found the respondent guilly of wviolating both DR 1-102(A}3) and (4) and
recommended indefinite suspension. /d. The panel focused on the government’s

stipulation in the plea agreement that the respondent was the least culpable party in the



money laundering scheme. /d. The Court found that disbarment was the “only appropriate
sanction” for this type of conduct and conviction. Id.

A lawyer who commits this type of iliegal conduct violates the duty fo maintain
personal honesty and integrity. Office of Disciplinary Counsel v. Bein, 105 Ohio St. 2d
62, 2004-Ohio-7012 at § 13. The respondent in Bein pled guilty to two felonies:
conspiracy to engage in interstate commerce of stolen property and money laundering by
selling stolen items. /d. at 9 3. The respondent was sentenced to 6 months of house arrest
and 5 years of probation. /d. The panel unanimously found that the respondent had
violated DR 1-1-2(A)(3), (4), and (6), and recommended permanent disbarment. The
Court found that the respondent tried to downplay his role, acted with a selfish motive,
and caused significant harm. 7d. at § 8. In upholding the Board’s recommendation of
permanent disbarment, the Court noted that attorneys have a “duty to maintain personal
honesty and integrity which is one of the most basic professional obligations owed by
lawyers o the public” and that the legal profession “is and ought to be a high calling
dedicated to the service of clients and the public good.” Id. at §[ 13.

In Cincinnati Bar Ass’n v. Banks, 94 Ohio St.3d 428, 2002-Ohio-1236, the Court
again found an indefinite suspension to be too lenient of a sentence for a felony
conviction. The respondent was found guilty of inferstate transportation of stolea lap-top
computers. [d. at 428, The relator recommended an indefinite suspension, but the Board,
finding violations of DR 1-102(A)3), (4), and (5), recommended permanent disbarment.
The Court agreed, saying “| We} are compelled to impose owr most severe punishment --

disharment.” /d. at 429,



Lastly, the obvious impropriety of illegal conduct necessitates the strict sanction.
Cincinnati Bar Ass’n. v. Schott, 10 Ohio St. 2d 117 (1967). The respondent was selling
securities without a license, a charge relating to his participation in a Ponzi scheme. Id. at
117-119. The Court again found permanent disbarment to be the proper sanction. /d. at
131.

Respondent’s conduct herein was very similar to the cases outlined above. The
Court in Jones and Williams stated that disbarment was the only appropriate sanction for
this type of conviction. Like the respondent in Williams, Respondent conspired to launder
and participated in the laundering of money through his review, cxecution and funding of
two trusts. Also like the Williams respondent, Respondent was charged with, among other
things, violating DR 1-102({A)(3) and (4). Respondent received a greater jail sentence
than the respondent in Williams. Despite the fact that, in Williams, the government had
stipulated the rcspondent was the least culpable person, the Court disbarred the
respondent, While Respondent may have not been the most culpable person in the money
laundering scheme, the government did not stipulate to this fact in the instant matter, as it
did in Williams. Respondent was found guilty at trial of six felonies and ultimately
admitted to having violated all five of the Professional Rules with which he was charged,
thus warranting disbarment.

Respondent’s crimes deceived the public and harmed the public through the loss
of their money — Respondent facilitated the transfer of nearly $14 million to the trusts
with the “intent to put the assets out of reach of the Federal Trade Commission”™ and “to
make the assets more difficult to frace to the original source™ (Relator’s Exhibit 6 at 22)

and “participated in two money laundering conspiracies to hide the source of a portion of

10



proceeds from a conspiracy that defrauded customers, [where] the gain to defendants was
in excess of $400 Million Dollars . . . . (Relator’s Exhibit 8, Statement of Reasons at
VI

All of the cases discussed above involve offenses dealing with causing monetary
harm to individuals through deception. All of the respondents were disbarred for their
conduct. There is no reason why Respondent should not be disbarred for his professional
misconduct. The Court has rejected a suggested sanction of indefinite suspension on
numerous occasions for this type of activity and where the loss to victims has been far
less.” There is no precedent for the Court accepting an even lighter sanction, specifically,
a two year suspension with six months stayed. This lenient punishment should not be

upheld by a Court that routinely disbars lawyers for equivalent conduet.

Aggravation and Mitigation

While this Court decides disciplinary matters on a case by case basts, the Court
has recognized that “other similar disciplinary proceedings are helpful in determining
sanctions” and, therefore, attempts to demonstrate that its decisions “comport with
sanctions...imposed in previous cases involving comparable ethical violations.” Brown,
87 Ohio St.3d at 318. When considering an appropriale sanctions, the Court may also
take into account the aggravating and mitigating factors set forth in Section 10 of The

Rules and Regulations Governing Procedure on Complaints and Hearings Before the

* For cxample, the loss to victims in Banks was calculated to be in excess o $500,000 (Williams, 94 (hio
St. at 429} and in Shot, the loss to victims was over $657,000. (Short, 10 Ohio 5t.2d at 134).

i1



Board of Commissioners on Grievances and Discipline of the Supreme Court (hereinafter
Rules and Regulations).

In aggravation, the Board found that Respondent acted with & dishonest or selfish
motive. They also found that there were multiple offensces of misconduct.

In mitigation, the Board found Respondent had no prior disciplinary record, was
cooperative in the proceedings, took responsibility for his actions and expressed remorse.
However, Respondent has not fully admitted the extent of his involvement in the crime
he was convicted of. At hearing, Respondent testified that “ Greg said ‘I told Paul about
the mishranded Rovicid and he said get rid of it,” which could be possible, but I don’t
specifically remember ever making that comment, but [ definitely would have never told
someone to hide it.” (Hearing Transcript, May 22, 2009, at 41; See also Findings at 3),

At Respondent’s criminal sentencing, he was not given the two-level deduction in
his final score for acceptance of responsibility, Respondent did not receive this deduction
because he did not provide a statement to the parole officer accepting responsibility.
(Hearing Transcript, May 22, 2009 at 97-98.)

Respondent, in his Brief in Support of Recommendations of the Board, argues
that Respondent’s convictions come from two “distinct and discreet” events, the FDA
inspection and the funding of the trusts. (Respondent’s Brief at 2}, Respondent asserts
that he was never charged in connection with the fraudulent “auto-ship” program.
(Respondent’s Brief at 2). However, Respondent cannot separate his criminal conduct
from the fraudulent scheme perpetuated by Berkley. As nofed by the Court in its
Statement of Reasons justifying the sentence,

[Respondent] acted as in house counsel at Berkeley Premium
Nutraceuticals. In that capacity, he participated in two money

12



Jaundering conspiracies to hide the source of a portion of proceeds
from a conspiracy that defrauded customers, and the gain to
defendants was in excess of $400 Million Dollars, since the loss to
customers cannot be reasonably determined. He also tried to
obstruct the investigations of two federal agencies. |[Respondent]
comes from an intact, stable family. By all accounts, he is [an]
excellent family man. It is disconcerting that he chose to help his
fraternity brother and employer launder the procceds of fraud
because the defendant had so much to lose. Y¢ should have been
clear to him the consequences of criminal activity.

(Exhibit 8, Statement of Reasons at VI (emphasis added)).

By continuing to attempt to minimize his ciu]pability, Respondent is clearly not accepting

responsibility for his misconduct.

The Board references a number of witnesses who testified as to Respondent’s
character despite his criminal convictions. In Jones, the respondent also presented a
number of character witnesses on his behalf, Despite the respondent’s apparent geod
character, the Court imposed this strictest sanction on that respondent.

The Board seems to focus on Respondent’s unfortunate battle with cancer as a
mitigating factor in the recommendation. However, the only medical factors listed in
Section 10 of the Rules and Regulations are mental illness and chemical dependency. The
Board should not consider this illness as a mitigating factor, particularly insofar as
Respondent posits no connection between his criminal conduct and his subsequent
physical illness.

While Respondent does have a serious disease, it should not affect the sanction
imposed here. Respondent’s medical condition apparently mitigated his jail sentence, as

his complex medical needs may not have been readily addressed in prison while serving

his sentence. There is no similar reason to allow Respondent’s attorney discipline to be



dictated by his illness. Respondent’s pattern of criminal conduct has shown him unfit to

practice law, and the presence of a physical illness does not change that fact.

14



CONCLUSION
Relator strongly objects to the sanction recommended by the Board as too lenient.
Respondent knowingly participated in two money laundering conspiracies to hide the
source of a portion of the procoeds from a conspiracy that defrauded customers of over
$400,000,000.00, and tried to obstruct the investigations of two federali agencies.
Respondent,
...by taking the oath as an attorney and accepting his certificate to
practice, has assumed a position of public trust, holding himself
out to the public as fit and capable of handling its funds and
problems. Fe has assumed a position of responsibility to the law

itself, and any disregard thereof by him is much more heinous than
that by the layman who may breach the law in all innocence.

“To preserve its prestige and standing, the legal profession should
not and must not tolerate conduct on the part of its members which
brings the profession as a whole into disrepute and invites public
condemnation.” [citation omitted].
(Shott, 10 Ohio St.2d at 131).
This Court has repeatedly held that even an indefinite suspension is too lenient a
pimishment for felony convictions of this magnitude. Accordingly, Respondent should be

disbarred.

Respectfully submitted,

CINCINNATI BAR ASSOCITATION

)
\i@dmh&@x W Wisnaun, @ R M

Peter Rosenwald, Esq. (#0008197) Susan R. Bell, Esq. (#0069@74)
Counsel for Relator Co-Counsel for Relator

The Citadel Building 537 East Petc Rose Way

114 East Eighth St. Suite #400

Cincinnati, OH 45202 Cincinnati, Ohio 45202

(513) 621-2257 (513) 852-8200
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing Relator’s Objections and Brief'in
Support was mailed by First Class United States mail, postage prepaid, to David W.
Greer, Counsel for Respondent, 400 National City Center, 6 North Main St., Dayton, Ol
45402: James P. Fleisher, Co-Counsel for Respondent, 400 National City Center, 6
North Main St., Dayton, OH 45402; and Jonathan W. Marshall, Secretary, Board of
Commiissioners on Grievances and Discipline of the Supreme Court of Ohio, 65 5. I'ront
St., 5" Floor, Columbus, OH 43215 on this 27th day of Janaary, 2010,

STTRSIERE =t R
Edwin W. Patterson I1T (#0019701)
General Counsel
Cincinnafl Bar Association
225 Bast Sixth St., 2™ Floor
Cinginnati, OH 45202
(513) 699-1403
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BEFORE THE BOARD OF COMMISSIONERS
ON
GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF OHIO

In Re: i:ﬁ’
Complaint against : Case No. (8-092

Paul Joseph Kellogg : Findings of Fact,
Attorney Reg. No. 0062303 » Conclusions of Law and

Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

Respontient
. I - P .
Cincinnati Bar Associaiion

Relator

[EErEesE

This matter was heard May 21, 2009, in Cincinnati, Chio and on May 22, 2009, at the
Ashiand Federal Correctional Institite in Ashland, Kentucky, The pam_al consisted of Judge Beth
Whiuﬁorc of Akron, Alvin R. Beli of Findlay, and Nancy 1. Moore, Chair, of Columbus, Ohio,
None of the panel members is a resident of the district from which the c_o‘mp]aim originated or a
member of the probable cause panel that ceriified this matter to the Board.

Qusan R. Bell and Peter Rosenwald represented Relator, Cincinnati Bar Association.
Respondent, Paul Joseph Kellogg, was present only on May 22, 2009, but was represented by
James Fleisher both days.

FINDINGS OF FACT

Respondent graduated from the University of Dayton Law School and was admitted to

the practice of law by the Supreme Court of Ohio in November 1993, In 2003, Respondent was

working at a Cincinnati firm handling primarily cstate planning and small basiness matters.

App. 1



One day in 2003 Respondent received a call from a childhood friend and fraternity
brother, Steve Warshak, and met him for lunch o catch up on each other’s lives, Warshak was
the owner of a quickly growing supplement company, and complained that while he enjoyed the
marketing aspect of managing his company, he distiked dealing with legal issues and attorneys.
Respondent suggested that Warshak .hirc General Counsel for his company.

About two weeks later Respondent got an e-mail from Warshak offering him the positien
o General Counsel for his company. The offer included a generous salary and full benefits,
Aflor a few weeks of evaluating his options, Respondent accepted the position and began
working for Bérkelcy Premium Nutraceuticals | Berkeley].! At that time Berkeley employed
about 1500 people.

Respondent’s workload was light until Jate in 2003, when Berkeley was notified that they
were being investigated by the Federal Trade Commission. Respondent was yesponsible for
providing all documents and information requested by the FTC, Shortly thereafter, seventieen
state atlomey generals also began an nvesti gation of Berkeley based upon numerous consumer
complaints. In March 2004 the first of six class action lawsuits was filed against Berkeley.?

On May 13, 2004, representatives from the Food and Drug Administration came 1o
conduct an immediate inspection at Berkeley., Respondent was given the responsibility for
siving the investigators access to the company’s facilitics. One {acility {the call cenler) was to
be inspected that day and their warchouse facility was to be inspected the following day.

Shortly after being informed of the finpending inspection, Respondent saw the operations

manager of the company and told him that the warehouse would be inspected the following day.

'When Respondent began his employment there, Berkeley was still operating under the names of the three
companies which later combined to form Berkeley. '

} The primary focus of the investigations and complaints was the Berkeley continuity program. Afrer receiving a
“free sample” of the supplements, monthly shipments were automaticaily sent to customers and billed to the
cnstomer’s eredit card, Consumers found it difficult or impossible t cancel the shipments and get refunds.

1)
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Respondent admits that he told the manager to “make sure the warehouse is in order™ for the
ixrspr&:cti-cm.3 Respondent admitted that testimony at the criminal trial indicated that he was
informed about some misbranded supplemcnt in the warchouse, and as a result Respondent
instructed others to “get rid of” the misbranded supplement.” Respondent indicated that it was
possible that he told someone {0 “get rid of it,” but that he would never have instructed workers
to stmply hide the misbranded supplement.

As an result of Respondent’s warning regarding the impending warchouse inspection, a
night warehouse manager had workers load all of the misbranded supplement into a truck and
remove it from the warehouse, The supplement was then returncd to the warchouse after the
FDA inspection was completed,

I September 2004, as the investigations into Berkeley's activities increased, Warshald’s
financial planner enconraged Warshal do some estate planning to protect assets. Outside
counsel prepared documents and counseted Warshak on the trusts thal needed (o be established
For Warshak's wife and children. Outside counsel also recommended how much money should
be ransferred to the trusﬁ. At one point Respondent was asked to review the trust paperwork to
be sure it was compliant with Ohio law, which he did.

SWarshak eventually transferred $13 million to a trust for his wife and $1 million to a trust
for his children. Respondent served as trustes for both trusts. The establishment and funding of
the trusts by Warshak effectively hid the proceeds of the conspiracy to deprive and defrand
CONSULNETS.

On February 22, 2008, as a result of Respondent’s invelvement in the removal of the

supplement from the warchouse, Respondent was convicted by a jury of Conspiracy to Obstruct

T May 22, 2609 hearing transeript, page 38.
" May 22, 2009 hearing transcript, page 41
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Procecdings before the 1.8, Food and Diug Administration. Respondent was acquitled of two
counts involving the actual misbranding of the supplement.

As a result of his involvement in the review, execution and funding of the trust
agreements, Respondent was convicied of two counts of Moncy Laundering and one count of
Conspiracy to Obsiract Proceedings before the Tederal Trade Commission in U.S, District Court
for the Southern Disirict of Ohio. e was acquitted of one count of making a false statement to 4
bank. Additionally, Respondent was convicted lﬁ' two counts of Conspiracy to Commit Money
Laundering for his role in the continuity program where supplements were anomatically shipped
{0 customers.

ﬁespitc guidelines recommending a sentence of nearly twenty years, on August 29, 2008,
Respondent was sentenced to one year and one day in federal prison. e began serving his
sentence on January 15, 2009, Respondent qualified lor a fifteen percent reduction in his
sentence and had been informed that he would be teleased to a halfway house on August 31,
2009, and that his remaining sentence would then actually expire on November 29, 2009,
Respondent is subject (o a three year period of supervision once released from incarceration.
Respondent chose not o appeal his conviction or sentence, The Board received a certificd copy
of Respondent’s felony convietion from the Relator in mid-November 2009, The Supreme Court
suspended Respondent on an interim basis on December 14, 2009.

CONCLUSIONS OF LAW

At hearing the issue of whether the Disciplinary Rules or the Rules of Professional
Conduct applied in this case was raised. Respondent’s misconduct occurred prior to the change
i the Tules on February 1, 2007, but the convictions actually ocewred after the change in the

rulcs. As a precaution, the partics subsequently agreed to an amendment of the complaint, which
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was approved by the panel, to include alleged violations of both the Code of Professional
Responsibility and the Rules of Professional Conduct.
Respondent was charged in the First Amended Complaint with the following rule
violations:
DR 7-102(AY T A lawyer shall not counsel or assist his client in conduct that
the lawyer knows to be illegal or fraudulent.
Prof. Cond. R, 1.2(d) A lawyer shall not counsel or assist his client in conduct that
the lawyer knows to be illegal or frgudu’lem.
DR 7-102{A}R) A lawyer shall not knowingly engage in other iilegal conducet.
DR 7-T09(A) A lawyer shall not suppress any evidence that he or his client
has a legal obligation to reveal or produce.
Prof. Cond. R. 3.4(a) A lawyer shall not unJawfuily obstruct another party’s access
1o evidence.
DR 1-102(AX(3)} Hiegal conduct involving moral tarpitude.
Prof. Cond. R. 8.4(b) Ilcgal act that reflects adversely on the lawyer’s honesty or
| trustworthiness.
DR 1-102(A)(4) Conduct involving dishonesty, fraud, deceit or
misrepresentation.
Prof. Cond. R. 8.4(c} Conduct involving dishonesty, fraud, deceit or misrepresentation.
DR 1-102(AXS) Conduct prejudicial to the administration of justice.

Prof. Cond. R. €.4(d) Conduct prejudicial to the administration of justice,

App.



Based upon the evidence, the Panel finds that Respondent’s conduct, by clear and
convincing evidence, violated the following rules: DR 7-102(A)7); DR 7-107(A)8), DR 7-
[09(A); R 1-102(A)(3); DR 1-102(A)4); and DR 1-102(A)(3).

Additionally, the Panel finds that the following rules were not violated since all
misconduct oceurred prior to February 1, 2007, when the Rules of Professional Conduct became
effective: Prof. Cond. R. 1.2(d); Prof. Cond. R. 3.4{a); Prof. Cond. R. 8.4(b); I'rof. Cond. R,
8.4(c); and Prof. Cond. R. 8.4(d).

MITIGATION AND AGGRAVATION

Respondent is married and the father of three ‘;foung, children. Beginning in September of
2004, Respondent began to notice a tack of energy. After his vision became alfected,
Respondent sought medical attention, and in October of 2004 was diagnosed with hairy cell
Jeukemia. At that point Respondent took a leave of absence from Berkeley until after
Thanksgiving when he had completed chemotherapy. By January 2005 Respondent’s leukemia
was in remission.

Unfortunately Respondent’s leukemia refumed in the summer of 2008, and he required
an additional course of chemotherapy shortly before his sentencing hearing in Federal Cowt.
However, at the time of the panel hearing, Respondent believed that his leukemia was in
reInission,

Respondent immediately ceased practicing faw upon being sentenced in September of
2008, and has been cooperative with authorities since his conviction. Respondent was allowed to
cominue to work at Berkeley for a period of time following his indictment and convietion,
assisling the bankruptey trustee.in his efforts. Respondent believes that he has leamned from his

mistakes, and would be an assct 1o the legal profession if allowed to practice law in the future.
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The Panel finds that Respondent has no priot disciplinary record, has beett cooperative in
the disciplinary proceedings, and has made some efforts to rectify the consequences of his
misconduct. Additionally, Respondent has accepted responsibility for his actions, has expressed
remorse, and has otherwise been penalized for his misconduct, Wiinesses testified that
Respondent is a man of good character and reputation, despite his criminal convictions.

The Panel further finds that Respondent did act with a dishonest or selfish motive,
although Respondent apparently did not benefit financially from his actions. The Panel also
finds Respondent committed multiple offenses of misconduct.

PANTL RECOMMENDATION

Relator recommended a sanction of permanent disharment from the practice of law,
Respondent requested a two-year suspension, with the second year stayed upen the condition that
he comply with all requirements of his supervised release. Respondent {urther requests that his
sugpension be retroactively effective as of September 2, 2608.

Itis the recominendaﬁon of the Pane! that Respendent be suspended from the practice of
law for a period of two years, with the final six months of the suspension stayed upon the
condition that he comply with the requirements of his supervised release. The Pancl further
recomunends that the suspension begin retroactive to January 15, 2009, when Respondent began
serving his prison sentence.

BOARD RECOMMENDATION

Pursuant to Gov, Bar Rule V{(6)(L.), the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohio considered this maiter on December 4, 2009. The
Board adopted the Findings of Fact, Conclusions of Law and Recommendation of tha Pane! and

recommends that the Respondent, Paul Joseph Kellogg, be suspended on the panel’s conditions
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for a period of two years with six months stayed, with the suspension to begin (o run January 15,
2009. The Board further recommends that the cost of these proseedings be taxed to the

Respondent in any disciplinary order entered, so that execution may issue. -

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
¥ hereby certily the foregoing Findings of Fact, Conclusions

of Law, and Recommendation as those of the Bpard.
Al
7 j ¥ ; L% ¥ Z" /
JONATIAN W. MARSHALL] Secretary
Board of Commissioners on

Grievances and Discipline of
the Supreme Court of Ohio
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BEFORE THE BOARD OF COMMISSIONERS ON
GRIEVANCES AND DISCIPLINE OF

THE SUPREME COURT OF G0 FLED
[n Re; : | MAY 8 - 2009
| N | No. 08-092 BOARD OF COMMISSIONERS
Complaint Against : ON GRIEVANCES & DISCIPLINE
PAUL JOSEPH KELLOGG,
Respondent, ¢ STIPULATIONS
CINCINNATI BAR ASSGCIATION, |

Relator, 7

1. Respondent Paul I. Kellogg (Altorney Registration No. 0062303), has been duly
admitted to the practice of law in the State of Ohio in November, 1993.

2. Retator, through its counsel, hés presenied to Respondent and his counsel eight (3)
Exhibits for use at the FHearing before the Panel in this cause.

3. Each Exhibitis an accurate copy of various documents from United States of America

vs. Paul J, Kellogg, Case No. 1:06-CR-0111(3) in the United States District Court for the Southern

Dristrict of Chio,

4. Paul Joseph Kellogg, Respondent herein, is the Paul J. Kellogg as sct forth in the

Exhihiis,
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5. Relator’é Exhibits shall be admissible at the Hearing belore the Panel (and {or such
fater proceedings as may be appropriate) without the need for testimony as to authenticity or
aceuracy.

- Neither the Respondent nor the Govermunent has ﬁIe{_I an appeal, or any other post-
conviction proceeding, from the Jury Verdicts, Judgment Entry or Sentenéing in the criminal case

and no appeal or post-conviction proceeding is presently pending.

Respectfully submitted,

ol da g2 Rl
Su&an R. Bell (GE}69574)

Counsel for Relator

537 Bast Pete Rose Way

Suite 400

Cincinnati, Ohio 45202-3578

Phone; (513) 852-2585

Fax: {513) 852-8222

Peter Résénwald

Counsel for Relator ounsel {or Respondent
114 Bast Eighth Street Bieser, Greer & Landis, LLY
Cincinnati, Ohio 45202 400 National City Center
Phone: {513) 621-2257 - Daylon, Ohio 45402-1908
Fax: (513 621-2525 Phone: (937) 223-3277

Fax: (013) 223-6338

G574,205492 \ 347545.]

[
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Case"1 :06—;;_r'~=00111—SA8 Document 1 Filed 092072006 Page 1 of 43

UNITED STATES DISTRICT COURT
SQUYHERN DISTRICT OF OHIO FERSEPZ0 P S 00
WESTERN DIVISION ) i

UNITED STATES OF AMERICA,

Plaintiff" RANL A B -
. _ , JINDICTMENT
V. ' : ) {18US.C. §2

P18 UL.S.C. §371°

STEVEN E. WARSHAK (COUNTS 1-98, 102-106, 108-110, 112), | 18 U.S.C. § 982 DLOT‘E’
HARRIET WARSHAK (COUNTS 1, 27, 28, 30, 31, 99-101, 107), | 18 U.S.C. § 1029
PAUL J. KELLOGG (COUNTS 14, 30, 31, 96, 97, 109-112), I8 US.C. §1014
CHARLES W. CLARKE, JR. (COUNT 1), : P18 US.C. § 1341
STEVEN P. PUGH (COUNTS 109 - 111), P18 0.8.C. § 1344
AMAR'D. CHAVAN (COUNTS 1, 29), o -+ Nizuscoga
TCI MEDIA, INC, { COUNTS 57-58, 60-73, 79, 83, 91- 93} lsus.c. g 1956 -
and Invs.cogan

BERKELEY PREMIUM NUTRACEUTICALS, INC

21 US.C.§333
(COUNTS 1 - 13,29, 110), T

i
I
|
;
i
Defendants. i
’ ]
i

The Grand Jury Charges:
COUNT 1
- CONSPIRACY TO COMMIT

MAIL, WIRE, AND BANK FRAUD
18 U.S.C. § 1349

1 GENERAL ALLEGATIONS
A » The Defendants and Coconspirators

1. Defendant BERKELEY PREMIUM NUTRA CEUTICALS, INC. (hereinafter referred

to as “BERKELEY") is an Chio Subchapter S corporation, wholly-owned by defendant

Page L of 84 EXHIBIT
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Case 1:06-¢r-00111-SAS  Document1  Filed 09/20/2006 Page 40043

2. Between November 28, 2003, and December 2, 2003, pursuant .10 the direction of
defendant STEVEN E. WARSHAK, 2 conspij;ator and a Berkeley prograrnmer created
false and unauthorized transactions by charging various consuriers’ credit cards S1, .and
then crediting those cards baﬁk-Sl, without any sale of any product relating to the 51

_ charge to such consumers, in draer to felsely inflate sales transactions so that Ber};slc?’s
transaction numbers woui§ increase, thereby lowering the chargeback ratio for November
2003 in order to maintain the merchant account with SVB.

In violation of 18 U.S.C. §§ 1029(a)(5) and (b)(2).
N COUNT 30
CONSPIRACY TO COMMIT MONEY LAUNDERING
.18 U.B.C. § 1956(h)
‘A, THE MONEY LAUNDERING CONSTIRACY AND I¥S ORJECTS
Beginning in or before December 2003 and continuing through at least July 22, 2005,

within the Southern District of Ohio and elsewhere, defendants STEVEN E. WARSHAK,
PAUL J. KELLOGG, and HARRIET WARSHAK, and other persons known and unknown to
the Grand Jury, did vnlawfully, willfully, and- icnowfrlgiy cembine, conspire, confederate, and
agree among themselves and with each other, to condu_c;,t or attempt to conduct financial
tranéactions which in fact involved the préceeds of specified unlawful activity. The defendants
and conspirators did these acts with the knowledge that such property was derived from a
Speciﬁed- u;ﬂawﬁ;l activity, that is, mai_l frand in violation of 18 U.5.C. § 1341, wire frand in

-violation of 18 U.S.C. § 1343, and bank frand fn violati.onr of 18 U.5.C. § 1344, and :

Page 40 of 84
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a, with the intent to promd?e the carrying on of said specified untawful activity, in
violation of 18 U_.S_C. § 1956(a)(1){A)(1); and

b. knowing that the transactions were desiggled‘ in whole or In part to conceal or
disguise the nature, the location, the source, the ownership, or the contrﬁl of the
proceeds of specified unlawful activity, in violation of 18 U.S.C. § |
1956(a)( 1 )X(B)(). |

B. MANNER AND MEANS OF THE CONSPIRACY

The mamner ar;d means by which the defendants sought to-dcéomplish the goals of their

conspiracy inciuded, among others, the following:

1. As set forth more fully in Part I of Count 1, zbove, defendant STEVEN .
WARSHAKX, défcndant HARRIET ‘:NABS_HAK, and others conspired to defraud
thousands c;f con;*:u.mers aﬁd to déﬁﬁu& f na:néial 'f:nsti;utions, using the U.S. Mail and
wire cq?mmunications, mnong other méans_, to sxecute the scheme. This fraud scheme
gencraied millions of dollars in proceeds of specified unlawful activity, that is, proceeds
of mail J?rgud in violati'o.n of 18 U.S.C. § 1341, proceeds of wire fraud in viclation of 18

U.S.C. § 1343, and proceeds of bank fraud in violation of 18 U.S.C. § 1344..

Defendants STEVEN E. WARSHAK, HARRIET WARSHAK, and PAUL J.

§~J

KELLOGG estabii-shed merchant agreements with various financial institutions to be
used for processing credit card purchases. Dcféndams used merchant accounts of
financial ingtitutions to obtain proceeds from vietims of their fraud scheme.

3. Defendant STEVEN E. WARSTIAK received proceeds of consumer fraud, deposited

these proceeds into bank accounts at financial institutions, transferred millions of dollarg

Page 41 of 84
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in fraud proceeds out of the operating accounts into many other accounts for the
following purposes, ;-unong others: 1) to promote the carrﬁng on of specified unlawful
activity by reinvesting fraud proceeds into the illegal enterprise by paying advertising,

_ rent, salaries, and bonuses tb managers and other BERKELEY employees, such as
defendants PAUL J. KELLOGG and HARRIET WARSHAI; and 2) to conceal or
disguise the nature and source of the proceeds of specified unlawiul ac.tivity through '
frequent a;nd complex movement of the p}oceeds and by transfezﬁng proceeds nto the
names of third parties. _

4, Defendant PAUL J. KELLOGG assisted the defendants and conspirators by; AMOAg
other things, causing fraud proceed;‘s to be transferred cut of the accounts of defendant
STEVEN E WARSB.AK and into other acconnts. |

3. _' Defendant HARRIET WARSHAK assisted the defendanis and c‘onspirators by, among -
other things, causing fravd proceeds to be transferred out of the accounis of defendant
STEVEN E. WARSHAK and into other accounts.

C. OVERT ACTS

In furtherance of such conspiracy and to effect the objects of the conspiracy, these

defendants committed overt acts in the Southemn District of Ohto and elsewhere including,
a:ndng others, the acts alleged in Counts 32-107, set forth below, which Counts 32-107 are
specifically incorporated herein.

In violation of 18 U.S.C. §§1956(h).

Page 42 of 84
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COUNT 11_
CONSPIRACY TO COMMIT 18 U.S.C. § 1957 MONEY LAUNDERING
18 U.S.C. § 1956{(h)

The Grand Jury realleges and Incorporates by reference t];te allegations m Couut 30 as_
though fully set forth herein. -
A. ~THE MONEE-’ LAUNDERING CONSPIRACY AND ITS QBJECTS

Beginning in or before December 200% and continuing through at least July 22, 2005,
within the Sout};em District of Ohio and elsewhere, defendants STEVEN E, WARSHAK,
PA{H: .I KEE,LOGG, arid BARRIET WARSHAX, and other pe@ns knovm and-unknown to
the Grand Jury did unlawfully, willfully, and knowingly combiné, conspire, confederate, and
agree zimong themselves and with each other, to engage or attempt tio £ngage in a monetary
transaction by, th}ough, ortoa ﬁnancial institution, in the United States, in criminally derived
properiy of a vate greater than $10,060. ’
B. MANNER AND MEANS OF THE CONSPIRACY

As dascﬁbcd more fully'in Part B of Count 30, above, the d_efendants tra.ns_ferred funds by .
wire and monetary insmunent as set forth and in the amounts listed in Counts 32-107, such
propetty having been derived from a specified unlawful activity, that Is, mail fraud In violation of
18USC. § 1341, wire fraud in violation of 18U.SLC. § 1343, and bank fraud in violation of 187

U.S.C. § 1344.

C. OVERTACTS
In furtherance of such conspiracy and to effect the objects of the conspiracy, these

defendants committed overt acts in the Southern District of Ohio and elsewhere inchuding,

Page 43 of 84.
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among others, the acts alleged in Counts 32 - 107, set forth below, which Counis 32-107 are

specifically incorporated herein.
- In viofation of 18 11.5.C. § 1956(h}.

COUNTS 32-107
MONEY LAUNDERING
18 U.S.C. § 1956
18US.C.§2

A, GENERAL ALLEGATIONS

With respect to Counts 32-107:

1. On or about the dates set forth in Counts 32-107, in the Southern District of Ohio and
elsewhere, defendants STEVEN E. WARSHAK, PAUL J. KELLOGG, HARRIET
WARSHAK, and TCE MED.IA, INC‘, and othér persons known and unknown to the
Grand Jury; aiding andral‘actt\ing cach othet:‘; did knowingly conduct and attempt to |

" conduct the financial transactions by wire and monetary instrument set forth herein,
affecting interstate and foreign commerce, which involved the proceeds of specified
uniawflul activity, that is, mail fraud in viclation of 18 U.S.C. §1341, wire frand m
violation of 18 U.S.C. §1343, and bank fraud in violation of 18 U.S.C. § 1344, and:

a. with the intent to promotc the ;:a:n}fing on-bf such specified unlawful activity, in
violation of 18 US.C. §1956(a){ 1)} AXi); and

b. knowing that the transactions were designed in whole ot in part to concezl or
disguise the nature, the Iocatién, the _souztc,_the ownership, or the control of the

proceeds of specified unlawful activity, in vielation of 18 U.S.C.

81936(=2)(1}BX1).

Pagé 44 of 84

App. 16



Case 1:06-cr-00111-SAS  Document 1-2  Filed 09/206/2006 Page 2 of 41

As set forth more fully in Part TIf of Count 1, above, defendants STEVEN E.
WARSHAK, HARRIET WARSHAK, and others conspired 1o defraud thousands of
consumers and to defraud finaneial institutions, vsing the U.S. Mail and wire
communications, among other means, to execute the scheme. This fraud scheme
generated millions of dollars in proceeds of specified unlaw{ul activity, that is, proceeds
of mail fraud in violgtion of 18 U.5.C. § 1341, wire frand in violation of 18 U.8.C. §
1343, and bank fraud inviolation of 18 {1.5.C. § 1344.

Defendants STEVEN E. WARSHAX, HARRIET WARSHAK, and PAUL J.
KELLOGG established merchant agreemen;s wi-th'various financial institutions to be
uge‘d for. process_ing credit card purchases. Defendant; used merchant accounts of
'ﬁﬁanciai institutions to obtain proceeds from victims of their fraué scheme.

béfeﬁdant STEV-’EN E. WARSHAK received proceéds of consumer frand, deposited
these proceeds into bank accounts at financial instituﬁous, transferred millions of dollars
in fraud proceeds out of the operating accounts into many other accounts for the
following purposes, among others: 1) to promote the carrying on of specified unlaw ful
activity by reinvesting fraud proceeds into the illegzﬂ enterprise by paying advertising,
rent, salaries, and bonuses to managers and other BERKELEY employees, such as
defendants PAUL J. KELLOGG and HARRIET WARSHAK; and 2) to conceal or
disguise the nature and source of the proceeds of specified unlawful activity through
ﬁequcnt and complex movement of the proceeds or by trarisfen"iﬁg proceeds into the

names of third parties.

Pag_,e 45 of 84
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5. Defen@t PAUL J. KELLOGG, BARRIET WARSHAK, and TCI MEDI4, INC.,
asstsied the defendants and conspirators by, among other things, causing fraud proceeds
to be transferred out of the accounts of defendant STEVEN E. WARSHAK and mto
other scoounts.

0. Defendant STEVEN E. WARSHAK is charged in Counts 77780, 82, and 98 with a
violation of 18 U.S.C. § 1956(a)(1)(AX1).

7. - ‘Defendant STEVEP;? E. WARSHAK is charged in ¢0unts 3#»76, 81, 83-97, and 102-106
with a violation of 18 U.S.C. § 1956(3}_(15(}3)(2); '

8. Defendant HARRIET WARSHAK is charged in Counts 99-101, 107 with a violation of
18 U.S.C. §1936(a)(1)(B)().

9. ﬁefendant PAUL J. KELLOGG is charged in Counts 96-97 witﬁ a violation of 18
US.C. § 19561EI- |

10.  Defendant TCY MEDIA, XNC. is charged in Counts 57-58, 60-73, 79, 83, 91-93 with a
violation of 18 U.S.C. § 1956(a}{1)(B)(i).

B. | RELEVANT FINANCIAL ACCOUNTS AND TRANSACTIONS
With fespect- to Countsl32-l 07 . -

1. Financial institutions with which STEVEN E. WARSHAK’S companiés held credit card
merchant accounts wired revenue into bauk accounts owned by STEVEN E,
WARSHAK and located at Fifth Third Bank, Cincinnati, Ohio. Duririg the conspiracy,
merchant backs wired sale proceeds into STEYEN E. WARSHAK'S and

BERKELEY’S bank accounts, including but not limited to, Fifth Third Bank accounts,

such as Lifekey, Inc. account number 43146; Boland Naturals accomnt number

Page 46 of 84
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“TTEE” means trustee; and “U/A” means under agreement). This QTIP account was

fimded with transfers of stocks and/or bonds valued at approximately 313,194,878.16.

21, Inaddition, Warshak transferred approximately $1,000,000.00 out of

680.1n the pame of Paul J. Kellogg TTEE, The

into a gift trust {account no.
Warshak 2004 Gift Trust U/A 10/1/04).
22. As set forth in the chart below, in Counts 96 through 97, inclusive, ﬁefendﬂnts STEVEN

E. WARSHAK and PAUL J. KELLOGG transferred ot caused 1o be transferred

217680 and approximately

41133 into account

$1,000,000.00 from account

54133 {o account

'$13,194,878.16 in stocks/bonds from account §
25;. On or about November 23, 2004, WARSHAK’S financial advisor and coconspirator told
' defendant STEVEN E. WARSHAK that the trust was, in fact, established for litigation
purposes, Le., to hide and otherwise conceal the funds ii"om the FTC. WARSHAILS
financial advisor assured STEVEN E. WARSHAK that the funds were put beyond the
reach of the FTC under the guise of an estate p!a;nni_ng strategy. YWARSHAK'S ﬁnazlcial
advisor also told defendant STEVEN E. WARSHAK that defendant KELLOGG, as the

trustee, could transfer the fands back into defendant WARSHAK’S name after the

conclusion of the FIC litigation.

Count | Date of Deposit to Amount of | Transfer from Account Name
~ Trost | Account No. Deposit Account No.
96 10/01/04 $1,000,000.00 ‘Warshak investment

Warshak investment

$13,194,878.16
$14,194,878.16

97 | 100104

Page 58 of 34
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2 From about February 2004 until sometime in March 2005, in the Southern District of
Ohio and elsewhere, defendant.s STEVEN E. WARSHAK, PAUL 3. KI.E‘.LLOG-G,
STEVEN P. PUGH and B_EEUCELEY, did, with the intent to defrauci and mislead, cause
foods and dietary supplements to become misbranded within the meaning of 21 U.5.C.
§343(a)(1), and aided and abetted each .other in doing so, in that these defendants caused
Rovicid, a food and dietary supplement, to contain false or misleading labeling that did
not accurately reflect the product’s ingredieﬁts, and these Ficfendams did so while the
food and dietary supplement was held for sale.

In violation of 21 U.5.C. §§ 331 and 333, and 1BU.S.C. § 2.

L o COUNT 111
CONSPIRACY TO OBSTRUCT PROCEEDINGS BEFORE THE
U.S. FOOD AND BRUG ADMINISTRATION
1IBUS.C.§371

Al CONSK_’IRACY TO OBSTRUCT AND ITS OBJECTS

1. The Grand Jury realleges and incorporates by reference the allegations in C;aunt 109 as
though quy-scl forth hereun.

2. Beginning ori or before May 13, 2004, and continuing uniil the date of this India.;:tment, in
the Southern District of dhio and elsewhere, defendants PAUL J. KELLOGG, and
STEVEN P. PUGH, knowingly and wilifully &onspircd and agreed tag;ether and with
each other, aud with other persons both known and unknown to the Grand Jury, tt;
commit an offense against the United States, that is, to comruptly influence, obstruct,
impede, and endeavor to influence, obstruct, and impede ﬁc due and proper

administration of law under which a proceeding was being had before the United States

Page 71 of 84
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Food and Drug Administration (“FDA™), an agency of the United States, that is, the
inspection of the premises of BERKELEY, including a warehouse facility operated by
BERKELEY at 5462 Duff Drive, Cincinnati, Ohio, 2nd aided and abetted each other in
doing so, by removing from the warehouse, hiding, and otherwise concealing and
atiempting o conceal .and directing others to remove, hide and otherwise conceal from
the FDA inspectors, a substantial quantity of the product Rovicid, a product sold by
BERKELEY, in violation of 18 U.S.C. §1505.

OVERT ACTS

In furtherance of such conspiracy and to effect the objects of the conspiracy, one or more

of these defendanis committed one or more overt acts, inclnding, but not limited to, the

following:

1.

On or abéuf May 14, 2604, after learning t'ﬁét the US Food and Drug Administration
intended to conduct an inspection of BERKELEY products housed in BERKELEY’S
warehouse {acilities, inciuding the warehouse on 5462 Duff Drive i Cincinnati, Ohio,
defendant PAUL J. KELLOGG instructed a conspirator to tell defendant STEVEN P.
PUGH to remove from the warchouse the misbranded Rovici;i, that is, the “old” Rovicid
previously marketed and labeled for prostate health which had been placed into packages
with Iabeling for use of the product for heart health, in order to hide and conceal the
misbrandeq Rovicid from the FDA inspectors. |

Later on or about May 14, 2004, pursuant to defendant KELLOGG’S direction,

defendznt PUGH ordered the second-shift warehouse manager to have the misbranded

‘Rovicid and excess packaging moved out of the warchouse and loaded onto a rental fruck
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which was being uscd at that time by BERKELEY to transfer products between
warehouse locations.
3. _Latcr on or aboﬁt May 14, 2(’._304, pursuant to defendant PUGH’S instruction, the second-
shift warchouse employees removed the misbranded Revicid from the warehouse.and
Joaded onto the; rental truck, completing the loading the next morming, before the FDA
inspe;;tors arrived at the Duff warehouse. |
4. On or about May 15, 2004, defendant PUGH instructed a Duff warchouse employee to
- move the rental truck loaded with the misbranded Rovicid from the Duff warehouse to
the imrk,ing Jot of another BERKELEY office location.
5 On or about May 18, 200-?; a.ﬁ;alr the FDA. inspectors had concluded the Duff warehouse
: inépection, a conspirator directed the same Duff warehouse employee to go to the offsite
‘Jocation 1o 1;ick up the rental uucié, drive it back to the ]juﬁ" warehouse, and restock the
- misbranded Rovicid into the warehouse for continued sale.
I.nr violation of 1§ U.S.C. § 37‘1._ |
: QUNT 112
CONSPIRACY TO OBSTRUCT PROCEEDINGS BEFORE THE
U.8. FEDERAL TRADE COMMISSION
18 U.8.C. §371 -
A. CONSPIRACY TO OBSTRUCT AND ITS OBJECTS
From about September 2()64 and continuing until the date of this Indictment, the exact
dates being unknown to the United States, defendants STEVEN E. WARSHAK and PAUL J.
KELLOGG knowingly and willfuily conspired and agreed together and with each other and with

other persons both known and unknown to the Grand Jury, to commit an offense against the
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I.-Tni‘ted States, that i3, to comuptly inﬂucﬁc-e, obstruct, impede, and endeavor to influence,
obstruct, and impede the due and proper administration of law under which a proceeding was
being had before the United States Federal Trade Commission (“FI'C™), an agency of the United
States, that is, an in’vest;gaﬁon into fellse claims and advertising, unauthorized billing and
shipping, and other unfair trade practices in conmection with the marketing and -salc of certain
products by BERKELEY, lq:ated in the Southem Disfrict of Ohio in Cincinnati, Ohio, in that
defendants. PAUL L KELLDGG, STEVEN E. WARSHAK, and other persons both known
and unknown to the Grand Jury, transferred funds out of an account held by and under the
ouﬁership and controt of defendant STEVEN E. WARSHAX, and transferred such fundsinto a
trust ﬁmd‘accoim{ in the name of defendant WARSHAK’S spouse, purportedly established ﬂ;_ar
estate planning, but in actuality for the purpose of hiding-and otherwise concealing and
attempting to conceal such funds from the FTC, in violation of 18 U.5.C. § 1505,
B.  OVERTACTS

In furtﬁerance of such conspiracy and to effect the objects of the conspiracy, one or more
of these defendants cormmitted one or more overt acts, ineluding, but not Iirm:ted o, the
following:
1. Tn June 2004, defendant STEVEN E. WARSHAK was aware that he and his companies

were being investigated by the Fédcral Trade Commmuission {FTC) for faudulent busiﬁess

" practices. 'f{'hercaﬁcr, defendant STEWN E. WARSHAK, defendant PAUL J.
KELLOGG, and others began consi'dering jnvestment strategies to remove assets out of

the name of Defendant STEVEN E. WARSHAK to protect assets from the anticipated '

FTC litigation and fines. Defendant WARSHAK, and others known and unknown to the

Page 74 of B4

App. 23



Case 1:06-cr-00111-SAS  Document 1-2  Filed 09/20/2006 Page 32 of 41

Grand Jury, decided that the ﬁsc of trusts under the guise of estate planning would
successfully hide WARSHAK'S money from the FTC. |

' Def;ndaﬁt KELLOGG told a conspirator that STEVEN E. WARSHAK was not
personally named by the FTC as a lable party an'd that there was a “window of
opportunity” in which they could get the:money out of WARSHAK’S name and into the
name of defendant WARSHAK’S wife,

On or about October 1, 2004, STEVEN E. ‘WA&SHA}l{, with the assistance of defendant
PAUL 1. KELLOGG and WARSHAK’S financial Aéviédr, created a QTIP trust,
ascomﬁ no. BIS-017671 in the name of Paul J. Kellogg TTEE, The Carri E. Warshak

- 2004 QTIP Trust U/A 10/1/ (04 (“QTIP” means qualified terminabie interest property,
-“TI'EE“ means truétce; and “UIA"‘ means underragreement). This QTIP account was
funded with transfers of stocks and/or b.onds vaiued at approximately $13,194,878.16.

In addition, WARSHAK transferred approximately $1,000,000.00 out of BJ5-014133
and into a gift trust (accmmf no. IBJ S-017680 in. the name of Paul J. Kellogg TTEE, The

Warshak 2004 Gift Trust U/A 10/1/04).

In violation of 18 U.5.C. § 371.

FORFEITURE ALLEGATION
SPECIFIED UNLAWFUL ACTIVITY PROCEEDS

The Grand Jury further finds probable cause to believe that upon coaviction of one or

more of the offenses alleged in Count 1 (Conspiracy to Commit Mail, Wire and Bank Frand);

Counts 2 - 13 (Mail Fraud); Counts 15, 23, and 27 (Bank Fraed); and Count 29 {Access Device

Fraud) of this Indictment, defendants STEVEN E. WARSHAX, BERKELEY PREMIUM
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AD 24EB (Rev. 06/05) Sheat 3 - Judgment in a Crimingi-Case

United States District Court~ ~°° *~ 7
Southern District of Chio at Cincinnati
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V.
PAUL ). KELLOGG - Gase Number: 1:08-cr-00111(3)
USM Number: - 04430-061

David Greer, Esq., James Fleisher, Esg.

_ Defandant’s Attormey
THE DEFENDANT:
I} pleaded guily to count(s): _

i pleaded nob contendere o counts{s}___ which was accepled by the court.
14} was found guity on count{s) 30, 31, 86, 97, 111 and 112 ofthe Indictment_after a plea of not gully.

The defandant s adjudicated guity of these offense(s):

Title & Seciion " Natura of Offense Offense Ended Count
See nNeExt page. T : - i

The defendant is sentenced as provided in pages 2 through 8_ of this judgment. The sentence is imposed
pursuant 1o the Sentencing Reform Act of 1984, :

v} The defendant has been found not guilty on countsis) 14, 108, 110 of the indictment .

1 Count(s} _.__ lie}{ore) dismfss:ad on the motion of the United States,

IT IS ORDERED that the defendant must notify the United States Attorney for this district within 30 days
of any change of name, residencs, or mailing address unsl ll fines, restitution, costs, and special assessments
imposed by this judgment are fully paid. If ordered to pay restitution, the defendant must notify the court and the
United States Attornay of material changes in the defendant’s economic circumstances.

ugust 29, 2008

Data gf Ipposition of Judgment

Signature of Judicl iatd

5. ARTHUR SPIEGEL, United States Senlor District Judge

Name & Title of Judiciat Officer




RO 2458 (Rov. 0B/O5) Shost 1A - Judgment in a Criminal Case

CASENUMBER: 1:08-cr-00111(3) ' tudpment - Pagn 2 of 8
. DEFENDANT: PAUL L KELLOGG. . Y- U SV

ADDITIONAL COUNTS OF CONVICTION

Title & Section Nature of Difense ) Offense Ended Lount
18 1.8.C. § 1956ih) : Coh-spiracv 1o Commit Money Laundering 7122{2005 30
18 U.S.C. § 1956{h) Conspiracy to Commit Money Laundering 712212005 31

18 U.5.C. §& 1956 and 2 Money Laundering 10/1/2004 86
18 U.S.C. 5§ 1956 and 2 Money Laundering . 10/1/2004 a7
i3 U.S.C. § 371 7 Conspiracy to Obstruct Procecdings 812012008 111

Before the 1J.8. Food and Drug
Adrninistration

18 U.S.C. 5371 Conspiracy to Obstruct Proceedings Before . 9/20}2605 112
the U.S. Federal Trade Commission
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4.6 LACK OF CANDOR

Absent aggravating or mitigating circumstances, upon application of the factors set out
in Standard 3.0, the following sanctions are gencrally appropriate in cases where the lawyer
engages in fraud, deceit, or misrepresentation directed toward a client:

4.61

4.62

4,63

4.64

Disbarment is generally appropriate when a lawyer knowingly deceives a
client with the intent to benefit the lawyer or another, and causes serious
injury or potential serious injury to a client.

Suspension is generally appropriate when a lawyer knowingly deccives a
client, and causes injury or potential injury to the client.

Reprimand is generally appropriate when a lawyer negligently fails to
provide a client with accurate or complete information, and causes injury or
potential injury to the client,

Admonition is generally appropriate when a lawyer engages in an isolated
instance of negligence in failing to provide a client with accurate or complete
information, and causes little or ne actual or potential injury to the client.

5.6 VIOLATIONS OF DUTIES OWED YO THE PUBLIC

5.1 FAILURE TO MAINTAIN PERSONAL INTEGRITY

Absent aggravating or mitigating circumstances, upon application of the factors set out
in Standard 3.0, the following sanctions are generally appropriate in cases involving
commission of a criminal act that reflects adversely on the lawyer's honesty, trustworthiness,
or fitness as a lawyer in other respects, or in cases with conduct involving dishonesty, fraud,
deceit, or misrepresentation:

5.11

Disbarment is generally appropriate when:

(a) a lawyer engages in serious criminal conduct a necessary element of
which includes intentional interference with the administration of
justice, false swearing, misrepresentation, frand, extortion,
misappropriation, or theft; or the sale, distribution or importation of
controlled substances; or the intentional killing of another; or an
attempt or conspiracy or solicitation of another to commit any of these
offenses; or

(h) a lawyer engages in any other intentional conduct involving
dishonesty, fraud, deceit, or misrepresentation that seriously

20~
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5.12

adversely reflects on the lawyer's fitness to practice.
Y

Suspension is generally appropriate when a lawyer knowingly engages in
criminal conduct which does not contain the elements listed in Standard 5.11
and that seriously adversely reflects on the lawyer's fitness to practice.

Reprimand is generally appropriate when a lawyer knowingly engages in any
other conduct that involves dishonesty, fraud, deceit, or misrepresentation
and that adversely reflects on the lawyer's fitness to practice law.

Admoenition is generally appropriate when a Iawyer engages in any other
conduct that reflects adversely on the lawyer's fitness to practice law.

5.2 FAILURE TO MAINTAIN THE PUBLIC TRUST

Absent aggravating or mitigating circumstances, upon application of the factors set out
in Standard 3.0, the following sanctions arc generally appropriate in cases involving public
officials who engage in conduct that is prejudicial to the administration of justice or who
state or imply an ability to influence improperly a government agency or official:

5.21

5,22

523

5.24

Disbarment is generally appropriate when a lawyer in an official or
governmental position knowingly misuses the position with the intent fo
obtain a significant benefit or advantage for himself or another, or with the
intent to cause serious or potentially serious injury to a party or to the
integrity of the legal process.

Suspension is generally appropriate when a lawyer in an official or
governmental position knowingly fails to follow proper procedures or rules,
and causes injury or potential injury to a party or to the integrity of the legal
process.

Reprimand is generally appropriate when a lawyer in an official or
governmental position negligently fails to follow proper procedures or rules,
and causes injury or potential injury to a party or to the integrity of the legal
process.

Admonition is generally appropriate when a lawyer in an official or
governmental position engages in an isolated instance of negligence in not
following proper procedures or rules, and causes little or no actual or
potential injury to a party or to the integrity of the legul process.

6.0 VIOLATIONS OF DUTIES OWED TO THE LEGAL SYSTEM

6.1 FALSE STATEMENTS, FRAUD, AND MISREPRESENTATION

-1~
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Rules and Regulations Governing
Procedure on Complaints and Hearings
Before the Board of Commissioners on

Grievance and Discipline of the Supreme
Court Section 10



Section 10. Guidelines for Imposing Lawyer Sanctions
(A)  Each disciplinary case involves unique facts and circumstances. In striving for
fair disciplinary standards, consideration will be given to specific professional misconduct and to

the cxistence of aggravating or mitigating factors.

(B) In determining the appropriate sanction, the Board shall consider all relevant
factors; precedent established by the Supreme Court of Ohio; and the following:

(1) Aggravation, The following shall not control the Board's discretion, but may be
considered in favor of recommending a more severe sanction:

(a) prior disciplinary offenses;

(b) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses;

(c) lac;k of coopéragim in the ‘disciplingry process;

(f) submission of false evidence, false statements, or other deceptive practices during the
disciplinary process;

() refusal to acknowledge wrongful nature of conduet;
(h) vulnerability of and resulting harm to victims of the misconduct;
(i) failure to make restitution.

@ Mitigation. The following shall not control the Board's discretion, but may be
considered in favor of recommending a less severe sanction:

(a) absence of a prior disciplinary record;
(b) absence of a dishonest or selfish motive;
(c) timely good faith effort to make restitution or to rectify consequences of misconduct;

(d) full and free disclosure to disciplinary Board or cooperative attitude toward
proceedings;

() character or reputation,

(f) imposition of other penalties or sanctions;

Mop. 29



(2) chemical dependency or mental disability when there has been all of the following:

(i) A diagnosis of a chemical dependency or mental disability by a qualified health care
professional or alcohol/substance abuse counselor;

(i) A determination that the chemical dependency or mental disability contributed fo
cause the misconduct;

(iii) Tn the event of chemical dependency, a certification of successful completion of an
approved treatment program or in the event of mental disability, a sustained period of successful
treatment;

(iv) A prognosis from a qualified health care professional or alcohol/substance abuse
counselor that the attorney will be able to return to competent, ethical professional practice under
specified conditions.

{h) other interim rehabilitation.

[Section 10 Adopted by the Supreme Court of Ohio, effective June 1, 2000;
amended effective February, 1, 2003]

-~ Section 11. Consent to Discipline.
(A)  Asused in this section:
(1) “Misconduct”™ has the same meaning as used in Gov. Bar R. V, Section 6(A)(1);

(2)  “Sanction” means any of the sanctions listed in Gov. Bar R. V, Section 6(BY(3),
(4), or (5).

(B)  Pursuant to Gov. Bar R. V, Section 11{A)(3)(c), the relator and respondent may
enter into a written agrecment wherein the respondent admits to alleged misconduct and the
relator and respondent agree upon a sanction to be imposed for that misconduct. The writlen
agreement may be entered into after a complaint is certified by the Board, but no later than sixty
days after appointment of a hearing panel. For good cause shown, the chair of the hearing panel
or the Board chair may extend the time for the parties to file a written agrecment by an additional
thirty days. The written agrcement shall be signed by the respondent, respondent’s counsel, if
the respondent is represented by counsel, and relator, and shall include all of the following:

(1 An admission by the respondent, conditioned upon acceptance of the agrecment
by the Board, that the respondent committed the misconduct listed in the agreement;

(2) The sanction agreed upon by the relator and respondent for the misconduct
admitted by the respondent;
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