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Plaintiffs-Appellees and Intervening Plaintiffs/Cross-Appellants respectfiilly move the

Court to strike the Biief Of Amici Curiae Ohio Bass Federation, Izaak Walton League Of Ohio,

Rivers Unlimited, Ohio League Of Conservation Voters, Green Ohio Coalition, And Bnekeye

Forest Council in Support Of Supplemental Jurisdiction Of Defendant-Appellant-Cross-Appellee

State Of Ohio ("Amici Brief'). The Court should strike the Amici Brief for five independent

reasons:

• The Court's December 23, 2009 Entry directed the parties to brief two specific

issues, and established a briefing schedule for the parties to follow. The Court

made no all.owance for amicus briefs.

• The Couw-t's Rules of Practice make no provision for arnicus briefs filed in support

of supplemental jurisdictional mernoranda.

. The Court's Rules oC Practice permit amicus briefs in support of jurisdiction, but

direct the Clerk to reject any amicus brief not Rled on or before the appellant's

deadline for filing a memorandum in support of jurisdiction. S.Ct.Prac.R. III,

Section 5(B). The deadline for filing the Amici Brief was either October 7, 2009,

when Appellant State of Ohio filed its Memorandum in Support of Jurisdiction,

or, at the latest, January 7, 2010, when Appellant State of Ohio filed its

Supplemental Jurisdiction Meniorandum. The Amici Brief was filed out-of-rule

on January 22, 2010.

• The Court's Deceinber 23, 2009 Entry directed the parties to brief two specific

issues, but the Amici Brief raises an issuc outside the scope of the Court's

directive. At pages 8 and 12-13 of the Amici Brief, the amici argue that the

Eleventh District Court of Appeals acted improperly by sua sponte ruling on an
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unbriefed error. This argunient is both iinproper and grounded on a falsehood,

namely, that the Eleventh District Court of Appeals did not receive briefing or

argument on the question of the Attorney General's right to pursue an appeal after

ODNR had decided not to appeal. In fact, the Attorney General briefed this

question and answered questions regarding it during oral argument before the

Eleventh District of Appeals.

• According to the Court's attorney registry, The Amici Brief was prepared and

filed by a staff attorney (Mr. Reisinger) and the director of legal affairs (Mr.

Dougherty) for the Ohio Environmental Council, which is a party to this

proceeding and separately filed a supplemental jurisdictional brief. The OEC

should not be permitted two bites at the apple.

The Amici Brief is contrary to the Court's December 23, 2009 Entry and the Court's

Rules of Practice. Therefore, it should be stricken from the record.

Respectfully submitted,
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FRITZ E. BERCKMUELLER (0081530)
Calfee, Halter & Griswold LLP
1400 KeyBank Center
800 Superior Avenue
Cleveland, OH 44114
(216) 622-8671
Fax: (216) 241-0816

jlang@ealfee.com
fberckmuellerLcalfee.com

Attorneys for Pdaintiffs-Appellees
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{0072411s.DOC;I } 4



P.O. Box 16216
Rocky River, Ohio 44 1 1 6-021 6
440-333-1333
440-409-0286 (fax)
hstaft@yahoo.com

Plaintiff-Appellee and Cross-Appellant, Pro Se
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L. Scot Duncan
1530 Willow Drive
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Plaintiff-Appellee, Pro Se, and Attorney for
Plaintiff-Appellee Darla J. Duncan
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing MOTION TO STRIKE has been

sent by regular U.S. Mail upon the following persons this 28th day of January, 2010:

Benjamin C. Mizer, Solicitor General
Stephen P. Carney, Deputy Solicitor
Cynthia K. Frazzini, Assistant Attorney General
John P. Bai-tley, Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215

Peter A. Precario
326 South High Street
Annex, Suite 100
Columbus, Ohio 43215

Will Reisinger
Trent A. Dougherty
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43206

Neil S. Kagan
National Wildlife Federation
Great Lakes Natural Resource Center
213 West Liberty Street, Suite 200
Ann Arbor, Michigan 48104

Kathleen M. Trafford
Porter Wright Morris & Artliur LLP
41 S. High St.
Columbus, Ohio 43215

;Ja-w F L^^
One of the Attorneys for Plazntiffs-Appellees
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