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I. EXPLANATION OT `VIIY TF1IS CASE IS OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIA.L, CONSTITUTIONAL QUESTION

This case presents two issues of great importance to political subdivisions in Ohio. The

first issue is whether the plaintiff lias the burden to demonstrate an exception to imtnunity tmder

R.C. § 2744.02(B), when a political snbdivision raises imniunity under R.C. § 2744.02(A). The

second issue is whcther a public entity's -failure to "upgrade" a sewer, wlvch is allegedly

inadequate to serve upstream property owners, is a failure to "maintain" the sewer under the

proprietarv function exception to immunity under R.C. § 2744.02(B)(2).

Witlt regard to the first isstie, the City asserts that once it demonstrates it is a "political

subdivision" witliin the meaaing of R.C. § 2744.02(A)(1), the City is entitled to a presuinption of

iminunity and satisfies the movairt's burden under Civil Rule 56. In turn, the nonmovuig party

has to affirmatively establish one of the five exceptions to immunity under R.C. § 2744,02(B) to

rebut that presumption. Here, and despite the plaintiffs' failure to argue an exception applied - or

even mention Cltapter 2744 in their appellate brief - the majority pauel erroneously conchided

that the "city failed to meet its burden of identifyiag those portions of the record which

demonstrate an absence of material fact as to the ownership and mainteuance of the 18-inch pipe

[from the condominium]" tmder Civil Rule 56. (App. Op. at ¶ 58; Apx. 16.) But, Moore did not

put any evidence that the City negligently maiutained the 18-inch 1'nie. And, the appellate coiu't

did not cite to any evidenee of lack of maintenance.

The second issue deals with a political subdivision's alleged failure to "upgrade" a sewer.

This issue tmzis on whether the "failure to upgrade sewers that are inadequate to service

upstream property owners" is a goveriunental function that is unmmne, or a proprietaty futction

that is not immune under R.C. § 2744.02(B)(2). A governnzental funetion is: "(1) The provision

or nonprovision, planning or design, construction, or reconstruction of a public iinprovement,



including, bnt not limited to, a sewer system [emphasis added]." R.C. § 2744.01(C)(2)(I). A

propreetmy funetion is: "(d) Thc maintenance, destruction, operation, and ttplceep of a sewet-

s-ystetn [eniphasis added]." R.C_ § 2744.01(G)(1)(d). The City's position is that the failure to

"upgrade a sewer" is a design, construction or reconstruction issue that is immune.

This case arises out of two property owners' claims that they sustained flood daniage

after a severe rainstomi. Plaintiffs Henry and Maryann Moore (Moore) sued the City of

Streetsborol for damages to their property. The eleventh district determined that there was a

gertuine issue of material fact regarding the ownership of an ] 8-inch line that diseharges into a

junction box that may have caused reverse-flow flooding on Moore's property. The majority

panel further concluded tliat there "remains a question of whetlier the city was negligent in its

manrtenance and operation of the pipe, a proprietary function for which immunity does not

apply "

The eleventh district's decision miseonstrues the burdens under the Political Subdivision

Tort Liability Act. The presumption of immunity is an important aspect of defending claims

against public entities. It forces a plaintiff to articulate how a certain claim avoids immunity

when cliallenged in a dispositive motion and prompts the early resolution of the immunity issue.

In cases where plaintiffs malce "shotgun" claims with little clarity and numerous allegations, the

presmnption is particularly helpful because it clarifies issues and eliininates untenable claims that

clog court dockets and confuse otlier viable issues. The resolution of these claiins is in accord

with the recognized purpose of R.C. Chapter 2744, wlilch is the "preservatiatr of the fiscal

integrity of political subdivisions." Wilson v. Stark Cty. Dept. of Human Servs. (1994), 70 Ohio

St.3d 450, 453. Further, the eleventh district's decision is wrong and creates a coirflict with

Moore also sued adjoining landowners that are not part of this appeal.
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numerons other appellate districts on the same issue. See, e.g., Summerville v, City of Colurnbus

(10°i Dist.), 2005-O1rio-515811 17 (]ii order to overcoine sovereign immunity, once the same is

established, a plaintiff must demonstrate that an exception to immtmity exists. This burden rests

upon the plaintiffbotb at trial and during summary judgment proceedings.).

The eleventh district's decision on wl at constitutes non-inimune sewer maintenance is

troubling and presents an unportant issue of great general interest. The court improperly lteld that

tlte City's failure to upgrade a sewer is a failure to maintain the sewer. Under the eleventh

district's decision, the upgrade of a sewer is a proprietary fl.inction for which cities will be hed

liable under R.C. 2744.02(B)(2). Wlule aclrnowledging that cities are inunune froni design and

construction of their sewer systeins, the inajority nevertlteless ruled that "the failnre to upgrade

sewers" is not a design or construction issue. The divided court reasoned, if "the city is

responsible for that [condoininimn line], the failure to upgrade sewers that are inadequate to

service upstream property owners despite sufficient notice of the niadequacy can best be

described as a failure to maintain or uplceep the sewer." (App. Op. at 1159; Apx. 16-17.)

"The failure to upgrade sewers" is not maintenance. Tlie sewer could be perfectly

niaintained but simply not capable of handling drainage aiter severe rains. This is a design or

construction issue. The Legislature expressly distinguished between invnune governmcntal and

non-immmie proprietary functions. The eleventli district's decision directly cliallenges that

legislative distiuction. With Ohio's overtaxed and outdated sewer systems, the eleventh district's

holding is significant becattse it tunis otlierwise non-liability claims for flood damage into very

significant liability issues, despite perfect tnaintenance and diligent monitoring of sewers. In

certain instances, where a 20-, 50- or 100-year storm hits an area resulting in flooding, public

entities could be potentially liable to hundreds of residents. This liability would exist despite
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have notlung to do with the maintenance of a line. The cost of upgrading sewers wauld be

oveiwhelming. Public entities reconstruct sewers when resotu-ces are available to do so. While

the Legislature does not immunize the laclc of maintenance of a sewer, the Legislature llas

expressly shielded the decision of when to upgrade or reconstruct a sewer. This Court sliould

protect that legislative determination.

This case presents issues of critical importance to Oliio's political subdivisions. The

eleventli district's novel interpretation of the burden to demonstrate an exception to

governniental innnimity is wrong and creates an injustiee to these and frrhne litigants. The

eleventli district's holding that the failure to "upgrade" a sewer to increase capacity constitutes a

failure to niaintain departs from t1ie Tort Liability Act's express language and exposes political

snbdivisions potentially devastating liability. Review by this lionorable Court will provide

guidance to all Ohio courts in wltich public entities are litigants. Therefore, this ntatter is of

great genei-al or public interest warranting this Court's review.

II. STATEMENT OF THE CASE AND FACTS

A. Baclcground to Plaintiffs' Property and Drainage Issues

Plaintiffs Hemy and Maryann Moore ("Moore") owned 2.5 acres of connnercial laud,

located on State Route 14 in the City of Streetsboro. Moore ecrostructed a commercial building

on that land. This case centers on the drainage situation of Moore's property.

Moore's property is on the soutbern side of State Route 14 and abuts a 24-inch culvert

running under State Route 14. The original site plan for Moore's property indicates that on the

northern side of State Route 14, 11.25 acres of undeveloped land drained into tlte culvcrt and

onto Moore's propercy. Water coining from the northern side of State Route 14 accounts for

Uetween 50% and 75% of the run-off affecting Moore's property. There is no dispute that the
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area has developed since Moore purchased the property in 1988. Further, Moore's property is

located at a low point among properties that are on cither side of it.

The 24-inch culvert priinarily drains into a retention basin located along the northem

border of Moorc's property. Moore's property also drains into the retention basin, though Moore

bas long urtderstood that at times his parlcing lot would also be holding water during rain.

Moore's building, however, was "guaranteed" by Moore's architect, Mr. Manfrass, not to flood

with less than a 20-year storm.

The retention basin drains tlu'ough a single drainage pipe, which is Imown as the "Sperry

line." The Sperty line is a 12-inch-clay-tile line. The Sperry line runs several dozen yards south

to a large wetlands area, which serves as a large natttral drainage basin for much of the area. The

City does not l ave any responsibility for Sperry line, which is not part of Qie City of

Streetsboro's sewer systenr.

At the lowest portion of the wetlands, the Speny line ties into a junction box." The

junction box is an approximately tliree-foot tall cylindrical concrete structure that is Irollow

inside and has a grated openng at the top of the stmcture. Four other drainage lines, including

an I8-inch line that runs from the Maplewood Condominiums, tic into ihe junclion box. The

jrmctiou box is not enclosed and allows overflow into the surrounding wetlands area tlirough the

grated opening at the top of the box. However, the junction box does have an internal 12-inch

outlet pipe, whiclr runs east and under a portion of State Route 14, south of Moore's property.

B. The Maple Wood Condominium Line

The eleventh district in deciding this case found significant the 18-inch pipe that runs

froin the Maple Wood Condominiums to the junction box. The eleventli district found that, in

early 2000, the Moores granted the city an easement to construct, maintain, and operate an 18-
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inch pipe, which runs from an upstream property, Maple Wood Condoininitin-is. At that time, a

detention basin was also created, and the detention basin that the Moores' neiglrbor built was

expanded. The detention basui is the only outlet for the "Sperry pipcline," and was built tluce to

four years after the Moores' built the plaza.

Mr. Moore testified that the city installed the drainage line for Maple Wood

Condominiums, rtuming a pipe tlirough the property. The pipe does not actually drain onto the

Moore property. Mr. Moore asserts that this additional drainage, which flows into the junction

structure, along witli the other upstream drainage pipes that were later added are the cause of tlie

[tooding problems his property cxperiences during periods of heavy rainfall. Mr. Moore opined

ttie city should liave been more cotnprel ensive in incorporating the pipe to include all of the

surrounding properties, instead ofjust the condonziniums.

On July 21, 2003, a storm occun-ed that flooded Moore's business bt ilding. Moore's

cngineering expert, Jack McFadden, estinrated that the stotm that hit that day was a 50-year

stoim. Furtlier, the Federal Emergency Management Ageney declared Portage County, in

addition to several otlier Oli.io counties, federal disaster areas due to "tornadoes, flooding, scvcre

storms, and high winds." Moore has aeknowledged that, given the guarantee made by his

architect, a storm of that severity would "probably" liave flooded his building. Fut-ther, Moore

testified that such a stonn would have [looded his building back in 1988, when his arclritect

advised him of the design of tlte building.

Moore retained an engineer, Jack McFadden, to evaluate the causes of his flooding

problems. Mr. McFadden has opined on several different, potential contributors to the flooding

of Moore's property including the fact that Moore's building was built too low - at the lowest

point of the property. Wlrile finding that all but one of the expett's conclusions did not avoid
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imniunity in the present case, the eleventh district focused on McFadden's testimony that lie

believed that the junction box may have caused a "reverse flow" situation along the Sperry line

during significant rain events. Essentially, Mr. McFadden stated that entering the concrete

structure are several drainage lines, one of whicli was 18 inches, and the concrete structure only

lias a 12-inch outlet, tl-ierefore forcing water back up the Sperry line. In particular, Mr.

McFadden stated that the flow velocity coming from the Maple Wood Condominiums' 78-inch

pipe created reverse flow in the s naller pipes.

C. 'I'wo Judges Misconstrue Tort Immunity Law and Reverse the Trial Court

The trial court determined that Moore's claitns had no merit and granted sunnnary

judgment in favor of the City of Strectsboro. The h•ial court found that the City was immune

Lmder Oluo's Political Subdivision Tort Liability Act. The trial court rejected Moore's azgument

that "Streetsboro is responsible for the storm water drains flowing to the junction box because

Streetsboro allowed the drains to be installed." The trial court detemiined that this was a

planning decision that was inmlune. (Tr. Ct. Op. at 7.)

Moore tiniely appealed that decision to the eleventh district eotu-t of appeals. In his

appcllate brief, Moore did not cite any provision of the Chapter 2744 and did not argue that any

specific exception to the City's immunity existed. Yet, in a divided decision witls one dissentnrg

judge and one judge concurriitg in judgment only, the eleventh district reversed the trial conrt's

decision.

The majority panel deterniined that the "city failed to n•ieet its burden of identifying those

portions of the record whiclt demonstrate an absence of material fact as to the ownership and

maintenance of the 18-inch pipe [froni the condominium]" under Civil Rule 56. (App. Op. at '¶

58; Apx. 16.) Even though not specifically argued by Moore, the eleventl district detennined
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that there was a factual conflict regarding whcther the City owned the 18-inch line &om the

Condo ninium. Then, with no evidence of a lack of maintenance, the eleventlt district held the

failure to upgrade constitutes a failure to niaintain:

If, indecd, the city is responsible for that pipeline, then "the failure to upgrade
sewers that are inadequate to service upstreani property owners despite sufficient
notice of the inadequacy can best be described as a failure to maintain or tipkeep
the sewer." "If proven, this failure would constitute the breach of a duty arising
out of a proprietary function and would expose the city to liability under R.C.
2744.02(B)(2). Therefore, siunmary judgment is premature in this case."
[Citations oinitted.]

(App. Op. at ¶ 59; Apx. 16-17.)

The dissenting judge con-ectly observed that the Moores did not present evidence

regarding "the City of Strcetsboro's responsibility for the pipe line in question, nor did the

Moores present evidence that Streetsboro was negligent in maintaining the aforementioned pipe

line." (App. Op. at ¶ 79; Apx. 21.) The dissenting judge also correctly noted that "the Moores

liave failed to analyze or cite any case law pertaining to R.C. 2744, the chapter that refers to the

maintenance, operation, and upkeep of a sewer system as a proprietary function." (Id. at 1180.)

M. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law I: When a political subdivision raises immunity under
R.C. § 2744.02(A), the plaintiff has the burden to demonstrate an exception
to that iimnunity under R.C. § 2744.02(B) at trial and dm•ing summary
judgment proceedings.

A political subdivision, as a moving party, meets its burden under Civil Rule 56(C) when

a public entity establishes that it is a"politieal stibdivision" under R.C. § 2744.02(A). The

eleventh district m,isinterpreted and confused the plaintiffs burden. Despite the court's decision,

the plaintiff must demonstrate an exception to immunity under R.C. § 2744.02(B) in the context

of summary judgment. A public entity like the City meets its burden on smmnary judgrnent when
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it demonstrates that it is a°political subdivision" under R.C. § 2744.01(F) of the Political

Subdivision Tort Liability Act.

That Section defines, "`Political subdivision' or `subclivision' [as] a municipal

corporation, township, com ty, school district, or other body corporate and politic responsible for

govenunental activities in a geographic area sntaller than that of the state." R.C. § 2744.01(F).

Here, there is no dispute that the City established and admitted it was a political subdivision (see

City's answer and Pl.'s eomplaint) and raised it in its summary judgment and appellate briefing.

Therefore, the C ty s broadly inunune from liability tmder R.C. § 2744.02(A)(1), unless an

exception ttnder R.C. § 2744.02(B)(1-5) applies.

As a political subdivision, the City is statutorily imtnune from damage claims for

property damage.

(A)(1) For the purposes of this chapter, the fiuictions of political subdivisions are
hereby classified as govemmental functions and proprietary ftmetions. Except as
provided in division (B) of tbis section, a political subdivision is not liable in
damages in a civil action for injury, death, or loss to person or property allcgedly
cattsed by any act or ornission of the political subdivision or an einployee of the
political subdivision in connection witlt a govennnental or proprietary function.

R.C. § 2744.02(A)(1).

Under Oluo law, a political subdivision may lose its inimunity undsr R.C. § 2744.02(A),

only if one of the R.C. § 2744.02(B)(1-5) exceptions apply.' Cater v. City of Cleveland (1998),

83 Olvo St.3d 24. Consct7uently, a plaintifl' must demonstrate an exception to inmmnity applies

witli conipetent evidence to avoid sumniary judgment. Here, the trial court properly concluded

that Mcore failed to meet this burden. The trial court correctly granted sunr:nary judgment in

favor of the City and dismissed tlre case.

2 Even then, a political subdivision can regain immunity under the well-establislied three-tiered
statutory analysis. Cater v. City of Cleveland (1998), 83 Ohio St.3d 24; see R.C. § 2744.03.
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Notwitlistanding, the eleventh district sua sponte determined that the City did not meet its

burden on sutmnary judgnrent. The elevently district dctennined that the "city failed to nieet its

burden of identifying those portions of thc record which demonstrate an absence of material fact

as to the ownership and maintenance of the 18-inch pipe." (App. Op. at ¶ 58; Apx. 16.) The

appellate court concluded that if ownership of the line and lack of maintenanee were "proven,

this failure wotild constitute the breach of a duty arising out of a proprietaiy funetion and would

expose the city to liability under R.C. 2744.02(B)(2). Thereforc, sumntary judgment is premature

in tlus case." [Citations omitted.]" (Id.)

The City does not have the burden to demonstrate an exception to immunity under R.C. §

2744.02(B). That is the plaintifPs burden. And, there was no evidence that the City failed to

ntaintain the 18-inch pipe, even assurnnig it owned the line.

The majority eleventh district's decision is in direct confliet with the tenth district and

other districts that hold that the plaintiff has that burden to demonstrate an exception rmder' R.C.

§ 2744.02(B)(1-5). For instance, the tenth disirict has lteld that the plaintiff has the burden to

demonstrate an exception mtder R.C. § 2744.02(B)(I-5):

... [A]ppellant argues that the initial burden rested upon the city to establish,
witltin the dictates of Civ.R. 56, that appellant's allegations did not fall within the
"public grounds" exception found in foriner R.C. 2744.02(B)(3).
{'¶ l7} On this point, appellant is niistalcen. In order to overcotne sovereign
immmiity, once the sanie is establislied, a plaintiff must demonstrate that an
exception to imniunity exists. This burden rests upon the plaintiff both at trial and

during summary judgmeut proceedings. Thus, when sovereign imtnunity is
established by one who has moved for surntnary judgnrent, the notunovant's
responsive burden, pursuant to Civ.R. 56(E), includes the requirement that he or
slie demonstrate thc existence of an applicable exception to sovereign immunity.
In order to avoid summary judgment, then, the nonn-iovant must demonstrate the
existence of a genuine issue of fact with respect to the applicability of one of the

exceptions set forth in R.C. 2744.02(B).

Stunnierville v. City of Colunibns (10'h Dist.), 2005-Ohio-5158 117.
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Here, the Plaintiffs did not argue on appeal that a statutory exception existed aud did not

cite auy provision of Cliapter 2744 in its brief. The eleventh district's decision is wrotig and

conflicts with numerous otlier appellate districts on the same issue. See e.g., Summerville, supra;

see fztrther e.g., M.B v El -t^ity Bd. of Educ. (9°i Dist.), 2006-Ohio-4533 at 1117 ("Tlte party

asserting an exception to immutilty under R.C. 2744.02(B) has the burden of establishing that

exception."). This Court slrould accept this appeal to clarify the burden that a political

subdivision llas wlten it raises inununity and moves for sununaryjudgment.

Proposition of Law II: The upgr3de of a sewer system is a governmental
l'unction under R.C. 2744.01(C)(2)(1).

The eleventh district improperly transformed an immune governmental funetion for the

"design, construction, or reconstniction of ... a sewer system" into a non-'um.uune proprietary

fitnetion for the "maintenance, destruction, operation, and uplcccp of a sewer system."

The majority found that the failure to upgrade a sewer is a failure to rnaintain a sewer.

The majority reasoned, if "the city is respousible for that [condominium line], the failurc to

upgrade sewers that are inadequate to service upstream property owners despite sufficient notice

of the inadequacy can best be described as a failure to maintain or uplceep the sewer." (App. Op.

at ¶ 59; Apx. 16-17.)

So, under the eleventh district's decision, no matter how well niaintained the sewer is, the

fact that it had inadequate capacity or oilter design-related issues would make a political

subdivision liable for failing to upgrade that sewer to meet the needs of property owners. Here,

therc was no evidence of the City's failure to maintain the sewer, even asstr,ing tliat the City's

easement constituted ownership of the line. There was no evidence the condominimu ]ine was

crumbling, clogged, or dilapidated in any way.
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The eleventh district wrongly conclttded that the failure to "manrtain" the sewer by

failing to upgrade the sewer "expose[s] the city to liability under R.C. 2744.02(B)(2)." (App. Op.

at ¶ 59; Apx. 17.) The majority panel sua sponte raised} the "proprietary funetion" exception

under R.C. § 2744.02(B)(2). That exception provides, in relevant part:

[P]olitical subdivisions are liable for injury, deatli, or loss to person or property
caused by the negligent performance of acts by their eniployees with respect to
proprietary functions of the political sttbdivisions.

R.C. § 2744.02(B)(2). This case does not involve a proprietary funetion. The (B)(2) exception

does not apply.

A governmental fimction is: "(1) The provision or nonprovision, plaiming or design,

construction, or reconstruction of a public improvement, including, but not limited to, a sewer

systetn [emphasis added]." R.C. § 2744.01(C)(2)(1). A proprietniy funcdon is: "(d) The

maintenance, destruction, operation, and uptceep of a sewer system [emphasis added]." R.C. §

2744.01(G)(1)(d).

A court's duty is to construe statutes in a mamier to "ascertain and give effect to the

legislative intent." Elstonv. Howland Local Schools (2007), 113 Ohio St.3d 314. It is a court's

duty to apply the statute as the General Asse nbly has drafled it and not to rewrite it. See, e.g.,

Bd. of Edn. of Pike-Delta-York Local School Dist. v. Eulton Cty. Bude.et Coinm. (1975), 41

Ohio St.2d 147, 156 ("Courts do not have the authority to ignore, in the guise of statutory

interpretation, the plain and unambiguous language in a statute. ... The remedy desired by

appellants fron-i this court inust be obtained from ... the General Assembly").

Tlre City finnly believes that the "upgrade," in the words of the appellate court, of a

sewer falls within the "design, construction, or reconstruction ... of a sewer system," not

} The Plaintiffs/Appellants did not rnention any provision of Chapter 2744 in their appellate brief
in the eleventli district.
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"manitenance, destruction, operation, and upkeep of a sewer system." The installation of a sewer

line is an immune govemmental fiinction, not a proprietary fiinetion. R.C. § 2744.01(C)(2)(t).

Ohio case law lias held that design and construction of a stomi sewer is a"govenmiental

fluiction" and, thus, a city is statutorily immune from liability to property owners for darnages

caused by stormwater flooding for the alleged negligent design and constrnction of that sewer,

under R.C. § 2744.02. See e.g., Snlith v. Cincinnati Stormwater M. Div. (lst Dist. 1996), 111

Ohio App.3d 502; see Alden v. Summit County (9°i Dist. 1996), 112 Ohio App.3d 460. Olrio

cotkrts are in conflict on this issue and have also lield to the contrary. Compare, e.g., H. Hafiier &

Sons b1c v Cincinnati Melropolitan Sewer Dist. (1997), 118 Ohio App.3d 792, 797(liolding

failure to upgrade sewers that are inadequate to service property owners is a failure to rnaintain).

This Court stiould review this issuc that continues to cause confusion aniong the intermediate

appellate courts and creates utuiecessary liability on public entities.

IV. CONCLUSION

This Honorable Court should accept jurisdiction.
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{111} Henry and Maryann Moore appeal from the trial court's award of surnmary

&=judgment in favor of the city of Streetsboro ("the city"), which found the city was immune

Wfrom l'iability for storm water drainage problems, which causes the Moores' property to

,Mmmood during periods of heavy rainfall.
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{12} The Moores contend on appeal that the court erred in finding the city was

immune from liability because there are genuine issues of material fact that remain

unresolved. Those issues are (1) whether the city owns a portion of the sewer systern

in question; (2) if so, whether the city was negligent in its maintenance and operation of

that portion; and (3) whether any negligence on the part of the city contributed to the

Moores' storm runoff flooding problem. The Moores also contend the trial court erred in

applying the law applicable to a municipality's design and construction of storm sewer

systems, rather than applying the law of riparian rights.

{113} While we find no error in the trial court's decision as to the questions

addressed, we do find that one question was not addressed and upon a de novo review

of the record, we agree with the Moores that genuine Issues of material fact remain

unresolved. Specifically, whether the 18-inch pipe installed pursuant to an easement

the Moores granted to the city in early 2000 is a part of the city's sewer system. If so,

there remains a question of whether the city was negligent in its maintenance and

operation of the pipe, a proprietary function for which immunity from liability does not

apply. We disagree, however, with the Moore's second contention that the law of

riparian rights should apply, finding the court applied the appropriate analysis. Thus, we

reverse and remand to resolve the genuine issues of material fact that remain.

{14) 5ubstantive and Procedurat Fiistorv

{15} In 1988, the Moores purchased a commercially zoned property located on

State Route 14, in Streetsboro, Ohio, from Mr. Lynn Sperry. The property as a whole

sits at the lowest point of a commercially zoned area. Beyond the properfy is a wetland

where a majority of the water from the upstream properties, as well as the Moores'
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water drainage, flows. The point of confluence of drainage from the five pipes is the

"junction structure," a concrete structure that has a small 12-inch pipe at the opposite

end of the five pipes from which the water flows into the wetlands area, as well as a

grated top to allow for overflow.

{g{b} At the time the Moores purchased the property, however, the upstream

properties were not yet developed, or at most, mildly developed. Only a culvert, or

ditch, existed that runs underneath State Route 14, which in turn runs into a natural

creek or waterway to dispose of the runoff. Prior to purchasing the property, the Moores

agreed with the city that the city would slope a certain amount of land into a retention

area, The land was not specifically sloped, and was in fact, simply a dry ditch. A

retention basin was ultimately never put on the property because one was constructed

by the abutting property.

{¶7) The Moores built one commercial building on their property that housed

their own business, Moore Electric, as well as several tenants; the Warehouse Gym,

Streetsboro Visitors, and Mars Electric. The commercial building was opened sometime

between the winter holidays in 1989. Although the site was initially approved for three

buildings, it remains undeveloped due to the ensuing flooding and drainage problems

the property has experienced since 2003. At the tirne the plaza was built, Mr. Moore's

architect opined that part of the parking lot may become flooded at times, but that the

building would not flood unless there was a"twenty year' storm. The ortginal site plan

also cakled for the building to be constructed a foot higher than ii was eventuaily built as

the property sits below street level.
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(9s) in the deed, the Moores expressly assumed responsibility for the portion

of a pipeline known as the "Sperry pipeline" that runs across their property into the

junction structure. Mr. Moore replaced the Sperry pipeline with PVC pipe when he

purchased the property for the portion that ran through his and his neighbor's property.

{19) During the 1990s, the Moores had no problems with flooding or drainage,

but as the upstream properties developed, so did issues with drainage. The junction

structure and the pipes are questionable in their ability to maintain an adequate water

flow to prevent flooding, causing over-retention and a reverse backup into the Moores'

property, instead of flowing into the wetlands. The fact that some of the pipes have

large cracks and are filled with debris actually helps the Moores in this instance by

creating a certain negative pressure against a reverse flow.

{910) The Moores' expert, Mr. Jack McFadderl, was unable to ascertain who

owned the junction structure that led into the wetiarid's drainage area. Mr. Moore

testified that it was originally a wooden structure constructed in the 1950s, and that at

some point, the city built the concrete structure that stands today.

(T11) In early 2000, the Moores granted the city ari easement to construct,

maintain, and operate an 18-inch pipe, which runs from an upstream property, Maple

Wood Condominiums. At that time, a detention basin was also created, and the

detention basin that the Moores' neighbor built was expanded. The detention basin is

the only outlet for the "Sperry pipeline," and was built three to four years after the

Moores' built the plaza.
-_....---

{912) in regard to the easement, the city engineer sent a letter to the Moores on

January 11, 2000, requesting an easement across the back of the Moores' property in
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order to install a drainage line from the Mapfe Wood Condominiums. The city sent the

Moores a letter on April 29, 2000, enclosing a copy of the easement.

{5113} Mr. Moore testified that the city installed the drainage line for Maple Wood

Condominiums, running a pipe through the property. The pipe does not actually drain

onto the Moore property. Mr. Moore asserts that this additional drainage, which flows

into the junction structure, along with the other upstream drainage pipes that were later

added are the cause of the flooding problems his property experiences during periods of

heavy rainfall. Mr. Moore opined the city should have been more comprehensive in

incorporating the pipe to include all of the surrounding properties, instead of just the

condominiums.

{¶14} Sometime in 2002, an adjacent property owner also installed a pipeline to

alleviate drainage problems and prevent flooding. By the end of 2002, despite several

conversations and disagreements regarding the addition of this new pipeline, the line

was installed by the property owner.. The property owner, however, did not complete

the seeding and sloping that was necessary because a disagreement ensued with the

Moores over who was financially responsible.

{115} Several years later, in 2003, a heavy rainfall occurred in early July,

flooding the Moores' property up to the sidewalk of the plaza and coinpletely covering

the parking lot. At that time, there was some type of stoppage of flow, presumably from

a reverse flow of the junction structure. The city assisted Mr. Moore in pumping the

excess water, which took approximately five days to pump several million gallons. The

city pumped the water from the catch basin area to the easement pipe. The Moores'
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property incurred concrete damage and lost several 3ayers of subsoil. The junction

structure leading into the wetlands was under water for 28 days.

{916} A second storm, much more severe, occurred on July 21, 2003. At that

time Mr. Moore called the city, the mayor, the service director, as well as the city

engineer department, to no avail. The city eventually responded that there was only

one pump and it was in use. Around midnight, the building flooded, incurring an inflow

of six inches of water within a rapid period of time, ten minutes.

(917) The city did eventually bring the pump the following morning, but left the

Moores to pump the retained flow due to the severe flooding in the entire city area, The

city was declared a disaster area following these July storms. Mr. Moore pumped for a

full day to remove the water from the building, and it took him approximately a week to

pump all the water from the land. As he pumped the water, the flooding on the

rieighboring properties also receded; however, they were not as severely flooded as the

Moore property.

(1118) The plaza was severely damaged, requiring the Moores to remove all the

carpeting, cut 14 inches off the lower portions of the walls throughout the entire building

to remove and replace all the insulation, as well as feplace all of the bathrooms. The

debris filled five or six dumpster loads, and all the equipment that was plugged into

electrical sockets was ruined. To this day, the concrete foundation has not been

repaired.

[I(19) After the 2003 flood, Mr. Moore purchased his own water pump, and naw

pumps excess water about two to three times a year depending on need. Once the
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water reaches a predetermined spot, a neighbor or the police will call Mr. Moore, who

will then begin manually pumping to avoid flooding.

{1120} Moores' Expert's Opinion as to Cause

{¶21} Mr. McFadden determined there were six causes contributing to the

flooding on the Moores' property during periods of heavy rainfall. First, the plaza should

have been built approximately 12 inches higher according to the original site plan.

Second, after the property northwest of the plaza was constructed, the owners installed

a 15-inch pipe that flows into the exfsting shared detention basin. The basin was

extended but not excavated to a sufficient depth to protect the Moore property. As a

result, the rainfall bypasses the detention basin and the Moores' parking lot floods

before the basin is full. Third and fourth, two of the buildings on the northeast property

adjacent to the Moores were constructed without adequate drainage systems. One of

the buildings has two storm water pipes, one of which flows into the roadside ditch, and

the other into what appears to be some sort of a storm water basin. The basin is not

properly constructed and resembles a "small depression in the ground where the water

flows out as fast as it flows in." The other property does not have any sort of a

detention basin. Fifth, Mr. McFadden observed no detention basins on the southwest

abutting property, "AIl Seasons RV." Mr. McFadden could not find any evidence after

looking through its records that drainage was addressed prior to the building of that site.

Lastly, Mr. McFadden found that the pipeline that was installed per the city's easement,

combined with the other four pipes, have a greater capacity than the out- iowing pipe
..------- - --.- _ .__..-_ . _ . . ... ..... ... .

that drains from the junction structure into the wetlands. The city engineer told Mr.
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McFadden at the time of his investigation that he has no knowledge of when the

junction structure was constructed or by whom.

{922) Mr. McFadden summarized his findings, concluding that the flooding

experienced by the city was caused by its lack of an overall storm water plan, and that

every new construction, "be it a building, a road or even a park, impacts areas tar

removed from the actual site."

[123) All of the defendants filed for summary judgment, three were denied, as

well as the city's motion to dismiss. Summary judgment was granted for defendant

Maplewood Senior Citizens, as well as the city. The remaining defendants were

dismissed wittr prejudice.

(924) As to fhe city's motlon for summary judgment, which is at issue on appeal,

the trial court found that pursuant to Chapter 2744, politicaf subdivisions are generally

immune from liability for many of their activities, including "governmental functions."

Governmental functions specifically include "planning or design, construction, or

reconstruction of a public improvement, including a sewer system" pursuant to R.C.

2744.01(C)(2)(I). The court further found that R.C. 2744.02 aliows claims to be brought

against political subdivisions for property damage when the damage is caused by

negligent performance of "proprietary functions," which includes. "maintenance,

destruction, operation, and upkeep of a sewer system," pursuant to R.C.

2744.01(G)(2)(d)•

{¶25) After reviewing the applicable law, the court held that approvai of

commercial development site plans with inadequate surface water detention facilities is

a statutorily govemmental function, and thus, immunity applies to shield the city from
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liability, even if the city negligently conducted this function, pursuant to R.C.

2744.03(A)(3). As to the maintenance and operation of roadside ditches or culverts, the

court found the Moores failed to evidence the city's neglect. The court further found that

the city has no ownership or maintenance responsibility for the multiple storm water

pipes that flow to the junction structure. Lastly, the court concluded that at least one of

the pipes is the shared responsibility of the surrounding property owners, including the

plaintiffs. Finding that the Moores failed to introduce any evidence of the city's

ownership or responsibility for any portion of tlie sewer system at issue, the court

awarded summary judgment in favor of the city.

{¶26} The Moores now timely appeal, raising the following two assignments of

error for our review:

(¶27) "[1.] The trial court committed error prejudicial to appellants by granting

appellee sumrnary judgment even though facts material to the resolution of appellants'

claims remain iri dispute.

{128} "[2] The Trial Court erred in applying the law applicable to municipal

design and construction of storm sewer systems rather than applying the law of riparian

rights."

{¶29} The city cross-appeais as well, raising the following assignment of error:

{N30) "[1.] The trial court erred when it failed to apply the public duty doctrine to

bar plaintiff/appellant Moore's claim as a matter of law."

{¶31) Summary Judgment Standard of Review
_..-..__

{¶32) "'Pursuant to Civ.R. 56(C), summary judgment is appropriate when there

is no genuine issue of material fact and the moving party is entitled to judgmerit as a
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matter of law.' Nolik v. Richards, 11th Dist. No. 2005-A-D006, 2006-Ohio-2644, ¶'12,

citing Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. 'In addition, it must appear from

the evidence and stiputations that reasonable minds can come to only one conclusion,

which is adverse to the nonmoving party.' Id., citing Civ.R. 56(C). 'Further, the

standard in which we review the granting of a motion for summary judgment is de novo.'

Id., citing Grafton v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105.

{133} "Accordingly, '[s)ummary judgment may not be granted until the moving

party sufficiently demonstrates the absence of a genuine issue of material fact. The

moving party bears the initial burden of informing the trial court of the basis for the

motion and identifying those portions of the record which demoristrate the absence of a

genuine issue of fact on a material element of the nonmoving party's claim.' Brunstetter

v. Keating, 11th Dist. No. 2002-T-0057, 2003-Ohio-3270, ¶12, citing Dresher at 292.

'Once the moving party meets the initial burden, the nonmoving party must then set

forth specific facts demonstrating that a genuine issue of material fact does exist that

must be preserved for trial, and if the nonmoving party does not so respond, summary

judgment, if appropriate, shall be entered against the nonmoving party.' Id., citing

Dresher at 293." Welch v. Ziccarelli, 11th Dist. No. 2006-L-229, 2007-Ohio-4374, ¶36-

37.

{SJ34) "Since summary judgment denies the party his or her 'day in court' it is not

to be viewed lightly as docket control or as a 'little trial.' The jurisprudence of summary

judgment standards has placed burdens on both the moving and nonri-ioving party. In
--------- -_- -------- _ ... .... .._.. ........ ..

Dresher v. 8urt, the Supreme Court of Ohio held that the moving party seeking

summary judgment bears the initial burden of informing the trial court of the basis for the
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motion and identifying those portlons of the record before the trial court that

demonstrate the absence of a genuine issue of fact on a material element of the

nonmoving party's claim. The evidence must be in the record or the motion cannot

succeed. The moving party cannot discharge its initial burden under Civ.R. 56 simply

by making a conclusory assertion that the nonmoving party has no evidence to prove its

case but must be able to specifica3fy point to some evidence of the type listed in Civ-R.

56(C) that affirmatively demonstrates that the nonmoving party has no evidence to

support the nonmoving party's claims. If the moving party fails to satisfy its initial

burden, the motion for summary judgment must be denied. If the moving party has

satisfied its Initial burden, the nonmoving party has a reciprocal duty outlined in the last

sentence of CIv.R. 56(E) to set forth specific facts showing there is a genuine issue for

trial. If the nonmoving party fails to do so, summary judgment, if appropriate shall be

entered against the nonmoving party based on the principles that have been firmly

established in Ohio for quite some time in Mitseff v. Wheeler (1988), 38 Ohio St.3d 112.

{135} "The court in Dresherwent on to say that paragraph three of the syllabus

in Wing v. Anchor Media Ltd. of Texas (1991), 59 Ohio St.3d 108, '* is too broad and

fails to account for the burden Civ.R. 56 places upon a moving party. The court,

therefore, limited paragraph three of the syllabus in Wing to bring it into conformity with

Mitseff.

{136) "The Supreme Court in Dresher went on to hold that when neither the

moving nor nonmoving party provides evidentiary materials demonsuating that there are

no material facts in dispute, the moving party is not entitled to judgment as a matter of

law as the moving party bears the initial responsibility of informing the trial court of the
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basis for the motion, 'and identifying those portions of the record which demonstrates

the absence of a genuine issue of fact on a material element of the nonmoving party's

claim.' Id, at 276." fd. at ¶40-42.

(¶37) Genuine Issues of Material Fact Remain Unresolved

{138} In their first assignment of error, the Moores contend that the trial court

erred in awarding summary judgment to the city because material facts remain as to the

negligent maintenance, operation, and upkeep of the city's sewer system for which

governmental immunity does not apply. We agree with this contention and determine

this assignment of error has merit.

{¶39} Speciftcaily, the Moores contend the commercial development that has

occurred north of their property increased the storm water runoff that is collected in a

ditch that runs alongside State Route 14. The water is piped under the road to the

retention basin located on another property, which is then piped through the Moores'

"Sperry pipeline" to the junction structure that drains into the wetlands. Since the

upstream properties have been developed, the Moores' property now floods on a yearly

basis, requiring them to manually pump the water during periods of heavy rainfall

because the retention basin, the "Sperry pipeline," and the junction structure cannot

accommodate all of the runoff.

{14U} Political Subdivision Tort l.iability

(141) "R.C. Chapter 2744. the Political Subdivision Tort Liability Act, absolves

political subdivisions of tort liability, subject to certain exceptions. See Franks v. Lopez
............

(1994), 69 Ohio St.3d 345, 347; see, also, Hefton v. Scioto Bd_ Cty . Commrs. (1997),

123 Ohio App.3d 158, 162. Whether a political subdivision is entitled to statutory
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immunity under Chapter 2744 presents a question of law for the court's determination.

Conley v. Shearer (1992), 64 Ohio St.2d 3d 284, 292; see, also, Feitshans v. Dartre Cty.

(1996), 116 Ohio App.3d 14, 19." Ferguson v. Breeding (Aug. 25, 2000), 4th Dist. No.

99 CA 22, 2000 Ohio App. LEXIS 4093, 14.

{¶42) Pursuant to R-C. 2744.01(C)(2)(I), "[t]he provision or nonprovision,

planning or design, construction, or reconstruction of a public improvement, including,

but not limfted to, a sewer system" constitutes a "governmental function" from which the

city is immune. See R.C. 2744.02(A)(1).

{^43) In contrast to a governmental function, a "proprietary function" includes

"[t]he maintenance, destruction, operation, and upkeep of a sewer system." R.C.

2744.01(G)(2)(d).

{^44] Pursuant to R.C. 2744.02(B)(2), "political subdlvlsions are liable for injury,

death, or loss to person or property caused by the negligent performance of acts by

their employees with respect to propriety functions of the political subdivisions," unless

a defense to such liability is enumerated in R.C. 2744.03.

{t(45) It is clear that the city is immune from its failure to design and construct an

adequate sewer system. Thus, the Moores' arguments that the city was negligent in

issuing building permits to upstream properties without designing adequate storm water

runoff controls are without merit.

{¶46] The 18" Easement Pipeline

{147] Questions remain in this case as to whether the city was responsible for a
_ .__..,-

pipeline that was installed pursuant to its easement in 2000, and if so, whether the city

was negligent in its maintenance of the pipeline.
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{1148} The city provided the trial court an affidavit frorn the city's director of

engineering, Mr. Bruce J. Terrell, who averred that the "Sperry pipeline" is not part of

the city's sewer system, the city never installed the "Sperry pipeline," and further, the

city does not own, maintain or have any responsibilities with respect to the "Sperry

pipeline." Also attached to its motion are pictures of various retention and detention

basins, as well as the junction structure, a FEMA declaration that Streetsboro was

declared a disaster area after the summer floods of 2003, and the depositions of Mr.

Moore and Mr. McFadden.'

{Q49) In their brief in opposition, the Moores attached Mr. McFadden's expert

report, a chart of the amount of rainfall from the July 21, 2003 storm, the deed from the

Sperrys to the Moores in which the Moores explicitly assumed responsibility over the

"Sperry pipeline" for the portions located on their property, pictures of the junction

structure, the easement conveyed to the city, Mr. McFadden's supplemental report, as

well as Mr. McFadden's affidavit.

(150) Mr. McFadden averred in his affidavit that, but for the development and

changes surrounding the Moores' property, much of the surface water would evaporate

or pass in another direction, away from the Moares' property. As a direct resuft of the

accumulated and increased flow, however, the Moores' property has been damaged by

flooding-related problems, including cracked pavement and loss of support of the

parking deck.

1. We note that the city incorrec8y cross examined Mr. McFadden on his expert opinion as to a
"reasonabie certainty" as to the causes of the water drainage problems on the Moores' property. The
correct standard to be applied is that "expert opinion regarding a causative event, including alternative
causes, must be expressed In terms of probability," which Mr. McFadden did Indeed opine. (Emphasis

added.) McWreath v. Ross, 179 Ohlo App. 3d 227, 2008-Ohio-5855, '¶84.
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(1157) The city filed a suppiemental reply in support of its motion for summary

judgment, attached to which was evidence that the area was declared a flood disaster

area in 2003. The city did not address any of the flooding problems the Moores have

experienced since that time.

(1152) While there is no doubt that the city, however imperfect in its sewer design

and planning, is immune from liability for such imperfections, the Moores raised genuine

issues of material fact regarding the ownership and maintenance of the 18-inch line

installed after the Moores granted an easement to the city for the line and whether this

pipeline contributed to the Moores' flooding problems.

{153} The Moores do not contend that the "Sperry pipeline" is the city's

responsibility. They adrnit their responsibility, as is clearly detailed in their deed. The

Moores argue, rather, that the city contributed to the faulty storm water drainage

problem because of its faulty maintenance of the pipeline it assumed responsibility for in

the 2000 easement.

{T54} Specifically, the easement states that the Moores grant to the city, "a

perpetual easement for storm sewer purposes, which easement shall include, but only .

on a temporary basis, the right to use so much additional land of the Grantors as is

reasonably necessary to excavate and install the storm sewer pipeline, maintain the

same after installation and replace the same when necessary."

(¶55) The city denies that any portion of the pipeline installed per the easement

is its responsibility although seemingly the easement conveyed the responsibility for the

installation and maintenance of the pipeline to the city. This pipeline covered by the

easement was not addressed by the trial court.
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{$56) There is no question the city is immune frorn the design and construction

of its sewer system, but the question remains as to whether it is responsible for the

maintenance of this pipeline, and whether negligent maintenance contributed to the

backflow of the junction structure and flooding problems the Moores have continued to

experience since the 2003 storms.

{157} "A municipality is not obliged to construct or maintain sewers, but when it

does construct or maintain them it becomes its duty to keep them in repair and free from

conditions which will cause damage to private property "*. The municipality becomes

liable for damages caused by its negligence in this regard in the same manner and to

the same extent as a private person under the same circumstances." Trustees of

Nimishiilen Township v. State ex ref. Groffre Investments, 5th Dist. No. 2003 CA 00410,

2004-Ohio-3371, ¶37, quoting Doud v. Cincinnati (1949), 152 Ohio St. 123, 137,

(citations omitted). Further, "[c]ourts have maintained this view under the sovereign

immunity statute." id. at ^38, citing Nice v. Maryland (1992), 82 Ohio App.3d 109

(citation omitted). See, also, Martin v. City of Gahanna, 10th Dist. No. 06AP-1176,

2007-Ohlo-2651, ¶17.

{¶58} The city failed to meet its burden of identifying those portions of the record

which demonstrate an absence of material fact as to the ownership and maintenance of

the 18-inch pipe. Quite simply, the city failed to provide any evidence that the pipeline

is not under its control.

{159} if, indeed, the city is responsible for that pipeline, then "the iailure to

upgrade sewers that are inadequate to service upstream property owners despite

sufiicient notice of the inadequacy can best be described as a failure to maintain or
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upkeep the sewer." H. Hafner & Sons Inc, v. Cincinnati Metropolitan Sewer Dist.

(1997), 118 Ohio App.3d 792, 797; see, also, Hedrick v. Columbus (Mar. 30, 1993),

10th Dist. Nos. 92AP-1030 and 92AP-1031, 1993 Ohio App. LEXIS 1874. "1f proven,

this failure would constitute the breach of a duty arising out of a proprietary function and

would expose the city to liability under R.C. 2744.02(B)(2). Therefore, summery

judgment is premature in this case." Id.

(%0) Thus, we reverse and remand because we find genuine issues of material

fact remain as to whether the pipeline associated with this easement are a part of the

city's sewer system, and if so, whether the city was negligent in its maintenance of the

pipeline, contributing to the Moores' storm water runoff problems.

(¶61} Finding the Moores' first assignment of error has merit, we reverse and

remand in accordance with this opinion.

{¶62} The Law of Rigarian Riqhts

{¶63} In the Moores' second assignment of error, they contend the trial court

incorrectly applied the law of political subdivision immunity, instead of the law of riparian

rights. We find this argument to be without merit, as the trial court correctly applied the

law in this case.

{964} The trial court correctly applied the analysis of the Political Subdivision

Tort Liability Act, which is codified in Chapter 2744. The city is correct in stating that the

Moores incorrectly rely on cases dealing with cornmon-law sovereign immunity decided

before the enactment of the Act in 1985.

{¶65} Thus, the Supreme Court of Ohio explained in Rankin v. Cuyahoga Cty.

Dept. of Children and Family Services, 118 Ohio St.3d 392, 2008-Ohio-2567, that
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"[b]efore determining whether a political subdivision is entitled to irnmunity from a civil

action, a court must determine whether the political subdivision was engaged in a

governmental or proprietary function when the alleged tori occurred. See R.C.

2744.02(A)(1)." ld. at %

(966} Further, as we addressed in the Moores' first assignment of error, "[tjhe

immunity afforded a political subdivision in R.C. 2744.02(A)(1) is not absolute, but is, by

its express terms, subject to the five exceptions to immunity listed in '' R.C_

2744.02(B). '* Thus, once immunity is established under R.C. 2744.02(A)(1), the

second tier of analysis is whether any of the five exceptions to immunity in subsection

(B) apply." Id. atq18, quoting i-fortman v. Miamisburg, 110 Ohio St.3d 194, 2006-Ohio-

4251, ¶12, quoting Carfer v. Cleveland (1998), 83 Ohio St.3d 24, 28.

{167) Because we determined that the city's maintenance and operation of its

sewer system is a proprietary function under which a claim of negligence may be

pursued if the city is responsible for the pipeline in question, one of the exceptions to

immunity may apply. This is to be determined by a trier of fact.

{168) The Supreme Court of Ohio was clear in Rankin that "ari unambiguous

statute must be applied In a manner consistent with the plain meaning of the statutory

language." Id. at930, quoting Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839,

¶11, citing State ex. rel. Burmws v. tndus. Comm. (1997), 78 Ohio St_3d 78, 81. Thus,

°R.C. 2744.02 begins with an express general denial of liability, limited only by the

exceptions provided in division (B) of the statute: 'Except as provided in division (B) of

this section, a political subdivision is not liable in damages in a civil action for injury,

death, or loss to person or property ld.
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{169] Thus, the common law of riparian rights may have determined the Moores'

rights vis-a-vis the owners of the adjacent properties that were parties to the suit, but

that body of law does not control the determination of a claim against a political

subdivision. "R.C. Chapter 2744 was the General Assembly's response to the judiclal

abrogation of common law sovereign immunity and that '[t]he manifest statutory

purpose of R.C. 2744 is the preservation of the fiscal integrity of political subdivisions."',

ld. at ¶34, citing Hubbell at ¶23, quoting Wilson v. Stark Cty. Depf. of Human Servs.

(1994), 70 Ohlo St.3d 450.

(170) The Moores' second assignment of error is without merit.

1171j The Public-Duty Rule

{172} ln its cross-assignment of error, the city contends that even 'rt the trial

court erred in awarding summary judgment to the city, the "public duty" rule applies.

This argument is wholly without merit because as we previously explained, the city may

or may not be immune from liability under the circumstances of this case.

{¶73) Because the maintenance, destruction, operation, and upkeep of a sewer

system is a proprietary function pursuant to R.C. 2744.01(G)(2)(d), the public duty rule

does not apply. The Second District Court of Appeals recently explained this rationale

in Holbrook v. Brandenburg, 2d Dist. No. 2007 CA 106, 2009-Ohio-2320: "[t]he

Supreme Court addressed this distinction when it held, '[a] municipality is not obliged to

construct or maintain sewers, but when it does **" it becomes its duty to keep them in

repair and free from conditions which will cause damage to private property; and in the

performance of such duty the municipality is in the exercise of a ministerial or

proprietary function and not a governmental function within the rule of municipal liability
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for tort. The municipality becomes liable for damages caused by its negligence in this

regard in the same manner and to the same extent as a ptivate person under the same

circumstances." (Emphasis added.) Id. at ¶17, quoting Doud at 137. See, also,

Portsmouth v. Mitchell Mfg. Co. (1925), 113 Ohio St. 250, 255; Nice at 117; State ex ret.

River City Capital L.P. v. Bd. of Ctermont Cty. Commrs., 12th Dist. No. CA2008-12-110,

2009-Ohio-4675.

{174} Thus, the determination of the city's claim of sovereign immunity requires

first the detennination of mate(al facts that remain in genuine dispute. If the city took

responsibility for the maintenance and operation of the pipefine, then the public duty rule

does not apply.

{¶75} The city's cross-assignment of error is without merit.

{176} We reverse and remand the judgment of the Portage County Court of

Common Pleas in accordance with this opinion.

COLLEEN MARY O'TOOLE, J., concurs in judgment only,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

{¶77} The majority concluded that there remains a question of whether the City

of Streetsboro "was negligent in its maintenance and operation of the pipe, a proprietary

function for whlch-immunity does not apply."-l disagree.--------------

{¶78} As the majority asserted, a municipality is not obliged to construct or

maintain sewers, but when it does, it incurs the duty to keep them in repair and free
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from conditions which will cause damage to private property; and in the performance of

such duty the municipality is in the exercise of a ministerial or proprietary function and

not a governmental function within the rule of murricipal liability for tort. See Doud v.

City of Cincinnati (1949), 152 Ohio St. 132, 137. The municipality becornes liable for

damages caused by its negligence in this regard in the same manner and to the same

extent as a private person under the same circumstances. See Truslees of Nimishillen

Twp. v. State ex ref. Groffre tnvest., 5th Dist. No. 2003 CA 00410, 2004-Ohio-3371, at

35 (citation omitted).

(1174) However, the nonmoving party must "set forth specific facts demonstrating

that a genuine issue of material fact does exist that rnust be preserved for trial, and if

the nonmoving party does not so respond, summary judgment *'* shall be entered

against the nonmoving party." The Moores have failed to present evidence to establish

a genuine issue of fact regarding the City of Streetsboro's responsibility for the pipe line

in question, nor did the Moores present evidence that Streetsboro was negligent in

maintaining the aforementioned pipe line. See Civ.R. 56(E) ("the party's response, by

affidavit or as otherwise provided in this rule, must set forth specific facts showing that

there is a genuine issue for trial").

{1180) Furthermore, the Moores have failed to analyze or cite any case law

pertaining to R.C. 2744, the chapter that refers to the maintenance, operation, and

upkeep of a sewer system as a proprietary function. This court has held that "[o]nce

general immunity has been established by the political subdivision, the burdera lies with

the plalntiff to show that one of the recognized exceptions apply." Maggio v. Warren,

11th Dist. No. 2006-T-0028, 2006-Ohio-6880, at 138. ln Maggio, this court found that
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since the appellant cited to "no relevant statutory authority expressly imposing liability

with respect to any of his alleged claims **" the trial court did not err, as a matter of law,

by granting summary judgment in favor of the City on the grounds of sovereign

immunity." Id. at ¶40.

{5181} Therefore, since the Moores have failed to meet their burden, the trial

court did not err in granting summary judgment in favor of the City of Streetsbora.

Accordingly, I would affirm the decision of the trial court.
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STATE OF OHIO ) IN THE COURT OF APPEALS
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COUNTY OF PORTAGE EVENTH DISTRICT
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HENRY & MARYANN MOORE, JUDGMENT ENTRY

P l a i ntiffs-Appe I la nts,
CASE NO. 2008-P-0017

- vs -

CITY OF STREETSBORO, et al.,

Detenda nts-Appellees.

For the reasons stated in the opinion of this court, it is the judgment and

order of this court that the judgment of the Portage County Court of Common

Pleas is reversed and this case remanded for further proceedings.

Costs to be taxed against appellee, City of Streetsbaro.

COLLEEN MARY O`TOOLE, J., concurs in judgment only,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.
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