@ﬁ?f@;ﬁj it

IN THE SUPREME COURT OF OH10

Global Knowledge Training, LLC,
Appellant,
V8.

Richard A. Levin,
Tax Commissioner of Ohio,

Appellee.

Case No. 09-1543

.Appeal from the Ohio
Board of Tax Appeals

R i

BTA Case No. 2000-V-471 &

REPLY BRIEF OF APPELLANT GLOBAL KNOWLEDGE TRAINING, LLC

Steven A, Dimengo (0037194)

(Counscl of Record)

David Hilkert (0023486)

Buckingham, Doolittle & Burroughs, LLP
3800 Embassy Parkway, Suite 300
Akron, OH 44333-8332

(330) 258-6460

William 1. Sussman®

Richard Cordray (0038034}
Ohio Attorney General
Damion M. Clifford (0077777)
Assistant Atltorney General

30 L. Broad Street, 25th Floor
Columbus, OH 43215-3428
(614) 466-5967

Michacl P. Robotti*

Ropes & Gray LLP

1211 Avenue of the Amcricas

New York, NY 10036-8704

(212) 596-9000

*(Members, New York bar;
admitted pro hac vice)

PR 70

GLERK OF CUURT
SUPREME COURT OF OHIO

J. Kieran Jennings (0065453)

Sicgel Siegel Johnson & Jennings Co., LPA.
Suite 210 Landmark Centre

25700 Science Park Drive

Cleveland, Ohio 44122

(216) 763-1004

Counsel for Appellant
Global Knowledge Traming, LI.C

 CLERKOF COURT
_SUPREME COUR! OF OHIO

Counsel for Appellee
Tax Commissioner of Ohio




TABLY, OF CONTENTS

Page
TABLE OF AUTHORITIES Lottt svse e ss st ss e st s bbb easans i
SN ET0] 0] 50 N (6] ST OSSO ORI P POV O SO PP ERPPIRPRPON 1
AT G U IMIEIN L s oee e eee et et e e s et e bt ke et eae e e e s ebe b e bR e R b e R e T e s e e Lo e e AR e 2
I Response to the Government’s Third Proposition of Law: This Court has
jurisdiction over Global’s free-speech facial challenge to
RLC. S739.0T0YIIDY cereiirer et 2
1. Response to the Government’s Fourth, Fifth, and Sixth Propositions of Law:
On its face, the “training” provision of R.C. 5739.01(Y)(1Xb) imposes a
content-based tax on protected speech; the statute is subject to strict scrutiny,
A.  Training in Computer Programming and Operation is Protected Speech. ... 4
B.  The “Training” Provision of R.C. 5739.01(Y)1)(b) is a Content-Based
~ ‘T'ax on Protected Speech that is Subject to Strict SCLUNY. e 5
(. The “Training” Provision ol R.C. 5739.01(Y)(1)(b) Fails Strict
SCIUHTIY. st STV PP U RPN POPPP 9
fII. Response to the Government’s Second Proposition of Law: ‘This Court has
jurisdiction over Global’s equal protection and vagucness challenges 1o
RLC. 57390 T0Y M 1DD) e 9
IV. Response to the Government’s Seventh Proposition of Law: On its {ace, the
“training” provision of R.C. 5739.01(Y)1)(b) violates the right to equal
PTOLECEION 1t cnts bbb 11
V. Response to the Government’s Bighth Proposition of Law: R.C.
5739.01(Y)1)(b) is facially unconstitutional because “compuler equipment”
and “computer systems” as used in the statutc and its implementing
regalation are Impermissibly VAZUC. ..o 13
V1. Response {o the Government’s lirst Proposition of Law: Twenty-four
courses at issue do not meet onc oy more of the three Statutory Criteria
necessary to be taxable as “computer services” under R.C. 3739.01((1)b) ... 16
CONCLUSTON Lo ee et ett et e eae e tem s aa bt s oms e et o eab e bbb es e r e E e s LT et 20
APPENDIX



TABLE OF AUTHORITIES

Cases Page(s)

Advantage Media v. City of Hopkins
(D.Minn. 2005), 379 F.Supp.2d 1030 .o 11-12

Arkansas Writers’ Project v. Rugland
(1987), 481 11.S. 221, 107 S.C1. 1722, 95 LEd.2d 209 o 3,4,9

Big Mama Rag, Inc. v. United States
(C.AD.C980), 631 F2d 10300 i s 15

Bd Of Lidue. of Gahanna-Jefferson Local Sch. Dist. v. Zaino
(2001), 93 Ohio S1.3d 231, 754 NE.2d 789 i 16

Bullfrog Films, Inc. v. Wick :
{C. A9, 1988), 847 F.20 502 ittt ettt e 15

Cuble Ala. Corp. v. City of Hunisville
(IN.D.Ala. 1991), 768 F.Supp. 1484 i 13, 14

Castle Aviation, Inc. v. Wilkins,
109 Ohio St.3d 290, 2006-Ohio-2420, 847 N.E2d 420 .., i0

City of Cincinnati v. Discovery Network
(1993), 507 U.S. 410, 113 S.Ct. 1505, 123 L.Ed.2d 990 6,7,9

City of Cleburne v. Cleburne Living Ctr., Inc.
(1985) 473 1.8, 432, 105 S.Ct. 3249, 87 L.EA.2d 313 12

City of Norwood v, Horney,
110 Ohio St.3d 353, 2006-0hio-3799, 853 N.E2d 115 e 15

City of Toledo v. Ross

(Aug. 31, 2001), 6th Dist. No. L-00-1337, unreported, 2001 Ohio App. LEXIS 3891,
appeal dismissed as moot (2002), 97 Ohio St.3d 1211, 2002-Ohio-5780, 777 N.E.2d

Cleveland Gear Co. v, Limbach
(1988), 35 Ohio St.3d 229, S20NE2A 188 i 2.3

Columbia Gas Transmission Corp. v. Levin,
117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E2d 400 .o 12,15

Dep't of Revenue v. Magazine Publishers of Am.
(Fla. 1992), 604 S0.2d 459, ..o 6,9

ii



E&T Realty v. Strickland
(C.A.11, 1987), 830 F.2d 1107, certiorari denied {1988), 485 U.S. 961,
108 S.CL 1225, 99 LA 20 425 oo e s 11

Forsyth County v. The Nationalist Movement
(1992), 505 U.8. 123, 112 S.Ct. 2395, 120 L.Ed.2d 10T .0 8

Global Knowledge Training, LLC v. Levin
(July 28, 2009), BTA Case No. 2006-V-471 i 18,19, 20

Goulari v, Meadows
(C.A4, 2003), 345 F.3d 239 i 4.5

Hynes v. Mayor and Council of Borough of Oradeil
(1976), 425 U.S. 610,96 S.CL 1755, 48 L.Ed.2d 243 oo, 13,15

in re Warner

(T.a. 2009), 21 S0.3U 218 oot e 3,6,7
Inter-City lFoods, Inc. v. Porterfield

(1970), 36 Ohio App.2d 50, 301 N.X2.2d 920, affirmed on other grounds sub nom.

Inter-City Foods, Inc. v. Kosydar (1972), 30 Ohio 8t.2d 159, 283 N.E2d 161 oo 10

Kolender v. Lawson
(1983), 461 U.S. 352, 103 S.Ct. 1855, 7S LEA2d 903 i 14

Leathers v. Medlock
(1991), 499 U.S. 439, 111 S.C1. 1438, 113 LEA.2d 494 4.5,0,7

MC1 Telecomm. Corp. v. Limbach
{1994), 68 Ohio St.3d 195, 625 N.E.2d 597 .o 11

North Olmsted Chamber of Commerce v. City of North Olmsied
(N.D.Ohio 2000}, 86 F.Supp.2d 755 s 6,7

Ohio Apartment Ass 'nv. Levin,
122 Ohio St.3d 1231, 2009-0hio-3477, 911 N.E.2d 900 v 9,10

Ohio Bell Tel. Co. v. Levin, ,
D00D-ORI0BLBY oottt ettt r et st Gk 10

Opinion of the Justices to the Senate
(2002), 436 Mass, 1201, 764 NLE.2d 343 1o 0, 8

Opinion of the Tax Comm'r
(Aug. 17, 2007), No. 06-0013, 2007 Ohio Tax Commr. LEXIS 2. . 4]

i1



Police Dep’t of the City of Chicago v. Mosley
(1972), 408 UU.S. 92,92 S.CL. 2286, 33 L.EA.2d 212, i 12

Oueen City Valves, Inc. v. Peck
{1954), 161 Ohio St. 579, 120 N.E2d 310 i 10

Regan v. Taxation Without Representation of Wash.
(1983), 461 U.8. 5340, 103 S.C1. 1997, 76 L.EA.2d 129 4,15

Roxane Laboratories, Inc. v. Tracy :
(1996), 75 Ohio St.3d 125, 661 NLE2d 1011 e 16

Simon & Schuster, Inc. v. New York Crime Victims Board
(1991), 502 U.S. 105, 112 S.Ct. 501, 116 L.Ed.2d 476....... BTSSR ST 3,6,8,0

State v. A Motion Picture Film Lntitled “Without a Stitch”
(1974), 37 Ohio St.2d 95, 307 N.E.2d 911, appeal dismissed for want of substantial
federal question sub nom. Ar{ Theater Guild, Inc. v. Ewing (1975), 421 U.8, 623,95
S.CL 1649, 44 1L EA. 20 821ttt s e 13

State v. Hayes
(1987), 31 Ohio App.3d 40, 50T NE2d 1176, i 13

State v. Janssen
(Wis. 1998), 219 Wis.2d 362, 580 N-W.2d 260 ..o et v e et eaas 13

State v. Thompson
(2002), 95 Ohio St.3d 264, 767 N.E2d 251 s, 12

Strattman v. Studt
(1969), 20 Ohio St.2d 95,253 N.E.2d 749 . 11

Texas v. Johnson
(1989), 491 1.5, 397,109 S.Ct. 2533, 105 LEA.2d 342 ..o, 4,5

Trans Union Corp. v. I'TC
(CAD.C.2000), 207 F.3d TI38 v e )

Turner Broadcasting System, Inc. v. FCC
(1994), 512 U.S. 622, 114 S.Ct. 2445, 129 L.EA.2d 497 o, 3,4,6,7

1VKO v, Howland _
(ORT.C. 2001 15 OTR 335 ittt bt et 6

United Food & Commercial Workers Union v. Sw. Ohio Reg’l Transit Auth.
(C.A6, T998), 103 F.3d 341 oo 5

v



United States v. O Brien
(1968), 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 5

United States Saiellite Broadcasting Co., Inc. v. Lynch
(E.D.Cal. 1999), 41 F.8upp.2d 1113 s 6,8,9

~ Vacco v. Quill
(1997), 521 U.S. 793, 117 8.Ct. 2293, 138 L.EA.2d 834 oo 12

Villuge of Hoffman Estates v. The Flipside
(1982), 455 U.S. 489, 102 S.Ct. 1186, 71 L.Lid.2d 362....... e e s 13,14, 15

CONSTITUTTONAL PROVISIONS, STATUTES, & REGULATIONS

The First Amendment 1o the United States Constit‘ution...- .................................................... passim
The Fourtecnth Amendment to the United States Constitution........ et bt e v ey e e 10, 12
Section 2, Article I, Ohlo Constitition ... e 9
Section 11, Article I, Ohio CONSHITEON Lo e 9
Section 168(1Y(2)(B), Title 26, US.COUE ot 17
E S O B X 7 OO U PO PO OE O VORI O TP SO TP TP PPIR 10
R BT L7004 ettt ene e ee et a ek e eR R 9,10
RuC. S739.0T(AAN Y oottt e s eb b 18
R 5739.01(B)(3)(0) et varerirercrreerireenire st it na e bbb e b 9, 11
ReC. S3739.0T0YNIMBY ot passim
O.A.C. 5703-9-46(A)5) (1993) .o, TP PPN OSSPSR 19
O.AC. 5703-9-46{AN6) {1993) 1ot v e 1,7, 8

OTHER AUTHORITIES

Chemerinksky, Constitutional Law (2 Iid. 2005) o 3.4 11,12
Webster’s New World Dictionary of Computer Terms (8 Ed. 2000} .o 17
Webster’s Third New International Dictionary (2002) . oo 7



INTRODUCTION

R.C. 5739.01(Y)(1)b) taxes “fraining of computer programmers and operators, provided in
conjunction with and to support the sale, lease, or operation of taxable computer equipment or
systems.” (emphasis added). The statute thus only taxes training whose content is computer
programming and operation. lndeed, training is taxablé only if it is instruction “in the use of
computer equipment and its systems software.” 0.A.C. 5703-9-46(A)6) (1993). The content of
any given training necessarily determines whether it is subject to the tax. In its Merit Briel,
Global showed that this statute, on its face, is content-based, presumptively invalid, and subject
to strict serutiny.' The statute fails strict scrutiny, and therefore violates the right to freedom of
speech. The Government has no answer to Global’s showing:

¢ In its Third Proposition of Law, Gov. Br, 22- 23 the Government ar gucs that Global has
brought an as-applied challenge that is not pr upuly before this Court.” Not so. This
Court need only test the face of the statute against the case law to strike it down. See
Argument Section 1, infia,

e ln its Fourth Proposition of Law, Gov. Br. 23-25, the Government argues that the Iirst
Amendment protects only “oral speech.” ‘That is wrong. Sec Argument Section [LA.,
infra.

s In its Fifth Proposition of Law, Gov. Br. 25-35, the Government argues that the statute is
not subject to strict scrutiny. That also is wrong; the Government’s meritless argument is
refuted by the cases it cites, as well as those cited by Global, See Argument Section
ILB., infra.

e In its Sixth Proposition of Law, Gov. Br, 35-37, the Government tmplicitly concedes that
the law fails strict serutiny. It therefore is unconstitutional. See Argument Scction ILC.,

infra.

"' Terms defined in the Merit Brief of Global Knowtedge Training, LLC (“Global Br.”) will be
used as defined therein, and cases cited in full therein will be cited in abbreviated form. “Reply
Appx.” will refer to the Appendix Lo the Reply Brief of Global Knowledge Training, LLC,
attached hereto.

2 «Goy., Br.” will refer to the Merit Brief of Appellec Richard A. Levin, Tax Commissioner of
Ohio.

24266282 _1.D0C



‘The Government’s opposition to Global’s equal protection and vagueness challenges is
similarly unavailing:

» The Government’s Second Proposition of Law, Gov. Br. 20-22, makes another baseless
jurisdictional attack. But Global’s notice of appeal properly raises those challenges. See
Argument Section [11, infra.

o The Government’s Seventh Proposition of Law, Gov. Br. 37-44, confusedly applics
incorrect legal standards in arguing that the statute does not violate the right to equal
protection. That argument fails. On its face, the statute discriminates among persons in
exercising their right to freedom of speech. It is subject to strict scrutiny, which it does
not survive. See Argument Section 1V, infra.

¢ The Government’s Bighth Proposition of Law, Gov. Br, 44-50, again relies upon an
inapplicable legal standard in arguing the statute is not unconstitutionally vague. That
argument also {ails. The Government must prove that the statutory terms “computer
equipment” and “computer systems” are clear in all applications. 1t has not met that
burden, See Argument Section V, infra.
Finally, the Government’s statutory argument, its First Proposition of Law, Gov. Br. 13-20,
does not refute Global’s showing, Global Br. 26-34, 36-47, that twenty-{our of its courses are

non-taxable under the terms of the statute. See Argument Section VI, infra.®

ARGUMENT

I. Response to the Government’s Third Proposition of Law: 'This Court has jurisdiction
over Global’s free-speech facial challenge to R.C. 5739.01(Y)(1)(b).

The Government’s Third Proposition of Law erroncously argues that Global’s freedom of
speech claim “is not a purely ‘facial challenge,”” but rather is an as-applied challenge that Global
was required to raise before the BTA. Gov, Br. 22-23. A facial challenge is resolved by
“considering the Act itself without regard to extriﬁsic facts.” Cleveland Gear Co, v. Limbach

(1988), 35 Ohio St.3d 229, 231, 520 N.E.2d 188. A facial challenge may be raised on appeal to

¥ This appeal cannot be resolved on statutory grounds alone. Global Br. 8 n.11, 47, conceded
that ten courses al issue are taxable under the terms of the statute, but asserted that they are not
propetly taxable because of the statute’s constitutional infirmities. Thus, even if the Court rulcs
for Global on the statutory issues, it must reach Global’s constitutional claims.



this Court from the BTA. [ at paragraph 2 of syllabus, 231. Global’s freedom of speech claim
is a facial challenge to the “training” provision of R.C. 53739.01(Y)(1)(b). Global claims that, by
its terms, that provision (and its implementing regulation) taxes training based on its content and
is unconstitutional. Global Br. 2-4, 10-17. To decide that ¢laim, this Courl must determine: (i} if
the statule taxes protected speech, (it) if the terms of the statute are content-based, and (i) if the
statute can survive strict serutiny. See Twrner Broadcasting System, Inc. v. FCC (1994)
("TBS”), 512 U.S, 622, 636-637, 641-643, 114 S.Ct. 2445, 129 L 1id.2d 497; Simon & Schuster,
502 U.8. at 115-118. To make those determinations, this Court need only examine the language
of the statute and its implementing regulation, and the relevant casc law. No extrinsic {acts are
necessary. Gov. Br. 23°s argument, that the cost of cach course should be parsed into taxable
and non-taxable elements, is misguided. See Argument Section ILA., nfra. It also is a futile
attempt to create factual issues where none exist; the entire tuition for each course at issue was
taxed under the facially invalid statute. See S.T. 1; Supp. 37. Global’s claim is the very model
of a facial challenge, and is properly raised on this appeal.

11. Response to the Government’s Fourth, Fifth, and Sixth Propositiens of Law: On its

face, the “training” provision of R.C. 5739.01(Y)(1)(b} imposes a content-based {ax on
protecied speech; the statute is subject to strict serutiny, which it fails.

Training in computer programming and operation is protected speech. The “(raining”
provision of R.C. 5739.01(Y)(1)(b), on its face, imposes a conient-based tax on that protecied
speech. See Global Br. 14-15. The Government contends that the statute enjoys a “strong
presumption of constitutionality” and that Global “bears the burden ol proving that the law 1s
unconstitutional bef(md a reasonable doubt.” Gov. Br. 36. That contention is wrong. A
content-baged tax is presumplively invalid and subject to strict serutiny, and the burden of proof

is squarely on the Government. Simon & Schuster, 502 U.S. at 1 15, 118; Arkansas Writers'

Project, 481 U S, at 230-231; In re Warner (La. 2009), 21 So.3d 218, 250; Chemerinsky,
3



Constitutional Law (2 Ed. 2005) 61 9} The Government must demonstrate that it is narrowly
tailored to serve a compelling state interest. See 502 U.S. at 118; 481 U.S. at 231.° By arguing
the statute has only a “rational relation” to a governmental interest, Gov. Br. 35-37 implicitly
concedes that the Government cannot meet its “heavy burden.” Arkansas Writers' Project, 481
U.S. at 231, The tax is invalid.

A. Training in Computer Programming and Operation is Protected Speech,

In its Fourth Proposition of Law, Gov. Br. 23.25, the Government contends that training in
computer programming and operation consists of “oral instruction,” which it concedcs is
protccted speech, and two “nonspeech elements” — the use of instruction manuals and computer
equipment — which it says are not protected, The Government’s argument is at war with First
Amendment jurisprudence.

As for the use ol instruction manuals, “the transmission of knowledge or ideas by way ol the
spoken or written word” is “pure speech,” fully protecied under the First Amendment. Gowlari,
345 F.3d at 247 (internal quotation marks omitted; emphasis added); see also Texas v. Johnson
(1989), 491 U.S. 397, 404, 109 S.Ct. 2533, 105 T..Ed.2d 342 (*| W ]e have long recognized that
[the First Amendment’s] protection does not end at the spoken or wrilten word.”). The usc of

tangible things as part of course instruction also is protected speech. Sce Goulart, 345 ¥.3d at

* Pages cited herein from Chemerinsky are found in Reply Appx. A.

S Gov. Br. 36 mistakenly relies on Leathers v. Medlock (1991), 499 U.S. 439, 451, 111 S.C1.
1438, 113 L.Iid.2d 494, discussing Regan v. Taxation Without Representation of Wash. (1983),
461 U.8. 540, 103 S.C1. 1997, 76 L.Ed.2d 129. Regan did not address a contenl-bascd tax, but a
content-neutral federal subsidy for certain speakers. See 461 U.S. at 548, 1t held that through
{ux exemptions Congress may choose to subsidize some speakers, but not others. See id at 549-
550. Regan is irrelevant here; this case does not deal with a regulation of speakers, or a tax
exemption. See 78BS, 512 U.S. at 641-643, 657-658 (discussing distinct standards for spealer-
based and content-based regulations). Also irrelevant arc the other cases cited in Gov. Br. 30,
which addressed content-ncutral statules not subject to strict scrutiny.



245, 247-248 (holding that instruction in knitting, crochet, spinning and weaving 1s “pure
speech™). The Government’s erroneous theory fails to recognize that tangible things routincly are
used as part of course instruction. Use of a map is part of instruction in Geography; use of a
caleulator is part of instruction in Math; use of a drill press is part of instruction in Shop.
Similarly, when computer equipment is used as part of course instruction, that usc is protected
speech, The Government’s argument is specious. Training in computer programming and

. . ) ) G
operation cannot be disaggregated as the Government suggests.

B. The “Training” Provision of R.C. §739.01(Y)(1)(b} is a Content-
Based 1ax on Protected Speech that is Subject to Strict Serutiny.

The Government argues at length in its Fifth Proposition of Law, Gov. Br. 25-35, thal the
“training” provision of R.C. 5739.01(Y)(1)(b) is not subject to sirict scrutiny, Citing Leathers,
499 1.S. at 447-449, il asserts that First Amendment strict scrutiny applics to a tax statute only if
it: (i) is not generally applicable; (ii) singles out the press; (ii1) imposes a tax upon a small
segment of the same medium; or (iv) is an intentional atlempt to interfere with protected speech,
Gov. Br. 25-26. But the Government conveniently omits the relevant part of Leathers’ holding:

Finally, for reusons that are obvious, a tax will trigger heightened scrutiny under the
First Amendment if it discriminates on the basis of the content of taxpayer speech,

499 U.S. at 447 (cmphasis added). Leathers teaches that the tax at issue is subject to strict

scrutiny. Leathers hardly stands alone.

% The specch/nonspeech distinetion drawn by Gov. Br. 24 is irrelevant, It applies to regulation of
expressive conduct, not regulation of “pure specch.” See United States v. O'Brien (1968}, 391
1U.8. 367, 376-377, 88 S.Ct. 1673, 20 [..Ed.2d 672; Goulart, 345 F.3d at 247-248; Chemerinsky,
ai 1314-1316. Certain regulaled conduct, such as burning an American flag, may contain
communicative elements that bring the First Amendment into play, while other elements of the
conduct may not be communicative. Sce Johnson, 491 U.S. at 404-406. R.C. 5739.01(Y)1)(b)
regulates “pure speech,” not conduct.



Under the First Amendment, a content-based statute is subject to strict scrutiny, while a
content-neutral law is subject to less-stringent intermediate scrutiny, 78S, 512 U.S. at 641-643.
'To determine the constitutionality of a law that regulates protected speech, a court therefore must
determine if it is conteni-based or content-neutral. Id ; see In re Warner, 21 So.3d at 243-246,
244 n.53, 248-249 (collecting and discussing authorities). If the content conveyed determines
whether speech is subject to a law, then that law is content-hased. Sce 78S, 512 U.S. at 643 (*As
a general rule, laws that by their terms distinguish {avored speech from disfavored speech on the
basis of the ideas or views cxpressed are content-based.”) (citations omitted).” Thus, if a statute
on its face laxes protected speech only of a particular content, it is content-based, presumpti vely
invalid, and subject to strict scrutiny. See, e.g., Stmon & Schuster, 502 U.S. al 115-118;
Leathers, 499 U.S. at 447; United States Satellite Broadcasting, 41 F.Supp.2d at 1120-1121;
TVKO v. Howland (Or.1.C. 2001), 15 OTR 335, 344-345 (tax imposed upon telecasts or
transmissions of boxing and wrestling malches is content-based and subjcet to strict serutiny).”

Gov. Br. 30-33 argues that a statutc is content-based only if a legislature intended to suppress

certain speech. That argument is contradicted by the case law, including those cases ciled by the

" See, e.g., North Olmsted Chamber of Commerce v. City of North Olmsted (N.1.Ohio 2000y, 86
F.Supp.2d 755, 763 (“A regulation of speech is content based when the content conveyed
determines whether the speech is subject to restriction.”) {citations omitted); Opinion of the
Justices to the Senate, 764 N.I.2d at 348 (“By definition, i the applicability of the bill’s
requirements can only be determined by reviewing the contents of the proposed expression, the
bill is a conlent-based regulation of speech.”); Magazine Publishers, 604 So0.2d at 462-463
(statute conteni-based because “content of a publication is a key factor in determining whether
the publication is subject to taxation.”)

8 Gov. Br. 34 asserts that Cizy of Cincinnati v. Discovery Network (1993), 507 U.8. 410, 113
S.Ct. 1505, 123 L.1d.2d 99, as explained in Trans Union Corp. v. FTC (C.AD.C, 2001), 267
F.3d 1138, 1141, holds that “the fact that a restriction is content-based cannot alone trigger strict
serutiny.” As with Leathers, the Government again simply omits the relevant portion of the
quoted sentence. Trans Union was referring only to content-based restrictions on “commercial
speech,” which is entitled to “only qualified constitutional protection.” Zrans Union, 267 I.3d at
1140, This case, “involving {ully protected speech,” “warrant[s] strict scrutiny.” Id.



Government. See, e.g., Leathers, 499 U.S. at 445 (“Illicit legislative intent is not the sine qua
non of a violation of the First Amendment.”) (citation omitted), The Court reiterated in 7BS that,
although the government’s purpose is the “principal inquiry in determining content-neutrality,”
512 U.S. at 642 (citation and internal quotation marks omitted), a content-based purpose “is pot
necessary to such a showing in all cases.” [d. (citation omitted).” Wherc a law, on its face,
discriminates on the basis of content, “the mere assertion ol a content-neutral purpose [will not|
save [it].” 78S, 512 U.S. at 642-643 (citations omitted).”

The “training” provision of R.C. 5739.01(Y)(1)(b} is content-based. That provision laxes
“training of computer programmers and operators.” To “train” a computer programumer or
operator is to instruct him or her in material relevant to that profession, i.e., computer
programniing and operation.“ The statute taxes only training with that content.”? O.A.C. 5703-

9-46(A)(6) (1993) confirms that point. Tt explains that taxable “training” is limited to instruction

9 See also Discovery Network, 507 U.S. at 429 (“[J Just last Term we cxpressly rejected the
argument that ‘discriminatory * * * treatment is suspect under the First Amendment only when
the legislature intends 1o suppress certain ideas.””) (cilation omitted; alteration sic); In re
Werner, 21 So.3d at 244 n.53 (discussing cases), North Olmsted, 86 F.Supp.2d at 765 (“The
question in determining whether a regulation is content hased is not whether the regulation or the
legislature intends to suppress speech, but rather it is, simply, whether the regulation restricts
speech based on content.”™).

10 Gov. Br. 30-33 also asserts that the statute is valid because it docs not favor onc “viewpoint”
over another. As TBS itself makes clear, that argument is irrelevant here; R.C. 5739.01(Y)(1Xb)
is a content-based tax, not a speaker-based tax. See 78S, 512 U.S. at 641-643, 657-058
(discussing distinet standards for speaker-based and conlent-based regulations); In re Warner, 21
S0.3d at 245 n.54.

11 gae Webster’s Third New International Dictionary (2002) 2424 (defining “train” as “to teach
or exercise (someone) in an art, prolession, trade, or occupation * * *.7) (Reply Appx. B).

12 Gee Global Br. 2-3, discussing the three Statutory Criteria that training must mect to be
taxable.



“in the use of computer equipment and its systems software.”® Thus, under the terms of the
statute and its implementing regulation, the content of any given training course determines
whether it is taxable. The statute therefore is facially conteni-based. As such, it is presumptively
invalid and subject to strict scrutiny. ™

Gov. Br. 33-35 fails in its vain atlemnpt to escape strict scrutiny. First, it contends that
Global’s cases apply only to restrictions on the press. But see Simon & Schuster, 502 1.5 at 117
(“| T|he characterization of an entity as a member of the ‘media’ is irrelevant for these purposes.
The government’s power 1o imposc content-based financial disincentives on speech surely does
not vary with the identity of the speaker.”). Second, Gov. Br. 34 contends that Simon & Schuster
“does not stand for the proposition that a content based regulation automatically is subject to
strict scrutiny analysis.” But see Simon & Schuster, 502 U.8. at 115 (“A statute is presumptively
inconsistent with the First Amendment il it imposes a financial burden on speakers becausc of
{he content of their specch.”) (citation omitted), 118 {“In order to justify such differential
treatment, ‘the State must show that its regulation is necessary to serve a compelling state
interest and is narrowly drawn to achieve that end.”) (citation omitted). Third, Gov. Br. 35

“distinguishes™ Forsyth, Opinion of the Justices to the Senate and United States Satellite

13 This Court “must consider” O.A.C. $703-9-46(A)6)(1993) in cvaluating Global’s facial
challenge 1o R.C. 5739.01(Y)(1)(b). forsyth, 505 U5, at 131.

4 Gov. Br. 4 n.2, 23 n.8 claims that if the statute taxed both application and syslems software
training, Global would “have no cause to complain” under the First Amendment. It asserts that
Global’s claim “derives from the fact that the latter is subject to tax while the former is not.” fd
Not so. The statute violates the right to free speech not beeause il taxes {raining in systems
sofiware as opposed to training in application software, but rather because it laxes training,
which is protected speech, based on its content. If by its terms the statute also taxed training in
application software, it still would be singling out training of only certain content for taxation — it
would simply be doing so on a broader scale. A content-based tax on instruction in Geometry
would not be curcd by expanding it to cover instruction in all Math. Nor could the statute at issue
be cured through the Government’s suggested expansion.




Broadcasting, by arguing that their facts were different. But that is no answer to the rule of law

they articulate — a content-based inlringement on protected speech is unconstitutional, unless it
. . . e . . ) . L. .

survives strict scrutiny. The laws at issue in those cases failed.” So does this one.

C. The “Training” Provision of R.C, 5739.01(Y)X1)(b) Fails Strict Scrutiny,

The Government’s Sixth Proposition of Law, Gov. Br. 35-37, argues that the statute bears
only a “rational relalion” to a governmental purpose; it thus implicitly concedes that the statute
docs not survive strict serutiny, Moreover, Gov. Br, 37 concedes that the tax was enacted “as a
portion of the state’s appropriations bill to support and fund Ohio’s government.” See id. at27-
28 (same). As a matter of law, that is not a compelling interest. See Global Br. }AG & n.21 {(citing
and quoting cases). The Government has failed to 1ﬁeet its “heavy burden™ under strict scrutiny.
Arkansas Writers® Project, 481 U8, at 231. The statute is unconstitutional.

IIl. Response to the Government’s Second Preposition of Law: This Coust has

jurisdiction over Global’s equal protcction and vagueness challenges to
R.C. 3739.01(Y )(1}(b).

In its Second Proposition of Law, Gov. Br. 20-22, the Government erroneously argues that
Global’s notice of appeal did not meet the requirements of R.C. 5717.04 as to Global’s equal
prolection and vagueness claims. A notice of appeal adequately sets forth a constitutional crror
under R.C. 5717.04 if it: (i) explicitly identifies the statutory provisions being challenged and
(ii) identifics the relevant constitutional provisions by citing the article and section. Ohio
Apartment Ass’nv. Levin, 122 Ohio $1.3d 1231, 2009-Ohie-3477, 911 N.E.2d 906, at 6.
Global’s notice identifics R.C. 5739.01(B)(3)e) and R.C. 5739.01(Y){1)(b) as the subject ol'its

challenge, and states that they violate “Sections 2 and 11 of Article T of the Ohio Constitution

% Gov. Br. 35 argues that Magazine Publishers conflicts with Simon & Schuster, Discovery
Network, and Arkansas Writers' Project. But, consistent with them, and relying on Arkansas
Writers® Project, Magazine Publishers struck down a content-based tax. 604 So0.2d at 462-463.



and the First and Fourteenth Amendments 1o the United States Constitution.” Appx. A, Because
Global’s equal protection and vagueness claims arise under the quoted constitutional provisions,
this Court has jurisdiction over them. 16

Gov. Br. 21 relics heavily on Casile Aviation, Inc. v. Wilkins, 109 Ohio St.3d 290, 2006-
Ohio-2420, 847 N.E.2d 420, but there the notice of appeal to the BTA used generic language,
and “did not statc which provision of the use tax violated the Iiqual Protection Clauses * * * .7
Id at440."" In Ohio Apartment, the Government argued that Castle Aviation controlled. 2009-
Ohio-3477, at 46. This Court disagreed, because the notice of appeal in Ohio Apartment
explicitly identified the regulation being challenged and the relevant constitutional provisions.
ld So here. Ohio Apartment, not Castle Aviation, governs this case.'® Global’s notice is

proper. 9

1 Ohio Apartment, 2009-Ohio-3477, at §j6, also found pertinent that the regulation cited by the
notice of appeal explicitly set forth the challenged classification. R.C. 5739.01(Y)(1 b)), cited in
Global’s notice of appeal, explicitly scts forth the classification subject to Global’s equal
protection and vagueness challenges.

7 Castle Aviation, which dealt with an as-applied challenge, see id. at §39-40, also observed that
the notice did not state “how the application of the use tax violated its right o equal protection.”
Jd. at 440, Because Global brings a facial challenge, that factor is irrelevant here. Sce Ohio
Apartment, 2009-Ohio-3477, at 41, 6 (describing notice raising lacial constitutional challenges
and ruling it adequate).

¥ The other cases the Government cites also involved notices of appeal containing generic
language. See, e.g., Ohio Bell Tel Co. v. Levin, 2009-Ohio-6189, at 423, 27 (nolice gave “no
hin(” of crror argued to the Court and simply stated “Ohio Bell’s gencral disagreement with the
final determination of value ¥ * * ™), Queen City Valves, Inc. v. Peck (1954), 161 Ohio SL. 579,
583, 120 N.E.2d 310 (“the errors sel out * * * might be advanced in nearly any case * * * %),

' The Government’s reliance on Castle Aviation, Queen City and Ohio Bell also is misplaced
because those cases involved R.C. 5717.02. Gov. Br. 20-22 conflates R.C. 5717.02 with R.C..
5717.04, but a notice of appeal filed under R.C. 5717.04 “need not be as specific as a notice filed
pursuant to R.C. 5717.02.7 Inter-City Foods, Inc. v. Porterfield (1970), 36 Ohio App.2d 50,
syllabus, 301 N.E.2d 920, affirmed on other grounds sub nom. Inter-City Foods, Inc. v. Kosydar
(1972), 30 Ohio St.2d 159, 283 N.E.2d 161. Even if R.C. 5717.02 were applicable, Global’s
notice of appeal would suffice, because it: (i) questions the taxation of Global’s courses under

10



1V.  Response to the Government’s Seventh Proposition of Law: On its face, the
“training” provision of R.C. 5739.01(Y)(1)(b) violates the right to cqual protection.

The Government’s Seventh Proposition of Law, Gov. Br. 37-44, cannot dcfeat Global’s equal
protection claim, The Government agrees that the “first step under an equal protection challenge
is to examine the classification created by the statule in question.” Gov. Br. 41. A statutory
classification of persons is present if: (i) a statute discriminates on its face; (ii) a facially neutral
statute has a disparate impact; or (jii) a facially neutral statute has been unequally administered.
E&T Realiy v. Strickland (C.A.11, 1987), 830 F.2d 1107, 1112 n.5, certiorari denied (1988), 485
U.8. 961, 108 S.Ct. 1225, 99 1..Ed.2d 425; see also Straitman v. Studt (1969), 20 Ohio St.2d 95,
98-99, 253 N.15.2d 749; Chemerinsky, at 618-619. If a statute on its face discriminates among
persons, that is the end of the classification inquiry. Strickland, 830 F.2d at 1112 n.5;
Chemerinsky, al 618-619. R.C. 5739.01(Y)1)(b) is in that category. It taxes those persons
“providing * * * training of computer programmers and operalors, provided in conjunction with
and to support the sale, lease, or operation of taxable computer equipment or systems.” On its
face, the statute distinguishes between persons who provide that training and persons who do

s _ 20
not; it imposes a tax on the former group.

foomote continued

R.C. 5739.01{B)3)(e) and R.C. 5739.01(Y)(1}(b); (ii) cites the United States and Ohio
constitutional provisions under which it objects; and (iii) asserts that its training courses should
not have been taxed. Sce MCI Telecomm. Corp. v. Limbach (1994), 68 Ohio St.3d 195, 197, 625
N.E.2d 597.

0 Phe Government argues that no statutory classification exists: (i) becausc Global “has
presented no evidence of other similarly-situated companies that are not taxed in Ohio,” Gov. Br.
37-38; and (ii) “[blecause systems software and application software are not competing interests
and are not similarly situated * * * * Gov. Br. at 43, Both of those points are irrelevant where,
as here, a-classification is present on the face of the statute. Sec Strickland, 830 F.2d at 1112 0.5
(facial challenges are resolved by examining the statutory classification and the government
interest); Advantage Media v. City of Hopkins (D.Minn. 2005), 379 I'.Supp.2d 1030, 1045-1046

11



A facial statutory classification of persons is subject to strict scrutiny under the Equal
Protection Clause if it impinges upon “personal rights protected by the Constitution,” such as the
right td freedom of speech. Cleburne, 473 U.S. al 440; sec Thompson, 95 Ohio St.3d at 2606-267;
Chemerinsky, 619-620, 622-623. Such classifications fail if they arc not “narrowly tailored to
serve a compelling state interest.” Zhompson, 95 Ohio St.3d at 266-267 (citations omitted). The
burden of proof is squarcly on the Government. See id. at 270; Chemerinsky, at 61 g 2!

On its face, the statute differentially treats members of the relevant class (for-profil
companies providing technical instruction to corporate personnel) by taxing or not taxing them
based upon the content of their training. Such differential taxation of persons based on the
content of protecied speech is subject to strict scrutiny under the Equal Protection Clause. See
generally Mosley, 408 U.S. at 101-102; Thompson, 95 Ohio St.3d at 269; Chemerinsky, at 622-
623.2 Gov. Br. 43 concedes that the tax was enacted “lo raise money for the support of the
government’s operation.” As previously discussed, that is not a compelling interest. The

Government has [ailed to meet its burden. The statute therefore fails strict scrutiny.

Jfootnote continued

(cvidence of dissimilar treatment from those similarly-situated not necessary in facial challenge).
The Government’s latter assertion also is irrelevant because the Equal Protection Clause is
concerned with discriminatory treatment of persons (not software). See City of Cleburne v,
Cleburne Living Ctr., Inc. (1985), 473 U.S. 432, 439-440, 105 S.Ct. 3249, 87 L.Ed.2d 313;
Chemerinsky, 618-619.

2 The Government’s argument, Gov. Br. 39, that “invidious discrimination” is the “test” under
cqual protection analysis, is simply wrong. See Cleburne, 473 U.S. al 439-441; Thompson, 95
Ohio St.3d al 266-267.

22 A5 -with Global’s freedom of speech cases, Gov. Br. 44’s attempt to “distinguish” Mos/ey and
Thompson, by stating that their facts differ, fails. Similarly, most of the cases cited by the
Government requite no discussion, because they involved laws that did not implicate 4
fundamental right. See, e.g., Vacco v. Quill (1997), 521 U.S, 793,799, 117 5.Ct. 2293, 138
L.5d.2d 834: Columbia Gas Transmission Corp. v. Levin, 117 Ohio St.3d 122, 2008-0Ohio-511,
882 N.E.2d 400, at 489, 91.
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V. Response to the Government's Eighth Proposition of Law: R.C. 5739.01(Y)(1)(b) 13
tacially unconstitutional because “computer equipment” and “computer systems” as
used in the statute and its implementing regulation are impermissibly vague.

Gov. Br. 44-45 correctly states that a law is impermissibly vague if persons of ordinary
intelligence must necessarily guess at its meaning, such that it: (i) [ails to provide sufficient
nolice of its proscriptions, or (i1} risks arbitrary or discriminatory enforcement. However, Gov.
Rr. 45-48 then discusses at length a legal standard that applics only when reviewing a statute that
does not implicate constitutionally protected rights. See Villuge of Hoffman Estates v. The
Flipside (1982), 455 1.S. 489, 494-495, 498-499, 102 5.Ct. 1186, 71 L.1id.2d 362. "The statule at
issue imposes a content-based tax upon constitutionally protected speech. Thus, the
Government’s discussion is inapplicable.

Where, as here, a statute implicates constitutionally protceted rights, such as the right to
freedom of speech, the burden is on the Government to prove (he statute constitution.al beyond a
reasonable doubt. State v. Janssen (Wis. 1998), 219 Wis.2d 362, 370-371, 580 N.W.2d 260.”

In this context, a “stringent” vaguencss test applics. Hoffman Estates, 455 U.S. at 499. A statute
regulating protected speech must be drafted with “narrow specilicity.” flynes, 425 1.5, at 620.
[t is unconstitutional if there is “any situation in which the protected rights will be impermissibly
restricted * * * .7 State v. Hayes (1987), 31 Ohio App.3d 40, 42, 507 N.E.2d 1176 (cmphasis

added).” A facial vagueness challenge under the First Amendment is resolved by examining

23 Qe also State v. A Motion Picture I'ilm Entitled “Without a Stitch” (1974), 37 Ohio St.2d 95,
102, 307 N.E.2d 911 (“1t is settled that in areas generally protected by the First Amendment, the

state must shoulder the burden of proving that the particular activity complained of is outside the
scope of constitutional protection.”) (citations omitied), appeal dismissed for want of substantial
{ederal question sub nom. Art Theater Guild, {nc. v. Ewing (1975), 421 U.S, 923, 95 85.Ct. 1649,

44 L.1id.2d 82,

24 Qoo also Cable Ala. Corp. v. City of Huntsville (N.D.Ala, 1991), 768 I'.Supp. 1484, 1505-1506
(holding that a statute implicating constitutionally protected conduct must have “clear

13



the language of the statute, without reference to the facts of the case at hand. See K, olender v.
Lawson {1983), 461 U.S. 352, 358 n.8, 103 S.Ct. 1855, 75 L.Eid.2d 903; Lioffiman Estates, 455
U.S. at 495 n.7.

Gov. Br. 48 posils that “[t]wenty-seven years of silence in the case law implies that other
taxpayers have not been surprised in undersianding what the terms “computer equipment’ and
‘computer systems’ mean under the statute.” The fact that a statute has not previously been held
unconstitutional implies nothing, and would be a strange basis for avoiding analysis now. Nex,
in an effort o clarify the terms “computer equipment” and “computer systems,” Gov. Br. 49
refers this Court to a definition of “stand-alone computers.” That definition contains the
undefined and equally vague term “related hardware,” which does not clarify what devices fall
within the statutory terms at issuc. Ultimately, the Government is reduced 1o claiming that the
statute is not unconstitutionally vague because it has done a “cursory review of the Internet” and
concluded that “routers arc in fact computer equipment.” Gov. Br, 49. The Government surely
cannot prevail merely by stating its desired conclusion and citing its “cursory review of the
Internet” as support. The Government does not come close 1o proving the statute constitutional
beyond a reasonable doubt.

The Government’s position fails because “computer equipment” and “computer systems” are
unconstitutionally vague. Televisions, telephones, routers, switches, and other lypes of devices
all can operate on the same network as a computer. See Global Br. 23, 27. But, those devices

also may operate on scparate networks that do not include computers. /d. The statute gIves no

[footnote continued

application in all circumsiances or it will be found entirely void™; it cannot be “vague in any
application”™) (emphases added).

14



guidance as to which of those devices are “computer equipment” or “computer systems” — and
which are not. /d at 23-26. Nor does it provide guidance as to the circumstances under which a
particular device might come within the statutory terms’ scope. /e, Docs a television or a
telephone uperating on the same network as a computer qualily as “computer equipment™? Does
a router transmitting data solely among tclephones fall within that term? s a printer “computer
equipment?” ‘The statute does not answer these or similar guestions. Instead, the Tax
Commissioner must cngage in subjective, case-by-casc line drawing in trying to apply the
statute. That has led the Commissioner Lo conclude, for example, that printers and scanners are
not computer equipment, Supp. 117; H.R. Lx. 9 at 10, while contending that routers and switches
are. Thus, the statute not only fails to provide notice o what training is taxable, it also invites

: ettt 25 T PR 26
arbitrary administration.®® It is unconstitutionally vague.™

B31obal does not contend that “precise statutory definitions™ always are required “to pass
constitutional muster.” Gov. Br. 48, Global does contend that clear definitions of “computer
equipment” and “computer systems” are required here, becanse constitutionally protected speech
is implicated, sce Hynes, 425 U.S. at 620, and because the statutory terms give no guidance as to
what training is taxable.

2 Gov, Br. 50 asserts that Big Mama Rag “conflicts with” Regan. Notso. The only
constitutional question addressed in Big Muma Rag was a vaguencss challenge. 631 F.2d at
1035-1040. Regan docs not even mention vagueness.

Gov. Br. 50 also vainly attempts to distinguish Hynes and United Food, arguing that they are not
relevant because the statutes at issuc were not economic regulations, and did not provide an
administrative remedy. But if a statute implicales constitutionally protected conduct, as in this
case, thosc factors are immaterial, See Hoffinan Estates, 455 U.S. at 498-499; Bullfrog I ilms,
847 F.2d at 513,

The Government cites cases, but they do not help it. City of Norwood v. 1lorney, 110 Ohio St.3d
353, 2006-Ohio-3799, 853 N.E.2d 1115, at Y84-88, 104 actually held that an ordinance
implicating constitutionally protected rights was impermissibly vague. Other cited cases arc
inapposite, because the statutes did not implicate a constitutionally protected right, and involved
terms that were statutorily defined or clearly defined by other sources. See, e.g., Columnbia Gas,
2008-Ohio-511, at 143, 46-47 (statute “set forth specific definitions that clearly distinguish
between |industry terms]”).

15



V1. Response to the Government’s First Proposition of Law: Twenty-four courses at issue
do not meet one or more of the three Statatory Criteria necessary to be taxable as
“computer services” under R.C. 5739.01(Y)(1)(b).

Gov. Br. 15 argues that “|c|xemptions are a matter of legislative grace * * ¥ [that] must not
be allowed * * * unless the statute specifically allows it.” But there is no tax exemption at issue
here; the point, as demonstrated in Global Br. 26-34, 36-47 is that twenty-four of Global’s
courses do not fall within the scope of this tax statute. The governing principles thus are quite
different. First, unlike the sale of tangible goods, there is no presumption that the provision of
services is taxable; rather, the provision of services is not subject lo tax unless it clearly falls
within the 1erms of a taxing statute. See Opinion of the Tax Comm’r (Aug. 17, 2007). No. 06~
0013, at 2, 2007 Ohio Tax Commr, LEXIS 2. Second, “strict construction of faxing statutes 1s
required, and any doubt must be resolved in favor of the citizen upon whom or the property upon
which the burden is sought to be imposed.” Roxane Laboratories, 75 Ohio S1.3d at 127 (cilation
and internal quotation marks). Third, although Gov. Br. 15 rightly notcs that this Court normally
will defer to the BTA’s factual determinations, that principle is irrelevant here. Where, as here,
the BTA has made erroncous legal conclusions based on an undisputed record, this Court need
accord the BTA’s decision no deference: this Court “will not hesitate to reverse a BTA decision
that is based on an incorrect legal conclusion.” Bd. of Educ., 93 Ohio S1.3d at 232 (citation
omitted).

Application of these governing principles mandates the conclusion that twenty-four courses
at issue are non-taxable, because they do not satisfy one or more of the three Statutory Criteria
necessary to be taxed under R.C. 5739.01(Y)(1)(b). Each course falls into one or more of threc
non-taxable catcgories:

[. Seventeen Courses on Routers and Switches: The Government does nothing 1o rebut

Global’s showing, Global Br. 26-29, that the seventeen courses al issuc here, which teach about
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routers and switches, are courses about network equz;rmem.m Network equipment is not within
the statutory term “compuler eql,lipmem.”28 Id. Global Br. 28-29 construcs that term by
reference to definitions of analogous terms from Webster’s Dictionafy and the IRC.* The
Government rejects those delinitions and instead makes up its own.”’ Gov. Br. at 16. It claims
that “computer cquipment” is an item “nccessary for a compuler’s use, function, and is
connected to the computer * * % fd. But routers and switches are nof nceessary for the use or
function of a computer, See Supp. 116-117; ILR. Ex. 9-10. Computers independently process
and store information. /d. A PC or laptop disconnecied from the Internet still performs an array

of functions, from word processing to playing music to displaying photographs. Further, routers

?7 Gov. Br. 15-18 does not argue that routers and switches are “computer systems” under the
statute. The Government thereby concedes that point, so in this Section Global need not
explicate it further.

% As explained in Argument Section V, supra, “compuler equipment” and “computer systems”
are unconstitutionally vague. Thus, Global maintains that this Court should strike down the
statute. This Argument Section VI presupposes that this Courl may construc the unconstitutional
term “computer equipment,” despite the fact that it is statutorily undefined and vague in common
usage. But see City of Toledo v. Ross (Aug. 31, 2001), 6th Dist. No. L.-00-1337, unreported,
2001 Ohio App. LEXIS 3891, at *13-%16 (striking down as unconstitutional an ordinance with
undefined terms that lacked clear meaning in common usage), appeal dismissed as moot (2002},
67 Ohio St.3d 1211, 2002-Ohio-5780, 777 N.E.2d 265. This Section’s reference o definitions of
terms analogous to “computer equipment” is meant to demonstrate that, purcly as a matter of
statutory construction, routers and switches should not be included within that term’s scope.

2 When construcd by reference to analogous terms, “computer equipment” is the mechanical
hardware that is under control of a computer’s CPU. Global Br. 28-29. Network equipment is
not, as the Gov. Br. 17 contends, a “subset” of “computer equipment.” Network equipment is the
mechanical hardware used to transmif information in electronic form among various types of
devices. See Global Br. 27; Supp. 116-117; H.R. Lix. 9 at 9-10. It is distinet irom “computer
equipment” because it is not under control of'a computer’s CPU, and because it is not necessarily
used in conjunction with a computer. Sce Global Br. 26-29.

0 Gov. Br. 177s attempt to undermine the IRC delinition, because it is “not related to sales tax,”
is meritless. Regardless whether the definition relates to sales tax, it is a detailed definition from
the IRC of a term comparable to “computer equipment.” That definition is instructive here.
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and swiiches are not necessarily connected to a computer. Supﬁ. 117; LR, Ex. 9 at 10. Routers
and switches do not meet the Government’s latest definition of “computer equipment.” i

Gov. Pr. 17 also refers this Court to a definition of “stand-alone computer,” and merely
asseris its desired conclusion that routers and switches “are relaled computer hardware used in
business,” without explanation. The Government offers no reason why “related computer
hardware” would include network equipment that is not under the control of a computer’s CPU
and that is not necessarily used in a computer network. See Global Br. 26-29.

Gov. B3r. 17 asserts that (Elobél Br. 28°s reliance on R.C. 5739.01(AA)1), which explicitly
recognizes the use of routers outside of computer networks, is “misplaced,” because “|t|here is
nothing in the record which establishes that (1) a router is used in a telecommunication service
# 3+ () {hat if routers arc used, there is nothing to disprove the BTA’s factual {indings that a
rouler is connected to and accessed by a computer (o work; and (3) if a rouler is present, how the

router functions within that service.” fd** But the undisputed record is to the contrary:

e As to the first point, “the record clearly shows that routers and switches do have utility
oulside of computer networks, such as in telecommunications and cable networks.”
Global Br. 28; Supp. 5-7, 16, 116-117; [LR, 14-15, 20-21, 23-24, 59; HL.R, Lix. 9 at 9-10
(“|'I'The transmission hardware for an L1 network is no different than for a voice or
video network ¥ # *.7),

e As to the second point, the record plainly demonstrates that routers and switches need not
be connected to a computer to function, Sec Supp. 96, 117, 124; HR. Ex. 6 at 4: HLR.
Lix. 9 at 10 (“For example, in our illustration (attachment “B’) what we have shown as a
computer could be a telephone or a television,”).

e Asio the third point, the record also cxplains precisely how routers and switches function
in other networks, See Supp. 117; H.R. Ex. 9 at 10 (“[T]hey arc sophisticated mechanical

31 For these same reasons, Gov. Br. 16s generic delinition of “equipment” does not help it.

2 The BTA recognized that a computer typically acts as the interface mechanism to configure
routers, not that “a router is connected to and accessed by a computer to work,” See Global
Knowledge, 11-12; Gov. Br. 17. Routers and switches are not under the control of a computer’s
CPU during that interface. Supp. 27; HR. 105. As Mr. T'ox testified, when a person accesses a
switch or router, he talks “dircctly with the router™; “the compuler is really not involved.” id.
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switches that act as a conduit to transmit electronic media to other equipment that process
or store the information * * * 7).

The record is undisputed that routers and switches are network equipment, not “computer
equipment,” when construed by reference to analogous terms. Especially in light of the
governing principles discussed supra, the BTA erred as a matter of law in taxing the seventcen
courses listed in Global Br. 29 n.32.

2. Six Courses Not on Systems Software: Gov. Br. 18 does not dispute, and thus concedes,
that the BTA improperly taxed three courses that were Lraining in application software, not
systems soltware.” Gm-r. Br. 18 does contest Global’s showing that courses #6950 PERL
Scripting, and #6980 PERI. with CGI for the Web, involve a programming language for writing
application software. But the record is undisputed that those courses involve PERL, a
programming language that is used to create and run “application programs.” Supp. 112; [LR.
Ex. 9 at 5 (emphasis added); see Global Br, 39-40. 'The courses do not involve training in
systems software, so are not taxable.”®

3. Ten Introductory Courses: The attendecs of ten introductory courses at issue arc
beginners, who have not yet achieved the required technical acumen to be considered “computer
programmers and operators” under the definition relied upon by the BTA. Sce Global Br. 32-34.
The Government continues to rely on the same selective, out-ol-context quotation from Mr. lox

cited by the BTA. See Gov. Br. 20; Global Knowledge, at 13, But, the context ol his statement

3 Those courses arc listed in Global Br. 31 n.34. Gov. Br. 11 wrongly asscrts that course #8800
Router Installation and Basic Configuration is in systems sofiware. See Global Br. 37-38.

M e Government also claims that those two courses hypothetically could have been taxed
under the “computer programming” provision of R.C. 5739.01(Y)(1X(b). The “computer
programming” provision only laxes “the service of writing, changing, debugging, or installing
sysfems software.” O.A.C. 5703-9-46(A)5) (1993) (emphasis added). The courses would not be
taxable under that provision either.



clearly shows that Mr. I'ox was referencing the “very, very difficult” courses that Global teaches,
i e advanced courses. See Global Br. 33; Supp. 24; H.R. 92-93.

As the BTA acknowledged, the record is undisputed that certain courses were geared towards
beginners. Sec Global Knowledge, at 14; Global Br. 32-34. An individual with professional
expertise or training would not take this type of coursc, as he or she would already know the
“very basic building block information.” Supp. 16; IL.R. 60. By definition, beginners taking
introductory courses in a particular subject have not yet achieved “expertise” or a “higher-level
of training and understanding.” Global Knowledge, at 13-14. A gain, applying the governing
principles, the BTA crred as a matter of law in taxing the ten courses listed in Global Br. 34 n.38.

CONCLUSION

For the reasons set forth in Global’s Merit Brief, and herein, this Court should reverse the

BTA’s decision, and enter judgment in Global’s favor.
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618 ' . 7. Equal Protection

It is now well settled that the requirements of equal protection are the same
whether the challenge is to the federal government under the Fifth Amendment
or to state and local actions under the Fourwcenth Amendment, The Supreme
Court has cxpressly declared that “[e]qual protection analysis in the Fifth
Amendment area is the same as that under the Fourteenth Amendment.™ But
technically, equal protection applies to the federal government through judicial
interpretation of the Due Process Clause of the Fifth Amendment and to state and
local governments through the Fourteenth Amendment.

2. A Framework for Equal Protection Analysis

All equal protection cases pose the same basic question; Is the government’s clas-
sification justified by a sufficient purpose? Many government laws draw a distine-
tion among people and thus are potentially susceptible to an equal protection
challenge. For example, those under age 16 might claim to be discriminated
against by the age requirement for obtaining a driver’s license, and those denied
government benefits might argue that they are discriminated against by cligibility
guidelines. If these laws, or any government actions, are challenged based on
equal protection, the issue is whether the government can identify a sufficiently
important objective for its discrimination.

What constitutes a sufficient justification depends entirely on the type of dis-
crimination. For instance, the Suprerme Court has declared that itis extremely sus-
picious. of race discrimination, and therefore the government may use racial
classifications only il it proves that they are necessary to achieve a compelling gov-
ernment purpose. This is known as “strict scrutiny.” In contrast, a 14 year old who
claimed that the denial of a driver’s license violated equal protection would pre-
vail only by proving that the law was not rationally related to a legitimate govern-
ment purpose. This is known as “rational basis” review,

To be more speciﬂc all equal protection issues can be broken down into three
questions: What is the classification? What level of scrutiny should be applied?
Docs the par ticular government action meet the level of scrutiny?

QUESTION 1: WHAT IS THE CLASSIFICATION?

The first question is: What is the government’s classification? How is the govern-
ment drawing a distinction among people? bqual protection analysis always must
begin by identifying how the government is distinguishing among people.
Sometimes this is clear; sometimes it is the focus of the litigation.

As described below, there are two basic ways of establishing a classification. One
is where the classification exists on the face of the law; that is, where the law in its
very terms draws a distinction among people based on a particular characteristic.
For example, ataw that prohibits blacks from serving on juries is an obvious facial
racial classification.® Likewise, a law that says that only those 16 and older can have
drivers’ licenses is obviously a facial classification,

Alternatively, sometimes laws are facially neutral, but there is a discriminatory
impact to the law or discriminatory effects from its admimstration. For instance, a

3. Buckley v. Valeo, 424 UL5. 1, 93 (1076},
4, See Strauder v. West Virginia, 100 U.S. 303 (1879) (invalidating state law limiting jury service tw
“wliite male persons”).
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law that requires that all police officers be at least 5’10 tall and 150 pounds is, on
its face, only a height and weight classification. Statistics, however, show that 40%
of men, but only 2% of women will meet this requirement. The result is that the
faw has a discriminatory impact against women in hiring for the police force:

As described below, the Supreme Court has made it clear that discriminatory
impact is insufficient to prove a racial or gender classification. If a law is facially
neutral, demonstrating a race or gender classification requires proof that there is
a discriminatory purpose behind the law.® Thus, women challenging the height
and weight requivements for the police force must show that the government’s
purpose was to discriminate based on gender.

In other words, there are two alterniative ways of proving the existence of a clas-
sification: showing that it exists on the face of the law or demonstrating that a
facially neutral law has a discriminarory impact and a discriminatory purpose.

QUESTION 2: WHAT IS THE APPROPRIATE LEVEL OF SCRUTINY?

Once the classification is identified, the next step in analysis is (o identify the
Jevel of scrutiny to be applied. The Supreme Court has made it clear that differ-
ing levels of scrutiny will be applied depending on the type of discrimination.

Discrimination based on race or national origin is subjected to strict scrutiny.
Also, generally, discrimination against aliens is subjected to strict scrutiny,
although there are several exceptionswhere less than strict scrutiny is used. Under
strict scrutiny, a law is upheld if it is proven necessary to achieve a compelling gov-
ernnent purpose. The government must have a truly significant reason for dis-
criminating, and it must show that it cannot achieve its objective through any less
discriminatory allernative. The government has the burden of proof under strict
serutiny and the law will be upheld only if the government persuades the court
that it is necessary to achieve a compelling purpose. Strict scrutiny is usually fatal
to the challenged law.®

Intermediate scrutiny is used for discrimination based on gender and for dis-
crimination against non-marital children. Under intermediate scrutiny, a law is
upheld if it is substantially related to an important government purpose.” In other
words, the Court need not find that the government’s purpose is “compelling,”
but it must characterize the ohjective as “important.” The means used need not be
necessary, but must have a “substantal relationship” to the end being sought,
Under intermediate scrutiny, the government has the burden of proof. The
Supreme Court recently explained that the “burden of justification is demanding
and that it rests entirely on the state.”® :

Finally, there is the rational basis test. Rational basis review is the minimum level
of scrutiny that all Jaws challenged under equal protection must meet. All laws not
subjected to strict or intermediate scrutiny are evaluated under the rational basis
test. Under rational basis review a law will be upheld if it is rationally related to a

5. $ee e.g, Personnel Administrator of Massachusetts v. Feeney, 142 LS. 266 {1979) (discrimina-
tory imypiact is insufficient to prove a gender classification; there must be proof of discriminatory pur-
pose); Washington v. Davis, 426 U.S5, 220 (1976) {discriminatory impact is insufficient to prove a ractal
classification; there must he proof of discriminatory purpose).

8. Professor Gerald Gunther described it as “strict in theory and Fasal in fact.” Foreword: In Search of
Evolving Doctrine on a Changing Court: A Model for & Newer Equal Protzction, 86 Harv. 1. Rev. 1, 8 {1972).

7. See; e.g., Craig v. Boren, 420 11.5. 190, 197 {1976); Lehr v. Robertson, 463 U.S, 248, 266 (1983).

B. See United States v. Virginia, 518 U.S. 515, 533 (1956},

5



620 7. Equal Protection

legitimate government purpose.” The government's objective need not be com-
pelling or important, but just something that the government legitimately may do.
The means chosen only need be a rational way Lo accomplish the end,

The challenger has the burden of proof under rational basis review. The ratio-
nal basis test is enormously deferential to the government and only rarely have
Taws been declared unconstitutional for failing to meet this level of review.

How has the Court decided which level of scrutiny to use for particular classifi-
cations? Although the Court has shown little willingness in the past two decades 1o
subject additional cassifications o strict or intermediate scrutiny, how will it evalu-
ate such requests? Several criteria are applied in determining the level of scrutiny.

For example, the Court has emphasized that immutable characteristics —like
race, national origin, gender, and the marital status of one’s parents-—--warrant
heightened scruting.!! The notion is that it is unfair to penalize a person for char-
acteristics that the person did not choose and that the individual cannot change.

The Court also considers the ability of the group to protect itself’ through the
political process. Women, for example, are more than half the population, but tra-
ditionally have been severely underrepresented in political offices. Aliens do not
have the ability to vote and thus the political process cannot be trusted to repre-
sent their interests.

The history of discrirination against the group also is relevant to the Court in
determining the level of scruting. A related issue is the Court’s judgment concern-
ing the likelihood that the classilication reflects prejudice as opposed to a permis-
sible government purpose.™ For example, the Court’s choice of strict scrutiny for

- racial classifications reflects its judgment that race is virtually never an acceptable
Jjustification for government action. In contrast, the Court’s use of intermediate
scrutiny for gender classifications reflects its view that the biological differences
between men and women mean that there are more likely to be instances where
sex 1s a justifiable basis {or discrimination.

Although the levels of scrutiny are firmly established in constimitional law and
especially in equal protection analysis, there are many who criticize the rigid ters of
review, For example, Justices Thurgood Marshall and John Paul Stevens, among oth-
ers, have argued that there should be a sliding scale of review rather than the three
levels of serutiny.™ They mainiain that the Court should consider such factors as the
constitutional and social importance of the intevests adversely affected and the
invidionsness of the basis on which the classification was drawn. They contend that
under the rigid tiers of review the choice of the level of scrutiny is usually decisive

8. Ser, £.g, Pennell v. Cliy of San Jose, 485 1.5, 1, 14 (1988); U.S. Railroad Retirement Board v,
Frity, 449 U.5, 166, 175, 177 (1980); Allied Stores of Ohio v. Bowers, 358 U.S, 522, 627 (1059).

10. Se, e, Rumer v, Evaus, 517 LLS. 620 (1996); City of Cleburne v. Cleburae Living Genter, Inc.,
473 1.5, 482 {1985); Zaobel v. Williarns, 457 U.5. b5 {1982}; United States Depuriment of Agriculture
v. Moreno, 413 1.8, 528 (1973) (all discussed Delow), -

11. See, &g, Fulldove v, Klutzaick, 448 118, 448, 496G (1980); Kahn v Shevin, 416 U.5. 351, %’57
(1%74) (Brennan, [, dissenting).

12, Ser, eg, Graham v. Richardson, 403 U.S. 365, 367 (1971).

13. See Cleburne v. Cleburne Living Center, 473 U.S. 432, 440 (1985) (“[W]hen a stawnte classifies
by race, alienage, ar nattonal origin, [t}hese factors are so seldom relevant w the achievement of any
legitimate state interest that laws grounded in suck considerations are deemed Lo reflect prejudice
andg aatipathy, . . . For these reasons and because such discriminatien s uudikely to be soon recufied
by legislative eans, these baws are subjected to strict scratiny and wﬂl be sustzined only it they are
suitably taifored to serve a competling state interest.”).

14, Ses, r.p, Plyler v. Doe, 457 115, 202, 231 (1982) (Marshall, |, concurring); Craig v. Boren, 429
U.5. 194, 212 (1976) (Stevens, J., concurring}; San Antenio Indep, School T¥st. v. Radrignesz, 411 ULS,
[, 109, 110 (1973} (Marshall, J., dissenting).
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and unduly Hmits the scope of judicial analysis. Those who favor a sliding scale
believe that it would lead to more candid discussion of the competing interests and
therefore provide overall better decision making.

Some critics suggest that although the Court speaks in terins of threc tiers of
review, in reality there is a spectrum of standards of review.” The claim is that in
some cases where the Courd says thal it is using rational basis review, it is actually
employing 4 test with more “bite” than the customarily deferential rational basis
review. Similarly, it is argued that in some cases intermediate serutiny is applied in
a very deferential manner that is esscntally rational basis review, while in other
cascs intermediate scrutiny seems indistinguishable from strict serutiny. The argu-
ment is that although the Court articulates three tiers of review, the reality is a
range of standards. In reading the cases below, it is useful to consider whether the
Court's definitions and applications of the levels of serutiny have been consistent,
orwhether the Court has varied in this regard to achieve the resilts it desires.

QUESTION 3: DOES THI GOVERNMENT ACTTON
MEET THE LEVEL OF SCRUTINY?

The level of scrutiny is the rule of law that is applied to the particular govern-
ment action being chalienged as denying equal protection. In evaluating the con-
stitutionality of a law, the Court evaluates both the Jaw's ends and its means. For
strict scrutiny, the end must be deemed compelling for the law to be upheld; for
intermediate scrutiny, the end has to be regarded as important; and for the ratio-
nal basis test, there just hias to be a legitimate purpose.

In evaluating the relationship of the means of the particular law to the end, the
Supreme Court often focuses on the degree 1o which a law is underinclusive
and /or overinclusive.”® A law is underinclusive if it does not apply to individuals
who are similar to those to whom the aw applies. For example, a faw that excludes
those under age 16 from having drivers’ licenses is somewhat overinclusive because
some younger drivers undoubtedly have the physical ability and the emotional
maturity to be effective drivers.

A law is overinclusive if it applies to those who need not be included in order
for the government to achieve its purpose. In other words, the law unnecessarily
applies Lo a group of people. For example, the government's decision to evacuate
and intern all Japanese-Americans on the West Coast duxing World War Il was rad-
jcally overinclusive.!” Although the government’s purported interest was in pre-
venting espionage, individuals were evacuated and interned without any
determination of their threat. Obviously, the law was enormously overinclusive
because it harmed a large number of people unnecessarily. _

A law can be both underinclusive and overinclusive. The decision to evacuate
Japanese-Americans during World War Il was certainly both. If the goal was to 1so-
Tate ihose who were a threat to security, interning only Japanese-Americans was
underinclusive in that it did niot identify those of other races who posed a danger.
At thé same time, as explained above, the federal government’s action was extremely

.

15. Seejeifrey M. Shaman, Cracks in the Siructure: The Coming Breakdown of the Levels of Seruting, 45
Ohio St. L], 161 (1984}, ' ) .

16, These concepts were articulated and explained in Joseph Tussman & Jacobus tenBroek, e
Ligreal Protection of the Laws, 37 Cal. L. Rev. 341, 348-353% (194%9).

17. Se Korematsu v. United Staees, 323 UL.S. 214 {1944), presented below,
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overinclusive because few, if any, Japanese-Americans posed any threat. In fact,
not a single Japanese-American during World War II was ever charged with
espionage. '

The fact that a law is underinclusive and/or overinclusive does not mean that it
is sure to be invalidated. Quite the confrary, virtually all laws are underinclusive,
overinclusive, or both. Zl"he Court has recognized that laws often are underinchu-
sive because the government may choose to proceed “one step at a time.”? But
underinclusiveness and overinclusiveness are used by courts in evaluating the fit
between the government’s means and its ends. I strict serutiny is used, a relatively
close fit is required; in fact, the govermment will have o show that the means are
necessary—the least restrictive alternative —to achieve the goal. Under interme-
diate scrutiny, a closer fit, less underinclusiveness or overinclusiveness, will be
required than under the rational basis test.

Thus, equal protection analysis involves three questions: What is the classifica-
tion? Whal level of scrutiny should be applied? Does the particular government
action meet the level of scrutiny? Cases posing an equal protection issuc always
involve a dispute over one or more of these questions,

THE PROTECTION OF FUNDAMENTAL RIGHTS
UNDER EQUAL PROTECTION

Usually equal protection is used to analyze government actions that draw a dis-
tinction among people based on specific characteristics, such as race, gender, age,
disability, or other traits. Sometimes, though, equal protection is nsed if the govern-
ment discriminates among people as to the exercise of a fundamental right.

An early case using equal protection in this way was Skinner v. Oklahoma, 316 U.S.
535 (1942) 2" The Oklahoma Iabitual Criminal Sterilization Act required surgical
sterilization for individuals who had been convicted three or morc times for crimes
involving “moral turpitude.” The Supreme Court declared the law unconstitutional
as violating cqual protection because it discriminated among people in their ability
to exercise a fundamental liberty: the right to procreate. Justice William Douglas,
writing for the Gourt, said: "We are dealing here with legislation which involves onc
of the hasic civil rights of man. Marriage and procreation are fundamental to the very
existence and survival of the race. The power to sterilize, if exercised, may have sub-
tle, farreaching and devastating effects.” In other words, the Court found that the
right to procreate was a fundamental right and essentially used strict scrutiny under
the Equal Protection Clause to analyze the government’s discrimination. The Court
has used the Equal Protection Clause to protect other fundamental rights such as
voling,?' access Lo the judicial process,? and interstate travel.* The use of equal
protection to sateguard these fundamental rights was, in part, based on the Supreme

18. See Naneue Dembitz, Racial Discrimination and the Militery Judgment: The Supreme Court’s
Korematsu and Endo Decisions, 45 Colum L. Rev, 175 (1945).

19. Williamson v, Lee Optical, 348 U.S. 483, 489 (1955).

20. Shinneris presented more fully in Chapter 8 in the discussion of the right to procreate.

21, Ses, e, Harper v, Virginia Board of Elections, 383 U.S. 663 (1966); Reynolds v. Sims, 377 U
533 (1964).

22. See, £.g, Boddie v. Connecticut, 401 U.S. 871 (1971) (right to fee waiver for indigents in filing
for divarce); Douglas v California, 372 U.5. 353 (1963) (vight fo counsel on appeal for indigents);
Criffin v. Ilinots, 351 1.5, 12 (1956) (right to free transcripts on appeal for indigenis).

23, Set, e.g, Shapivev. Thompson, 394 U.S, 618 (1969} (declaring unconstitutional as violating the
right 1o travel a state law creating a one-year residency requirement for receiving welfare).
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Court's desire to avoid substantive due process, which had all of the negative conno-
tations of the Lochner era. However, the eflect is the same whether a right is deemed
fundamental under the Equal Protection Clause or under the Due Process Clause:
government infringements are subjected to strict scrutiny.
Chapter 8 discusses fundamental rights, including both those that the Court has
protected under the Equal Protection Clause and those safegnarded under due
_process. This chapter focuses on the use of cqual protection to analyze discrimi-
nation among peoplc based on traits such as race, gender, alienage, legitimacy,
age, disability, wealth, and sexual orientation.

B. THE RATIONAL BASIS TEST

1. Introduction

"The rational basis test is the minimal level of scrutiny that all government actions chal-
lenged under equal protection must meet. In other words, unless the government
action is a type of discrimination that warrants the application of intermediate or strict
scrutiny, rational basis review is used. Although the Court has phrased the test in dif-
ferent ways over time,*! the basic requirement is that 4 law meets rational basis review
if it is rationally related to a legitimate government purpose. For insiance, in New
Orleans v. Dukes, 497 U8, 297 (1976), and in many other cases, the Court said that
the Equal Protection Clause is satisfied so long as the classification is “rationally related
to a legitimate state interest.” Also, the Court has been consistent that the challenger
has the barden of proof when rational basis review is applied. There is a strong pre-
sumption in favor of laws that are challenged under the rational basis test.®

The Supreme Court generally has been extremely deferential to the govern-
ment when applying the rational basis test. As discussed below, the Court often has
said that a law should be upheld if it is possible to conceive any legitimate purpose
for the law, even if it was not the government’s actual purpose. The result is that
it is rare for the Supreme Court to find that a law fails the rational basis test.

This raises important questions, First, is this appropriate deference to the legisla-
tive process or undue judicial abdication? Since 1937, the Court has made it clear
that it will defer to government economic and social regulations unless they infringe
on a fundamental right or discriminate against a group that warrants special judicial
protection.” This can be defended as proper judicial restraint, as the Court allows
the more democratic branches of government to make decisions except in areas
where there is reason for heightened judicial scrutiny?’ Legislation often involves

24. Set, w2, Lindsley v. National Carbenic Gas Co., 220 U8, 61 (1811); Royston Guaro Co. v. Virginia,
253 U.S. 412 (1920). )

28, See McGowan v, Maryland, 366 1.8, 420, 425-426 (1961) ("State legislatures are presumed Lo
have acted within their constifutional power despite the fact thay, in practice, their laws result in some
inequalit.”).

96. This, of course, was the philosophy articulated in the famous Carolene Producis Foownote 4
S United States v. Carolene Products Co., 304 U8, 144, 152-153 n.4 (1938), presented in Chapter 6.

97, “Unless a statute employs a classification that is inherently invidious or that impinges on fun-
damental rights, areas in which the judiciary then has a duty to‘intervene in the democratic process,
this Court properly exercises only a limited revicw power over Congress, the appropriate representa-
tive hody through which the public makes democratic choices among alternative solutions to social
and economic problems.” Schweiker v. Wilson, 450 11.8. 221, 230 {1981). ’

9
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they impose no special burdens upon the media; they have a scienter requirement
to provide falr warning; and they promote the privacy and free speech of those
using cellular telephones. It is hard to imagine a more narrowly tailored prohibi-
tion of the disclosure of illegally intercepted communicarions, and it distorts our
precedents 1o review these stanites under the often faral standard of strict scrutiny.
These laws therefore should be upheld if they further a substantial governmental
interest unrelated to the suppression of free speech, and they do. Surely “the inter-
est in individual privacy,” at its narrowest must embrace the right o be free from
surreptitious eavesdropping on, and involuntary broadcast of, our cellular tele-
phone conversations. The Court subordinates that right, not to the claims of those
who themselves wish to speak, but to the claims of those who wish to publish the
intercepted conversatians of others. Congress’ effort to balance the above claim to
privacy against a marginal claim to speak [reely is thereby set at naught.

d. Right of Publicity

The right of publicity protects the ability of a person to control the comrmmercial
value of his or her name, likeness, or performance. In Zacchini v. Scripps-IToward
Broadcasting Co., 433 U.S. 562 (1977), the Court held that a state may allow lia-
bility for invasion of this right when a television station hroadcast a tape of an
entire performance without the performer’s authorization. A television station
broadcast a th-second tape of a circus act featuring “human cannonbali” shot
from a cannon into a net. The Supreme Court held that the broadcast station
could be held hable because it broadcast the entire performance without autho-
rization. The Court noted, however, that the plaintiff would have to prove dam-
ages and noted that it was quite possible that “respondent’s news broadcast
increased the value of petitioner’s performance by stimulating the public’s inter-
estin seeing the act live.” The Zacchini Court emphasized that “the State’s interest
is closely analogous 1o the goals of patent and copyright law, focusing on the right
of the individual to reap the reward of his endeavors.”

6. Conduct that Communicates
a. What Is Speech?

People often communicate through symbols other than words, Marches, picket-
ing, armbands, and peace signs are just a few examples of obviously expressive con-
duct. To deny First Amendment protection for such forms of communication would
mean a loss of some of the most effective means of communicating messages. Also,
words are obviously symbols and there is no reason why the First Amendiment
should be limited to protecting just these symbols to the exclusion of all others.

Thus, the Supreme Court long has protected conduct that communicates under
the Tirst Amendment. For example, in Stwomberg v. California, 283 US, 359
(1931), the Court declared unconstitutional a state law that prohibited the display
of a “red flag.” In West Virginia State Board of Education v. Barnette, above in
Section B, the Supreme Court invalidated a law that required that students salute
the flag, The Court found that the state statute impermissibly compelled expression
and emphasized that saluting, or not saluting, a flag is a form of speech. The Court

‘explained that “[s]ymbolism is a primitive but effective way of communicating

10
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ideas. The use of an emblem or flag to symbolize some system, idea, institution, or
personality, is a shortcut from mind to mind.”

Conduct of all sorts can convey a message. Yer, if taken to the extreme, it would
mean that virtually every criminal law would have to meet strict scrutiny because
any criminal defendant could argue that his or her conduct was meant to conmu-

‘nicate a message. Two interrelated questions thus emerge: When should conduct
- be analyzed under the First Amendment? And what should be the test for analyz
ing whether conduct that communicates is protected by the First Amendment?

b. When Is Conduct Communicative?

The Supreme Court observed that “[i]t is possible to find some kernel of
expression in almost every activily a person undertakes — for example, walking
. down the streer or meeting omnce’s friends ar a shopping mall — but such a kernel
“is not sufficient to bring the activity within the protection of the Firse
Amendment.V7 In Spence v, Washington, 418 (1.8, 405 (1974), the Court consid-
ered the issue of when conduct should be regarded as communicative,

An individual who taped a peace sign on an American flag after the Lilling of
stadents at Kent State was convicted of violating a state law prohibiting flag dese-
cration. The Supreme Court, in a per curiam opinion, reversed the conviction and
found that the act was speech protected by the First Amendment. The Court said
that “this was not an act of mindless nihilism. Rather, it was a pointed expression
of anguish by appellant about the then-current domestic and foreign affairs of his

~ government.” The Court emphasized two [actors in concluding that the conduct
was communicative: “An intent to convey a particularized message was present,
and in the surrounding circumstances the likelihood was great that the message
would be understood by those who viewed it.”

In other words, under this approach, conduct is analyzed as speech under the
First Amendment if, first, there is the intent to convey a specific message, and sec-
ond, there s a substantial likelihood that the message would be understood by those
receiving it. Problems in applying this test are inevitable. How is it to be decided
whether a person intended an act to communicate a message? Is it subjective, in
‘which case a person always can claim such an intent in a hope to avoid punishment,
ot is it ohjective from the perspective of the reasonable listener, in which case it col-
lapses the first part of the test into the second? How is it to be decided whether the
message is sufficiently understood by the audience? Moreover, why should protec-
tion of speech depend on the sophistication and perceptiveness of the audience? For
example, there may be great works of art whose message people fail to comprehend.

There are many examples of conduct that the Supreme Court has properly rec-
ognized as communicative.'” For example, in Tinker v. Des Moines Independent
Community School District, 393 U.8. 503 (1969), presented below in Section D,
the Court held that wearing a black armband to protest the Vietnam War was
speech protected by the First Amendment. The Court explained that “the wearing
of an armband for the purpose of expressing certain views is the type of symbolic
act that is within the First Amendment. . . . It {is] closely akin to ‘pure speech.””

177, Ciry of Dallas v, Stangiin, 490 U.S. 19, 25 (1989).

178, See also Schachit v. United States, 398 1.8, 58 (19703, declaring unconstitutional a federal law
that altowed wearing a military uniform only “if the portrayal does pot tend to discredit” the armed
forces. This law obviously was content-based: The symbol of the uniform could be used to express a
pro-military view, but-not an anti-military sentiment.

11



1316 9, First Amendment: Freedom of Expression

In terms of the Spenze test, there is litile doubt that the armband was worn (o com-
mumicate a message and that those sceing it, in the context of the times, would
understand it as a symbol of protest against the Vietnam War.

¢. When May the Government Regulate Conduct that Communicates?
i, The O'Brien Test

Finding that conduct communicaies does not mean that it is immune from gov-
ernment regulation. The question then arises as to whether the government has
sufficient jusiification for regulating the conduct. In United States v. O’Brien, the
Court formulated a test for evaluating the constitutional protection for conduct
that communicates,

UNITED STATES v. O’BRIEN
391 U.S. 367 (1968)

Chief Justice WARREN delivered the opinion of the Court.

On the morning of March 31; 1966, David Paul (F’Brien and three companions
burned their Sclective Service registration certificates on the steps of the South
Boston Courthouse. A sizable crowd, including several agents of the Federal
Bureau of Investigation, witnessed the event. For this act, O’Brien was indicted,
tried, convicted, and sentenced in the United States District Court for the District
of Massachusetts, _

The indictment upon which he was wied charged that he “willfully and know-
ingly did mutilate, destroy, and change by burning . . . This] Registration
Certificate (Sclective Service System Form No. 2); in violation of Title 50, App.,

“United States Code, Section 462(h).” Section 462(b) is part of the tiniversal .
Military Training and Service Act of 1948, Section 462(b)(3) was amended by i
Congress in 1965, so that at the dme O'Brien burned his certificate an offense was
committed by any person, “who forges, alters, knowingly destroys, knowingly mutt- -
lates, or in any manner changes any such certificate. . . . "We hold that the 1965 -
Amendment is constitutional both as enacted and as appiied.

I

When a malc reaches the age of 18, he is required by the Universal Military ‘Training ;
and Service Act to register with a local draft board. He is assigned a Selective Service -
number, and within five days he is issued a registration certificate (SSS Form No. 2).
Subsequently, and based on a questionnaire completed by the registrant, he 1
assigned a classification denoting his cligibility for induction, and “[als soon as prac- '
ticable” thereafter he is issued a Notice of Classification {885 Form No. 110}.

Both the registration and classification certificates are small white cards,
approximately 2 by 3 inches. The registration certificate specifies the name of the
registrant, the date of registration, and the number and address of the local hoard
withy which he is registered. Also inseribed upon it are the date and place of the
vegistrant’s birth, his residence at registration, his physical description, his signa-
ture, and his Selective Service number,

12
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disciplie by which powers of mind or body are developed
 EnuCATionR {mary of .15 continue to believe in tiis -~ of the
mind by Janguuge —Cherltan Laifdy {tie - of stutesimen is 2

. large matter —Lrnest Barker} B () & the repgimen of extrcise,
diet, and practice wadareone by an pitlete Cit was no lipht mat-
ter to break varsity Tootbalt =~ {2) 1 a piteh of proficiency
developed by an athlete®s remimen (e was in peifect ~3
¢ ¢ developatent of & particutar skill ar group of skills & in-

structiuc in an sct, profession, or gccupation . 2 ; {he conlrel

u_l‘ plants, vines, v ytrung trees sa that Bey will graw in s de-

sired shape or direction 3 ¢ the aiming or peinbng of a gun, a

camera, of o light .
Iraining nid a & a device (a3 a moHon-pictore £ilm or a sef of
slides, charls, racordings, or mudels) to increase the cliective
ness of tralaing | . -
[Xrintng college n, Frif § TEACHINRS COLLUGE
tynmin% day 4 : a day on which a vefantear nilitary company
ix enlterd oul for difll'or parade aocording to Taw
Lraanng sehvole X3 nxchonol pregining students Lot a partiou
lar pccapation or 1eacking a special skitt 2 2w correctivnal
fmstitution (or the custedy and reeducatfon of juvenile de.
UNGuEnts — COMPATE INDUSTRIAL SCIN0E, REEORMATORY
brpiRing seatn 2 o smali toifet seat Hited & o vepnlar one and
nsed for doilet Lo of children —
COppane POTTY-CHAI
training ship » k1 & wacship Lhat
eurgley navat-officer eandidates on
fruining croiset 2 ¢ ooship used to
{rain men for tha merchanok marine
training table n : a toble where men
mnder an athlelic waining cogiman
eal- meals planned 10 Lelp I their
conditioning (a lootball Irainiey

tabie

1raining tackle x T TRAIN TACKLE

aining wall ole training bauk »n
¢ a wall, bank, or jelty built o con-
fine and dicect the flow of a rivor or tide

{rain-less \'uEnlss\ adj ; havieg ne frain

irain like n ) 3 » confinsous ¢leetric conteol cirewit used on
electcic ftaing of two or merte motor=riven cars fur contrelling
1l snotars ou he rear cers from the master conlruber in the
cab of tho first car 2 or 1¥0ln Dipe £ DRAKE rIDE

frainloal \ete\ n ¢ tha Tall frefght or passeapger carge of €a-
pueity of a railcoad train
Tain-Taan i Tz, =iy, 01, pl
Lrais Crew. su od By A e

trainmaster f‘.-,;_:) % 1 1 an officlal in chavge of the traing
operating in a division or subdivision of a railcoad 25 one in
chiarge of the luading and unlouding of & cireus rain
bratnemile \'«lsy 1 3 one mile traversad by one triin used 35 a
ualt in cailroad agcounling

train of vb {4irain] v 1 ta pet ool ol Weaining by relaxing R
regimen or by geing stale 21 swenvs, veen ~ v} e climinare
{excoss body welght) by exevcise and diet

traln of roli4 ; rOLL THRAIN

trakn oif » {Strain] @ wHALE OIL; alo oil from various other
marine animals

Trakn ofdsY n 3 2 wrilten message le a0 enginesr 6r conductor
giving lostractions sboat the eperativn of a vailroad train

traies pl of TRAIR, pres i sng of Trawd

train s{'\e a L 10 partof arajlrond slation il covers the
tracks 2 ¢ o building w i:rolect trating from the weather

train sheet 2 ¢ asbeet vswl by a dispawher 1o racord the move-
nicat of railroad trains

TraiNgick N2\ adi © offected with drain gickness

Lraik sickness o 3 wotion sickeess induced by riding en q traio

train signal a § o sipnal canveyed Nom the cors of & raiiroad
truin o the locometive by a mechanical deviee

train step #r 2 a device for nutomatienlly applying tha beakes to
stop 4 ratlegad Irnin i 2 signal goes unhesded

train lackle » & a tackle formerly used for Gaining and rosning
oat gans s5p. on shipboard

Uraipse alse fropes \uipsy b traipsed eise lraposed
tratpscd afso trapesed; WEAIp4ing alse GApesing; raipses
ato Iraypesos [origin voknawn] vi & 7 to walk or tray about
3 eap, wakor 23 Lo trail or Rasg dewn in disprderly Tashion

iraining seat

rainmens @ a member of &
O

= §f £ TRAME, WALK

a{rainse abw trapes \"\ n, pl traipses afse frapeses I :siaT-
TEAW A I a fatinnng wall

Erait \'uaL, wan T+ Bt pen i m s [ME, Tt ?un, draf
fr, I truetuy action of drowine, doanring, palling, Tz, fracti
past part. of irakere to draw, drag, poll — Inorcat oraw]) Lon
stioke of of ps of 3 pencl ac brush * KoTE, TOUCH & A Fucial
ing or feature ! LINEAMENT 3 © & dislinguishing geality (es of
pergonal chariicler) 2 PEATURE, MARK, PECHILIARFTY {ppasessed
what I think is the'rargr ~, areal physice] biavery —Gretolien
Fisnlelerd familinr <=5 of church Ef[: ~-W.L.Spretty} (it 35 nisn
5 distineily new medinm with ~5 and Teatures of its own —-Mit-
ton Klonskyy 42 characteristic of hohRvior or o typical
ardifact that distioguishes n homan colire — calleg also
culinre trait

rait-complox Vel=,eh @ { I0oMeLEX 1o )
feni-tenr A C)4Terd)N « -5 (I, fr, fraiter 1O 1061, eatertain,
supply with food 1+ Jén -0 — nore at THArFoRAT S the Taeper
of a French or Sinlinn eating house 3}

frai-tor \'oddalr), -8\ a -5 [MI 2rallre, Lallowr, Tt QF
trattre, tralfar, i, L traditor, Ir. tradims (post pack. of radcre
to hand over, deliver, butrny, T, fruas-, irq- trons- b ~dere (1.
dare to gIve) ¥ -or ~ mote 8 pate] 1 % one that betrays an-
wther's isusi or Ly [alse Lo an abliplicn or duty {she sourht ta
make mz ~ ta mysell —Jolin Milton {vabey boys who play
poll are ~# 10 their cluss —pLS.Mayery 2 : dne lnat commits
treason agaiast his counlry (s by surrendesing & fect o army
unvanquishicd to as, enemy} & one that wielutes his rileglance
to his aalion by levyine wire sgaiost it or by aiding its epemies

tral1ord5m Y-2, 0z, # +5 3 BETRAYAL

{yaldoy-ons \'iadwros, «itor--210-Y adf {MB Iraptrous, I
MPF traftroux, Fr, OF, fr. traftre traiter |- ~pix -ons — more ot
TRATIGR] 1 having Fie nature or quality of n rajtec or of
treazon  Gr Beuayal 1 FALSE, FLRFIDIOUZ, VREACHEROUS,
TREASONADLE SV SUE #AlTHLER

rzis10T.ous1y ad» [MI, fr. MI pralirenx -+ MBIl tiaa
Lraitarous mianer T FATIILESSLY. . .

1731107 ONS UESS r -5 2 the quulily or state of being traitorous

1 PERFIDY .

{rai-16y-3Blp \-Ado{e)shiy, -Fl2-\ # & BETRATAL, FASSITY

irai.-14ess or tral 103,658 \Verid-erdy, -ator-, i\ n -xs [ME
traitresse, traitarresse, br, trailra, traiteur editor + -esse -ess
* u fesnnle trailor -

1rai-vel \'raval\ Scot vor of TRAVEL

ftrajeecl Vi jcke, -r'ikl‘\ -5 EL frojectud, Tr. trafecias, prst
parl. of ajieers, tralCere 1o throw agross, cuuge 18 crdss aver,
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