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INTI2ODUCTION

R.C. 5739.01(Y)(1)(b) taxes "training of cornputer programmers and operators, provided in

conjunction with and to support the sale, lease, or operation of taxable computer equipment or

systems." (emphasis added). The statute thus only taxes training whose content is computer

programming and operation. lndeed, training is taxable only if it is instr-uction "in the use of

cornputer equipment and its systems software." O.A.C. 5703-9-46(A)(6) (1993). 1'he oontent of

any given training necessarily determiries whether it is subject to the tnx. In its Merit Briet;

Global showed that this statute, on its face, is content-based, presumptively invalid, and subject

to strict scrutiny. r The statute fails strict scrutiny, and therefore violates the right to freedom of

speech. The Government has no answer to Global's showing:

• In its 1'hird Proposition of Law, Gov. Br. 22-23, the Goverimient argues that Global has
brought an as-applied challenge that is not properly before this Court.2 Not so. 'This
Court need only test the face of the statute against the case law to strike it down. See
Argument Section 1, infra,

• In its Fourfli Proposition of Law, Gov. Br. 23-25, the Government argues that the First
Amendment protects only "oral speech." 1'hat is wrong. Sec Argunient Section I1.A.,

infr•a.

• In its Fifth Proposition of Law, Gov. Br. 25-35, the Government argues that the statute is
not subject to strict scrutiny. That also is wrong; the Governmont's meritless argument is
refuted by the cases it cites, as well as those cited by Global. See Argument Section
ILB., rYfra.

• In its Sixth Proposition of Law, Gov. Br. 35-37, the Government implicitly concedes that
the law fails strict scrutiny. It therefore is mlconstitutional. See Argument Section II.C.,

infra.

' Terms defined in the Merit Brief of Global Knowledge Training, LLC ("Global Br.") will be
used as delined therein, and cases cited in full therein will be cited in abbreviated Ibrm. "Reply
Appx." will refer to the Appendix to the Reply Brief of Global Knowledge'Training, I,LC,
attached hereto.

2 "Gov. Br." will refer to the Merit Brief of Appellec Richard A. Levin, Tax Commissioner ol'
Ohio.

24266282 l .DOC



1'hc Government's opposition to Gtobal's equal protection ancl vagueness challenges is

similarly unavailing:

• The Government's Second Proposition of Law, Gov. Br. 20-22, makes anotlier baseless
jurisdictional attack. But Global's notice of appeal properly raises those challenges. See
Argument Section 111, infi°a.

• The Govornment's Seventh Proposition of Law, (iov. Br. 37-44, confusedly applies
incorrect legal standards in arguing that the statute does not violate the right to equal
protection. That argument Iails. On its face, the slatute discriminates among persons in
exercising tlteir right to freedom ol'speech. It is subject to strict scrutiny, which it does
not survive. See Argument Section IV, infra.

•'f he Government's Eighth Proposition of Law, Gov. Br, 44-50, again relies upon an
inapplicable legal standard in arguing the statute is not cmconstitutionally vague. That
ai-gumont also fails. The Government must provc that the statutory terms "computer
equipntent" and "computer systems" are clear in all applications. It has not met that
btuden. See Argument Section V, infra.

Finally, the Government's statutory argument, its First Proposition of Law, Gov. Br. 13-20,

does rtot refute Global's showing, Global Br. 26-34, 36-47, that twenty-liour of its courses are

non-taxable under the terms of the statute. See Argunlent Section VI, infra, 3

ARGLJMF.NT

1. Response to the Governnient's'I'hircl Proposition of Law: '1'his Court has jurisdiction
over Global's free-speech facial challenge to R.C. 5739.01(Y)(1)(b).

The Govermnent's Third Proposition of Law erroneously argues that Global's freedom ol'

speech claim "is not a purely `facial challenge,"' but rather is an as-applied challenge that Global

was required to raise before the BTA. Gov. Br. 22-23. A facial chztllenge is resolved by

"considering the Act itself without regard to extrinsic facts." C'levelcand Gear Co, v. Limbach

(1988), 35 Ohio St.3d 229, 231, 520 N.E.2d t88. A facial challenge ntay be raised on appeal to

3 '1'his appeal cannot bc resolved on statutory grounds alone. Global Br. 8 n. 1l, 47, conceded
that ten courses at issue are taxable under the terms of the statute, but asserted that they are not
properly taxable because of the statute's constitutional infirmities. Thus, even if the Court rules
Por Global on the statutory issues, it must reach Global's constitutiotral claims.
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this Court from the BTA. Id. at paragraph 2 of syllabus, 231. Global's freedom of'speech claim

is a facial challenge to the "training" provisiori of R.C. 5739.01(Y)(1)(b). (ilobaf claims that, by

its terms, that provision (and its implementing regulatioii) taxes training based on its content and

is unconstitutional. (ilobal Br. 2-4, 10-17. To decide that claitn, this Court nntst determine: (i) if

the statute taxes protected speech, (ii) if the tet•tns of the statute are content-based, and (iii) if the

statute can sLnvive strict scrutiny. See Turner Br•oadcasting S'ysterrr, Inc. v. FCC (1994)

("TI3S'), 512 U.S. 622, 636-637, 641-643, 114 S.Ct. 2445, 129 L.Ed.2d 497; Sinzon cSzSch,uster,

502 U.S. at 115-118. "1'o make those determinations, this Court need only examine the language

of the statute and its itnplementing regulation, and the relevant case law. No extiinsic t'acts are

necessary. Gov. Br. 23's argument, that the cost of each course should be parsed into taxable

and non-taxable elements, is misguided. See Argument Section ll.A., infra. It also is a fittife

attempt to create factual issues where none exist; the entire tuition for each course at issue was

taxed under the facially invalid statute. See S.T. 1; Supp. 37. Global's ciaim is the veiy model

of a facial challenge, and is properly raised on this appeal.

If. Response to the Government's Fourth, Fifth, and Sixth Propositions of Law: On its
face, the "training" provision of R.C. 5739.01(Y)(1)(b) iinposes a content-based tax on
protected speecti; the statute is subject to strict scrutiny, which it fails.

Training in computer programming and operation is pi-otected speech. The "tt-aining"

provision of R.C. 5739.01(Y)(1)(b), on its face, imposes a content-based tax on that protected

speech. See Global Br. 14-15. The Government contends that the statute enjoys a"strong

presumption of constitutionality" and that Global "bears the burden of'proving that thc law is

unconstitutional beyond a reasonable doubt." Gov. Br. 36. '1'hat contention is wrong. A

content-based tax is presumptively invalid and subject to strict scrutiny, and the burden of proof

is squarely oti the Government. Simon & Schuster, 502 U.S. at 115, 118; Arkansas Wrilers•'

Projec•t, 481 U.S. at 230-231; In re Warner (La. 2009), 21 So.3d 218, 250; Chemerinsky,

3



Constitutional Law (213d. 2005) 619.4 I'he Government niust demonstrate that it is narrowly

tailored to serve a compelling state interest. See 502 U.S. at 118; 481 U.S. at 231.5 By arguing

the statute lias only a "rational relation" to a governmental interest, Gov. Br. 35-37 implicitly

concedes that the Government cannot meet its "heavy burden." Arkansas WNiters' Project, 481

U.S. at 231. 'The tax is invalid.

A. Training in Computer Programming and Operation is Protected Speech.

In itsFourth Yroposition of Law, Gov.Br. 23-25, the Government contends that traiiutlg in

computerprograimning and operation consists of"oi-al instruction," which it concedes is

protected speech, and two "nonspeech elements" - the use of instruction manuals and computer

equipmcnt - which it says are not protected. 1'he Government's argument is at war with First

Amendment jurisprudence.

As foi- the use of instruction manuals, "the transmission of knowledge or ideas by way ol'the

spoken or written word" is "pure speech," fully protected under the First Amendment. Goulart,

345 F.3d at 247 (internal quotation marks omitted; emphasis added); see also Texas v. Johnson

(1989), 491 U.S. 397, 404, 109 S.Ct. 2533, 105 L.Ed.2d 342 ("[WJc have tongrecognized that

[the First Amendment's] protection does not end at the spoken or written word."). The use of

tangible things as part of course instruction also is protected speech. Sce Goulart, 345 F.3d at

' Pages cited hereiu from Chemerinslcy are fotmd in Reply Appx. A.

s Gov. Br. 36 mistakenly relies on Leathers v. Medlock (1991), 499 U.S. 439, 451, 111 S.Ct.

1438, 113 L.Ed.2d 494, disenssing Regan v. Taxation Without Representation of Wash. (1983),
461 U.S. 540, 103 S.Ct. 1997, 76 L.F,d.2d 129. Regan did not address a eontent-based tax, but a
content-neutral federal subsidy for certain speakers. See 461 U.S. at 548. It held that through

tax exemptions Congress may choose to subsidize some speakers, but not others. See id at 549-

550. Regan is irrelevant here; this case does not deal with a regulation oC spcakers, or a tax

exemption. See T13S, 512 U.S. at 641-643, 657-658 (discussing distinct standards for speaker-
based and content-based regulations). Also irrelevant are the other cases cited in Gov. Br. 36,
which addressed eontent-noutral statutes not subject to strict scrutiny.

4



245, 247-248 (holding that instruction in knitting, crochet, spinning and weaving is "pure

speech"). The Govei-nment's e•roneous theory fails to recognize that tangible tliings routinely are

used as part of course instruction. Use of a map is part of instruction in Geography; use of a

calculator is part of instruction in Math; use of a drill press is part of instruction in Shop.

Similarly, when computer equipment is used as part of course instruction, that use is protECLed

speech. The Government's argument is specious. Training in comput,or programming and

operation cannotbedisaggregated as the Government suggesls.6

B. The "Training" Provision of R.C. 5739.01(Y)(1)(b) is a Content-
Based 1'ax on Protected Snccchthat is Subicct to Strict Scrutiny.

The Government argues at lengtli in its Fifth Proposition of Law, Gov. Br. 25-35, that the

"training" provision of R.C. 5739.01(Y)(1)(b) is not subject to strict scrutiny. Citirig Leathers,

499 U.S. at 447-449, it asserts that First Amendment strict senitiny applies to a tax stah.ite only if

it: (i) is not generally applicable; (ii) singles out the press; (iii) imposes a tax npon a stnall

segment of the sanie medium; or (iv) is an intentional atternpt to intcrfcre with protected speech.

Gov. Br. 25-26. But the Government conveniently omits the relevant part of Leathers' holding:

Finally, for reasons that are obvious, a tax will trigger heightened scrutiny under the
First Amendment if it dscriminates on the basis of the content of tcupayer speech.

499 U.S. at 447 (emphasis added). Leathers teaches that the tax at issue is subject to strict

scrutiny. Leathers hardly stands alone.

6 The speech/nonspeecb distinetion ch-awn by Gov. Br. 24 is irrelevant. It applies to regulation of

expressive conduct, not regulation of "pure speech." See Grnited States v, O'Brien (1968), 391
U.S. 367, 376-377, 88 S.CL 1673, 20 L.Ed2d 672; Goulart, 345 F.3d at 247-248; Chemerinsky,

at 1314-1316. Certain regulated conduct, such as burnitig an Ameriean flag, may contain
communicative elemonts that bring the First Amendment into play, while other elements of the
conduct may not be comtnunicative. See Johnson, 491 U.S. at 404-406. R.C. 5739.01(Y)(1)(b)

regulates "pnre speech," not conduct.
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Under the First Amendment, a content-based slatute is subjeet to strict scrutiny, while a

content-neutral law is subject to less-stringent intermediate scrutiny. 1I3S, 512 U.S. at 641-643.

"1'o determine the constitutionality of a law that regulates protected speech, a court tlierefore must

determine if it is content-based or eontent-neutral. Id.; see In re Warner, 21 So.3d at 243-246,

244 n.53, 248-249 (collecting and discussing authorities). If the content conveycd determhles

whether speech is subject to a law, then that law is content-based. See 7-73S, 512 U.S. at 643 ("As

a general rule, laws that by their tei-ins distinguish favored speech from disfavorecLspeech on the

basis of the ideas or views expressed are content-based.") (citations omitted).' Thus, if a statute

on its face taxes protected speech only of a particular content, it is content-based, presumptively

invalid, and subject to strict scrutiny. See, e.g., Simon & Schuster, 502 U.S. at 1 15-118;

Leathers, 49911.S. at 447; UnitedS'tates Satellite Brroadcasting, 41 F.Supp.2d at 1120-1121;

TVKO v. Howland (Or.T.C. 2001), 15 O'I'R 335, 344-345 (tax imposed upon telecasts or

transmissions of boxing and wrestling matches is content-based and subject to strict scrutiny).8

Gov. Br. 30-33 argues that a statute is content-based only if a legislature intended to suppress

certain speech. 'IThat argiunent is contradicled by the case la ncluding those eases cited by thc

See, e.g., North Olmsted Chamber ofCommerce v. City ofNorth Ohn.sted (N.D.Ohio 2000), 86
F.Supp.2d 755, 763 ("A regulation of speech is content based when the content convcyed
determines whetlrer the speech is subject to restriction.") (citations omitted); Opinion of the

Justices to the Senate, 764 N.li.2d at 348 ("By definition, if the applicability of the bill's
requirements can only be determined by reviewing the contents of the proposed expression, the
bill is a content-based regulation of speech."); Magazine Publishers, 604 So.2d at 462-463
(statute content-based because "content of a publication is a key factor in detcymining whether
the publication is subject to taxation.")

R Gov. Br. 34 asserts that City of C'incinnati v. Discovery Network (1993), 507 U.S. 410, 113

S.Ct. 1505, 123 L.Ed.2d 99, as explained in Trans Union Corp. v. FTC (C.A.D.C. 2001), 267
F.3d 1138, 1141, holds that "the fact that a restriction is content-based cannot alone trigger strict
scrutiny." As witll Leathers, the Government again simply omits the relevant portion of the

quoled sentence. Trans Union was refeiring only to content-basedrestrictions on "commercial
speech," which is entitled to "only qualified constitutional protection." 'L'rans Union, 267 F.3d at

1140. This case, "involving fully protected speech," "warrant[s] strict scrutiny." Id.

6



Government. See, e.g., Leathers, 499 U.S. at 445 ("Illicit legislative intent is not the sine Tuo

non of a violation of the First Amcndrnent.") (citation omitted), The Court reiterated in TBS that,

although the government's purpose is the "principal iriquiry in determining content-neutrality,"

512 l I.S. at 642 (citation and internal quotation marks omitted), a content-based purpose "is not

necessai-y to such a showing in all cases." Id. (citation omitted).9 Rrhere a law, on its face,

discriminates on the basis of content, "the mere assertion of a cotitent-neutral ptupose [will noti

save [it]." 7'135; 512 U.S. at 642-643 (citations omitted).10

The "training" provision of R.C. 5739.01 (Y)(1)(b) is content-based. That provision taxes

"training of eomputer programmers and operators." To "train" a coi-riputer programmer or

operator is to instruct hitn or her in material relevant to that profession, i.e., computer

programming and operation." The statute taxes only training with that eontent. " O.A.C. 5703-

9-46(A)(6) (1993) confirms that point. Tt exptains that taxable "training" is limited to instt-uction

() See also Discovery Network, 507 U.S. at 429 ("[J]ust last Term we expressly rejected the
argument that `discriminatory * * * treatment is suspect under the First Amendment only when
the legislature intends to suppress certain ideas."') (citation omitted; alteration sic); In re

Warner, 21 So.3d at 244 n.53 (discussing cases); North Olmsted, 86 F.Supp.2d at 765 ("The

question in determining wliether a regulation is content based is not whether the regulation or the
legislature intends to suppress speech, but rather it is, simply, whether the regulation restricts
speech base(I on contenl.").

10 Gov. Br. 30-33 also asserts that the statute is valid because it does not favor ortc "viewpoint"

over another. As TBS itself makes clear, that argument is irrelevant here; R.C. 5739.01(Y)(1)(b)

is a content-based tax, not a speaker-based tax. See TBS, 512 U.S. at 641-643, 657-658
(discussing distinct standards for speaker-based and content-based regulations); In re Warner, 21

So.3d at 245 n.54.

11 See Webster's Third New International llictionaty (2002) 2424 (de6ning "train" as "to teach
or exercise (someone) in att art, profession, trade, or occupation * * * .") (Reply Appx. B).

12 See Global Br. 2-3, discussing the three Statutory Criteria that training must meet to be

taxable.
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"in the use of' computer equipment and its systems soflware."'' Thus, under the tcrins of'the

statute aud its implementing regulation, the content of any given training course determines

whether it is taxable. The statute therefore is facially content-based. As such, it is presumptively

invalid and subject to strict scrutiny.H

Gov. Br. 33-35 fails in its vain attempt to escape strict scrutiny. First, it contends that

Global's cases apply only to restrictions on the press. But see Sitnon & Schuster, 502 U.S. at 117

("[Tjhe characterization of an entityas aanember of the `media' is irrelevant for these purposes.

The goverfimont's power to impose eontent-based financial disincentives on speech surely does

not vary with the identity of the speaker."). Second, Gov. Br. 34 contends that Simon & Schuster

"does not stand for the proposition that a content based regulation automatically is subject to

strict serutiny analysis." But see Simon & Schuster, 502 U.S. at 115 ("A statute is presuniptively

inconsistent with the First Amendment if it imposes a financial burden on speakers because of

the content of theu- speech.") (citation omitted), 118 ("In order to justify such differential

treatment, `the State must show that its regulation is necessary to serve a compelling state

interest and is narrowly drawn to achieve that end.") (citation omitted)_ Third, Gov. Br. 35

"distinguishes" Forsyth, Opinion ofthe Jerstices to the Senate and CTnitecT States Satellite

L3 This Court "must considcr" O.A.C. 5703-9-46(A)(6)(1993) in evaluating Global's facial
challenge to R.C. 5739.01(Y)(1)(b). 1%orsyth, 505 U.S. at 131.

14 Gov. Br. 4 n.2, 23 n.8 claims that i['the statute taxed both application and systems soHware
training, Global would "have no cause to complain" under the First Amendment. It asserts that
Global's claim "clerives fi•om the fact that the latter is subject to tax while the former is not." Id.

Not so. The statute violates the right to free speech not because it taxes training in systerns
soliware as opposed to training in application software, but rather because it taxes training,
which is protected speech, based on its content. If by its terms the statute also taxed training in
application software, it still would be singling out training ot' only certain content for taxation - it
would simply be doing so on a broader scale. A content-based tax on instllietion in Geometry
would not be cured by expandirig it to cover inslruction in all Math. Nor could the statute at issue
be cured through the Govenmlenl's suggested expansion.
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Broadcasting, by arguing that their facts were different. But that is no answer to the rule of law

fhey articulate - a content-based int'ringement on protected speech is unconstilutional, unless it

survives strict scrutiny. The laws at issue in those cases failed.'s So does this one.

C. The "Training" Provision of R.C. 5739.01(Y)(l)(b) Fails Strict Scrutiny.

'Tbe Ciovernment's Sixth Proposition ofLaw, Gov. Br. 35-37, argues that the statute bears

only a "rational relation" to a governmental purpose; it tlius implicitly concedes that the statute

does not survive strict scrutuiy. Moreover, Gov. Br. 37 concedes that the tax was enacted "as a

portion of the state's appropriations bill to support and ftind Ohio's government." See id. at 27-

28 (sarne). As a matter of law, that is not a compelling interest. See Global Br. 16 & n.21 (citing

and quoting cases). The Govcrnment has failed to meet its "1 eavy burden" under strict scrutiny.

Arkansas GT'riters•' Project, 481 U.S. at 231. The statute is unconstitutional.

111. Response to the Government's Second Proposition of Law: This Court bas
jurisdiction over Global's equal protection and vagueness clrallenges to
R.C. 5739.01(Y)(1)(b).

Tn its Second Proposition of Law, C,ov. Br. 20-22, the Government erroneously argues that

Global's notice of appeal did not meet the requirements of R.C. 5717.04 as to Global's equal

protection and vagueness claims. A notice of appeal adequately sets forth a constitutional error

under R.C. 5717.04 if it: (i) explicitly identifies the statutory provisions being challenged and

(ii) identifies the relevant constitutional provisions by citing the article and section. Ohio

Apartment As•s'n v. Levin, 122 Ohio St.3d 1231, 2009-Ohio-3477, 911 N.E.2d 906, at ¶6.

Global's notice identifies R.C. 5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b) as the subject of its

challenge, and states that they violate "Sections 2 and 11 of Article I of the Ohio Constih.ition

15 Gov. Br. 35 argucs that Magazine Pi,rb7ishers conflicts with Siinon & Schuster, Discovery

Network, and Arkansas 6Vriters' Prqjeet. But, consistent with them, and relying on Arkansas

Writer.s' Project, Magazine Publishers struck down a content-based tax. 604 So.2d at 462-463.
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and the First and Fourteenth Amendnients to the lJnited States Constitution." Appx. A. Because

Global's equal protection and vagueness claims arise under thc quoted constitutional provisions,

this Court hasjurisdiction over theni.r6

Gov. Br. 21 relies heavily on Castle Aviation, Inc. v. Wilkins, 109 Ohio St.3d 290, 2006-

Ohio-2420, 847 N.E.2d 420, but there the notice of appeal to the B'I'A used generic language,

and "did not state whieh provision of the use tax violated the Equal Protection Clauses ***."

Id at 1140." In Ohio Apartnaent, the Govermnent argued that Castle Aviation controlled. 2009-

Ohio-3477, at 116. 'I'his Court disagreed, because the notice of appeal in Ohio Apartment

explicitly identified the regulation being chaltenged and the relevant constitutional provisions.

Id. So here. Ohio Apartment, not Castle Aviation, governs this case.18 G1oba1's notice is

proper. ty

16 Ohio Apartment, 2009-Ohio-3477, at ¶6, also found pertinent that the regulation cited by the
notice of appeal explicitly set forth the challenged classification. R.C. 5739.01(Y)(1)(b), cited in
Global's notice of appeal, explicitly sets forth the classification subject to Global's equal
protection and vagueness ehallenges.

" Castle Aviation, which dealt with an as-applied cltallenge, see id, at ¶39-40, also observed that
the notice did not state "how the application of the use tax violated its right to equal protection."

Id. at 1140. Because Global brings a 1'acial challenge, that factor is irrelevant here. See Ohio

ApayYment, 2009-Ohio-3477, at ¶1, 6(describing notice raising facial cotistitutional challenges
and ruling it adequate).

18 The other cases the Govertunenl cites also involved notices of appeal containhrg generic
language. See, e.g., Ohio Bell Tel. Co. v. Levin, 2009-Ohio-6189, at ¶23, 27 (notice gave "no
hint" of error argued to the Court and simply stated "Ohio Bell's general disagreement with the

final (letermination of value * **."); Queen Cit), 17alves, Inc. v. Peck (1954), 161 Ohio St. 579,
583, 120 N.F,.2d 310 ("the errors set out * * * might be advanced in nearly any casc **'" .").

19 The Government's reliance on Castle Aviation, Queen City and Ohio Bell also is misplaced
because those cases involved R.C. 5717.02. Gov. Br. 20-22 conflates R.C. 5717.02 with R.C.
5717.04, but a notice of appeal filed under R.C. 5717.04 "need not be as specific as a notice tilcd
pursuant to R.C. 5717.02." Inter-City Foods, Inc. v. PorterTeld (1970), 36 Ohio App.2d 50,

syllabus, 301 N.E.2d 920, affirmed on otlior grounds sub nom. Inter-City Foods, Inc. v. Kosydar
(1972), 30 Ohio St.2d 159, 283 N.E.2d 161. Even if R.C. 5717.02 were applicable, Global's
notice of appeal would suffice, because it: (i) questions tlie taxation of Global's courses under
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IV. Response to the Government's Seventh Proposition of Law: On its face, the
"training" provision of R.C. 5739.01 (Y)(1)(b) violates the right to equal protection.

The Govemment's Seventh Proposition of Law, Gov. Br. 37-44, cannot defeat Global's equal

protection claim. The Government agrees that the "first step under an equal protection challenge

is to examine the classification created by the statute in question." Gov. Br. 41. A statutory

classification of persons is present if: (i) a statute discriminates on its face; (ii) a facially neutral

statute has a disparate impact; or (iii) a facially neutral statute has been unequally administered.

E&T Realty v. Strickland (C.A.11, 1987), 830 F2d 1107, 1112 n.5, certiorari denied (1988), 485

U.S. 961, 108 S.Ct. 1225, 99 L.Ed.2d 425; see also Slratlrnan v. Studt (1969), 20 Ohio St.2d 95,

98-99, 253 N.E.2d 749; Chernerinsky, at 618-619. If a statute on its face discriminates among

persons, that is the end of the classification inquiry. Strickland, 830 F.2d at 1112 n.5;

Cllemerinsky, at 618-619. R.C. 5739.01 (Y)(1)(b) is in that category. It taxes those persons

"providing * * * training of computer programmers atid operators, provided in conjunction with

and to support the sale, lease, or operation of taxable computer equipment or systems." On its

face, the statute distinguishes between persons who provide that training and persons who do

not; it imposes a tax on the fornier group.20

footraole continared

R.C. 5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b); (ii) cites the United States and Ohio
constitutional provisions under whieh it objects; and (iii) asserts that its training courses shouild
not have been taxed. See tLICI Telecomrn. Corp. v. Limhach (1994), 68 Ohio St.3d 195, 197, 625

N.E.2d 597.

20 `I'he Government argues that no statutory classirication exists: (i) because Global "has
presented no evidence of other similarly-situated companies that ase not taxed in Ohio," Gov. Br.
37-38; and (ii) "[b]ecause systems software and application software are not competing interests
and are not simitarly situated ***." (iov. Br. at 43. Both of those points are irrelevant -where,
as here, a classi lication is present on the face of the statute. Sec Strickland, 830 F.2d at 1112 n.5
(laciai challenges are resolved by examining the statutory classification and the goven2ment
interest); Advantage 1vleclicr v. City ofFlopkins (D.Minn. 2005), 379 F.Supp.2d 1030, 1045-1046
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A facial statutory classification of persons is subject to strict scrutiny under the Equal

Protection Clause if it impinges upon "personal rights protected by the Constitution," such as the

right to freedom of speech. Cleburne, 473 U.S. at 440; see Thompson, 95 Ohio St,3d at 266-267;

Chemerinsky, 619-620, 622-623. Such classifications fail if they are not "natTowly tailored to

serve a compelling state interest." 'l'hompson, 95 Ohio St.3d at 266-267 (citations omitted). The

burdon of proof is squarely on the Government. See id at 270; Chetnerinsky, at 619.2,]

On its face, the statute differentially treats tnembers of the relevant class (for-profit

companies providing technical instruction to corporate personnel) by taxing or not taxing them

based upon the eontent ol'their training. Such differential taxation ol'peisons based on the

content of protected speech is subject to strict scrutiny under the Equal Proteclion Clause. See

generally Mosley, 408 U.S. at 101-102; Thompson, 95 Ohio St3d at 269; Chemerinslcy, at 622-

623 '2' Gov. Br. 43 conc-edes that the tax was enacted "to raise tnoney for the support of the

government's operation." As previously discussed, that is not a compollitrg interesl. The

Government has lailed to meet its burden. The statute therefore fails strict scrutiny.

footnote contznued

(evidence of dissimilar h'ealment from those similarly-sitnated not necessary in facial eha1lenge).
The Government's latter assertion also is irrelevant because the Equal Protection Clause is
concerned with discriminatory treatment of porsons (not so ftware). See City of Cleburne v.

Cleburne Living Ctr., Inc. (1985), 473 U.S. 432, 439-440, 105 S.Ct. 3249, 87 L.Ed.2d 313;
Chetnerinsky, 618-619.

2 1 The (;overnment's argument, Gov. Br. 39, that "invidious discrimination" is the "test" under
equal protection analysis, is simply wrong. See Cleburne, 473 U.S. at 439-441; Thonapson, 95
Ohio St.3d at 266-267.

22 As with Global's fi-eedom of speech cases, (iov. Br. 44's attempt to "distinguish" Mosley and

Thompson, by stating that their facts differ, Pails. Similarly, nlost of the cases cited by the
Government require no diseussion, because they involved laws that did not implicate a
fttndarnental right. See, e.g., Vacco v. Quill (1997), 521 U.S. 793, 799, 117 S.Ct. 2293, 138

L.Ed.2d 834; Columbia Gas Transmission Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511,

882 N.E.2d 400, at ¶89, 91.
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V. Response to the Government's Eighth Yroposition of Law: R.C. 5739.01(1')(1)(b) is

facially unconstitutional because "cmnputer equiprncnt" and "cornputer systeins" as
used in the statute and its implementing regulation are impermissibly vague.

Gov. Br, 44-45 correctly states that a law is impermissibly vague if persons of ordinary

inteAigence must necessarily guess at its incaning, such that it: (i) fails to provide suf6cient

notice of its proscriptions, or (ii) risks arbitrary or discriminatory enforcement. However, Gov.

Br. 45-48 tlien discusses at length a legal standard that applies only when reviewing a statute that

does not implicate constitutionally protected rights. See Village ofllaffrrran Fstates v. The

Flipside (1982), 455 U.S. 489, 494-495, 498-499, 102 S.Ct. 1186, 71 L.Ld.2d 362. 1'he statute at

issue insposes a content-based tax upon constitutionally protected speecli. "I'hus, the

Govermnent's discussion is inapplicable.

Where, as here, a statute implicates constitutionally protocted right.s, such as the right to

frcedom of speech, the burden is on the Government to prove lhe statute constitutional beyond a

reasonable doubt. State v. Janssen (Wis. 1998), 219 Wis.2d 362, 370-371, 580 N.W.2d 260.23

In this context, a"stringent" vagueness test applies. Hqffman IJ:vtates, 455 U.S. at 499. A statute

regulating protected speech must be drafted with "nari-ow speciticity." Ifynes, 425 U.S. at 620.

It is rmconstitutional if there is "any situation in which the protected rights will be impermissibly

restricted * "*." State v. Hayes (1987), 31 Ohio App.3d 40, 42, 507 N.li.2d 1176 (emphasis

added).24 A facial vagueness challenge under the First Amendment is resolved by examining

23 See also State v. A Motion Picture Film Fntitled "Without a Stitch" (1974), 37 Ohio St.2d 95,

102, 307 N.Z.2d 91 1("It is settled that in areas generally protected by the First Amendment, the
state must shoulder the burden of proving that the particular activity complained of is outside the
scope of constitutional protection.") (citations omitted), appeal dismissed for want of substantial

lederal question s-ub nom. Art Theater Guilti, Inc, v. F,wing (1975), 421 U.S. 923, 95 S.Ct. 1649,

44 L.Ld.2d 82.

1" See also Cable Ala. Corp. v. City ofllartxtsvilie (N.D.Ala. 1991), 768 F.Supp. 1484, 1505-1506
(holc6ng that a statute implicating constitntionally protected conduct must have "clear
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the language of the statute, without reference to the faets of the case at hand. See Kolender v,

l.aevson (1983), 461 U.S. 352, 358 n.8, 103 S.Ct. 1855, 75 L.Ed.2d 903; Ilnffrnan Eslates, 455

U.S. at 495 n.7.

(iov. Br. 48 posits that "[t]wenty-seven years of silence in the case law implies that other

taxpayers havc not been surprised in underslanding what the terms `eomputer equipment' and

`computer systems' mean under the statute." The fact that a statute has not previously been held

unconstitutional implies nothing, and would be a strange basis for avoiding analysis now. Next,

in an effort to clarify the terms "computer equipment" and "computer systems," Gov. Br. 49

refers this Court to a definition of "stand-alone eomputers." That def nition contains the

undelined and equally vague temi "related hardware," whieh does not clarify what devices fall

within the statutory terms at issue. Ultimately, the Government is reduced to claiming that the

statute is not unconstitutionally vague because it has done a "cursory review oi'the Internet" and

cottcluded that "routers arc in fact oompttter eqtupment," Gov. I3r. 49. 'I'he Govet-iiment surely

cannot prevail merely by stating its desired conclusion and citing its "cursory review of the

Internet" as support. 'I'he Government does not come close to proving the statute constitutional

bcyond a reasonable doubt.

'I'he Government's position fails because "computer equipment" and "computer systems" are

unconstitutionally vague. '1'elevisions, telephones, routers, switches, and other types of devices

all can operate on the same network as a computer. See Global Br. 23, 27. But, those devices

also may operate on separate networks that do not inelude computers. Id. 'I'he statute gives no

footnote continued

application in all circutnstances• or it will be found cntirely void"; it cannot be "vague in (iny

application") (emphascs added).
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guidanee as to which of those devices are "computer equipment" or "computer systems" - and

which are not. Id. at 23-26. Nor does it provide guidance as to the circumstances under which a

particular device might come within thc statutory terms' scope. Id. Does a television or a

telephone operating on the same network as a computer quali Cy as "computer equipment"? Does

a router transmitting data solely among tclephones fall within that tenn`? Is a printer "computer

equipment?" 'I'he statute does not answer these or similai- questions. ]nstead, the 1'ax

Commissioner must engage in subjective, case-by-case litie drawing in trying to apply the

statute. That has led the Commissioner to conclude, for example, that printers and scanners are

not computer equipment, Supp. 117; H.R. Ex. 9 at 10, while contending that routers and switches

are. "Thus, the statute not only fails to provide notice of what training is taxable, it also invites

arbitrary adtninisriation.25 It is unconstitutionally vague.2t'

25Global does not eontend that "precise statulory definitions" always are required "to pass
constih.ttional muster." Gov. Br. 48. Global does contenct that clear definitiotis of "computer
equipment" and "computer systems" are required here, because constitutionally protected speecll

is implicated, see llynes, 425 U.S. at 620, and because the statutory tertns give no gudance as to

what training is taxable.

26 Gov, Br. 50 asserts that Big Manza Rag "conflicts with" Regan. Not so. The only

constitutional question addressed in Big Marna Rag was a vagueness challenge. 631 F.2d at

1035-1040. Regan does not even mention vagueness.

Gov. Br. 50 also vairily attenlpts to distinguish Flynes and Ihsited I'ood, argrung that they are rtot

relevant because the statutes at issue were not econotnic regulations, and (iid not provide ari
administrative remedy. But if a statute implicates constitutionally protected conduct, as in this

case, those factors are immaterial. See Hoffman Es/ates, 455 U.S. at 498-499; I3ullfrog Fihns,

847F.2dat513.

The Government cites cases, but they do not help it. Cih) qfArortivoodv. Ilorney, 110 Ohio St.3d

353, 2006-Ohio-3799, 853 N.E.2d 1115, at ¶84-88, 104 aetually held tliat an ordinance
implicating eonstitutionally protected rights was impermissibly vague. Other cited cases are
inapposite, because the statutes did not implieate a constitutionaily protected rigltt, and involved
terms that were statutorily defined or clearly defined by other sources. See, e.g., Columbia Gas,

2008-Ohio-511, at ¶43, 46-47 (statute "set forth specific definitions that clearly distinguish
between [industry terms]").
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VI. Response to the Government's First Proposition of Law: 1'wenty-fom• courscs at issue
do not meet one or morc of the three Statutory Criteria necessary to be taxable as
"computer services" under R.C. 5739.01(Y)(I)(b).

Gov. Br, 15 argues that "[c)xoinptions are a matter ol' legislative grace ***[that] must not

be allowed * * * unless the statute specifically allows it." But there is no tax exemption at issue

here; the point, as demonstrated in Global Br. 26-34, 36-47 is that twenty-four of Global's

courses do not fall within the scope of this tax statrrte. fhe governing principles thus are quite

different. First, unlike the sale of tangible goods, there is na presuniptioii that the provision of

services is taxable; rather, the provision of services is not subject to tax unless it clearly falls

within the terrns of a taxing statute. See Opinion of the Tax C'omm'r• (Aug. 17, 2007), No. 06-

0013, at 2, 2007 Ohio Tax Commr. LEXIS 2. Second, "strict construetion of taxing statutes is

required, asid any doubt must be resolved in favor of the citizen upon whom or the property upon

which the burden is sought to be imposed." Roxane Laboratories, 75 Ohio St.3d at 127 (citation

and internal quotation marks). "I'hird, although Gov. Br. 15 rightly notes that this Court normally

will defer to the B"1'A's faotual deterininations, that principle is irrelevant here. Where, as here,

the BTA has made erroncous legal conclusions based on an un6tzsTiuted record, this Court need

accord the BTA's decision no dcference; this Court "will not hesitate to reverse a BTA decision

that is based on an incorrect legal conclusion." 13d. of Educ., 93 Ohio St.3d at 232 (citation

omitted).

Application of these governing principles mandates the conclusion that twenty-four coursos

at issue are non-taxable, because they do not satisfy one or more of the three Statutory Criteria

necessary to be taxed under R.C. 5739.01(Y)(1)(b). Eacli course falls iiito one or rnore o1'three

non-taxable categories:

1. Seventeen Courses on Routers and Switches: The Governtnent does nothing to rebut

Global's showing, Global Br. 26-29, that the seventeen courses at issuc here, which teaeh about
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routers and switches, are courses about network eqaAtpment.2 ' Network equipment is not within

the statutory teim "computer equipment."2s Id. Global Br. 28-29 construes that term by

reference to definitions of analogous terms from Webster's Dictionary and the 1RC.29 The

Government rejects those delinitions and instead makes up its own.30 Gov. Br. at 16. It claims

that "eomputer equipment" is an item "necessary lor a computer's use, function, and is

connected to the computer ***" Id. But routers and switches are not necessary for the use or

function of acomputer:See Supp. 116-117; 11R.Ex, 9-10. Computers independently process

and store information. Id. A PC or laptop diseonnected from the Internet still performs an array

of functions, li•om word processing to playing music to displaying photographs. Further, routers

27 Gov. Br. 15-18 does not argue that routers and switches are "computer systems" under the
statute. 'Fhe (fovernment thereby concedes that point, so in this Sectiori Global need not

explicate it further.

28 As explained in Argument Section V, supra, "computer equipment" and "computer systems"

are uneonstitutionally vague. Thus, Global maintains that this Court shorild strike down the
statute. This Argument Section VI presupposes that this Court may conslrue the unconstitutional
term "computer equipment," despite the fact that it is statutorily rmdefined and vague in common

usage. But see City of Toledo v. Ross (Aug. 31, 2001), 6th Dist. No. L-00-1337, unreported,
2001 Ohio App. LEXTS 3891, at * 13-* 16 (striking down as unconstitutional an ordinance with
undefined terms that lacked clear meaning in conlmon usaga), appeal dismissed as moot (2002),
97 Ohio St.3d 1211, 2002-Ohio-5780, 777 N.E.2d 265. This Section's reference to definitions of
terrns analogous to "computer equipment" is meant to demonstrate tliat, purely as a matter of
statutory construction, routers and switches should not be included within that tcrm's scope.

29 When construed by referenee to analogous terms, "computer equipment" is the meelianical
hardware that is under control of a computer's CPU. Global Br. 28-29. Network equipment is
not, as the Gov. Br. 17 contends, a"subset" of "computer equipment." Network equipment is the
mechanical hardware used to transmit information in electronic form among various types of
deviees. See Global Br. 27; Supp. 116-117; N.R. L'x. 9 at 9-10. It is distinct from "eofnputer
equipment" because it is not under control of a computer's CPU, and beeause it is not necessarily

used in conjurrction with a computer. See Global Br. 26-29.

30 Gov. Br. 17's attempt to undermine the IRC defmilion, because it is "not related to sales tax,"
is meiitless. Regardless wliether the defrnition relates to sales tax, it is a detailed definition from
the IRC of a term comparable to "computer equipment." That defrnition is instructive here.
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and switches are not necessarily connected to a computer. Supp. 117; H.R. F.x. 9 at 10. Routers

and switches do not meet the Government's latest deiniition of "computer eqrupment." 31

Gov. Br. 17 also refeys this CocIrtto a definition of "stand-alone computer," and merely

asserts its desired conclusion that routsrs and switches "arc related computer hardware used in

business," without explanation. The Government offers no reason why "related computer

hai-dware" would include network equipment that is not under the control of a computer's CPLJ

and that is not necessarily used in a computer network. See Global Br. 26-29.

Gov. Br. 17 asserts that Gl.obal Br. 28's reliance on R.C. 5739.01(AA)(1), which explicitly

recognizes the use of routors outside of computer networks, is "misplaced," because "[t]here is

notliing in the record wlrich establishes that (1) a. router is used in a telecommunication service

*" *; (2) that if routers are used, there is nothirrg to disprove the BTA's factual findings that a

router is connected to and accessed by a computer to work; and (3) if a router is present, how the

router functions within that service." Id.32 But the undisputed record is to the contrary:

• As to the first point, "the reeord clearly shows that routers and switches do have cRility

outside oP computer networks, such as in telecomnlunications and cable networks."
Global Br. 28; Supp. 5-7, 16, 116-117; ILR. 14-15, 20-21, 23-24, 59; 1LR. F,'x. 9 at 9-10
("['1']he transmission hardware for an I,T. network is no different than for a voice or

video network * * * .").

• As to the second point, the record plainly demonstrates that routei-s and switches need not
be connected to a computer to function. See Supp. 96, 117, 124; H.R. Ex. 6 at 4; H.R.
I;x. 9 at 10 ("For example, in our illustration (attachment `B') what we have shown as a
computer coLdd be a telephone or a television.").

• As to the thircl point, the record also explains precisely how routers and switches function
in othei- networks, See Supp. 117; H.R. Ex. 9 at 10 ("[T]hey are sophisticated mechanieal

31 For these same reasons, Gov. Br. 16's generic deGnition of "equipmont" does rlot help it.

12 'I'he BTA recognized that a c-omputer typically aets as the interface mechanism to configure
routers, not that "a router is comrected to and accessed by a computer to work," See Global

Knowledge, 11-12; Gov. Br. 17. Routers and switches are not under the control of a computer's
CPtJ during that interface. Supp. 27; H.R. 105. As Mr. Fox testified, when a person accesses a
switch or ror.iter, he talks "directly with the router"; "the computer is really not involved." Id.
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switches that act as a conduit to transmit electronic media to other equipment that process

or store the information * * * .").

The record is undisputed that routers and switches are network equipment, not "computer

equipment," when construed by reference to anatogous terms. Especially in light of the

governing pi-inciples discussed supra, the B'1'A et1•ed as a matter of law in taxing the seventeen

courses listed in Global Br. 29 n.32.

2. Six Courses Not on Systeins Software: Gov. Br. 18 does not dispute, and thus concedes,

that the B'I'A improperly taxed three courses that were training in application software, not

syrstems software.s3 Gov. Br. 18 does contest Global's showing that comses #6950 PERL

Scripting, and #6980 PLRI, with CGI for the Web, involve a programmirig language Por writing

applicat.ion software. But the record is undisputed that those coursos involve PERL, a

programniing langaage that is used to create and rrm "application programs." Supp. 112; II.R.

t;x. 9 at 5 (emphasis adcted); see Global Br. 39-40. '1'lie courses do not iirvolve training in

systems software, so are not taxab1e.34

3, Ten Introduetory Courses: 'lhe attendees of ten intiroductory coLn:ses at issue are

beginners, who have not yet achieved the required technical acumen to be considered "eomputer

programmors and operators" under the definition relied upon by the BTA. See Global Br. 32-34.

The Goveniment continues to rely ou the same selective, out-o1'-context quotation from Mr. Fox

cited by the BTA. See Gov. Br. 20; Global Knowledge, at 13. But, the eontext of his statement

33 Those courses are listed in Global Br. 31 n.34. Gov. Br. I I wrongly asserts that course dt8800
Router Installation and Basic Configuration is in systenis software. See Global Br. 37-38.

34 The Government also claims that those two courses hypothetically could have been taxed
under the "computer programming" provision of R.C. 5739.01 (Y)(I )(b). '1'he "computer
programming" provision only taxes "the service of writing, changing, debugging, or installing

systenrs sofiware." O.A.C. 5703-9-46(A)(5) (1993) (emphasis added). The courses would not be

taxable under that provision either.
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clea -ly shows that Mr. Fox was referencing the "very, very difficult" courses that (ilobal teaches,

i.e. advanced courses. See (;tobal Br. 33; Supp. 24; H.R. 92-93.

As the B'1'A acknowledged, the record is undisputed that cortain courscs were gearcd towards

beginners. See Global Knowledge, at 14; Global Br. 32-34. An individual with professional

expertise or training would not take this type of course, as he or she would already know the

"veiy basic building block inf'ormation." Supp. 16; II.R. 60. By definition, beginners taking

introductory courses in aparticrilar subject have not yet achieved "expertise" or a "higher-level

of training and understanding." Global Knowledge, at 13-14. Again, applying the governing

principles, the BTA erred as a matter of law in taxing the ten courses listed in Global Br. 34 n.38.

CONCLUSION

For the reasons set forth in Global's Merit Brief, and horcin, this Court should reverse the

B'TA's decision, and enter judgment in Global's favor.
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618 7. Equal Protection

It is now well settled that the requirements of equal protection are the same
whether the challenge is to the federal governtnent under the Fifth Amendment
or to state arnd local actions under the Fourteenth Amendment. The Supreme
Court has cxpressly declared that "[e)qual protection analysis in the Fifth
Amenclment area is the same as that under the Fourtecnth Amendment."11 Bttt
teclulically, equal protection applies to the federal government through judicial
interpretation of the Due Process Clause of the Fifth Amendment and to state and
local governments through the Fourteenth Amendment.

2. A Frarnework for Equal Protection Analysis

All equal protection cases pose the same basic question; Is ihe government's clas-
sification justified by a sufficient purpose? Many government laws draw a distinc-
tion among people and thus are potentially susceptible to an equal protection
challetlge. For example, those under age 16 ntight claim to be discrintinated
against by the age requirement for obtaining a driver's license, and those denied
government benefits mighta.rgue that they are discriminated againsthy eligibility
guidelines. If these laws, or any governmeut actions, are challenged basedon
equal protection, the issue is whether the government can identifya suffrciently
iniportant objective for its discrimination.

What cor stitutes a sulficient justification depends entirely on the type of dis-
crimination. For instance, the Supretne Court has declared that it is extrelnely sus-
picious of race discrimination, and therefore the government may use racial
classifications only if it proves that they are necessary to achieve a eompelling gov-
ernment purpose. This is known as "strict scrutiny." In contrast, a 14 year old who
clairned that the denial of a driver's licensc violated equal protection would pre-
vail only by proving that the law was not rationally related to a legitimate govern-
ment purpose. This is known as "rational basis" review.

'1'o be more specific, all equal protection issues can be broken down into three
questioris: What is the classification? What level of scrutiny should be applied?
Does t:tte particular government action meet the level of scrutiny?

QUESTION 1: WFIAT IS THE CLASSIFICATION?

T'he first question is: What is the government's classification? How is the govern-
ment drawing a distinction among people? Equal protection analysisalways must
begin by identifying how the government is distinguishing arnong people.
Sometimes this is clear; sometimes it is the focus of the litigation.

As described below, there are two basic ways of establishing a classification. One
is where the classification exists on the face of the ]aw; that is, where t.he law irt its
very terms draws a distinction among people based on a particular characteristic.
For exaniple, a law that prohibits blacks from serving on juries is an obvious facial
racial classification.' Likewise, a law that says that only those 16 and older can have
drivers' licenses is obviously a facial classification.

Alternatively, sometintes laws are facially neutral, but there is a discriminatory
impact to the law or discriininatory effects from its administration. For instance, a

- 3. Buckley v. Valeo, 424 U_5. l, 93 (1976).
4. SeeStrauderv. West Virginia, 100 U.S. 303 (1879) ( invalidatingstat

"wltite male persons").
law limitingjury service to
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A. Introduction 619

law that requires that all police officers be at least 5' 10" tall and 150 poruids is, on
its face, only a height and weight classification. Statistics, however, show that 40%
of inen, but only 2% of women will meet this requiretnent The result is that the
law has a discriminatory impact against women in hiring for the police force.

As described below, the Supreme Court has made it clear that discriminatory
impact is insufficient to prove a racial or gender classification. If a law is facially
neutral, dernonstraang a race or gender classification requires proof that there is
a discriminatory purpose behind Ihe law." Thus, women challenging the height
and weight requirements for the police force must show t.hat the government's
purpose was to discritninate based on gender.

In other words, there are two alternative ways of proving t.he existence of a clas-
sification: showing that it exists on the face of the law or demcinstrating that a
facially neutral law has a discriminatory inlpact and a discriminatory purpose.

QUESTION 2: WHAT IS THE APPROPRIATE' LEVEL OF SCRUTINY?

Once the classificadon is idcntified, the next step in analysis is to identify the
level of sc.rutiny to be applied. The Supr'etne Covirt has made it clear that differ-
ing levels of scrutiny will be applied depending on the type of discrimination.

Discrimination based on race or national origin is subjected to strict scrutiny.
Also, generally, discrimination against aliens is subjected to strict scrutiny,
although there are several exceptionswhere less than strict serutiny is used. Under
strict scrutiny, a law is upheld if it is proven necessary to achieve a compelling gov-
ernment purposc. The government must have a truly significant reason for dis-
critninating, and it must show that it cannot achieve its objecuve through any less
discritninatory alternative: The governrnent has the burden of proof under strict
scrutiny and the law will be upheld orily if the goverrirnent persuades the court
that it. is necessary to achieve a compelling purpose. Strict scrutiny is usually fatal
to the challenged law.6

Intermediate scautiny is used for discrimination based on gender and for dis-
crimination against non-marital children. Under intermediate scrutiny, a law is
upheld if it is substantially related to an important government purpose In other
words, the Court need not find that the government's purpose is "compelling,"
but it must characterize the objective as "important." The mearts used need not be
necessary, but must have a "substantial relationship" to the end being sought.
Uncler intennediate scrutiny, the government has the burden of proof. The
Supreme Court recently explained that the "burden of jusrification is demanding
and that it, rests entirely on the state."'t

Finally, there is the ratioual basis test. Rational basis review is the minimum level
of scrt.itiny that all laws challenged under equal protection must meet. All laws not
subjected to strict or intermediate sctutiny are evaluated under the rational basis
test. Under rational basis review a law will be upheld if it is rationally related t.o a

5. See e.g., Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979) (discrintina-
toty intpaet is insufficient to prove a gender classification; there nmst be proof of disctiminatory pur-
pose); N'ashington v. Davis, 426 U.S. 229 (1976) (discrimina(ory impact is insufficient to prove a racial
classification; there must be proof of discriminatory purpose).

6. Professor Gerald Gunther described it as "strict in theory and fatal in facC" Foremord: In Seurcit of

EvolvingUactrine on a C/wngireg Court: A Model for a NemerEquat Pmteclivn, 86 Harv. L. Rev. 1, 8 (1972).

7. See; e.g., Ct-aig v. Boren, 429 U.S. 190, 197 (1976); Lehr v. Robertson, 463 U.S. 248, 266 (083).

8. .See United States v. Virginia, 518 U.S. 515, 533 (1996),
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620 7. Equal Protection

legitimate government purpose 9 The government's objective need not be corn-
pelling or imporLant, butjust sometlling that the government legitimately may do.
The me°aris chosen only need be a rational way to accomplish the end.

'1'he challenger has the burderr of proof under rational basis review. The ratio-
nal basis test is enormously def'erential to the government and only rarely have
laws been declared unconstitutional for failing to meet this level of review.'o

How has the Court (lecided which level of scrutiny to use for pat-ti(tilar classiYi-
cations) Although the Court has shown little willingness in the past two decades to
subject additional classifications to strict or intermediate scnniny, how• will it evalu-
ate such requestar Several criteria are applied in determining tlle level of'scrutiny.

For exaniple, the Court has emphasized that immutable characteristics-like
race, national origin, gender, and the marital status of one's parents-warrarrt
heightened scrutiny.tt The notion is that it is unfair to penalize a person for char-
acteristics that the person did not clloose and that the individual cannot change.

The Court also consideas the ability of the group to protect itself through the
political process. Woinen, for example, are more than lialf the population, but tra-
ditionally have been severely underrepresented in political offices. Aliens do not
have the ability to vote and thus the politicalprocess cannot be trusted t.orepre-

sent Qleir interests. t2

The history of discrimination against the group also is relevant to the Court in
deternrining the level of scrutiny. A related issue is the Court's judgment concern-
ing the likelihood that the classification reflects prejudice as opposed to a permis-
sible governmcnt purpose.'s For example, the Court's choice of strict scrutiny for
racial classifications reflects itsjudgment that race is virtually never an acceptable
justification for government action. In contrast, the Court's use of intermediate
scrutiny for gender classifications reflects its view that the biological differences
between men and women rnean that there are more likely to be instances where
sex is a justifrable basis for cliscrimination.

Although the levels of scrutiny are firmly established in c.on.etit.utional law and
especially in equal protection artalysis, there are mauy who criticize the rigid tiers of
review. For example, Justices Thurgood Marshall and John Paul Stevens, among oth-
crs, have argued that tltere shotild be a sliding scale of review tather than the three
levels of scrutiny.'a They maintain that the Court should consider such factors as the
constitutional and social importance of the interests adversely affected and the
invidiousness of the basis on which the classification was clrawn. They contend that
under the rigid tiers of review the choice of the level of scrutiny is usually decisive

9. See, e.-, Pennell v. City of San Jose, 485 U.S. 1, 14 (1988); U.S. Raitroacl Retirement Board v.
Fritz, 449 U.S. 166, 175, 177 (1980); Allied Stores of Oltio Y. Bowers, 358 U.S. 522, 527 (1959).

10. Sec, e.g., I2umer v. Evans, 517 U.S. 620 (1996); City of Clebtu ne Y. Cleburoe Living Center, Inc.,
473 U.S. 432 (1985); Zobel v. Williams, 457 U.S. 55 (1982); United States Departinent of Agriculture
v. Moreno, 413 U.S. 528 (1973) (all discussed below).

11. Sne, e.g., Fullilove v. IUutznick, 448 U.S. 448, 496 (1980); Kahn v. Shevin, 416 U.S. 351, 357
(1974) (Brennan,J.,(tissenting).

12. .Se, v.g, Grahatn v. Richardson, 403 U.S. 365, 367 (1971).
13. .5ueCleburne v. Cleburne Living Centet; 473 U.S. 432, 440 (1985) ("IW]hen a statute classifies

by race, alienage, or national origin, [t]hese factors are so seldonl relevant to the achievetnem of any
legitimate state interest that laws grounded in such considerations are deetned to reflect prejudice
anci antiputhy.... For these reasons and because such discriminatiuo is unlikely to be soon rectified
by tegislative iueaus, these laws are subjectect to strict scrutiny and will he sustained only if they are
suitably tailored t(i serve a cotnpetling state interest").

14. See, e.g., Plyier v. Doe, 457 U.S. 209, 231 (1982) (Marshall, J., c.oncurring); Ciaig v. Buren, 429
U.S. 190, 212 (1976) (Stevens, J., concurring) ; San Antonio ]ndep. School Dist. v. Rndri6me7,, 411 U.S.
I, 109, 110 (1973) (Marshall, J., dissenting).
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A. Introduction 621

and unduly lirnits the scope of judicial analysis. Those who favor a sliding scale
believe that it would lead to niore candid discussion of the compet3ng interests and

therefore provicle overall better decision making.
Some critics suggest that although the Court speaks in tertns of thrce tiers of

review, in rcality there is a spectrum of standards of review." The claim is that in
some cases where the Court says that it is using rational basis review, it is actually
ernploying a test witli nrore "bite" than the customarily deferential rational basis
review. Similarly, it is argued that in somecases intermediate scrutiny is applied in
a very deferential manner that is essentially rational basis review, while in other
cases intermediate scrutiny seems indistinguishable from strict so'utiny. The argu-
tnent is that although the Court articulates three tiers of review, the reality is a
range of standards. In reading the cases below, it is useful to consider whether the
Court's defrnitions and applications of the levels of scrutiny have hecrt consistent,
or whether the Court has varied in this regard to achieve the results it. desires.

QUES77ON 3: DOES THZs' GOVERNMENT t1 C`1'ION
MEE1' TFIE Lk.'VEL OF SCRUTINY?

The level of scrutiny is the rule of law that is applied to the particular govern-
ment action being challenged as derrying equal protect9on. In evaluating the con-
stitutionality of a law, the Court evaluates both the law's ends and its rneans. For
strict scrtrtlny, the end nrust be deemed compelling for the law to be upheld; for
interniediate scrutiny, the end has to be regarded as important; and for the ratio-
nal basis test, there just has to be a legitimate purpose_

In evaluating the relationship of the means of the particular law to the end, the
Supreme Court often focuses on the degree to whictt a law is underinclusive
and/or overinclusive." A law is underinclusive if it does not apply to individuals
who are sinrilar to those to whom the law applies. For example, a law that excludes
thoseunder age 16 from having drivers' licenses is somewhat overinclusive because
some younger drivers undoubtedly have the physical ability and tkrc emotional

maturity to be effective drivers.
A law is overinclusive if it applies to those who need not be included in order

for the governnrent to achieve its purpose. In other words, the law unnecessarily
applies to a group of people. For example, the governnient s decision to evacuate
and intern all Japanese-Americans on tlte West Coast during World War 11 was rad-
ically overinclusive." Although the governments purported interest was in pre-
venting espionage, individuals were evacuated and interned without any
determination of their tlireat. Obviously, the law was enormously overinclusive
because it harmed a large number of people unnecessarily.

A law carr be both underinclusive and overinclusive. The decision to evacuate
Japanese-Arnericans during World War II was certainly both. If the goal was to iso-
late those who were a t.hreat to security, interning only Japanese-A_r rericans was

underinclusive in that it did riot identify those of other races who posed a danger.
At the sarne time, as explained above, the federal government's action was extremely

15. See fettrey M. Sltaman, Cracks ira the Structetre.• T he Corrsirzg Breakdown of the LeueLc of Scrutiny, 45

Ohio St. L.I. 161 (1984).
16. 'fhese concepts were artictdated and explained in josepli Tussinan & Jacobus tenBroek, 77ae

E'qual Prvtection of the Laws, 37 Cal. L. 12ev. 341, 348-358 (1949).
17. See Korematsu v. United States, 323 U.S. 214 (1944), presented below.
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622 7. Equal Protection

overinc:lusive because few, if any, Japanese-Atnericans posed any threat. In fact,
not a single Japanese-American during World War 11 was ever charged with

espionage.t" •
The fact that a law is underinclusive and/or overinclusive does riot mean that it

is sttre to be invalidated. Quite the contrary, virtually all laws are underinclusive,
overinclusive, or both. The Court has recognized that laws often are underinclu-
sive because the government may choose to proceed "one step at a time."19 But
underinclusiveness and overinclusiveness are used by courts in evaluating the fit
between the govecnment's means and its ends. If strict scrudny is used, a relatively
close fit is required; in fact, the government will have to show that the means are
necessary-the least restrictive alternative-to achieve the goal. Under interme-
diate scrutiny, a closer fit, less underinclusiveness or overinelusiveness, will be
requiredthan under the rational basis test.

Thus, equal protection analysis involves three questions: What is the classifica-
tion? What leve1 of scrt.niny should be applied? Does the particular government
action rneeL the level of scrutiny? Cases posing an equal protection issuc always
involve a dispute over one or more of these questions.

THE PROTECTION OF FUNDAMENTAL RIGHTS
UNDER EQUAL PRO7'ECTION

Usually equal protection is used to artalyze government actions that draw a dis-
tinction among people based on specific characteristics, such as race, gender, age,
disability, or other trnits. Sometimes, though, equal protection is used if the govern
rnent discriminates among people as to the exercise of a fundamental right.

An early case using equal protection in this way was Skinner v. Oklahoma, 316 U.S.
535 (1942) 20 The Oklahoma Habitual Criminal Sterilization Act required surgical
sterilization for indivicluals who had been convicted three or more times for crimes
irtvolving "moral turpiturle.° The Supreme Court declared the law unconstiuttional
as violating equal protection because it clisetiminated among people in their ability
to exercise a fundatnental liberty: the right to procreate. Justice William Douglas,
writing for the Court, said: "We are dealing here with legislation which involves one
of the basic civil rights of man. Marriage and procreation are fundamental to the very

existence and sutvival of the race. The power to sterilize, if exercised, niay have sub-
tle, far-reaching and devastating effects." In other words, the Court found that the
right to procreate was a firndamental right and essentially used suict scrutiny under
the Equal Protection Clause to analyze the government's discriminadon. The Court

has used the Equal Protection Clause to protect other fundamental rights such as
voting,12l access to the judicial proce.ss,' and interstate travel." The use of equal
protection to safegttard these fnndamental tights was, in part, based on the Supreme

18. .See Nanette Dembitz, Racial Docrineination and the Milllarv judgrnent Thn .Sulmemn Gour4's

Korematsu and Endo Deci.vion.s, 45 Colum L. 1Lev, 175 (1945).
19. Williamson v. t.ee Optical, 348 U.S. 483, 489 (1955).
20. Skinner is presented more fully in Chapter 8 in the discussion of the right to procreate.
21. .See, e.g., Harper v. Virginia Board of Elections, 383 U.S. 663 (1966); Reynolds v. Sims, 377 U.S.

533 (1964).
22. See, e.g., Boddie v. Connecticut, 401 U.S. 371 (1971) (right to fee waiver for indigents in filing

for (livorce); Dodglas v. California, 372 U.S. 353 (1963) (riglit to counsel on appeal for indigents);
Grillin v. Illinois, 351 U.S. 12 (1956) (rigbt to free trarrscripts on appeal for indigents).

23. See, e.g., Shapiro v. Thonipson, 394 U.S. 618 (1969) (declaring unconstitutional as violating the
right to travel a state law creating a one-year residency requirement for recciving tvelfare).

8



B. The Rational BasisTest 623

Court's desire to avoid substantive due process, which had all of the negative conno-
tations of the Lochner era. However, the effect is the same whether a right is deemed
fimdamental undcr the Equal Protection Clause or under the Due Process Clause:
government infringements are subjected to strict scrutiny.

Chapter 8 discusses fundamental rights, including both those that the Court has
protectedunder the Equal Protection Clause and tl}ose safeguarded under due
process. This chapter focuses on the use of equal protection to analyze discrimi-
natiort among people based on traits such as race, gender, alienage, legitimacy,
age, disability, wealth, and sexual orientation.

B. THE RATIONAL BASIS TEST

1. Introduction

'I'he rational basis test is the minimal level of scrutiny Ihat all government actions chal-
lenged under equal protection nlust meet. In other words, unless the government
action is a type of disetimination that warrants the application of intermediate or strict
scrutiny, rational basis review is used. Altliouglt the Court has phrased the test in dif-
ferent ways over nme,21 the basic requirement is that a law meets rational basis review
if it is rationally related to a legitimate govetnment purpose. For instance, in New
Orleans v. Dukes; 427 U.S. 297 (1976), and in many other cases, the Court said that
the Equal Protection Clause is satisfied so long as the classification is "rationally related
to a legitimate sntte interest" Also, the Court has been consistent that the challenger
has the burden of proof when rational basis review is applied. There is a strong pre-
surnpdott in favot- of laws that are challenged under the rational basis test.zF

'I'he Supreme Court generally has been extretnely deferential to the govern-
ment when applying the rational basis test. As discussed below, the Court often has
said that a law should be upheld if it is possible to conceive any legititnate purpose
for tite law, even if itwas not the government's actual purpose. The result is that
it is rare for the Supreme Court to find that a law fails the rational basis test.

This raises important questions. First, is this appropriate deference to the legisla-
tive process or undue judicial abdication? Since 1937, the Court has made it clear
that it will defer to goverrtmcnt economic and social regulations unless they infringe
on a fundamental right or discriminate against, a group that warrants special judicial
protection." This can be defended as proper judicial restraint, as the Court allows
the more democratic branches of government to make decisions except in areas
where there is reason for heightened judicial scrutiny." Legislation often involves

24. See, e.g., l.indsleyv. National Carbonie Gas Co., 220 U.S. 61 (1911); Royston Guaro Co. v. Virginia,

253 U.S. 412 (1920).
25. See McGowan v. Maryland, 366 U.S. 420, 425-426 (1961) ("State legislan.tres are presumed to

have acted within tlteir constitutional power despite the fact that, in practice, their laws result in sonie

incqualitv").
26. This, of course, was the philosophy artictdated in ttte famotts Carolene Prrulucts Footnote 4

.SeeUnitcd Statesv. Carolene Products Co., 304 U.S. 144,152-153 n.4 (1938), presented in Chapter 6.
27. "Unless a statute employs a classification that is inherently invidious or that impinges on fun-

danienuit rights, areas in which thejudiciary then has a duty tointecvene in the demoeratic process,
this Court properly exerci'ses only a lint3ted review power over Congress, the appropriate representa-
tive body through which the public makes democratic choices atnong alternative solutions to social
and econoinic problems" Schweiker v. Wilson, 450 U.S. 221, 230 (1981).
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they impose no special burdens upon the media; they have a scienter requiremerit
to provide fair warning; and they promote the privacy and free speech of those
using cellular telephones. It is hard to imagine a more narrowly tailored prohibi-
tion of the disclosure of illegally intercepted communications, and it distorts our
precedents to review these statutes under the often fatal standard of strict scrutiny.
These laws therefore should be upheld if they fitrther a substantial governmental
interest unrelated to the suppression of free speecli, and they do. Surely "the inter-
est in individual privacy," at its narrowest must embrace the right to be free from
surreptitious eavesdropping on, and involuntary broadcast of, our cellular tele-
phone conversations. The Court subordinates that right, not to the claims of those
who themselves wish to speak, but to the claims of those who wisli to publish the
intercepted conversations of others. Congress' effort to balance the above claim to
privacy against a marginal claim to speak freely is thereby set at naught.

d. Right of Publicity

7'he right of publicity protects the ability of a person to control the commercial
value of his or her name, likeness, or performance. In Zacchini v. Scripps-I loward
Broadcasting Co., 433 U.S. 562 (1977), ihe Court held that a srate may allow lia-
bility for invasion of this right when a television station broadcast a tape of an
entire perfortnance without the performer's authorization. A television station
broadcast a 15-second tape of a circus act featuring "human cannonball"shot
from a cannon into a net. The Supreme Court held that the broadcast station
could be held liable because it broadcast the entire perfonnance without autho-
rization. The Court noted, however, that the plaintiff would have to prove darn-
ages and noted that it was quite possible that "respondent's news broadcast
increased the value of petitioner's performance by stitnulating the public's inter-
est in seeing the act live." The-Zacchini Court ernphasized that "the State's int<:rest
is closely analogous to the goals of patent and copyright law, focusing on the right
of' the individual to reap the reward of his endeavors."

6. C,onduct that Communicates

a. What Is Speech?

People often communicate through symbols other than words. Marclies, picket-
ing, armbands, and peace signs are just a few examples of obviously expressive con-
duct. To deny First Amendment protection for such forms of communication would
mean a loss of some of the most effective nieans of communicay.ing mcssages. Also,
words are obviously symbols and there is no reason why the First Arnendment
should be limited to protecting just these symbols to the exclusion of all others.

Tlius, the Supreme Court long has protected conduct that communicates under
the First Amendment. For example, in Stromberg v. Califorriia, 283 U.S. 359
(1931), the Court declared unconstitutional a state law that prohibited the display
of a"red flag." In West Virginia State Board of Education v. Barnette, above in
Section B, the Supreme Court invalidated a law that required that studenis salute
the flag. The Courtfound that the state statute impermissibly compelled expression
and emphasized that saluting, or not saluting, a flag is a form of speech. Thc Court
explained that "[s]yrnbolism is a primitive but effective way of commuriicating

10
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idcas. The use of an enxblem or flag to sytnbolize sorne system, idea, instit.ution, or
personality, is a shortcu[ from mind to mind."

Conduct of all sorts can convey a nlessage. Yet, if taken to the extreme, it would
niean that virtually every criminal law would have to tneet stY-ict scrutiny because
any criminal defendant could argue that his or her conduct was meant to comruu-
nicate a messagc.'Two interrelated questions dms enierge: When should conduct
be analyzed under the First Amendment? And what should be the test for analyz-
ing whether conduct that communicates is protected by the First Amendment?

b. When Is Conduct Cornmttnicative?

The Supreme Court observed that "[i]t is possible to find some kernel of
expression in almost every activity a person undertakes - for example, wallcing
down the street or meeting one's friends at a sbopping mall - but such a kernel
is not sufficient to bring the activity within the protection ofthe First
Arnendment." In Spence v. Washington, 418 U.S. 405 (1974), dte Court consid-
ered the issue of when conduct shciuld be regarded as communicative.

Ari individual who taped a peace sign on an American flag after the killing of
students at Kent State was convicted of violating a state law prohibiting flag dese-
cration. The Supreme Court, in a per curiam opinion, reversed the conviction and
found that the act was speech protected by the First Amendment. The Court said
that "diis was not an act of mindless nihilism. Rather, it was a pointed expression
of anguish by appellant about the then-current domestic and foreign affairs of his
government." The Court emphasized two factors in concluding that the conduct
was communicative: "An intent to convey a particularized message was present,
and in the surrounding circumstances the likelihood was great r.hat the message
would be understood by those who viewed it."

In other words, under this approach, conduct is analyaed as speech under the
First Anrertdment if, first, there isthc intent to cotivey a specific message, and sec-
ond, there is a substantial likelihood that the message would be understood by those
receiving it. Problerns in applying this test are inevitablc. How is it to be decided
whether a person intended an act to communicate a message? Is it subjective, in
'whieh case a person always can claim such an intent in a hope to avoid punishnrent,
or is it objective from the perspective of the reasonable listener, in which case it col-
lapses the fitst part of the test into the second? How is it to be decided whcther the
message is sufficiently understood by the audience? Moreover, why should protec-
tion of speech depend on the sophistication and perceptiveness of the audience? For
exainple, there may be great works of art whose message people fail to coniprehend.

Therc are many examples of conduct that the Supreme Court has properly rec-
ognized as communicative."s For example, in Tinker v. Des Moines Independent
Community School District, 393 U.S. 503 (1969), presented below in Section D,
the Court lteld that wearing a black artnband to protest the Vietnam War was
speech protected by the FitstAmendrnent. The Court explained that "the wearing
of an arnlband for the purpose of expressing certain views is the type of syanbolic
act that is within the First Amendment.... It [is] closely akin to `pure speech.'"

177. City of Dallas v, Stangiin, 490 U.S. 19, 25 (1989).
178. See also Schacht v. United States, 398 U.S. 58 (1970), declarinyr unconstitutional a fedetai law

that allowed wearing a military uniform only "iC tite portrayal does not tend to discredit" the armed
forces. This law obviously was content-based: Ttte symbol of the uniform couicl be used to express a
pro-military view, butnot an anu-milirary sentiment-

11
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In terms of the Spence t.est, there is little doubt that the anrrband was worn to com-

municate a message and that those seeing it, in the context of the times, would
understand it as a symbol of protest against the Vietnam War.

When May the Gover-rament Regulate Conduct that Communicates?

i. Tiae O'Brien Test

Finding that conduct eommunieates does not mean that it is immtme from gov-
ernment regulation. 1'he question then arises as to whether the government has
sufficient justification for regirlating the conduct. Irr United States v. O'Brien, the
Court fornmlated a test for evaluating the constitutional protection for c.onduct

that comrnunicates.

UNITED STATES v. O'BRIEN

391 US. 367 (1968)

Chief Justice WnlutFta delivered the opinion of the Court.
On the morning of March 31; 1966, David Patil O'Brien arrd three companions

burned their Sclective Service registration certificates on the steps of the South
Boston Courthouse. A sizable crowd, including several agents of the Federal
Bureau of Investigation, witnessed the event. For this act, O'Brien was indicted,
tried, convicted, and serrtenced in the United States Disnict Court for the District

of Massachusetts.
The indictment upon which he was tried charged that he "willfully and know-

ingly did mtxtilate, destroy, and change by burning _.. [his] Registration
Cerrificate (Selective Service System Form No. 2); in violation of Title 50, App.,
United States Code, Section 462(b)." Section 462(b) is part of the Universal
Military Training and Service Act of' 1948. Section 462(b) (3) was amended by
Congress in 1965, so that at the time O'Brien burned his certificate an offense was
comnritted by any person, "who forges, alters, knowingly destroys, knowingly muti-
lates, or in any manner changes any sucli certificate...... We 12old that the 1965

Amerrdment is constitutional both as cnacted and as applied.

I

When a male reaches the age of I8, he is required by the Universal Military'Praining
and Service Act to register with a local draft board. He is assigned a Selective Service
number, and within five days he is issued a registration certifrcate (SSS Form No. 2).
Subsequeirly, and based on a quesponnaire completed by the registrant, he is
assigned a classification denoting his eligibility for induction, and "[a]s soon as prac-
ticable" thereafter he is issued a Notice of Classifrcation (SSS Form No. 110).

Roth the registration and classification certificates are small white cards,
approximately 2 by 3 inches. The registration certificate specifies the name of the
registrant, the date of registrat9on, and the number and address of the local boatd
with which he is registered. Also inscribed upon it are the date and place of the
registrant's birth, his residence at registration, his physical description, his signa-

ture, and his Selective Service number.

12
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