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EXPLANATION OF WHY TUIS 1S A CASE OF
PUBLIC AND GREAT GENERAL INTEREST

This appeal stems from a action to enforce a non-competition agreement that devolved
into a dispute about the authenticity of that agreement. By testifying only that he did not recall
signing the agreement but that he believed it to be a forgery, and with no affirmative evidence of
fraud or forgery, the former employee, Appellec Stephen P. Mihalich (“Mihalich”) managed to
evade enforcement of the agreement and his obligations to Appellant R.C. Olmstead, Inc.
(“RCO™.

Both the trial court and the appellate court misailocated the burden of demonstrating
forgery first by allowing Appellees to argue forgery without having included it in their
affirmative defenses, and sccond, by characterizing non-forgery as a part of the prima facie case
for a plaintiff seeking to enforce a contract. As the courts should have held, after a plaintiff
makes a threshold showing that a contract was signhed by the defendant, the defendant then bears
the burden of establishing forgety, both as a matter of pleading and as a matter of evidentiary
weight.

At the pleading stage, a defendant must bear the burden of asserting a claim of forgery in
the affirmative defenses, setting forth facts demonstrating forgery with particularity. Otherwise,
with mere conclusory arguments that a document was a forgery, a defendant would avoid
summary judgment and proceed to a jury {rial, where he or she could seek to win a popularity
contest with the jury. The particularity requirement assigned to claims of fraud exists because
allegations of forgery arc “serious™ and should not be advanced lightly. Ohio R. Civ. P. 9(B),
Staff Notes. Bare allegations of forgery have the potential to confuse the issues presented to a

jury, prevenling a fair assessment of the merits of a plaintift’s claims.



The reasoning underlying both courts’ rulings threatens the enforceability of all contracts
in Ohio—not just non-competition agreements. Indecd, this central, but often unconsidered,
principle of contract law has arisen most recently in cases involving mortgage lenders sceking to
enforce their loan documents against litigious borrowers, as well as in insurance waiver
documents. ln these industries with a high volume of contracts, it would be almost impossible to
affirmatively prove a defendant’s claim of forgery to be false because no one is likely to
remember the defendant’s signing the contract to say otherwise.

Burdening a plaintiff with a breach-of-contract claim in this way renders enforcement
unduly difficult and expensive, and encourages unsavory conduct and sharp dealing. Requiring a
plaintiff seeking to enforce a contract to demonstrate that the contract was not forged also forces
commercial parties to inject witnesses or notaries who are not essential 1o the transaction,
thereby increasing the transaction costs and inconventence.

By accepting this appeal, the Court will have the opportunity to underscore the distinction
between a prima facie case and affirmative defenses, such as forgery, and to complement the
Court’s prior authority in the Ohio Uniform Commercial Code context with a decision speaking
to allegations of forgery under the common law of contracts.

In addition, the Appeltlate Court’s ruling is at odds with the strong public interest in the
enforcement of writlen contracts and the vindication of commercial expectations, meriting this
Court’s discretionary review. See, e.g., Blakeman's Vualley Office Equip. v. Bierdeman (7th
Dist.), 152 Ohio App.3d 86, 2003-Ohio-1074, 786 N.E.2d 914, at 439 (“Preserving the sanctity
of contractual relations and preventing unfair competition bave traditionally been in the public
interest.”); Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke Corp. (6th Cir. 2007),

511 F.3d 535, 551 (noting the “general public interest in the enforcement of voluntarily assumed



contract obligations™). “As a rule, Ohio law ﬁnds the enforcement of contractual obligations to
be of itself an important social policy interest.” Life Line Screening of Am., Ltd. v. Calger
(Cuyahoga Cty. Com. PL), 145 Ohio Misc.2d 6, 2006-Ohio-7322, 881 N.E.2d 932, at 28. For
these reasons, this appeal presents a case of public and great general intcrest, and RCO asks that
the Court exercise its discretionary jurisdiction to review the case.

STATEMENT OF THE CASE AND FACTS

Plaintiff-Appellant R.C. Olmstead, Inc. (“RCO” or “Appellant”) is a leading provider of
software to credit unions within the State of Ohio, and Defendant-Appellee GBS Corp. (“GBS™)
is RCO’s competitor in the industry. The departure of an RCO salesman to GBS prompted RCO
to require all of its sales employees and vice presidents to sign non-competition agreements. The
subscquent departure of Defendant-Appellee Stephen Mihalich, RCO’s Vice President of Sales,
to GBS prompted this litigation to, infer alia, enforce Mihalich’s non-competition agreement
with RCO.

Mihalich, who was a rising star in RCO’s sales depariment, helped RCO’s owner draft
the non-competition agreements used by RCO. In addition, Mihalich convinced his coworkers to
sign the agreements, and he represented to RCO management that all required employces had
executed non-compete agreements.

By 2003, Mihalich had assumed RCO’s Vice President of Sales position and was
responsible for RCO’s entire customer base of more than one hundred customers and for
developing new prospects. In mid-2003, GBS interviewed Mihalich for potential employment,
no doubt hoping that Mihalich could take RCO’s clients with him to his new position. Impeding
this plan was Mihalich’s non-competition agreement with RCO.

Around the time he left RCO for GBS, Mihalich spoke with his father-in-law, a retired

judge, and confided in him that he had signed an agreement with RCO that contained non-



competition provisions. His father-in-law cncouraged him to carcfully review the agreement to
make sure he understood its restrictions. Soon before leaving RCO, Mihalich requested a copy
of his non-competition agreement. When RCO’s managers {old him that the agreement was
missing, he resigned, and, to RCO’s dismay, insisted that if RCO ¢ould not find the agrecment, it
must never have existed.

Before Mihalich resigned from RCO, he created detailed client lists and exported them to
his home computer for his use at GBS. Immediately upon beginning his new employment with
GBS, Mihatich contacted RCO’s existing and prospective clients using the detailed and
confidential knowledge and relationships he had obtained from RCO. RCO, a company that had
never lost a customer to a competitor in 25 years of doing business, soon lost half a dozen
customers to Mihalich and GI3S.

RCO sought redress for the conduct of GBS and Mihalich in the Mahoning County Court
of Common Pleas. RCO asserted five claims against GBS: (1) violation of the Ohio Trade
Secrets Act; (2) violation of the Ohio Deceptive Trade Practices Act; (3) tortious interference
with contractual and business relationships; (4} conversion; and (5) unjust enrichment. As o
Mihalich, RCO asserted seven claims: (1) violation of the Ohio Trade Secrets Act; (2) violation
of the Ohio Deceptive Trade Practices Act; (3) tortious interference with contractual and
business relationships; (4) conversion; (5) breach of the duty of loyalty; (6) breach of contract for
violating his non-competition agreement; and (7) spoliation of evidence. At the fime the
Complaint was filed, RCO was unable to locate the non-compete agreement. However, the
Complaint contained a breach of contract allegation and neither Mihalich nor GBS asserted

fraud, avoidance or forgery as an affirmative defense in their respective Answers.



In November 2005, RCO located and produced a copy of Mihalich’s non-competition
agreement. The original document was never recovered. The parties partook in cxtensive
discovery regarding this document. Mihalich admitted that the document was a document that
he assisted in drafting, that the signature on the document looked like his and that he recalled
signing some type ol non-compete agreement during his employment with RCO. Although GBS
and Mihalich sought and received leave to file a counter-claim following this discovery, no
counter-claim or affirmative defense was asserted before trial regarding fraud, avoidance or
forgery. In fact, at the summary judgment stage, Mihalich simply argued that the non-compete
agreement was overbroad as a matter of law—an argument rejected by the trial court. Appellees
did not offcr any affirmative evidence of forgery aside from their own conclusory, self-serving
beliefs.

At trial, RCO submitted substantial evidence cstablishing that Mihalich signed the non-
compete agreement. First, Mihalich admitted that the Agreement offered and admitted into
cvidence was the agreement that had been presented to him by RCO as a condition of his
continued employment. Mihalich admitted to actively participating in the decision 1o require
non-compete agreements, to drafting the non-compete agreement, and to obtaining employee
signatures on the non-compete agreements. Sccond, Mihalich admitted that the Agreement
appeared to bear his signature. Third, although he claimed that he did not recall signing the
Agreement, Mihalich confirmed his father-in-law’s testimony that he had signed an agreement
containing non-competition provisions during his employment with RCO. Finally, RCO offered
expert evidence that Mihalich had signed the Agreement presented to the jury.

Despite this evidence and the lack of an affirmative defense, Mihalich and GBS were

permitted to argue and present evidence to the jury that the Agreement had been forged.



However, aside from Mihalich’s subjective beliel of a forgery, neither GBS nor Mihalich
produced any evidence of a forgery. In fact, defendants’ handwriting expert admitted that the
signature on the Agreement did not match the handwriting of any of RCO’s executive employees
—-the same employees whb Mihalich and counsel claimed to have forged the document.

RCO tequested a jury instruction which properly advised the jury on RCO’s burden of
production and defendants’ burden of proof as to their affirmative defense of forgery. However,
over RCO’s objection, that jury instruction was not presented to the jury. Rather, the jury was
instructed that it was RC(O’s burden to prove the lack of a forgery. Given the improperly high
burden placed on RCO, the jury returned a verdict in favor of Appellees.

The Seventh District Court of Appeals agreed with the stringent burden placed on RCO
by the trial court, finding that “forgery is just another way of saying that the defendant never
signed a contract and thus no contract ever existed, which is an clement of the plaintiff’s breach
of contract claim . . . we point out that the defense of forgery does not fit the definition of an
affirmative defense.” (Appx, at 11.} This Court should accept this appeal for discretionary
review to clarify that forgery is an affirmative defense. Such a decision would align the
conlused statc of Ohio law on the subject with the common law of coniracts in other states and
prevent inordinate burdens from being placed upon a plaintiff asserting a breach of contraci.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAw

Forgery should be trealed as an affirmative defense both for pleading purposcs and as a
matter of evidentiary burdens because it is a species of fraud.

Proposition of Law No. I: Forgery is an affirmative defense under Ghio law.

The Ohio Rules of Civil Procedure impose special burdens on claims of fraud, including
fraud explicitly among defenses “constituting an avoidance or affirmative defense” that must be

“set forth affirmatively” or be waived, Ohio R. Civ. P. 8(C), as well as requiring that “the



circumstances constituting traud . . . be stated with particularity,” Ohio R. Civ. P. 9(B). The staff
notes to Rule 9(BB) cxplain that fraud must be pleaded with particularity because “the accusation
of fraud is a serious matter.”

The Court of Appeals rejected the connection between forgery and fraud, holding without
legal support that the only two types of contract fraud are fraud in the execution and fraud in the
inducement, and forgery does not qualily as either type of fraud. (See Appx, at 10.) But forgery
has been clearly classified in criminal law in the chapter for offenses involving “Thefl and
Fraud.” See R.C. Chapter 2913. In this criminal context, the offense of forgery requires a
“purpose to defraud” or knowledge of “facilitating a {raud.” R.C. 2913.31(A). Indeed, Black’s
Law Dictionary, cited by the Court in its opinion, defines forgery as “[t]he act of fraudulently
making a false document or altering a real one o be used as if genuine.” See id. (8th ed. 2004)
{emphasis added). Thus, to the extent that Ohio courts have yet to recognize forgery as a type of
contract fraud, they should do so.

The Court of Appeals reasoned that forgery is not an affirmative delense by relerring to
decisions holding that affirmative defenses must be “a substantive or independent matter which
the delendant claims exempts him from liability even if the facts of the complaint arc conceded.”
(Appx, at 12) (citing State v. Poole (1973), 33 Ohio St.2d 18, 19, 294 N.E.2d 838, 839;
Schneider v. Schreider (9th Dist.), 178 Ohio App.3d 264, 2008-Ohio-4495, 897 N.E.2d 706, at
9416). Although many defenses, such as the expiration of the statute of himitations, may be
consistent with this narrow definition, (raud itself is not. Fraud—as with forgery—is a direct
attack on the merits of the prima facie claim. If a contract defendant asserts that she has been the
victim of fraud, the real contention is that the contract being presented to the court was never

accepted, and the partics’ minds never met. The Court of Appeals did not explain how fraud



itself fits within the limited definition that it attributed to affirmative defenses, or how forgery
differs from fraud.

Ohio decisions yield little authority speaking to the nature of forgery, necessitating this
Court’s clarification of the issue. The Eleventh District, in Countrywide Home Loans, Inc. v.
Poppy, 11th Dist. No. 2003-L-134, 2004-Ohio-5936, faulted defendants for failing to set forth
their allegations of fraud with particularity under Civ. R. 9(B). See id at 934. In addition, an
early decision by this Court analogized fraud-in-the-execution to forgery. See Ogden v. Ogden
(1854), 4 Ohio St. 18.2_. 196.

The most direct statement that forgery is an affirmative defense comes from a case in the
area now subsumed in the Ohio Uniform Commercial Code and in banking regulations. In
Fourth & Central Trust Co. v. Rowe (1930), 122 Ohio 8t. 1, 6, 170 N.E. 439, 441, this Court
stated that “1t 15 well established that [forgery] is an affirmative |defense], and that the burden to
show the same is upon the party claiming it.” In fact, however, a bank bears the burden of
establishing that a withdrawal was not based upon forgery bascd on policy assessments and
statutory authority not involved in the case of ordinary commercial contracts, See, e.g., Nat'l
City Bank v. Rhoades (2d Dist.), 150 Ohio App.3d 75, 2002-Ohio-6083, 779 N.E.2d 779, at 940
{bank may only pay items that it demonstrates to be “properly payable” under Unitorm
Commercial Code authority).

Decisions in other states have properly recognized that forgery is an affirmative defense.
For example, Pennsylvania courts follow “the common-law rule that the party asserting the
forgery bears the burden of proving the facts upon which the forgery is based.” Toth v. Donegual
Cos. (Pa. Super. 2009), 964 A.2d 413, 418 (quoting Jackson v. Allstate Ins. Co. (E.D. Pa. 2006),

441 . Supp.2d 728, 734). Under that rule, a defendant seeking to withstand summary judgment



“bears the burden of showing that the challenged signature is a forgery.” Id. Likewise, a
Michigan court has recognized that forgery is an affirmative defense that must be raised in the
answer and pleaded with particularity, as a type of fraud. Webb v. Greer (Mich. Ct. App. July
17, 2003), No. 235424, 2003 WL 21675879, at *4; see also Zulein, Inc. v. Hajiyerou (N.J. Super.
App. Div. Dec. 28, 2007), 2007 WL 4552832, at ¥2 (characterizing forgery and fraud as an
affirmative defense); Williams v. Walker (Tex. C1. App. Mar. 31, 2004), No. 10-00-00303-CV,
2004 WI. 691637, at *4 (commenting that forgery is an affirmative defense); Seaboard Sur. Co.
v. Nigro Bros., Inc. (N.Y. Sup. Ct. App. Div. 1995), 222 A.D.2d 574, 574, 635 N.Y.5.2d 296,
297 (faulting defendants for failing to “timely amend their answers to asscrt the affirmative
defenses of forgery™); Edwards v. Phoebe Putney Memorial Hosp. (N.D. Ga. Feb. 11, 1992), No.
89-86ALB/AMER, 1992 WL 77277, at *4 n.2 (stating that “a claim of forgery is an affirmative
defense™); hut see Sherman Int’l Corp. v. Summit General Contractors, Inc. (Ala. Ct. App.
2002), 848 So0.2d 263, 267 (noting disagreement among jurisdictions with respect io whether
forgery is an affirmative defense and declining to recognize it as such). Many other decisions
observe that forgery had been includéd among other affirmative defenses, showing that the rule
is recognized as a matter of sound practice. See, e.g., Morris v. Bank One, Indiana, N.A. (Ind.
Ct. App. 2003), 789 N.E.2d 68, 69; Asia N. Am. Eastbound Rate Agreement v. Amsia Intern.
Corp. (D. D.C. 1995), 884 F. Supp. 5, 6.

Proposition of Law No. I1: The evidentiary burden of establishing forgery rests on
the proponent of that defense.

Assuming, then, that forgery is an affirmative defense, as with fraud, the consequence is
that a defendant “has the burden of proof in establishing such defense.” MatchMaker Internat’l,
Inc. v. Long (9th Dist. 1995), 110 Ohio App.3d 406, 408, 654 N.E.2d 161, 162; see also Todd

Dev. Co. v. Morgan, 116 Ohio 8t.3d 461, 2008-Ohio-87, 880 N.E.2d 88, at §923-24 (plaintifl



moving for summary judgment does not have the burden of negating the defendant’s affirmative
defenses).

While pleading requirements may present a mere technical occasion to consider whether
forgery is a type of fraud, plaintiffs seeking to enforce contracts will be at pains to do so if
forgery is not treated as the defendant’s evidentiary responsibility. This holds particularly true in
contexts where contracts arc routinely signed, as with agreements presented to employees in the
hiring process, financial documents used for banking and lending purposes, and insurance
agreements. Witnesses dealing with a high volume of contracts are unlikely o remember details
about individual signatures to convincingly rebut a bare allegation of forgery. In this case,
Mihalich signed his non-competition agreement in conjunction with a company-wide cffort to
obtain agreements. With the redistribution of evidentiary burdens, commercial parties, including
RCO, are likely to require witnesses or notarization that would not otherwise be required by
Ohio law, adding significantly to transactional costs and undermining the certainty that contracts
ar¢ supposed to provide for the parties.

A defendant should not be permitted to present serious allegations of forgery to a jury
without having st;ﬁug evidentiary support for that claim. See Bolling v. Clevepak Corp. (6th
Dist. 1984), 20 Ohio App.3d 113, 121, 484 N.E.2d 1367, 1376 (*|Flraud or bad faith is never
presumed”) {citations and internal quotation marks omitted). Without properly allocating the
burden—either by preventing the jury {rom hearing an unsupported claim in the first place or, if
appropriate, by instructing the jury on the defendant’s burden to prove forgery—the jury will
place an untenable burden on the plaintiff asserting a breach-of-contract claim, as is evident from

the aberrant result in this case.
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CONCLUSION

Because this appcal offers the unusual chance to clarify that forgery is an affirmative
defense for which the burden of proof necessarily rests on the defendant—an essential safeguard
for routine commercial transactions and ecmployment agreements—RCO asks that this Court

exercise its discretionary review in this case.
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VUKOVICH; P.J.

{1} Plaintif-appellant R.C. Olmstead, Inc. (RCO) appeals the decision of the
Common Pleas Court after a jury ruled in favor of defendants-appellees GBS Corp.
and Stephen Mihalich. The main issues on appeal ‘concern the denial of summary
judgment, whether forgery of a signature is a type of fraud that must be raised as an
affirmative defense fo a breach of contract claim and that must be proven by forgery
claimant, and manifest weight of the evidence on a Deceptive Trade Practices Act

2y We cbnclude that the denial of summary judgment was proper as there
was a genuine issue of material fact concerning the alieged forgery and the denial of
summary judgment Is moot in any event. We aiso conclude that forgery of a signature
is not an affiimative defense. Rather, it is the denial of an element of the plaintiff's
contract claim. Thus, when the defendant denies he ever executed the contract, the
burden remains on the plaintiff to prove the signature is genﬁiné. Finally, the jury
verdict on the Deceptive Trade Practices Act was not contrary to the manifest weight
of the evidence. Accordingly, the judgment of the friat court is affirmed. -

, STATEMENT OF THE CASE -

13} RCO supplies software, hardware, and éupport to credit unions. Mihalich
worked for RCO in its sales department from the fall of 1999 until the end of 2003. He
then began working for GBS, a competitor of RCO, | Mihalich thereafter approached
various customers of RCO. He advised one customer that RCQ's pricing was arbitrary
and warned against relying on the potential release of new sofiware that had not yet
been developed.

{4} On September 2, 2004, RCO filed a complaint against Mihalich and
GBS. RCO alleged multiple- claims against both defendants; most pertinent to the
appeal are the claims for torfious interference with a business relationship and for a
violation of the Deceptive Trade Practices Act. Regarding just Mihalich, RCO also
alleged breach of a non-compete agreement, but RCO did not attach such agreement,

alleging that Mihalich must have desfroyed it.
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-2-

{5} Mihalich answered in part by denying that he had signed a non-compete
agreement and noted that RCO advised him before he left that he had not signed such
an agreement. On November 23, 2005, RCO announced that it had found a copy of
the non-compete agreement allegedly sagned by Mihalich.

{(6} On February 13, 2006, RCO asked for partial summary judgment.
Relevant to this appeal, the motion argued that RCO was entitled to judgment as a
matter of law on its breach of contract claim. RCO attached the newly—found nor-
compete agreement, which provided that, for twenty-four months after termination of
employment, a former employee could not market a competing product to RCO
customers or potential customers (those who requested a proposal while the
employee was still employed). - The agreement also prohibited the employee from
discussing trade secrets, system dasign, or system strengths and weaknesses with a
competitor or its customers. RCO claimed that Mihalich executed this non-compete

agreement on May 28, 2002, when all employees were asked to sign after an incident
with another employee who left to work for GBS. ‘

{7} On March 18, 2006, the frial court denied the motion for summary
judgment finding that there were genuine issues of material fact for trial. Thereafter,
the case was tried to a jury. After thirteen days of testimony, the jury refurned a
unanimous verdict in favor of GBS and Mihalich on all claims. The court entered
judgment accordingly on March 31, 2008. RCO flled timely notice of appeal.

 ASSIGNMENT OF ERROR NUMBER ONE FART |

8} .. RCO’s first agsignment of error provides: o

q{s} "“THE TRIAL COURT ERRED BY FAILING TO ENTER JUDGMENT IN
FAVOR OF RCO ON ITS. BREACH OF CONTRACT CLAIM AND BY FAILING TO
PROPERLY ALLOCATE THE BURDEN OF PROOF ON APPELLEES' FRAUD
DEFENSE." |

(10} RCO raises two distinct issues within this asmgnment which we shall
discuss separately. First, RCC contends that the trial court should have granted iis
motion for summary judgment on its breach of contract claim. RCO focuses on the
dispute about whether the non-compete agreement was enforceable and states that
this was a purely legal quéstion. RCO then states that the denial of summary
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judgment is not moot after a trial on a purely legal question. However, this argument is
based upon RCO's contention that Mihalich conceded that a non-compete contract
existed. . ‘
' {11} GBS and Mihalich agree that enforceability would be purely a legal
guestion, allowing a review of the denial of summary judgment, if that had been the
only issue. However, they argue that enforceability is irrelevant where the threshold
factual issue of whether Mihatich signed the contract is answered by the jury in the
negative. That is; if the contract never existed as it was never executed, then its

11- scopie and enforceability are moot.

_ {12} Contrary to RCO's suggestions, Mihalich's response to RCO's summary
judgment motion did not admit that he signed the confract, Admittedly, Mihalich's
response focused on other topics, such as urging in part that the agreement was not
enforceable as it was too broad. However, he also called the May 28, 2002 document
produced by RCO an “alleged” non-compete agreement, pointing out that GBS
required him to ask RCO if he had ever signed a non-compete agreement and that
RCO informed him that he did not have a non-compete agreement. (Resp. fo 8.J. at
4,"13). He noted how RCO urged him to stay after he tendered his resignation and

how RCO offered him better compensation if he would sign a non-compete agreement

af that fime in late 2003, thus again acknowledging that he had never signed one
before. ’

{13} Moreover, Mihalich’s deposition, which had been attached contained his
statement that did not believe that he ever signed the May 28, 2002 non-compete
agreement which had been presented to the employees and that when he inquired fo
ensure that he had never signed one, RCO told him that he did not have a non-
compete agreement. (Depo. 168-174). It was also pointed out that a demand letter
which RCO’s counsel sent to Mihalich after he. terminated his employment failed to
mention any non-compete agreement. Likewise, the response to RCO's motion for
summary judgment filed by GBS specified that it was not conceded that Mihalich had
signed the non-compete agreement and made reference to an “alleged” signature.
(Resp. to S.J. at 6-7).
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{14} Finally, as Mihalich pointed out, the alleged agreement had not yet been
attached 1o the complaint as required under Civ.R. 10{D). For all of these reasons,
whether the agreement was executed by Mihalich constituted a genuine issue of
materiat fact. As such, RCO was not entitled to summary judgment on the breach of
contract claim. :

{15} Regardless, even if Mihalich did not sufficiently frame his argument that
he did not place the signature on the non-compete agreement and even if the frial
court should have granted summary judgment at the time, any errof is considered
‘harmiess of fnoot. The Supreme Court has held-that “any error- by a trial court in
denying a motion for summary judgmant is rendered moot or harmless if a subsequent
trial on the same issue raised in the motion demonstrates that there were genuine
issues of material fact sup_portrng a judgment in favor of the party against whom the
motion was made.” Confinental Ins. Co. v. Whittington (1994), 71 Ohio St.3d 150,
156. As the Court noted, Civ.R. 61 provides that no error in any ruling is ground for
disturbing a judgment uniess the refusal to do so appears to the court to be
inconsistent with substantial justice. . Id. at 155-156 (finding that substantial justice was
done where the full and complete development of the facts at trial {as opposed to the
limited factual evidence elicited in discovery} showed a genuine issue for the jury).

116} RCO argued in its summary judgment motion that a non-compete
agreement had been executed and af{ached the newly-found agreement o the motion.
However,- the jury specifically found by way of interrogatory that Mihalich never
executed the agreement. ‘Any deficient evidentiary arguments at summary judgment
‘on the lack of execution became merged in the subsequent trial. Id. at 157- 168 (“The
questlon of whether the trial court erred in denying the motion for summary judgment
became irrelevant and the error {if any} was corrected when the jury determined the -
issues at trial in favor of [the defendants].”).

{17} RCO is not assisted by the fact that Continental does not apply where
the denial of summary judgment is predicated on a puré question of law. See id. at
158 Even if enforceabihty was a pure question of law, the threshold issue regarding
the existence of the non-compete agreement (i.e. whether Mihalich actually signed it}
in the first place was not a question of law. See Bobb Forest Prods., Inc. v. Morbank
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Indus., Inc., 151 Ohio App.3d &3, 2002-Ohio-5270, §41 (even if certain issues were
purely legal, if other genuine issues of material fact were presented at trial, which
would leave the verdict unaffected, then any error is harmless).

9{18} Instead, whether a contract existed was a factual question the jury
answered in the negative. Hence, under the facts and circumstances existing herein,
any error in denying summary judgment was rendered moot of harmless after the jury
trial. See Waells v. Hoppel, Tth Dist. No. 99(:041, 2001-Ohio-3170, {14 (defendant’s
motion alleged factual issue and even if record before the trial court at summary
1 fudgment did not reflect the existence of a genuine issue of material fact, the facls
presented at trial on this issue rendered the denial of summary judgment harmless or
moot). See, also, The Promotion Co., Inc. v. Sweeney, 150 Ohio App.3d 471, 2002-
- Ohio-6711, 14 (where this court held that Continental preciudes the review of the

denial of summary judgment where the nonmovant set forth a proper genuine issue of
material fact at trial even though it should have been set forth earlier).

{19} For the foregoing reasons, the frial court did not err in denying summary
judgment on the breach of contract claim, and even assuming arguendo the court did
err at the summary judgment stage, any error was harmless or moot after trial when |

| the jury found for the nonmovants on the threshold factual issue of the existence of a
contract. Accordingly, the first part of RCO's first assignment is overruled.
ASSIGNMENT OF ERROR NUMBER ONE, PART |l

{20} The second distinct issue raised in assignment of error number one
revalves around RCO's characterization of Mihalich's claim that he did not sign the
non-compete agreement as an affirmative defense of fraud. RCO first claims that this
defense was waived when it was not specifically raised in the answer. RCO
alternatively claims that the court should have instructed the jury in accordance with its
proposed jury instructions on breach of contract. Such proposal contended that when
determining whether RCO established breach of contract, the jury cannot consider
Mihalich's claim that he did not sign the agreement and that such claim would not be
considered until the jury found breach of contract and proceeded fo address the
defense of fraud for which Mihalich had the burden of proof by clear and convincing

evidence,
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{21} Instead, the court merely instructed the jury that they had to find that
RCO proved by a preponderance of the evidence the existence of a contract, breach,
and damages proximately caused by the breach. (Tr. 3211-3214, 3230-3231). The
court also provided an interrogatory wherein the jury answered that they did not find
that RCO proved by the preponderance of the evidence that Mihalich signed a non-
compete agreement. Thus, RCO urges that the court improperly pl_aced the burden on
RCO to show that the signature was genhine. ‘

{22} The defendants respond that they did not raise fraud as an affirmative
defense and that fraud was not an issue at trial. The defendants urge that their claim
that there was no contract aﬁd that Mihalich did not sign the agreement produced by
RCO was a mere denial of an element of RCO’s breach of contract action, i.e. the
existence of an executed contract.

{23} Although there is a general rule that an affirmative defense can be
considerad waived if not asserted in the answer, there is the overriding rule that if a
defense is fried by express or implied consent, then the pleading can be considered
amended to conform to the evidence. Civ.R. 15(B). Here, the triat court had expressly
allowed amendment of the -answers in an entry. Although the answers were not -
amended to add a claim of fraud or forgery, the forgery issue was tried and RCO does
not cite to it anywhere in the 3200-page transcript or elsewhere in the record where
RGO preserved the argument regai'ding ihe trial of this issue in a timely manner, Le. at
a time when the court could have excluded evidence regarding whether the signature

- was that of Mihalich. itis notour duty to scour the record to find a timely preservation.

{24} Still, this does: not affect RCO’s claim that even if the defense. were
permitted to proceed, the jury instructions were prejudicially improper. It is presumed
prejudicial where the court puils & burden on the appellant that is greater {han the law

| requires. Hyneman v. Cash Reg. Serv. Co. {1980), 62 Ohio St.2d 310, 311. Thus, we
will still eventually reach the issue of whether forgery is an affirative. defense which
places the burden of proof on the one alleging such forgery.

125} First,- however, GBS argues that RCO did not enter a timely or sufficient
objection to the court's failure to give its requested jury instructions. Civ.R. 51(A)
provides: “On appeal, 2 party may not assign as effor the giving or the failure fo give
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any instruction unless the party objects before the jury retires to consider its verdict,
stating specifically the matter objected to an_d the grounds of the objection.”

{26} Contrary to GBS's first suggestion, the objection need not occur after the
charge is given in order to be preserved. Pursuant to Civ.R. 51(A), the objection must
be made ptior to the time the jury refires to deliberate. Thus, objecting before the
charge is given is sufficient in the realm of timeliness. See Presley v. Cify of Norwood
{1973), 36 Ohio St.2d 29, 33. Moreover, after the jury instructions, RCO voiced that it
was renewing its prior exceptions. (Tr. 3048}). Thus, it is the content of the prior
'[| objection that is relevant here. o B ,
| {27} As to this issue of the sufficiency of the objection, the mere provision of
proposed jury instructions is not an objection to a charge which fails to incorporate the
proposal. Id. at 32. See, also, Henry V. Lincoln Efec. Holdings, Inc., 8th Dist. No.
90182, 2008-Ohio-3451, §28. If there is no formal objection, the record must show
that the court was fully apprised of the correct law on the issue and that appellant
unsuccessfully requested its inclusion, Presley, 36 Ohio St.2d at 33. .

4128} A general objection to jury interrogatories as given is not sufficient fo
preserve a specific objection for appeal.- (Tr. 3054). See Kucharek v. Tri-City Fam.
Med., Inc., 148 Ohio App.3d 38, 2001-Ohio-4383. The question thus becomes
whether certain statements demonstrate sufficient preservation of an objection
pursuant to the requirements of Civ.R. 51(A). ‘

929} The trial court opened court one morning by noting that they were about
to begin instructions and that they had the opportuntty to discuss in detail the
instructions of taw and the proposed mterrogatones (Tr. -3045-3046). The court
asked if RCO had anything to add regarding those discussion, to which RCQO
responded:

11{30} “I think the record needs fo be clearad up on a couple of points. We had
proposed an insfruction, which the Court refused to give, on the issue of pleading and
affimative defense and the issue of forgery and whether or not that is appropriately
before the jury. And the judge has considered that, as | understand it, and has
declined to offer that instruction. We would note our exception for purposes of the

record.” (Tr. 3048).
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9431} Thus, there was a formal chjection to the refusal to give an instruction on
the affirmative defense of forgery. However, GBS urges that this is general and vague
and does not “statle] specifically the matter objected fo and the grounds of the
objection”. That is, RCO did not specifically demonstrate that the court was fully
apprised of RCO's argument that fraud or forgery was an affirmative defense that had
to be proven by the defense by ciear and convincing evidence as opposed to a mere
denial of an element of RCO's complaint. Although the statement mentions a
proposed instruction, GBS suggests that the statement is merely an untimely
complaint that the issue of the signature should not have been tried to the jury due to
walver by omission from the answer. ,

{32} However, counsel took exception (objects) to the court's declining to
provide the proposed instruction on an affirmative defense and then mentioned forgery
(implying that forgery is an affirmative defense). The proposed instruction cteaﬁy set
forth the argument now made on appeal. Under the totality of thé circumstances, we
conclude that RCO's statement was sufficient to preserve the objection to the jury
instructions under Giv.R. 51(A). '

{33} Thus, we must proceed to determine whether Mihalich’s defense that he
did not sign a non-compete agreement is an affirmative defense or a mere denial of 2
claim within RCO’s complaint. To recover for breach of contract, the first element the
plaintiff has the burden to prove is the existence of a contract. Price v. Dilfon, 7th Dist.
Nos. 07MA75, 07TMA78, 2008-Ohic-1 178, J44; Gore v. Kamal, 7th Dist. No. 05MA204,
2007-Ohio-1129, J14. See, aiso, Sans v. Neal (1884), 52 Ohio St.'56, 58 (burden on
one asserting contract to show its existence). Thus, GBS and Mihalich urge that the
denial of the existence of a contract is a simple denial of an element of the plaintiff's
case rather than an affirmative defense, leaving the burden of proof on RCO. RCO
cites no case law for its proposition that the nonexistence of a contract due to forgery
is an affimative defense as opposed to a mere defense. RCO merely assumes itis a
type of fraud and notes that fraud is an affimnative defense.”

'in their reply brief, they cite two inapplicable cases. in Fourth & Central Trust Co. v. Rowe
(1930), 122 Ohio St. 1, the Supreme Court stated that the burden was not on the person asserting
fargery but was on the bank to prove that a withdrawal was not based upon forgery. id at &-7, 10, ‘This
is the opposite of the holding aftributed to Rows by appeliant, In Counfrywide Home Loans, Inc. v.
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§i{34} As such, a discussion of the types of fraud defenses seems warranted
here. Such defenses to a contract claim have been divided into two categories:' (1)
fraud in the inducement (such as a false representation as fo the quality of the
consideration) and (2) fraud in the execution. The question becbmes whether forgery
is fraud in the execution and if so whether such is an affirmative défense because it is
a type of fraud and because fraud is listed in Civ.R. 8(C) as an affirmative defense.

35} The Supreme Court has explained that fraud in the execution exisis
‘where the contract is misread to an illiterate party to be charged or where the charging
party engaged in some trick or device and imposed upon the party to be charged so as
to procure his signature on an instrument which he did not intend to give, such as
where there is a surreptitious substitution of one paper for anhother at signing or where
the other party sought the signature while knowing the other was under anesthesia.
Perry v. M. O'Neil & Co. (1908), 78 Ohio St. 200, 209-210, 220. The burden to prove
such fraud in the execution was placed upon the one claiming it. Id. at 225.

{36} The Perry Court's definition of fraud in the execution dealt with a real
signature procured improperly, not forgery. in fact, the Court suggested that an issue
regarding the genuineness of the signature is not in the same category as fraud in the
execution when the court adopted the following rule: “When the signature is admitted
the presumption is that the party signing the instrument understood its ferms, and he is
bound by it, unless he can prove facts that will avoid it.” Id. at 225-226. Similarly, the
United States Supreme Court has stated that if the sighature is genuine, then the
burden is on the defendant to show that the document above the signatures is a
forgery. Sturm v. Boker (1893), 150 U.S. 312, 340, These statements suggest that
the rule regarding the defendant's burden is inapplicable where the signature is said to
be forged. ,

11{37} We acknowledge that Ohio Jurisprudence fists forgery of a signature as
a type of fraud in the execution. 50 Ohio Jurisprudence 3d (2002, Supp. 2007), Fraud

Poppy, 11th Dist. No. 2003-L-134, 2004-Ohio-5936, the court upheld summary judgment due to the
defendants lack of response to the bank's motion and thus spoke of summary judgment burdens, not
Jrial burdens. Id. at §31. The court then noted that fraud and forgery can both be defenses. id. at §/34.
The coutrt did not say that forgery was fraud or that forgery was an affirmative defense, which, as we
outiine, is distinct from a mere defense. '
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and Deceit, Section 14. However, the case it cites for this proposition did not make
such a pronouncement. It did say that if one forges a deed, he does not acquire fitle
with power to convey to a bona fide purchaser because the ‘original “fraud” taints the’
transaction. Ogden v. Ogden (1854), 4 Ohio St. 182, 195. This does not classify
forgery of a signature as fraud in the execution. Furthermore, this was pure dicta.
Ogden had nothing to do with a forged signature. Rather, the issues surrounded
possible fraud in the procurement of an actual signature and a premature delivery ofa
deed contrary to its conditions. ld. at 187—186-, 194-195. Plus, this case is older than
| Penry and Sturm. - L .

1{38} We hold that forgery is just another way of saying that the defendant
never signed a contract and thus no contract ever existed, which is an element of the
plaintiff's breach of contract claim. In further support, we point out that-the defense of
forgery does not fit the definition of an affimative defense. Pursuant to Civ.R. 8(C):

{39} “In pleading to a preceding pleading, a parly shall set forth affirmatively
accord and safisfaction, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, want of
consideration for a negofiable instrument, fraud, ilegality, injury by fellow servant,
laches, license, payment, release, res }ﬁdicata, statute of frauds, statute of fimitations,
waiver, and any other matter constituting an avoidance or affirmative defense.”

{40} An affirmative defense is said to be a defense in the nature of confession
and avoidance as it admits the plaintiif has a claim but asserts a legal reason that the
plaintiff cannot recover onit. State ex rel. Plain Dealer Pub. Co. v. Cincinnali {1996,
75 Ohio St3d 31, 33 {exceptions to public records act are not in the nature of
‘confession and avoidance because the assertion of the exception does not admit the
allegations are true, ie. it does not concede that the requested records are *public”
records); List & Son Co. v. Chase (1909), 80 Ohio St. 42, 47-48 (the defendant's
argument that the actual oral contract entered varied from that claimed by the plaintiff
is not an affimative defense and burden never shifted from the plaintiff); Sain v. Estate
of Hain, 10th Dist. No. 08AP-802, 2007-Ohio-1705, §16-18 (non-existence of oral

contract is not an affirmative defense).
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{41} An affirmative defense attacks the legal right fo bring a claim as opposed
to attacking the truth of the claim. Black's Law Dict. 80 (6th Ed. 1990). It is more than
a mere denial dr a contradiction of the evidence but is a substantive or independent
matter which the defendant claims exempts him from liability even if the facts of the
complaint are conceded. State v. Poole {1973), 33 Ohio St.2d 18, 18. Thus, where.
one simply testified to that which disproves the plaintiff's claim, an affirmative defense
is not asserted. See Schneider v. Schneider, 178 Ohio App.3d 264, 2008-Ohio-4495
(where the Ninth District held that the defense that the item was a gift was not an
affirmative defense but rather was a denial of the plaintiff's contract claim). See, also,
Alberts v. Dunlavey (1936), 54 Chio App. 111 (where the Fifth District likewise held
that a claim of gift in defense of a oontract claim is not an affirmative defense}.

{42} RCO's claimed that a non-compete agreement existed and that Mihalich
Stgﬁed that agreement on May 28, 2002 when the agreement was presented to all
employees, Mihalich’s claim thata non-compete agreement does not exist and that he
did not sign it at that time is merely controverting the truth of the material averments in
the plaintiff's complaint. itis not a confession and avoidance. That is, he is not saying
that he breached the contract (confession) but there is a reason he should not be held
liable for his breach (avoidance). Rather, he is saying that he never executed a
contract and thus no contract exists. In accordance, the plain d'eﬁnitiqn of an
affimative defense shows that a defense involving -the forgery of the defendant’s
signature is more akin to a denial that a contract was executed than itis toa
confession and avondancs This analysns is also supported by the following appellate
cases. - C o ' ' '

{43} The Third District has held that there was competent and credible
evidence to support a trial court’s determination that the plaintiff did not establish that
the defendant signed the alleged contract where the defendant testified that he was
out of fown on the day of the contract and that he did not sign it. Hickman v. Cole
(Apr. 7, 1999), 3d Dist. No. 5-68-30. Thus, that court feft the burden on the one
| claiming breach of contract to show that the signature was actually that of the

defendarit. Id.
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ql{44} The Ninth District has also held that when a defendant's answer denies
that he executed the three documents on which the suit is based, the defendant has
not asserted an affirmative defense but rather he has merely denied that he signed the
document as claimed by the plaintiff. Credit Eq. Corp v. Steiner (1959), 112 Chio App.
293, 294-295 (noting that it is more fair for the plaintiff to have to prove how he
obtained the signature). See, also, Lev Mar Realty Corp. v. Katcase, Inc. (Mar. 17,
1975}, 1st Dist. No. C-74205 (When execution is specifically denied in the answer, the
_burden to prove the existence of the contract remained on the one who is trying to
collect under the.contract). o o

{45} it has also been stated that a sighature on a contract creates a
rebuttable presumption that it was validly executed. See Cardinal Constr. Co. v.
Americare Corp. (Apr. 28, 1986), 3d Dist. No. 8-84-46. When the defendant offers
evidence to rebut the presumption, the presumption drops out and the burden of proof
remains on plaintiff. 1d. ‘See, also, Buck v. Cobletnz (1934), 18,0hio Law Abs. 1
(signature on contract establishes prima facie case unless there is an issue as to
genuineness of signature).® |

%{46} Under this analysis, RGO produced a coniract with a signature
purporting to be that of Mihalich. Mihalich denied that a contract exist_ed in his answer
when he denied plaintiffs claim that he signed.a contract. At trial, he set forth
evidence rebutting the presumption that the signature on the document was geruine.
As such, the burden remained on RCO fo prove the authenticity of the signature.

{47} For all of these reasons, we hold that forgery was a defense but not an
affirmative defense. Thus, upon Mihalich’s chaim that he did not sign the contract, the

2u4is is simitar fo the concept the Supreme Court previously utilized when stating that want of
consideration was not an affimative defense but failure of consideration was. See Ginn v. Dolan
{1900), 81 Chio St. 121, 127 (the party who maintains the affimmative of an issue carries the burden of
preof through the whole cass, although he may be aided by a rebuttable presumption of law and his
opponent nieed do no more than counterbalance the presumption), partly superseded by Ohlo Loan &
Disc. Co. v. Tyarks {1962), 173 Ohio St. 564, 568 (Ginn was before Ohio Negotiable Instruments Law
which places burden on defendant for want of consideration defense as well). Although inapplicabie
here, we note that this rule regarding presumptions and burdens has been codified in R.C. 1303.38(A)
for cases involving negofiable instruments. Notably, when Civ.R. 8{C) was amended to reflect the
statutory U.C.C. change, the only affirmative defense that was added was “want of consideration for a
negotiable instrument” rather than merely “want of consideration”. Forgery of the signature of the party
to be charged is more akin to want of consideration as both mean that no contract was ever entered

because they deny an element of contract.
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burden remained on RCO to prove that the signature was genuine, As such, the trial
court's jury instructions were not improper.

{48} Lastly, RCO urges that the jury's verdict in answering the interrogatory
regarding Mihalich’s signature was not supported by the manifest weight of the.
evidence. Specifically, RCO states that if the trial court had instructed the jury on the
affirmative defense of fraud then the jury would not have ruled in favor of Mihalich. If
the trial court was requued fo instruct on fraud or ptace the burden for forgery on the
defense, then we would not evaluate the weight of the evidence but would merely
reverse and remand for a new trial. See Hyneman v. Cash Reg. Serv. Co. (1980), 62
Ohio St.2d 310, 311 (it is presumed prejudicial where the cowrt puts a burden on
appellant that is greater than the law requires).

{49} However, as we held above, the trial court's instructions p!acmg the
burden on RCO 1o prove the existence of a contract were proper in this case. Thus,
RCO's specific weight of the evidence argument is without merit. Still, in case RCO
also means to raise weight of the evidence on this issue in general, we shall review
whether the jury's finding that Mihalich did not sign the non-compete agreement was
contrary to the manifest weight of the evidence. ;

9{50} Judgments supported by some competent, credible evidence will not be
reversed on appeal as being against the manifest weight of the evidence. Sfale v.
Wilson, 113 Ohio St.3d 382, 2007- Ohic-2202, §24. When addressing a trial court's
decision on weight and credibility, the reviewing court is -guided by the presumption
that the findings of the trial court are correct. Id. One rationale for this presumption is

‘that fie trial couft:is in the best position to view witnesses and -observe their
demeanor, voice inflection, and gestures. Id. We do not second-guess credibility
decisions or rational inferehces drawn by the jury.

_Ti{51} As the Supreme Court recently explained, the standard for evaluating the
weight of the evidence in a cwll case is even more deferential to the fact-finder than in

_a criminal case. Id. at §26. Wmie the evidence in criminal appeal als can be reweighed
by the appeliate court, in a civil appeal, there is no appeElate reweighing of the
evidence permitted and ;udgments supported by some competent, credlble evidence

must be affimed. Id.
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§{52} RCO's handwriting expert testiﬁed that she did not believe the signature
had been traced or drawn (simulated) by. someone other than Mihalich, whom she
ppined had signed the non-compete agreement. (Tr. 1986-1987). RCO notes that the

. defense’s handwriting expert testified that the signature had not been forged by the
owner of RCO, the executive vice president or the other employees of RCO. (IT.
2768). However, this handwriting expert testified that the signature on the non-
compete agreement had been traced or simulated by someone and had not been
gigned by Mihalich himself. ~(Tr. 2715, 2724-2727, 2740-2743, 2749-2750). He
pointed to hesitation marks, improper averlap and suspicious initiation strokes. It was
also pointed out to be suspicidus that RCO did not produce the alleged May 28, 2002
agfeement until November 23, 2005, over a year after filing suit and nearly two years
after Mihatich left. ' |

{53} RCO emphasizes that all salespersons and vice-presidents were
required to sign the non-compete a_greement or face termination, and RCO peints out
that Mihalich knew this. Executive vice-president Kambeitz stated that Mihalich did not
sign the agreement at the May 23, 2002 initial meeting wherein"the vice-presidents
signed. He said that Mihalich must have signed it with his sales department on May
28, 2002 because he remembered receiving from Ray Hinkleman three completed
non-compete agresments thereafter, one of which belonged to Mihalich. .(TT. 1631-
1632).

qi{64} However, Ray Hinklemar, Mihalich's supervisor at the time the non-

[ cbmpeté agreements were circulated, testified that he only provided Kambeitz with two
signed agreements and did not provide a signed agreement from Mihalich. (Tr. 2383-
2384). Hinkleman. testified that Mihalich expressed that he was too young to sign a
non-compete agreement. He testified that Mihalich did not sign the agreement at the
May 28, 2002 meeting and that he thus informed the owner that Mihafich would not
sign.. (Tr. 2381). He disclosed that the owner said he would handle it. {Tr. 2382). The
owner did not testify as to having approached Mihalich about the lack of an agreement
and instead tesfified that he was informed that everyone had signed the agreement.

(Tr. 772).
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1{55) Furthermore, Mihafich testified that he did not sign the non-compete
agreement provided fo the employees in May 2002. (Tr. 1261, 1274, 1597-1599).
Contrary to RCO’s characterization that Mihalich admitted to his father-in-law that he
signed the document, Mihalich stated that he was referring to an internal security
policy when he was speaking to his father-inlaw and the father-in-law's testimony
confirmed this statement. (Tr. 1270, 965-867). Another vice-president testified that
Mihalich was adamantly opposed fo signing the agreement and that Mihalich believed
the non-compete agreement showed that the owner was only concerned about his
own best interests-and-not those of the employees: {Tr. 489-490).: = .-

{56} Testimony showed that the non-compete agreements were moved off-
site to the accountant’s residence some months to & year before Mihalich tendered his
resignation. (Tr. 2803). The accountant testified that she was never given a non-
‘compete agreement for Mihalich.- She also festified that the executive vice-president
once gave her a stack of documents and asked her to create a spreadsheet with
employee information. (Tr. 857-858, 862). This 'spreadshee‘t (apparently generated
p‘rior o Mihalich’s resignation) showed that Mihalich never signed an agreement. (Tr.
857, 866, 869). '

{57} The jury viewed the gestures, demeanor, voice inflection and tone of the
witnesses as they testified. The jury apparently believed the testimony of Mihalich and
ihat of the witnesses whose testimony supported Mihalich's defense, - This was within
their province. As there exists plenty of competent, credible evidence supporting the
jury’s decision that Mihalich did not sign the coniract, this argument is without merit.

o - ASSIGNMENT OF FRROR NUMBER TWO

{{58) RCO’s second assignment of error alleges: '

9{50} “THE TRIAL COURT ERRED FAILING TO ENTER JUDGMENT IN
FAVOR OF RCO ON ITS TORTIOUS INTERFERENCE CLAIMS."

{60} As far as this._assignment alleges error in the failure to enter judgment on
this claim of tortious interference, GBS and Mihatich point out that RCO cannot claim
that the trial court erred in failing to enter judgment after the jury verdict where RCO
did not file a motion for directed verdict or for judgment notwithstanding the verdict.
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Yet, RCO appears to be once again referring to the failure to enter summary judgment
on this claim.

1{{61} The tort of interference with business relationships and contract rights is
generally committed when one without a privilege to do so, induces or otherwise
purposely causes a third person not fo enter into or continue a business relation with
another or not to perform a contract with another. See A&B-Abell Elev. Co., Inc: v.
Columbus/Central Ohio Building & Construct. Trades. Council (1995), 73 Ohio St. 1,
14. RCO states that the defendants’ only defense was that they engaged in legitimate
competition. Mihalich responds that the jury could rationally find that the contact with
certain customers was fair competition. See Fred Siegel Co., LP.A. v. Arter & Hadden
(1989), 85 Ohio St.3d 171, 176 (only improper interference is actionable).

1{62} in any event, RCO's only argument regarding a lack of legitimate
competition is that the competition was wrongful if it was in violation of a non-compete
agreement. (Apt. Brief at 22 “if RGO can demonstrate, as it has, that this competition
was in violation of Mihalich’'s Agreement it is unlawful and therefore wrongful
competition ***."). In other words, RCO’s argument here is merely: if there was a non-
compete agreement then the defense of legitimate competition is without merit,

63} This argument is wholly premised on the claims addressed in the prior
assignment of error conceming breach of the non-compete agreement. Thus, as we
have upheld the jury verdict conceming the lack of an agreement, this assignment is
moot. ' o

ASSIGNMENT OF ERROR NUMBER THREE
{64} Appetltant’s thirdiassignment of error argues:
4{65} “THE VERDICT IN FAVOR OF APPELLEES ON APPELLANT S
DECEPTIVE TRADE PRACTICES ACT CLAIM I8 UNSUPPORTED BY THE

EVIDENCE.”
1i{66} The pertinent provision of the Deceptive Trade Practices Act states:

{67} “A person engages In a deceptive trade practice when, in the course of
the persons business, vocation, or occupation, the person does any of the following: *
* * Disparages the goods, services, or business of another by false representatfon of

fact* * *” R.C. 4165.02(A)(10).
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{68} RCO argues that the jury verdict on this claim is contrary to the manifest
weight of the evidence® because the contested statements: (1) were representations
of fact rather than protected opinions; (2) were false rather than frue; and (3) were
made with actual malice as Mihalich had knowledge of the falsity or recklessly
disregarded the truth, Citing A&B-Abell Elevator Co. V. Columbus/Ceniral Ohio Bldg.
& Constr. Trades Council (1995), 73 Ohio St.3d 1, 15-18 (defining actual malice and
applying the clear and convincing evidence burden). RCO acknowledges that any of
the three categories listed can constitute a defense if some competent, credible
evidénce exists as to one or the other category. -

1i{69} First, RCO takes issue with Mihalich's statements while marketing the
| GBS product to an RCO customer (whom Mihalich considered a friend) that RCO's

pricing was arbitrary and had no rhyme or reason. Mihalich testified that these
statements were true as there was no set formula for pricing until he attempted to set
one. (Tr. 1374, 1377). He explained that he tried to develop a pricing model to
remedy this problem but RCO did not apply the model to renewals (inside sales). (Tr.
1376). He noted that the renewing customer's price was arbitrary and was based on
the pricing that they had for fifteen years and would go on forever without a cgiiing. (Tr.
1375-1376). He further stated {hat the owner's philosophy was to charge the customer
to the “gag point® and to charge as much as he could “without killing” them. {Tr. 1377).
970} The jury apparently chose‘to believe that this was an opinion based upon
truth or that he did not recklessly disregard that the statement was false. As they were
free to choose to believe Mihalich’s testimony that these statements were not false
' representationé of fact, the jury could properly find that RCO failed to meet its burden
regarding the Deceptive Trade Practices Act. See R.C. 4165.02(A)(10). We cannot
reverse such a verdict as it is suppoﬁed by some competent, credible evidence.

33BS initially argues that a manifest weight of the evidence challenge is waived where the
plaintiff never sought directed verdict. However, this argument is misguided. Only sufficiency of the
evidence has been held walved where directed verdict was never sought or renewed. The cases cited
do not support their claim here. The Supreme Court case explains the waiver rute regarding sufficiency,
states that the case is o go to the jury in the absence of a renewed directed verdict motion, and later
specifically notes that the verdict was not contrary to the weight of the evidence., McKellips v. indus.
Comm. (1845), 145 Ohio St 79, 80. See, algo, Sull v. Kain, 172 Ohio App.3d 297, 2007-Ohio-3268,
12-13 {noting the rule regarding sufficiency and then reviewing the weight of the evidence).
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{71} Next, RCO contests Mihalich's characterization of RCO-2, the software
under development to replace RCO-1, as a “seience project” and “still vaporware”. The
\ jury could rationatly find that “science project’ is a protecied opinicn rather than a false

representation of fact. The term is in the nature of opinion, and a rational person could
take it as such. We also note that Mihalich encouraged the customer to whom he
made this statement to visit RCO for a demonstration. of the product, which the
customer did. This tends to negate actuat malice or reciless disregard for the truth.

9{72} Furthermore, the use of the term “science project” was taken by the
-customer to be synonymous with the other contested descriptor, “vaporware.” (TT.
365). A commonly accepted definition of “vaporware” is goftware announced by the
developer before of 'during 'development meaning that the product has not and may
never end up being available. See, e.g., httg:!huww.mirriam-webster.comidicftionag{.
(See, also, Tr, 363 where the customer to whom the comment was made defined the
term as software that is not yet fully developed but is being sold as a final product.)
This was the status of RCO-2 at the time of the statement and at trial five years
thereafter. (Tr. 2311). Mihalich testified that RCO-2 was in fact "vaporware” as RGO
was working on a new product that was stiii a theory and was not done yet. (Tr. 1379-
1380, 1384). Considering the basic definition of the ferm, a jury could believe his
assessment was truthful, Regarding ény implication that the developer was overly
optimistic, a rational juror could also consider the use of this term to constitute a
protected opinion.

(73} The jury's verdict that the aforementioned state#nents were not
disparaging the p,rd;duct of RCO by false representation of fact was supported by some
‘competent, credible evidence. As such, we cannot overturn such verdict on weight of
the evidence grounds. See Stale v. Wilson, 113 Chio 5t.3d 382, 2007-Ohio-2202,
fI24, 26. This assignment of error is overruled. '

ASSIGNMENT OF ERROR NUMBER FOUR
1{74) Appeltant's final assignment of error posits:
{75} “THE ERRORS IN THE TRIAL COURT WARRANT A NEW TRIAL ON

ALL CLAIMS.”
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{76} Here, RCO merely reiterates that the breach of coniract problem
impacted the other claims. This assignment Is thus applicable only if we were to
sustain- RCO’s arguments regarding their breach of contract claim. As we are
uphdlding the jury finding no breach of contract, a new triat is not warranted on this
basis. This assignment of error is therefore overruled. |

{77} For the foregoing reasons, the judgment of the trial court is hereby

affirmed.

| Donefrio, J., concurs, . L

DeGenaro, J., concurs.

APPROVED:

( Josip T/UKOVICH,
IDING JUDGE

APPX20




CLERK OF COURTS
MAHGHING COUNTY, OHIO

DEC 1 8 2009

FILED
ANTHONY YIVO, CLERK

IN THE COURT OF APPEALS OF OHIGA

STATE OF OHIO )
) |
MAHONING COUNTY ) SS8: SEVENTH DISTRICT
R.C. OLMSTEAD, INC., y
)  CASENO. 08MA 83
PLAINTIFF-APPELLANT, )
)
-VS - ) JUDGMENT ENTRY
) : ,
GBS CORP., et al., )
. o)
DEFENDANTS-APPELLEES. )

For the reasons stated in the opinion rendered herein, the assignments of error
are without merit and are ovetruled. It is the final judgment and order of this Court that
the judgment of the Cgrﬁmon Pleas Court, Mahoning County, Ohio is hereby affimed.
Costs taxed against appellant.
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