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Orr. 1)orr.ml.>oe' 12, 2009 artd 11xrci[rhe.e' :1.7, 1009, I ha 13iq},)

77i_: i_Y icL Muri_ o1- p L N Ymwrvi c ii z, o^7_ri +or,r aricl e&Auqe:ri. u

rulinc:)/d.ec:rrti.on dor.ud. Octobe:r 15, 2009, m].I wiLMni .any

atdd-i r . i orttiC cv i cAc'ncc: t:i ny cora , i rAc^rc',ci 1 ro¢r i hr, l owe:r coia.ri-

°ccords, whi Ic: i:rr<orrcui Iy kra:; rriy ii rt cfccL:;irit) orr a "hpor i.crq"

p.iu:v-poei.cc9.1.y, o,r) A}7hx"I.Jr"r",., P!lrti rmt :itir' i.rl c r r cM„t:; J:1 t,c pvt.c ,'oz

7.:1, 2009. 14o r;uc.hn cnaxirr<) tn?a_N c"vc_r heJd., No .,aritr trrt3jrirni r,:

retlrx r eA i rr ip).o c9o< Iceg cri Chtt• t tttir9 crf [Apq>rOaI t, Ilr,wevr°.i_Iii_„

colavi <yr"arr_ictJ arid irtr,o:cporo'iec4 vvh,)'ic"vcIr Pir°Po:r-i_c".r31y i=o<>1: {rl,acca

d'r^ring i f.ta_i hrna:r:iny irtiet ii:a; t`r:cihstnr, vulaich bv<.n :ro wr-ititm w,ir ht t,r

rlew c9r<, i.s):i_On cia.i:(, ol: J)c,r•c"rak)c:r.I_'/, 7009., 'Ptr(c Ii.qlrr tt 1)_Lni ° tcf^

C.'o^rlrt oi nppxua l.;, r1101ttc)cx1 i_T_a r)r c.ic;:ion. i:o :eci Icocl. r"vcrr,'al ruanq

< haLUg<. ;:Cronr rl:.:; <#corr_.; i rtri d;Atx"cl Octr,h>c::r IJi, 2009, <r71 ,vr i ho[)i.

proper j'urin<9icc:ioct or "urFioeiry, ittrd wi_1:h)out ti.olrliruq ihc, hc°inq

i_i_ ,:c i c en:r_u o.; i_ri i r sr 001 ry ci.ai cra .I)c< r.rtaw:r _I_6p 7009, 'I'}ie,

t'olao+arirtq , cai i'i=c^^c"rrr^et^, +ut^.r-o o<^I ir^t>s,rt r^t! i.t) i¢,tct 1)tH°<"m1x:r ]'lk 400`_^

<fec i ni on ::

l„ 'I h1C'_ ('oUri poW ptJlSCtcj, o'rHi I rl<Yiry:)cJrciiS'Cl I ni_Ct ii '; Itr7yV r.('7zd:ioD

c9"ip:eoei I)<^ce^oil>c:c^ 77, 2009, wi_t:hc,ur- 1 1ri pic; r,virlrr'pr r• i hi:n tihat:

ava i I ob7 a i u ikur r'tmrl wftan i i wrot.<v Y:o Ur I r rkxrr I!;. 2009



d.eei.;iozr, .hraf. Llacrc) wrl., " tir-ae

Mr;.cr iuns i i Ic)d. `r.t)t-cmbo:r :3, 2009., No ctu.cl h(a.rinq cvrca t_rmc

pLacn. I'hug,, ia_u-a Clcxirt: A 14^4)cnaM, i ri r'nwr i r itrq i t c; ci(adui.os),

rcalicxd on o non cxit,ropl hic:a:r5rrq.
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r3aci s i on ia.Fat)ea l ead IracJr wra^ e3ra'I rri_ lYtc,vr iltitaezr 22, : 006 ).. nt>I m I_I.2rni_' „

,aicorrlny°H, Eqad_i lu" M;arc ir_tkca»iAi?_rt .)nrf ISr<in<la 'I'. Isar;l)rar, ii l.eacl.

t tle9 r n4c3i:icun 10 ) r Kc^I iet:i' I r'o0't ,ludyrucaJ:Ji ( ),r; Nrivr^mcx°:r ^6, 2007., ll:;

ivj_nc;vcaakririci, i h i t) wra•, i lua i l

Aptical I r,e° s Nt. r

ihc
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npni 'ai:ir^m; ui` l\ptic J.<z:ULo;tor9.. 'Ctru.a, rA<.co rd i_r,rq

ir_ior'nr•y:; l i^,i :d_ atxam. i Lcc'.Y rri°-.e'm:'i I y <;r.u9 i itialy 11 a.ccl it;.c`

Pqot:i c)n [ o : r ' ^ c L:Lc,a I^r-o'ar , l urlq0:cri i wi i_hi i n i I:.tn ta ^'c,;c^° i k r - u ( a ' _ 1 i inr •o' c"nc

'I hiai k)im"od <)zl /AptxoI..Ua.r Mr^l.:i cin i u:r^ IZo 1ic•,:i I r'qzn

,luclqrncn'C oci Nrrvcaii`ae:r '>.6, 1007; i L wan uat :i inn l y"_r i.?,),c Ir"r i r>r; w..a:s
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d.:i:rr.t ,auxd trru.xitnaLc ris.ul_i:, r;°..ni.cM! l^trtx; Ir.c`.°;; P4<d ^ict_t Lo:r^
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f or I yi.7.a.:rc^.:i

;;i,Ai.il[(: 'i:o rol Ic^(u (9c>.bL:r rIu.c i-i1. i A.. 'rra d,tsr, nr",c-lac•r:

lii1;:1 ){I ilI_ -NOI' ;xaid i hc-:r3t, Irlr>.u.:i.c`:;, ,llihuUC,ti clnrx ,a:r(I vvziriq int_o

F>vrpi r i) i hy by n'1td uia.)

Ait})cmlicqyi I1pFnIIcx' WRn/iQ/N"wak - r: a ii;a;rl i 1u: fJk,ucr ol' N>rit'iicti);

k)U:i'Ur(` i.Yt,c l <,>iic..i_ ean<J b.r_^:irdLy al IrrclncY ir> IYrc- T,anc;i-icMi9 i;sri

M_i.tcFial.^.l w)i^, ,aa.)i:{io°-i;f.cd k>y



appcaa.l.) . Al Lt,rrtey Nowak (a` ic?- noI t ,pewi I y t:b r, s:Hrrn an tzi)

/\,.Iicjnrnci:,tL ( ) f L;:rro r ixt - rany <agrpol l . u i . t r tto l Ler .f Y_crttntinc; 9:rnoi I h.uT:

r u Ling in i:hcr t r:i u l cou:r I, i rtc I uc1 r.u q r n hi :; Mur:S on f c>:r: ,<;unct-ionrs

taal_Ed t>epi_eathto:r 23, 2069. i`k.te /\p,f,claar o ("'rlurl. catyvct hr:ixn ,<ancdatlp.°:^

nr,x:intti Ah>'hx&la.ui. <.rny,vay, at)o:i.n vaiLkturli "Mhrlr ihy..

N(>r h:i:uci i t). CVm r'euCr r'r3- n;n, dRA7A//1r.tcrrtnoy ]Vo I

rroA:i:f rc*cA litilNfliri,c3i.on/nCix,rnmy Mii (lhc,.]_J by c:cri i I:ieca niail - clr i be

hcrxrin<jy w]a(°ct t)7{JA111;f' J111)(iM}•INI i tria.l iti<1 ',;3.?, w.,.., tlr,ir,ti.Cd.

c>Cx VoV(•tilbc'r,. '3, 2006 rz{_ 7P,n't.. .a^, "'i.7:r,rnc.y 100.a d.uc° l:c, V,waak,

pcruorlu II_y, ptz ru"unl i;o I,(' 7,:ft.`? t', Lanri [ i v':i I R. 7 I.. O,'u zrfrFranl.,

Nnsrxl< hr"q :a I so ctfl,tucIcui i hto (O r(;>r icr'U c>rr r Fri.[; crp

On aplnr<i I,NC('.n^J1/-Nuw,lk rlid r i t > l , r : ; ' } r r r i iy x,tr

r Yte tnrr r^oYrla t,l 'Lian M.ci_i.txr r'r7r `,tauniiorit,, : '--i ItA4. trn. ,

2009, i r)- lai <; r'ta{ISto^d. i:c, ('Iun<;(r Ih.rt wr,rf i rrcy un i.ll.:i.n (<,7a.:r:i ., (c L&h(`r

)00') tact'it,i7:i.. /\447c:l (cmr t`i5rl rt(W ^p+'ovi-[Lo ^any ,

irl fii., ui:>ptOI,a.i^O r.>r-i-cri_
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^umonte r7nh, becxi, acV<^<au.al<^ly r;cl i`n.ri hi itor r<ovi.cva,

^
appe I Io.i:o cou:>'t 7L, ncn: r cclr7_i.:rc;d W aclc3 re.:-<r, i hc<nl Mc ^p .(t...I F

1+,pl>.:R.. 7 2 . I k o l . i _ c t () r < l a;jnc v .. C9i l Icor, ' ; c 9 ):i.N t.. 1Vo.. £S OEi32, 2009

1)b:i_o 2£;Lll, I'ara.34. la r., i:i<ai, Y. i_e io r n:rl r,ifmc.. <Arc., poiI_ei:

co corr;l.ru<.i_ i.7^_c Icqul aryurn,cnr,t; isz awgypoY uE a
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OJaio 943 , I'.; rU. 99.

"I.f <an ur'elrunmrrc e ,sia> i liai_ can :,u,h? Ir11 .i;,'3:iC;Ilr7uOJ,1.-i. (>i cT:Y.".r:,

i.4_ :i;; rioL l<an <aPhMI at.<<l <'.t>rxYi `,; <ju.i y W _rIx A_ U. c}pi.. '" I_d.. ,

S^4R IAI' >>!I3.39yuo'i: i nq Ca.:rcicine`; v. <'a..rc9<mnc:n, 9' b Ui,,r . IVo. _l£' <̂., ,̂ : I'3 - < -

!ec'Crje-<9 i nc.)l:y, ab /S:p;,xiII oe <9 i cl. :[i<r< wi: i n' i:k;. 1 h i„ <s:r:<luuicui:. i.;a

1103 lViir,we;-t: 13°rcit, ar.ul. 71g7gx,ll_Diii <9i.<:1. n<>i ^rai;,a i.:}],c;;,<, <ar<3umc.ni., iti

ap amiqilm<^ni. W <orr:c^r <n r.Fl,c=_ .appcJ.a"lc lbr'i<°i . ifii;, r3our'i wYioirl.<l,

oi, ta<.9<.Irc;;scx9 1 L. 'I`fic<rp wac. n<i lurf(.eIclai io,i lu_r' t^hi , c;oiIsi_

i-.o do t<<) r.,u^T rth>o[il:.c, czc upcui ilplxol..l.c < „ c<cluc;;1:.

1ta;Krcl on ih.<t Abo<7cr, APF>col Ivrii: :mplc;:'im i hk,'i, i lii;; CrSILr"t
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1)c=-cnoih>c:r' :LE;, 200!l aitci ,):°r^n'ih>av_l'7, 7009, <irc9r_ri_}iai 1_rrc>r< m.; a

roanmak0: 5jrniatu9,^, '<ar iW n.F>lxo,;l. :i.zl t.
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2000 airrl orcl"r' 'T:rtc Iowc:r' crrurt: Lo KS:rorrctr Ly hr, Lri tt 17cui°i7i<g ,a:; i.o

Lbe DLF\WVt' .l(11)(;MICN`P rt;nc9n.r'cd ooi ititdl 1 trv (.cxr°i f1h»x) in'h;W.
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T.u^^ea I , t r z i ^ rc.c;uw,ti_.; i hrai- r l i i : a c:nitr,t :e'ovicm i hiA rna.1 rcx:. APhM7l,.a

fiaci tl r i qk,d ilc7i_iCtaj na. ihiti hrras.:r'iorl wh(,°c,. ;t rJr•i, t:il.i jn<3qYnalli

was rc r1r4cveN1, .iDC9 i r) r,a'eaa einr( t}.i<, yiaraxrJ i,3n-,h:i p;, raa'w = i iearr I liA.i^
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County of Cuyahoga
Clerk of CourtsGerald E Fuerst ,

..,^ M
U o

oc^
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L. MITCHELL, GUARDIAN FOR BERTHA W.

Appellee

-vs-

WESTERN RESERVE AREA AGENCY ON AGING

Date 12/16/2009

LOWER COURT NO.
2002 ADV0059296

PROBATE COURT DIVISION

MOTION NO. 427553

MOTION BY APPELLEE FOR RECONSIDERATION IS GRANTED: THE OCTOBER 15, 2009 JOURNAL

ENTRY AND OPINION IS CORRECTED TO REFLECT THAT APPELLANT'S MOTION FOR RELIEF

FROM JUDGMENT WAS FILED OVER A YEAR FROM THE DATE OF JUDGMENT FROM WHICH SHE

SOUGHT RELIEF. ALSO, THE FOLLOWING SENTENCE ON THE LAST PAGE OF THE OCTOBER 15;

2009 JOURNAL ENTRY AND OPINION WHICH READS,''THE COURT FINDS F1FRE WERE

REASONABLE GROUNDS FOR THIS APPEAL[,p' NOW READS "B^,SD UPON THE BRIE IN THIS

APPEAL AND AFTER THE HEARING ON APPELLEE'S MOTION/FOR SANCTIONS, WE RECONSIDER
.n ^a . . .. . , .. . . . ^. ... . . . . .. . .

AND FIND THAT THERE WERE NO REASONABLE GROUNDS FOR THIS APPE
.
AL." SEE JOURNAL

rn
cU ENTRY AND OPINION DATED DECEMBER 17; 2009.

C;E(;a 1610O

Judge MELODY J, STEWART, Concurs

FtECE1VEC3 FOR F9L{NCI

Judge ANNDYKE, Concurs
udg6=1 .

CHRISTINE T. MCMONAGLE



IN THE COURT OF APPEALS
RIGHTH APPELLATE DISTRICT

CUYAI-IOGA COUNTY, OHIO

LUANN MITCI-TELL,

Appellant,

WliST13R?N RESERVE AREA AGENCY
ON AG1NG,

CASE NO. CA-08

WI2AAA'S MOTION FOR
RECONSIDERATION

Appellee.

Appellee Western Reserve Area Agency On Aging (hereinafter "WRAAA") resp^ctfulty

moves this 1-Ionorable Court for reconsideration to the limited extent set forth in the

accompanying memorandum.

Respectfully submitted,

BUCICINGrM, DOOL TTLB & BURROUGHS, LLP

By: 4^^^- -- -
Ge'ald B. Chattman (0001851)
Dale A. Nowak (0014763)
OneCleveland Center, Suite 1700
1375 East Ninth Street
Cleveland, Ohio 44114-1724
dnowak@bdblaw.com
P: (216) 615-7319 F: (216) 621-5419
Attorney for Defendant-Appellee



MEMORANDUM,

Appellee WRAAA respectfully moves this Honorable Court to reconsider only tlic parts

of its opinion wliich at page 10 found that there were reasonable grounds for this app<,al, and

which at page 8 found that "Mitchell's motion was f:iled witliin one year of tha judgment from

which she sought relief, ...."

The grounds for this motion are contained in WRAAA's separate inotion for sanctions,

filed September 23, 2009, which are incorporated herein by reference for sake of brevity.

WRAAA respectfully requests that this Court find that there were no good grounds for

the appeal brought by Appellant Mitchell herein.

Respectiully submitted,

N, DOOLITITLE & BURROUGT-1S, LLP

By:
Gerald B. Chattinan (0001851)
Dale A. Nowalc (0014763)
One Cleveland Center, Suite 1700 ..
1375 East Ninth Street
Clevelanct, Ohio 44114-1724
dnowad<@bdblaw.com
P: (216) 615-7319 F: (216) 621-5419
Attorney for Defendnnt-Appellee

CERTIFICATE OF SERVICE

A copy of the foregoing Motion for Reconsideration was served via Certified Mail amd

U.S. Mail, postage pre-paid to LuAnn Mitehell, Esq., P.O.'Box 08531, Cleveland, Ohio 44108,

this^M'day of October, 2009,

Dale A. Nowak (0014763)



Court of ^aN of 0900
EIGHTH APPELLATE DISTRICT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
Noo 91546

LTJANN MITCHELL, GUARDIAN FOR BERTHA
WASHINGTON

PLAINTIFF-APPELLANT

vs.

WESTERN RESERVE AREA AGENCY
ON AGING
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ON RECONSIDERATION'

CHRISTINE T. McMONAGLE, P.J.:

Plaintiff-appellant, Luann IVlitchell, guardian for Bertha Washington,2 has

filed a notice of appeal with four May 1, 2008 judgment entries from the probate

court attached. Relevant to our consideration is the judgment denyingMitchell's

motion for relief from judgment.

BACKGROUND

The record before us, as established during years of protracted litigation,

demonstrates the following. In 1999, Mitchell, an Ohio attorney,3 was appointed

by probate court as guardian of the person and estate of Washington. At the

time Mitchell was appointed, Washington was in her 90's, lived at home, and

was enrolled in Ohio's "PASSPORT" program. Defendant-appellee, the Western

Reserve Area Agency on Aging (the "Agency"), was the company responsible for

administering the PASSPORT program. According to the program's regulations,

'The original announcement of decision, Mitchell v. W. Res. Area Agency on
Aging, 2009-Ohio-5477, released October 15, 2009, is hereby vacated. This opinion,
issued upon reconsideration, is the court's journalized decision in this appeal. See
App.R. 22(E); see, alSO, S.C.Prac.R. Ii, SectAon 2(.S.)(lj.

2 Mitchell was removed as guardian of Washington's estate in October 2003, but
remained guardian of Washington's person until her death in November 2003.

'Mitchell's license was suspended for 18 months (with the final 12 months
suspended on conditions) in April 2008 because of her conduct in this case. Cleveland
BarAssn. v. Mitchell, 118 Ohio St.3d 98, 2008-Ohio-1822, 886 N.E.2d 222.
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Washington was to be afforded health-care benefits only while she resided at

home; the benefits would terminate if she became confined to a nursing hoine or

reh abihtation facility.

Beginning in November 1999, Wasllington had to reside in a rehabilitation

facility. Tn mid-December 1999, the Agency terminated her enrollment in

PASSP®RT. Mitchell filed an appeal of the Agency's termination; a state

hearing officer subsequently determined that the Agency had lawfully

terminated Washington from the program. The officer noted, however, that

when a recipient of the program files a timely appeal, the Agency could not

terminate her benefits until the state officer's decision.

Mitchell then initiated another administrative appeal, again challenging

Washington's termination in the program, and also asserting a new claim for

reimbursement for benefits during the pendency of the appeal. Washington's

termination in the program was upheld, but the Agency was ordered to

reimburse lier for health-care expenses she paid from February 5, 2000 (the date

she was discharged from the rehabilitation facility) through March 28, 2000 (the

date of the hearing officer's decision in the initial appeal).

Beginning in July 2000, the Agency attempted to obtain documentation

from Mitchell regarding Washington's health-care expenses for the time covered

in the reinlbursement order. Its attempts were unsuccessful.
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ln April 2001, Mitchell filed an ex-parte motion with the probate court

seeking to have the court enforce the reimbursement order. Mitchell claimed

that Washington had $31,527 in reimbursable expenses. During a hearing,

Mitchell produced a one-page document listing expenditures for Washington's

health care in the amount of $29,577. She did not provide doctunentation to

corroborate the expenditures, or even names of the health care providers, and

the one-page document was rejected as insufficient by the Ohio Department of

Aging, the agencv responsible for approving reimbursement. Further requests

by the Agency to Mitchell for appropriate documentation were unsuccessful. The

probate court dismissed the action for lack of jurisdiction in January 2002.

Mitchell did not appeal.

In February 2002, Mitchell filed a complaint for declaratory judgment in

probate court, again claiming $31,527 in reimbursable expenses on Washington's

behalf. Attempts were again made by the Agency to obtain documentation from

Mitchell in regard to Washington's expenses, but the attempts were again

unsuccessful.

In June 2002, while the declaratory judgment action was still pending in

probate court, Mitchell filed an "emergency proceeding" in the General Division

of the Cuyahoga County Common Pleas Court, seeking an order reducing

Washington's claim of $31,527 of reimbursable expenses to judgment. Two days
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later, Mitchell voluntarily dismissed the declaratorv judginent action which had

been pending in probate court. The general division trial court dismissed the

"emergency proceeding" after a hearing.

In July 2002, the Agency filed a motion in probate court for attorney fees

and sanctions. The motion was denied in October 2003, without a hearing. Also

denied was an application made by Mitchell for guardian and attorney fees for

a collection action sbe had successfully litigated on behalf of Washington's

estate.4 The Agency and Mitchell both appealed, and this court reversed both

judgments. Mitchell v. W. Res. Area Agency on Aging, Cuyahoga App. Nos.

83837 and 83877, 2004-®hio-4353.

A hearing on the Agency's motion was had on remand, and the Agency was

awarded $42,815.79 in attorney fees and expenses as sanctions against Mitchell.

Mitchell's application for guardian and attorney fees was granted, but her

request for $5,000 was reduced to $1,525. Mitchell appealed, and this court

reversed the $42,815.79 award to the Agency, but affirmed the $1,525 award to

her. Mitchell v. W. Res. Area, Agency on Agi,ng, Cuyahoga App. No. 86708, 2006-

Ohio-2475.

On remand again, a hearing was held on Noveuiber 9, 2006. Mitchell

failed to appear for the hearing, and after the court determined that notice of the

'Mitchell v. Anderson, Probate Court Case No. 2000 ADV0037282.
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liearing had been sent to her, the Agency presented evidence. In an entry dated

November 22, 2006, the court awarded judgment in favor of the Agency and

against Mitchell in the amount of $32,154.79. Mitchell appealed to this court,

but the action was dismissed because of her failure to transmit the record.

Mitchell v. W. Res. Area. Agency on Aging (Feb. 16, 2007), Cuyahoga App. No.

89206. The Agency thereafter attempted to collect its judgment from Mitchell;

Mitchell was found in contempt of court because she failed to provide discovery.

MOTION FOR RELIEF FROM JUDGMENT

On November 26, 2007, Mitchell filed a motion for relief from the

1\rovember 22, 2006 judgment, in which she contended that slie never received

notice of the November 9, 2006 hearing. A hearing was held on the motion on

April 23, 2008, and Mitchell testified to the following: (1) she was living in

Florida in November 2006; (2) she did not inform the court of a forwarding

address in Florida because she did not have a "permanent" residence there;

rather, she lived in various places, either house-sitting for people or temporarily

staying with friends; (3) she maintained a post-office box in Cleveland while she

was in Florida, and allowed two people (one of whose first name she did not even

know) to have access to the box. She did not request either person to forward

her rriail to her-sometimes they were "gracious enough to send it," but it was

"not something done on a regular or consistent basis"; (4) she filed her motion for
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relief when she did because she needed time "to shop to find an attorney who

as] willing to volunteer their time and secretarial assistance to get something

done on [her] behalf"; and (5) she did not file the motion herself, even though she

was a licensed attorney at the time, because she was "not going to file any

motions on [her] behalf when it comes to you [i.e., the Agency's attorney]."

The court denied Mitchell's motion for relief and this appealed followed.

We review Civ.R. 60(B) motions for relief from judgment upon an abuse of

discretion standard. Rose Chevrolet,, Irtc. v. Adanzs (1988), 36 Ohio St.3d 17, 20,

520 N.E.2d 564. "The term `abuse of discretion' connotes more than an error of

law or judgment; it implies that the court's attitude is unreasonable, arbitrary

or unconscionable." Blakemoi°e u. Bla,kemor•e (1983), 5 Ohio St.3d 217, 219, 450

N.E,2d 1140.

Civ.R. 60(B) allows a court to grant relief from a final judgment, order, or

proceeding for the following reasons:

"(1) mistake, inadvertence, surprise or excusable neglect;

"(2) newly discovered evidence which by due diligence could not have been

discovered in time to move for a new trial * * *;

"(3) fraud * * , misrepresentation or other misconduct of an adverse party;
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"(4) the judgment has been satisfied, released or discharged, or a prior

judgment upon wbich it is based has been reversed or otherwise vacated, or it

is no longer equitable that the judgment should have prospective application; or

"(5) any other reason justifying relief from judgment."

The rule also provides that "[t]he motion shall be made within a

reasonable time, and for reasons (1), (2) and (3) not more than one year after the

judgment, order or proceeding was entered or taken." Civ.R. 60(B).

To prevail on a motion for relief from judgment, the movant must

demonstrate that: "(1) the party has a meritorious defense or claim to present

if the relief is granted; (2) the party is entitled to relief under one of the grounds

stated in Civ.R. 60(B)(1)-(5); and (3) the motion is made within a reasonable time

***." GTR Automatic Elec., Inc. u. ARC Industries, Inc. (1976), 47 Ohio St.2d

146, 150, 351 N.E.2d 113. If any of these requirements are not met, the trial

court must overrule the Civ.R. 60(B) motion. Rose Chevrolet at 20.

The trial court denied the motion because it found that it was not made

within a reasonable period of time as required by Civ.R. 60(B). Upon review, we

hold that the trial court did not abuse its discretion by denying the motion.

Mitchell did not state in her niotion upon which of the enumerated

grounds under Civ.R. 60(B)(1)-(5) it was based, but her attorney argued

excusable neglect (Civ.R. 60(B)(1)) at the hearing. Motions filed pursuant to



Civ.R. 60(B)(1), (2) or (3) must not only be filed within one year of the judgment,

but also within a reasonable time, and courts have found Civ.R. 60(B) motions

untimely even though they were filed within one year of judgment. See Walnut

Equip. Leasing Co., Inc. v. Saah (Feb. 21, 2001), Lorain App. No. 00CA007600,•

Hughes v. Ohio Energy Cincinnati, Inc. (June 29, 2001), Greene App. No.

2001-CA-13; Stickler t). Ed Breuer Co. (Feb. 24, 2000), Cuyahoga App. Nos.

75176, 751.92 and 75206; and Morgan u. Dye (Dec. 10, 1998), Franklin App. No.

98AP-414, citingAdom.eit v. Baltimore (1974), 39 Ohio App.2d 97, 316 N.E.2d

469.

In this case, Nlit.chell's motio was filed over a year from the date of the

judgment from which she sought relief. Thus, to the extent that Mitchell's

motion was based on Civ.R. 60 (B)(1-3), it was untimely. Moreover, to the extent

that the motion was based on Civ.R. 60(B)(4) or (5), it was also untimely. The

record indicates that Mitchell was aware of the judgment against her soon after

it was entered on November 22, 2006, because she filed a notice of appeal on

December 22, 2006 (the case was dismissed in February 2007 because she failed

to transmit the record). Mitchell's delay in filing the motion for relief because

she had to find an attorney who would volunteer his time because she did not

want to deal with the Agency's attorney did not qualify as a ground for granting

relief. In particular, the record demonstrates that at various times in this
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extensive litigation Mitchell acted without other counsel (in instances that

personally implicated her) against the same attorney, even as recent as when

she filed her December 22 notice of appeal.

Moreover, Mitchell's claim that she did not receive notice of the hearing

date did not qualify as a ground for relief. It goes without citation that attorneys

(and pro se parties) are obligated to inforxn a court before which they have a case

or cases pending of any change of address, and keep themselves apprised of the

proceedings: Mitchell did neither. She moved to Florida without providing the

court a forwarding address, and did not have a system in place for receiving her

mail from her Cleveland post-office box. ("If the party or b.er attorney could have

controlled or guarded against the happening of the particular failure at issue,

the neglect is not excusable." Vanest v. Pillsbury Co. (1997), 124 Ohio App.3d

525, 536, 706 N.F.2d 825.)

Finally, Mitchell did not demonstrate that she had a meritorious defense

or claim to present if relief was granted. Mitchell's statement that "she may

have been able to present evidence to the court that the amount that the court

ultimately awarded on November 9' was incorrect," was insufficient to

demonstrate a meritorious defense.

In light of the above, the first assignment of error is overruled.
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NOVE1lJ:BER 22, 2006 JUDGMENT

I^^or her second assignment of error, Mitchell argues that the trial court

failed to follow the instructions of this court upon remand in 2006, which

resulted in the November 9 hearing and November 22 judgment. We are

without jurisdiction to consider the argument.

As already mentioned, Mitchell filed an appeal of the November 22

judginent, but it was dismissed because she failed to transmit the trial court

record. Mitchell, Cuyahoga App. No. 89206. Mitchell did not appeal the

dismissal to the Ohio Supreme Court. As such, her argument in this appeal

relative to the November 22 judgment is untimely and we are without

jurisdiction to consider it. Accordingly, the second assignment of error is

overruled.

Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

Based upon the briefs in this appeal and after the hearing on appellee's

motion for sanctions, we reconsider and find that there were no reasonable

g-rounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.



A certified copy of this entry shall constitute the inandate pursuant to

Mcl1/fONA

MELODY J. STEWART, J., and
ANN DYKE, J., CONCUR
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