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ISSUE PRESENTED FOR REVIEW

Whether the Ohio Board of Tax Appeals acted reasonably and lawfully when it
determined that the real property located at 1141 Central Parkway, Cineinnati, Hamilton County,
Ohio, which was owned by Anderson/Malibie Partnership and leased to LKH Victory Corp. d/b/a
Cincinnati College Preparatory Academy for use solely as a public school from October 7, 1999
through October 6, 2004, is entitled to a real property tax cxemption commencing as of

January 1, 2002 and the remission of taxes, penalties, and interest for the years 2000 and 2001.

STATEMENT OF THE CASE

On July 28, 1999, LKH Victory Corp. d/b/a Cincinnati College Preparatory Academy
(“CCPA™), as lessee, entered into a triple-net Lease Agreement' (the “Lease™ with
Anderson/Maltbic Partncrship (“"AMP™), as lessor, for the use of the real property located at
1141 Central Parkway, Cincinnati, Ohio {also commonly known as 315 W. Twelfth Street,
Cincinnati, Ohio) and having Hamilton County, Ohio real property parcel number 076-0001-0010-00

(the "Property”). (Supp. 26-58; S.T. 264-296; Stip. 1[8).2

I'or purposcs hereof, the use of the term “triple-net lease” indicates lease provisions whereby
the lessee, in addition to rental payments, is also responsible for real estate tax, insuraice,
and maintenance/utility payments for the Property. (Supp. 2; Stip. §8).

Citations hereinto “Sup%).”_ are 10 the Supplement to Brief of Appellant filed in this case on
December 4, 2009, Citations hercin to “Stip.” arc to the Stipulations of Fact mutually
agreed upon by the parties hereto, filed with the Board of Tax Appeals on July 10, 2008 and
located at Su(]gp. 1-5. Citations to “S.T.” ate to the Statutory Transcript submitted to the
BTA by the Commissioner on March 14, 2007.



On December 30, 2002, AMP, as the fee title holder of the Property, and CCPA, asa
statutorily-created public school leasing the Property, filed an Application for Real Property Tax
Exemption and Remission (the “Application™) pursuant to R.C. 5715.27. (Supp. 16-23; 8. T. 254~
261). The Application, identified as DTE No. IE 3942, seeks to remove the Property {rom the
IHamilton County tax list and duplicate, place the Property on the Hamilton County auditor’s tax
exempt list commencing as of January 1, 2002, and have any taxes, interest, and penalties paid in
relation 1o the Property remitted for the tax years 1999, 2000, and 2001.

'The Ohio Tax Commissioner (the “Commissioner™) issucd a Final Determination on
the Application on October 27, 2006. (Supp. 7-10; S.T. 1-4). In the Final Determination, the
Commissioner incorrectly held that the real property tax exemption available for public schoolhouses
and the ground attached thereto under R.C. 5709.07(A)(1) was not available to the Property since
CCPA leased the Property from AMP to operate a public school. The Commissioner, therefore,
denied the Application. AMP and CCPA timely filed a Notice of Appeal on January 5, 2007 with
the Ohio Board of Tax Appeals (the “BTA™).

In its Decision and Order issued on August 18, 2009, the BTA reversed the Final
Determination, holding that the Commissioner erred when denying the Application. In applying
R.C. 5709.07(AX(1), the BTA correctly found that the Property need not be owned by CCPA to
qualify for exemption as a public schoolhouse. Rather, the BTA found that the proper test for
exemption for leased property is whether the property is presently being used for a statutorily-

recognized exempt purpose (e.g., as a public schoolhouse).

Despile requesling a tax, interest, and penalty remission for 1999, Ap(peliants acknowledge
that they are not entitled to such a remission for 1999 pursuant to RIC. 5713.08.



In addition, the BTA correctly concluded that CCPA is a public school and that a
public schoolhouse was located on the Properly in accordance with R.C. 5709.07(A)(1). The BTA
derived this conclusion {from long-standing legal precedent establishing that the term “public” in
R.C. 5709.07(A)(1) is based on the use of the subject property, not its ownership.

The Commissioner filed a Notice of Appeal with the Ohio Supreme Court

(this “Court”) on September 17, 2009.

STATEMENT OF THE FACTS

L Stipulated Facts

In licu of an evidentiary hearing before the BTA, Appellant and Appellees filed with
the BTA mutually agreed upon Stipulations of Fact on July 10, 2008. The Stipulations of Fact and
the Statutory Transcript submitied to the BTA by the Commissioner comprisc the evidentiary record
for this matter.

I1. Legislative Authority for Public Community Schools

When the Ohio General Assembly passed Am.Sub.ILB. No. 215 and Am.Sub.5.B.
No. 55 in 1997, it authorized the creation of community schools in Hamilton County. Community
schools established under the authority of R.C. Chapter 3314 are public schools and a part of the
State of Ohio’s programs of education. R.C. 3314.01(3). Community schools, as public schools,
receive funding from the State of Ohio’s educational appropriations. The funding appropriated to the
local school district in which a community school operates is reduced by the amount of funding the

community school receives, See R.C. 331408,



Ohio law requires that community schools be formed as non-profit corporations under
R.C. Chapler 1702, and the school’s educational program must be detailed in the charter contract
establishing the school. R.C. 3314.03. A community school is formed when a governmental entity
(a “Sponsor’) enters into a charter contract with the founders of the school. R.C.3314.02. A public
community school is authorized to acquire facilities as needed and contract for any services
necessary for the operation of the school. R.C. 3314.01(B).

The Sponsor and the Ohio Department of Education (in the present case, the
Ohio Department of Education is the Sponsor) monitor the educational program of the school and its
fiscal management to ensure that it complies with its charter contract. R.C. 3314.105, 3314.07,
3314072, and 3314.073. The Sponsor is authorized to terminate the community school’s charter
contract, its status as a public commumty school, and its state funding if the school: (i) fails 1o
comply with the charter contract; (i) fails to meet generally-accepted standards of fiscal
management; or (iii) violates applicable state or federal law. R.C. 3314.07(B). Moreover, a public
community school is audited by the Auditor of the State of Ohio in the same fashion as any Ohio
school district. R.C.3314.03 and 117.10.

In addition to statutorily creating public community schools, the Ohio General
Assembly also emphasizes by statute that it does not intend for public community schools, like
CCPA, 1o use state funds (which represent a large portion of a public community school’s funding)
to pay taxes, including real estate taxes. R.C. 3314.082. The Commissioncr’s position in this case is

inapposite to this statutorily-enacted legislative intent.



HI. AMP and CCPA

AMP is an Ohio general partnership consisting of two general partners, (Supp. 1-2;
Stip. 42). AMP purchased the Property on June 23, 1987 (Supp. 3; Stip. §10) and, from
June 23, 1987 through December 20, 2006, AMP was the fee simple holder of the Property.

CCPA is a public community school established under the authority of R.C. Chapter
3314, (Supp. 2; Stip. §4). It was incorporated in 1998 as an Ohio non-profit corporation for
educational purposes, and since its inception has operated and continues to operate as a community
school for children in kindergarten through eighth grade. (Supp. 2; Stip. 143, 5). As an entity
organized solely for educational purposes, CCPA applied for and received Section 501(c)(3),
Title 26, U.S. Code tax-exempt status from the Internal Revenue Service. (Supp. 2; Stip. 16).

[n accordance with R.C. 3314.02, CCPA entered into a charter contract with its
Sponsor, the Ohio Department of Education, in 1999, which formally established CCPA as a public
school under Ohio law. (Supp. 2; Stip. 7). The charter contract details the school’s educational
program. (Supp. 2; Stip. §7).

Under the authority of R.C. 3314.01(B), CCPA leased the Property from AMP for the
operation of its public school. (Supp. 3; Stip. 9§11, 13). The relationship of CCPA and AMP as
lessee-lessor was formalized by the Lease, which was amended pursuant to the First Amendment to
Lease dated Oclober 6, 1999 (the “Amendment™). (Supp. 2-3; Stip. 198, 9; S.T. 26-58). Under the
Lease and the Amendment, CCPA leased the Property from October 7, 1999 through
October 6, 2004 (the “Term™ and paid monihly rental for the Property of $22,958.04.
(Supp. 3; Stip. 9412, 14; 8.T. 26-58). Further, the Lease required that CCPA, as the tenant, pay all
real estale taxes and assessments associated with the Property during the Term.

(Supp. 3; Stip. 915; S.T. 26-58).



During the Term, CCPA leased and used the Property for the sole purpose of
operating a public community school for children in kindergarten through eighth grade.
(Supp. 2-4; Stip. 49413, 18). In fact, this is the only use of the Property permitied io CCPA by the
Lease, CCPA’s Articles of Incorporation, CCPA’s charter contract, and CCPA’s Section 501(c)(3)
determination letter. (Supp. 4; Stip. §22). Further, during the Term, the Property consisted solely of
CCPA’s classrooms and administrative offices and, other than leasing the Property to CCPA, AMP
did not conduct any business or housc any administrative offices at the Property.
(Supp. 3, Stup. 913, 17).

CCPA, a non-profit corporation, did not sublease the Property to any third party or
usc the Property for the purposc of generating a profit therefrom. (Supp. 4; Stip. §19). Rather, the
Property served solely as a public schoolhouse containing classrooms and administrative offices

from October 7, 1999 through October 6, 2004. (Supp. 3-4; Stip. 49 12, 13, 18).”

LAW AND ARGUMENT

L Standard of Review - The BTA’s Decision Must be Affirmed if 1¢ is
Reasonable and Lawful.

The Court’s revisory jurisdiction in this casc is statutorily delineated in R.C. 5717.04:
“If upon hearing and consideration of such record and evidence the court decides that the decision of
the board appealed from is reasonable and lawful, it shall affirm the same *** . Thus, this Court’s

“duty is limited to determination of whether the decision of the Board of Tax Appeals was

UFpn the expiration of the Term, CCPA relocated its school to 1425 Linn Street, Cinginnati,
Ohip, where it remaing today. CCPA never operated its school at two separate locations. Al
all times pertinent to the Application and during the Term, CCPA only operated iis school at
the Property. (Supp. 4; Stip. 20).



unreasonable or untawlul.” Severn Hills School v. Kinney (1986), 28 Ohio St.3d 186, 186-187, 503
N.E.2d 163.

Based upon the undisputed facts set forth above and the well-established legal
precedent set forth below, no basis exists to find the BTA’s decision unreasonable or unlawiul. The
BTA’s decision is correct and should be upheld.

I Real Property L.cased and Used Exclusively as a Public Schoolhouse by a

Public_ Community School is  Entitled to Exemption under
R.C. 5709.07(AX1).

Under the authority of R.C. 3314.01(B), CCPA is a public school authorized to
acquire facilities as needed for the operation of the school. Indeed, CCPA leased the Property 1o
operate a public school. The Property contained a public schoolhouse, wherein administrative
offices and classrooms were Jocated. For the entire Term, the only use put to the Property by CCPA
was to operate a public school. CCPA, as a nonprofit corporation and lessee, did not lease or
otherwise use the Property with a view to profit therefrom,

Under these undispuled facts and the applicable law, the Property was exempt from
taxation for the years 2000 — 2004 by R.C. 5709.07(A)(1), which plainly provides real property tax
exemption for:

Public schoolhouses, the books and furniture in them, and the ground

attached to them necessary for the proper occupancy, use, and

enjoyment of the schoolhouses, and not leased or otherwise used with

a view to profit][.]

The Commissioner argucs that the Property is not entitled fo exemption under
R.C. 5709.07(A) 1) because 1t was leased by the owner with a view to profit, irrespective of the uses
put to the Property by CCPA as lessee. As determined by the BTA, this position is clearly erroncous

and contrary to the controlling casc law. The availability of the tax exemption in R.C. 5709.07(A)



hinges on whether a qualified lessee (i.¢., a public school, church, or public university) is using

the subject real property with a view to profit, not whether a for-profit /essor is nusing the

subjcet real property with a view to profit.

A, The BTA has Correctly and Repeatedly Determined that
Property Leased by a Public Community School is
Entitled to Tax Exemption,

The BTA entertained the Commissioner’s “leasing” argument on two previous
occasions and twice followed applicable case precedents and sound logic in denying the argument.

In 2002, the BTA first addressed a case with facts and legal arguments identical to
those at issue presently. In Performing Aris School of Metro. Toledo, Inc. v. Zaino (Dec. 20, 2002),
B.T.A. Casc No. 2001-J-977, unreported’ (reversed on jurisdictional grounds by Performing Arts
School of Metro. Toledo, Inc. v. Wilkins (2004), 104 Ohio St.3d 284, 819 N.E.2d 635), an Ohio non-
profit corporation, formed for the sole purpose of operating a public community school under R.C.
Chapter 3314, leased real property to operate a public school from an Ohio limited partnership. Id. at
*6. The lessee~-public community school, which paid rent and real cstate taxes for the real property
under the lease, filed a real property tax exemption application pursuant to R.C. 571527, Id. at *1,
*6. The exemption was sought for a public schoolhouse in accordance with R.C. §709.07(A)(1). 1d.
at *o.

Consistent with his opposition here, the Commissioner in Performing Aris Sch@ol
presented several arguments as to why the exeraption should be denied, including that the fee title

holder was using the property with a view to profit. Id. at *3-*5. Recognizing that the

Copies of all unreported cases cited hercin are contained, in alphabetical order, in the
Appendix attached hereto.



Commissioner offered and had no judicial authority to support his argument, the BTA dismissed the
“leasing” argument as follows:

Although the subject property may produce income for its owner, it is

being used as a schoolhouse for educational purposes. PASMT isnot

using the property with a view to profit. The Attorney General secks

to distinguish Bexley Village, upon the difference in language

between the exemption conferred upon “lands connected with public

institutions of learning, not used with a view to profit,” and the

exemption for schoolhouses “and the ground attached to them * * *

not leased or otherwise used with a view to profit.” We find nothing

in the language which limits the exemption upon the use of the

property, without regard to ownership.
Id. at *10. Thus, the BTA granted the requested tax exemption for the real property leased by the
public community school to operale a public school. 1d. at 6,578

In the case at bar, the BTA again considered the Commissioner’s claim that
exemption under R.C. 5709.07(A)(1) is unavailable since AMP leascs the Property to CCPA for
rental payments. Anderson/Malthie Partnership v. Wilkins (Aug. 18,2009), B.T.A. Case No. 2007-
A-11, unreported. Afler considering factually similar cases under R.C, 5709.07(A ) 1), (A)2), and
(A)(4), the BTA reiterated that the Commissioner’s “leasing” argument is simply unsupported and
again dismissed it. 1d. at ¥9-*11.

By applying the controlling law as set forth below and the BTA’s reasoning from

Performing Arts School and Anderson/Maltbie, this Court should uphold the BTA’s Decision and

QOrder as reasonable and lawful.

& g = s . . . - . . .
The Commissioner argues that Performing Arts Schoof has no precedential value since it was

reversed by this Court on junisdictional grounds. While this may be technically correct, this
Court did not question or even address any of the substantive legal issues or authority raised
or relied on by the BTA in Performing Aris School and the BTA’s analysis and determination
should be respected.



B. This Court and Ohio’s Appellate Courts Have Also
Consistently Held that the Availability of Tax Exemption
for Leased Property Under R.C. 5709.07(A) I's Determined
by the Use of Property by the Lessce,

This Court has made it syllabus law that real property otherwise subject to tax
exemption under R.C. $709.07(A) remains qualified for such exempt status even if the property is
leased from a for-profit entity, and not owned by the party entitled to the exemption. Cleveland State
Univ. v. Perk (1971), 26 Ohio St.2d 1, 268 N.E.2d 577, paragraph two of the syllabus.

In Cleveland State, a public university sought a real property tax exemption for
several relocatable buildings it leased from a for-profit entity, which buildings were placed and used
on university properly. Like the Commissioner in the case at bar, the Ohio Auditor argued that the

buildings were not subject to tax exemption under R.C. 5709.07(A) because the owner/lessor of the

buildings was using the buildings with a view to profit:

Appellee also appears to be conlending that the language of
R.C. 5709.07 “not used with a view to profit” refers to and controls
the language “public colleges and academies and all buildings
connected therewith™; that the buildings are used by their owner,
Modulux, with a view to profit by deriving rental therefrom, thus
precluding tax exemption under the language of R.C, 5709.07
itself.

Id. at 6, 268 N.E.2d 577 (emphasis added). This Court rejected the argument:

Legal precedent of long standing, however, has adopted a different
interpretation of such language. *#*

We conclude, therefore, thal under the provisions of R.C. 5709.07,
exempting from taxation “public colleges and academies and all
buildings connected therewith,” buildings located on the campus of'a
state university and used exclusively for classrooms and faculty
offices are exempf from taxation, even though such buildings are
not owned by the university, but are leased for a term of years,
with provision for rental therefor, from a corporation for profit.

Id. at 6, 8, 268 N.I.2d 577 (emphasis addcd).
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The seminal casc subsequently applying the general rule set forth in Cleveland State is
Bexley Village, Ltd. v. Limbach (1990), 68 Ohio App.3d 306, 588 N.E.2d 246. In Bexley Village, a
limited partnership which owned an apartment complex and an adjacent parking Jot leased the
parking lot to Capital University for an initial term of 11 months at $1 per month, after which the
parties renewed the lease on a month-to-month basis. Capital University, which used the leased
premises for student parking, was responsible for any real property taxes assessed on the lot, 1d. at
307, 588 NLE.2d 246. As aresult of Capital University’s lease and use of the parking lot, the owner
of the parking lot sought to have the property exempted from taxation under R.C. 5709.07(A)(4). Id.
The Ohio tax commissioner aspired to deny this application because the owner was not a qualifying
party under the statute (i.e., a public schoolhouse, church, or public college) and the property was
leased and used by the owner with a view toward profit.

Like the standard for public schoolhouses in R.C, 5709.07(A)(1), R.C. 5709.07(A)4)
provides that all lands connected with public institutions of learming which are not used with a view
to profit are exempt [rom taxation, Under this standard, the Bexley Village court first examined
whether the party using the subject property in a statutorily-exempt manner was required to be the
owner of such property. The appellate court concluded “that unity of ownership and use is not
required to satisfy the ‘connecied with’ element of R.C. 5709.07.” Id. at 310, 588 N.E.2d 246
(emphasis addcd).

The next issue addressed by the Bexley Village courl was whether the property was
being used with a view to profit in violation of R.C. 5709.07(A). While recognizing that the owner
of the property was receiving rent and tax payments from the lessee, the court adopted the long-

standing general rule that “[i]t is the use of the property which renders it exempt or nonexempt, not
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the use of the income derived from it.” Id. at 311, 388 N.E.2d 246. 'The court explained the *not
used with a view to profit” provision as follows:

The provisions are intended to ensurc that only property used for the
stated purpose is exempted from taxation, Consequently, the issue is
the use of the property, rather than the incidents of ownexship. The
focus is on the property itself, rather than the lessor or lessee,

S

Where the propertv is used for cducational purposes, the
property is cxempt from taxation even though it produces income
for its true owner. When applving the phrase “not used with a
view to profit” found in R.C. 5709.07, the court should focus on
the use to which property is_put by the party entitled to
exemption under the statute.”

Id. (emphasis added.) Thus, the Bexley Village court upheld the BTA’s decision to exempt the

subject property from taxation,

C. The BT A Has Consistently Applied the Identical Analysis
in Repeatedly Ordering Tax Exemption for L.cased
Property Used as Iouses of Public Worship Under
R.C. 5709.07(A)2).

Following the Bexley Village decision, the BTA on numerous occasions considered
appeals closely resembling the facts in this matter regarding the R.C. 5709.07(A}) exemption for
houses of public worship. In cach, the BTA ruled that a lessee-church’s use of property, despite the
payment of rent to the owner thercof, qualified the property for tax exemption under
R.C. 5709.07(A)2). See, Gary Clair/Christ United Churchv. Tracy (Sept. 11, 1998), B'T.A. Case

No. 97-K-306, unreported; Northcoast Christian Cir. v. Tracy (July 18, 1997), B.T.A. Case No.

7 The Appellees emphasize that the court referenced R.C. 5709.07 in general, and not to a

specific portion thereof, when stating that the phrase “not used with a view to profit” causes
the focus to be placed on the use to which the property is put by the party entitled to
exemption under the statute.
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96-M-811, unreported; and Jubilee Christian Fellowship, Inc. v. Tracy (May 17,2002), B.T.A. Case
No. 99-R-239, unreported.

In Gary Clair, a church leased property from its owner on a month-to-month basis in
exchange for rent payments. The property was used by the church exclusively for public worship.
B.T.A. Case No. 97-K-306, unreported at *1-2. The application for exemption was filed pursuant to
R.C. 5709.07(A)2), which exempts houses used exclusively for public worship and the grounds
attached thereto, if not leased or otherwise used with a view to profit. Consistent with his stance in
Bexley Villuge, the Tax Commissioner sought to deny the application since the lessor’s intent was to
profit from the property. Id. at *2. The BTA reversed the Tax Commissioner, ruling:

In the present case, the evidence is unrefuted that the lessee, by virtue

of its monthly rental, has posscssion to the subject property. The

evidence 1s also unrefuted that the lessee uses the property as a

house_of public_worship. *** Accordingly, we find that the

subject property is used “exclusively for public worship” and
“that it is not leased or otherwise used with a view to profit.”

Id. at *8 (cmphasis added).

The BTAs ruling in Northcoast Christian Cir. likewise clarifies that a lessee’s use of
leased property for an exempl purpose exempts such property from taxation under R.C. 5709.07(A).
Again, the Tax Commissioner sought to refuse an exemption for real property leased and used for
public worship by a church because the subject property was leased with a view to profit (i.¢., rent
was paid to the owner of the subject real property in the amount of $21,105 per year). B.'T.A. Case
No. 96-M-811, unreported al *2.

On appeal, the BTA addressed the two critical inquiries under R.C. 5707.07(A):
(1) which party’s use of the property is determinative; and (2) whether the lease of property to an

otherwise exempt party bars an exemption. These questions were both answered in favor of
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exemption. The proper focus is “on the use the property is put by the party entitled fo the exemption
under the statute”, and therefore “the lease by which the [lessee] obtains the right to use the property
is not a bar to exemption.” Id. at *6.

In Jubilee Christian, the BTA once more reversed the Tax Commissioner’s
misapplication of R.C. 5709.07(A). In exchange for rent of $2,600 per month and the payment of
utilities and property taxes, a church leased real property for use as a public house of worship. The
church sought exemption from taxation under R.C. 5709.07(A). B.T.A. Case No. 99-R-239,
unrcported at *9-*10. The Tax Commissioner again argued that a tax exemption was improper since
the real property owners profited from the lease. Id. at *1, *10. Following the precedent and logic
of Cleveland State and Bexley Village, the BT A again rejected the argument:

The fact that all or a portion of a house used for public worship is
leased does not necessarily disqualify the property for exemption.

oAk

Just as for public colleges, R.C. 5709.07(A)2) makes a distinction
between “houses used exclusively for public worship” and “the
ground aitached 1o them that is not leased or otherwise used with a
view to profit * * ** Therefore, as the court in Bexfey Village
instructed, the focus should be on the use of the property by
Jubilee, since it is the party seeking the exemption.

Id. at *¥10-*12 (emphasis added).

In the current matter, the relevant facts are unrefuted and mirror those presented
within the controlling precedent handed down by this Court, Ohio’s appellate courts, and the BTA:
CCPA leased and possessed the Property for the entire Term under the terms of the Lease; CCPA did
not sublease or prolit from its use of the Property; and the Properly was used as and attached to a
public schoolhouse for the entire Term. Thus, since the governing law requires the Commissioner to

focus on CCPA’s use of the Property (i.e., as a public schoolhouse) and prohibits the Commissioner
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from using the Lease as a bar to exemption, the BTA’s Decision and Order was correct, reasonable,

and lawful.

HI. Gerke v. Purcell (1874), 25 Ohio St. 229 Directly Contradicts the
Commissioner’s Position and Supports the BTA’s Decision and Order
Granting a Tax Exemption for the Property under R.C. $709.07(A)(1)
Due to the Use to Which It is Devoted — as a Public Schoolhguse.

No time or effort is made in the Appellant’s Brief to confront or oppose any of the
relevant case law cited above that specifically addresses the issue at hand and mirrors the pertinent
facts of this case. This void is understandable given that all of the applicable law squarely refutes the
Commissioner’s position. Rather, the Commissioner selectively borrows bits and pieces of the 126
year-old decision handed down in Gerke v. Purcell (1874), 25 Ohio St. 229 to engineer a series of
perplexing contentions in hopes of keeping his flawed position afloat.

Gerke contains a complex review of the constitutionality and applicability of Ohio’s
predecessor statute to R.C. 5709.07(A) and can only be understood by carefully following this
Court’s two-part analysis of the issues.® Such a careful analysis demonstrates that the BTA’s
decision was reasonable and lawful and that the use of the Property by CCPA as a public
schoolhouse qualifies it for tax exemption / remission from 2000 - 2004,

In Gerke, this Court addressed a Catholic school’s request for tax exemption of real
property used to operate a schoolhouse open to the public. To reach its decision, this Court
addressed two questions — (A) whether the General Assembly was authorized to exempt the property
in guestion from taxation, which required consiruction of Section 2, Article 12 of the

Ohio Constitution; and (B) whether the General Assembly actually excreised its authority to exempt

A [lowchart is attached hercto in the Appendix to assist in following the two-part analysis
this Court underwent in Gerke.
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the property in question from taxation, which required construction of Section 3 of the tax law of

1859 (which is now codified in R.C. 5709.07(A)). Id. at 240.

A. The Gerke Court Determined that a Public Schoolbouse
Owned by a Private Party Constitutionally Qualifies for
Property Tax Exemption as a Purely Public Charity,

To answer the first question, this Court analyzed the word “public” as used in
Section 2, Article 12 of the Ohio Constitution. Under the constitutional provision, this Court held
that the word “public” is used in various senscs - sometimes to deseribe the use to which property is
applied and sometimes to describe the character in which property is owned. Id. at241. Asapplied
to the “public schoolhouses™ segment of Ohio’s Constitution schoolhouses, this Court found the
word “public” required that the schoolhouse be publicly owned before the General Assembly would
be authorized to exempt it from taxation. Id. at 242. Since the property at issue was owned by a
church and therefore not publicly owned, the property did not constitutionally qualily for exemption
as a “public” schoolhouse under this prong of the Constitution.

However, this Court then reviewed whether the property at issue constitutionally
qualified for exemption under the “institutions of purely public charity” segment of Ohio’s
Constitution. 1d. at 243, In its analysis, this Court determined that the exeraption for institutions of

purely public charity’ “does not depend on the ownership of the property. The uses that such

property subserves, constitute the grounds for its exemption.” Id. (emphasis added). Thus, the

question became whether operating a school open {o the public was a purely public charity.

This term is now known as “institutions used exclusively for charitable purposes” in
Section 2, Article 12 of the Ohio Constitution,
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This Court held that “[t]he maintenance of a school is a charity.” 1d. at 243. Assuch,
finding that the school operated by the Catholic church was an institution of purely public charity,
this Court explained:

For the purpose of determining the public nature of the charity, it is
not material through what particular forms the charity may be
administered. If it is established and maintained for the use and
benefit of the public, and so conducted that the public can make it
available, this is all that 1s required.

L

#%% If property is appropriated to the support of a charity which is
purcly public, we see no good reason why the legislature may not
exempt it from taxation, without reference to the manner in
which the legal title is held, and without regard to the form or
character of the organization adopted to administer the charity.

Id. at 244-245 (emphasis added). Thus, this Court determined that property used Lo operate a public
school was constitutionally qualified for exemption due to its use by an institution for purely public

charity (e.g., a public school such as CCPA), notwithstanding the manner in which the legal title

is held. [d. at 245.

B. Ohin’s Legislatare has Statutorily Authorized Tax
Exemption for Propertv which is Devoted to Public
Schoolhouse Use.

Next, this Court addressed the second question — whether the exemption for the
property at issue was authorized by Section 3 of the tax law of 1859, the precursor to what is now
R.C. 5709.07(A). In concluding that a statutory exemption is proper for a schoolhouse based on the

use of the subject real property, not the nature of its ownership, this Court explained as follows:

The section of the statute under consideration consists of nine
subdivisions, in which are described the various classes of exempled
property. Where persons or organizations are mentioned in the
section, it is only done as a means of describing property, and the
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uses to which it is applied, for the purposc of drawing the line
between that which is exempt and that which is not. This is apparent
from the first clause of the section, which declares that all property
thereinafter described, shall be exempt from taxation,

The property exempted by the first subdivision of the section is
described as follows:

“All public school-houses and houses used exclusively for public
worship, the books and furniture therein, and the grounds
attached to such buildings necessary for the proper occupancy,
use, and enjoyment of the same, and not leagsed or otherwise used
with a view to profit; all public colleges, public academics, all
buildings connected with the same, and all lands connected with
public institutions of learning, not used with the view to profit, ***”

A consideration of this provision of the statute shows that the word
“public,” as here applied to school-houses, colleges, and
institutions of learning, is not uscd in the sense of ownership, but
as descriptive of the uses to which the property is deveoted. The
schools and instruction which the property is used to support, must be
for the benefit of the public. The word public as applied {o school-
houses, is obviously used in the same sense as when applied to
colleges, academies, and other institutions of learning. The statute
must be construed in the light of the state of things upon which 1t was
intended to operate. At the time of its passage, there were few, if any
(and we know of nonc), colleges or academies in the state owned by
the public, while there were many such institutions in the different
parts of the state owned by private, corporate, or other organizations,
and founded, mostly, by private donations.

Besides, the condition prescribing that the property, in order to
be exempt, must not be used with a view to profit, does not seem
appropriate if intended to apply only to institutions established
by the public. Such institutions are never established and carried on
by the public with a view to profit.

Id. at 246-247 (emphasis added).
Thus, the Commissioner either gets lost in or misinterprets the complexity of the
Grerke decision. With his focus solely on AMP as the owner of the Property (a focus deemed

inappropriate by the decisions of Cleveland State, Bexley Village, Gary Clair, Northcoast Christian
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Ctr., Jubilee Christian, Performing Arts School, and the BTA’s Decision and Order below in this
matter), the Commissioner claims that Gerke supports his position because AMP is not a public
charity. TTowever, AMP’s ownership of the Property is not at issue - il is property’s use by a public

charity, and not the manner property is owned, that dictates the constitutionality of the exemption. It

is CCPA’s use of the Property that triggers the exemption, and Gerke makes clear that the operator of
a public school is an institution of purely public charity. Nowhere in Gerke does this Court state or
even imply that the subject property cannot be leased to the public charity.
Having passed the test of time, the Gerke holding remains good law today and was
correctly applied by the BTA when reversing the Comrmissioner.
1V. The Standards For Exemption Under The Subparts Of R.C. 5709.07(A)
Are Either Substantially Similar Or Identical, Thereby Logically

Rendering An_Interpretation Under One Subpart Applicable To
Another Subpart.

Recognizing that the grant of the Application is dictated by the legal precedent
established by this Court and the appellate court’s holdings in Cleveland State Univ. and Bexley
Village, Ltd., the Commissioner attempts to distance these holdings from the case at bar. To do so,
the Commissioner is forced to argue semantics that fly in the face of common logic and also ignores
the BTA’s recent decisions in Gary Clair/Christ United Church, Northcoast Christian Ctr., and
Jubilee Christian,

In its Decision and Order for the case at bar, the BTA declined adoption of the
Commissioner’s fauity rationale, The BTA excrcised sound and proper reasoning:

In arriving at our determination, we looked to our and other courts’

consideration of exemptlion requests made pursuant to other

provisions for exemption within the same section of the
Revised Code, i.e.,, R.C. 5709.07, including R.C. 5709.07(A)X2),
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granting exemption to houses used exclusively for public worship,
and R.C. 5709.07(A)4) ***.

Anderson/Malthie, B.T.A. Case No, 2007-A-11, unreported at *11. Being lawful and reasonable,

this reasoning and the BT'A’s Decision and Order should be applied by this Court.

A. This Court in Gerke Clarified that R.C. 5709.07(A)}1) and
(A4 Must Be Interpreted in the Same Manner.

T'he Commissioner first argues that exemptions under R.C. 5709.07(A)(4) are broader
in nature because there is no “limitation pertaining to the ‘public’ character of the use or ownership
of the buildings”, while an excmption under R.C. 5709.07(A)(1) is limited by the requircment that
the applicable building be “public property”. (Appellant Br., pp. 13-14). There is absolutely no
foundation for such a wayward proposition, and none is offered by the Commissioner. In fact, this
proposition is easily dismissed by the clear and simple wording of the relevant statutory scctions:

. 5709.07(AX4) exempts the following property — “public colleges and

academies and alt buildings connected with them, and all lands connected

with public institutions of learning ***.” (Emphasis added).

. 5709.07(A)(1) exempts the following property — “public schoolhouses ***
and the ground attached to them.” (Emphasis added).

Both statutory sections require that property be public to qualily for exemption. Moreover, Gerke
and its progeny makes clear that, in the context of both (A)(1) and (A)(4), “the word “public,” as here

applied 1o school-houscs, colleges, and institutions of learning, is not used in the sense of ownership,

but as descriptive of the uses to which the property is devoted.” Gerke, 25 Ohio St. at 246-247
(cmphasis added). The Commissioner’s argument is neither supported nor persuasive.

The Commissioner next claims that the absence of the word “leased” in (A)(4)
somehow prohibits the tax exemption sought for the Property in this case. (Appellant Br., p. 14).

Though (A)(4) prohibits exemption for buildings and lands connected with public colleges and
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academies “used with a view to profit” and (A)(1) prohibits exemption for grounds and buildings
attached 1o public schoolhouses “leased or used with a view to profit”, the difference lacks any
relevance under the current facts.

The Commissioner again fails to acknowledge that, when applying the phrases
“not used with a view to profit” and “not leased or used with a view to profit” in R.C. 5709.07(A),
the focus must be on the usc to which property is put by the party entitled to exemption under the
statute. Cleveland State, 26 Ohio St.2d at 6, 268 N.E.2d 577; Bexley Village, Ltd., 68 Ohio App.3d
at 311, 588 N.Ii.2d 246.'° Therefore, CCPA’s use of the Property as a public schoothouse must be
the focus of the “not leased or used with a view to profit” analysis.

The Commissioner stipulated that CCPA used the Property solely for the operation of
a public school and neither leased nor profited from this use. The General Assembly’s election to
add the “lease” language to (A)(1) and exclude it from (A)4) arguably makes the (A)(1) standard
more rigorous, and yet CCPA’s use of the Property easily meets the (A)(1) standard. The
Commissioner’s argument amounts to a distinction withoul a difference.

B The Statutorv Tax Exemption Provisions _in

R.C. 5709.07(AX1) and (AX2) are Identical and Thus
Mandate Consistent Application.

Finally, the Commissioner tries to distance this case from the string of BTA decisions
rendered under R.C. 5709.07(A)(2), despite having substantially similar fact patterns. A comparison

of the language of (A)(1) and (A)(2) demonstrates the desperation of the Commissioner’s elforts:

10 Indeed, three decisions (j.e., Gary Clair, Northcoast Christian Ctr., and Jubilee Christian)

gramed tax exemptions to leased property under R.C. 5709.07(A)(2), which includes the
leased or otherwise used with a view to profit” language identical to that in the public
schoolhouse cxemption in R.C. S?OQ.O’?(A&I).
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R.C. 5709.07(A)(1) R.C. 5709.07(A)(2)

The components of the “public The components of the “houses used
schoolhouses™ exemption are as follows cxclusively for public worship” cxemption
(exact language and order): are as follows (exact language and order):
“Public schoolhouses, “Houses used exclusively for public worship,
the books and furniture in them, and the the books and furniture in them, and the
ground attached to them ground attached 1o them

necessary for the proper occupancy, use, that is not leased or otherwise uscd with a
and enjoyment of the schoolhouses, view to profit

and not leased or otherwise nsed with a and that is necessary for their proper
view (o profit” occupancy, use, and cnjoyment”

Other than applying to different types of public institutions and reversing the order of the last two
phrases, these statutory sections are identical. There is no logical reason why cases interpreting the
components of (A)(2) are not controlling over the interpretation of those very same components in
(A)(1).

In Gary Clair, Northcoast Christian Ctr., and Jubilee Christian, the BTA granted tax
exemptions under R.C. 5709(A)2) to churches that lcased real property from a for-profit lessor,
beeause the property was not leased or used by the churches with a view to profit. In each case, the
BTA ruled that a lessee’s use of property, despite the payment of rent to the owner thereof, qualified
the property for tax exemption under R.C. 5709.07. Gary Cluir, B'T.A. Case No. 97-K-306,
unreported at *8; Northcoust Christian Ctr., B'T.A. Case No. 96-M-811, unreported at *6; and
Jubilee Christian, B.T.A. Case No. 99-R-239, unrcported at *12.

Because (A)1) and (A)(2) have identical standards for exemption, reversing the

BTA’s decision in the case at bar would have the effect of the reversing Gary Clair,
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Northcoast Christian Ctr., Jubilee Christian, and the numerous cases decided with reliance thereon.
This is not warranted under the relevant facts or the applicable law.

In sum, the BTA did not have to and did not delete or add any words to
R.C. 5709.07(A)(1) when deciding this case. Rather, the BTA properly interpreted and applied the
exact language of the statute to the facts presented in accordance with the precedents established by
this Court, Ohio’s appellate courts, and previous BTA decisions. In doing so, the BTA acted
reasonably and lawfully.

V. The Application of and Cases Interpreting R.C. 5709.12 and
R.C.5709.121, Which Explicitly Require that the Subject Property

“Belong To” a Qualifving Party, Are Not Relevant to R.C. 5709.07(A),
‘Which Has No Such Reguirement.

Bereft of any support whatsoever, the Commissioner resorts to speculating as to the
General Assembly’s intentions when codifying R.C. 5709.12 and R.C. 5709.121 in an effort to
buttress his position regarding R.C. 5709.07(A). He then proceeds to cite a litany of no less than
seven cases addressing and interpreting R.C. 5709.12 and R.C. 5709.121 for the proposition that the
profit-making use of property by the owner disqualifics the property from exemption. (Appellant
Br., pp. 9-10). See, OCLC Online Computer Library Ctr., Inc. v. Kinney (1984), 11 Ohio St.3d 198,
464 N.E.2d 572; Hubbard Press v. Tracy (1993), 67 Ohio St3d 564, 621 N.E.2d 396;
Lincoln Mem. Hosp., Inc. v. Warren (1968), 13 Ohio S$t.2d 109,235 N.E.2d 129; The Ohio Masonic
Home v. Bd. of Tax Appeals (1977), 52 Ohio St.2d 127, 370 N.E.2d 465; City of Parma [leights v.

Wilkins (2005}, 105 Ohio St.3d 463, 828 N.E.2d 998; The Benjamin Rose Inst. v. Myers (1915),

1 The Commissioner cites to the obscure case of Taylor v. Anderson (1930), 31 O.L.R, 567 to

support his position. Though locating this case itself was likely difficult, the effort is in vain.
The Taylor decision provides very limited facts and the facts provided are not consistent with,
those in the current matter. Furtlier, the court offers no analysis to explain the rcasomn%loi
its decision. For these reasons, ’.f’c%ylor has never been followed or even discussed by other

courts or in other cases. 7aylor offers no precedential value here.
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92 Ohio St. 252, 110 N.E. 924; Northeast Qhio Psych. Insi. v, Levin (2009), 121 Ohio St.3d 292,
903 N.E.2d 1188; and Watterson v. Halliday (1907), 77 Ohio St. 150, 82 N.L. 962 (addressing the
precursor to R.C. 5709.12 and R.C. 5709.121)."

Though impressive in quantity, these cases lack in quality and relevance as they are
neither related to nor instructive in the application of R.C. 5709.07(A).

R.C. 5709.12 and R.C. 5709.121 explicitly specify that rcal property subject to

exemplion thereunder must _be owned by the qualifying party (i.e., a political subdivision or

charitable institution). Therefore, the express statutory language brings into issue the owner’s usc of
the property. Quite simply, these statutes arc not similar or related to R.C. 5709.07(A), and this
Court did not directly or impliedly extend its holdings to R.C. 5709.07(A) in any of the numerous
cases relied on by the Commissioner. Thus, neither R.C. 5709.12, R.C. 5709.121, nor these cases
are relevant to the current matter, as correctly noted by the BTA in its Decision and Order issued
below.

VI.  The Application of R.C. 5709.08 and the Cases Interpreting that Statute

to _ Determine Whether a  Schoolhouse is  “Publie” under
R.C. 3709.07(AX1) is Unreasonable and Contrary to Legislative Intent.

Despite the long-followed interpretation of “public” as it is used in
R.C, 5709.07(A)(1) provided by Gerke and ils progeny, the Commissioner advocates that Gerke be
ignored or overruled under the authority of case law decided on grounds wholly unrelated to

R.C. 5709.07(A)(1).

12 In fact, the Commissioner went as far as citing to a case addressing sales_and use tax

exerptions under R.C. 5730.02. See Joint Hosp. Servs., Inc. v. Lindfey (1977), 52 Ohio
St.2d 153, 370 N.E.2d 474. Needless to say, this case is irrelevant to this matter.
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At pages 11-12 of the Appellant’s Brief, the Commissioner cites to several cases
addressing the statute that is now R.C. 5709.08 as proper authority for the interpretation of “public”
under R.C. 5709.07(A). See, Davion Metro. Hous. Auth. v. Evaif (1944), 143 Ohio St. 10, 533 N.E.2d
896 and Columbus City School Dist. Bd. of Edn. v. Zaino (2001), 90 Ohio St.3d 496, 739 N.E.2d
783.

However, as stated by this Court in Columbus City School Dist. Bd. of Edn., 90 Ohio
St.3d at 499, 739 N.E.2d 783, these cases are limited in application to R.C, 5709.08:

For property to be considered public property under R.C. $709.08

requires that there be ownership “by the state or some political

subdivision thereof, and title to which is vested directly in the state or

one of its political subdivisions, or some person holding exclusively

for the benefit of the state.” Dayton Metro. Hous. Auth. v. Evait
(1944), 143 Ohio St. 10 ***, (Emphasis added).

In fact, these cases do not even reference or address R.C. 5709.07 or its statutory precursors and
provide no basis to disregard the longstanding interpretation of “public” under R.C. 5709.07(A) as
espoused by this Court in Gerke.

The Commissioncr fails to recognize the distinet different between
“a public schoolhouse and the ground atiached thereto™ in R.C. 5709.07(A)(1) (emphasis added) and
“public property used exclusively for a public purpose” in R.C. 5709.08 (emphasis added). As
intended by the General Assembly and interpreted by this Court since Gerke was decided in 1874, a
schoolhouse is made public under R.C. 5709.07(A)(1) by being open for enrollment to the State’s
children (i.e., in the manner in which it is used). On the other hand and under R.C. 5709.08, property
is made public by the manner in which it is owned. Without this clear distinction, there would be no
purpose for R.C. 5709.07(A)(1) -- R.C. 5709.08 would scrve to provide an exemplion for a public

schoolhouse owned by the State of Ohio or a political subdivision thercof.



Thus, the application of the standards developed pursuant to exemptions under
R.C. 5709.08, as encouraged by the Commissioner, would improperly create an absurd result and
moot the intentions and efforts of the General Assembly in enacting R.C. 5709.07(A)(1). This Court
has consistently held that statutes are to be construed to avoid such unreasonable or absurd
conscquences. See, Canton v. Imperial Bowling Lanes (1968), 16 Ohio 8t.2d 47, 242 N.E.2d 5606,
at paragraph 4 of the syllabus and Ruckman v. Cubby Drilling, Inc. (1998), 81 Ohio St.3d 117, 126,
689 N.E.2d 917.

VII.  As a Tax Exemption Statute, R.C. 5709.07(A)1) Must be Construed

Reasonably and Not Contrary to Legislative Intent and Consistent With
Both Public Policy and Common Laogic.

R.C. 5709.07(A)(1) is a real property tax exemption statute. As such, the partics do
not dispute that this statute is to be strictly construed, However, reliance upon this general axiom
alone is deficient. This Court has long required that such strict construction be tempered with reason
and in a manner not to defeat the intention of the General Assembly when enacting a tax exemption
statute. Carney v. Cleveland City School Dist, Pub. Library (1959), 169 Ohio St. 65, 66, 157 N.E.2d
311; In re Bond Hill-Roselawn {ebrew School (1949), 151 Ohio St. 70, 84 N.E.2d 270, paragraph
one of the syllabus; In re Estate of Morgan (1962), 173 Ohio St. £9, 93, 180 N.E.2d 146.

To properly construe a tax exemption statute, this Court must consider the reasons
and theory underlying the tax exemption. Carney, 169 Ohio St. at 66, 157 N.E.2d 311. In Carney,
this Court has succinctly described the intent underlying such exemplions:

The entities to which tax exemptions have been granted, whether
governmental or nongovemmentall?’ in character, are such as are

13 As set fofth in R.C. 2744.01(F), CCPA is a political subdivision ¢f the State of Ohio:

““Political subdivision” includes, but is not linuted to, a **¥ community school established
under Chapter 3314 of the Revised Code.”
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being operated for the bencfit of the public. Where the entity is
governmental in character and is supported and maintained {rom the
public revenues, no public benetit would result from a taxation of'its
property. Since its funds originate from the public revenues, taxation
would only result in taking funds derived from public revenues and
returning them to the general disbursing fund. The result would be an
increase in the cost of collecting taxes and the necessity of a larger
appropriation to the entity so that it could return in the form of taxes a
part of the revenues allocated to it from taxes.

Bk

Where the entity is nongovernmental in character, deriving its Junds
from voluntary contributions and perhaps from charges for its
scrvices, the exemption is also based on public benefit. That is,
nongovernmental entitics which have been granted tax exemptions
are entities that operate for the benefit of the public. Since the sole
legitimate purpose of taxation is to benefit the public, to tax
property already devoied to public use would be merely to divert
funds from onc public benefit to another.

Id. at 66-67, 157 N.E.2d 311. See also, Dayton Metro. Housing Auth., 143 Ohio St. at 17, 53N.E.2d
896.

With respect to R.C. 5709.07(A)(1), it is clear that the General Assembly seeks to
avoid the State of Ohio’s distribution of tax dollars earmarked to support public schools merely to re-
collect these funds as real property taxes; ¢.g., robbing Peter to pay Paul.

As a nonprofit corporation and public school, CCPA is not using the Property with a
view to profit and generates no income from its activities on the Property. Thus, if precluded from
the intended benefits of R.C. 5709.07(AX1)’s public schoothouse exemption merely because it
leases, and does not own, the Property, CCPA’s primary source of revenue to pay real property taxes
would be tax funds appropriated to it for the education of Ohio’s children.

Thus, the Commissioner’s desire to treal CCPA both a tax creditor and a tax debtor is
not only unsupported by applicable law, it is contrary to legislative intent underlying the cnactment

of tax exemption statutes, ignores this Cowt’s past admonitions, and serves to inure no public
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benefit. As this Court stated in Dayion Metro. Housing Auth., “[t]he product of onc tax should not

be made the subject of another.” 143 Ohio St. at 17, 53 N.E.2d 896.

CONCLUSION

The application of the relevant law to the undisputed facts in this case conclusively
supports the BTA’s Decision and Order which establishes that the Commissioner’s Final
Determination was in error. The decisions of this Court, the Ohio Tenth Appellate District Court,
and the BTA mandate that real property being used exclusively as a public schoolhouse by a lessee
pursuant to a lease from a for-profit organization be entitled to tax exempfion under
R.C. 5709.07(A)(1). Assuch, the BTA’s Decision and Order was reasonable and lawful, and should
be upheld.

Respectfully submitted,
EASTMAN & SMITH LTD.

: %zﬁw

ey
_%a:;ilﬁiéi%ég’%’fzx
“Graham A. Bluhm
M. Charles Collins
Amy J. Borman
One SeaGale, 24" Floor
P, Q. Box 10032
Toledo, Ohio 43699-0032
Telephone: (419) 241-6000
Facsimile: (419) 247-1777
Email; gabluhim@eastmansmith.com
mecollinsi@eastmansmilh.com
ajborman{@eastmansmith.com
Attorneys for Appellees

28



CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing BRIEF OF APPELLEES was sent
via ordinary U.S. mail to Sophia Hussain, counse! ol record for Appellant, at Rhodes Statc Office

Tower, 30 Hast Broad Street, 25™ Floor, Columbus, Ohio 43215-3428, on this 1* day of February,

v %,/é’-ﬁ?’b 4 . ﬁgfwﬁm

(raham A. Bluhm
Eastman & Smith Ltd.

2010.

An Attorney for Appellees

29



APPENDIX



LexisNexis’

LEXSEE 2009 OHIO TAX LEXIS 1211

Anderson/Maltbie Part-
nership and LKH Victory
Corp {d/b/a Cincinnati
College Preparatory
Academy), Appellants,
vs. William W. Wilkins,
Tax Commissioner of
Ohio, Appellee.

CASE NO. 2007-A-11
(REAL PROPERTY
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For the Appellants - Eastman & Smith Ltd., Gra-
ham A, Bluhm

For the Appeliee - Richard Cordray, Attorney
General of Ohio, Sophia Hussain, Assistant Altorney
General

OPINION:
DECISION AND ORDER

Ms. Margulies, Mr. Johrendt, and Mr. Dunlap concur.

This matter is before the Board of Tax Appeals
upon a notice of appeal filed by appellants Andex-
son/Maltbie Partnership ("Anderson/Maltbie™) and
LK Victory Corp (d/b/a Cincinnati College Prepara-
tory Academy) ("CCPA™). Appellants appeal from a
final determination of the Tax Commissioner, in which
the commissioner denied their application for exemp-
tion of real property from taxation for tax year 2002
and remission of taxes and interest for tax years 1999
nt through 2001, but granted remission of all penalties
charged for tax years 2000-2004. This matter is submit-
ted to the board based upon the appellants' notice of
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appeal, the statutory transcript ("S.T.") certified to this
board by the Tax Comumissioner, the stipulation of facts
("Stip."} submitted by the partics in lieu of appearing at
a hearing, including exhibits, and the briefs of counsel.

n1 Appellants acknowledged in their post-
hearing brief to this board that they are not enti-
tled to a remission of tax, interest, and penalty
for tax year 1999, pursuant to the provisions of
R.C. 3713.08, Briefat 2,

i*2]

In his final determination, the Tax Commissioner
summarized the facts of the instant matter, as follows:

"The record reflects that the property
was acquired by the applicant Ander-
son/Maltbie Parinership ¥¥*, a for-profit
parinership, on June 23, 1987, The part-
nership is comprised of real estate en-
trepreneurs and developers William F.
Maltbie 111, CEQ of Wm. Maltbie and
Associates, an international commercial
real estate brokerage and consulting
company, and Jeffrey R. Anderson, a
commercial real estate broker and de-
veloper. On July 28, 1999 the applicant
entered into a lease contract (as
amended) with LI Victory Corpora-
tion *#** a non-profit entity, wherein
Anderson/Malthie leases property fo
LEH for the purposes of operating a
school, Cincinnati College Preparatory
Academy ***. It is noted that while the
subject property is located at 315 W.
Twelfth Street in Cineinnati, the lease
designates the property to be used by the
school as 1141 Ceniral Parkway. [t is
noted that the 1141 Central Parkway
address and 1425 Linn Street are both
listed in the record as the school loca-
tions.

"The applicant requests exemption put-
suant to R.C, 5709.07(AX 1), which pro-
vides in part; [tjhe [*3] following
property shall be exempt from laxation:
[plublic schoolhouses, the books and
furniture in them, and the ground at-
tached to them necessary for the proper
occupancy, use, and enjoyment of the
schoothouses, and not leased or other-
wise used with a view to profit; The
Ohio Supreme Court held that a private,

Appx. 1
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profit-making venture does not use
property for exempt or charitable pur-
poses. *** While the record reflects that
Anderson/Malibie leased some property
to the charter school for approximately
$ 300,000 per year, there is no evidence
that the subject property is used for any-
thing other than a profit-iaking ven-
ture.

s

"“The record reflects that the property
was not leased to the LKH-school
and/or used for an exempt purpose untii,
at the earliest, the October 7, 1999 lease
date. Prior to the lease the property was
used by Anderson/Maltbie for other for-
profit business purposes. The applicant
currently has the subject property listed
for sale at an asking price of $
§,200,000. *** Further, the lease for the
subject years mandates a rental amount
of § 250,000 ammually for years one
through five, $ 275,000 yearly for years
six through ten, and § 300,000 per year

for years [*4] eleven through fifteen.
Rk

ko

emption and Remission application is
nol entitled to exemption or remission
as leased or otherwise used with a view
to profit by the owner;

"(¢) By holding that the real properly
subject to the Real Property Tax Ex-
emption and Reinission application does
not meet the requirements to be exempt
fromm taxation;

"(d) By holding that Appellant LIKH
Victory Corp (d/b/a Cincinnati College
[*5] Preparatory Academy) operated as
a public community school at multiple
locations during the period of time af is-
sue (Le., October 7, 1999 through Octo-
ber 6, 2004};

"(g) By holding that there is no evidence
that the real properly subiect to the Real
Property Tax Exemption and Remission
application is used for anything other
than a profit-making venture; and

“(fy By failing to acknowledge that 315
W. Twelfth Street, Cincinnati, Chio and
1141 Central Parkway, Cincinnati, Ohio
are onc and the same parcel of real

properly.”

The foregoing facts were further expanded upon in
e = X A )
emption as leased or otherwise used t%}e lpames J?mt S'tlplf.latlon of factsf argd associated ex
. . . hibits, submitted in lieu of the parties’ appearance at a
with a view to profit by the owner.” S8.T. : ; . .
at 13 4 hearing before this board. Our review of such stipula-
T tion identifies the following facts pertinent to our de-
termination herein:

REE the property is not entitled to ex-

In response {o the foregoing determination by the
Tax Commissioner, the appeliants filed a notice of ap-
peal with this board, specifying the following errors:

"(a} By holding that the real property
subject to the Real Property Tax Ex-
emption and Remission application (i.e.,
the real property located at 1141 Central
Parkway, Cincinnati, Ohio (which is
also commonly known as 315 W,
Twelfth Street, Cincinnati, Ohio} and
having Hamilton County, Ohio real
property parcel number 076-0001-0010-
{10 was not entitled to a tax exemption
and remission pursuant to R.C.
5709.07(AX1);

"(b) By holding that the real property
subject to the Real Property Tax Ex-

1. Anderson/Maltbie Partnership is an
Ohio general partnership inveolved in a
for profit business. Stip. at # 2.

2. Anderson/Maltbie purchased the sub-
ject property on June 23, 1987, for $
1,325,000. Stip. at # 10,

3, CCPA is an Ohio nonprofit corpora-
tion with S01(C)(3) fax-exempt status,
incorporated for educational purposes
on December 14, 1998, Stip. at# 3, # 0,
4. |*6] CCPA is a public, community
school for students in grades kindergar-
ten through cighth grade, established
pursuant to § 3314 of the Ohio Revised
Code. Stip. at # 4, # 5.

Appx. 2



Page 3

2009 Ohio Tax LEX18 1211, *

5. CCPA entercd into a charter contract
with the state of Ohio in 1999. Stip. at #
7.

6, Pursuant to anthority granted in §
3314 of the Ohio Revised Code, on July
28, 1999, CCPA entered into a triple-net
lease with Anderson/Malibie for use of
the real property located at 1141 Central
Parkway, Cincinnati, Ohio, parcel num-
ber 076-0001-0010-00. The subject
property, consisting of classrooms and
administrative offices, is also referred to
as 315 W, Twellth Street. Stip. at # 8, #
11, # 13, :

7. The lease was amended on October 6,
1999, and pursuant to its terms, CCPA
leased the subject from Ander-
son/Maltbie from October 7, 1999
through October 6, 2004, at a monthly
rent of § 22,958.04, CCPA was respon-
sible for the payment of all real estate
taxes and assessments, as well as nsur-
ance, maintenance and utility payments,
associated with the subject. Stip. at # 8§,
#9,4# 12,414,415

8. Anderson/Maltbie leased the property
to CCPA solely for the purpose of prof-
iting from the rental payments under the
lease and did aot conduct [*7] any of its
business from the subject property dur-
ing the lease tern. Stip. at # 16, # 17.

9. CCPA, during the lease term, leased
the subject property solely for the pur-
pose of operating its school and did not
use the preperty for the purpose of gen-
erating a profit und did not sublease the
premises to a third party. Stip. at # 18, #
19,

10. Upon expiration of the lease term,
CCPA relocated its school to 1425 Linn
Sireet, Cincinnati, Ohio. CCPA never
operated two locations and during the
leage term, was only located at the sub-
ject property. Stip. at # 20.

We begin our review by observing that the find-
ings of the Tax Commissioner are presumptively valid.
Alcan Aluminum Corp. v. Limbach (1989), 42 Ohio
5t.3d 121, 123. Consequently, it is incumbent upon a
taxpayer challenging a determination of the Tax Com-
missioner to rebut that presumption. Belerade Gardens
v. Kosydar (1974), 38 Ghio St.2d 135, 143, Midwest
Transfer Co, v. Porterfield (1968), 13 Ohio St.2d 138,
142, Moreover, the taxpayer is assigned the burden of
showing in what manner and to what extent the com-
missioner’s determination is in error, Federated Dept.

Stores, Inc. v, Lindley (1983}, 5 Ohio 8134 213, 215.
[*8] When no competent and/or probative evidence is
developed and property presented to the board to estab-
lish that the commissioner's determination is "clearly
unreasonable or unlawful,” the determination is pre-
sumed to be correct. Alcan Alhamimum, supra, at 123,

The rule in Ohio is that all real property is subject
to taxation. R.C. 5709.01. Exemption from taxation is
the exception to the rule. Seven Hills Schools v. Kinney
(1986), 28 Ohic St.3d 186. The burden of establishing
that real property should be exempt is on the taxpayer.
Cxemption statutes must be strictly construed. Am. Soc.
Jor Metals v, Limbach (1991}, 59 Ohio 8t.3d 38, Faith
Fellowship Ministries, Inc. v. Limbach (1987), 32 Ohio
St.3d 432; White Cross Hospital Assn. v. Bd. of Tax
Appeals (1974), 38 Ohio St.2d 199; Goldman v. Robert
E. Bentley Posi (1952), 158 Ohio St. 205; Natl, Tube
Co. v. Glander (1952}, 137 Ohio St. 407, and #illys-
Overland Motors, Inc. v. Evatt (1943), 141 Ghio St
442,

The appeilants claim [*9] that the subject property
iz eligible for exemption under R.C. 5709.07(A)(1).
Specifically, that section, during the tax years in ques-
tion, provided that the following property shall be ex-
empt from taxation:

"Public schoolhouses, the books and
furniture in then, and the ground at-
tached to them necessary for the proper
occupancy, use, and enjoyment of the
schoolhouses, and not leased or other~
wise used with a view to profit;”

This board must now determine whether, pursoant
to the forepoing statutory provision, certain real prop-
erty, owned by a for-profit enterprise and Jeased to a
non-profit entity which indisputably used the subject
property as a public community school is exempt from
real property taxation. Based upon this board's previous
consideration of such question, we find that such prop-
erty should be exempt,

in Performing Arts School of Metro. Toledo, Inc.
v, Wilkins (Dec. 20, 2002), BTA No. 2001-J-977, un-
reported, reversed on jurisdictional grounds, 104 Ohio
St.3d 284, 2004-Ohio-6389, n2 the board considered
property under lease for a thirty-nine month rental term
that was utilized as a public community school for
grades seven through twelve, [*180] The property was
owned by a for-profit limited partnership and leased to
a non-profit corporation that operated a school. We
held:
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"The cormmissioner contends that the
lease by the owner to PASMT estab-
lishes that the property is being used to
produce income, which precludes grant-
ing the exemption under R.C. 57058.07,
We find to the contrary. R.C. 5709.07
does not preclude the owner's leasing of
property to PASMT for its use in the
aperation of a community school. The
proper test is whether the property s
presently being used for an exempt pur-
pose. In keeping with Gerke [v. Purcell
{1874), 25 Ohio St. 229), itis not re-
quired that property be owned by
PASMT to qualify it for exemption.” Id.
at 6-7.

n2 The Tax Commissioner, in his final determi-
nation, argues that because the board's decision
in Performing Arts, supra, was reversed by the
Supreme Court on jurisdictional grounds, it is
"of no precedential value in the original or sub-
sequent matters such as the subject application
under review,” While we agree with the com-
missioner that "[t}he issue of a real property tax
exemption for a for-profit owner leasing to a
charter school has not been finally determined
by the Court," it has been determined by this
board and due regard will be given to our ear-
lier pronouncements on such issue.

[*11]

[n arriving at our determination, we looked to cur
and other courls' consideration of exemption requests
made pursuant {o other provisions for exemption within
the same section of the Revised Code, i.e., R.C.
53709.07, including R.C. 5709.07{A)2), n3 granting
exemplion 10 houses used exclusively for public wor-
ship, and R.C. 5709.07(A)4), nd which provides ex-
emption from taxation for "public colleges and acad-
emies and all buildings connected therewith.” In Jubi-
lee Christian Fellowship, Inc, v, Tracy (May 17, 2002},
BTA No. 1999-R-239, unreported, we held that a
church leased from private owners was entitled to ex-
emption, since the property was used exclusively for
public worship, and the church did not lease or other-
wise use the property. [n Gary Clair/Christ United
Church v. Tracy (Sept. 11, 1998), BTA No. 1997-K-
306, unreported, we held that the "evidence is unre-
futed that the lessee, by virtue of its monthly rental, has
possession fo the subject property. The evidence is also
unrefuted that the lesses uses the property as a house of
public worship, Appellant testified before this Board,
credibly, that the modest rent charged the lessee is used
to offset the expenses unique to a [*12] property of the

age and type of the subject. Accordingly, we find that
the subject property is used 'exclusively for public wor-
ship’ and 'that il is not leased or otherwise used with a
view to profit.™ Id. at 6. In Northcoast Christian Cir. v.
Tracy (July 18, 1997), BTA No. 1996-M-811, unre-
ported, we held that a church's lease of a former movie
theater in a shopping cenfer was exempl, holding that
pursuant to the "court’s directive in Bexley Village, Ltd.
[v. Limbach (1990), 68 Ohio App.3d 306), this Board
must focus on the use the property is put by the party
entitled exemption under the stalute. We retuin fo the
Commissioner's finding that the appellant qualifies as a
house of public worship', *** The Board further finds
that the lease by which appellant obtains the right to
use the property is not a bar to exemption.” Id. at 5.

n3 R.C. 5709.07(A)2) provides that "[h]ouses
used exclusively for public worship, the books
and furniture in them, and the ground attached
to them that is not leased or otherwise used with
a view to profit and that is necessary for their
proper occupancy, use, and enjoyment” shall be
exempt from taxation.
nd R.C. 5709.07(A4) provides that "[p]ublic
colleges and academies and all buildings con-
nected with them; and all lands connected with
public institutions of learming, not used with a
view to profit ***" shall be exempt from taxa-
tion.

[*13]

Furlher, the courts have agreed that properties used
by various educational institutions did not lose their
exempt status by virtue of being leased hy the educa-
tional institation. In Bexley Village, Lid v. Limbach
(1990}, 68 Okio App.3d 306, 311, the court held that
"[w]here the proparty is used for educational purposes,
the property is exempt from taxation even though it
produces income for its true owner. When applying the
phrase 'not used with a view to profit' found in R.C.
5709.07, the court should focus on the use to which the
property is put by the party entitled to exemption under
the statute.” In Cleveland State Univ. v. Perk {1971), 26
Ohio 5t.2d 1, paragraph two of the syllabus, the court
determined that "under the provisions of R.C. 3709.07,
exempting from taxation 'public colleges and acad-
emies and all buildings connected therewith,' buildings
located on the campus of a state university and used
exclusively for classrooms and faculty offices are ex-
empt from taxation, even though such buildings are not
owned by the university, but are leased for a term of
years, with provision for rental therefor, from a corpo-
ration {*14] for profit.”

The commissioner claims that the foregoing analy-
sis, comparing the instant exemption provision io other
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portions of R.C. 5709.07, is inappropriate because "the
statutory language granting exemption to public col-
leges and academies is fundamentally different from
the language granting exemption to public school-
houses." Brief at 5. The commissioner argues that
based upon the placement of the phrase "used with a
view to profit,", the exemption in R.C. 5709.07(A)4)
for public colleges and academies is granted to, an in-
stitution, not a real property structure, while the ex-
emplion granted in R.C, 5709.07(A)(1} is for the real
property structure. We are not convinced by the com-
missioner's interpretation of the statutory language un-
der consideration, R.C. 3709.07 (A) specifically states
that "the following property shall be exempt from faxa-
tion." Clearly, it is the property, not the institution, that
is exempted.

In addition, the commissioner argues that "[tThe
public school house exemption alrcady focuses on the
property, which is why there was no need to include
the 'connected with' language [found in R.C.
5709.07(A)4)] in R.C. 5709.07(A)(1). This absence of
the 'connected [*15] with' language further indicates
that the focus is on whether the property is leased with
a view for profit, not on the nature of the lessee, *##
The General Assembly intended for the public school-
house exemption to be applied to the building, by way
of the owner. Thus, unity of ownership and use is nec-
essary for the public schoolhouse exemption.” Brief at
7. However, we find nothing in the law to support the
commissioner's argument, As we stated in Performing
Arts, supra, "[wle find nothing in the language which
limits the exemption upon the use of the property,
without regard to ownership." Id. at 7. We also draw an
anzlogy to the exemption granted in Bexley, supra,
where the cowrt concluded that "unity of ownership and
use is not required to satisfy the ‘connected with' ele-
ment of R.C. 5709.07." /d. at 310.

The commmissioner also argues that the substantial
annual rent collected by Anderson/Maitbie from
CCPA, i.e., § 275,496.48, demonstrates use of the sub-
ject praperty with a view to profit, thereby making it
ineligible for an exemption. The commissioner states
that "[plroperty owned and leased by a for-profit cor-
poration, for [*16] such a large amount has never been
held to be exempt, not even for colleges and universi-

ties." Brief at 8-9. However, regardless of the amount,
as we stated previously in Performing Arls, supra, even
though "the subject property may produce income for
its owner, it is being used as a schoolhouse for sduca-
tional purposes.” (Emphasis added ) 1d. at 7. CCPA ig
not using the propetty with a view to profit.

Finally, the commissioner supporls his position
with regard to the subject property with a series of
cases in which a property was found not to be exempt,
pursnant to R,C. 5709.12 and R.C. 5709.121. See Brief
at 11, ‘We find such cases distinguishabte from the in-
stant matter because the exemption determinations in
those matters have been made pursuant to different
statutory provisions, and, as such, different require-
ments. In those cases, based upon the statutory provi-
stons of R.C. 5709.12 and R.C. 5709.121, the subject
property must be owned by a qualifying entity.

In sum, the commissioner's position may best be
summarized by his staiement at the outset of his brief
that "[t]he proper focus for the exemption of real prop-
erty is the use of the property by the owner." (Emphasis
added.) [*17] Brief at 1. Clearly, based upon the fore-
going, we find such perspective is not supported by
current case law, Accordingly, in the interest of main-
taining the consistent treatment by this board and the
courts regarding exemptions claimed under R.C,
5709.07, as discussed herein, we find, pursuant to R.C,
3709.07(AX1), that the subject properly is entitled to
exemption lrom real property taxation as it is undenia-
bly being used as a school. Accordingly, it is the deci-
sjon and order of the Board of Tax Appeals that the
Tax Commissioner's final determination must be, and
the same hereby {s, reversed.

Sally F. Van Meter, Board Secretaty
Legal Topics:

For related research and practice materials, see the {fol-
lowing legal topics:

Tax LawState & Local TaxesAdministration & Pro-
ccedingsjudicial ReviewTax LawState & T.ocal
TaxesReal Property TaxAssessment & ValuationGen-
crat OverviewTax LawState & Local TaxesReal Prop-
erty TaxExemptions
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CASE NO. 97-K-306
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[*1]
APPEARANCES:

For the Appellant - Gary Clair, Pro Se, 28 Stoner
Road, Clinton, Ohic 44821

For the Appellee Tax Commissioner - Betty D.
Montgomery, Altorney General of Ohio, By: Phyllis J.
Shambaugh, Assistant Attorney General, State Office
Tower-16th Floor, 30 East Broad Strect, Columbus,
Ohio 43266-0410

OPINION:
DECISION AND ORDIER

Mr. Johnson, Ms. Jackson and Mr. Manaranjan concur.

This cause and matter is before the Board of Tax
Appeals as a result of a notice of appeal filed on March
25, 1997 by the above-named appellant. Appellant ap-
peals a journal entry of the Tax Cominissioner dated
March 10, 1997 in which that official denied appel-
lant's application for real property tax exemption for
tax year 1993, The real properly whose taxable status is
at issue is located in Clinton, Ohio and appears in the
records of the Summit County Auditor as parcel num-
ber 28-01106,
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Denying appellant's application, the Tax Commis-
sioner referred to the recommendation of his altorney
examiner:

"Title to the property is in the name of
Gary Clair, Mr. Clair leases the property
to Christ Unity Church. A letter was
sent to the applicant at the name and ad-
dress listed in the application seeking
additional information [*2] concerning
the particular use of the property. Spe-
cifically, the letter requested a copy of
the lease between Gary Clair and Christ
Uity Church, The applicant, however,
has not provided the Department with
any additional information.

"Ohio Revised Code section
5709.07(A)2) provides tax exemption
for:

*I'|Houses used exclusively for public
worship, the books and furnitare in
them, and the ground atlached to them
that ig not leased or otherwise used with
a view to profit and that is necessary for
their proper occupancy, use, and enjoy-
ment.f}

"This exemplion was recently reviewed
in Full Gospel Pentecostal Holiness
Church v. Limbach (Sept. 3, 1993},
B.T.A. No. 91-E-432, In that case, the
property was owned by one church and
leased to another congregation for a
rental amount intended only to offset the
owner's expenses. In finding that the
property qualificd for exemption, the
Board of Tax Appeals stated that 'the
appropriate test is whether or not the
parties intended to make a profit from
the transaction.’

"The lessor in this ease is an individual
rather than another church, The appli-
cant has not provided a copy of the
tease. There is no reason to believe that
the lessor's [*3] intent was other than to
make a profit. Under these circum-
stances, the property does not qualify
for tax exemption. Therefore, the attor-
ney examiner recommends that the ap-

Appx. 6
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plication for exemption be denied.” 5.T.
6.

Appeilant appealed, stating as follows:

"I hereby set forth my notice of appeal. [
would like to specify the etrors for
which I am complaining (appealling,
[sic] but the tax commissioner prefers
complaining). However, since in the tax
commissioners {sic] infinite wisdom, he
chose to be vague, [ can only guess, it is
either his belief that the church in gues-
tion is leased or that | truly make a
profii. Both and more are in error.

"1) This property is not leased. The
church is rented month to month. How-
ever his own example {(BTA No 91-R-
4372) does not find fanlt with this.

*2) S0 1f must be profit, This term is in
error since it is paid in the form of an
hourly wage Jand] because [ do mosi of
the work at less than minimum. And
even then, these wages are used to pay
utitity bills and acquire antques [sic] and
antgue [sic] parts necessary to maintain
[and] renovate a 128 year old structure
and keep it historically correct. The
church has been run this way ]%4]
threughout most of its history. Which
brings to some [sic] of the as yet unan-
swered guestions. 1s the Church "Grand-
fathered in' under tax exemption be-
cause of its age? If a person is no longer
allowed to own a church and maintain
tax exempt status, why was I not in-
formed by the tax commissioner. 1t has
been used exclusively as a church for its
entire 128 year history. And this church
doesn't have a tele-evangelist living in a
rtansion or paying Stanley Gault $
500,000 to be chairman for a year {like
United Way). This church exits on a
shoe-string. It is in error not to let me
know whether you want to add more
strings or take them away.”

This matter is now considered by this Board based
upon appellant's notice of appeal, the statutory tran-
script certified by the Tax Commissioner and the evi-
dence presented at the hearing conducted bry this Board
on March 24, 1998,

We acknowledge at the outset the affirmative bur-
den which is generally bome by an appellant in an ap-
peal taken from a final order of the Tax Commissioner.
In Alean Aluminum Corp. v. Limbach (1989}, 42 Ohio
St.3d 121, the Supreme Court stated:

"Absent a demonstration that the com-
missioner's findings are clearly [*5] un-
reasonable or unlawful, they are pre-
sumptively valid. Furthermore, it is er-
ror for the BTA to reverse the commis-
sioner's determination when no compe-
tent and probative evidence is presented
to show that the commissioner's deter-
mination is factually incorrect. * * *" Id.
at 124, (Citation omitted.}

Further, when considering a claim that property is
entitled to exemption from taxation, we note the gen-
eral rule that "all real property in this state is subject to
taxation, except only such as is expressly exempted
therefrom." R.C. 5709.01(A). It is as a result of this
rule, that "in ary consideration concerning the exemp-
tion from taxation of any property, the burden of proof
shall be placed on the property owner to show that the
property is entitled to exemption," R.C. 5715271 It is
obvious from the preceding statutory (ramework that
exemption from taxation is the exception to the rule
and a statule granting an exemption must be strictly
construed. National Tube Co, v. Glander (1932), 157
Ohio S1. 407, paragraph two of the syllabus; White
Cross Hospital Assn. v. Bd. of Tax Appeals (1974), 38
Chio S1.2d 199, 201, Seven Hills Sehools v. Kinney
(1986), 28 Ohio St.3d {*6] 1&6.

Turning now to the exemption which was consid-
ered by the Tax Commissioner te have been the one
under which exemption was sought, nl R.C, 5709.07
provides in periinent parl:

"(A) The following property shall be
exempt from taxation;

k% %

"(2) Houses uscd exclusively for public
worship, the books and furniture in
them, and the ground attached to them
that is not leased or otherwise used with
a view to profit and that is necessary for
their proper coccupancy, use, and enjoy-
ment.”

Appx. 7
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nt We note that in his application filed
with the Tax Commissioner, appellant indicated
that exemption for the property was sought pur-
suant to R.C. §713.08, See 8.1. 9. However,
this statute is not one granting exemption to real
property, but is instead the statute which sets
forth the procedures to be followed by county
auditors in listing properties entitled to exeimnp-
tion and the limitations imposed upon the Tax
Commissioner's ability to consider an applica-
tion for exemption. Apparently, it was the Tax
Commissioner's attorney examiner who first
construed appellant’s statement included on the
application, i.e., that the subject property was
being "used as and is church for worship of
God by Christ Unity Inc. with Sunday serves
[sic] [and] Sunday School," see 8.1, 9, as a
claim for exemption under R.C. 5709.07. Ac-
cordingly, we will consider appellant's chal-
lenge on appeal to be restricted to the Tax
Commissioner's denial of exemption under this
statute.

1*71

The primary issue presented in this appeal is
whether the Tax Commissioner improperly denied ex-
emption to the subject property under the preceding
statute becaunse it was leased by appellant, a private
individual, to a church. n2 In our decision in Tempie
Beth Or v. Tracy (Mar, 12, 1993), B.T.A. No. 90-M-
291, unreported, we indicated that R.C. 5709.07 im-
poses two separate requirements for exemption: (1) the
property must be used exclusively for public worship;
and (2) it must not be "leased or used * ¥ * with a view
to profit." See, also, Full Gospel Pentecostal Holiness
Church v. Limbach (Sept. 3, 1993), B.T.A. No. 91-R-
432, unreported (slating that in the contexti of the see-
ond requirement, "the appropriate test is whether or not
the parties intended to make a profit from the ransac-
tion.”Y; Bd. of Trustees of the Presbytery of the West-
ern Reserve v. Tracy (Sept. 3, 1993), B.T.A. No. 92-A-
360, unreporled; Jerusalem Primitive Baptist Church v.
Tracy (May 1, 1998), BT.A. No. 97-A-321, unre-
ported.

12 As required by R.C. 5709.07, exemption
is restricted to "houses used exclusively for
public worship.” The only evidence which is
contained in the record before us regarding the
use of the property by the lessee, Christ Unity
Church, has been provided by appellant, who
testified that ke is not a member of the church

and is "actually an atheist." H.R. 11. As we
have no reason to believe that appellant would
have been in attendance at any of the Jessec's
services, we question appellant's competence to -
testify regarding whether the lessee’s use quali-
fies as "public worship." However, the Auditor,
who recommended that the property be granted
exemption, and the Tax Commissioner, who
denied the exemption on other grounds, seems
to presuppose that the lessce occupies the sub-
ject property and uses it for public worship. Ac-
cordingly, we will not consider this aspect of
R.C. 5709,07 (o be in issue in this case.

[*8]

In the present case, the evidence is unrefuted that
the lessee, by virtue of its monthly rental, has posses-
sion to the subject property. The evidence is also unre-
futed that the lessee uses the property as a house of
public worship. Appellant testified before this Board,
credibly, that the modest rent charged the lessee is used
to offset the expenses unique to a property of the age
and type of the subject. Accordingly, we find that the
subject property is used "exclusively for public wor-
ship" and "that il is not leased or otherwise used with a
view to profit." n3

n3 We acknowledge appellant's testimony
that the property is leased on a monthly basis
due to the lessee's uncertainty as to whether or
not they will continue to use the property.
Should the lessee vacate the property, the Audi-
tor may cause the property to be removed from
the tax exempt list. See R.C, 5713.07; R.C.
5713.08.

Based upon the foregoing, it is the decision of the
Board of Tax Appeals that appellant's arguments are
well-taken, It is the order of this Board that the journat
entry of the Tax Commissioner must be, and hereby is,
reversed.

Legal Topics:

For related research and practice materials, see the fol-
lowing legal topics:

Tax LawFederal Tax Administeation & Proce-
dureAudits & [nvestigationsExaminations (IRC secs.
7601-7606, 7608-7613)YChurch Tax Examinations &
InquiriesTax LawState & Local TaxesAdministration
& ProceedingsTudicial ReviewTax LawState & Local
TaxesReal Property TaxExemptions
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APPEARANCES:

For the Appellant - James E. Robetts, Roth, Blair,
Roberts, Strasfeld & Lodge, Youngstown, Ol

For the Appeilee - Betty D. Montgomery, Attorney
General of Ohio, By: Richard C, Farrin, Assistant At-
torney General, Columbus, Ohio.

OPINION:
DECISION AND ORDER

Mr. Johnson, Ms, Jackson, and Ms. Margulies concur,

This matter is before the Board of Tax Appeals
upon a notice of appeal filed by Jubilee Christian Fel-
lowship, Inc. ("Jubilee"), Jubilee appeals from a jounal
entry of the Tax Commissioner, in which the commis-
sioner denied Jubilee’s application for the exemption of
real property from taxation for tax year 1996 and re-
mission of taxes, penallies, and interest for tax year
1995,

The Tax Commissioner's basis for denial rests on
the fact that the subject property is leased by Jubilee
from Mr, and Mrs. Dennis Orr, presumahly for a profit,
and is therefore, in the commissioner’s opinion, not
exempt under R.C. 5709.07.

Page 1

In its notice of appeal, Jubilee contends that at ail
relevant times, the subject property was used as a pub-
lic house of worship. Jubilee argnes that property
leased to a church for use as a public house of worship
is exempt from taxation, even if the property owner
[*2} generates a profit.

The matter was submitted to the Board of Tax Ap-
peals upon the notice of appeal, the statutory transcript
certified to the board by the tax commissioner ("S.T."),
the record of the evidentiary hearing held before this
board ("R."), and the briefs of counscl. At the hearing,
Jubilee was represented by counsel, and Pastor Jeffrey
H. Mincher testified on its behall. The Tax Conunis-
sioner appeared through counsel and rested on the
statutory transcript and submitted no evidence in addi-
tion to cross-examination.

The subject property consists of approximately
5.68 acres of land, improved with a building that is
used for religious purposes. 1t is located in the Canfield
Tovnship School District, Maboning County, Ohio,
and is identified in the auditor's records as permanent
parcel number 26-039-0-011.00-0,

Initially, it is important to note the presumption
that the findings of the Tax Commissioner are valid.
Alean Aluminum Corp. v. Limbach (1989), 42 Ohio
St.3d 121, 1t is therefore incumbent upon a taxpayer
challenging a finding of the Tax Commissioner to rebut
that presumption and establish a right to the relief re-
quested. Belgrade Gardens v. Kosydar (1974), 38 Ohio
[¥3] St.2d 135, Midwest Transfer Co. v. Porterfield
{1968), 13 Ohio St.2d 138. Moreover, the taxpayer is
assigned the burden of showing in what manner and to
what extent the Tax Commissioner's determination is in
error. Federated Dept. Stores, Inc. v. Lindley (1983), 5
Ohio 5t.3d 213.

Turning to Jubilee's claim for exemption, we first
note the general rule that "all real property in this state
is subject o taxation, cxcept only such as is expressly
exempted therefrom.” R.C. 5709.01(A). It is as a result
of this rule, that "in any consideration concerning the
exemption from taxation of any property, the burden of
proof shall be placed on the property owner to show
that the property is entitled to exemption.” R.C.
5715.271. The Supreme Coust of Ghio explained the
rationale for this principle in Akron Home Medical
Services, Inc. v. Lindley (1986), 25 Ohio 5t.3d 107:

"Exceptions to a particular tax are gov-
crned by the oft-stated rules 1o be found
in Youngstown Metropolitan Housing
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Authority v. Evatt {1944), 143 Ohio St
268,273 [28 0.0. 163}

"By the decisions it is established in
Ohio that exemption statutes are 10 be
strictly construed, it being the settled
policy [*4] of this state that all property
should bear its proportional share of the
cost and expense of government; that
our law does not favor exemption of
properly from taxation; and hence that
befors particular property can be held
exempt, it must fall clearly within the
class of property specified * * * to be
exempt.

"The foundation upon which that policy
rests is that statutes granting exemption
of property from taxation are in deroga-
tion of the rule of uniformity and equal-
ity in matters of taxation. (See 38§ Ohio
Jurisprudence, 853, section 114} See,
also, e.g., id., at paragraph two of the
syllabus; Cleveland-Clffs lron Co. v.
Glander (1945), 145 Ohio 8t. 423, 430
[31 0.0. 39]; Natl. Tube Co. v. Glander
{1952), 157 Ohio St. 417 [47 0.0 313],
paragraph two of the syllabus; First
Natl. Bank of Wilmington v, Kosydar
(1976), 45 Ohio 8t.2d 101 [74 0.0.2d
206]; Sowtlwestern Portland Cement
Co. v, Lindley (1981), 67 Ohio St.2d
417,425 [21 0.0.3d 261]; Natl. Church
Residences v. Lindley (1985), 18 Ohic
St.3d 53, 55." Id. at 108,

See, also, White Cross Hosp. Assn. v. Bd. of Tax Ap-
peals (1974), 38 Ohio St.2d 199, 201. "Exemption is
the exception to the rule and [*5] statules granting
exemptions are strictly construed." Seven Hills Schools
v. Kinney (1986), 28 Ohio 8t.3d 186,

R.C. 5709.07 provides an exemption from real
property taxation for houses that are used exclusively
for public worship and the attached grounds that are
not leased or otherwise used with a view to profit. That
section reads, in pertinent part:

"(A) The following property shall be
exempt from taxation:

g k%

"(2) Houses used exclusively for public
worship, the books and farniture in
them, and the ground attached to them
that is not leased or otherwise used with
a view to profit and that is necessary for
their proper occupancy, use, and enjoy-
mentf.]"

Accordingly, in order to determine whether the
subject property qualifies for exemption under R.C.
5709.07, we must first determine whether such prop-
erty was used exclusively for public worship during the
period in question. For the reasons set forth below, we
find that it was.

Two seminal cases explored the legislative intent
behind the phrase "public worship." In Gerke v. Purcell
(1874), 25 Ohio St. 229, the Supreme Court defined
*public” to mean an open use, a use that was cqually
available to the public. [*6] In Watterson v. Halliday
(1907, 77 Ohio St. 150, the phrase "public worship™
was limited to the "religious rites and ordinances” that
are celebrated or observed by the church and its parish-
ioners. The Supreme Court confirmed this concept in a
more recent decision, FFaith Fellowship Ministries, Inc.
v. Limbach (19873, 32 Ohio St.3d 432. In that case, the
court held:

"From both cases we can derive the
definition of "public worship' to be the
open and free celebration or observance
of the rites and ordinances of a religious
organization." Id. at 435,

And, in quoting from Watterson, supra, the Faith Fel-
lowship court observed:

"The exemption is not of such houses as
may be used for the suppors of public
worship; but of houses used exclusively
as places of public worship.™ Id. at 435.

In our decision in Allegheny West Conference Sev-
enth-Day Adventists v. Limbach (Aug. 21, 1992),
B.T.A, No. 90-K-507, unreported, we indicated that a
"primary use" test would be applied to determine if
property was being "used exclusively for public wor-
ship” within the meaning of R.C. 5709.07. We noted:

"In Faith Fellowship Ministries, Inc. v.
Limbach (1987, [*7] 32 Chio 5t.3d
432, the Supreme Court set forth the
requisite characteristics which must be

Appx. 10
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demonstrated by an applicant seeking
exemption pursuant to R.C. 5709.07. In
paragraph one of its syllabus, the court
held:

"For purposes of R.C.
5709.07, "public wor-
ship” means the open and
free celebration or obser-
vance of the rites and or-
dmances of a religious
organization.' {(Gerke v.
Purcell [1874], 25 Ohio
S5 229: and Watterson v.
Halliday [1907], 77 Ohio
St. 150, 82 N.E.2d 962,
approved and followed.)

"Althongh R.C. 5709.07 requires that
the property be used exclusively for
public worship, the Supreme Court has
aclopted a primary use test which re-
quires more than merely calculating the
amount of time that the property is used
in a taxable as opposed to a nontaxable
manner. Faith Fellowship Ministries,
Inc., supra. Instead, a determination as
to taxable status must include an exami-
nation of both the guantity and quality
of the use for which the property is util-
ized. As the court held in paragraph two
of its syllabus:

""Ta qualify for an ex-
emption {from real prop-
erty taxation as a house
used exclusively for pub-
lic worship under R.C.
5709.07, such property
must be [*8] usedina
principal, primary, and
essential way to facilitate
public worship.'

*Under this test, the court has recog-
nized that those uses of propertly scught
to be exempted which are mercly sup-
porlive are not entitled to exemption
mnder R.C. 5709.07. See Faith Fellow-
ship Ministries, Inc., supra; Sumimnil
United Methodist Church v. Kinney

(1983), 7 Ohio St.3d 13; Bishop v.
Kinney (1982), 2 Ohio 5t.3d 52." Id. at
5.

See, also, Syfvania Church of God, Inc. v, Tracy (Jan.
27, 1995}, B.T.A. No, 93-P-252, unreported.

Most recently, the Supreme Court reaffirmed the
use of the "primary use" test in determining qualifica-
tion for exemplion pursuant to R.C. 5709.07 in True
Christianity Evangelism v. Zaina (2001), 91 Ohio St.3d
117. The court held:

"The General Assembly has used the
phrase ‘used exclusively' as a limitation
in hoth R.C. 5709.07 (houses used ex-
clusively for public worship) and R.C,
5709.12 (property used cxclusively for
charitable purposes). In Moraine Liis.
Baptist Church v. Kinney (1984), 12
Ohio 5t.3d 134, 135, 12 OBR 174, 175,
465 N.E.2d 1281, 1282, this Court held
that for purposes of R.C. 5709.07, the
phrase ‘used exclusively for public wor-
ship' [#9] was equivalent to ‘primary
use." Id. at 120.

In his testimony before the board, Pastor Mincher
stated that the entire subject property was used exclu-
sively for church purposes. (R. 13) Pastor Mincher
testified that Jubilee conducted church services on the
property on Sundays and Wednesdays. (R. 20) The
building located on the subject property was divided
into two parts. The newer section contained the main
sanctuary, and the older section was used for religious
education classes, children's church, and church of-
fices. (R, 21-22)

Further, Pastor Mincher stated that Jubilee did not
rent or sublease any portion of the property to others.
During its tenure, Jubiles was presented with opportu-
nities to vent cut space, but all such offers were re-
jected. (R. 14, 19, 20) Under its five-year lease with the
Orrs, Jubilee was obligated to pay rent at the rate of $
2,600 a month, as well as utilities and property taxes.
{R. 17, 18} The Tax Commissionsr did not present any
evidence to refite Pastor Mincher's credible testimony.,

In this board's opinion, the activities that Pastor
Mincher described are exactly the types of uses that
constitute "public worship” under R.C. 5709.07(A)2}.
See Gerke [¥10] and Faith Fellowship Ministries, su-
pra. Furthermore, Pastor Mincher's testimony estab-
lishes that these activities represent the "exclusive" or
"primary" use of the subject property. Therefore, we
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find that the subject property is primarily used as a
house of public worship.

In his final determination, the Tax Commissioner
does not contest that the subject property is being used
as a house of public worship. Instead, it is the Tax
Commissioner's position that pursuant to R.C.
5709.07(AY2), "propertics leased to a church for profit
or with a view fo profit are not exempt trom real prop-
erty taxation." (8.T. )

The fact that all or a portion of a house used for
public worship is leased does not necessarily disqualify
the property for exemption. Clair v. Tracy (Sept. 11,
1998), B.T.A. No. 97-K-306, unreported; Northcoast
Christian Center v. Tracy (July 18, 1997}, B.T.A. No.
96-M-811, unreported; Full Gospel Pentecosial Holi-
ness Church v. Limbach (Sept, 3, 1993), B.T.A. No,
91-R-432, unreparted; First Baptist Church of Lone
Star Texas v. Limbach (Aug. 21, 1987), B.T.A. No, 85-
E-738, urreported.

Although it deals with the exemption for public
colleges, the Tenth District [*11] Court of Appeals'
decision in Bexley Village, Ltd. v, Limbach (1990), 68
Ohio App.3¢ 306, may provide some assistance. ni In
Bexlev Village, Capital University leased vacant land
for use as a parking lot from a private for-profit devel-
oper. The court opined that the focus should be on the
use to which the property is put by the party entitled to
exemption. The court explained that R.C. 5709.07 in-
cludes two separate and distinct clauses. First, "public
colleges * * * and all buildings connected therewith arc
exempt from taxation regardless of whether the prop-
erty is used with a view toward profit.” 1d. at 308; see,
also, Cleveland State Univ. v. Perk (1971), 26 Ohio
St.2d 1. Second, all other lands connected with pubitc
institutions of learning "are exempted from taxation if
they are nol used with a view towards profit.” Bexley
Vitlage at 308; see Denison Umiv. v. Bd. of Tax Appeals
(1963), 2 Ohio 5t.2d 17,

nl Although in different subsections, the
exemptions Tor public colleges and houses of
public worship are both found in R.C. 3709.07.

Just as for public colleges, R.C. 5709.07(A)2)
makes a distinction between "houses used exclusively
for public worship" [*12] and "the ground attached to
them that is not leased or otherwise used with a view to
profit * ¥ " Therefore, as the court in Bexley Village
instracted, the focus should be on the use of the prop-
erty by Jubilee, since it is the party seeking the exemp-
tion. See, also, Temple Beth Or v. Limbach (Mar. 12,
1993), B.T.A. No. 90-M-291, unreported. If the prop-
erty consists of a building used as a house of public
worship and not additional ground attached thereto,
then we need not review nor analyze whether the prop-
erty is used with "a view to profit." Full Gospel Pente-
costal Holiness Church, supra, and Presbytery of the
Western Reserve (Sept. 3, 1993), B.T.A. No. 92-A-360,
unreporled. 1t is irrefevant. Bexfey Village.

Although the board acknowledges that there is a
presumption in favor of the Tax Commissioner, based
upon the foregoing, the Board of Tax Appeals finds
that the subject property is used primarily as a house of
public worship. As such, it is entitled to exemption
from taxation.

Accordingly, it is the decision and order of the
Board of Tax Appeals that the decision of the Tax
Comimissioner is reversed.

Legal Topics:

For related research and practice materials, see the fol-
lowing legal topics:

Tax LawState & Local TaxesAdministration & Pro-
ceedingsJudicial ReviewTax LawState & Local Taxes-
Personal Property TaxExempt PropertyLimitationsTax
LawState & Local TaxcsReal Property TaxExemptions

Appx. 12



LexisNexis’

LEXSEE 1997 OHIO TAX LEXIS 851

Nertheoast Christian
Center Appellant, vs.
Roger W. Tracy, Tax
Commissioner of Ohio,
Appellee.

CASE NO. 96-M-811
(Exemption)

STATE OF OHIO --
BOARD OF TAX AP-
PEALS

1997 Ohio Tox LEXIS
8517

Tuly 18, 1997

1]
APPEARANCES

For the Appellant- K. Ronald Bailey, K. Ronald
Bailey & Assoc., Co., L.P.A,, P.O. Box 830, Sandusky,
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torney General, State Office Tower, 30 East Broad
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OPINION:
DECISION AND ORDER

Mr. Johnson, Ms, Jackson and Mr. Manoranjan concur,

This cause and matter comes to be considered by
the Board of Tax Appeals upon a notice of appeal filed
herein on June 28, 1996, Appellant appeals from a
Journal Entry of the Tax Commissioner, appellee
herein, wherein the Commissioner denied appellant's
application for real property exemption for fax year
1994,

The appellant, Northeoast Christian Center, is an
evangelical church formed in 1991 and located in San-
dusky, Ohio. In 1993, the Church contracted with Per-
kins Mlaza, Inc. to lease a former four-bay movie thea-
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ter located in the rear of a strip shopping center, The
Church made significant modifications to the building,
removing walls and redesigning many of the spaces for
uses necessary {0 its ministry. [*2]

The original term of the leage is ten years. The
lease agreement also obligates the Church to pay its
pro-rata share of real estate taxes and assessments.

On December 30, 1994, the Church applied for ex-
emption from real property taxation for that portion of
the subject property which was equal to its pro-rata
share of real property taxes paid to the lessor. The
Commissioner denied the application. The Commis-
sioner first found that "the subject property is unques-
tionably used by the applicant as a house of public
worship". However, the Comuissioner concluded that
exemption was not proper.

Referring to the language "not leased or used with
a view to profit" contained in R.C. 5709.07, the Com-
missioner indicated that the property was managed by a
for-profit property management corporation, and then
concluded that the payment of § 21,105 amually to a
for-profit corporation was a prima facie showing that
the property was leased "with a view to profit".

An appeal to this Board ensued. Not onky did ap-
pellant specify as error the Commissioner's findings
relative to R.C. 5709.07, it also raised constitulional
arguments under both the Ohio and United States Con-
stitutions. While the proper [*3] forum fo raise such
issyes, this Board is a mere repository of evidence re-
lating to constitutional questiens and has no authority
to consider the legal issues raised. MCI Telecommuni-
cations Corp. v. Limbach (1994), 68 Ohio St. 34 195,

The matter is considerad upon the notice of appeal,
the testimony and other evidence presented at the hear-
ing before this Board, and the argument presented by
counsel.

R.C. 5715.27(A) permits the "owner of any prop-
erty" to {ile an application for the exemption of real
property {rom taxation. A lessee who js obligated to
pay real estate taxes assessed against the real property
has standing to file such an application. Cleveland St.
Univ. v. Perk (1971), 26 Chio St 2d 1. The Commis-
sioner did not question appellant’s standing 1o apply for
exemption, but found that the requirements of R.C.
5709.07(A)2) had not been met, We hold appellant
has standing 1o make an application for exemption in
the instant case.

The Commissioner rejected appellant's application
because appellant leased property from a for-profit
organization. The Tax Commissioner found, as a mat-
ter of law, that the lessor's profit from the lease with
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appellant vitiated the ]*4] statutory exemption con-
ferred upon houses of worship. This Board finds that
the Commissioner's determination is based upon a mis-
reading of R.C. 5709.07. R.C. 5709.07 provides, in
pertinent part:

"(A) The following propexty shall be
exempt from taxation:

"(2) Houses used exclusively for public
worship, the books and furniture in
them, and the ground attached to them
that is not leased or otherwise used with
a view to profit and that is necessary for
their praperty occupancy, use and en-
joyment;

LR

"(C) As used in this section, ‘church’
means a fellowship of believers, con-
gregation, societly, corporation, conven-
tion, or association that is formed pri-
marily or exclusively for religious pur-
poses and that i3 not formed for the pri-
vate profit of any person.”

In Bexley Village, Lid. v. Limbach (1990), 68 Ohio
App. 3d 306, the Franklin County Court of Appeals had
the opportunity 1o consider the propriety of granting
exemption under R.C. 3709.07(A) to real properly
leased by a university. Both Bexley Village, Ltd., a for-
profit corporation, and its lessee, Capital University,
applied for exemption from real property faxation of a
parcel of Jand owned by Bexley Village, [*3] Ltd. and
leased to the University. The Commissioner denied
exemption, but this Board found exemption to be
proper, Upon appeal, the Court of Appeals considered
whether the leasehold interest indicated that the prop-
erty was "used with a view towards profit". (While the
yearly rental in that casc was § 1.00, the appellant ar-
gued that the for-profit lessor profited by avoiding real
property taxes and maintenance expenses it would have
mcurred,)

The Court of Appeals recognized that the words
"used with a view towards profit" are not uncommon
throughout the exemption statutes. The Court then re-
viewed two Supreme Court cases which considered
whether a leased property was "used with a view to-
wards profit." Both Rose fnsi. v. Myers (1913), 92 Ohio
St. 252, and State, ex rel, Boss v. Hess (1925), 113
Ohio St. 53, were cases in which a charitable and an

educational organization were each denied exemption
for property leased for a profit to non-exempt lessees
even though the proceeds gamered from the leases
were used for exempt purposes. Finding that critical
emphasis was placed upon the use of the property,
rather than ownership, the Court held:

"Where the property is [*6] used for
educational purposes, the property is
exempt from taxation even though it
produces income for its true owner.
When applying the plirase 'not used with
a view to profit’ found in R.C. 5709.07,
the court should focus on the use to
which the property is put by the party
entitled to exemption under the statute.”

Following the Court's directive in Bexley Village,
Ltd,, this Board must focus on the use the property is
put by the party entitled exemption under the statute.
We return to the Commissioner's finding that the appel-
lant qualifies as a "house of public worship", The tes-
timony before this Board is consistent with the Com-
missioner's findings. The Board further finds that the
lease by which appellant obtains the right fo use the
property is not a bar to exemption.

Our holding herein is consistent witly the Supreme
Court's consideration of "charitable use” under R.C.
5709.12, In Highland Park Owners, Inc. v. Tracy
(1994), 71 Ohio 5t. 3d 405, the Cowt, citing (Ferke v.
Purcell (1874), 25 Chio St. 229, Tor the proposition
that exemption from taxation is controtled by the use of
property, rather than ownership thereof, held that, un-
der R.C. 5709.12, [*7] any property used exclusively
for charitable purposes may be exempt from taxation.
See, also, Wilson, Aud. v, Licking Aerie No. 387,
F.O.E. (1922), 104 Ohio St. 137 (Property belonging to
institutions of public charity can only be exempt under
the constilution when used exclusively for charitable
purposes).

Considering the record, statutes, and case law, the
Board of Tax Appeals finds and determines that the
Tax Commissioner erred when denying exemption to
appellant becausc it leased the subject property. There-
fore, the decision of the Tax Commissioner must be,
and hereby is, reversed,
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OPINION;

DECISION AND ORDER UPON RECONSID-
ERATION

Mr. Johnsan, Ms. Jackson, and Ms. Margulies concur.

The Board of Tax Appeals is again considering
this maiter n1 pursuant to a notice of appeal filed by
The Performing Arts School of Metropolitan Toledo,
Inc., and Gomez Enterprises, a limited partnership.
{"Appeltants™) Appellants have appealed from a final
determination of the Tax Comumissioner that denied
appellants' application for the exemption of real prop-
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erty from laxation. The commissioner's final determi-
nation provides in pertinent part:

"In response to the recommendation of
the attorney exantiner, dated June 28,
2001, the applicant submitted wrilten
objections, which have been considered
by this office. On review of the appli-
cant's objections, the Tax Commissionet
finds that neither the factual objections
not the objections to [*2] the legal in-
terpretation of applicable statutes is suf-
ficient to overcome the recommendation
of the attorney examiner,

"Namely, the applicant has amended the
application to add the owner of the
property as an applicant. As well, the
applicant states that the property should
be granted exemption as used as a char-
ter school. However, as stated in the
recommendation, the property is leased
to the school by the owner Gomez En-
terprises, a for-profit limited partner-
ship. The property is leased to the
school for a thirty-nine month term at a
rental amount of § 195,000.00, payable
in installments ot § S660.00 per month.

"Ohio Revised Code section
3709.07

"It is noted that the applicant has ap-
plied for exemption under R.C, 2477.01,
and under R.C. 3314.01 et. seq. Neither
of these sections provide (sic) exemp-
tion from taxation for real properly.
However, Ohio Revised Code section
5709.07 does provide exemplion to
property used as a school, and states in
part (sic)

"(A) The following prop-
erly shall be exempt from
taxation:

(1) Public schoolhouses,
the boolks and furniture
in them, and the ground
attached to them neces-
sary for the proper occu-
pancy, use, and enjoy-
ment of the school-
houses, [*3] and not
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leased or otherwise used
with a view to profit.

"The applicant states that the property should be
granted exemption as being used as a school, regardless
of the lease and the use with a view to profit by the
business owner, The applicant cites several cases in
support of its statement, including Cleveland State
University v. Perk (1971), 26 Ohio 8t.2d 1, 5, wherein
the Court held 'that a lessee of buildings located on
land which is owned by the lessee [university] * * *
has standing to file * * * an application for exemplion
of such buildings from taxation'. [Emphasis added]. It
is noted that the Cleveland State case dealt with prop-
erty owned by a state university, and the statutory pro-
visions governing exemption for state universitics do
not apply in this case.

"As well, the applicant cites several other cases con-
cerning exemptions granted to schools or churches
which leased property. In Bexley Village, Ltd. v. Lim-
bach (1990}, 68 Ohio 5t.3d 306, the Court held that
property owned by a for-profit entity and leased to 4
college for § 1.00 a year was entitled to exemption, In
Northeoast Christian Center v, Tracy (July 18, 1997)
B.T.A. No. 96-M-811, [*4] the Board of Tax Appeals
(‘Board") held that property owned by a business but
leased to a church for worship was also exempt. The
Board in Northcoast cited the Bexley Village case in its
decision, noting the nominal $ 1.00 per year lease.
Later, in Gary Clair/Christ United Church v. Tracy
(September 11, 1998), B.T.A. No. 97-K-306, the Board
{found that the appropriate test for exemption of leased
property was whether the parties intended 10 make a
profit from the lease. Gary Clair at 6. The Board held
that leased property could be exempted as not used
with a view to profit where the modest rent charged
was used merely 1o offset the expenses unique to an
histeric, 128-year old church, Id,

"Wiore recently, the Board held that the use of properly
by the owner must be examined in order to determine
exemption, and that leased property may be subject
to.4 taxation where, as here, the lease is commercial in
nature, Thomaston Woods Limited Partnership v. Law-
rence (June 15, 2001) B.T.A. No. 99-L-551. Here, the
for-profit owner charges a rent of approximately §
60,000 per year. Unlike the cases cited above, the ap-
parent intent of the owner of the subject property is
[*5] to make a profit from a commercial lease. Apply-
ing the case law cited above, the property is not entitled
to exemption as used with a view to profit by the
owner."

nl An unreported decision and order was
previously issued by the board under date of
Sep. 6, 2002, which reversed the final determi-
nation of the Tax Commissioner, The decision
was vacated by an unreported order issued Oct.
4, 2002, to afford an opportunity to fully con-
sider the Attorney General's motion for recon-
sideration/clarification as to application of an
exemption to the land which is privately owned
and improved by the buildings occupied by a
charter school.

The matter has been submitted to the Board of Tax
Appeals upon the notice of appeal, the statutory tran-
script certified by the Tax Commissioner and the briefs
filed by counsel for the parties. Although the board had
scheduled the matter for hearing, the parties did not
submit evidence.

The facts are not in dispute, The subject property
is a 1.870-acre parcel improved with a two-story build-
ing with classrooms and offices, a one-story recreation
arca, and parking lot, identified on the auditor's records
as parcel 20-06168. The Performing Arts School of
Metropolitan [*6] Toledo, Inc., ("PASMT"} a non-
profit corporation, leases n2 the property from Gomez
Enterprises, a for-profit limited partnership, PASMT is
operating a public community school for grades seven
through twelve established under the authority of R.C.
Chapter 3314. The lease term is thirty-nine months for
a rental amount of $ 195,000, payable in monthly in-
stallments of § 5,000,

n2 The lease is commonly referred to as a
"triple-net lease," as its provisions require that
the lessee, in addition to the rental payments, is
also respansible for the payment of taxes, in-
surance and maintenance/utilities.

R.C. 5709.07, which provides an exemption for
schools, reads:

"(A) The following property shall
be exempt from taxation:

"(1} Public school-
houses, the books and
furniture in them, and the
ground attached to them
necessary for the proper
occupancy, use, and en-
joyment of the school-
houses, and not leased or
otherwise used with a
view to profif;

PEEN
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The commissioner contends that the exemption
should be denied because the property is not a "public
schoolhouse” within the context of R.C. 5709.07 be-
cause the property is not owned by a public entity,
Since the term "public schoolhouse" [*7] is not de-
fined in R.C. 5709.07, the comimissioner has cited scv-
eral cases that have constraed the term "public prop-
erty" as contained in what is currently R.C, 5709.G8.
These cases have held that "public property” embraces
only such property that is owned by the state or a po-
litical subdivision, Sce Bd of Park Commyrs. of City of
Troy v. Bd, of Tax Appeals (1954), 160 Ohio St. 451,
Dayton Metro, Hous. Auth. v. Evatt (1944), 143 Qhio
St. 10, However, the Supreme Court has not extended
this consfruction to "public schoolhouse” as contained
in R.C. 5709.67.

In Gerke v. Purcell (1874), 25 Ohio St. 229 the
Supreme Court construed the term "public” contained
in Section 2, Article 12 of the Ohio Constitution and
section 3 of the tax law of 1859, S & 5 761, now R.C.
5709.07, With respect 1o the constitutional provision
the court held that the term "public" as applied to
schoolhouses required the property to be publicly
owned. However, the court also. determined that the
term "public” under the statute is based on the use of
the property, not its ownership. The court stated:

"A consideration of this provision of the
stalute shows that the word 'public,' as
here applied to school-houses, [*8]
colleges, and institutions of tearning, is
not used in the sense of ownership, but
as descriptive of the uses to wlhich the
property is devoted. The schools and in-
struction which the property is used to
support, must be for the benelit of the
public. The word public ay applied to
school-houses, is obviously used in the
same sense as when applied to colleges,
academies, and other institutions of
learning, The statute must be construed
in the light of the state of things upon
which it was intended to operafe. At the
time of its passage, there were few, if
any {and we know of none), colleges or
academies in the state owned by the
public, while there were many such in-
stitutions in the different parts of the
state owned by private, corporate, or
other organizations, and founded,
mostly, by private donations,

"Besides, the condition prescribing that
the property, in order to be exempt,

must not be used with a view to profit,
does not seem appropriate if infended to
apply only to institutions established by
the public, Such institutions are never
established and carried on by the public
with & view to profit.”

The General Assembly in the creation of commu-
nity schools has expressly designated [*9] such a
school a "public schoo! * * * and part of the slate's
program of education.” R.C. 3314.01(B). In so doing
the community school is brought within the exemption
granted by R.C. 5709.07(A), consistent with the ruling
in Gerke. The commissioner contends that the lease by
the owner to PASMT establishes that the property is
being used to produce income, which precludes grant-
ing the exemption under R.C. 5709.07, We find to the
contrary, R.C, 5709.07 does not preclude the owner's
leasing of property to PASMT n3 for its use in the op-
eration of a community school, The proper test is
whether the property is presently being used for an
exempt purpose. [n keeping with Gerke, it is not re-
quired that property be owned by PASMT to qualify it
for exemption.

n3 R.C. 3314.01(B) authorizes a commu-
nity school to "acquire facilities as needed.”

In construing the exemption provided for public
colleges and academies in R.C. 5709.07A)(4), the
Franklin County Court of Appeals has held that the
statute cannot be read so narrowly that a property loses
its exempt status when it is leased from an owner. Bex-
ley Village, Lid. v. Limbach (1990), 68 Ohio App.3d
306. The cowt stated at p. 311z [*10]

"Where the property is used for educa-
tional purposes, the property s exempt
from taxation even though it produces
income for its true owner. When apply-
ing the phrase 'not used with a view to
profit’ found in R.C. 3709.07, the court
should focus on the use to which the
property is put by the party entitled to
exemption under the statute.”

Although the subject property may produce income for
its owner, it is being used as a schoothouse for educa-
tional purposes. PASMT is not using the property with
a view to profit. The Attorney General seeks to distin-
guish Bexley Village, upon the difference in language
between the exemption conferred upon "lands con-
nected with public institutions of learning, not used
with a view to profit," and the exemption for school-
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houses "and the ground atfached to them * * * not
leased or otherwise used with a view to profit." We
find nothing in the language which limits the exemp-
tion upon the use of the property, without regard to
ownership.

The board finds the analysis of the exemption by
the Supreme Court in Cleveland State Univ. v. Perk
(1971}, 26 Ohio St.2d 1 compelling, Although the court
construed the portion of R.C. 3709.07 exempting {¥11]
from {axation "public colleges and academies and all
buifdings connected therewith," language that is now
contained in R.C, 5709.07(A)(4), the reasoning is ap-
plicable to this appeal. In Cleveland State Univ., a for-
profit corporation lcased buildings to the state univer-
sity that used the buildings as classrooms. The Su-
preme Court stated at p. 7

"We do not think the term ‘not used with
a view to profit’ refers io or controls the
clauses 'all public colleges, public acad-
emies, all buildings connected with the
same,' but refers to simply the clause
preceding it in the statute 'all lands con-
nected with public institutions of learn-
ing, not used with a view to profit,”

Extending this reasoning to R.C. 5709.07(A)1)
requires the conclusion that the phrase "not lcased or
otherwise used with a view to profit" dees not controt
the term "public schoothouses,” but refers simply to the
clause preceding it in the statute, i.e,, "the grouad at-
tached to them necessary for the proper occupancy,
use, and enjoyment of the schoolhouses.”

Our determination here is alse consistent with our
application of R.C. 5709.07(A)(3) granting exemption
to houses used for public worship, and the similar
[*12] limitation that the "land is not leased or other-
wise used for profit.” We have focused upon the use of
the property, requiring that no restrictions be placed
upon its use for public worship. See First Christian
Church of Medina v. Zaino (Apr. 12,2002), BTA No.
2000-N-480, unreported, Youngstown Foursquare
Churchv. Zaino (June 29, 2001), BTA No. 199%-5-
1367, unreported; World Harvest Church of God v,
Zaino (Jan. 26, 2001), BTA No. 1999-B-1914, unre-
ported. 1t is uncontroverted that PASMT is using the
subject property as a public community school without
resirictions upon its public use.

In Temple Beth Or v. Limbach (Mar, 12, 1993),
BTA No. 1990-M-291, unreported, the board granted
exemption to the temple’s property which was being
leased to a church for a three-year term at a rate of §
2,000 per month, finding that the primary and control-

ling use was as a place of worship, which established
the exemption, In Full Gospel Pentecostal Holiness
Church v. Limbach (Sept. 3, 1993), BTA Case No.
1991-R-432, unreported, the board granted exemption
where a church was leasing ils property to another
church. Although we made reference to the monthly
rate of § 582.44, which [*13] covered the morlgage
and insurance, our finding that there was no intent to
profit from the lease was not determinative of the ques-
tion of exemption. Similarly in Northcoast Christian
Center v. Tracy (July 18, 1997), BTA No.1996-M-811,
unreported, we granted exemption to what had been a
four-bay movie theater in a strip shopping center leased
to Northcoast, upon its conversion and use for public
worship. In Gary Claiv/Christ United Church v. Tracy
(Sep 11, 1998) BTA Case No. 1997-K-306, unreported,
a private owner rented a one hundred twenty-eight year
old church building which was used as a house of pub-
lic worship. A modest rental was charged to offset
utilities and provide maintenance. Although we com-
mented on the amount of the rental and lack of profit in
cach case, the granting of the exemption turned upon
the primary use of the property for public worship.
Most recently, in Jubilee Cheistian Fellowship, Inc. v.
Tracy (May 17, 2002) BTA Case No. 1999-R-239,
unreported, we again held that the church leased from
private owners was eititled to exemption, since the
property was used exclusively for public worship, and
the church did not fease or otherwise use the property.
[*14]

The commissioner maintains that to focus solely
on the use of the property by PASMT fails to recognize
the fact that Gomez, the owner of the property, is also
nsing the property. To the conirary, Gomez has given
possession to PASMT for its use, and receives only the
income.

In support of this contention the commissioner
cites Lincoln Memorial Hospital v. Warren (1968}, 13
Ohio St. 2d 109, and Thomaston Woods Limited Part-
nership v. Lawrence (June 15, 2001), BTA No. 1999-
L-551, unreported. Lincoln Memorial Hospital ad-
dressed a situation where a for-profit corporation, in
order to maintain its affiliation with a Blue Cross or-
ganization, formed a nonprofit corporation to operate
the hospital. The nonprofit corporation assumed the
payment of the loan for construction and equipping of
the hospital, and all other expenses of the hospital. The
court expressed the view that ownership and use must
coincide to sustain the exemption for charitable pur-
poses, R,C. 5709.12 The court also observed that a
large majority of the patients paid for their accommo-
dations and nonpaying patients were decidedly in the
minority, We do not find this case persuasive in apply-
ing the exemption for public [*15] schoolhouses.
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In Thomaston Woods Limited Partnership, exemp-
tion was also sought pursuant to R.C. 5709.12. The
Supreme Cowrt has held in Highland Park Owners, Inc.
v, Tracy (1994) 71 Ohio 5t.3d 4035, that property
owned by an institution which is used exclusively for
charitable purposes is exempt uader R.C. 5709.12. The
board determined that the owner Thomaston Woods'
primary use of the property was to lease it to third par-
ties, The board held that in a lease situation where it is
the lessee who is engaged in the charitable activity,
then for purposes of R.C. $709.12(B), the lessor's pri-
mary use of the property is the leasing and not charita-
ble. These cases consirue the applicability of the ex-
emption provided by R.C. 5709,12 to a leasing silua-
tion. R.C. 5709.12 requires that the qualifying party
own the properly in order io be eligible for the exemnp-
tion. R.C. 5709.07 does not provide a similar restric-
tion,

The commissioner also cites Summit United Meth-
odist Church v, Kinney (1983), 7 Ohio 5t.3d 13 in sup-
port of his claim that exemption should be denied. In
that case exemption was denied to a church that leased
property to a third party. The lessee was using the
property [*16] as a day care center, not a religious use
under R.C. 3709.07. However, in the subject appeal the
party secking the exemption, PASMT, is using the
property, the land and the improvements as a public
school, a use for which an exemption js expressly
granted under R.C. 5709.07(A)(1).

The Attorney General also introduces a new argu-
ment that title must be vested in the state or a political
subdivision, pointing to the tax exemption provided by

R.C. 3313.44 to property vested in boards of education.
'The argument is that R.C. 3313.375, which provides a
board of education may enter into a lease-purchase
agreement for construction of a school building, does
not vest title in the board until the end of the lease term
and all the obligations provided in the agreement have
been satisfied. The suggestion is made that under a
lease-purchase, the property would not be exempt.
However, R.C. 3313.44 and 3313.375 are specific in
application and limited in their scope. There is no rea-
son to believe that the general cxemption in R.C.
5709.07 would not apply to the lease-purchase ar-
rangement so long as the building is being used as a
schoolhouse, We have been given no judicial authority
which supports [¥17] the argument, and we are not
persuaded.

Therefore, for all of the foregoing reasons, the
board finds that the Tax Commissioner's final determi-
nation denying exemption to the subject praperty, the
land and the improvements used as a public school-
house, is in error and it is hereby reversed.
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