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lntroduction

On January 22, six sportsinen's and conservation organizations filed a timely amici

curiae brief, pursuant to Sup. Ct. Rule of Practice 3.5, in Support of Jurisdiction of Defendant-

Appellant-Cross-Appellee State of Ohio. On January 28, Plaintiffs-Appellees' and Inteivening

Plaintiffs-Appellees/Cross-Appellants ("Plaintiffs-Appellees") filed a Joint Motion to Strike

("Joint Motion") the brief of amici curiae, citing several objections. Each objection to the filing

of the amici curiae lacks merit.

For the following reasons, this court should disregard the Joint Motion to Strike and

should consider the important issues raised by the amici curiae.

1. The Joint Motion Lacks a Legal Rationale to Strike Brief of Amici Curiae

'I'he Joint Motion first alleges that the brief of amici curiae was not timely filed. This is

incorrect. The brief, filed on January 22, 2010, was tiniely pursuant to this court's call for briefs

on Decenlber 23, 2009. That call provided that "Appellant/cross-appellee state of Ohio's brief

shall be filed within 15 days from the date of this order" and that "all other parties may file briefs

within 15 days a$er the state of Ohio's brief has been filed." See 72/23/09 Case Announceinents,

2009-Ohio-6787. Because the state's brief was filed on January 7; 2010, the brief of amici

curiae was timely, as it was filed within 15 days for the state's filing. The Joint Motion provides

no other reason why the crmici curiae brief was untimely and should not be considered in this

case pursuant to Sup. Ct. Rule of Practice 3.5.

The Joint Motion also contends that the brief' s discussion of the Eleventh District's sua

sponte ruling was impi-oper. In support of this assertion, the Joint Motion contends that the issue

was properly considered by the lower court because it was raised "during oral argument before
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the Eleventh District of Appeals [sic]." .7oint Motion at 4. However, the lower conrt's decision

to remove the AG from the case was not briefed by either party, but instead was raised by the

Eleventh District panel itself. Jtulge Timothy J. Cannon filed a dissenting opinion on this very

point, writing that as a rule of practice, a court should always "notify the parties and give them

an opportunity to brief the issue"' before ruling on that issue. State ex rel. Merrill, 2009-Ohio-

4256, at ¶135 (citing State v. I3lackburti, 11t1t Dist. No. 2001-T-0052, 2003-Ohio-605, at ¶45,

citing State v. Peagler (1996), 76 Ohio St.3d 496, 499, fn.2.)

However, the main objection to the amici briefraised in tbe Joint Motion is that the brief

was filed by two attorneys who are currently employed by the Ohio Environniental Council

("OEC"), which is a party to the case. Plaintiffs-Appellees successfully navigated the court's

attorney registry, and correctly point out that "The Amici Brief was prepared and filed by a staff

attorney (Mr. Reisinger) and the director of legal affairs (Mr. Dougherty) for the Ohio

Environmental Couneil, which is a party to this proceeding." Joint Motion at 4. Plainitiffs-

Appellees argue that "The OEC should not be permitted two bites at the apple." Joint Motion at

4. With this statement, the Joint Motion implies that when counsel for amici curiae filed a brief

on behalf of six public interest organizations, they were really filing a brief on behalf of the

OEC. This is incorrect. The OEC is represented by independent counsel in this case, not by

counsel for amici curiae- The OEC and the National Wildlife Federation filed a one page brief,

which endorsed the state's brief but (lid not include a substantive discussion of the issues.

Counsel for amici curiae filed the brief pro bono-on behalf of six public interest, eharitable

organizations, each with a special interest in the issties raised by the court's call for briefs. The

Ohio Rnles of Professional Conduct suggest that "All lawyers have a responsibility to assist in

providing pro bono publico seivice." Ohio R. Prof. Conduct 62, Comment. Further, the
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Supreme Court of Ohio has long recognized the importance ofpro bono activity, recently stating

that "This Court strongly encourages each Ohio lawyer to ensure access to justice for all Ohioans

by participating in pro bono activities." StatementRegarding ProBono Legal Services, Sept. 20,

2007.

II. Arnici Cnriae Should Be Heard on This Matter of Great Public Concern

The question of whether the Ohio Attorney General has the ability to represent Ohio

citizens in litigation, even when not directed to do so by the governor, is one that is profoundly

important to the amici clfriae. If the decision of the Eleventh Amendment Court of Appeals is

affirmed by this cotiu-t, it coald set an important precedent defining the constitutional role of the

Attonley General. While not parties to the shoreline case at hand, these charitable groups at least

have the right to have their voices heard on the important question regarding the independence of

the Ohio Attorney General. The six named organizations are sportsmen's and/or conservation

organizations. Conservation organizations and their members depend on an independent

Attorney General with the constitutional authority to take on polluters or appeal a judgment,

even when such actions are contrary to the policies of a sitting governor. These groups should be

heard on this important constitutional question.

Conclusion

The Jonit Motion to Strike the brief of amici cariae does not colltain a legal rationale to

strike the brief. The brief was tnnely filed and contains valid arguments from six charitable,

public interest organizations, each of which dcserve to be heard on the important constitutional

questions raised in this case. This coitrt should disregard the Joint Motion to Strike and consider

the arguments raised by amic•i curiae.
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Respectfully submitted,
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