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This matter is before this Court upon a Motion to Certify Conflict filed by appellant

Aaron P. Ford. The motion asserts that our opinion in the within action is in conflict with

the opinion of the Eighth District Court of Appeals in State v. Elko, Cuyahoga App. No.

83641, 2004-Ohio-5209.

Upon review, we find our opinion is in conflict with State v. Elko, Cuyahoga App.

No. 83641, 2004-Ohio-5209. Appellant's motion to certify conflict is sustained.

Pursuant to App. R. 25(A), we certify the following issue of law to the Ohio

Supreme Court for review and final resolution:



Whether discharging a firearm at or into a habitation (R.C. 2923.161), and a

firearm specification (R.C. 2929.14(D), R.C. 2941.145) are allied offenses of similar

import as defined by R.C. 2941.25(A).

IT IS SO ORDERED.
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Edwards, J.

{¶1} Appellant, Aaron Ford, appeals a judgment of the Licking County Common

Pleas Court convicting him, following jury trial, of improperly discharging a firearm at or

into a habitation (R.C. 2923.161(A)(1)) with a firearm specification (R.C. 2929.14(D),

R.C. 2941.145), inducing panic (R.C. 2917.31(A)(3)), and using weapons while

intoxicated (R.C. 2923.15(A)). He was sentenced to three years incarceration for

discharging a firearm at or into a habitation and thirty days incarceration for inducing

panic and using weapons while intoxicated, to be served concurrently with the sentence

for discharging a firearm at or into a habitation, and three years incarceration for the

firearm specification to be served consecutively. Appellee is the State of Ohio.

STATEMENT OF FACTS AND CASE

{¶2} Around 10:00-11:00 p.m, on January 3, 2008, Ruth Seville turned off her

television in her modular home on 27 South Kasson in Johnstown, Ohio, and laid down

on her couch. Her husband, daughter, daughter's fiance and two young grandsons

were asleep in the home. She heard a loud bang, followed by a second bang. Her

daughter's fiance was sleeping in one bedroom with his son. A bullet entered the

bedroom in which they were sleeping through the wall and passed through the bedroom

door and into the living room. The bullet hit the 50" television in the living room, passed

through the particle board on the television, hit the wall and landed on the carpet.

Danielle Seville woke up to use the restroom and heard the loud bang. She found the

bullet on the floor in front of her parents' bedroom.

{q(3) Police dispatchers received calls concerning the shots. Callers reported

hearing several shots, followed by a pause, followed by several more shots.
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{¶4} Officer Jason Bowman and Officer Paul Hatfield were conducting a traffic

stop near the area where shots were reportedly fired. Officer Hatfield continued with the

stop while Officer Bowman proceeded to the area where the shots were reported.

While walking down Kasson with Officer Monica Haines, Bowman heard another

gunshot. This gunshot, the sixth shot Officer Bowman heard, had a muzzle flash that "lit

up the night." Tr. 217. Officers Bowman and Haines identified a general location for the

direction of the shot, known as "Post Office Alley," located parallel to and in between

Kasson and Main Street in downtown Johnstown.

{¶5} Officer Hatfield proceeded to the area after completing the traffic stop and

met Officer Bowman in Post Office Alley. Officer Hatfield heard voices arguing in an

apartment located behind the officers' location in the alley. The address of the

apartment building is 36 Main Street. Officer Haines took cover from a van, blocking

her from that apartment building. Officer Haffield heard an angry male voice yelling and

using profanity. He also heard a female voice, which was not as loud as the male voice.

Officer Haffield heard the male voice, which he later identified to be appellant, shout, "It

doesn't fucking matter if I shot at him or not. If the motherfucker isn't dead, there ain't

shit they can do to me." Tr. 278.

{^6} Officers Hatfield, Bowman and Haines surrounded the building where they

heard the man and woman arguing. Officer Bowman called Sgt. William Buodinot of the

Licking County Sheriff's Department for backup. Officers knocked on the door with their

weapons drawn. Appellant yelled, "What the fuck do you want, who the hell's knocking

at my door." Tr. 224. When appellant answered the door he continued yelling, directing
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profanity and racial slurs at the officers. Sgt. Buodinot took appellant to the ground and

handcuffed him.

{¶7} Officers found a small semi-automatic gun in a recording studio in the

apartment, located next to a box of ammunition, a shoulder holster, and a magazine.

On the patio area outside the apartment officers found a handgun on the floor next to a

magazine. Officers also found spent shell casings, two live rounds of ammunition, and

drug paraphernalia on the porch. Appellant, who was known throughout town by the

nickname "Saint," was questioned by Officer Hatfield. Appellant admitted that he was

"buzzed." Tr. 285. He said he heard shots that evening, which he knew to be gunshots

because he was from Chicago. Appellant stated that he had been shooting with his

friend Dave on New Year's Eve, then later changed his story and said he was in

Chicago on New Year's Eve. In a written statement appellant said that he and his girl,

Billie Jo Mays, were relaxing and enjoying each other's company when he heard a loud

crack. He wrote that they "stopped with each other" long enough to hear three or four

more shots. Tr. 290. He heard a knock at the door and police yelling at him to "shut the

fuck up, get on the floor." Tr. 291. A gunshot residue test was conducted on appellant's

hands which showed that appellant had fired a gun or been in close proximity to a gun

which had been fired.

{¶8} Detective Timothy Elliget of the Newark Police Department used a laser

aitached to long dowel rods to attempt to determine the trajectory of the bullet which

entered the Seville home. When he physically shot the laser from the bullet holes in the

Seville residence, the laser came into contact with appellant's back door. Later analysis

of the bullet retrieved from the Seville residence could not definitely identify it as one
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fired from the 9mm gun recovered from appellant's residence because the bullet was in

a "highly skidded" condition, but the bullet had characteristics similar to the gun and

could have been fired by that gun. Tr. 208-09.

{^j9} On January 11, 2008, appellant was indicted by the Licking County Grand

Jury on one count of improperly discharging a firearm at or into a habitation, one count

of inducing panic, and one count of using weapons while intoxicated. The indictment

was dismissed on July 8, 2008. Appellant was re-indicted on July 7, 2008, on each of

the previously filed charges. In addition, a firearm specification was added to the

charge of improperly discharging a firearm at or into a habitation.

11(10} The case proceeded to jury trial. Appellant testified at trial that he went to

prison in 2000 for furnishing contraband to prisoners when he tried to sneak six broken

cigarettes and a Bic lighter to a friend in a Michigan jail. He also admitted that he was

convicted in Michigan of a misdemeanor offense for stealing diapers.

}qf11} Appellant claimed that a lot of his earlier statement to the police was

"bogus." Tr. 321. He admitted that he fired a gun on the night in question out of "sheer

stupidity." Tr. 322. Appellant heard noise in the alley behind his apartment, which

upset him because his daughter Zowii was sick and trying to sleep. Appellant and Billie

Jo Mays were doing gin shots. While appellant does not normally use profanity, he

testified that he does use profanity when he is drinking. He yelled at the people in the

alley, using profanity. When the people in the alley became angry and yelled back,

appellant became afraid.

{¶12} Appellant testified that he sat down and tried to smoke a cigarette, but

heard more noise from the alley. He then thought, "I can fix this real quick." Tr. 328.
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Appellant testified, "You know, I was a boob tube kid, so I watched a lot of the John

Singleton movies, 'Boyz `n the Hood' and movies like that, someone shoots a gun up in

the air, people scatter, boom, it's over." Tr. 328-329. Appellant decided he could shoot

a gun and stop the noise, or do nothing and have Zowii wake up due to the noise in the

alley and crawl into bed with appellant and Billie Jo.

{¶13} Appellant testified that he fired the gun several times but then the gun

jammed. Appellant sat down to smoke a cigarette. Appellant testified, "[I]t's a pretty

exhilarating experience, you know, firing a gun, I got to be honest." Tr. 332. He

became concerned about the gun jamming, and was afraid it was a "crappy gun." Tr.

333. He decided to try again. He fired the gun once, then a second time. The second

shot hit an electrical wire and scared appellant.

{¶14} Appellant testified that he didn't intend to shoot a house, but that he shot

the gun upward and toward a field he drives by on his way to work. He believed the

bullets would land in the field, a mile or so away. He testified that he believedthe

bullets would travel out of town. He knew there were houses behind him, which is why

he testified that he fired the gun upward and parallel to his apartment building. In

response to a question on cross-examination concerning whether his judgment was

impaired by alcohol, appellant admitted, "I fired a gun into the air. Yeah, I would say so,

sir." Tr. 342.

{¶15} Appellant admitted on the stand that he had no respect for the officers

who came to his door investigating the shots, especially for having a gun pointed to his

head when he answered the door. Appellant testified, "God says be meek, not weak."

Tr. 342.
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(¶16} Appellant testified that he believed some of the shells were positioned on

his porch to frame him because he shot out of a crack in his door and not from the

porch. He also continued to believe there was no possibility that the shots he fired could

have hit the Seville house. However, he admitted that the criminal charges had been a

wakeup call: He testified that he realized that he never wanted to own another gun

because he was on the front page of the paper for almost hitting a little kid. He testified:

{¶17} "And it freaked me out, dude. I was, like, a child? A house? Someone's

home? It blew my mind. It blew my mind, it blew my mind. That moment on I told

myself, I never drink again. I'll never, I'll never touch a drop of alcohol. And, yeah, I

smoked pot before back in the day. I told myself I wouldn't do anything. I said if I'm not

living for my kids, I'm not living at all. Forget that, man. I said that's too big of a scare.

That was God's blessing to me to let me know, all right, look, buddy, you didn't hit that

house, but you better wake the hell up." Tr. 365-366.

{1[18} Appellant was convicted on all charges and sentenced to three years

incarceration for discharging a firearm at or into a habitation, thirty days for inducing

panic and using weapons while intoxicated to be served concurrently with the sentence

for discharging a firearm at or into a habitation, and three years incarceration for the

firearm specification to be served consecutively. Appellant assigns the following errors

on appeal:

{¶19} "I. THE TRIAL COURT COMMITTED PLAIN ERROR BY ALLOWING THE

PROSECUTOR TO IMPROPERLY ARGUE TO THE JURY THAT THE APPELLANT'S

INTENT WAS IRRELEVANT TO THE CHARGE OF IMPROPERLY DISCHARGING A

FIREARM AT OR INTO A HABITATION.
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{¶20} "11. THE TRIAL COURT COMMITTED PLAIN ERROR BY IMPROPERLY

INSTRUCTING THE JURY ON THE MENS REA REQUIRED FOR THE OFFENSE OF

IMPROPERLY DISCHARGING A FIREARM AT OR INTO A HABITATION.

{¶21} "III. THE TRIAL COURT ERRED BY SENTENCING APPELLANT TO

CONSECUTIVE SENTENCES FOR THE OFFENSE OF IMPROPERLY

DISCHARGING A FIREARM INTO A HABITATION AND THE FIREARM

SPECIFICATION IN VIOLATION OF THE APPELLANT'S DOUBLE JEOPARDY

RIGHTS."

1

{122} In his first assignment of error, appellant alleges that the court erred in

allowing the prosecutor to make the following argument to the jury concerning intent:

{¶23} "The defendant's responsibility is not limited to the immediate or most

obvious result of the defendant's act. The defendant is also responsible for the natural

and foreseeable consequences in the ordinary course of events from the act. If he

shoots that gun straight up and it comes straight down and hits the house, it makes no

difference as if he's aiming directly for that house. In that neighborhood, that residential

neighborhood behind the alley, if he's shooting the gun in that direction, it is a natural

and foreseeable consequence that he could strike that house. If he knowingly pulled

that trigger, intended to pull that trigger, he is charged with where that bullet ended.

Whether he's shooting down the alley and it goes this way, even if it hits the wire and

goes into the house, and I don't submit to you that that's what happened, but even if it

did, the chance of him discharging that gun was a natural and foreseeable consequence

that either a person or a house would be struck. The mere coincidence is not a
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defense. The magic bullet theory is not a defense. There's no evidence that it bounced

off of the frame. It went through the house and then was changed direction from there

in a linear travel. It's not going here and then switching at a 45-degree angle in a totally

different area.

{¶24} "Under the totality of the evidence, ladies and gentlemen, when you

consider all the physical testimony, physical evidence, the testimony, and assign

whatever weight you deem appropriate, even if you believe his story that he fired a gun

in the air and it bounced off a wire, he's guilty of improperly discharging because of the

law that the judge will instruct you." Tr. at 401-402.

{¶25} Appellant argues that the state was required to prove that he knowingly

shot the gun at or into a habitation, and the prosecutor's argument negated the

requirement that the state prove not only that he knowingly shot the gun but also that he

knowingly shot the gun at or into a habitation. He claims this argument was prejudicial

to his accident defense.

{¶26} The test for prosecutorial misconduct is whether the prosecutor's

comments were improper and if so, whether those comments and remarks prejudicially

affected the rights of the accused. State v. Lott (1990), 51 Ohio St.3d 160, 555 N.E.2d

293, cert. denied, 534 U.S. 1147; State v. Smith (1984), 14 Ohio St.3d 13, 470 N.E.2d

883. A prosecutor's conduct during trial cannot be grounds for error unless the conduct

deprives the defendant of a fair trial. State v. Apanovitch (1987), 33 Ohio St.3d 19, 24,

514 N.E.2d 394. The touchstone of analysis is "the fairness of the trial, not the

culpability of the prosecutor." Smith v. Phillips (1982), 455 U.S. 209, 219.
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(¶27} Appellant concedes that he failed to object to the prosecutor's argument

and that we, therefore, must find plain error under Crim. R. 52(B) to reverse. In order to

prevail under a plain error analysis, appellant must demonstrate that the result of the

proceeding would clearly have been different but for the error. E.g, State v. Gibbons

(March 30, 2000), Stark App. No. 1998CA00158, unreported. Notice of plain error is to

be taken with the utmost caution, under exceptional circumstances and only to prevent

a manifest miscarriage of justice. State v. Long (1978), 53 Ohio St.2d 91, 372 N.E.2d

804, syllabus 3.

{¶28} Appellant was charged with violating R.C. 2923.161(A)(1), which provides:

{¶29} "(A) No person, without privilege to do so, shall knowingly do any of the

following:

{T30} "(1) Discharge a firearm at or into an occupied structure that is a

permanent or temporary habitation of any individual;"

{¶31} Pursuant to R.C. 2901.21 (A)(2), a person is not guilty of an offense unless

the person has the requisite degree of culpability for each element as to which a

culpable mental state is specified by the statute defining the criminal offense. We agree

with appellant that the state therefore had to prove not only that he knowingly

discharged a firearm, but also th"at he knowingly discharged it at or into an occupied

structure. Knowingly is defined by R.C. 2901.22((B).

{¶32} "(B) A person acts knowingly, regardless of his purpose, when he is aware

that his conduct will probably cause a certain result or will probably be of a certain

nature. A person has knowledge of circumstances when he is aware that such

circumstances probably exist."
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{¶33} Viewed in isolation, the prosecutor's comment that if appellant knowingly

pulled the trigger he is charged with where the bullet landed is an improper statement of

the law. However, viewed in its entirety, the argument did not deny appellant a fair trial.

The prosecutor argued to the jury in accordance with the statutory definition of

knowingly that appellant did not need to aim the gun directly at the Seville house or

intend to hit a house in order to be convicted.

{1134} Further, this argument was made in rebuttal closing argument. In his

closing argument, counsel for appellant had argued that there was no testimony to show

that appellant "intentionally shot at that house." Tr. 392. Counsel argued that if

appellant shot as few as four and as many as seven rounds in accordance with the

testimony concerning how many shots were fired, and only one shot hit a house, it is not

foreseeable that the consequences of shooting a gun in that neighborhood would be

that a house would be hit. Counsel also argued that all the evidence demonstrated that

it wasn't appellant's "purposeful action" to shoot into the Seville house. Tr. 393-394.

Therefore, in closing argument appellant attempted to shift the culpable mental state

from "knowingly" to "purposely," which the state attempted to counteract by its argument

concerning intent in rebuttal closing argument.

{$35} Appellant has not demonstrated that but for this argument the result of the

proceeding would have been different because there is abundant evidence to

demonstrate that he knowingly discharged the gun at or into an occupied structure. By

his own testimony he knew he was shooting the gun in a residential neighborhood and

knew there were people in the alley below him. Officer Hatfield heard appellant say, "It

doesn't fucking matter if I shot at him or not. If the motherfucker isn't dead, there ain't
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shit they can do to me." Tr. 278. While he testified that he shot the gun toward a field,

he guessed that the bullet would travel about a mile to reach the field. Further, while he

claimed he shot the gun up in the air and toward the field, the evidence of the trajectory

of the bullet which hit the Seville house demonstrated that the bullet came from

appellant's porch, where the police found a gun from which the bullet found in the home

could have been shot, spent casings, and several live rounds. Appellant has not

demonstrated that, in the absence of the prosecutor's argument, the jury would not have

found that he knowingly discharged his gun into or at a habitation.

{¶36} The first assignment of error is overruled.

11

{¶37} In his second assignment of error, appellant argues that the court erred in

its instructions to the jury concerning the culpable mental state for shooting the gun at or

into a habitation, in accordance with his argument concerning the prosecutor's

argument in assignment of error one.

{938} Again, appellant did not object, so we must find plain error to reverse. The

trial judge noted on the record that during the course of the trial, the court and counsel

for both parties "tweaked" the instructions, and counsel for the State and for appellant

were both satisfied with the instructions as read to the jury. Tr. 425. A jury instruction

does not constitute plain error under Crim R. 52(B) unless, but for the error, the

outcome of the trial clearly would have been otherwise. Long, supra, paragraph 2 of the

syllabus.

{¶39} In the jury instructions, the court first recited the statutory definition of the

crime of improperly discharging a firearm into a habitation, and recited the allegations in
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the indictment. The court then defined the term "knowingly" for the jury in accordance

with the statutory definition. Appellant argues that the court erred in instructing the jury

as follows, rather than instructing the jury that the element of knowingly attached to the

entire offense:

{¶40} "How determined. Since you cannot look into the mind of another,

knowledge is determined from all the facts and circumstances in evidence. You will

determine from these facts and circumstances whether there existed at the time in the

mind of the defendant an awareness of the probability that the defendant discharged a

firearm at or into an occupied structure that is a permanent or temporary habitation of

any individual.

{¶41} "Causation. The State charges that the act of the defendant caused the

discharge of a firearm - - of a firearm at or into an occupied structure that is a

permanent or temporary habitation of any individual.

{¶42} "Cause is an essential element of the offense. Cause is an act which in a

natural and continuous sequence directly produces the discharge of a firearm at or into

an occupied structure that is a permanent or temporary habitation of any individual and

would - - and without which it would not have occurred.

{1[43} "Naiural consequences. The defendant's responsibility is not limited to the

immediate or most obvious result of the defendant's act. The defendant is also

responsible for the natural and foreseeable consequences that follow in the ordinary

course of events from the act." Tr. 410-411.
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{1144} Appellant makes the same argument he made in the first assignment of

error concerning the prosecutor's argument. Appellant argues that the court's

instructions eviscerated his defense of accident.

{¶45} Appellant has not demonstrated that but for this jury instruction, the result

of the proceeding would have been different. While the trial court did not expressly tell

the jury that the mental state of knowingly applied to the all the elements of the offense,

the instruction did not allow the jury to find that he could be convicted if he knowingly

discharged the gun without any consideration of whether he knowingly discharged the

gun at or into a habitation. The court correctly instructed the jury on the elements of the

crime and the statutory definition of "knowingly."

{¶46} Further, as noted in the first assignment of error there is abundant

evidence to support the jury's finding that appellant knowingly discharged the firearm at

or into a habitation. By his own testimony he knew he was shooting the gun in a

residential neighborhood. Officer Hatfield heard appellant say, "It doesn't fucking matter

if I shot at him or not. If the motherfucker isn't dead, there ain't shit they can do to me."

Tr. 278. While he testified that he shot the gun toward a field, he guessed that the bullet

would travel about a mile to reach the field. Further, while he claimed he shot the gun

up in the air and toward the field, the evidence of the trajectory of the bullet recovered

from the Seville home demonstrated that the bullet came from appellant's porch, where

the police found a gun from which the bullet found in the Seville home could have been

shot, spent casings, and several live rounds. Appellant has not demonstrated that in

the absence of this instruction, the jury would have found that he did not knowingly

discharge his gun into or at a habitation.
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{¶47} The second assignment of error is overruled.

III

{,(48} In his third assignment of error, appellant argues that the court erred in

sentencing him consecutively on the offense of discharging a firearm at or into a

habitation and on the firearm specification, as the offenses are allied offenses of similar

import and consecutive sentencing, therefore, constitutes double jeopardy.

{¶49} Appellant relies on State v. Elko, Cuyahoga App. No. 83641, 2004-Ohio-

5209, in which the Eighth District Court of Appeals held that because R.C. 2923.161

specifically requires that a firearm be used to commit the crime, it was error for the

appellant to be convicted and sentenced to a firearm specification. Id. at ¶95. However,

the court found the error to be harmless because the firearm specification was merged

with the firearm specifications attached to the three counts of felonious assault of which

appellant was convicted. Id. at ¶97.

{¶50} The State relies on State v. Burks, Franklin App. No. 07AP-553, 2008-

Ohio-2463, in which the Tenth District Court of Appeals rejected the reasoning in Elko,

finding that Ohio's felony sentencing laws required imposition of a mandatory,

consecutive term of imprisonment on the firearm specification. Id. at ¶41-44.

{¶51} Appellant argues that his conviction for discharging a firearm at or into a

habitation and his additional conviction on the firearm specification violates R.C.

2941.25, as the offenses are allied offenses of similar import. Appellant also argues

that his conviction and sentence on both the underlying offense and the firearm

specification violates the Double Jeopardy Clause of the Fifth Amendment.

{¶52} R.C. 2941.25(A) provides:
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{¶53} "Where the same conduct by defendant can be construed to constitute two

or more allied offenses of similar import, the indictment or information may contain

counts for all such offenses, but the defendant may be convicted of only one."

{¶54} A firearm specification does not charge a separate criminal offense, and

R.C. 2941.25(A) is not applicable. State v. Vasquez (1984), 18 Ohio App.3d. 92, 94,

481 N.E.2d 640, 643; State v. Turner (June 11, 1987), Cuyahoga App. No. 52145,

unreported; Statev. Wiffen (September 12, 1986),Trumbull App. No. 3560, unreported;

State v. Price (1985), 24 Ohio App.3d 186, 188, 493 N.E.2d 1372, 1373. The firearm

specification only comes into play once a defendant is convicted of a felony as set forth

in the statute. Price, supra, at 188. The firearm specification is merely a sentencing

provision which requires an enhanced penalty if a specific factual finding is made.

Vasquez, supra, at 95; Tumer, supra; Wiffen, supra.

{155} Our conclusion that R.C. 2941.25 does not apply to firearm specifications

is further buttressed by the fact that the legislature has set forth a separate test to

determine when firearm specifications merge. R.C. 2929.14(D)(1)(b) provides that a

court shall not impose more than one prison term on an offender for multiple firearm

specifications if the underlying felonies were committed as part of the same act or

transaction. Although crimes may be part of the same transaction and, therefore, the

firearm specifications merge, it does not necessarily follow that the base charges are

allied offenses of similar import and cannot be run consecutively to each other. State v.

Marshall, Cuyahoga App. No. 87334, 2006-Ohio-6271, ¶ 36. If R.C. 2941.25(A) was

intended to apply to firearm specifications in the same manner the statute applies to
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other criminal offenses, there would be no need for a separate statutory provision for

merger of firearm specifications.

19156} We next address appellant's contention that his sentence violates Double

Jeopardy.

{¶57} The U.S. Supreme Court considered this issue in Missouri v. Hunter

(1983), 459 U.S. 359, 103 S.Ct. 673, 74 L.Ed.2d 535. The defendant had been

convicted and sentenced for robbery, a felony of the first degree. One Missouri statute

provided that any person who commits a felony through the use of a dangerous and

deadly weapon is also guilty of the crime of armed criminal action, punishable by not

less than three years imprisonment, to be served in addition to any other punishment

provided by law for the felony. Another Missouri statute provided that a person

convicted of first-degree robbery by means of a dangerous and deadly weapon shall be

punished by not less than five years imprisonment. The Missouri Supreme Court found

that punishment under both statutes violated Double Jeopardy.

{¶58} The U.S. Supreme Court reversed and found the defendant's sentence did

not violate Double Jeopardy. The court stated:

{9[59} "With respect to cumulative sentences imposed in a single trial, the

Double Jeopardy Clause does no more than prevent the sentencing court from

prescribing greater punishment than the legislature intended." Id. at 366, 103 S.Ct. at

678, 74 L.Ed.2d at 542.

{¶60} "[S]imply because two criminal statutes may be construed to proscribe the

same conduct under the Blockburger test does not mean that the Double Jeopardy

Clause precludes the imposition, in a single trial, of cumulative punishments pursuant to
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those statutes. ... Where, as here, a legislature specifically authorizes cumulative

punishment under two statutes, regardless of whether those two statutes proscribe the

'same' conduct under Blockburger, a court's task of statutory construction is at an end

and the prosecution may seek and the trial court or jury may impose cumulative

punishment under such statutes in a single trial." Id. at 368, 103 S.Ct. at 679, 74

L.Ed.2d at 543-544.

{¶61} R.C. 2929.14(D)(1)(a) provides for a mandatory term of imprisonment for

conviction of a firearm specification. R.C. 2929.14(E)(1)(a) provides:

{¶62} "Subject to division (E)(1)(b) of this section, if a mandatory prison term is

imposed upon an offender pursuant to division (D)(1)(a) of this section for having a

firearm on or about the offender's person or under the offender's control while

committing a felony, if a mandatory prison term is imposed upon an offender pursuant to

division (D)(1)(c) of this section for committing a felony specified in that division by

discharging a firearm from a motor vehicle, or if both types of mandatory prison terms

are imposed, the offender shall serve any mandatory prison term imposed under either

division consecutively to any other mandatory prison term imposed under either division

or under division (D)(1)(d) of this section, consecutively to and prior to any prison term

imposed for the underlying felony pursuant to division (A), (D)(2), or (D)(3) of this

section or any other section of the Revised Code, and consecutively to any other prison

term or mandatory prison term previously or subsequently imposed upon the offender."

{¶63} Ohio courts have held in accordance with rVtissouri v. Nuriter that the

sentencing statutes requiring a mandatory, consecutive term of incarceration for a

firearm specification indicate a clear legislative intent to impose cumulative punishment
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under two statutes regardless of whether the statutes proscribe the same conduct, and

Double Jeopardy is therefore not violated by a conviction on the underlying offense and

the firearm specification. Vasquez, supra, at 95; Turner, supra; Price, supra, at 189;

State v. Sims (1984), 19 Ohio App.3d 87, 89-90, 482 N.E.2d 1323; State v. Cole (Dec.

20, 1995), Summit App. No. 17064, unreported.

{$64} Appellant argues that this case is distinguishable because the crime of

discharging a firearm into a habitation specifically requires the use of a firearm, and

therefore the crime can never be committed without using a firearm, thereby

automatically implicating a firearm specification. However, in Missouri v. Hunter, the

U.S. Supreme Court held that whether two statutes proscribe the same conduct is

immaterial where the legislature specifically authorizes cumulative punishment. Further,

in Hunter the statutes in question both proscribed use of a "dangerous and deadly

weapon," therefore the statutes proscribed identical conduct and one could not be

committed without committing the other. However, the U.S. Supreme Court did not

reach that issue because the legislature manifested an intent to sentence cumulatively

for violations of the statutes. The instant case is indistinguishable from Hunter in that

both statutes proscribe the use of a"firearm," as both statutes in Hunter proscribed use

of a "dangerous and deadly weapon." Therefore, appellant's argument is without merit.
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{¶65} The third assignment of error is overruled.

{¶66} The judgment of the Licking County Common Pleas Court is affirmed.

By: Edwards, J.

Gwin, P.J. and

Hoffman, J. concur
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{¶ 11 The appellant, leff'rey Elko, appeals his criminal

convictions for telonious assaolt mul improperly

discharging a firearm into a habitation following a trial

by jury. The appellant also appeals froro the subsequent

prison sentene.e that was imposed by the trial court. At2er

revicwing the record and for the reasons set forth below,

we afflrm the appellant's convictions and prison sentence.

(112) On April 9, 2003, tfte Cuyahoga County Grand

Jury charged Elko with three counts of felonious assault,

in violation of R.C. 2903.11, and one count of improperly

discharging a fueann into a habitation, in violation of

R.C. 2923.161; all r,harges were felonies of the second

degree. Each charge also carried one- and three-year

fireann speoifications, pwsuant to R.C. 2941.141 and

R.C. 2941.145 respectively. Glko pleade(i not guilty to

the entire indictment.

{¶ 3) On August 20, 2003, the jury trial commenced

and the following facts were presented: On December 25,

2002, Kenneth Rutlierford, his mother, Erika Rutherford.

and his grandmother, Elvira Werner, were inside their

home in the city of Paniia watching television. Around

7:45 p.m., Kenneth and Itis mother ran to the side living

room %a•indow when they heard what souncled like

firecrackers exploding. Directly below the living tUoni

window, they saw Kenneth's fonncr friend, .leffery Elko,

firing a sinall blark pistol into the honie's glass block

basementwindow.

{9l 4) Elko had been friends with Kenneth for over

three years and knew that Kenneth's bedroom was located

directly hehind the glass block window. Kenne[h's family

was faniiliar with Elko ancl disapproved of their

friendship. It was Iater discovered that Glko and Kenneth

had a homosexual relationship. Kenneth, being much

yonnger than EIl<o. stated he was entbarrassed and

frightene(I of his relationship with Ell.o- Elko hnd started

to hai'ass Kenneth when Kemieth tried to end the

relationship.

{¶ 5) Both Kenneth and 6ila testified that they

clearly saw Glku's face. Tltey stated the window they

viewed Elko from was only two feet away from where lie

was standing. They also noted that Elko had been driving

a gold colored Dodge Neon the day of the sbooting, even

though they knew Elko owned a Chevrolet Avalanclte.

Erika stated that after Elko finished shooting at the

window, lie looked up at her ancl arrogantly snuled.

{j 6) F.Ivira Werner inmtediately recognized the

noise as being gun shots. Fearlcss, she proceeded outside

and confronted Elko in the driveway calling him a"dirty

name." Elvira stated she stood about fotir feet away from

Elko and clearly saw Itis face. Elvira stated that after she

confionted him. Elko got in[o a gold colored Dodge Neon

and slowly backed out of [tie driveway. Eivira testified

she knew the vehicle was a Neon because she had

previously owned one. Elvira also stated that Eltco had

thrown an empty 40-ounce bear bottle at the homc's imnt

window earlier that day.

{I 7) At2er the shooting, the family called the Parina

Police Deparhnent. Detcctive 'fhomas 13unyak and

Patrolman Thomas Itrebs removcd bullct fragments from

the glass block window and took statements fiam the

family members. The family members told the police

they were positive that Jeffery Elko had shot nt the

window, and they described the vehicle lie was driving.



f¶ 8) 'Phrough Iiis investigation. Detective 6unyak

discovered that-, a few clays before the shooting. Elko had

rented a cltampagne colored Dodge Neon from Thrifty

Car Rental. Detective Thomas 6unyak and I'atrolntan

Thomas Krebs testified that none of the bullets tlred by

61ko had penetrated into the house_

{t 9) On August 22, 2003, after two days of trial, a

jury found Elko guilty on all charges. The trial court

ordered a presenteuce investigation report and a

psychiatric evaluation of F-Iko. On September 25, 2003,

tlte trial court sentenced Elko to two yeais of

iniprisoumeut on cach count of telonious assault and two

years for impropedy discharging a tirearm into a

habitation; these sentences were ordered to run

conem-rently. The trial court then sentenced F,Iko to three

years imprisonment on the flreann specitications, merged

them, ancl ordered this sentence to run conseeutively with

the two-year sentence. Elko tvas sentencecl to a total of

five years incarceration.

{11 10) TPie appellant brings this tiinely appeal

alleging eleven assignments of error for our review.

Some of thc assignments will be grouped togethcr for

discussion becausethey areinterrelate(l.

{9 11) "I, Defendanl. was denied effective assistan

of counsel."

{S 12) tn his first assignment of error, the appellant

claims Iiis trial attomey rendered ineftective assistance of

counsel in three instanees. Appellant claims Iiis trial

counsel was inetfective when lie elicited prejudicial

tcstintony during the cross-examination of Erika

Rutlterford that the appellant was a convicted fclon and

had previously pled to a two-yea- prison sentence. The

appellant claims this error was further compounded when

his trial counsel waited until the conclusion of Ihe trial in

order to move the court for a niistrial.

{l 13) The appellant finiher claims Iiis trial counsel

was ineftCctive for not requesling a jury fnstruction

relating to thc appellanl's alibi on the day of the shooting.

Finally, the appellant clainis his eounsel was ineffective

for failing to request an instruction regarding whether the

victims could identify the appellant as being the person

who shot at the widow given the lighting and weather

conditions on the day of the incident-

{ll 14) It is presumed that a properly licensed attorney

cxecutcd Iiis legal duty in an etliical and competent

manner. State v. Smith (1985). 17 Ohio St.3d 98. To

prevail on a clafni of ineffective assistance of defense

counsel, a postconviction petitioner niust demonstrate ( I}

that Iiis trial cotinsel's performance fell below an

objectlve standard of reasonableness, and (2) that trial

counsel's deficlent performance prejudiced Iiis cletense.

See Strickland tr Washington (1984)_ 466 I1.S. 668, 694,

104 S.Ct. 2052, 80 L.Ed-2d 674; Srate v. Bradlep (1989).

42 Ohio St3d 136. 538 N,E.2d 373. ro establish

prejudice, the pctitioner must demonstrate thal counsel's

delicient performance "sn undermined the proper

funetioning of the adversarial process that the uial eould

not havc reliably produced a just result_" Stote v. Poivell

(1993), 90 Ohio App.3d 260, 266, 629 N_E.2d 13; see,
also, Stricldnnd, supra.

{¶ IS) Deatable strategic and tactical decisions may

not form the basis of a daim for ineffective aissistance of

couosel, even if a bettcr strategy had been available. See

S'tote V. Phi(lip.s, 74 Ohio St.3d 72, 85. 1995-Ohio-171.
656 N.E2d 643.

{¶ 16) In the instant inatter_ Erilca Rutherford testified

at trial, during cross-examination by defense counsel, that

the appellant was a"couvicted Pelon." Following (his

improper conunent, an off-the-record discussion

commeneed between lhe trial court. prosecutor and

delense counsel.

Thereafter. the cross-examination reswned and the

following exchange between defense counsel and Erika

Rtitheti'ord took place:

{i 17) "Counscl: Okay. Sn I guess just to rehaslt, you
don't IikE-y0u don't want.Iaffcry Elko hanoino_ out with

your Sofl, norrect?

{¶ 18) "Erika: I don'1 want him destroying my

property, harassing my faniily --

(¶ 19) "sz.

(120) "Erilca: lltat was the agreement last year, that

lie was not lo come around my sou or rny- housc.

{!! 21) "Counsel: Okay. So you don't want him
arnund your house? Yes or no.

111221 "Erika: I don't want him around us.

(¶ 23) "Counsel: Okay. And it it took putting him

into prison ttt keep hiin away froin your house. you

would be all for that, righf?

{¶ 24) "Erika: Well there is no truth in sentencing.

That has not worked either.

{1 21 ) "Counsel: Okay. So you I guess - can you

expand on that no trudi in sentencing?

{126) "Erika: SJeIIL he pled to a two-year sentence --

(Tr. at 42,)

{¶ 27) Aller this reference abotrt the appellanl serving

a two-year prison sentence_ the trial cota4 conclueted

another off-the-record disaission with dcfense counsel

and the prosecutor; the trial continued without any

motions being Oled.

{S 28) At the conclusion of the trial. clefense comisel

asked for a niistriai based on the pre,judicial testimony of

Erika Ruthelford. lhe trial court stated on the record that



he might have "given tthe motion] greal consideation" if

the appellant Imd asked for it st the timc the prejudicial

conmients were made. (Tr. at 170,)

{l 29) The trial court rcminded defensc counsel that

during the two sidebar discussions, he was concerned

with the line of questioning that counsel pursued during

tlie cross-examination of Erika Rutherford, Defense

counsel's questions were delving into the appellant's past

convictions and prior bad acts ecmmiitted against Lhe

victnns: Defense counsel informed the trial court that it

was Itis trial strategy tn show the jury tbat Frika

Rutlterford had prior problems wi[h the appellant.

Specifically, to show that Erika Rutherford would assume

the appellant shot at her hotise even if she did not see him

because she hated him. Defense counsel wanted to show

thatFrika RutherPord's hatred of the appellanlwotdcl

cause hei- to say any[hing in order to convict him and get

the appellant away from her son.

{¶ 30) The trlal court dismissed the motion for

mistrial stating defense counsel's actions were strategic.

The lrial court woulcl not allow defense counsel to try a

trial strategy and then ask for a mistrial when it seemed

like thehial strategy mighL lail. 1-iowever, [he trial coun

did agree to submit a curative instruction prepared by

defense counscl to thejury. advlsing that thev should not

consider any refcrence to the appeliant's past crlntinal

conviction during delibcia[ions-

{¶ 31) Detense counsel's trial sn-ategy was debatable:

however, we cannot find that his representation of the

appellant was deficient %^vhen the trial sRategy tended to

show a witnoss's bias and animus towards a defendaut.

{9! 32) Tbe appellant then claims that his defense

eounsel was deficicnt for failing to request a jury

instruction rclating to the appellant's alibi. Alzview of

the record fndicates that the appellant did nnt file a no[ice

of alibi before trial, puisuant to Crini.R. 111- The

appellant alleges lie was driving froni his mother's

apartment in Cuyahoga Falls to his grandmother's house

in Maple Heights during the time when the shooting
occurrcd.

(¶ 33) The appellant's mother, lanice Marcin,

testified that she lives in Cuyahoga Ealls and that the

appellant was at lier apartmerit for Christmas dinne.r on

die day of the shooting. She stated that the appellant had

leti he home around 7:00 p.m. on December 25th, The

appellant resides with his grandmo[her. Glizabe[h Elko-

wlto owns a home in Maple Heights. The appellant's

gi'andmother testifled the appellant returned home flom

his mother's apartntent on December 25th around 8:00
p.m.

(1134) Marcin testiHed that it would ralce her 4(7 to 45

inimites to drive t}om her apartment in Cuyahoga Falls lo
the appellant's grandmother's home in Maple Heights on
a normal day. The appcllant also produced eviclence that
it had snowed ten inches on the day of tlte shoo[ing-

Kenneth Ruthertord and Flvira Werner hnth testified that
their house in Parma was about tive miles away hom the

appellant's home in Maple Heights and that it would take

behveen tcn and twenty minute.s Lo drive Lhe,x. I'atrolman

Krebs testified lie received the complaint that a gun wa.s

fired into the Rutherford house beRveen 7:47 p.m. and
7:49 p.m, on December 25, 2002,

{¶ 35) Thc appellant claims iL was impossible for him

to leave his mother's home in ('uyahoga Falls at 7:00 p.m.

on Chrislmas day. drive to the Ru[herford's home in

Panna. shout the window, and then return to his

grancimothei's home in Maple Heights by $:00 p,ni.;

especially when it had snowcd ten inches that day. "I-he

record reveals that all of this infantation was before the

jmy even though they were not provided with a written
alibi instruction.

{¶ 36) The believability of the appellant's alibi was

based on the credibility of the witnesses and is a question

for the jury to decide. Given the time tianies testified to,

we find it plausible that the appellant left Iiis inother's

house in Cuyahoga Falls, drove to the Rutherford's house

in Parma- shot the window, and returned to his honie in

Maple Heiohts in one hour. The appe.llan['s alibi is weak

at best. We find that clefense counsel was not deficient in

failing to request an instruction on alibi.

(1 37) Finally- Lhe appellant clninis his de.fe,nse

counsel was ineffective for failing to reques[ a jurc

insu'uction relating to the identification of the appellant

on [he night of the shooting. Ilowever, after revicrtving

the trial transoript, we tind that this instruetion was not

needcd, and defense eounsel was not deticien[ for failing
to request it, ^

(91 38) All thrce victims knew the appellant,

recognizcd hint on the day of the shooting and identiFled

the rented vehicle lie was driving. Although it was dai:

outside and had been snowing, all three of the victims

testified they clearly saw the appellant; two testitied Ihev

saw him shooting at the window. ldentitication of the

appellant sras uol an issue at trial: it was conceded by
dePense counsel.

The primary issue at trial was the credibility of the

witnesses' lestimony, whtch placed the appellant at the

socne of the crime-

{}; 39) Purthermore- if we had fonnd that appellant's

trial counsel was detScient, the deficiency would have

only resulted in thc gran[ing of a ntistrial. Based on the

evidence pi-esented in this case. the appcllant wnul(l have

been retrfed and surely convicted: therefore, thc appellant

wrnild not have experienced any prejudice resulting from

defense counsel's actions. The appellant's tirst assigntnerrt

of ei-ror is overruled.

{¶ 40) "II. Defendant was denied duc process of law

when the eourt refused to granl a mistrial."



{¶ 41) In his second assignment of error, the

appellant claims the trial court erred when it failed to

grant a mislrial based on the pnejudicial testintony elicited

from E.rika Rutherford Lhat appellant was a convicted

felon who served a tsvo-ycar prison sentence.

{I 42) A mistrial can be granted when the

intpartiality of one or niore of the jtarors may have been

affecte(1 by an improper comment. ,Stnte v. %'nlbert

(1986), 33 Ohio App.3d 282: Stnte v. Abhoud (1983), 13

Oliio App.3d 62 The grant or denial of an ordci- of

mistrial lies within tlte sound discretion of the trial courC.

State v. Cobbins, Ciyahoga App. No- 82510.2004-Ohio-

3736; State v. Glove" (1988). 35 Ohio St.3d 18. 517

N.E.2d 900. Moreover. mistrials need be declared only

when the ends of justice so require and a fair trial is no

longer possible. Stdtei! P"ratvlelin (1991). 62 Ohio St3d

118, 580 N.E.2d I. "An appellate court will not disturb

the esercfs'e of tliat discretion absent a showing tltat the

accused has sutl'ered material prejudice." Stcrte v. Sage

(1987), 31 Ohio St.3d 173, 182. 31 Ohio B. 375, 510

N.E.2d 343, 350.

(¶ 43) Tn the instant matter, o review of the trial

record indicates that the trial court issued the following

curative inst)uction to thejury; "Testimonv was received

concerning the possibility that defendant. Jeffery Elko,

Itad a prior criminal conviction. Stich testimonv should

not have bcen given-

It shotdd uot be considered for any ptupose during
your deliberation:' (Tr. at 251.)

(gj 44) A jury is presumed to follow inslructions,

inoluding curative ins[ructions. given it by a trial jud[te.

State tc 1-lrndwic2, Cuyahoga App. No. 79701- 2002-

Oltio-496; see, also, State te Loza f 1994q. 71 Ohio S13d

61, 75, 641 N.E.2tl 1082. Given the ovenvhelming

evidence of guilt produced in this case and diseussed

throughout this opinion, the appellant has failed to show

6ow lie suffered any material prejudiec in Ifght of thc

curative instruction; therefore, tlte trial court did not

abuse its discretion in refusing to gtant a mistrial based

on the improper comments. The appellant's second

assignruent oferroris overruled.

(¶ 45) "Vlll. Defendant was denied due process of
law when he was convicted offelonious assault."

{°) 46) "IX. Defendant was clenied due process of law
wheu the court overrrded Defendant's inotion for

judgment of acquittal."

{9 47) tn his eiohth assignincnt of error. the appellant

clainis he should not have been convicted of felonious

assadt because he did not cause physical harm to any nt

the victims- Purthennore, in liis ninth assignment oferror.

appellant claims the trial court should have granted liis

niotion for judgment of acquittal because Kenneth

Rtitherford lied under oath about his homose.cuel

relationsliip with appellant.

{¶ 48) Crim.R. 29(A) governs motions for acquittal

aod pvvides for a judgment of acquittal "if the evidence

is insufficient to sustain a conviction '0R ." Crim.R. 29:

see, also. Cobbins, supra. "An appellate court's fwution

in reviewing the sufficiency of tlte evidence to support a

criminal convictian is to eXanune thc evidence admitted

at trial to detennine whether such evidence, if belicved,

would convince the ave-age niind of the defendant's guilt

beyond a reasonable doubt. A verdict will not bc

disturhed on appeal unless reasonable ntinds could not

reach the conclusion reaehed by the trier of @st." Stcttrz v.

DI'0tts. Cuyahoga App. No. 82601. 2003-Ohio-6480-

citing State v. Jenks (1991). 61 Ohio 9t.3d 259, 273, 571

N.E.2d 492. Sufficiency is a test of adequacy. Stnte v.

Tlvomp2ins. 78 Ohio St.3d 380, 386-387, 1997-0hio-52.

678 N.B.2d 541.

(¶ 49) In dte instant ioalteit the appe,llant was

convicted of three couuts of felonious assault. in violation

of R.C. 2903.11, which states in pertinent part:

('1 50) "(A) No person shall knowingly do either of

the following:

(9j51)"°n°

{¶ 521 "(2) Cause or attentpt to cause physical honn

to another or to another's unhotn by means of a deaclly

weapon ordangerous ordnance."

(a 53) Kesineth Rutherford testified thal on December

25th. [he light in his bedroom was on, which illuminated

the basement glass block window. He further stated that,

even with the bcdroom light on, a person standing on the

outside of tlie window could not see inside. -I'he evidence

shows that the appellant F'ucd a pislol, which is a

dangcrotis ordttance. into the glass hlock window. Given

this testimony, the appellant could not possibly know

who twould bc inside Kenncth's bedroom at the time of

the ShooLing.

{¶ 54) The fact tltat none of the viclims were

physically hurt and that none of the bullets penetrated

through the glass block window are irrelevant. Piring a

pistol into a window- cvithout I:nowing who eould he

behind it. satisfies a knowing attempt lo cause physical

harm. It is fortunate lhat Flvira Wemer. Erilca Rnthcrford

and Kenueth Rutherford were watching television and

making food in the Icitchen nt the time of the shooling.

The evidenee presented at trial was sufficient to convict

the appellant of feloninus assault. "Ihe appellant's eighth

assignment of error is overruled.

{ti) 55) Next, the appellant claims that the trial court

should have granted one of his motions for judgnent of

acquittal based on the Pact that Kenneth Rutherford lied

under oath about evhelher he had a homosesual

relationship with the appellant. We disagree with the

appellant's asscrtion.

191 56) During tlte pmsecution's case in chieL



Kenncth Rutherford stated to defense counsel on cross-

examinution that hc was onlv friends with the appellant;

lie specifically denied having any sexual relatienship with

him. Later in the trial, it was discovered that a videotape

existed that depicted the appellanl and Kenneth

Rulherfoi-d engaged in hontoscxual relations. Kenneth

Rutherford was brought back to the stand where he was

impcached by defense counsel and admitted lie lied about

liis sexual relatitniship with the appellant because he was

embarrassed and Flightened.

{¶ 57} Based on Crini.R. 29, we find that even if the

testimony oi Kenneth Rutherlord was completely

excluded from thc record there

(¶ 531 would still be sufficicnt evidence to uphold the

appellant'sconvictions. Erika Ruthertbrd andElvira

Werner both heard gun shots. Both testified they saw the

appellant clearly on the night of the shooting. 8rika

Rutherford saw a pistol in the appellant's hand and

obseived him shooting at fhc basement window. Elvira

Werner confronted the appellant on the driveyway. Both

observed and identified the rented vehiclc hc was driving.

The appellant's ninth assignment of erorPs overruled.

{¶ 59) "III, Defenciant was denied due proeess ol law

by reason of improper prosecutorial argmnent."

{¶ 60) In addressing a claim for proseoutorial

misconduct, we must determine (I) whether the

prosecutor's conduct was improper and (2) if so. whcther

it prejudicially affected the defendant's substantial rights.

Stnte r. Snrith (7984), I4 Oltio StSd ti. [4, 14Ohio B.

317, 470 N.E-2d 883. The touchstone orthis analysis "is

the fairness of the trial, not the culpability of the

prosecutor." Smith v. Phi!lips' (1982), 455 U.S. 209, 219.

71 L.Ed.2d 78, 102 S.Ct. 940. A trial is nat unrair if. in

the context of the entire trial, it appears clear beyond a

reasonahle doubt that the jury would have foamd the

defendant guilty even withou[ the iniproper commcnts.

State v. Treesh. 90 Ohio St3d 460, 464 2001-Ohio-4.

739 N.E.2d 749.

(1611 Appellate courts ordinarily rlecline to reverse a

trial court's judginent because of counsel's misconduct in

argument, unless (a) the argument injects non-record

evidence or encourages irrational inferences. such as

appeals tn prejudice or juror self-interest or emotion, (b)

the argument was likely to have a signifieant effect on

jmy deliberations, and (c) the trial court foiled to sustain

an objection or take other requested ettrative actlon when

the argument was in process. State

v. tlrlndclos (Nov. 4, 1982), Cuyahoga App. Nos.

44600 and 44608, at 9-10. Cenerally, the prosecution is

entitled to a certain clegree of latilude in making its

closing remarks. .Stcrte v. fd'oodards (1966). 6 Ohi(i St.2d

14.

{¶ 62) In the instaiit matter, lhe appellant claims the

prosecutor made several prejuclicial comments during Itis

closing arguument. First, the prosecutor stated: "I represent

all of the individuals in the State. And, of course. Mr.

Powers is representing his client [tlie Defendant]. and

only his clicn[ to the detriment of everybody else_" (Tr, at

199.) The appellanl claims this comment polarized the

jury against him. We disagree.

{9l 63) Right aPter the conunent was made. the

defense made, an objection. The trial court sustained the

objection to the reference that Mi. Powers is representing

the appellant "to lhe detrinient of everybody else." The

trial court then stated a curative instructionc "Fle is

represeoting liis clienL but no[ to the delriment. You both

have a duty to represent. and he is representing Itis client

to the best of liis ability. I will accept that statement." (Tr.

at 199.)

{¶ 64} We find that the lrial court's subsequent

inslruction cured the improper comment, FmYhermoie. as

stated previously in this opinion, the effect of the

comnient would not have prejudiced the appellant

because of the evidence that was procluced agains[ him in

this case; the jary would have found the appellant guilty

without the improper comment.

{¶ 65) Second, the appellant claims the following

sta[enients made by the prosecutor allude to (he

appellant's failure to take the stand and testify in liis own

defense. The prnsecutor slated: "No other evidence, nn

otlier testimony exists to contradict those facts. And I

want you to reniember that when you listen to what Mr.

Powers has to say." (Th. at 202.) 1he prosecutor also

statecl: '"* therc has been no testimony by anyone to

state that these people are not telling the trulh." (Tr, at

219.)

{¶ 66} We disagre,e with the appellant's interpretation

of the proseculoi's aiounient. After reviewing the reeord.

the prosecutor was not at all referring to the fact that the

deCendant did not testily in his own defense. but was

instead referring to the lack of detensc witnesses who

could rebut Ihe testiniony of the vfetims. The two

witnesses produced by [he defense only testified to the

fact that they nevcr saw the appellant with a gun and to

the approsimate times appellant left and arrived at [he

other's home. 'I'hc appellant's third assignment of error is

oven-uled.

{¶ 67) "IV. Defendant was denied due process of law

when the court tailed to give any instruction concerning

thc willful lies by Kenneth Ra[herford."

{¶ 68) "V. DePeidant was denied due process of law
when the coart di(i not give, any insnuction conuerning
afibi."

(169) "Vl. Defendant was deniecl due process of law

when the court instrueted thejury that defendan[ could be

f'ound guilty for the intervening act of another."

{¶ 70) "VII. Defendant was denied due process of law



fti

when the cotirt amended the indictment by allowing [hc

Defendant to be convicted for a date of offense other than

that specified in thc indictment"

{1 71) ln his fourth_ f^tth, sixth and s'eventh

assignntents of error, the appellant claims the trial cuurt

crred by failing to provide the jury with instructions

explaining the impcachmcnt of Kenneth Rutherford and

the appellant's alleged alibi on the night of the shooting.

The appellant further alleges the trial court erred in

giving the jury improper instructions that the defendant

could be found guilty r'or the intervening act of another

and Ihat the defendant eouki be convlcted of committing

the offense on a date other than that specilled in the

indicnnent.

{Q 72) We note that appellant did not object to the

jwy instrnctions at trial and, therefore, waived all but

pla(n error. Stote v. Underrvood ( 1983), 3 Ohio St3d 12,

3 Ohio B. 360, 444 N.E.2d 1332, syllabus. To constitute

plain error, the error nmust be obvious on the record,

palpable, and fundanrental_ so that it should have heen

apparent to the trial court without objection. See Stcue v.

TiciAon, (1995), 102 Ohio App.3d 758, 767, 658 N.E.2d

16.

{¶ 731 A dcfeetive jury insttUction does not rise to the

level of plain error unless it can be shown that the

outeome ofthe trial wou7d clearly hava been different but

for the alleged error. State v. Canrpbel! (199G). 69 Ohio

St.1t 38. 630 N.E.2d 339; Cfeveland v. BucAdev (1990).

67 Ohio App.3d 799, 588 N,C.2d 912. Mmr,ovcr. a single

challenged jury instruetion niay nnt he reviewed

piecemeal or in isolation, but nmst be revicwed within the

context of the entire charge. See, State v. Hcnelr (1971),

28 Ohio St.2d 89, 276 N.E.2d 247; Stcrte v. Fields (1984),

13 Ohio App.3d 1I33, 469 N.G.2d 939.

{¶ 74) First, the appellant claims the trial court should

have specifically instructed the July that Kenneth

Rutherford lied under oath about liis sewal relationship

with the appellant The appellant claims this issne was a

material fact of the case. We disagree. Kenneth

Rutherford stated he was cnibarrassed and liightened of

his sexual relationship with the appellant. He was

impeached on the stand and admitted that he lied about

having a homosexual relationship.

(qj 75) fhe trial court instructed the jury tha[ it is thcir

jab to consider the credibility and belicvability oP each

person testifying. The tri a l court stated tu the j ury: "If you

belfeve Gont all the evidence that a witness was niistaken

or has testified untruthfully to a fact, you are not iequircd

to believe [he testiniony simply because the witness was

under oath." (Tr. at 233.) The trial court also stated: "You

ntay believe all of the testimony of a particular witncss,

or yon may disbelieve all of the testimony of a partieular

witness." Id. The trial court goes on in the, transcript for

three more pages discussing bow to (letermine the weight

and credibility of testifying witnesses. After reviewing

the credibility instruction that the trial cour[ gave to the

jury, we can find no error with the ius[ruction; it was

more than adequate.

{¶ 76) Seeond, the appellant claims the trial court

erred by not instructing the jury about his alibi. As

previously stated_ the [rial court could have excluded

defendanl's alibi evidence entirely beeause his notice of

alibi was never tiled, in violalion of Crini.R, 12.1.

However, the trial eourt did not exclude this testimony

and pemiitted defendant to present evidence about an

alibi. As we have previously discussed. the appellant's

alibi is weak at best: therefore, even if the uial court had

glven thcjury an instruction on alibi, we cannot say that

the jory verdict would have becn differenL

{¶ 77) Finally, the appellant alleges the Crial court

erred when it instructed the jury that the defendant could

be found guilty for the intervening act of anathcr and also

could be found guilty for committing the offense on a

date uthcr lhan the date specified in the indietment.

{¶ 78} The trial court stated: "[Tjhe defendant is

responsible for the natural cotuequcnces of the

Defendanls unlawful act of lailure to ac[, even though

physical harm to a person was also caused by the

intervenino act or failure to act of another person," (T), at

246-247.) The trial court also stated: "The date of the

offense in this indictment allegedly occurred has

previously becn stated. It is not nccessary that the State

prove that the offense was committed on the esact day as

charged in thc indicnnent. It is s,ufficient to provc that thc

event took place on a date reasonably near the date

claimed." (Tr. at 252.)

(¶ 79) The record in this case reflects thatthe trial

court used Ohio July Instructions when charging the,jury.

We tind Ihat it was error for thc trial court to state the

appellant could tie convicted for the intervening act of

another person because this instructlon cloes not applv to

Ilie liicls of this case. However, the error was harmless

and would not have affected the jury's deliberations

wha[soever. No iotervening acts ocetnted in this r,ase, nor

were any suggested by either side. ,lury instructions

should be simple, clear, and concise and ielate to the facts

of the case.

{y 80) Furthermore_ the exact date and time that the

offense was eommitfed is immateiial unless the nature of

the offense reqiiires thal the maetness of time would be

essential. Stnte n_ 7e.rco (1923), 108 Ohio St. 287. The

fact that the appcllant failcd to ffle notiee of his alibi

before trial renders the exact time and date of the offen.se

inunaterial. Elowever. as previously d(scussed, even if an

alibi instruction was given to tbe jury. reasonable minds

could conclude that the appellant was more tltan able lo

commit the alleged crinies in the time thames presented.

(1181) After reviewing the entire jury charge in total,

we cannot find that the outcowe of the trial would have

bcen diffeent had the trial court included or modified the



jury iiutrtietions as discussed above. The appellant's
fourth, fifth, sixth, and sevenlh assigoments of error are
hereby overruled.

(¶ 82) "X. Defenrlant was denied due process of law
when he was mtdLiply sentenced."

{¶ 83) "XL Defendant was denied due process of law
when he was doubly sentenced for a 19rearm where a
fu-earm was an elcntent of the offense."

{1 841 In the appallant's Lenth and eleventh

assignntents of error, he claims he was denied due

process when lie ivas convicted of boLh felonious assault

aud impmperly discharging a flrearm at or into a

habitation. The appellant claims the trfal court should

liave mcrged the offenses because they are allied ofl'enses

of similar import. FmYhermore_ the appellant claims he

shotdd not have bceo charged with additional fiream

specificatfons when a firearnt was an elcnient of the

underlying crimcs.

{(i 851 The crimes (if felonious assault. R.C. 2903.1 I.

and improperly discharging a tirearnt into a habitation,

R.C. 2923.161, are not allied otlenses of sintilar impmt.

[186) R.C. 2923.161, improperly discharging firearm

at or into habitation; school-related ol7enses states:

{¶ 87) "(A) No person. without privflege to do so.

sha)I knowingly do any of the following:

(¶ 881 "( I) Diseharge a tireorm at or inLo an nceupied

structure that is a permanent or temporary habitetion of

any individual:'

(189) R.C. 2903.1 1, falonious assault, states:"(A) No

person shall knowingly (lo eitlier of the following:

{¶ 90) "°x.>

11191) "(2) Cause or attempt to cause physical harm

to another or to anothei's unborn by mcans of a deadly

weapou or dangerous ordnance."

{,I 92) For P.C. 2923.161 to apply, it is irrclevant

whether the structure is occupicd or unoccupied at the

time of the shooting so long as it is found lo be someone's

habitation. Moreover. R.C. 2923.161 specifically rcquires

that the perpetrator uses a firearm in order to commit the

crinie. The revised code defines a"tirearm" as a deadly

weapon capable of expelling or propelling one or niorc

projectiles by Ihe aetion of an explosive or combustible

propellant. R.C.2923.11 (B)(I). R.C.2923.161 basically

applies when a firearm is discharged at a specific

structure or in a prohibited area, reg_ardless of the

presence of people.

(¶ 931 R.C. 2903.11 applies when a person

knowingly causes or attenipts to eause physical harm to

another. The crinte can be committed anywherc- The

perpetrator can either use a"deadly weapon' or a

"dangerous ordnance" in convniLting the ollense. A

"deadly sveapomi" is any instrument. device, or [Iiing

capable of inflicting death. and designed Ior use as a

weapon, or possessed, carried, or used as a weapon. R.C.

2923.11 (A). A"dangerous ordnance" is any firearro-

pis[ol- ritle- shotgun_ cannon. or artillery piece. R.C.

2923.1I(L). R.C. 2903.11 is designed to protect the

person. rather than a specific structure or area.

(1 94) Given the plain Ianguage- ofthe statutes.the

appellant can be chaeed and convicted of discharging a

firearni into a habitation and also for lelonious assault if

there are people inside tha habitation at the time of the

shnoting. It' none of the victims had been inside the house

at the l(me Ihe appellant sltot the winclow. lhen hc could

only have been convicted of R.C. 29233.161. However_

eince alltliree victims wereinside the habitation. and

eiiuld have been behind the basement bedrooni window at

the time of the shooting. the appellant's convictions under

both R.C. 2923.161 and R.C. 2903.11 were proper. The

appcllant's tenth assignment of error is ovenvled.

{1J 95) In addition. the appel lant clalnis he cannot be

convieted and sentenced on the (irearin specitications

because they are elements of the underlying crimes. R.C.

2923.161 specitically requires that a fu-earin be used to

connnit the crime; theefore, we agrec with appellant thol

a firearm is an elentent of the underlying offense- and it

was error Por him t(i have beeu convicted and sentenccd

to a three-year firearm specification.

{+j 96) However. unlike R:C. 2923-161- R.C. 2903.11

does not require the use ol a flrearm in order to complctc

the crime. A perpetrator can commiL a felonious assault

using. for example, a knile. baseball bat, brick, or tirc

iran -- just about any object that can be used as a weapon.

Since using a tireann in order to cornmit the offense is

not a requircd elemenl it was proper 1°or the appellant to

be convicted and sentencerl to a three-year firearm

speeification in addi[ion to beingconvicted and sentenced

tbrfelonious assatdt.

(41 97) Evcn though we have found that it was an

crror to convict and sentence the appeilant to a three-year

tirearm spccification in addition to convicting and

sentencing him for improperly dischinging a tirearm into

a habitation. we hold that the error is harndess. Tlte

recurcl indicates that the trial court sentenced the

appellant to three years on each of lhe firearm

specihcations that were attached to the three counts of

felonious assault. The trial court tlten merged all of the

tirearm specifications for the purposes of sentencing and

ordered that the three-year tirearm specihcations mn

prior to_ and consecutively with. the two-year concurrent

sentence forthc underlving oftenses:therefore,the prison

scntence the appellant received would have ineluded a

three-year cousecutive firearm specitication. cven

without the error. Because the appellant's sentence

reniains unchanged. Iris eleventh assigninent of error is

overruled.



Judgment afflrmed.

MICNAEL J. CORRIGAN, AJ., AND KENNETH A.

ROCCO,J.,CONCUR.

0H

Slip Opinions
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