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THE SUPREME COURT OF OHIO

MICHAEL MANUEL CASE NO-09CA-23583
Petitioner,

vs.

DAVID STENSON
Respondent

MEMORANDUM IN SUPPORT OF JURISDICTION
OF PETITIONER MICHAEL MANUEL WITH ATTACHMENT
OF MAGISTRATES DECISION AND ENTRY FILED DECEMBER 26
2008

Now come Petitioner and respectfully gives notice of jurisdiction concerning denial of his petition
in Mandamus denied by the Second District Court of Appeals from Montgomery County, Ohio
decided December 23, 2009.

MICHAEL MANUEL PRO-SE
1180 INFIRMARY RD DAYTON OHIO
45417

DAVID STENSON RESPONDENT
PRO-SE 120 WEST SECOND ST.
SUITE1210 DAYTON 45402

CERTIFICATE OF SERVICE
The undersigned hereby certify that a copy of the forgoing will be served to the Office
Attorney David Stenson at 120 West Second Street Suit 1210 Dayton Ohio 45402 the
memorandum will be sent by ordinary US. Mail within 3 days of this filing on this day of
February _ 2010.



EXPLANATION OF WHY THIS CASE IS A CASE OF GREAT IMPORTANCE AND PUBLIC
INTEREST

This case raises a substantial constitutional question and is one of great importance whereas the

Second District Court of Appeals dismissed a Writ of Mandamus in CA-23583 concerning Court

case NO. 05-cv 5695 where attorney David Stenson who represented the Petitioner refuses to

turn over the Petitioners file for briefing in CA-23250 originating in 05-cv 5695.

As stated in CA-23583 the Court of Appeals denied the Petition in Mandamus to compel the

respondent to turn over his file. The respondent represented the Petitioner in 05cv5695 to recover

damages against Wright Dunbar Technology Academy, Lucas County Educational Service

Center and Tom Baker who was the Superintendent.

ATTACHMENT ( 1) MAGISTRATES DECISION AND ENTRY FILED DECEMBER 26 2008

it was discovered in 05cv5695 on page 3 lines 18-20 and page -4 lines 1-13 that respondent

David Stenson intentionally failed to file a post trial brief as ordered by the court on September

30, 2008. Later entry on the record indicates that David Stenson was granted an extension to file

post trial briefs by October 3, 2008. The court found that David Stenson violated the order by

filing on October 6, 2008 and offered no explanation for the tardiness. Then David Stenson

offered an untimely motion for summary Judgment as opposed to the requested and stipulated

post trial brief.

David Stenson was also offered notice of pending disniissal. Wright Dunbar provided a certificate

of service with the motion requesting an entry and order for dismissal and certified that a copy of

the motion was sent to the Plaintiffs attorney David Stenson and the document was sent to the

address that Attorney David Stenson has on file with the Court in this matter. David Stenson was

properly served with notice and it was presumed perfected. David Stemson never filed an

objection to the motion, which was filed on October 17, 2008.

As a direct and proximate cause the Magistrate found that the Defendants motion was well taken

and dismissed the complaint in Toto for failure to prosecute the complaint against Wright Dunbar

in October of 2008 causing the trial Judge to dismiss said cause of action were the respondent

committed acts of malpractice and gross negligence showing ineffectiveness of counsel in which

he knew of said mandatory dismissal of all claims.



The respondent misrepresented the Petitioner throughout 05cv5695 by never informing him of

what the Court ordered concerning the post trial brief having been due causing the break down

that lead to this appeal for his records and files. The Court of Appeals insisted that App.9-E for

correction of the record was the remedy that is not true the Petitioner only demands the return of

his entire record and file not any correct at this time.

The Court of Appeals also stated that David Stenson represented the Petitioner in a private

capacity and a Mandamus could not have been executed as an Officer of the Court and under the

cannon of professional responsibility attorneys have a clear duty to the Court that is outside a

private capacity.

WHEREFORE: The Petitioner request that the Ohio Supreme Court reverse the ruling of the
Second District Court of appeals and direct them to direct Attorney David Stenson to turn over
complete file of the Petitioner so that he can prepare his merit brief CA-23250.

dt,
MICHAEL MANUEL



IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY

STA T E, ex rel., MICHAEL MANUEL : Appellate Case No. 23583

Petrtioner

V.

ATTORNEY DAVID E. STENSON

Respondent

DECISION AND ENTRY
December 2-3 , 2009

PER CURIAM:

This matter is before the court on Michael Manuel's "Amended Motion for Reheai-inga

to the Decision and Entry of the Appellate Courts [sic] Judgment Entry," filed November 24,

2009.'

The record shows that Manuel filed with this Court a complaint for a writ of

mandamus on August 12, 2009, seeking an order that compelled Resporident, Attorney

David E. Stenson, to provide Manuel with the file in Montgomery County Court of Common

Pleas Case No. 05-CV-5695. According to Manuel, the file is necessary in order to niove

forward with his appeal in Montgomery App. No. 23250. This Court denied Manuel's

complaint on November 10, 2009. Thereafter, Manuel filed the present motion(s).

' Manuel filed a"Motion for Rehearing to the Decision and Entry of the Appellate Courts [sic] Judgment Entry"
on November 20, 2009. The amended version corrected several clerical errors.

THE COUR'1' OF APPEALS OF OHIO
SECONI7-APPELLATE DISTRICT



Upon consideration of the foregoing, Manuel's °Amended fvlotion for Rehearing to

the Decision and Entry of the Appellate Courts [sic] Judgment Entry" is OVERRULED,

whether construed as an App.R. 26(A) applica'tiorl for reconsideration of this Court's

November 10, 2009 Decision and Final Judgment Entry or Civ.R. 60(B)(5) motion for relief

from judgment from the same entry. See Stafe ex ref. Burries v. Athens Cty. Cler,k of

Cotnts ( 1998), 83 Ohio St.3d 523, 524 (finding that reconsideration under App.R. 26(A) is

inapplicable to ruling on mandamus compiaint filed as original action in the cou I"L of

appeals). See, also, State ex rel Howard v. Doneghy, 102 Ohio St.3d 355, 2004-Ohio-

3207, at ¶8 (finding that a Civ.R. 60(B) motion for relief from judgment cannot be used as a

substitute for a tiinely appeal from order dismissing an original action in mandamus).

SO ORDERED.

A. BROGAN, Jyd"g

Copies to:

Michael Manuel Attorney David E. Stenson
Petitioner, Pro Se Respondent, Pro Se
1180 Infirniary Road 120 W. Second Street, Suite 1210
Dayton, Ohio 45418 Dayton, Ohio 45402

CA3/JM

TIIE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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