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Statement of Facts

Appellant's Statement of Facts contains many statements that are not in the record, that are

not relevant, or that are false, soine of which are blatantly false. Appellant refers to the Mother of the

child as Appellee-Mother. This is a stelrparent adoption and the Appellee is the step-fatlier, Kevin

Crooks, not the mother, Susan Crooks. For the purpose of correcting and clarifying the record,

Appellee subniits the following:

Appellant states that on August 12, 2005 a DNA report was issued. This is not relevant.

Appellant acknowledged in his Brief that paternity was not established at the time the petition for

adoption was filed.

Appellant states that for the next 12+ months he parented the child together with the Mother

and made joint decisions regarding her upbringing. Tliis statsinent is totally false. At no time has

Appellant ever made any decisions regarding the child. Appellant's contact with the child has

always been very limited.

Appellant states that he financially supported the child. This statement is totally false.

Appellant has never provided any support for this child. In fact, there is an existing support order

and Appellant is currently in arrears in the amount of approximately $ 8,000.00. Even prior to the

support order, Appellant refused the Motber's request for support, which prompted her to request

the child support enforcement agency to file. Appellant also refused the request by the child

support enforcement agency to acknowledge paternity and accept the support obligation.

Appellant states that he spent a great deal of time with the child. 'This statement is false.

The child has always lived with her Mother. Appellant and Mother never lived together. Appellant

has only seen the child on a few occasions and, at most, only for a few hours per occasion



Appellant never took the opportmiity to establish a relationship with the child. Appellant's

persistent litigation has everything to do with his infatuation with the Mother and nothing to do

with the child. Appellant has demonstrated no interest in meeting any obligations to the child.

Appellant has made these misleading stateinents in an effort to gain sympathy and to suggest

that he once had a relationship with this child. In reality, Appellant never even made the effort to

develop a relationship.

Althoughsomeof the attachments toAppellaiit's Briefarc documents not in the record in

this case, the documents do contain information that contradicts Appellant's Statement of the Facts

or are otheiwise not relevant to the issues before this Supreme Court. Appellee submits that it is

the discretion of this Supreme Court to stiike the attachments or to otherwise disregard orconsider

the attachments.

In addition to the above, Appellant's Brief also contains several obvious mistalces.

Throughout the Brief, Appellant refers to the Appellee as if the Appellee is Susan Crooks, not

Isevin Crooks. On page 5, Appellant refers to the "Clennont Juvenile Trial Court" where the

reference should be to the "Hamilton County Probate Court." On page 12, Appellant refers to the

"Second District" where the reference should be to the "First District." Also on page 12, Appellant

refers to the "Clermont County Juvenile Court" where the reference should be to the "Hamilton

County Probate Court."

Appellec hereby submits the following as the Statement of Facts:

This matter relates to the step-parent adoption of P.A.C., a minor bom on July 13, 2005 at

Christ Ilospital, Cincinnati, Ohio. On April 20, 2007, Appellee Kevin Crooks filed a Petition for

Adoption in the Hamilton County Probate Court to adopt his step-daughter. (Appellant's Appx. 53)

On the date the Petition for Adoption was filed, Appellant Gary Otten was the putative father of
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the child. A paternity action was filed in the Clerinont County Juvenile Court. Appellant filed to

dismiss or stay the adoption proceeding. The Probate Court entered a stay on the adoption. The

entry staying the adoption was appealed. The appeal was dismissed based on the lack of a final

appealable order. Appellattt filed an Amended Motion to Dismiss. The Probate Court grantcd the

Amended Motion to Dismiss, whiclr was appealed to the First Appellate District. (Appellant's

Appx. 24) The relevant and decisive facts before the First District were as follows: the Petition for

Adoption was filed in the Hamilton County Probate Court on Apri120, 2007; on the date the Petition

was filed, it is undisputed that paternity was not yet established and that Appellant was a putative

father as defined in R.C. 3107.01(H); and Appellant failed to register with the Putative Father

Registry. Based upon these relevant and decisive facts, the First District applied the clear statutory

language of R.C. 3107.01(il) and R.C. 3107.11 and held that the consent of Appellant is not

required pursuant to R.C. 3107.07(B)(1) because he is a putative father who failed to register with

the Putative Father Registry. (Appellant's Appx. 4) The decision of the First District was appealed

and is now before this Supreme Court.

Araument

Appellee's Response to Appellant's Proposition of Law No_I

If the birth-father is a putative father, as defined in R.C. 3107.01(H), on the date the petition
for adoption is filed, and the birth-father has failed to register with the Putative Father
Registry pursuant to R.C. 3107.062, then the consent of the putative father is not required as
a matter of law pursuant to R.C. 3107.07(B)(1) and he is not entitled to notice of the
adoption proceeding and he is not entitled to be a party to the adoption proceeding.

Appellant's argument ignores the clear statutory language and again attempts to misapply

the case of In re Adoption of Pushear (2006), 110 Ohio St. 3d 332, 2006 Ohio 4572, 853 N.E.2d

647. Appellant admits that on the date the petition for adoption was filed, paternity had not yet

beeti established and that he was a putative fatlier on that date. R.C. 3107.01 (H)(3) rcquires that
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paternity be established prior to the 131ing of the petition. Appellant is a statutorily defined putative

father in this adoption proceeding. Pushcar addressed the one-year requireinent under R.C.

3107.07(A) and the consent of a parent, not the consent of the putative father, and simply does not

apply to the present case.

The Ohio Putative Father Registry has been in effect since January 1, 1997. In 1972, the

United States Supreme Court found in Stanley i,. Illinois (1972), 405 U.S. 645, 31 L. Ed. 2d 551,92

S. Ct. 1208, that there are certain due process considerations relatiiig to unmarried birth-fathers.

In reaction to Stanley, states enacted legislation to address these due process concems. Thc majority

of states, including Ohio, have now enacted putative father registries. The purpose of a putative

father registry is to allow an adoption to expeditiously proceed without the putative father as a

par-ty, unless the putative fatlier has secured his right to be heard in the adoption proceeding. LJnder

Ohio law, the putative father must timely register or his consent is not required pursuant to R.C.

3107.07(B)(1) and he is not entitled to notice of the adoption under R.C. 3107.11.

In this adoption proceeding, Appellant is the putative father ofthe child. A "putative father"

is deiined in Section 3107.01(H) of the Ohio Revised Code as follows:

(H) "Putative fatlier" means a man, including one imder age eighteen, who may be a
child's father and to whom all of the following apply:
(1) He is not married to the child's mother at the time of the child's conception or
birth;
(2) He has not adopted the child;
(3) He has not been determined, prior to the date a petition to adopt the child is
filed, to have a parent and child relationship with the child by a court proceeding
pursuant to sections 3111.01 to 3111.18 of the Revised Code, a court proceeding in
another state, an administrative agency proceeding pursuant to sections 3111.38 to
3111.54 of the Revised Code, or an administrative agency proceeding in another
state;
(4) He has not acknowledged paternity of the child pursuant to sections 3111.21 to
311 1.35 of the Revised Code.

(emphasis added)
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Subsections (H)(1), (2), (3) and (4) of R.C. 3107.01 all clearly apply to Appellant. Under subsection

(1-1)(3), the actual finding of a parent and child i-elationship was required to be deteimined prior to

the date a petition to adopt the cliild was filed. The Petition for Adoption was filed on April 20,

2007. There was no determination of a parent and child relationship prior to April 20, 2007. Any

determhiation of a parent-child relationship made after Apiil 20, 2007 is meaningless in tl-ie adoption

proceeding. Appellant had over 21 months from the date ot'the child's birth to establish paternity,

but he did not.

As a putative father, Appellant was on notice, as a matter of law pursuant to R.C. 3107.061,

that the child may be adopted without his consent. This statutory notice is set forth in R.C. 3107.061

as follows:

§ 3107.061 Putative father on notice consent unnecessary.

A man who has sexual intercourse with a woman is on notice that if a child is born as
a result and the man is the putative father, the child may be adopted without his
consent pursuant to division (B) of section 3107.07 of the Revised Code.

The State of Ohio, like many other states, has established a statutory scheme to balance the

rights of the child, the adoptive parent or parents, the mother, and the putative father. The consent

to adoption is not required of the putative father, pursuant to R.C. 3107.07(B)(1) as follows:

§ 3107.07 Who need not consent.

Consent to adoption is not required of any of the following:

(B) The putative fatller of a minor if either of the following applies:

(1) The putative father fails to register as the minor's putative father with the putative
father registry established under section 3107.062 [3107.06.2J of the Revised Code
not later than thirty days after the minor's birth; * * *
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Pursuant to R.C. 3107.07(B)(1), a putative father is required to register not later thanthirty

days after the birth of the child. The Ohio Putative Father Registry Ceitification dated April 23,

2007 was filed with the Probate Court. The final search of the Registry veiified that no putative

father registered. Therefore, Appellant failed to register with the Putative Father Registry as

required by R.C. 3147.062 within the required time of not later than thirty days after the birth of

the child. The child was boni on July 13, 2005. A putative father, such as Appellant, was required

to register with the Putative Father Registry by iio later than August 12, 2005:Having failed to

register, Appellant's consent to the adoption of the child is not required, as a matter of law,

pursuant to R. C. 3107.07(B)(1). All issues raised by the putative father are moot as a result of his

failure to register with the Ohio Putative Father Registry and his failure to establish pateniity

prior to the filing of the petition for adoption.

The Supreme Court of the United States has acknowledged and accepted the legal basis and

the constitutionality of the putative father regisriy inLehr v. Robertson (1983), 463 U.S. 248, 9 03 S.

Ct. 2985, 77 L. Ed. 2d 614. In Lehr, the U.S. Suprenie Court rejected a due process challenge to the

New York putative father registry that required notice of an adoption petition to a putative father

only if the putative father fell into one of seven categories, which included putative fathers who had

registered with New York's adoption registry. The Supreme Court concluded that the statutory

scheme adequately protected a putative father's opportunity to establish arelationsliip with liis child

because the statutory procedure was unlikely to omit most responsible fathers and did not place

"qualification for notice *** beyond the control of an interested putative father." Id. at 264. The

Supreme Court noted that ignorance of the law does not relieve a putative father from having to

comply with the statutory requirement to register. The Supreme Court foujid no due process

violation, even though the statutory scheme denied a putative father who had expressed an
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interest in the child because:

[t]he t-ight to receive notice was completely within appellant's control. By mailing a
postcard to the putative Pather registry, he could have guaranteed that he would
receive notice of any proceeding to adopt Jessica. The possibility that he may have
failed to do so because of his ignorance of the law caimot be a sufficient reason for
criticizing the law itself. The New York Legislature concluded that a more open-
ended notice requirement would merely complieate the adoption process, tiireaten
the privacy interests of unwed mothers, create the risk of unnecessary controversy,
and impair the desired finality of adoption decrees.

Id. at 264.

The Supreme Court also rejected the putative fatlier's claim that, even if the statntory

scheme adequately protected a putative father's opportunity to establish a relationship with his child

in the "normal case," he was nonetheless entitled to "special notice" because the trial court aud the

mother "lcncw that he had filed an affiliation proceeding in another court." Id. at 264-265. The

Supreme Court stated:

[t]his argument ariiounts to notlring more than an indirect attack on the notice
provisions of the New York statute. The legitimate state interests in facilitating the
adoption of young children and having the adoption proceeding completed
expeditiously that underlie the entire statutory scheme also justify a trial judge's
determniaGon to require all interested parties to adhere precisely to the procedural
requirements of the stahrte. The Constitution does not require either a trial j udge or a
litigant to give special notice to nonparties who are presumptively capable of
asserting and protecting their own rights. Since the New York statutes adequately
protected appellant's inchoate inlerest in establishing arelationslrip with Jessica, we
find no nierit in the claim that his constitutional rights were offended because the
Family Court strictly complied with the notice provisions of the statute.

Id at 265.

Appellant cannot change his status in the adoption proceeding or it would be an indirect and

impermissible attack against the Putative Father Registry that the United States Supreme Court did

not allow in Lehr. An um•egistered putative father is not a party in the adoption proceeding

pursuant to the clear requirements wider Ohio law. Any involvcment of the pntative father in the
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adoption proceeding would render the Ohio Putative Father Registry ineaningless. The Ohio state

legislature determined that for a putative father to be entitled to notice of an adoption proceeding,

the putative father must register with the Putative Father Registry not later than thirty days after

the birth of the child. There is no other filing, pmcedure, or mechanism for the putative father to

assett his rights in an adoption proceeding in Ohio. There must be strict compliance with the

statatory requirements, so that the adoption process fulfills its intended goal of protecting the best

interests of the child. Appellant failed to register. Adoption is a process that needs procedures to

ensm'e that the child will be allowed to thrive in apernianent and stable home. In the State of Ohio,

the procedure relating to a putative father is clear and Appellant failed to preserve any right to be

heard in this matter.

The notice requirenients of the hearing on the petition for adoption are set forth in R.C.

3107.11. The pertinent part of R.C. 3107.11 that applies to Appellant is as follows:

§ 3107.11 Hearing on petition; who is entitled to notice.

**'" Notice shall not be given to a person whose consent is not required as
provided by division (B), (C), (D), (E), (F), or (J) of section 3107.07

* * * (ernphasis added)

SincetheconsentoftheputativefatherisnottoberequiredpursuanttoR.C.3107.07(B), Appellant

is not entitled to notice of the hearing pursuant to R.C. 3 107.11. The statute is clear that notice shall

not be given to a person whose consent is not required as provided by R.C. 3107.07(B). It is not in

the discretion of the couit, but it is a matter of law that notice shall not be provided to the putative

father who fails to register. Therefore, Appellant had no standing to file an objection in the Probate

Court. Appellant never had the right to be a party in this proceeding. Fuither, pursuant to R.C.

3107.17, adoption proceedings are confidential. Only a party to the adoption proceeding may have

access to any information relating to this adoption proceeding.
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The law requires strict adherence to the adoption statutes. Adoptiotz statutes are in

derogation of common law and therefore must be strictly construed. The integrity of the statutory

process is an absolute necessity. SeeLemley v. Kaiser (1983), 6 Ohio St. 3d 258, 452 N.E.2d 1304.

"While strict adherence to the procedtu-al mandates of R.C. 3107.07(B) might appear unfair in a

given case, the state's interest in facilitating the adoption of children and having the adoption

proceeding cornpleted expeditiously justifies such arigid application. SeeLehr, 463 U.S. at 265, 103

S. Ct. at 2995, 77 L. Ed. 2d at 629." In re Adoption of Zschach (1996), 75 Ohio St. 3d648,665

N.E.2d 1070, 1074.

In the present case, Appellant failed to established pateniity during the 21 months of the

child's life prior to the filing of the Petition for Adoption and failed to register with the Putative

Father Registry. Appellant has failed to timely register and has failed to timely establish paternity.

Appellant cannot show that R.C. 3107.07(B)(1) does not apply to him. Many Ohio courts have

correctly applied R.C. 3107.07(B)(1). See In re Adoption of'Osoro (2008), 2008 Ohio 6925, 2008

Ohio App. LEXIS 5847 (Ohio Ct. App., Stark County Dee. 30, 2008); In re Adoption ofA.NL.

(2005), 2005 Ohio 4239, 2005 Ohio App. LEXIS 3852 (Ohio Ct. App., Warren County Aug. 16,

2005); In re K.M.S. (2005), 2005 Ohio 4739, 2005 Ohio App. LEXIS 4249 (Ohio Ct. App., Miami

Courity Sept. 9, 2005); Napier v. Adoption Parents of'Cameron (2003),153 Ohio App. 3d 687, 2003

Ohio 4304, 795 N.E.2d 707; In re Adoption of Snavelv (2000), 2000 Ohio App. LEXIS 4963 (Ohio

Ct. App., Greene CoLmty Oct. 27, 2000). The consent of Appellant is not required as a mattor of law.

The Hamil.ton County Probate Court's confusion and eiror in this case is mainly attributed

to its misinterpretation and misapplication of Pushcar. The Paishcar case involved a step-parent

adoption where the Probate Court found that the consent of father was not required pursuant to

R.C. 3107.07(A) based upon his failure to coimnunicate with die child for a one year period.
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The father was named on the birth certificate, but had not yet established patemity. (This aspect of

Ohio law changed in 2001. The putative father can now only be narned on the birth ceitificate if the

Affidavit of Paternity is executed by mother and putative father. The Affidavit of Paternity

establishes pateinity.) The Appellate Court in Pushcar held that the Probate Court could not

allow the adoption to proceed under R.C. 3107.07(A) because there had been no judicial

detennination of pateniity. This Suprerne Court affirmed and held that, in such circumstances,

the Probate Court rnustdefer to the JuvcnileCourt and refrain from addressing the matter until

adjudication in the Juvenile Court. This Court did not hold that the adoption proceeding must be

dismissed, but rather it must be stayed until the establishment ofpatemity. Therefore, whenPushcar

is applicable, it can only be a basis for a stay and not a dismissal. Pushcar has never had any

application to this adoption proceeding. Pushcar is only applicable to R.C. 3107.07(A) cases, and

has no application to R.C. 3107.07(B) cases. The entire basis of the decision inPushcar was that

the requisite one-year statute for failure to conununicate did not begin to nan until the date of the

establishment of paternity. The one-year statute and Patshcar do not apply to the present case. The

establishment of paternity is not relevant in the present case. Appellant is a putative father in this

adoption proceeding and his consent is not required pursuaut to R.C. 3107.07(B)(1), and not

pursuant to R.C. 3107.07(A) as in Pushcar.

A pending case may be considered relevant to the adoption proceeding if it directly relates

to a substantive issue in the adoption proceeding. To hold otherwise is a failure to aclrnowledge

the original and exclusive jurisdiction of the Probate Court. If the allegation is that a parent's

eonsent is not required pursuant to R.C. 3107.07(A) because that parent failed to communicate or

support for the one-year period, a patei-nity action that establishes the starting point for the one-year

period may be relevant. However, a patern'rty action has no relevance to the allegations relating to a
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putative father pursuant to R.C. 3107.07(B). The Probate Couit also cited In re Adoption of

Sunderhaus (1992), 63 Ohio St. 3d 127, 585 N.E.2d 418. Sunderhaus is no different thanPushear

and likewise does not apply to this adoption proceeding. Sunderhaus was also a R.C. 3107.07(A)

case. The holding in Sunderhaus was "the one-year period of nonsupport prescribed by R.C.

3107.07(A) which obviates the requirenient to obtain parental consent to an adoption pursuant to

R. C. 3107.06 commences on the date that parentage has been judiciaily established."Id. at 132. The

Court stated that "[t]he ability to dispense with the consent requircment underR. C. 3107.07(A) is

dependent upon two factors: (1) the establishment of the parent-child relationship, and (2) the failure

to satisfy the support obligation arising therefrom." Id. at 130. The Court also noted the distinetion

between the parental consent and the putative father as follows:

This distinction is illustrated by a coinparison of the provisions goveming a j udicial
determination of paternity contained in R. C. 3111.08(B) and 3111.12 with the less
strhigent standards governing the demonstrahion necessary to establish one as a
"putative father" from whom conscnt to the adoption is not required pursuant toR. C.
3107.07(B). Id. at 131, fn. 3

The above language of the Sunderhaus case is clear. The holding in Sunderhaus does not apply to

putative fathers and does not apply to this adoption proceeding.

Appellee's Response to Appellant's Proposition of Law No. II

It is the obligation of the unmarried birth-father to secure and protect his parental rights by
complying with all relevant statutory provisions, which include timely registering with the
putative father registry or establishing paternity prior to the filing of the petition for adoption.

Appellant attempts to bypass the statutory reqLureinonts and to gain sympathy by presenting

misleading and false infotniation to this Supreme Court. Appellant argues that he had arelationship

with the child, wliich renders the statutory requirements inapplicable. This argument of Appellant

fails both factually and legally. Appellant had more than sufficient time to establish paternity
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before the adoption was filed. Appellant affirinatively avoided his support obligations. Appellant

refased the Mother's requests for support. Appellant refused to acknowledge paternity when

requested by the child support enforcernent agency. Appellant only took action when it became

clear that any relationship he had witli the Mother was end"nig. The reality in the present case is that

Appellant failed to step up and meet his obligations to the child.

Appellant admittedly had not established paternity prior to the adoption filing. Legally,

Appellant was a putative father and was not a person with parental rights to protect. The law allows

a putative father with the opportunity to develop a relationship with his biological child. in this

case, Appellant failed to take that opportunity as required by law.

The Ohio Putative Father Registry has fulfilled its intended purpose in this present case. On

April 20, 2007, the date the Petition for Adoption was filed, the child was nearly 2 years old and

Appellant had not seciued any right to be heard in the adoption proceeding. On the other hand,

Appellee voluntarily stepped up with the desire to assume the parental obliga5ons and to provide

the child with a stable and pennanent two-parent home. Appellee has supported and care for this

child for the past three years, while Appellant has provided no support. Appellant failed to seize his

opportunity to develop a relationship with the child. Appellant has failed to assuine any

parental responsibility and the Putative Father Registry was rightfully applied by the First Dishict.

On April 20, 2007, Appellant had not established paternity. Therefore, Appellant is a

putative father in this adoption proceeding. Appellant has no parental rights that need to be

addressed in the adoption proceeding. ln any event, even the rigbts of a "parent" are not without

limits. The thnited States Supreme Court addressed such limitations as follows:

A parent's rights with respect to her child have thus never been regarded as absolute,
but rather are limited by the existence of an actual, developed relationsbip with a
child, and are tied to the presence or absence of some embodiment of family. These
limitations have arisen, not simply out of the definition of parenthood itself, but
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because of this Court's assmnption that a parent's interests in a cliild must be
balanced against the State's long-recognized interests as parens patriae, see, e.g.,
Reno v. Elores•, 507 U.S. 292, 303-304, 123 L. Ed. 2d 1, 113 S. Ct. 1439 (1993);
Santoslty v. Kramer, 455 tLS. at 766; Parham, 442 U.S. at 605; Prince v.
Massachusetts, 321 U.S. 158, 166, 88 L. F.d. 645, 64 S. Ct. 438 (1944), and,
critically, the child's own complementary interest in preserving relationships that
serve her welfare and protection, Santosky, 455 US. at 760.

Troxel v. Granville (2000), 530 U.S. 57, 88; 147 L. Ed. 2d 49; 120 S. Ct. 2054.

Appellant never established a relationship with the child. Appellant has never "parented"

the child, has never been involved in making decisions regarding the child, and has never attempted

to meet his support obligations. The clear and applicable statutory language in R.C. 3107.01(I3),

R.C. 3107.07(B)(1), and R.C. 3107.11 cannot be ignored. Further, there is not even a valid reason

to suggest that it should be ignored.

Appellant could have protected his right to be heard in the adoption proceedinig by timely

registering with the Putative Father Registry or by establishing paternity prior to the filing of the

adoption. Ohio law protects Appellant's due process rights by affording hixn these statutory rights.

Appellant could have established paternity in a timely manner and he would have then been a.

parent in the adoption proceeding and his consent would have initially been required, unless he

failed to support or conunmiicate for the requisite one-year period. Having failed to take

advantage of his right to establish paternity, Appellant is an unregistered putative father whose

eonsent is not required.

The United States Suprerne Court has stated that "the mere existence of a biological link

does not snerit equivalent constitutional protection." Lehr, 463 U.S. at 261. In fact, at the onset of its

opinion in Lehr, the Supreme Court noted that it "disagreed" with Appellant Lehr's assertion that

Stanley v. Illinois and Caban v. Mohammed (1979), 441 U.S. 380, 60 L. Ed. 2d 297, 99 S. Ct. 1760,

13



"gave him an absolute right to notice and an opportunity to be heard before the child may be

adopted." Lehr, 463 U.S. at 250. The Court in Lehr made it clear that there are no absolute rights for

putative fathers, when it cited with approval the disscnt of Justice Stewart in Caban as follows:

Even if it be assumed that eacli married parent after divorce has some substantive due
process right to manitain his or her parental relationship, ... it by no means follows
that each unwed parent has any such right. Parental rights do not spring full-blown
from the biological connectionbetween parent and child. They require relationships
more enduring.

Lehr, 463 U.S. at 260.

The United States Supreme Court has addressed the rights of the putative father in Stanley

v. Illinois, Quilloin v. bValcott(1978), 434 U.S. 246, 54 L. Ed. 2d 511, 98 S. Ct. 549, Caban v.

Mohaninaed,Lehrv.Robertson, andMichaelH. v. GeraldD. (1989),491 U.S. 110, 105 L. Ed. 2d 9 1,

109 S. Ct. 2333. From these cases, a distinction can be drawn between a"developed parent-child

relationship", which was implicated in Stanley and Caban, and the "potential relarionship" involved

in Quilloin and Lehr. The common factor in the holdings from these cases is that a putative father

must have a developed relationship with his biological child to be entitled to due process

protection. However, factoring in Michael IL, that understanding of the putative father's rights is

debatable, as the putative father in Michael H. did not receive any favored status even after

maintaining a substantial rclationship with his child. The Cwrt in Michael H: found that any

claimed rights of the putative father must succumb to the rights of the inarital family. In the present

case, Appellant has never had a substantial relationship with the child. Nevei-theless, the statutory

provisions of the Ohio Revised Code protected his due process rights.

Appellee's Proposition of Law I®1o. Ill

The Probate Court has original and exclusive jurisdiction over adoption proceedings and any
proceeding in another court that does not affect the substantive issucs of the adoption is not
relevant and, unless the putative father timely registers with the putative father registry, he is
not entitlect to notice of the adoption proceeding, he is not entitled to be a party to the adoption
proceeding, and his consent to the adoption is not required as a matter of law.
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It is well established that the Probate Court has original and exclusive jurisdietion over any

adoption filed in its court. This Supreme Court has held that "original and exclusive jurisdiction

over adoption proceedings is vcsted specifically in the Probate Court pursuant to R.C. Chapter 3107"

State ex rel. Portage Co. YPelfare Dept. v. Sunamers (1974), 38 Ohio St. 2d 144,151; 67 0.O.2d 151,

311 N.E.2d 6. It has also long been established that adoption "embraces not only custody and

support but also descent and inberitance and in fact every legal right with respect to the child."In re

Adoption ofBiddle (1958),168 Ohio St. 209, 214; 6 0.O.2d 4,152 N.E.2d 105. On Apri120, 2007,

the exclusive jurisdiction over the adoption of this cliild by Appellee became vested in the

Hamilton County Probate Coutt.

All other pending cases are not relevant to the adoption proceeding, unless such pending

case directly relates to a substantive issue in the adoption procecding. In this adoption proceeding,

the consent of Appellant is not required, as a matter of law, pursuant to R. C. 3107.07(B)(1),

because he is a putative father that failed to timely register. The pateniity case has no legal effect

upon this adoption procceding. In this adoption proceeding, the putative father must always be an

unregistered putative father whose consent is not required. No extraneous proceeding can change

that status.

The Sixth Appellate District in the case ofln re Adoption ofJoshua Tai T. (2008), 2008 Oliio

2733, 2008 Ohio App. LEXIS 2292 (Ohio Ct. App., Ottawa County June 2, 2008) distinguished

Pushcar as follows:

Appellant has argued that the trial court was required to refrain fi-om consideration of
the adoption petition under the Ohio Supreme. Court's decision ofln re Adoption of
Pzas•hcar,I10 Ohio. St.3d 332, 2006 Ohio 4572, 853 N.E.2d 647.

The trial court overruled the motion and held that the decision ofIn re Adoption of
Pushcar was distinguishable. We agree. InPushcar, the issue ofpaternity of the child
was pending in juvenile court at the time the petition for adoption was filed in
probate court. The Pushcar court recognized that establishing patenrity was a
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necessary eleinent of the petitioner's case for adoption as the adoption in the case was
being sought without the cansent of the father underR. C. 3107,07(A). Id., P 13.1'he
court reasoned that establishing paternity was a necessary element of petitioner's case
for adoption. In view of that fact, the probate court should have deferred proceeding
on the adoption until the juvenile court had adjudicated paternity. Ilere, however,
paternity is not disputed and the juvenile court's involveinent in prior proceedings
was limited to continuing jurisdiction over custody.

In Pushear, the Ohio Supreme Court reaffinned that original and exclusive
jurisdiction over adoptions in Ohio is vested in probate court. Id., P 9. Furthermore,
probate courts have jurisdiction to proceed witJi adoptions even where the involved
child is subject to custody orders within the continuing jurisdiction of domestic
relations or juvenile courts. In re Adoption of Biddle (1958), 168 Ohio St. 209, 152
N.E.2d 105, paragraph two of syllabus (continuing jurisdiction of domestic relations
court); In re Hitchcock (1996), 120 Ohio App.3d 88, 103-104, 696 N.E.2d 1090
(continuing jurisdiction ofjuvcnile court). Accordingly, appellant's aigument that the
trial com-t should have deferred proceeding with the adoption due to the pending
jurisdiction of juvenile court over custody of Joshua is without merit. Id. at 13-14.

The case of In re Adoption ofTashua Tai T. is directly on point with the present case. The

allegation in this adoption proceeding is that the consent of the putative father is not i-equired

pursuant to R.C. 3107.07(B)(1). The case that was pending in the Clermont County Juvenile Couit

did not bar the Probate Court from proceeding with the adoption. The Probate Court has oiiginal and

exclusive j urisdiction over this adoption. The estabfishment of pater-nity in the Clermont County

Juvenile Court case was not a "necessary element" of the Petitioner's case in this adoption

proceeding. The establishnnent of pateniity is not a "necessary element" and is not relevant in this

adoption proceeding.

The Eight Appellate District in the case ofln re T.N. W. (2008), 2008 Ohio 1088, 2008 Ohio

App. LEXIS 929 (Ohio Ct. App., Cuyahoga County Mar. 13, 2008) also found Pushcar to be

inapplicable. The Court rejected the argument that the adoption sbould bave been enjoined from

proceeding and held that "a ruling from the juvenile court on the issue of parentage was not needed

to proceed with the adoptions." Id. at 7.
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In further support of the Probate Court's exclusive jurisdiction over this adoption is the fact

that the R.C. 3127.23 Affidavit does not apply to this adoption proceeding. Ohio probate courts

have requircd the filing of this Affidavit in adoption proceedings for years, whicli requires

disclosure of other pending eases. The former Ohio code section is R.C. 3109.27, which was part of

the Lhiiform Child Custody Jurisdiction Act ("UCCJA"). In 2005, Ohio passed the Unifonn Child

Custody Jurisdiction and Enforcement Act ("UCCJEA"), which superseded the UCCJA. The Ohio

code section for the Affidavit is now R.C. 3127.23. Where the UCC.JA was not clear as to its

applicability to adoption proeeedings, the UCCJEA is now very elear. R.C. 3127.02 states that

tJCCJEA provisions do not govern adoption proceedings. Therefore, other proceedings are not

relevant if such proceedings do not affect the substantive issues in the adoption.

Appellant may not change his status from a "putative father" to a "father'inside the adoption

proceeding. This is contrary to the original and exclusive jurisdic6on of the Probate Court over

adoption proceeding. If the decision of the First District is not affimied, the jurisdiction of the

Probate Court over any and all adoption proceedings will be questionable. The decision must be

aff'irmed to maintain the integrity of the Probate Court and of the adoption process.

Tn addition to the jurisdictional issue, if the decision of the First District is not affinned, the

entire statatory scheme that includes the Putative Father Registry willbecome meaningless. There

can be no question that the decision of the Probate Court creates an exception to the requirements of

the Putative Father Registry. Once one exception is created, there can be no further reliance on the

Registry and the entire process falls apart. The decision of the Probate Court is in clear

contradiction of the intent of the Registry.

A summary of the legislative history and the legislative intent of the Putative Father Registry

was detailed in In the Matter of Adoption of Baby Boy Brooks (2000), 136 Ohio App. 3d 824, 737
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N.E. 2d 1062 as follows:

The Ohio Legislative Service Comnlission prepared an analysis ofAm.Sub. H.B. No.
419, which provides insight into the legislative intent behind the changes to the
adoption statutes. 3 Baldwin's Ohio Legislative Serviee (1996), L-316. The
Legislative Service Conmiission cautions that the final version of bills may be
different from the legislative analysis because they are subj ect to floor amendments
and conference committee changes.ld. According to the analysis, the changes to the
adoption laws require a putative father to register with the putative father registry
within thirty days of the child's birth or his consent will not be required.ld. at L-316,
L-346. The original version of R. C. 3107.07(B)(1), as amended by Ain.Sub.H.B. No.
419, contained an exception to the requirement of registration within thirty days if the
putative father was not able to register within the thirty-day time period for reasons
beyond his control, other than a lack of knowledge of the child's birth, but the
putative fatlier must register within ten days after it becomes possible for liim to
register or his consent will not be required. Id. at L-287, L-346. However, this

exception in R. C. 3107. 07(B) (1) was removed fi-om the final version of Am. Sub.H.B.

No. 419. SeeR.C. 3I07.07(B)(1), effective September 18, 1996. Thus, the General
Assembly detennined that there woiild be no exceptions to the thirty-day filing
requirement.

Given that the legislature did not intend for there to be any exceptions to the
registration requirement, that the purpose of the adoption laws is to provide children
with a stable home in an expeditious marmer, and that adoption laws are to be strictly
construed, I conclude that the General Assembly intended in R. C. 3107.07(B)(1) to
eliminate the necessity of a putative father's consent to an adoption if he fails to
register with the putative father registry within thirty days of the child's birth.

Id. at 834.

Appellant is a putative father who failed to register. There are no exceptions to the thirty-day filing

requirement. Given there are no exceptions to this statutory requirement, Appellant can offer no

excuse. The consentofAppellantis not required, as a matter of law, pursuant to R. C.3107.07(B)(1).

The failure of the Probate Court of not entering a finding that the consent of Appellant is not

required, creates an impermissible exception to the Putative Father Registry, which would render

the entire statutoiy scheme set forth in the Ohio Revised Code as meaningless.

Appellant also cited the case of In re Adoption ofAseszte (2000), 90 Ohio St. 3d 91, 2000

Ohio 32, 734 N.E.2d 1224. As with Pushcar, Asente is likewise not applicable to the present case.
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Asente involved an interstate adoption where the child was placed by Kentucky birth-parents with

Ohio adoptive parents. The case was litigated all the way to both this Ohio Supreme Court and the

Kentucky Supreme Court. This Ohio Supreme Court declined jurisdiction in Ohio because there

was a specific proceeding pending in Kentucky that was part of the adoption process and proceeding.

The central issue being litigated in Kentucky waswhethcr or not the consents for adoption executed

by the birth-parents were valid under Kentucky law. The present case does not involve a parental

consent or a case pending in another court that is part of the adoption process and proceeding.

The present case involves the applicatiou of the clear statutory mandate relating to a putative father

and Asente does not apply.

Conclusion

For the reasons set forth above, the Appellee respectfully requests this Suprerne Court to

AFFIRM the decision of the First Appellate District.

Respectfully submitted,

Michael R. Voorhees (0039293)
Voorhees & Levy LLC
11159 Kcnwood Road
Cincinnati, Ohio 45242
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