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STATEMENT OF FACTS

"1'his case arises out of a nursing home stay by Ethel V. Christian, who is now deceased,

at the f'acility run by Appellees, River's Bend Health Care & River's Bend Health Care, LLC

(collectively, liereinafter, "RBT-1C"), in South Point, Ohio. (Supp, 3.) Mrs. Christian was

admitted to RBHC in February of 2004, and she remained at the Appellce's facility until April

25, 2004. (Supp. 3.) This case concerns several instances of neglect occurring during her stay.

T'hese facts are not in dispute.

Etliel Christian died on February 7, 2005. (Supp. 25.) This action was timely filed oti

April 15. 2005, in the Lawrence County Court of Common Pleas, Case No. 05PI309, albeit by

and through Ethel's Conservator and Guardian, Marcella Christian (hereinafter referred to as

"the 2005 case") (Supp. 1.) As stated in the trial court, Marcella Christian did not inform

Counsel of her niother's passing until May 31, 2005. (Supp. 66.) Marcella, who was Ethel's

adult child, is also now deceased, having passed away in April 2007 (Supp. 66, 67.). Marcella

was her mother's guardian during Ethel's lifetime, but did not act as Administrator of her Estate

upon her passing. (Supp. 66.) Marcella's two sisters, Marian C. Whitley and Patricia Mazella,

were jointly appointed as Adniinistrators. (Supp. 37.) On June 8, 2005, Appellant filed a Notice

of Suggestion of Death, and moved for, and the trial eourt allowed, the substitzrtion of the eo-

Administralors of Ethel's estate and the named plaintiffs in the action. (Supp. 23, 25, 27.) Nine

rriont3as later, on March 6, 2006, the 2005 case was dismissed withotrt prejudice putsuant to

Civ.R. 41(A). (Supp. 28.) This case was timely re-i-iled on February 27, 2007 pursuant to

Ohio's savings stariite, R.C. 2305.19. (Supp. 30.)
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On July 5, 2007, RBIIC filed a Motion for summary judgment, asseiling one ground for

dismissal. (Supp. 47.) Appellees argued that this case is untimely because the prior action was

not commenced properly, and that thereForc the savings statute could not be used. (Supp. 47-8.)

The purported defect with the first action was the fact that the Estate of Ethel Christian was not

formally made a party until June 8, abotit two months subsequent to the filing of the Complaint.

Thus, Appellees argued, the first Complaint was a nullity, and the only action commenced was

the one filed on February 27, 2007. (Supp. 53-4.)

It must be noted that this Motioti to Substitute in the first action was not oecasioned by

any Motion or objection raised by the Appellees. Appellants, through discussions with Counscl,

identified an error in the pleadings, and promptly moved to correct it. The record in the trial

coiret is completely devoid of any objection by the Appellees to this substitution, either at the

time the motion was made or during the nine month subsequent pendency of the 2005 case.

In the re-filed case, Appellants opposed the Motion for the Summary Judgment, arguing

that the substitution of the "Estate of Ethel V. Christian" for the person of Ethel Christian, made

by the trial court on June 8, 2005, relates back to the time of the first-filed complaint. (Supp. 60-

64.) The trial court adopted the Appellees' position, and granted Appellecs' Motion for

Summaiy Judgment, by the Entry of August 3, 2007. A prior appeal, case number 07CA25, was

dismissed for want of a final, appealable order.

Upon remand the Appellants sought reconsideration of the entry of August 3, 2007.

Appellants specified that Appellees' statute of limitations argument had not been asserted in the

'05 case. And Appellants argued that the Nursing Ilome Bill of Rights allowed Marcella

standing to bring the case for her deceased mothe•, as Ethel Christian's daughter, regardless of
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whether her powers as guardian had terminated. The trial court rejected these arguments, and

lnrmally dismissed the case. (Appx. 21.)

On June 30, 2009, the Fourth District Com-t of Appeals issued the Decision and Entry

now appealed. (Appx. 4.) '1'he opinion indicates an umusually vigorous debate between the two

judges of the majority, and the dissenting judge, concerning the effect o('the substitution ol'Mrs.

Christian's estate tor her person. Following the argument presented by the Appellant, the dissent

would have held that just as an estate may be substituted for a deceascd defendant, there is no

reason for treating a deceased plaintiff differently. (Appx. 5, fn 1.)

ARGUMENT

Under this Court's controlling precedent, the substitution of an Estate for an improperly

named plaintiff relates back so long as no new claims are added, no new parties are added, and

the substitution does not have the effect of subjecting the defendant to multiple claims or

judgments. "1'his rule is well settled, workable, and has been applied to a variety of situations by

both this Court and other courts of Ohio. In fact, this Court identified the issue of a delendant

not being subject to niultiple judgments as the defendant's "only concem," and repeated this

analysis just two weeks ago.

Appellees have argued that the Appellants have not made the showing necessary to place

this case within the purview of this Court's precedents. But the fact is that Marcella Christian

died two months before the Appellces ever raised the issue. This was two years after the

substitution was made in the '05 case. It is also undeniable that Appellees never pled a lack of

capacity as required by Ohio Civ. R. 9(A), either in the '05 case or the '07 case.
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Neither the Civil Rules nor Ohio precedent allow the destruction of statutorily created

claims whcn the defendant is deceased when the case is filed. There is no reason to deny

plaintiffs the same treatmcnt where, as here, no prejudice inures to the dcfendant.

Proposition of Law No. I:

The substitution of a Deceased Plaintiff s Estate relates back to
the filing of the Coinplaint.

A. IT IS UNDISPUTED THAT'I'HE ESTATE OF E'I'HEL V. CHRISTIAN
WAS SUBSTITUTED FOR 1'IIE DECDEDENT NINE MONTHS BEFORE
TIIE FIRST CASE WAS DISMISSED.

The general rule in Ohio is that when the correct noniinal party can be substituted ['or an

incorrectly named one. So long as the substance of the underlying cause is not al'fected, the

substitution relates back to the filing of the cornplaint.

There is no dispute that the correct nominal party, the "Estate of Ethel V. Christian," was

substituted for "Ethel V. Christian." '1'he court's entry of June 8, 2005 reflects that leave is

granted for the substitution. Even in the Entry granting summaryjudgrnent, the trial court made

it clear tliat the substitution was completed:

This Court did not substitute the Administrator for the
Guardiau/Conservator until June 8, 2005.

(Entry of August 3, 2007, p.2.) No further action was required on the part of the Plaintiff below

because the trial court's approval of the Motion to substitute niade that substitution complete.

Ohio Civ. R. 25 states, in relevant part:

In case of any transfer of interest, the action may be continued by or
against ihe original party, unless the court upon motion direcis the person
to whom the interest is transiarred to be substituted in the action or joined
with the original party.
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Ohio Civ. R. 25(C). Under the plain language of the rule, there is no requirement that any party

amend the pleadings to affect the substitution or joinder. Rather, the Court can join the other

interested party by its own action, as in this case.

Case law is clear that the court may even act on its own under Civil Rule 25 to join a real

party in interest. Holiday Props. Acguisition Corp. v. Lowrie (Summit Ct. App., 2003), 2003

Ohio 1136, at P. 14; Hawkins v. Anchors (Portage Ct. App., 2004), 2004 Ohio 3341, P41 (trial

court added real party in interest).

In this case, Marcella Christian simply did not appreciate the legal significance oC Ethel

Christian's passing. Once Mrs. Christian's fatnily members tiiade her passing known to C:ounsel,

Appellants moved promptly to substitute the Estate of Ethel V. Christian for Ethel, personally. It

is clear that a Court can make this substitution by its own action, or upon a Motion made by the

party who should be substituted, as in this ease. Even while granting sumtnary judgment, the

trial court in this case acknowledged that the Estate was made a party in June of 2005. Thus, the

substitution of the Estate is established, and the only question is whether this substitution relates

back to the filing of the Con7plaitit in the `05 case, on April 15, 2005.

B. THIS COURT HAS HELD REPEATEDLY THAT THE SUBS'TITUTION
OF THE CORRECT NOMINAL PARTY FOR AN INCORRECTLY
NAMEI) ONE RELATES BACK TO THE FILING OF THE COMPLAINT.

This Court's holdings in Douglas v. Daniels Sros. Coal Co. (1939), 135 Ohio St. 641,

123 A.L.R. 761, 15 O.O. 12, 22 N.E.2d 195, Canterbury v. Pennsylvania R. Co. (1952), 158

Ohio St. 68, Kyes v. Pennsylvania R. Co. (1952), 158 Ohio St. 362, 49 0.0.239, 109 N.E.2d 50,

and Ba.rrrvell v. Maynard (1970), 21 Ohio St. 2d 108, 50 0.O.2d 268, 255 N.E.2d 628, are

controlling. In fact, in a disciplinary case decided just two weeks ago, this Coart cited an
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unbroken line of precedent dating back to Douglas as support for an attorney's action of bringing

a wrongful death claim in the name of the Estate, when his client was not the administrator, and

the actual administrator did not want to bring the claim. Toleclo Bar As.s'n v. Rust (2010),

Oliio St.3d , 2010 Ohio 170, P20-P23.

This action was originally liled on April 15, 2005 incorrectly identifying Marcella

Clu•istian as the person acting for Ethel Christian, in Marcella's capacity as Guardian or

Conservator. Nine months prior to the Appellants' voluntary dismissal of the claim, the Estate

moved 1br, and effected the substitution of the appropriate Administrators who could act on

behalf of the Estate of Ethel Christian, Not otily did the trial conrt order the substitution, but

Appellces tnade no objection whatsoever either at the titne of the motion, nor at any time prior to

the voluntaiy dismissal.

Douglas states the current law of Ohio. In Douglas, this Court reviewed this issue and

held that the naming of the correct nominal party relates back so long as no new claims or parties

are introduced, and the defendant is not subject to multiple judgments:

Whether the substitution of a party plaintiff, having capacity to
bring the suit, in the stead of the original plaintiff who filed the
action without capacity to bring [*647] the suit, is a change in the
original cause of action depends entirely upon the allegations in the
aniended petition. The mere substitution of parties plaintiff,
without substantial or material changes from the claims of the
original petition, does not oP itself constitute setting iorth a new
cause of action in the amended petition. As was said in the opinion
in the case ot' Van Camp v_ McCutley, Trustee, supra: "77-ie niere
change of the name of the plaintiff in the title would not of course
change the cause of action."
In the instant case the cause of action set up in the petition is in no
way affected by the corrections contained in the amendment. 'I'he
amendment corrects the allegations of the petition with respect to
plaintiffs capacity to sue and relates to the right of action as
contradistinguished from the cause of action. A right of action is
retneriial, while a cause of action is substantive, and an amendment
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of the former does not affect the substance of the latter. [cites to
treatises omitted.] An amendment which does not substantially
change the cause of action may be made even after the statute of
limitations has run.

The requirement of the wrongful deatli statute that the proseeution
of the action be in the natne of the personal representative is no
part of the cause of action itself, but relates merely to the right of
action or remedy. 'fhat requirement was obviously intended for the
benefit and protection of the surviving spouse, children and next of
kin of a decedent, the real parties in interest. 'I'he personal
representative is only a nominal party. Wolf, Admr., v. Lake Eric
& W. Rv. Co., 55 Ohio St., 517, 45 N. E., 708, 36 L. R. A., 812.
Nor does the statute require that the personal representative shall
bring the action (Woli; Admr., v. Lake Eric & W, Ry. Co., supra),
but merely provides that the action, if brought, shall be brought in
the name of the [*648] personal representative. The only concern
defendants have is that the action be brought in the nanie of
the party aiuthorized so that they may not again be haled into
court to answer for the same wrong. [Emphasis added.]

Douglas, 135 Ohio St. 641, 646-648

Thus under Douglas, the substitution relates back if these tluee conditions are met:

• The substitution does not introduce any new claims,

• 1'he substitution does not intiroduce atiy new parties,

• The defendant is not subject to multiple j udgments obtained by multiple

plaintiffs.

Id. at 646-648.

In Douglas•, as in this case, the substitution oi'the actual administrator of an estate an

incorrectly pled estate representative relates back filing ol'the Conlplaint. "fhe court of appeals

completely ignored controlling preccdent of this Court. Consideriug that Douglas is factually

indistinguishable from the case at bar, and has never been overruled by this Court, the Fourth
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District's silence as to Dozsglas is deafening. While subsequent decisions of this Court discuss

related issues, there is no plausible explanation for the lower court's refusal to deal with a valid

precedent, on exactly the same issue. In Douglas, this court found that where a widow had

brought suit under the mistaken belief that she was the Administratrix of her deceased husband's

estate, correction of the pleadings by amendment after the statute of limitations had expired,

related back to the originally filed complaint.

Similarly, in the case at bar, Marcella Christian's mistaken belief that she could act on

her mother's behalf was corrected by court order substituting the administrators ol' her mother's

estate as the coi-rect nominal party. '1'his correction in no way prejudiced Appellees, nor changed

the nature of the claiins against them. Most significantly, however, absolutely no objection to

the substitution was raised by Appellants either at that time, or during the subsequcnt 9 months

that the matter was pending.

Although Appellees attempt to distinguish Douglas by pointing out that Mr. Douglas

ultimately became the Administratrix of her lrusband's estate, this is a difference without

distinction. This Court has long recognized that an Administrator of an estate is a nominal party

only. Wolf, Adinr., v. Lake Erie & W. Ry. Co. (1986), 55 Ohio St., 517, 45 N. E., 708, 36 L. R.

A.; 812. l3aker v. IutcKniglu (1983), 4, Ohio St.3d 125, 129, 4 OBR, 371, 447 N.E.2d 104. '1'he

key underlying fact of Douglas that bears on the case at hand is that Mrs. Douglas' attorney,

acting on her misunderstanding of the law and belief that she was thc appropriate party to bring

the action, filed the action under a misnomer. Likewise, Marcella Christian's failure to

understand the legal import of her mother's death on her status as Guardian caused counsel

herein to file the action under a similar inisnomer.
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'I'he Appellees' Motion slrould have been denied because this Court's syllabus law is that

the substitution of the administrator of an estate relates back to an earlier filed complaint:

1. Where a widow institutes an action, as administratrix, for
damages for the wrongful death ol' her husband, under the
mistaken belief that she had been duly appointed and had qualified
as such, thereafter discovers her error and anaends her petition so
as to show that she was appointed administratrix after the
expiration of the statute of limitation applicable to such action, the
amended petition will relate back to the date of the filing of the
petition, and the action will be deemed commenced within the
time liinited by starirte. [Lmphasis added.]

Douglas v. Daniels Bros. Coal Co. (1939), 135 Ohio St. 641, syllabus 1.

The Douglas Court explained that the subsequent naniing of an administrator is merely a

substitution of'ihe correct nominal party for the incorrectly named one. 1'hc underlying cause is

unaffected, Therelbre, the only sensible outcome is for the naming of the administrator to relate

back to the timc the complaint was filed. In this case, as in Douglas, the Complaint was filed by

the decedent's guardian, who believed that she retained autliority to act for the Plainti f1' after her

death. Within ten days of learning of Mrs. CJn•istian's passing, the Appellants suggested her

death on the record and moved for leave to substitute her estate. '1'hese are the same

circumstances as in Douglas, where this Court found that the substitution relates back to the

filing of the complaint.

'1'his Court has reasoned similarly when deciding related issues, even reversing a trial

court's refusal to substitute a minor's next friend to fix the pleadings:

... [T]he question presented is whether the Court of Appeals erred
when it reversed the jr,dgtnent of the Court of Conmion Pleas
dismissitig the petition of Nettie Jane Canterbury for the reason
that she was a minor and had not instituted her action by a next
h-iend.
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'1 he trial court refused to permit an aanendment of [*72] the petition and the
substitution of a next friend as plaintiff. ... .

The bringing of an action by a minor in his own name constitutes
simply a failure to follow procedural statutes. The minor is the true
plaintiff and it is for him that recovery is sought and for his benef t
that the action is prosecuted.

It is true that under Section 11247, General Code, an infant, as a
procedural matter, must sue by a guardian or next friend, but where
an infant sues in his own name and no attack for lack of capacity
has been made ... the lack of capacity is deemed waived.

Canterbury v, Pennsylvania R. C'o. (1952), 158 Ohio St. 68, 71-72, 62 Ohio App. 149, 405

N.E.2d 331, 16 0.O.3d 335.

In a similar case, this Court held that the substitution ol' a proper personal representative

for one who became incapacitated after having been appointed related back to the filing of the

complaint. Kyes v. Pennsylvania R. Co., (1952), 158 Ohio St. 362. In Kyes, wrongful death

claims were first pled by a personal representative who was later foand to lack capacity. '1'he

def'endant in that case challenged the substitution of a proper represcntative. Sut, citing

Douglas, this Court held that so long as the cause of action is not changed, the substitution of a

proper representative relates back to the filing of lheclaim. The Court based this conclusion on

the fact that the wrongful death statute is"remedial in its nature, and should be umstrued

liberally." Id_ at syllabus 2. In fact, the Kyes Court rejected many of the same arguments the

Appellees have advanced in this case:

The defendant seeks to distinguish [Douglas] by asserting that
there was no difference of persons involved, that the original
plaintiff actually becaine qualified, and that there was an honest
intent and mistake, wliile in the instant case there was a
substitution of an entirely different person acting in a different
capacity, there was a faihire of the ancillary administrator to
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qualify, and there was knowledge ot'tlie lack of capacity.

I-Iowever, in niaking these contentions the defendant disregards the
controlling facts that this cause of action remains unchanged
and that the plaintiff is not the real party in interest but acts
merely as a nominal or formal party or statutory trustee for
the .... real parties. [Emphasis added.]

Kyes, 158 Ohio St. 362, 364. As in Dozeglas, therefore, this Court found that a substitution of a

proper personal representative would relate back to the tiling of the complaint, so long as the

underlying claims were the same. Id at syllabus 5.

It inust be noted that in this case, no claims, neither for wrongfu1 death nor otherwise,

were added by the substitution of Ethel Christian's estate for her person. The issue here has

always been an incorrectly identified nominal party, for prosecuting Mrs. Christian's survival

ctaims, only. Although this is not a wrongful death action, this Court recently repeated that

wrongful death claims and survivor claims are both brought by the same nominal party. Peters

v. Columbus Steel Castings Co. (2007), 115 Ohio St. 3d 134, 136-137, 873 N.E. 2d 1258. The

case law discussing the correct nominal par-ty for a wrongful death claim therefore applies with

equal force.

Considering another related issue, this Court quotecl Douglas with approval, and repeated

the fact that the defendant's only legitimate concern is that it not be subjected to multiple

judgments:

In an action for wrongful death, the personal representative is
merely a nominal party and the statutory beneficiaries are the real
parties in interest. As this court stated in Douglas v, Daniel Bros.

Coal Co. (1939), 135 Ohio St. 641, 647, 22 N. E. 2d 195:

The requirement of the wrongCul death statute that the prosecution
of the action be in the name of the personal representative is no
part of the cause of action itself, but relates merely to the right of
action or remedy. That requirement was obviously intended for the
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benefit and protection of the surviving spouse, children and next of
kin of a decedent, the real parties in interest. The personal
representative is only a nominal pai-ty. [eititig YVolfJ Nor does the
statute require that the personal representative shall bring the
action ..., but merely provides that the action, if brought, shall be
brought in the name of the personal representative. The only
concern defendants have is that the action be brought in the
naine of the party authorized so that they may not again be
haled into court to answer for the same wrong.

+^*

To hold that one qualified as a beneficiary imder Section 2125.02,
Revised Code, is not qualified to present a claim to the executor or
administrator of the cstate of the deceased wrongdoer ... would be
inconsistent with the principles stated above. It would also be
paying obedience to form rather tlian recognizing that the statutory
beneficiary of the wrongful death action is the real party in interest
and that the appellant had sufficient timely notice of a claim
against the estate. [Emphasis added.]

13urwell v. Mayrrard (1970), 21 Ohio St. 2d 108, 111, 255 N.E.2d 628, 50 0.O.2d 268 (probate

statutes requiring timely presentation of claims against an estate were satisfied when a wrongful

death beneficiary, rather than the administrator, provided notice). In this case, there is no

question that Appellees will not be subject to any other claims brought by Mrs. Christian's

estate, because the estate was properly made a party. Under Douglas and Bz4nvell, this Court

repeated the same forinulation: an incon-ect nominal party can act for the real party so long as

the defendant is not subject to duplicative claims.

in a closely analogous situation, this Court considered a contribution action brought by a

civil tortfeasor whose liability insui-ance carrier had actually satisfied the entirejudb nent against

the tortfeasor. SFwaly v. Campbell (1985), 20 Ohio St. 3d 23, 24-25 20 OBR 210, 483 N.E.2d

701. In Shealy, contribution was sought against an alleged co-tortfeasor, that party moved for

dismissal on the basis that the liability insurance carrier was the "real party in interest," and that
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the contribution claim cordd only be pursued by the liability carrier. This Court held that,

itideed, the insurer was the only party who could pursue contribution rights. However, rather

than find that the remedy was dismissal, the Conrt agreed with the Court of Appeals that remand

for substitution was the proper course:

Accord'nigly, this court concurs with the judgment of'the court of appeals
that, in accordance with the language in Civ. R. 17(A), "* **[n]o action
shall be dismissed on the ground that it is not prosecuted in the name of
the real party in interest until a reasonable time has been allowed aiter
objection for ratitication of commencement of the action by, or joinder or
substitution of, the real party in interest. ***" Accordingly, this cause is
remanded to the trial court for further proceedings and to permit the
prompt substitution of Celina Mutual Casualty Company as the real party
in interest in this cause of action.

Shealy, 20 Ohio St. 3d at 26. In Shealy, the Motion to Dismiss was not filed until about a year

and a half after the contribution claini was commenced. Id. at 23. With the appellate process,

the final disposition remanding to allow for substitution did not occur until three and one half

years after the complaint was filed. Id. Still, the Court found that the proper action was the

substihition of the liability carrier for the incorrectly named party, on whose behalf the carrier

had paid damages.

Finally, this Court took up this issue in a case where the correct party had not actually

been brought into the case. Four justices of this Court held that because any number of factors

can result in a plaintiff s inability to bring the action utider the correct name, the Civil Rules

require that the substitution oI'thc correct notninal party relates back:

Grief-stricken families spend significant periods of time
deliberating whether a wroisgful death action should be brought on
behalf ot' a deceased loved one. These lengthy deliberations often
result in a wrongful death complaint being iiled at the last minute.

A relative who finally decides to file a wrongful death complaint
inust not be obligated to first go through the lengthy process of
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obtaining a court appointment before filinig the complaint. This
delay would unnecessarily jeopardize a personal representative's
chances of filing the complaint within the two-year limitations
period.

[*514] The language in R.C. 2125.02(A)(2) and 2125.02(C)
indicates that the personal representative must be court-appointed
after the complaint has been filed, but before any judgnient is
entered or any settlement is reached.

Summaryjudgment would provide the appropriate mechanism to
screen out those plaintiffs who have not received court
appointment after filing their complaints. In the present case, the
plaintiff was not appointed as the decedents' personal
representative after he filed his complaint. Thus, the trial court
correctly granted defendants' motions for stimrmaryjudgment, but
for the wrong reason.

Ramsev v, Neirnan (1994), 69 Ohio St. 3d 508, 513-514, 634 N.E.2d 211 (Justices Pfeiffer,

Douglas, Resnick and F.E. Sweeney concurring in the judgment).

Appellees may object that Ramsey does not apply because Ramsey coneorned a wrongful

death claim. However, the above reasoning actually applies with greater force because the

limitations period for a nursing home neglect claim is orily one year, not the two years provided

under the wrongful death statute. Secondly, the fact that the wrongful death statute allows for

the appointment of the estate after filing, but beforc resolution, belies the notion that an actioti

filed by the incorrect nominal party is a"nullity." 2amsey is yet another of this Court's

precedents showing that the issue is simply misnomer, which may be corrected.

The Eleventh District Court of Appeals has also repeated the rules that the administrator

is merely a nominal party, and that the only real concern is that the defendant not be subject to

imiltiple claimants' actions:

This and siinilar language has been interpreted to mean that only
the personal representative has the legal capacity to sue under this
statutory cause of action. Moss v. Hirzel Canning Co. (1955), 100
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Ohio App. 509, 60 O.O. 397, 137 N.E.2d 440: If the action is
brought by the beneficiaries, it must be dismissed or the correct
party substituted. Sabol v. Pekoc (1947), 148 Ohio St. 545, 36
O.O. 182, 76 N.E.2d 84.

Yet it is eqaally settled that the representative is a nominal party,
unless he is also a beneficiary, and that the beneficiaries are the
real parties in interest. Kyes v. Pennsylvania Rd. Co. (1952), 158
Ohio St. 362, 49 O.O. 239, 109 N.F,.2d 503; Burwell v. Maynard
(1970), 21 Ohio St.2d 108, 50 0.O.2d 268, 255 N.E.2d 628. Thus,
it has been stated that the statute is satisfied if the action is merely
brought in the representative's name, Kves, supra, and that the
name requirement was designed to avoid multiple actions for
the same wrong. Burwell, supra. [Emphasis added.J

In re Estate ofRos.s (Geauga Ct. App. 1989), 65 Ohio App. 3d 395, 400 583 N.E.2d 1379

(holding that beneficiaries wcr•e not entitled to separate counsel from administrator's).

There is no question that the matter of the relation back of an incoil-ectly designated

nominal party is long settled, upon the terms defined by the Douglas case.

C. THE FOURTH DISTRICT RELIED ON OVERTURNED AUTHORITY IN
DECIDING THIS CASE.

As thoroughly detailed by the dissent in the Appellate Court Opinion, the majority

opinion relied on a line of cases stcmming from the overruled holding of Barnhart v. Schultz

(1978), 53 Ohio St.2d 59, 7 0.O.3d 142, 372 N.E.2d 59. Specifically the Appellate Coui-t

reasoned, at page 2 of their opinion:

First, although the dissent does not discuss Simms v. Alliance
Commurrit Hos ., [citation omittedl and Estate ofNewland v. St.
Rita's Mcdieal Ctr. [citation omitted], it does argue that those cases
are based on another case, that was based on still anothei- case, that
has been overruled. We are aware that Simms and Estate of
Newland cite to Levering v, Riverside Hospital (1981), 4 Ohio
St.3d 125, 447 N.P.2d 59, and that Leverin^ cites to Bar_iiliart v.
Schultz (1978), 53 Ohio St.2d 59, 372 N.E.2d 589, which of course
was overruled in Baker v. McKnight (1983), 4 Ohio St.3d 125, 447
N.E.2d 104, at the syllabus. IIowever, merely because Barnhart
was overruled does not necessarily mean that Leverina is bad law,
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nor does it mean that Simms and Estate of Newland are bad law
for relying on Leverin . We point out that the Fifth District in
Simins, 2008-Ohio-847, at 111120-22, expressly considered the
et'fect of Barnhart being overruled on Levering, but concluded that
the reasoning of Leverin is still sound.

It is inexplicable that the lower court seems to have asserted that this Court's decision to overrule

Barnhart was of no consequence to the subsequent cases which reacbed their conclusions by

relying on the holding and rationale of that decision. Instead the court below concluded that the

"reasoning" of Levering was "still sound." An examination of rationale used in Levering v.

Riverside Hospital (1981), 4 Ohio St.3d 125, 447 N.E.2d 59, makes that statement impossible to

reconcile, since Levering's analysis relied exclusively on the Barnhart in finding. Specifically, it

held:

Plaintiff seeks to distinguish Barnhart on the basis that
Barnhart involved a deceased defendant and this case involves
a deceased plaintiff. However, that distinction is without
merit. 1'he complaint filed in Barnhart was a nullity because there
was no party-defendant, the named defendant having been
deceased prior to the filing of the complaint. Similarly, the
complaint in this case was a nullity because there was no party-
plaintiff, the named plaintiff having been deceased prior to the
filing of the Complaint.

Levering, a1159 [emphasis added].

It is clear that Barnhart was the only pillar supportittg the court's conclusion is Levering.

Actually, the Barnhart Court was quite correct to find that there was no appreciable difference

between situations involving a deceased defendant and those involving a deceased plaintif3'.

Given that, i1'the court were to U-uly rely on the "reasoning" of Levering as opposed its holding,

it would have concluded that there could be no distinction between the holding of Baker, which

involved a deceased defendant, and the case at bar, involving a deceased plaintiff. Certainly
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plaintiffs and defendants deserve equal treatment.

0. APPELLEES WAIVEll TIIEIR RIGH'P TO CHALLENGE CAPACITY.

Furthermore, as Civ. R. 9(A) makes clear, a proper cliallenge to the capacity of the

Marcella Christian to bring the action, would have been made in Appellees' Answer to the

original Complaint. The rule states, in pertinent part:

When a party desires to raise an issue as to the legal existence of
any party or the capacity of any party to sue or be sued or the
authority of a party to sue or be sued in a representative capacity,
he shall do so by specific averment, which shall include such
supporting particulars as are within ilie pleader's knowledge.

In other words, if the originally tiled case was, in fact, a "nullity" by virtue of lack ol' capaeity,

the time for Appellees to raise that issuc was in tlreir responsive pleading to the 2005 Complaint.

Ilaving failed to so plead, with the specificity outlined by Civ. R. 9(A), Appellees right to do so

during the refilled action was clearly waived:

1'hus, Civ.R. 9(A) places the pleading burden upon a defendant to
deny, by specific negative aveiment or with particularity, a
plaintiffs capacity to sue. The defense of lack of capacity to sue is
typically waived when an answer only contains a general denial
and when the defense is not raised by specific negative averment.
See Logan & Co., Inc. v. Cities of Ainerica, Ino. (1996), 112 Ohio
App.3d 276, 678 N.E.2d 613; Gove Associates. Ine. v. Thomas
(1977), 59 Ohio App. 2d 144, 392 N.E.2d 1093.

Wanarraaker v. Davis (Greene Ct. App. 2007), No. 2005-CA-151, 2007 Ohio 4340, P43.

Assuming, however, arguendo, that this failure can be overlooked, Appellees voiced

absolutely no objection to the motion to substitute the proper administrators of the Estate of

Ethel Christian either ai the time the substitution was affeeted or for the subsequent nine months

of the pendency of the matter. Given both the law's preference for resolution on the merits and

Appellees' failurc to plead incapacity at a time where Appellants coulcl have coisected the
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misnomer in its original filing without prejudicing their right to resolution on the merits, this

Court inust find that the trial court's action in allowing the substitution of the proper

administrators of the Estate relates back to the tinie the first complaint was filed.

Proposition of Law No. II:

'I'he Ohio Nursing Home Bill of Rights allows the adult child of a nursing home
resident to represent said resident in Court.

individuals who reside in nursing homes are uniquely vulnerable, and are
therel'ore uniquely protected by statute. '1'he Nursing Homc Bill of Rights is the
instrument that ensures their protection. Cramer v. Auglaize Acres (2007), 113
Ohio St. 3d 266, 273, 865 N.E.2d 9.

In the case at hand, Marcella Christian tirnely brought the initial action on behalf of her

then-deceased mother, Ethel Cliristian. As the daughter of Ethel Christian, Marcella had the

explicit right to bring an action on behalf of her mother as the adult child of a nursing home

resident whose rights had been violated:

(1) (1) (a) Any resident whose rights under sections 3721.10 to 3721.17 of
the Revised Code are violated has a cause of action against any person or
home committing the violation.

(b) An action under division (I)(I)(a) of this section may be coinmenced
by the resident or by the resident's legal guardian or other legally
authorized representative on behalf' of the resident or the resident's estate.
If the resident or the resident's legal guardian or other legally
authorized representative is unable to commence an action under that
division on behalf of the resident, the following persons in the
following order of priority have the right to and may comrnence an
action under that division on behalf of the resident or the resident's
estate:

(i) The resident's spouse;

(ii) The resident's parent or adnlt child;

(iii) The resident's guardian it'the resident is a minor child;
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(iv) The resident's brother or sister;

(v) The resident's niece, nephew, aunt, or uncle.

R.C. 3721.17(I)(1), emphasis added.

Despite the specific language contained in The Nursing Home Bill of Rights, Appellees

contend that Mareclla did not have standing to bring suit on behalf of her deceased mother

because she had not been appointed the administrator of her motlier's estate. The Nursing Home

Bill of Rights nonetheless allows an adnlt ehild to commence such an action. However,

notwithstanding the specific language ofR.C. 3721.17(I)(1), Appellees' belie['that only an

appointed adniinistrator has standing to act in a situation such as that which is involved here is

misguided.

Besides those individuals listed above which R.C. 3721.17(T)(1) gives specific autliority

to commence an action under the Nursing Home Bill of Rights, the Fourth District previously

found that a "sponsor," within the meaning of the Nursing Home Bill of Rights, has standing to

bring an action as provided by the statute:

Edgewood questions whether Shelton has standing to bring this action. We
answer this legal question using a de novo standard of' review.

[*1'61 A non-resident of a nursing home does not have standing to sue in
his or her individual capacity for a violation of R.C. Chapter 3721.10 - .17,
which is known as the nursing home patients' bill of rights, because it only
provides protection for a resident of a nursing home. Belinky v. Drake
Center, Inc. (1996), 117 Ohio App. 3d 497, 503, 690 N.E.2d 1302.
IIowever, "[a] sponsor may act on a resident's behalf to assure that the
home does not deny the residents' rights under sections 3721.10 to
R.C. 3721.17 of the Revised Code." R.C. 3721.13(B). "'Sponsor'
means an adult relative, friend, or guardian of a residcnt who has an
interest or responsibility in the resident's welfare." 3721.10(D).
[Emphasis added.]

Shelton v. LTC Mgnt. Servs. (Ilighland Ct. App. 2004), 2004 Ohio 507, p. 5-6. The First District
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Court of Appeals has agreed. Belinky v. Drake Ctr•. (Ilamillon Ct. App. 1996), 117 Ohio App. 3d

497, 503-504, 690 N.E.2d 1302.

The court in Shelton went on to state that even where there has been a misnomer in the

caption, the coniplaint is not fatal where it is clear from the body of the complaint that the

individual person bringing the action only represents the aggrieved resident:

[kP7] Here, the caption of the case shows that Shelton brought this
aetion in her individual capacity, insteacl of her capacity as a sponsor of
her mollier. However, absent a showing of prejudice, a defective caption
does not deprive a court of its power to look beyond the caption to the
body of the complaint to determine the legal capacity of a party. See, e.g.,
Porter v. Fenncr (1966), 5 Ohio St.2d 233, 215 N.E.2d 389; Gibbs v.
Lemle (1972), 33 Ohio App. 2d 220, 293 N.li.2d 324; Scadden v.
Willhite (Mar. 26, 2002), Franklin App. No. 01AP-800, 2002 Ohio 1352;
Newark Orthopedics. Ine. v. Brock (Oct. 5, 1995), Franklin App. No.
95APli03-246, 1995 Ohio App. Lexis 4423. The body of Shelton's
complaint indicates that she is the daughter of Etta Mae Beatty and that
she does not claim any injury to herself. She alleges in her complaint that
Edgewood violated her mothei's rights. Moreover, Edgewood does not
allege that it is prejudiced by the defective caption. Hence, we find that
Shelton has standing because slie qualifies to bring this action in her
capacity as a sponsor for her mother.

Shelton, 2004 Ohio 507, P7.

Marcella, as the adult child of Ethel Christian, and "in her capacity as a sponsor

for her mother," was authorized to commence this action against the Defendants. In

terms of determining who has standing in instances such as this, the Ohio Fourth District

is not alone in placing the foeus where it should be, that being whetlier the itidividuals

intent is to "act on a resident's behalf."

Courts lrom otherjurisdictions with similar provisions applicable ta nursing home

residents are in accorcl. In the Court of Appeals for Florida in the Third District, as is the

case here, the dispute surrounded an adult son's standing to bring suit on behalf' of his
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incompetent mother. His mother had not appointed him to be her guardian. In regard to

the issue of stancling the court stated:

Florida Rule of Civil Procedure 1.210 provides that "a party
expressly authorized by statute may sue in that person's own name
without joining the party for whose benefit the action is brought."
Section 400.023, Florida Statutes, provides that:

Any resident whose rights as specified in this part are deprived or
infringed upon shall have a cause of action against any licensee
responsible for the violation. The action may be brought by the
resident or his guardian, [or] by a person or organization acting on

behalf of a resident with the consent of the resicient (Lniphasis
added.) This section authorizes a person acting on behalf of a
nursing home resident to sue to enforce the rights granted in
Chapter 400. Construed with Fla. R. Civ. P. 1.210, section 400.023
authorizes Roberto Garcia to sue Brookwood on behalf of the real
party in interest - his mother - in his mother's nan-ie.

Garcia v. Broolrwood Extended Care Ctr. ofHornestead, (Dade Ct. App. 1994), 643 So. 2d 715.

1'he ultimate issue is whetber the individual bringing suit is doing so to do what is in the

best interest of the resident. After all, this is the legislative intent behind Ohio's Nursing Home

Bill of Rights, and similar statutes across this nation.

T'he Elder Abuse Act of California states:

Standing, Por purposes of the Elder Abuse Act, must be analyzed in
a manner that induces interested persons to report elder abuse and
to file lawsuits against elder abuse and neglect. In this way, the
victimized will be protected.

Fstate of Lowrie, 118 Cal. App. 4th 220.

"1'he intent is similar in Bachtel v. Miller County Nursing Home 110 S.W.3d 799:

The obvious purpose of'this statute is to protect the health and
safety of citizens who are unable fully to take care of theniselves,
particularly the more elderly persons, who, from necessity or
choice, spend their later years in homes of the type statute would
license or regulate... Such an enactment as this is a vital and most
impoi-tant exercise of the state's police power. ..
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As such its construction, consistent with its terms, should be sufficiently liberal to pemlit

accomplishment of the legislative objective. Bachtel, 110 S. W.3d 799.

Appellees seek to avoid thc obvious by instead focusing on two arguments that are simply

incorrect. First, Appellees argue that because the statute now requires a showing that both the

nursing home resident and the resident's legally appointed representative are unable to act for

the resident. 'fhe Court of Appeals agreed with the argument that new language inserted into

R.C. 3721.17(1)(1)(b) essentially overrules Shelton. But Shelton relicd on a dil'ferent portion of

the statute, R.C. 3721.13(B), a portion that remains unchanged since the time Shelton was

decided:

^^However, [a] sponsor may act on a resident's behalf to assure that
the home does not deny the residents' rights under sections 3721.10
to R.C. 3721,17 of the Revised Code." R.C. 3721.13(B). "'Sponsor'
means an adult relative, friend, or guardian of a resident who has
an interest or responsibility in the resident's welfare." 3721.10(D).

Shelton v. LTC Ivlgmt. Servs. (Highland Ct. App. 2004), 2004 Ohio 507, P6. Again, while

language may have been added to R.C. 3721.17(1), the clause the Fourth District relied upon in

Sheltoti-R.C. 3721.13(B)- is exactly the same today as when that court decided Shelton.

Secondly, Appellees are incorrect to assert that both the resident and the resident's legal

representative must be shown, under R.C. 3721.17(I)(1)(b), to be unable to act in the resident's

interest. The statute says, "If the resident or the resident's legal guardian or other legally

authorized representative is unable to commence an action," then a sponsor may act. The statute

uses the word " )1 oi the word "arx'i." Therefore, the showing that the statute applies is made

upon filing the suggestion of death of the resident. Had the General Assembly intended to

require showings that both the resident and her legal representative were unable to act on her
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behalf, then that is how the statute would have been written. But "or" is not equivalent to "and,"

and the Fourth District's "ready" conclusion to the contrary is inconsistent with the plain

language of R.C. 3721.17(1)(1)(b). 1'he court decided this issue based on what it would like the

statute to say, rather than what the statute actually does say.
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CONCLUSION

Failure to recognize that the substitation of a the estate for the incorrect nominal party

plaintiff in this case is inconsistent with controlling precedent of this Court as well as with the

letter and spirit of the Ohio Rules of Civil Procedure. 'I'his Court must overturn the Appellate

Court's holding, finding the substation of the Estate related back to the original filing of the

Complaint and remand this matter back to the trial court for adjudication. Iiolding otherwise

will deny Ethel Christian and her family the ability to vindicate the harm she suffered based on

technical iules of pleading rather than on the merits of her claim, an anathema to justice and

fairness.

The Nursing Hotne Bill of Rights creates uniquc remedies, and a unique avenue by which

they may be pursued when the resident cannot act for herself. A specific Code provision allowed

Marcella to act for her mother in Case No. 05P1309. There is no dispute this case was filed

timely, voluntarily dismissed, then re-filed as the instant case. Ohio law explicitly allowed

Marcella Cliristian to act for Ethel Christian in the prior case, and this case was timely re-filed.

For these reasons, Appellants urge this Court to REVERSE the decisions of the lower

courts, and to REMAND this case to the Court of Common Pleas for furtlier proceedings.

Respectfully submitted,

Phillip A. Kuri, Counsel of Record

Petei- I?. Traska #0079036
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MARIAN C. WHITLEY, and PATRICIA
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DATE JOURNALIZED:

ABELE, J.

This is an appeal from a Lawrence County Common Pleas Court

summary judgment in favor of River's Bend Health Care (River's

Bend), defendant below and appellee herein, on claims brought

against it by Marian C. Whitley and Patricia A. Mazzella

individually and as co-administrators of the Estate of Ethel V.

Christian, plaintif_fs below and appellants herein. We affirm the
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LAWRENCE, 08CA30

trial coiirt's judgment.

lThe dissent asserts that we should extend the holdi_ng in

Baker v. McKni ht (1983), 4 Ohio St.3d 125, 447 N.E.2d 104; to
the case sub judice and, in doing so, argues that we have (1)
based our reasoning on two cases that are no longer good law, and
(2) misinterpreted the pertinent issue in this case as one in
agency rather than procedure. We disagree with each poi-nt.

First, although the dissent does not discuss Simms v.

Alliance Communi.ty Hosp., Stark App. No. 2007-CA-00225, 2008--
Ohio-84"7 and Estate of Newland v._St. Rita's Medical Ctr., Allen
App. No. 1-07-53, 2008-Ohi:o-1342, it does argue that those cases
are based on another case, that was based on still another case,
that has been overruled. We are aware that Si-mms and Estate of

Newland cite to Levering v. Riverside Hospital (1981), 2 Ohio
App.3d 157, 441 N.E.2d 290,and that Levering cites Barnh- art v._

Schultz (1978), 53 Ohio St.2d 59, 372 N.E.2d 589, which, of
course, was overruled in Baker v. McKniaht (1983), 4 Ohio St.3d
125, 447 N.E.2d 104, at the syllabus. However, merely because
Barnhart was overruled does not necessarily mean that Levering is
bad law, nor does it mean that Sinrns and Estate of Newland are

bad law for relying on Lever_ina. We point out that the Fifth

District in Simms, 2008-Ohio-847, at 9[9[20-22, expressly
considered the effect of Barnhart being overruled on Leverinct,
but concluded that the reasoning in Levering is still sound.
Although Estate of Newland does not discuss the foundational
underpinnings of Leverina, we certainly believe that the Third
District was aware that Levering is based on Barnhart and that
Baker overruled Barnhart. We also agree with these two courts
that the principles remain sound and the dissent cites no
authority to support its position that Baker should be extended
to siL'uations in which we have a non-existent plaintiff.

This brings us to the dissent's other argument. Although
the dissent finds no reason why the principles in Baker should

not apply for a deceased plaintiff, we believe that one good
reason is that the plaintiff here simply did not exist. In other

words, in Baker an existing plaintiff could commence an action
even if he named wrong defendant. That is not the case here.

Here, the ward died and the guardianship ceased to exist. We
recognize that a complaint was filed within the statute of
limitations, but we do rot equate the "filing a complaint" wi.th
"commencing ari action" as the dissent appears to do. Here, no
existing plaintiff filed the first case and we cannot get around

that fact.
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CE 08CA30LAWREN,

Appellant assigris the following errors for review:

FIRST ASSIGNMENT OF ERROR:

"BECAUSE THE SUBSTITUTION OF AN ESTATE FOR A
DECEASED-PARTY PLAINTIFF RELATES BACK TO THE
FILING OF THE COMPLAINT, THE TRIAL COURT
ERRED BY FINDING THAT THE ORIGINAL COMPLAINT
WAS NOT FILED BY AN ENTITY WITH AUTHORITY TO

ACT FOR APPELLANT'S [sic] DECEDENT."

SECOND ASSIGNMENT OF ERROR:

"THE TRIAL COURT WAS INCORRECT TO FIND THE
ORIGINAL ACTION IMPROPERLY COMMENCED BECAUSE
THE NURSING HOME BILL OF RIGHTS AT R.C.
3721.17(I)(1)(b)(ii) PERMITS THE ADULT CHILD
OF AN AGGRIEVED NURSING HOME RESIDENT TO

BRING SUIT."

3

On May 19, 2003, the Circuit Court of Cabell County, West

Virginia, appointed Marcella Christian to act as guardi.an for her

mother, Ethel V. Christian. Marcella placed her mother in the

River Bend's nur.sing facility between February 11, 2004 and April

To reach its conclusion, the dissent must find that a

guardianship extends beyond the death of the ward- This
contradicts well--settled law that a guardianship terminates at
death. Simpson v. Holmes (1922), 7.06 Ohio St. 437, 140 N.E. 395,
at paragraph one of the syllabus; Sommers v. Boyd (1891), 48 Ohio
St. 648, 29 N.E. 497, at paragraph one of the syllabus. It is
not entirely clear if the dissent desires to stray from rulings

that the Supreme Court has issued, but we point out that (1) we
are bound by Ohio Supreme Court syllabi. and only the Supreme

Court should make exceptions to them, and (2) the principles
expressed in Simpson and Sommers are sound to begin with. If we
held that a guardian may commence an action for a ward after the
death of the ward, where do we go from there? Can a corporation

that has yet to be incorporated also bring a lawsuit? Can a
part_rier to a di.ssolved partnership bring a lawsuit on behalf of
the non-existent partnership and thereby determine the rights of

fellow partners? Without further guidance from the Ohio Supreme

Court, we are reluctant to cross that divide.
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25, 2004, during which time her mother allegedly fell and

sustained injuries. Ethel died on February 7, 2005.

OnApril 15,2005, Marcella commenced an acLion on behalf of

her ward (Case No. 05PI309) and alleged that River's Bend and ten

unnamed employees provided negligent care for the decedent and

inflicted pain, suffering and loss of enjoyment of life. The

complaint requested comperisator.'y and punitive damages. A June 8,

2005 entry substituted the Estate of Ethel V. Christian as

plaintiff to replace the decedent and guardian. On March 6,

2006, the case was voluntarily dismissed.

Appellants commenced the instant action on February 27, 2007

as a re-filing of Case No. 05P1309. Appellees denied liability

and asserted a variety of defenses. On July 5, 2007, River's

Bend requested summary judgment and argued that appellarits filed

the case after the R.C. 2305.113 one year statute of limitations

had expired.2 River's Bend asserted that the prior case (Case

No. 05P1309) was filed after the decedent's death, thus after the

time that the guardian lost her legal starrding or authority to

prosecute an action on the decedent's behalf. Appellants

countered that a substitution of the co-administrators of the

Estate occurred in place of the guardian and that the re-filing

of the case fell within the allowable time frame of Ohio's

' R.C. 2305.113(A) states that a medical claim shall be
commenced within one year after the cause of action accrues.
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"savings statute.i3

'I'he trial court agreed that the statute of limitations had

expired, but did so because the decedent's "last date of

treatment" was April 25, 2004 and the estate was not substituted

as a party until June 8, 2005 - over one year later. River's

Bend motion for summary judgment was thus granted. Appellants

appealed to this Court, but we dismissed the appeal for lack of

jurisdiction because the summary judgment neither terminated a

claim nor dismissed a party defendant. See Whitley v. River's

Bend Health Care, Lawrence App. No. 07CA25, 2008-0hio-3098.

On August 21, 2008, the trial court issued a second entry

and terminated the entire action. This time, with regard to

River's Bend, the court reasoned an action brought by a guardian

after the ward's death is a "nullity" and, thus, the case sub

judice was outside the statute of liinitations and not preserved

under the "savings statute." With regard to the individual

executors, in a motion for reconsideration they raised the issue

that the "Nursing Home Patient Bill of Rights" gives the adult

children of a nursing home resident an independent right to file

suit. Because the guardian was the adult daughter of her ward,

appellants reasoned, she had a right to commerice ari action on her

3 R.C. 2305.19(A) allows a medical claim to be re-filed
outside a limitations period, so long as the original claian was

brought within the limitations period and the claim is resolved

"otherwise than upon the merits" (e.g. a Civ.R. 41 voluntary

dismissal).
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own without regard to any limitations period. The trial court

rejected that argument, however, and ruled that i.t was first

necessary to show that the estate's legal. representatives could

not bri.ng an action and that no such showing was made. Summary

judgment against appellants was thus entered on all claims. This

appeal followed.

I

Before we address the merits of the assignments of error, we

first outlirie our standard of review. This case comes to us by

way of summary judgment. Appellate courts review summary

judgments de novo. Broadnax v. Greene Credit Service (1997), 118

Ohio App.3d 881, 887, 694 N.E.2d 167; Coventrv Twp. v. Ecker

(1995), 101 Ohio App .3d 38, 41, 654 N.E.2d 1327. In other

words, appellate courts afford no deference to trial court

decisions, Hi_cks v. Leffler (1997), 119 Ohio App.3d 424, 427, 695

N.E.2d 777; Dillon v. Med. Ctr. Hoso. (1993), 98 Ohio App.3d 510,

514-515, 648 N.E.2d 1375. Iristead, appellate courts conduct an

independent review to determine if summary judgment is

appropriate. Woods v. Dutta (1997), 119 Ohio App.3d 228, 233-

234, 695 N.E.2d 18; Philli_ps v. Rayburn (1996), 113 Ohio App.3d

374, 377, 680 N.E.2d 1279.

Summary judgment under Civ. R. 56(C) is appropriate when a

movant shows that (1) no genuine issues of material fact exist,

(2) he is entitled to judgment as a matter of law and (3) after
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the evidence is construed most strongly in favor of the non-

niovant, reasonable minds can come to one conclusion and that

7

conclusion is adverse to the non-moving party. Zivich v. Mentor

Soccer Club, Inc_ (1998), 82 Ohio St.3d 367, 369-370, 696 N.E.2d

201. The moving party bears the initial burden to show no

genuine issue of material facts exist and that he is entitled to

judgment as a matter of law. Vahila v. Ha1l. (1997), 77 Ohio

St.3d 421, 429, 674 N.E.2d 1164; Dresher v. Burt (1996), 75 Ohio

St.3d 280, 293, 662 N.E.2d 264. If that burden is met, the onus

shifts to the non-moving party to provide rebuttal. evidentiary

materials. See Trout v_ Parker (1991), 72 Ohio App.3d 720, 723,

595 N.E.2d 1015; Campco Distributors Inc. v.. Fries (1987), 42

Ohio App.3d 200, 201, 537 N.E.2d 661.

In the case sub judice, there is no factual dispute between

Lhe parties. Rather, at issue is the application of the law to

those facts. We review a trial court's application of the law de

novo as well. See e.g. Lovett v. Carlisle, 179 Ohio App.3d 182,

901 N.E.2d 255, 2008-Ohio-5852, at 116. With these principles in

mind, we turn to the merits of the assignments of error.

II

Iri their first assignment of error, appellants assert that

the trial court erred in ruling that the June 8, 2005

substitution of the decedent's estate as the party in interest

(Case No. 05PI309) in place of the guardian related back to the

0010



LAWRENCE, 08CA30 8

filing of the complaint. We disagree.

To fully understand the procedural issue involved, we begin

our analysis with Barnhart v. Schu.ltz (1978), 53 Ohio St.2d 59,

372 N.E.2d 589, wherein the Ohio Supreme Court affirmed a summary

judgment for the administrator of an estate substituted into a

lawsui.t in place of his decedent. The Oh.i.o Supreme Court noted

that the decedent died before the complaint against her was filed

and that parties to a lawsuit must "actually or legally" exist in

order to have the capaci'ty to be sued. Iri ruling that the action

was, in essence, a nullity, the Court held that the substi_tution

of the administrator for the decedent did not preserve the action

for purposes of the limitations period as "there [was] nothing to

amend." Id. at 61-62.

The Ohio Supreme Court subsequently overruled Bar.nYiart in

Baker v_ McKniqht (1983), 4 Ohio St.3d 125, 447 N.E.2d 104, at

the syllabus. Reasoni.ng that the naming of a decedent, rather

than a decedent's estate, was but a technical "misnomer" in

pleading, the Court wrote:

"Accordingly, we hold that where the requirements of
Civ.R. 15(C) for relation back are met, an otherwise

timely complaint in riegligence which designates as a
sole defeiidant one who died after the cause of action
accrued but before the complaint was filed has met the
requirements of the appl.:i.cable statute of limitations
and commenced an action pursuant to Civ.R. 3(A), and

the complaint may be amended to substitute an
administrator of the deceased defendant's estate for
the origi.nal defendant after the limitations period has

expi.r.ed, wheri service on the administrator is obtained
within the one-year, post-filing period provided for in
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Civ.R. 3(A)."(Emphasis added.)

9

Although Baker involved a deceased defendant, appellants

argue that no reason exists to distinguish between a deceased

defendant and a deceased plaintiff as in this case. We disagree.

The Ohio Supreme Court's reasoning in Baker was premised on

pleading technical.i_ties as to the proper naming of a defendant.

What is at issue in this case, however, is the legal. authority to

commence a lawsuit in the first instance.

It i.s well-settled that the death of a ward terminates all

powers of the guardian. Simpson v. Holmes (1922), 106 Ohio St.

437, 140 N.E. 395, at paragraph one of the syllabus; Sommers v.

Boyd (1891), 48 Ohio St. 648, 29 N.E. 497, at paragraph one of

the syllabus. Ethel Christi.an's death ended the guardianship

arid, along with it, any authority on the part of Marcella

Christian to commence an action on behalf of her ward. This is

no pleading technicality but, rather, a question of legal

authority on the part of one person to act for another. For

example, no one would seriously contend that a fiduciary, with

knowledge of her ward's death, could bind the ward to a contract.

We believe the sanie principle applies here."

Our colleagues in the Fifth District have also distinguished

^ Ethel Christian died more than two months before Case No.
05PI309 was filed. In their brief, appellants admit that the
"sur.vi.ving family members simply did not appreciate the legal
significance of Mrs. Christian's passi_ng" and, thus, did not

notify counsel for several months.
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Baker and held that it does not apply to deceased plaintiffs.

See Simms v. Alliance CommunitY Hosp., Stark App. No. 2007-CA-

00225, 2008-Ohio-847, at 122. The Third District Court of

Appeals, although not expressly limiting the scope of the Baker

case, also recently opined that a lawsuit filed on behalf of a

deceased plaintiff is a "nullity." See e.g. Estate of Newland v.

St. Rita's Med. Ctr_, Allen App. No. 1-07-53, 2008-Ohio-1342, at

9122.

For these reasons, we likewise decline to extend Baker to

deceased plaintiff.s. Thus, we affirm the trial court's decision

that the action commenced by the guardian, after her ward's

death, is a nullity.

Accordingly, appellant's first assignment of error is hereby

overruled.

II

Appellants assert in their second assignment of error that

the trial court also erred by determining that they could not

maintain the suit individually pursuant to the "Nursing Home

Patient Bill of Rights." We, however, readily conclude that the

trial court reached the correct decision on thi.s issue.

Any nursi.ng home resident whose rights under the "Nursing

Home Patient Bill of Rights" are violated has a cause of action

against the home or any person responsible for that violation.

R.C. 3721.17(I)(1)(a). That cause of action may be commenced by
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the resident, the resident's guardian or a Iegal].y authorized

11

representative of the resident's estate. Id. at (I)(1)(b). If

these parties are "unable to commence an action ... on behal.f

of the resident," the statute provides a list of people (in

descending priority) who are empowered to commence the action on

the r_esident's behalf. Id. (Emphasis added.) The first person is

the resident's spouse. The second is the resident's adult child.

Id. at (I) (1) (b) (ii) .

Here, is no question that Ethel Christian was unable to

commence the action herself, or that Marcella Christian was the

adult daughter of Ethel Christian. As the trial court aptly

noted, however, we find nothing in the record to show that

appellants (the estate's duly appointed and legally authorized

representati_ves) were unable to bririg the action themselves.

In Treadwav v. Free Pentecostal Pater Ave. Church of God,

Inc., Butler App. No. CA2007-05-139, 2008-Ohio-7.663 at 9118, the

Twelfth District Court of Appeals applied the statute and

affirmed the dismissal of a nursing home residents grandchildren

for lack of standing, in part because they were not the legal

representatives of the estate and nothing appeared in the record

to show that the estate representati_ves were unable to act. In

vi.ew of the plain language of the statute, and its application in

Treadway, we conclude that the trial court properly rejected

appellants' claim because no showing was made that the estate
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representatives were unable to commence the action rather than

Marcella Christian.

Appellants counter by citing cases that involve the ability

of a "sponsor" to bring an action on behalf of a nursing home

resident. A "sponsor" is defined by R.C. 2721.10(D) as an adult

relative of the resident. Thus, appellants conclude, Marcella

Christian's suit was proper.

The flaw in appellants' argument, however, is that the ci.ted

cases involve language in R.C. 3721.17 that has since been

repealed. Prior to 2002, R.C. 3"721.17(I)(1) allowed an action to

be filed by the resident or her "sponsor." The "sponsor"

provision was removed by H.B. No. 412, 2002 Ohio Laws 185 and, in

its place, were inserted the categories of people (i.e. a

guardian, authorized representative of the estate and a list of

people who have authority if neither are able to act).

We therefore agree with the trial court's disposition of

appellants' claims under the "Nursing Home Patient Bill of

Rights." Accordingly, we hereby overrule appellant's second

assignment of error.

Having considered all of the appellant's errors assigned and

argued, and finding merit in none, we hereby affirm the trial

court's judgment.

JUDGMENT AE'FIRMED.
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Kli_ne, P.J., dissenting.

I respectfully dissent for the following reasons.

The relevant statute of limitations bars actions if a

13

plai_ntiff has not commenced them within one year of the accrual

of the action. See R.C. 2305.113; R.C. 2305.03. The word

"commencement" is a defined term for the purposes of the statute

of limitations. "An action is commenced *** by filing a

petition in the office of the clerk of the proper court together

with a praecipe demanding that summons issue or an affidavit for

service by publication, if service is obtained within one year."

R.C. 2305.17. If the service is obtai.ned within the required

year, then the date of commencement is the date of filing. See

Goolsby v. Anderson Concrete Corp. (1991), 61 Ohio St.3d 549, 550

(considering Civ.R. 3(A), which imposes similar requirements for

the commencement of an action, and concluding that "it is not

necessary to obtain service upon a defendant wittiin the

limitations period").

Ilere, it is uncontested that a complaint was filed, on

behalf of the plaintiff, within the statute of limitations and

service was obtained within a year. The requirements for

commencement under R.C. 2305.17 are met, and there is no

justification for a dismissal for failure to comply with the

statute of limitations. The only plausible objecti_on, based on

the statute's text, is that the plaintiff did not "[file] a
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petition irr the office of the clerk in the proper court" within

the meaning of the statute because the wrong representative party

filed i.t. That is, the peti.tion was riot filed witltin the meaning

of the statute because the guardian who brought the suit on

behal.f of the plaintiff was no longer empowered to act. However,

the Supreme Court of Ohio has he7.d that where a plaintiff files a

suit against a deceased defendarrt, and tl-:e compl-aint fails to

name the estate as the opposing party, an amendment to the

complaint that fixes this error re.lates back to the initia7.

filing, and the complaint serves to commence the action. Ba)cer

v. McKnight (1983), 4 Ohio St.3d 125, syllabus. And if under

Baker a plaintiff has commenced an action where the service on

the defendant is arguably defective, then I see no reason why the

plaintiff has not commenced an action here. This is particularly

true because the statute of limitations serves to safeguard the

interests of defendants. Here, service was properly obtained;

the only defect is in regard to the representative party that

brought the actiori on behalf of the plainti.ff. Under these

ci.rcumstances, a plaintiff should be permitted to amend the

complaint to remedy a defect in the representative party. See

Douglas v. Daniels Bros. Coal Co. (1939), 135 Ohio St. 641, 647

(finding a change in a nominal party relates back, and may be

made even after the statute of limitations has run).
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The majority analogizes the i_ssue of this case to the

15

question of whether "a fiduciary, with knowledge of her ward's

death, could bind the ward to a contract." I agree that in order

for any representative to bind a principal to contract, the

formation of the contract must comply with the established

requirements of the law of agency. However, unlike the contract

issue, here the question is not whether the case, as originally

filed, could have prevailed, but whether, as fi].ed, the original

suit served to "commence" an action wi.thin the meaning of the

statute.

The majority cites two court of appeals cases, and both of

these cases rely upon Levering v. Riverside MethodisL Hosp.

(1981), 2 Ohio App.3d 157, a tenth district case. In that case,

the plaintiff, while living, retained a lawyer to file an action

against the defendant, but the plaintiff died before the lawyer

filed the complaint. Id. at 158. In Levering, the tenth

district court of appeals followed Barnhart v. Schultz (1978), 53

Ohio St.2d 59, which was later expressly o-.erruled in Baker,

supra. And the Levering court held: "A complaint for personal

injury requires a plaintiff and a defendant. There was only a

defendant; hence, the complaint was a nullity and not a pleading.

Civ.R. 15, whi.ch pertains to amendments of pleadings, does not

apply." Levering at 159.
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This language that construes the initial complaint as a

16

nullity has its basis in the now overruled Barnhart v. Schultz.

See Barnhart at 61. Under Levering, a complaint requires both a

plaintiff and a defendant. But under Baker, the Supreme Court of

Ohio held that a complaint serves to conimence an action even

where the complaint names, as living, a now deceased defendant.

Therefore, I see no reason to believe that a suit initiated by an

erroneous representative plaintiff cannot serve to commence an

action uuzder Baker.

Accordingly, for the f.oregoing reasons, I respectfully

dissent.
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JUDGMENT ENTRY

It is ordered that the judgment be affirmed and_'that

appellee recover of appellants costs herein taxed:

AL`l

17

The Court finds there were reasonable grounds for this

appeal.

It is ordered that a special mandate issue out of this Court

directing the Lawrence County Common Pleas Court to carry this

judgment into execution.

A certified copy of this entry shall constitute that mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

Kline, P.J.: Dissents with Dissenting Opinion
McFarland, J.: Concurs in Judgment & Opinion

For the Cour

NOTICE TO COtJNSEL

Pursuant to Local Rule No. 14, this documerrt consti.tutes a

final judgment entry and the time period for further appeal

commences from the date of filing with the clerk.
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IN TI IE COtJRT OF COMMON PLEAS
LAWRENCE COUNTY, OHIO

MARIAN C. WHITLEY AND PATIZICIA
A. MAZZELLA, Individually and as Co-•
Administrators for the Estate ofEthel V.

Christian, JUDGMENT ENTRY

PLAINTIFFS,

-VS-

RIVER'S BEND HEALTH CARE, ET AL.,

DEFENDANTS.

CASE NO. 07-PI-206

This matter came on for hearing upon the Defendant's motion for summary judgmcnt,

claiining a violation of the statute of liniitations in the liling of the above styled complaint.

'Che following appear to be the facts considered by this Court:

1. A Guardian was appointed for Ethel V. C.liristian on May 19, 2003.

2. Ms. Christian was treated at the Defendant rest home fran February 11, 2004 through

April 25, 2004.

3. Ms. Christian died February 7, 2005.

4. The GuardianlConservator filed suit in lier representative capacity against the

Defendant in the original action on April 15, 2005.

5. On June 8, 2005, a motion was filecl and granted by the Lawrence County Common

Pleas Court to substitute Co-Administrators of tlie Estate of Ethel V. Christian for the

C:onservator and Guardian, Marcclla E. Cluistian.

6. Pursuant to Ohio Civil Rule 41, Plaintiffs dismisscd the original case, which was Case

Number 05-P1-309 in the Lawrence County Common Pleas Court on March 6, 2007, and this
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case was filed on February 27, 2007, in the nanie of Marian C Whitley and Patricia Mazella

Individually and as Co-Adrninistrators for the Tstate of Ethcl V. Christian, Plaintiff.

This Court would question whether a guardian or a conservator wotild retain the authority

to file this type ofaction after the death of the Ward. In this ease, f:thel V. Christian died over two

months before the first suit was filed by her Guardian/Conservator in the earlicr case number. The

last date of treatment by the Defendant was April 25, 2004, and accordingly, Ohio's one year statute

for this type of action would expire on April 25, 2005. 'I"his Court did not substitute the

Administrator for the Guardian/Conservator until Jtine 8, 2005. Accordingly, over one year passed

before a proper action was filed by a legal entity who had the authority to file on behalf of the Estate

of the Plainliff lierein and accordingly, the same was not within the statute of limitations, and

Defendant's ntotion for summaryjudgment is granted.
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PROOF OF SERVICE

This is to certify that a copy of thc foregoing Judgment Entiy was sent to Martin S.

Delahunty, Attorney for Plaintiffs, at 13I,K & ELK CO., LPA, at Landerhaven Corporate Center,

6110 Parkland Blvd., MayGeld Hts., 01144124; and to Paul A. Daentitis and Timothy A. Spirko,
Attorneysfor I)efendants, at One Cleveland Center, Suite 1700, 1375 East Ninth Street, Cleveland,

OH 44114-9714, by ordinary U. S. mail, this 3rd dayeq AuguK, 2007.
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PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights reserved.

TITLE 23. COURTS -- COMMON PLEAS
CHAPTER 2305. JURISDICTION; LIMITATION OF ACTIONS

COMMENCEMENT OF ACTION

ORC Ann. 2305.19 (2010)

§ 2305.19. Saving in case of reversal or failure otherwise than upon merits.

(A) In any action that is commenced or attempted to be convnenced, if in due time a judgment
for the plaintiff is reversed or if the plaintiff fails otherwise than upon the merits, the plaintiff or,
if the plaintifPdies and the cause of action survives, the plaintiffs representative may commence
a new action within one year after the date of the reversal of the judgment or the plain6ft's failure
otherwise than upon the merits or within the period of the original applicable statute of
limitations, whichever occurs later. This division applies to any claim asserted in any pleading by
a defendant.

(B) If the defendant in an aetion described in division (A) of this section is a forcign or domestic
corporation, and whether its charter prescribes the maimer or place of service of process on the
defendant, and if it passes into the hands of a receiver before the expiration of the one year period
or the period of the original applicable statute of limitations, whichever is applicable, as
described in that division, then service to be made within one year following the original service
or attempt to begin the action may be made upon that receiver or the receiver's cashier, treasurer,
secretary, clerk, or managing agent, or if none of these officers can be found, by a copy left at the
oftice or the usual place of business of any of those agents or officers of the receiver with the
pe3son having charge of the office or place of business. If that corporation is a railroad company,
summons may be served on any regular ticket or freight agent of the receiver, and if there is no
regular ticket or freight agent of the receiver, then upon any conductor ol'the receiver, in any
county in the state in wliich the railroad is located. The summons shall be returned as if served on
that defendant corporation.

History:

RS § 4991; S&C 950; 51 v 57, § 23; 91 v 73; GC § 11233; Bureau of Code Revision. Eff 10-1-
53; 150 v H 161, § 1, eff. 5-31-04.

ORC Ann. 2305.19

0024



PAGE'S OHIO REVISED CODE ANNOTATED
Copyriglit (e) 2008 by Matthew Bender & Company, Inc

a member of the LexisNexis Ciroup
All rights reserved.

TITLE 37. HEAI_,TH -- SAFE"I'Y -- MORALS
CHAP"1'ER 3721. NIJRSING HOMES; RESIDENI'IAL CARE FACILITIES

RESIDENTS' RIGIITS

ORC Ami. 3721.17 (2008)

§ 3721.17. Resident may file grievance; procedure upon complaint to department of health;
retaliation prohibited; cause of action for vioiation

(A) Any resident who believes that the resident's rights under sections 3721.10 to 3721.17 of the
Revised Code have been violated tnay file a grievance under procedures adopted pursuant to division
(A)(2) of section 3721.12 of the Revised Code.

When the grievance committee determines a violation of secti ons 3721. 10 to 3721.17 of the Revised
Code has occurred, it shall notify the administrator of the home. If the violation cannot be corrected
within ten days, or if ten days have elapsed without correction of the violation, the grievance
committee shall refer the matter to the department of health.

(B) Any person wllo believes that a resident's riglrts under sections 3721.10 to 3721.17 of the
Revised Code have been violated may report or cause reports to be made of the information directly
to the department of health. No person who files a report is liable for civil dainages resulting Ironi
the report.

(C) (1) Within thirty days of receiving a complaint under this section, the department of health shall
investigate any complaint referred to it by a home's grievance committee and any complaint from
any source that alleges that the home provided substantially less than adequate care or treatment, or
substantially unsafe conditions, or, within seven days ofreceiving a complaint, refer it to the attorney
general, if the attorney general agrees to investigate within thirty days.

(2) Within thirty days of receiving a complaint under this section, the department of health may
investigate any alleged violation of sections 3721.10 to 3721.17 of the Revised Code, or of rules,
policies, or procedures adopted pursuant to those sections, not covered by division (C)(1) of this
section, or it may, within seven days of receiving a complaint, refer the complaint to the grievance
committee atthe home where the aileged violation occurred, or to the attorney general iftire attorney
general agrees to investigate within thirty days.

(D) If, after an investigation, the department of health finds probable cause to believe that a violation
of sections 3721.10 to 3721.17 of the Revised Code, or of rules, policies, or procedures adopted
pursuant to those sections, has occuired at a home that is certified under the medicare or medicaid
program, it shall cite one or more findings or deficiencies under sections 5111.35 to 5111.62 of the
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Revised Code. If the home is not so certified, the department shall hold an adjudicative hearing
within thirty days under Chapter 119. of the Revised Code.

(E) Upon a finding at an adjudicative hearing under division (D) of this section that a violation of
sections 3721.10 to 3721.17 of the Revised Code, or of rules, policies, or procedures adopted
pursuant thereto, has occureed, the department of health shall make an order for compliance, set a
reasonable time for compliance, and assess a fine pursuant to division (F) of this section. The fine
shall be paid to the general revenue fund only if eompliance with the order is not shown to have been
made within the reasonable time set in the order. The department of hcalth may issue an order
prohibiting the continuation of any violation of sections 3721.10 to 3721.17 of the Revised Code.

Findings at the hearhzgs conducted under this section may be appealed pursuant to Chapter 119. of
the Revised Code, except that an appeal may be made to the court of eommon pleas of the county
in which the home is located.

The departanent of healtli sllall initiate proceedings in court to collect any fine assessed under this
section that is unpaid thirty days after the violator's linal appeal is exhausted.

(F) Any home found, pursuant to an adjudication hearing under division (D) of this section, to have
violated sections 3721.10 to 3721.17 of the Revised Code, or rules, policies, or procedures adopted
pursuant to those sections may be fined not less than one liundred nor more than five hundred dollars
for a first offense. For each subsequent offense, the home may be fined not less than two hundred
nor more than one thousand dollars.

A violation of sections 3721.10 to 3721.17 of the Revised Code is a separate offense for each day

of the violation and for each resident who claims the violation.

(G) No home or employee of a home shall retaliate against any person who:

(1) Exercises any right set forth in sections 3721.10 to 3721.17 of the Revised Code, including, but
not limited to, filing a complaint with the home's grievance committee or reporting an alleged
violation to the department of health;

(2) Appears as a witness in any hearing conducted under this section or section 3721.162 [3721.16.21
of the Revised Code;

(3) Files a civil action alleging a violation of sections 3721.10 to 3721.17 of the Revised Code, or
notifies a county prosecuting attorney or the attorney general of a possible violation of sections
3721.10 to 3721.17 of the Revised Code.

If, under the procedures outlined in this section, a home or its employee is found to have retaliated,
the violator may be fined up to one thousand dollars.

(H) Wlien legal action is indicated, any evidence of criminal activity found in an investigation rnider
division (C) of this section shall be given to the prosecuting attorney in the county in which the home
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is located for investigation.

(I) (1) (a) Any resident whose rights under sections 3721.10 to 3721.17 of the Revised Code are
violated has a cause of action against any person or home committing the violation.

(b) An action under division (1)( I)(a) of this section may be commenced by the resident or by the
resident's legal guardian or other legally authorized representative on behalf of the resident or the
resident's estate. If the resident or the resident's legal guardian or other legally authorized
representative is unable to commence an action under that division on behalf of the resident, the
following persons in the foilowing order of priority have the right to and may commence an action
under that division on behalf of the resident or the resident's estate:

(i) The resident's spouse;

(ii)1'he resident's parent or adult child;

(iii) The resident's guardian if the resident is a minor child;

(iv) The resident's brother or sister;

(v) '1'he resident's niece, nephew, aunt, or uncle.

(c) Notwithstanding any law as to priority of persons entitled to commence an action, if more than
one eligible person within the sanle level of priority seeks to commence an action on behalf ol' a
resident or the resident's estate, the court shall determine, in the best interest of the resident or the
resident's estate, the individual to commence the action. A court's determination under this division
as to the person to commence an action on behalf of a resident or the resident's estate shall bar
another person from commencing the action on behalf of the resident or the resident's estate.

(d) 1'he result of an action commenced pursuant to division (I)(1)(a) of this section by a person
authorized under division (1)(1)(b) of this section shall bind the resident or the resident's estate that
is the subject of the action.

(e) A cause of action under division (1)(1)(a) of this section shall accrue, and the statute of limitations
applicable to that cause of action shall begin to run, based upon the violation of a resident's rights
under sections 3721. 10 to 3721.17 of the Revised Code, regardless of the party commencing the
action on behalf of the resident or the resident's estate as authorized under divisions (I)(1)(b) and (e)
of this section.

(2) (a) The plaintiff in an action filed under division (I)(1) of this section may obtain injunctive relief
against the violation of the resident's rights. The plaintiff also may recover compensatory damages
based upon a showitig, by a preponderance of the evidence, that the violation of the resident's riglits
resulted from a negligent act or omission of the person or home and that the violation was the
proximate cause of the resident's injury, death, or loss to person or property.
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(b) If compensatory damages arc awarded for a violation of the resident's rights, section 2315.21 of
the Revised Code shall apply to an award of punitive or exemplaiy da.nlages for the violation.

(c) 7'he court, in a case in which only injunctive relief is granted, may award to the prevailing party

reasonable attorney's fees limited to the work reasonably performed.

(3) Division (I)(2)(b) of this section shall be considered to be purely remedial in operation and shall
be applied in a remedial manner in any civil action in which this section is relevant, whether the
action is pending in court or commenced on or after July 9, 1998.

(4) Within thirty days after the filing of a complaint in an action for damages brought against a home
under division (I)(1)(a) of this section by or on beltalf of a resident or former resident of the home,
the plaintiff or plaintiffs counsel shall send written notice of the filing of the complaint to the
department ofjob and family services if the departnient has aright of recoveiy under section 5101.58
of the Revised Code against the liability of the home for the cost of medical services and care arising
out of injury, disease, or disability of the resident or former resident.

History:

137 v H 600 (Eff 4-9-79); 140 v H 660 (Eff 7-26-84); 143 v H 822 (Eff 12-13-90); 147 v H 354 (Ef1'

7-9-98); 149 v H 94 (Eff 9-5-2001); 149 v H 412. Eff 11-7-2002.

ORC Ann. 3721.17
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Plorida Rules of Civil Procedure

Fla. R. Civ. P. 1.210 (2009)

Reviow Court Orders whiclt may amend this Rule.

Rule 1.210. Parties

(a) Parties General/v. --Fvery action may be prosecuted in the name of the real party in interest, but a personal
representative, administrator, guardian, trustee of an express trust, a party with whom or in wltose name a contract has
becn made for the benefit of another, or a patty expressly aud orized by statute may sue in that person's own name
without joining the party for whose benefit the action is brought. All persons ltaving an interest in the subject of the ac-
tion and in obtaining the relicf dcmanded may join as plaintiffs and any person niay be made a defendant who has or
claims an interost adverse to tho plaintiff. Any person tnay at any time be made a party if that person's presettce is ne-
ccssary or proper to a coniplete deterntination of the cause. Persons having a united intcrest niay bo joined on the samc
side as plaintiffs or defendants, and anyone who refuses to join may for such reason be made a defendant.

(b) Minors orlncompetent Persons. --When a minor or incompetent person has a representative, such as a
guardian or other like fiduciary, the representative may sue or delend on behalf of the mioor or incompetent person. A
tninor or incompetent person who does not havc a duly appointed representative may sue by next fi-icnd or by a guar-
dian ad litem. The court shall appoint a guardian ad litem for a minor or inconipetent person not otherwise represented
in an action or shall make .suctt other order as it deems proper for the protection of the minor or incompetent person.

HISTORY: Arnended eff Jan. 1, 2004, (858 So.2d 1013); Jan. 1, 2008 (966 So.2d 943)

NOTES:
COMITTEE NOTES

1980 Amrndment. Subdivisions (c) and (d) are deleted. Both are obsolcte. I'hey were continued in effect carlier be-
cause the comtnittee was uncertain about the need for them at the tinie. Subdivision (c) has been supplanted by section

737.402(2)(z), Florida Statutes (1979), that gives trustees the power to prosecute and defend actions, regardless of the

conditions specified in ttte subdivision.I'he adoption ofs•ec•tion 733.212, F7orida Statttdes ( 1979), eliminates the need

for subdivision (d) because it provides an easier and less expensive method of eliminating the interests of an heir at law
who is not a beneficiary tutder the will. "I'o the extent that an heir at law is an indispensabie party to a proceeding eon-
cel-ning a testamenlary trust, due proccss requires notice and an opportunily to defetid, so the tule would be unaonstitu-

tionally applied.
2003 AntendmenL In subdivision (a), "an execulor" is changed to "a personal representative" to conform to statutory

language. See § 731.201(25), Fta. Stat. (2002).
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