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INTRODUCI'ION

This case arose when scventecn individuals, formerly classitied as sex offenders under

Ohio's Megan's Law, were reclassified with more onerous obligations and burdens by virtue of

Senate Bill 10, otherwise known as Ohio's Adam Walsli Act ("AWA"). All of these individuals

have challenged the rctiroactive application of the AWA in its entirety. 'I'his Court accepted their

consolidated appeal, stayed briefing, and held the appeal for decision in State v. Bodyke, Ohio

Supreme Coru-t Case No. 2008-2502.

This Court also aceepted the State's cross-appeal to address the retroactive application of

a specific provision ofthe AWA: R.C. 2950.11 (F)(2). R.C. 2950.11(F)(2) specifically exempts

a"1'ier III sex offender fi-om conimunity notification if "the person would not be subject to the

notification provisions" of Megan's Law. In its cross-appeal, the State interprets this provision

as affording it the opportunity to litigate de novo the question of whether or not a reclassi6ed sex

offender would be subject to notification under Megan's Law even iflliat individual were in fact

rzot subject to notification under Megan's Law.

"1'he Eighth District found the State's interpretation to be "nonsensical" and held that R.C.

2950.11(P')(2) dictates that individuals who were not subject to community notification under

Megan's Law are not subject to notification under the AWA. Gildersleeve v. State, Cuyahoga

App. No. 91515-19 and 91521-32, 2009-Ohio-2031, T73. For reclassified Tier I1T sex otfenders,

the Eighth Disti-iet eonolucled that a duplicative evidentiary hearing was not required. Ict at 1177.

For reclassilied individuals, the seope ofthe hearing is limited to a determination of-whcthor or

not the i-eclassified "1'ier lII sex offender was in fact previously subject to community notification

under Megarr's Law.
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Cross-appellees ask this Court to af6riit the clecision of the Eighth District.]

STA'['EMENT OFTHE CASE AND FAC°f'S

A. Cross-Appellees Are Reclassified fi•om Sesually-Oriented Offenders to Tier lil Sex
Offenders.

The State's cross-appeal pertains to nine individuals: Robert Gildersleeve, John Brown,

Robert Bohammon, Shawn Maver, Demtrius Rcddick, Ralph Wells, Arnold Harris, Charles

Jones, and Wesley Patterson (collectively referred to as "cross-appellee.s"). Lach of the cross-

appellees was convicted of a sex offense at sonie time between 1975 and 2003.2 All ofthe cross-

appellees were previously classified as sexually-oriented offenders under Ohio's Megan's Law,

the least restrictive classification. These classification decisions were made after ajudicial

hearing in every case, but one.s As sexually-oriented offenders, cross-appellees were required to

register once a year for 10 years and were not subject to coniniunity notification pursuant to

former R.C. 2950.11.

In 2007, the Ohio General Assembly enacted a new sex offender law, Ohio's Adani

Walsh Act (Senate Bill 10), which fundatnentally transformed Ohio's sex offender classification

process and offender registration requirements, notification requirenients, and residency

restrictiotls. By virtue of this legislation, the General Assembly vacated cross-appellees' existing

classifications, which were based on individualized judicial determinations of their risk, or lack

If this Court holds, in Bodyke, that the retroactive application of the AWA violates the state
and/or federal constitution, then the question presented by the State's cross-appeal would be
moot.

2 Gildersteeve, Bohammon, and RedcGek were cotivicted of sexual battery. Brown was convicted
of attempted rape. Harris, Jones, Maver, Patterson and Wells were convicted of rape.

3 The Statc did not seek a classification hearing with respect to Ralph Wells.
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thereof, to community, and replaced them with new offense-based classifications to be

determined by the Ohio Attorney General.

As a result of the enactment of the AWA, thc Ohio Attorney General reclassified cross-

appellees froni the least resiriclive tier tmder Megan's Law to the most restrictive tier under thc

Adatn Walsh Act (Tier IIi Sex Offender). Due to this reclassification, cross-appellees must now

register every 90 days for life as Tier llI Sex Offenders rather than annually for 10 years as

sexually oriented offenders. They are also subject to stringent restrictions on whe•e they can

lawfully reside. "t'he question of wlzether ciross-appeilecs will also be subject to community

notification reduirements for the first time is now before this Court.

B. Proceediugs Below.

Cross-appellees filed petitions challenging the application of the Adam Walsh Act 4

With theii- petitions, appellants argued that the retroactive application of the Adam Walsh Act

violated several constitutional provisions, including the Ex Post Facto and Retroactivity Clauses

of the 1Jnited States and Ohio CoivStitutions (ART. 1, SEC. 10 U.S. CONS`r.; AttT. II, SEc. 28 OHlo

CONST.), the Double Jeopardy Clauses of the tJnited States and Ohio Constitutions (U.S. CoNST.

AMEND. V; Art'r. I, SEC. 10 Oxto CoNST.), the Due Process Clauses of the United States and Ohio

C.onstitutions (U.S. CONST. AMEND. XIV; ART. I, SEc. 16 OHIO CONST.), the prohibition on cruel

and unusual punishment in the United States and Ohio Constitutions (U.S. CoNST. AMEND. VIII;

ART.1, SEC. 9 OHto CoNS'r.), and the separation of powcrs doctrine encompassed in the Ohio

Constitution. Moreover, several petitioners argued that the retroactive application of the AWA

constituted a breach of their plea agreements. Finally, several petitioners argued that, pursuant to

4 These petitions were tiled as new civil cases per the policy of the Cuyahoga County Common
Pleas Clerk's Office.
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R.C. 2950.11(1')(2), they must be relieved of connnunity notiCication.

'I'he trial court appointed the public defendei- to i-epresent the pro se petitioners,s

established a consolidated briefing schedule, and scheduled a single consolidated hearing on the

requests for a preliminaiy injmiction and on the merits oP the petitions. 1'he trial court held a

hearing on April 23, 2008. ACter oral argument by counsel for petitioners and the State of Ohio,

the trial court i-ejected all of petitioners' arguments, found "tlre Adain Walsh Act to be

constitutional," and refused to relieve any ofthe petitioners of connniuiity notification as

provided by R.C. 2950.11(P)(2).

Petitioners iiled a timely appeal with the Eighth District Court of Appeals. On April 30,

2009, the Eighth District issued a decision, affirming in part and reversing in part. Gildersleeve

v. State, Cuyahoga App. No. 91515-91519, 91521-91532, 2009 Ohio 2031. Tn a 2-1 decision,

the Eighth District affirmed the trial court's ruling that the retroactive application of the Adam

Walsh Act was constitutional and did constitute a breach of petitioners' plea agreements. Ic7 at 111^

17-54. '1lie dissenting judge would have held that the Adam Walsh Act was unconstitutional as

applied to petitioners.Id. at!( 89 (Sweeney, J., dissenting). However, the Eighth District

reversed the trial court's decision on several petitioners' requests for relief froni eonununity

noti6cation pursuant to R.C. 2950.11(I')(2). M. at ¶¶ 55-84. It also reversed lbe trial court's

decision to dismiss two petitioners' cases due to their failure to appear at the hearing. Id. at ^191(

85-87.

Petitioners appealed the Eighth District's adverse ruling on the constitutional and

contractual issues to this Court. This Court accepted theii- appeal, stayed briefing, and held the

' Four of the cross-appellees (Robert Bohammon, John Brown, Robert (jildersleeve, and Arnold
Harris) filed thcir petitions pro se.



case foi- the decision in Statc, v. Bodyfce, Ohio Supreme Court Case No. 2008-2502. 'I'he State

cross-appealed, challenging the Eighth District's resolution of cross-appellees' eommunity

notilicatiori claims. This Court accepted the cross-appeal and chose not to hold it for Bon'yke.

Cross-appellees' brief now follows.

LAW AND ARGUMENT

`I'he central issue in the State's cross-appeal involves the retroactive application of a

single provision of Ohio's new sex offetider law, R.C. 2950.11(F)(2).6 R.C. 2950.11(F)(2) is

clear and unambiguous: community notification does not apply to individuals who "would not be

subject to the notification provisions" under Ohio's Megan's Law. Although R.C. 2950.1 1(F)(2)

refers to a hearing, such a hearing is only necessary in cases in which the defendant's registration

requirements were not previously govorned by Ohio's Megan's Law; i.e. cases in which the

defendant was sentenced after the Adam Walsh Act went into effect. When, as with all of the

cross-appellees, a defendant was classified under Ohio's Megan's Law and was not subject to

community notification, a trial court must exempt the defendant from community notification. In

short, cross-appellees ask this Court to adopt the following proposition of law:

Pursuant to R.C. 2950:11(F)(2), Tier III Sex Offenders, who were formerly
classiiied under Megan's Law, must be exernpted from eommunity notification if
the offenders were not subject to community notification by virtue of their prior
classification under Megan's Law.

With its cross-appeal, the State argues that R.C. 2950.11 (F)(2) operates quite differently.

The State maintains that, in applying that provision, a trial court must ignore a c(efendant's prior

classification under Megan's Law and make a de novo determination after considering the same

6 1'his Court has accepted another case to actdress the prospective application of that same
provision. See State v. N/cConville, Sup. Ct. Case No. 2009-893 (argued on January 13, 2010).



exact factors. Tlie State's interpretation of RC. 2950.11(F)(2) is inconsistent with the plain

language of the statute, the policy rmderlying the enac-tment of the statute, and principles of res

judicata.

13ecause of the unusuat structure of R.C. 2950.11(P)(2) which relates back to a prior

version of the law, cross-appcliees begin witli a statutory analysis of both R.C. 2950.11(T)(2) of

the Adam Walsh Act and former R.C. 2950.09 and R.C. 2950.11 of Ohio's Megan's Law, and

then turn to the application of R.C. 2950.11(1)(2).

A. Pertinent Statutory Provisions

1. Adani Walsh Act

Under the Adam Walsh Act, Tier III Sex Offenders are subject to community notification

nnless R.C. 2950.11(F)(2) applies. R.C. 2950.11(P')(1). Subsection (F)(2) provides that:

The notification provisions of this section do not apply to a person ... if a court
fitids at a hearing after consideriiig the factors described in this division that the
person would not be subject to the notification provisions of this section that were
in the version of this section that existed immediately prior to the effective date of
this amendment. In making the determination of whether a person would have
been subject to the notification provisions under prior law as described in this
division, the court shall consider the following factors:

(a) The offender's age or delinquent child's age;

(b) 'I'he offender's or delinquent's child's prior criminal or delinquency record
regarding all offenses, including, but not limited to, all sexual offenses;

(c) The age of the victim of the sexually orieuted offense for which sentence
is to be iniposed or the order of disposition is to be made;

(d) Whether the sexually oriented offense for which sentence is to be imposed
or the order of disposition is to be tnade involved multiple vietims;

(e) Whether the offender or delinquent child used drugs or alcohol to impair
the victim of the sexually oriented offense or to prevent the victim from
resisting;

(f) If the offender or delinquent child previously has been convicted of or



pleaded guilty to, or been adjudicated a dclinquettt child for comntitting an
act that i f committed by an adult would be, a criminal offense, whetlrer the
offender or deiinquent child completed any sentence or dispositional order
imposed for the prior offense or act and, i f the prior offense or act was a
sex offense or a sexually oriented offense, whether the offender or
dehnquent child participated in available programs for sexual offende-s;
Any mental illness or mental disability of the offender or delinqucnt child;

(i)

0)

The nature of the offender's or delinquent child's sexual conduct, sexual
contact, or interaction in a sexual context with the victim of fhe sexually
oriented offense ancl whether the sexual conduct, sexual eontact, or
interaction in a sexual context was part of a demonstrated pattern of abuse;

Whether the offendcr or delinquent child, during the commission of the
sexually oriented for which sentence is to be imposed or the order of
disposition is to be made, displayed cruelty or made one or tnore threats of
cruelty;

Whether the offender or delinquent child wouid have been a habitual sex
offender or a habitual cliild victim offender under the detinitiorts of those
terms set fortll in section 2950.01 of the Revised Code as that section
existed prior to the effective date of this amendment;

(k) Any additional behavioral characteristics that contribute to the offcnder's
or delinquent child's conduct.

R.C. 2950.11(F)(2).

Simply put, R.C. 2950.11(F)(2) provides that an individual is not subject to eommunity

notification requirements if he or she would not liave been subject to those requirements under

Ohio's Megan's Law.

2. Ohio's Megaii's Law

tJnder Ohio's Megan's Law, an individual was subject to connmmity notification onlyif

lie or she were found to be a sexual predator or, in limited circurnstances involving multiple sex

offenses, a habitual sex offender. Former R.C. 2950.11(F)(1). With respect to individuals, like

cross-appellees, who committed a single sex offense, the State bore the burden of demonstrating,

by clear and convincing evidence, that they were sexual predators (and therefore subject to
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connnunity notilication) because they were "likely to engage in the futtire in one or more

sexually oriented offenses." Former R.C. 2950.01(E), R.C. 2950.09(B), R.C. 2950.11. In malcing

the sexual predator dotermination, the trial court was required to consider i<ictors that are

virtually identical to those set forth in subsection (F)(2).' Former R.C. 2950.09(B)(3).

B. Nature of the Proceedings Undet• R.C. 2950.11(F)(2)

Assuming that the retroactive application of the Adam Walsh Act is constitutional, cross-

appetlces agree-kvith the Stale that R.C. 2950.11(F)(2) applies to all adult'1'icr III sex offenders

regardless of whether their offense and classification originally occurred under Megan's Iaw or

atter the enactment of the Adam Watsh Act (or SB 10). (State's Br. at 9). In other words, the

parties agree that R.C. 2950.11(F)(2) applies both to reclassified Tier [fl sex offenders

(individuals previously classified rmder Megan's Law) and to newly classified 'I'ier III sex

offenders (in(lividuals classiCied for the first time under the Adam Walsh Act).g The question

presented in this case is how R.C. 2950.11(F)(2) applies to reclassified 'Tier III sex oftenders and

whether, as urged by the State, a trial court can ignore the offenders' prior classification under

Megan's Law.

Cross-appellees maintain that the nature of the hearing required by R.C. 2950.11(F)(2)

differs depending on whether or not an individual was previously classified under Megan's Law.

If the individual were previously classified under Megan's Law, the scope of the hearing is

' Before the Eiglltli District, the State repeatedly emphasized that a new hearing was necessary
under R.C. 2950.11(F)(2) for the trial court to cousider the "newly-codilied" factots. (State's Ct.
Appeals Br. at 3 and 6). The State now seems to acknowledge that R.C. 2950.11(F)(2) includes
the same factors that were already considered for those previously classified under former R.C.
2950.09 in Ohio's Megan's Law.

s The Cuyahoga County Prosecutor therefore disagrees with the position taken by the Lorain
County Prosectttor in Stcate v. A2eConville, Case No. 2009-893 regarding the prospective
application of R.C. 2950.11(F)(2).
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Iitnited to a determination of whether or not the person was previously subject to community

notification rmder Megan's Law. IP on the othcr hand, the individual was not pi-evious(y

classilied under Megan's Law, then the trial court inust hold a full evidentiary hearing that

complies with the clictates of State v. E^)Ifinger (2001), 91 Ohio St. 3d 158.

1. I'ier III Sex Offencters Previously ClassiGed Under Megan°s Law (C-ross=
Appcllces)_

For Tier III sex offenders who were previously classif-ied under Ohio's Megan's Law, the

scope of the inqairy required by R.C. 2950.11(F)(2) is quite narrow. A trial cotn-t need only hold

a hcaring to determine whether or not the reclassified sex offender was subject to community

notification mider Mcgan's Law.

As explained above, R.C. 2950.11(h')(2) explicitly ties an individual's community

notilication ir;quirements under the Adam Walsh Act to any requirements which would have

been imposed under Ohio's Megan's Law. Specifically, it provides that the "notification

provisions of this section do not apply to" Tier TII sex offenders if "cz cout-t finds at a hearing

after cotisidering the factors described in this division that the person would not be subject to the

notification provisions [under Megan's Lawl." R.C. 2950.11(F)(2) (emphasis added). For every

cross-appellce (with the exception of Ralph Wells), a c•oaart has alrcady held a hea g,

considered the very saine factors presetzt in R.C. 2950.11 (F)(2), and concluded that cross-

appeltees would not be subjected to community notification under Megan's law as habitual sex

offenders or sexual predators. 'I'here is nothing in R.C. 2950.11 (F)(2) that suggests that the piior

judicial determinations should, or even could, be disregarded and that a new evidentiaiy hearing

mctist be held.

Indeed, the language utilized by the General Assembly in R.C. 2950.11(F)(2) supports the

conclusion that the factors listed in R.C. 2950.1 l(F')(2) should only be considered once, either by
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the prior trial court who made the original classitication decision under Megan's Law or by the

ctirrent trial courl who is classifying an individual for the first time under the Adam Walsh Act.

Several of the enumerated factors specifically provide for consideration of the circumstatices of

the offense "for which sentence is to be iniposed." R.C. 2950.11(P')(2)(c), (d), and (i). lf the

General Assembly had actually intended Por a de novo consideration of these factors, it would

have referred to the circumstances of the offense for which sentence "is to be imposed" or "was

imposed." Contraty to the State's clesires, the General Assembly did not word the statute in that

nianner because the General Assetnbly wanted to avoid having different trial court judges issuing

conflicting decisions on whetlier community notification should apply to a partieular defender

under Megan ,s Law. Indeed, if this Court were to accept the State's interpretation of R.C.

2950.11(F)(2), then a reclassified sexual predator could petition a court to relieve hini or her of

community tiotification under the Adam Walsh Act. Given that the AWA imposes more severe

requiremetlts upon registered sex offenders, it seems unlikely the General Assembly woiilcl have

created a provision that allows relief from community notification for former sexual predators.

Cross-appeilecs' ititerpretation of RC. 2950.11(F)(2) is not only consistent with the plain

language of the statute; it is also consistent with the General Assembly's "intent to protect the

safety and general welfare of the people of this State." R.C. 2950.02(13). If the public is

overwhelmed by community notifications, which include those previously deemed not to be a

signiftcant risk, "the puipose behind and the credibility of the law" will be diluted. Cf Eppinger,

91 Ohio St.3d at 156 (explaining the risks associated with overelassification). Moreover,

research on the efGcacy of sex offender laws i»dicates that comtnunity notification provisions

have either no impact or have counterproductive effeets on sexual recidivism rates. Prescott, J.J.

& Rockoff, J. (2008), Do Sex Offender Registration and Notafication Laws Affect Critninal
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Behavior?, 24-25, available athttp://www.iaw.umich.edulcentersandprograms/olin/abstracts/

2008/Documents/08-O0Gprescott.pdf (concluding that community notification laws appear to

increose r°ecidivisnz by registered offen(lei-s and noting that this finding is eonsistent with work by

criminologists suggesting that notification may increase recidivism by imposing social and

financial costs on registered sex offenders and malcing non-criminal activity relatively less

attractive.)

The State's primary statutory argutnent for ignoring thot.tsaa:tds of_ptior classification

decisions wider Megan's Law is that the Genei-al Assembly used the words "would not be

subject" to notifieation under Megan's Law instead of "was not subject" to notification of

Megan's Law. The State misunderstands the significance of the "would not be subject"

lauguage. IEthe General Assembly had simply exempted a Tier III sex offender who "was not

subject to" community notification under Megan's Law, it would not have accomplished its

purpose of also applying R.C. 2950.11(F)(2) to individuals classifted for the first time under thc

Adam Walstt Act. The choice of the subjunctive phrase "would not be" clearly encompasses

both retroactive and prospective application of this subdivision. Had the General Assembly

simply used past tense verbs (i.e. "was not"), then R.C. 2950.11 (F)(2) wotdd only have applied to

those individuals who were previously classified under Ohio's Megan's Law.

"1'hc State also argues that a de novo evidentiary hearing is reqaired and that prior

judgments rclated to the same exact question (whether or not an offender is subjeet to connnunity

notification under Megan's Law) must be ignored because R.C. 2950.11(F)(1)(a) does not

"distinguish between Tier III sex offenders previously classitied undcr Megan's Law and those

classified under the Adam Walsh Act." (State's Br. at 6). Cross-appellees agree that R.C.

2950.1'1(F)(1)(a) does not distinguish between reclassified and newly classified Tier III sex
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offenders. However, subsection (F)(1)(a) has no bearing on the proper interpretation oE

subsection (1)(2). The question still remains what a courl rnust deterinine, pursuant to R.C.

2950.11(h)(2), with respect to reclassified Tier III sex ofienders. If a coLn-t previously concluded

at an IIB 180 hearing that an individual would not be suhject to noti (ication, this ends the inquiry

and no new evidentiary hearing is required. The State maintains that any prior court ruling about

whether an individual would be subject to community notification is eompletcly irrelevaut and

that the question must be reconsidered de navo. "I'here is nothing in R.C. 2950.1I(F)(1)(a) that

sheds light on that question.

For individuals who were originally classified under Ohio's Megan's Law, the trial court

need not hold subsequent evidentiary hearings (in addition to the one held under Ohio's Megan's

Law) to determine wliether those individuals would not have beei subject to conimunity

notification under Ohio's Megan's Law. 'I'he inquiry for those individuals is quite silnple. If

they were subject to notification under Ohio's Megan's Law, they will be subject to it wider the

AWA. If they were not subject to notification under Ohio's Megan's Law, they are not subject to

it under the AWA. Accordingly, for reclassilied Tier III sex offeuders, like cross-appellees, the

hearing contemplated by R.C. 2950.11 (F)(2) merely concerns a determination of the offenders'

prior obligations under Megan's Law.

2. '1'ier III Sex Offenders Classified for the First Titne Under the Adam Walsh Act.

For those individuals who are classified for the first time under the Adam Walsh Act, the

trial court tnust necessarily hold an evidentiary hearing to consider, for the first time, the tactors

fisted in R.C. 2950.11(F)(2) and deterinine whether the State has proven, by clear and convincing

evidence, that the individual would not have been subject to community noti fication under
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Ohio's Megan's Law.9

At these evidentiaiy hearings, the trial court nrust adhere to the procechual protections

previously established by this Court in State v. Eppinger (2001), 91 Ohio St. 3d 158 for hearings

held under former R.C. 2950.09. These procedural protections include the appointment of

counsel, the opportunity to present expert testimony at state's expense for indigent defendwits,

the establishment of a complete record for decision-making aird review, and the requirement that

the lrial court consicler the statutory factors listed in R.C. 2950,1I(F)(2) and discuss on the record

the particular evidence upon which it relies in making its decision. Id. at 166.

The detailed nature of the hearing required for Tier III sex offenders classified for the fii-st

tinre under the Adam Walsh Act also weighs heavily against the State's position that such

exhaustive evidentiaty hearings are also required for reclassified Tier III sex of'fenders. It is

unlikely that the General Assembly would have established a procedru-e wliereby a trial court

would address a question previously deterrnined by another trial court (i.e. whether a defendant

woulct not be subject to community notification under Megan's Law) at duplicative evidentiary

hearings for over 7000 reclassified "I'ier III sex offenders.16 Indeed, if the General Assembly had

intended such a drastic result, it would have clearly said so as it does not "hide elephants in

mouseholes." Cf. Whitman v. Americ•an Trucking Ass'n (2001), 531 U.S. 457, 469 (explaining

that Congress does not leave highly significant issues undefined).

" R.C. 2950.11(I^)(2) incorporates by reference the burden of proof applied in proceedings under
Ohio's Megan's Law. By tying an individual's notification requirements to his or her
requirements under Ohio's Megan's Law, the Adam Walsh Act necessarily leaves the burden of
proof with the State, just as it was under Ohio's Megan's Law.

W According to discovery provided by the Ohio Attorney General in Doe v. Dann, Case No.
1:08-CV-00220 (N.D. Ohio), there were approximately 7167 adult sex offenders who were
subject to conununity notification, for the first time, as a ctirect result of tlzeir reclassitication
under the AWA.
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C. The State is b.u•red by ttie doctrine of res judicata from relitigatiug the issue of
community ttotification.

Although the Eighth District's clecision did not rest on principles of resjudicata, that

legal doctrine serves as an independent basis for upholding the Eighth District's decision. See

e.g. Agee v. Russell (2001), 92 Ohio St. 3cl 540, 544 ("we will not reverse a correct judgment

merely because a court of appeals erred in its specified rationale."). 'The State is barred by the

doctrines o f re.s juciicata atid collateral estoppel from relitigating, with respect to cross-appellees,

the community notification issue rnlder the Adam Walsh Act when that precise issue was

previously litigated, or could have been litigated, by the sanie partics under Ohio's Megan's Law.

Res judicata dictates that a "valid, final judgment rendered upon the merits bars all

subsequent actions based upon any claim arising out of the transaction or occurrence that was the

subject matter of the previous actioti " See Grava v. Par7ancrn Twp. (1995), 73 Ohio St. 3d 379,

382. The cloctrine of collateral estoppel operates to "preclude the relitigation of a point of law or

fact that was at issue in a fotmer action between the same parties and was passed upon by a court

of conipetent jurisdiction." Consuiners' Counsel v. Pub. Util. Conzni. (1985), 16 Oliio St. 3d 9,

10.) The State ot' Ohio previously litigated the question of whether cross-appellees (wit]i the

exception of Ralph Wells) would be subject to comnnmity notification at an H.B. 180 hearing

pursuant to Ohio's Megan's Law. In each of these cases, the trial court concluded, after

considering the very same factors set forth in R.C. 2950.11(F)(2), that the cross-appellees were

not subject to conimcmity notification because they were not sexual predators or habitual sex

offenders. Those prior rulings bar thc State from relitigating this identical issue in a subsequent

proceeding.

Moreovei-, with respect to cross-appellee Ralph Wells, the State is barred by res judicata

from litigating the question of whether he would be subjeet to community notification under
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Megan's law because the State failed to timely litigate that issue under Ohio's Megan's Law.

Prior judgmcnts preclude subsequent litigation when the party had the opporlunity to litigate the

issues in a prior proceeding. "hhe policy basis underlying the doctrine of res judicatca is "to assure

an end to litigation, and prevent a par-ty from being vexed twice for the same cause." LaBarhera

v. Batsch (1967), 10 Ohio St. 2d 106, 113. Consistent witti that policy, res.judicata bars luture

litigation when a party fails, in the original action, to meet the applicable statute of limitations,

Id. at 116, oi- when a case is dismissed for a parties failure to prosecute, Rice v. Cily of kVestlake,

Cuyahoga App. No. 55424, 1989 Ohio App. LEXIS 2365, *7-8. Ilere, the State had several

years to litigate the question of whether or not Wells should be subject to the notification

requirements of Ohio's Megan's Law. Once Wells was released from prison on his sex offense,

the State was barred from litigating the notification question." Because the State could have (but

did not) litigate thc coninnmity notification issue under Ohio's Megan's Law, res judicata bars it

from litigating that same question now rmder R.C. 2950.11(F)(2).

The State argues that res judicata should not apply in Wells' case because the issue of

community notification was not pr•eviously litigated during the sexual preclator classification

hearing. The State is wrotig. R.C. 2950.1 1(F)(2) explicitly ties community notification under the

Adatn Walsh Act to commru-iity notification under Megan's Law. Under Ohio Megan's Law, a

sex offender was only subjected to cominunity notification if he were found to be a sexual

11 t7nder Ohio's Megan's Law, a trial court only had jurisdiction to bold a HB 180 hearing and
classify an individual as a sexual predator "prior to the offender's release from continement."
Slate v. Brerver (1999), 86 Ohio St. 3d 160, paragraph one of the syllabus and 165. The Ohio
General Assembly subsequently extended the trial court's anthority to hold a classi(ication
hearing to "any titne within one year following the offender's release from that imprisonment."
R.C. 2950.09(C)(2)(a).
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predator or a habitual sex offender with notitication. 12 In making that eiassification decision

under former R.C_ 2950.09 of Megan's Law, the trial court considerect the same factors that are

set forth in R.C. 2950.1 l(F)(2). In previously concluding that cross-appellees were not sexual

predators or habitual sex offenders, trial courts necessarily deternlined that they would not be

subject to community notification under Megan's Law. If the State disagreed with the trial

cortrt's decision that cross-appellees would not be subject to community notification as sexual

predators, the State had the right to appeal that decision. Former R.C. 2950.09(C)(2)(c)(iii). The

State failed to appeal in any of these cases and therefore is now bound by those piior

dcterminations.

In essence, the State aslcs this Court to hold that it can relitigate the question of whether a

reclassified sex offender "would be" subject to community notification undcr Megan's Law even

though it was previously determined that the oCfender would not be subject to communily

notification under Megan's Law. Such a holding would be "wholly inconsistent with the

doctrine of res judicata" and should be rejected as there is no indication in R.C. 2950.11(F)(2)

that "the General Assembly intended to do away with the doctrine of res judicata." State v. Perry

(1967), 10 Ohio St.2d 175, 179. On the eontraary, R.C. 2950.11(F)(2) is specilically drafted so

that an individual's community notification obligations under the AWA depends on his or her

prior classification under Megan's Law.

12 Coinmunity notification also applied, under Megan's Law, to individuals convicted of
aggravated sexually oiientcd offenses. Former R.C. 2950.11(F)(1)(c). None of the cross-
appellees in this case were convicted of an aggravated sexually oriented offense as ctefined by
former R.C. 2950.01(O).
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CONCLUSION

For the laregoing reasons, cross-appellces respecl fully ask this Court lo affiriii the

decision of the Eighth District CoLu-t of Appeals with respect to the issue of community

notification, adopt the cross-appellees' proposition of law, and hold that they are not subject to

cornmunity notification under the Adam Walsh Act because they were not subject to community

notification under Megan's I,aw.

Respectfully Subniitted,

'I,L.FN SWlilsNEY, ESQ.

d^Jto^i(2^

Connsel for Appellants/Cross-Appellees
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CHAFTER2950 SEXUAL PREDATORS, HABITUAL SEX OFFENDERS, SEXUALLY ORIENTED

OFFENDERS

ORC.inn 295009 (2004)

§ 2950 09 Ctassification as sexual predator; determination hearing; petitiott for removal fiom classification

(A) If a pcrson is convicted of or pleads guilty to committing, on or after January 1, 1997, a soxually orientcd offense
that is ttot a registration-exernpt sexaally oriented oCfense and that is a sexually violont offonse and ulsa is convicted of

or pleads guilty to a sexually violent predatot specification that was included in the indiotment, count in the indictment,

or iaformation chatging the sexually violent offense, the conviction of or plea of guilty to the specification
automatically classifies the offender as a sexual predator for putposes of this ohapter If a person is convictod, pleads

guilty, or adjudicated a delinquent cHild, in a court in another state, in a federal eoutt, inilitary court, or Indian ttlba1
cautK, or in a court of any nation other than the iJnited States for committing a sexuallyoriented offense that is not a

registration-exempt sexually oriented offense, and if, as a result of that conviction, plea of guilty, or adjudication, the
person is required, under the law ofthu jurisdiction in which the person was convicted, pleaded guilty, or was

adjudicated, to register as a sex offender until the person's death, that conviction, plea of guilty, or adjudication
automatically classifies the person as a sexual predator fbr the purposes of this chapter, but the person may challenge
that classification pursuant to division (F) of this section Tn all nther cases, a person who is convicted of or pleads
guilty to, has been convicted of or pleaded guilty to, or is adjudicated a delinqttent child for committing, a sexually

oriented oflense may be classified as a sexual predator fox purposes of this chapter only in accordance with division (B)

or (C) of this section or, regarding delinquent childrety divisions (B) and (C) of section 2152 83 of the Revsserl Code

(L3) (1) (a) Ihc judge who is to impose sentenee on a person who is convicted of otr pleads guilty to a sexually

oriented offense that is not a registration-exempt sexually oriented ofTense shall condnct a lrearing to deterrnine whether

the offeuder is a sexual predator if any of the following circumstances npplyt

(i) Regardless of when the sexua7ly oriented offense was comnritted, thc offender is to be sentenced on or

after Ianuary f, 1997, for a sexually oriented offense that is not a registration-exempt sexuaily oriented offense and that

is not a sexually violent offense

(ii) Regerdless of when the sexually oriented affense was contmitted, the offcndcr is to be sentenced on or

after January 1, 1997, for a sexually oriented offense that is not a registratioo-cxempt sexually oriented ofI'ense and that
is a sexual3y violent ofY'onse, and a sexually violcnt predator specification was not inctuded in the indictment, cuunt in

the indictment, or informatian charging the sexuully violent offense
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(iii) Regardless of whcn the sexually oriemed offense was committed, the offender is to be sentenced on or
xfter May 7, 2002, for a soxually otiented offense that is not a registration-exempt sexually oriented o;fensa, and that

offender was acquitted of a sexually violent predator specification that was ineludcd in the indicttnent, count in the

indictment, or information charging the sexually oriented offense

(6) Ihe judge who is to impose or has imposed an order af disposition upon a child wlm is adjudicated a
delhrquent child for conunitting on or after Ianuary 1, 2002, a sexually oriented offense that is not a registratiomexempt
sexually oriented offense shall conduct a hearing as provided in this division to dctermine whethet the child is to be

classified as a sexual prcdator if either of the tollowing applies:

(i) Tbejudge is required by section 2152 82 or division (A) of section 2152 83 of the Revised Code to classify

ttte child ajuvenile offender registrant

(ii) Division (B) of rection 2152 83 of the Ren^tsed Code applies regarding the child, the jndgc conciucts a

hearing under that division fi>r the purposes described in that division, and ttre judge dctcrmines at that hcaring that the

child will be classified a juvenilc offender registrant

(2) Regarding an of'fendcr, the judge sltall conduct the heating required by division (B)(1)(a) of this section prior

to sentencing and, if the sexually oriented offense for which sentence is to be imposed is a felony and if the beating is

being conducted undet division (7B)(1)(a) of ihis section, the judge may conduct it as part of the sontencing heasing

requited by section 2929 19 nf the Revised Code Regarding a dclinquent child, the judge tnay conduct the hearing

required by division (B)(1)(b) of this section at the same time as, or separate from, the dispositional hearing, as

specified in the applicable provision of sectiorr 2752 82 or 2152 83 of !he Revised Code rhe court shalt give thu

of'fender or ddinqucnt child arrd the prosecutor who prosecuted the ofTendet or handled the case against the delinqucnt
child for the sexually oriented of'fense notice of the date, time, and location of the hearing At the hearing, the offender
or delinqttent child and the prosecutor shall have an opportunity to tcstify, ptesent evidence, call and examine witnesses

and expert witnesses, and cross-examine witnesses and expert witnesses regarding the detemtination as to whetlter the

of'fender or delinquent child is a sexual prcdator Tlie offender or delinquent child shall have the right to be represented
by counsel and, if indigent, the right to have counsel appointed to represent the offender or delinqucnt child

(3) In making a determination under divisions (B)(1) and (4) of this seotion as to whether an off'ender ot'
dolinqnent child is a sexual predator, the judge shall consider all relevant factors, including, but not limited to, all of the

following:

(a) lhe of'fender's or delinquent child's age;

(b) f he off'ender's or delinquent child's prior criminal or delinquency record regarding all offbnses, including,

but not limited to, all soxual offenses;

(c) Che age of the viedtn of tho sexually oriented offeuse for which sentence is to be imposed or the order of

disposition is to be rnade;

(d) Wltether the sexually oriented offense for whi.ch settence is to be impa.ed or thc ordet of disposition is to

be tnade involved maltiple victirns;

(c) Whether the offender or delinquont child used drugs or alcohol to impair the victint of the sexually otiented

offense or to prevent the vict3m from resisting;

(f) If the offender or delinquent child previously has been convicted of or pleaded guilty to, or been adjudicated

a delinquent child for committing an act that if committed by an adult would be, a criminal offense, whether the
offender or dclinquent child completed any sentence or dispositional order imposed for the prior offense or act and, if
the prior offense or act was a sex offense or a sexually oriented offense, whether the offender or delinquent child
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participated in available progmms for sexual olfenders;

(g) Any mental illness or mental disability of the offcndet or detinquent child;

(h) The nature of the offender's or delinquent child's sexual conduct, sexual coatact, or interaction in a sexual
context with the victim of the sexually oriented offense and whether the sexual cottduct, scxual contact, or interaction in

a sexual context was part of a demonstrated pattern of abuse;

(i) Whether tho offender or delin(Iuuut child, during the commission of the scxually oriented offcnse fbr which

sentence is to be imposed or thc order of disposition is to be tnade, displayed eraetty or made one or more threats of

cruetty;

(j) Any additional behavioral chaeacteristics that contribute to theoffonder's or delinquent obild's conduct

(4) Afier reviewing all testimony and evidence presented at the lteating conductcd under division (B)(I) of tlris
seetion and the fActors specified in division (B)(3) of this section, the court shall determine by eleai and convincing

evidence whether the sttbject offcndet ot delinquent child is a sexual predator If thc court determines that the sub,ject

offendcr or delinquent child is not a aexual predator, the eourt shall specify in ttre offender's sentence and the judgment
of conviction that contains the sentence or in the delinquent child's dispositional ordet, as appropriato, €hat the court has

determiued that the ofTender or defiuquent child is not a sexual predator and the reason oi roasons why the court

determined that the subject ofTcnc3er or delinquent child is not a sexual predator If the coutt determines by clcar and
convineing evidenoe that the subject offendet or delinquent child is a sexual predator, the court shall speeify in the
of'fender's sentence and the judgrnent of eonviation that contains the sentence ot in tbe delinqnent child's dispusitional
order, as appropriate, that the court has determined that the offender oi delinquent child is a sexual predator and shall

specify that the determination was pursuant to division (B) of this section In any case in which Qre sexually otiented
offense in question is an aggtavated sexually oriented offense, the comt shall speciiy in the ofTendcr's sentence and the
judgrrtcnt of conviction that contains the sentence that the offender's of'fense is an aggtavated sexuaily oriented offense

The offender or delinquent ehild and the prosecutor who prosecuted the offender or handled the case against tha

delinquent child fot the sexually oriented offcnsc in question may appeat as a matter of right thc court's determination

ander this division as to whether the of3'endet or tielinquent child is, or is not, a scxnal predatot

(5) A hearing shall not be eondueted under division (B) of this section regarding an offender if thc sexually

oriented oftense in question is a soxually violent of'fonso, if the indictment, count in the indictment, or inthrmation

charging the offense also included a sexually violent predator specification, and if the offender is convicted of or pleads

guilty to that sexually violent predator specification

(C) (1) It a person was convicted of or pleaded guilty to a sexuatly orienicd oftense that is not a registmtion-exempt

sexually oriented offense prior to January 1, 1997, if the petson was not sentenced for the offense on or after Janua;y 1,

1997, and if, on or after January l, 1997, the offender is serving a term of imprisonment in a sta£o correetional

institution, the department of rehabilitation and correction sirall do whichever of the following is applicable:

(a) If the sexuatiy oriented of3ense was an oPfense desetibed in division (1])(I)(c) of secdinn 2950 07 ojthe

Revised Cods or was a violent sex offense, the deparhnent shall notify the court that sentenced the offendet of this fact,

and the court shall conduct a hearing to deterntine whether the offender is a sexual predator

(b) Ifdivision (C)(1)(a) of this section does not apply, the department shatl deternrine whether to recommend

that the offender be adjudicated a sexual predator In ntakiug a determination uoder this division as to whether to
recomrnend that the offender be adjndicated a sexual predator, the department shall consider all relevant factors,
including, but not limited to, all of the factors speciffed in divisions (B)(2) and (3) of this section lf the departtnent

determines that it will recommend that the offender be adjudicated a sexual predator, it immediately shall send the
recomtnendation to the court that sentenced the offender If the department determines that it will not recommend that
the offender bu adjudicated a sexual predator, it immediately shall send its detetmination to the court that sentenced the
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oifunder In all cases, the department shall enter its determination and recommondation in the offender's institutional
rccord, and the court shall proceed in accordance witlt division (C)(2) of this section

(2) (a) If the department of rehabilitation and eorreetion sends to a court a notice under division (C)(I)(a) of this

section, the court shall condnct a hearing to determine whether the subject offender is a sexual predator If, pursuant to
division (C)(1)(b) of this section, the department sends to a corut a recommendation that an offender be adjudicated a

sexual predator, the court is not boutrd by the department's recommcndation, and the courtshall conduct a hcaring to
detennine whetJrer tlre offender is a sexual prcdator In any case, the comt shall not make a detetmination as to whether
the offender is, or is not, a sexual predator without a ftcaring Ilte court may hold the hearhig and tnake the

dctermination prior to the offender's retease from imprisonment or at any tiine within one year following the offendei s

release from that imprisonment

(b) If, pursuant to divieion (C)(I)(b) of this section, tho department sends to the court a deteimination that it is

not reoonnnending that an offender be adjudicatud a sexual predator, the court shall not make eny determination as to
whethet the offender is, or is not, a sexual predator but shall determine whether the offender previously has been

convicted of or pleaded guilty to a sexttally oriented offense other than the offense in relation to which the department
made its determination or previoruly has been convicted of or pleaded guilty to a child-vicBm otiented offense

7he court may conduet a llearing to determine whether the offender previously has been canvictcd of orpleaded

guilty to a sexually oriented offense or a child-victim oriented otlense but may mako the determination without a
hearing However, if the court determines that the offender previously has been catrvicted of or pleaded guilty to such

an offbnse, it shall not impose a requirement ihat the offender be subject to the comnnuiity notification provisions

contained in seerions 2950 10 and 2950 17 of dhe Revfsed Code withont a hearing In determining whether to impose the

community notificatian reqttirement, the court, in the circumstanees described in division (E)(2) of this scetion, shall

apply the presumption specified in that division The cotut sltall include in the offendac's instimtional record any
detetmination made under this division as to whether the offenderpreviously has been convicted of or pleaded guilty to

a sexualty oricnted offense or chiid-victim oriented offense, and, as such, whether the offender is a habitual sex

offender

(c) Upon schodtding a hearing under division (C)(2)(a) or (b) ofthis sectinn, the court shall give the offendet

and the prosccutor who prosecuted the offendor f'or tho scxttally oriented offense, or thatprosecutot's successor in
offSce, notice of the date, time, and place of tlre liearing If the hearing is saheduted under division (C)(2)(a) of this

section to dctermine whetber the offender is a sexual predator, the prosecutori,vho is given the notice may contact the
depattmeat of rehabilitation and correction and request that the department provide to tlre prosecutor all information the

department possesses regarding the ofTender that is rr:levant and neccssary for usc in making the determination as to
whether the offender is a sexual predator and that is not privileged or confidential undet law If the prosecutor makes a

request fur that information, the department prornptly shall ptovide to the prosecntor all information the depattment

possesses regarding the of'fendet that is not ptivileged or confidential undet law and that is relevant and necessary for
making that determination A hearing scheduled nnder division (C)(2)(a) of this section to determinc whetlrer the

offender is a sexual predator shall be con(luoted in the manner deseribed in division (B)(1) of this section regarding
ftearings conducted under that division and, in making a determination under this division as to whether the offender is a
sexual predator, the court shall consider all relevant fautors, including, but not limited to, all of the factors specified in

divisions (B)(2) and (3) of this section After reviewing all testimony and evidence presetrted at the sexual predator
hearing and the faetors specified in divisions (B)(2) and (3) of this section, the court shall determine by clear and
convincing evidence whether the offendet is a sexual predator If the court determines at the sexual prcdator hearing that

the offender is not a sexual predator, it also shall detcrminc whether the offender previously has bcen convicted of or
p[eaded guilty to a sexually oriented offonse other than the offense in relation to which the hearitrg is being conductcd

Upon rnaking its determinations at the sexual predator hearing, the court shall proceed as follows:

(i) If the comt determines that the offender is not a sexual predator and that the offender previously has not
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bcen convicted of orpleaded guilty to a sexually oriented offense other than the offense in relation to which the hearing

is being couducted and previonsly has not been convicted of or pleaded guilty to a child-victim oriented offense, it shall

Include in the offendex's institutional recoi'd its determinations and the reason or rcasons why it determined that the

offender is not a sexual predator

(ii) If the comt determines that the offender is not a sexual predator bnt that the offender previously has been

convicted of'orpleaded guilty to a sexually oriented offense other than the offense in relation to which the heating is
being conducted or previously has been convicted of or pleaded guilty to a child-victim orienred offense, it shall include

in the ofPender's institutional record its detemsination that the otfender is not a sexual predator but iy a habitual sex
offender and the reason or reasons why it detetmined that the offender is not a sexual predator, shall attach dte
(leterminations and the reasan or reasons to the offender's sentence, shall spccify that the determinations were pursnaut

to division (C) of this seetion, shall provide a copy of the detcnninations and the reason or reasons to the offettdet, to
the prosecuting attorney, and to the departmcnt of rehabilitation and correction, and may impose a requirement that the

offender be subjmt to the comtnunity notification provisions contained in sect7nm 2950 10 and 2950 11 of the Revised

Code In deteunining whether to impose the community ttotification requircments, the court, in the circumstances
dcscribed in division (13)(2) of this section, shall apply the presumption specified in that division Ihe offendet shall not

be subject to those comtnunity notification provisions relative to the sexually oriented offense in question if the court
does not so impose the requirement descxibed in this division If the court imposes that requiremcnt, thc offender may

appeal the judge's detennination that the offender is a habitual sex of'fender

(iii) If the court determines by clcar and convincing evidence that the of'fendet is a sexual predator, it shall

enter its determination in the offender's institutional record, shall atlaeh the detetmination to the offender's sentence,

ahall specify that the determination was pursuant to clivision (C) of this section, and shall provide a copy of the
determination to the of'fbnder; to tho prosecuting attomcy, and to the department of rehabilitation and correction The

offendcr and the prosecutor may appeal as a matter of right tha judge's determination under divisions (C)(2)(a) and (e)

of thissection as to whether the offendet is, or is not, a sexual predator

If dre hearing is scheduled under division (C)(2)(b) of this scetion to detetmine wiiether the offcnder

previously has been convicted of or pleaded guilty to a sexually otiented off'ense or a child-victim oricnted offense or

whether to subject the offendcr to the community notification provisions containnd in secfluns 295010 and 295011 of

the Revised Code, upon making the dotenaination, tire conrt shall attach the detertnination or determinations to the

offendc['s sentence, shall povide a copy to the offender, to the prnsecuting attorrrey, and to the departnlent of
rehabilitation and correction and may hnpose a requirement that the offender be subject to the community notification

provisions In detennining whether to impose the community notification requiroments, the coutt, in tlte ciraumstances
described in division (E)(2) of this sectiou, shall apply the prestunption specified in that division Ihe offender shall not
be subject to the conununity notification provisions relative to the sexually oriented offense in question if the coutt does

not so itnpose the requirement described in tfris division If the court imposes that requirement, the offender may appeal

the judge's determination that the of'fender is a habitual scx offender

(3) The changes made in divisions (C)(1) and (2) of this section that take effect on the eff®ctive date of this
amendment do not require a court ta conduct a new ltearing nnder those chvisions for any offendec regarding a sexually

oriented offense if, prior to the effective date of this amendment, the court previously conductnd a hcaring under those
divisions regarding that offense to determinc whether the offettdor was a sexual pn;dator The changes made in divisions

(C)(1) anci (2) of this section dint take effect on the effective date of this amendment do not tcquite a coutt to conduct a
hearing wtder those divisions for any offender regarding a sexually oricnted offense if; priot to the effective date of this

atnendnient and pursuant to those divisions, the department of rebabilitation and correction recommended that the

offender be adjudicated a sexual predator regarding that of3ense, and the court denied the recommendation and
determined that the offender was not a sexual predator without a hearing, provided that this provision does not apply if

thc sexually oriented offense in question was an offensc described in division (D)(I)(c) of sectton 2950 01 of alve

Revised Code
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(D) (I) Division (D)(l) of this section does not apply to any person who has been convicted of orpleaded guitty to

a sexually oriented off'ense Division (D) of this section applics only to delinquent children as provided in Chapter 2152

of the Revised Code A person who has been adjudicate8 a delinquent child for committing a sexually oricnted offense
that is not a regislration-exempt sexually oriented ofiense and who has been classified by a juvenile court judge a

juvenile off'ender registrant or, if appliaable, additionally has been determined by ajuvenile coust judge to bc e sexual

predator or habitual sex offender, nray petition the adjodicating coutt for a reclassification or declassifieation pursuant

to section 2152 85 of theRevised Code

A judge who is reviewing a sexual predatot determination for a delinquent child under section 2152 84 or

21.52 85 of the Revised Code shall comply with this section At the hearing, the judge shall cousider all relevant

evidence and infotnlation, ipcltrding, but not limited to, the factors set fotth in division (B)(3) of this section The judge

shall not et7ter a determinatinn that the delinqttent child no longer is a sexual prcdator nnless the jndge determines by
clcar and convincing evidence that the delinquent child is nnli'Kciy to commit a sexually oriented offense in the future it
the judge entcrs a determination ander this division that the delitrquent child no longer is a sexual predatot, the judge
shall notify the bureau ofbriminal identification aud investigation of the determination aald shall include in the notice a
statetnent of the reason or reasoas why it determined that the delinquent child no longer is a sexual predator Upon
receipt of the notification, the bureatt prompely shall notify the sheriff with whom the delinquent ehild most recently

registered under section 2950 04 or 2950 05 of the Revised Code of the determination that the delinquent child no longer

is a sexual predator

(2) If an offender who has been convicted of or pleaded guilty to a sexually oriented o3fense is classified a sexual

predator pursuant to division (A) of this section or has been adjudicated a sexual predator relative to the ofYense as

described in division (B) or (C) of this section, subject to division (F) of this section, the classification or adjudication of

the offender as a sexual prredater is permanent and continues in eff8et until the offender's deatlr and in no case shall the

classification or adjudication be rentoved or terminated

(E) (1) If a person is oonvicted of or pleads guilty to committing, on or after January 1, 199), a sexually oriented

offense that is not a registration- exempt sexuaily oriented ofT'ense, the judge who is to impose sentence on the offender
shall determine, prior to sentencing, whother the offender previously has been convicted of or pleaded guilty to, or
adjudicated a delinqtrent child fot committing, a sexually odented offense or a child-victim odented offense and is a

habitual sex offender The judgo who is to inipose or has imposed an order of disposition upon a child who is

adjudicated a delinquent child fbr committing on os after lanuary 1, 2002, a sexually oriented ofFense that is not a
registtation-exempt scxually oriented offense shall detctmine, prior to cntezing the order classifying the delinquent child
a juvenile of'fender registrant, whethet the delinquent child pteviously has been convicted of orpleaded guilty to, or
adjndicated a detinquent child fbr aomtnitting, a sexnally oriented offense or a child-victim oriented offense and is a

habitual sex offender, if e9ther of'the following applies:

(a) The judge is required by section 2152 82 or division (A) of section 2152 84 of the Revised Code to classify

the child a juvenile offender registrant;

(h) Division (B) of section 2152 83 of the Revised Cbde applies regarding the child, the judge condncts a

hearing under that division fbr the purposes desctibed in ttiat division, and the judgc determines at that hearing thai the

child will be classified a jttvenile offender registrant

(2) If, under division (F.,)( I) of this section, the judge determines that the offender or delinqnent child previonsly

has not been convicted of orpleaded guilty tn, or been adjudicated a delinquent child fbr committing, a sexua?ly

orienled offense or a child-vicfim oricnted offense or that the offender otherwise does not satisfy the eriteria for being a

habitual sex offender, thc judge strall spccify in the of'feode>'s sentencc or in the order classifying the detinquent child a
juvenile offonder registrant that the judge has defemtincd that the offender or dolinqucnt child is not a habitual sex

offender
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If, under division (E)(1) of this section, thejudge detettnines that the off8nder or detinquent child prcviously has

been convicted of or p3eadcd guilty to, or been adjudieated a delinquent child fbr committing, a sexually oriented

offense or a ehild-victim oriented offense and that the offender satisfies all other ctiteria fbr being a habitual sex

ofPetder, the offendet or delinquent child is a habima3 sex offender or habitual child-victim offender and the court shall
deterntine whether to impose a reqnirement that the offender or delinquent child bc subject to the cornmunity

Iu making the dctetminationnotification provisions contained in sectiw+s 295010 and 29.50 11 o,Jthe Revised Code

regarding the possible inrposition of the community notification requirement, if at least two of the sexnally otiented
offenses or child-victim oriented offenses that are the basis of the habitual sex offender or ltabitual chitd-vietim off'ondcr
determination were committed against a victim who was unde eighteen ycars of age, it is presumcd that subjecting the

offendcr or delinquent child to the conimunity notification provisions is necessary in o.der to coinply witlr the

determinations, findings, and declatations of the general assenibly regarding sex offenders and child-victim offenders

that are set forth in section 29.50 02 of tTie Revtred Code When a judge determinesas desc.-eibedinthisdivision that an

offender or delinquent child is a habitual sox offender or a habitual child-victim offender, the judge shall specify in the
offender's scntcneo and the judgment ot conviction that contains the sentcnce or in the order classifying the delinquent

child ajuveaile offender t'egistrant that the judge has determined that the offender or delinquent child is a habitual sex

offender and may impose a requirement in that sentence and judgment of conviction or in that order that the offendet oc

delinquent child be subject to the community notification provisions contained in secaions 295010 and 295011 of the

Revired Code Unloss the habitual sex offender also has been adjudicated a sexual predator rejative to the sexually

oriented offense in question or the habitual sax offender was convicted of or pleaded gttilty to an aggravated sexually

ociented offense, the offender oe delinquent child shall be subject to ffiose community not'tf7cation provisions only if the

court imposcs the requirement described in this division in the offender's sentence and the judgment of conviction or in
the order classifying the dalinquent child a juvenile otfendet registrant If tlte court detcrmines pursitant to this division
ot division (C)(2) of this section that an offender is a habittial sex offender, the deterntination is pcrmanent and

continues in effect until the offender's death, and in no case stuzii the determination be removed or tetminated

If a court in another state, a fedetal court, military oour¢, or ?ndian tribal comt, or a court in any nation other than

the Unitod Statcs determines a person to be a habitual sex ofPender in that jurisdiation, the person is considered to be

determined to be a habitual sex of'fender in this state If tlre court in the other state, the federal coart, military court, or
Indicn tribal cotut, or the court in the nalion other than the United States subjects the habitual sex offender to

community notification regarding the person's place of residence, the person, as much as is prncticable, is subject to the

comtnunity notification provisions regarding the person's place of residence that are contained in sections 2950 10 and

295011 of the Revised Code, unless the court that so suI?jected the person to cotnmunity notification detetmincs that the

person no longcr is subject to community notification

(F) (I) An offcndor or delinquent child classifie<t as a sexual predator may petition the eourt of common pleas or,
for a delinquent ohild, the juvenile eourt of the couuty in which tite offender ot delinquent child resides or temporarily is
domiciled to enter a determination that the offender or delinquent child is not an adjudieated sexual predator in this statc

forpurposcs of the registtation and other requirements of this chapter or the cnmmunity notification provisions

eontained in sections 2950 10 and 2950 11 oJ rhe Revised Code if all of the following apply:

(a) I he offender or dolinquent child was convicted of; pleaded guilty to, or was adjudicated a delinquent child
for committing, a sexually oriented offease that is not a registmtion-excmpt sexually otiented offense in another state,;n

a federal court, a military coutt, omIndian tribal court, or in a court of any nation other than the Unitcd States

(b) As a result of the conviction, plea of guilty, or adjudication described in division (F)(1)(a) ot this section,
ilie offcnder or delinquent child is required uuder the law of the jurisdicdon under which the oflender or delinqnent
child was convicted, pleaded guilty, or was adjudicated to register as a sex offender tmtil the offender's or delinquent

child's death

(c) 7he offendet or dolinquent child was automatically classified a sexual pfedator under division (A) of this

section in relation to the convictioa, guilty plea, or adjudication desctibed in division (F)( i)(a) of this section
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(2) Ihe coutt may enter a determhiation that the of'fender or delinquent child filing thc petition described irt

division (F)(1) of this seetion is not an adjudicated sexual predator in this state for purposes of the registmtion and other

requirements of this chapter ot the community notification provisions contained in sections 29-50 10 and 295011 of the

Revised Code only if'the offender or delinquent child proves by clcar and cottvincing evidenee that the reqttirement of

the otber jurisdietion that the offende-r or delinquent child register as a sex offender until the offander's oi delinquent
child's death is not substantially similar to a classification as a sexual prc<lator for purposes of this chapter Ifthe court

enters a determination that the offender or delinquent child is not an adjndicated sexual predator in this state for those

purposes, the court sltall include in the determination a statement of the reason or reasons why it so determined

(G) If, prior to the cftective date of this section, an otfendcr or delinquent child was adjudicated a sexual predator

or was determined to be a habitual sex nfPender under this section or section 2152 82, 21.52 83, 2152 84, oi 2152 8.5 of

theRevisedCode and if; onand aftet the efTectivedate of this amendment, tite sexually oxiented offensc upon which the

classification or determination was based nn fonger is considered a sexuallv otiented offense bttt instead is a
child-vietim oriented offonso, notwitlistanding the redesignation of that oflense, on and after the effective date of ihis

amendment, all of the following apply:

(1) Divisioos (A)(1) or (2) oi (E)(1) and (2) of section 29.50 091 [2950 09 11 of the Revised Code apply rcgarding

the offcnder or eltild, and the judge's classification ot detetmination made prior to tho effcetive date of this amendment

shall be considered fbi all purposes to be a classificatSon oi detetmination thatt classifies the offender or child as

described in those divisions

(2) Iho offender's oi child's classification oi determitnation tmder divis[ons (A)(1) or (2) or (E)(I) and (2) of

sectior+2950 091 [2950 09 1] of the Revised Code shall be considcred, for purposes of section 2950 07 of the Xevised

Code and for all other purposes, to bc a eontintiation of the etassi4ication or tletermination made prior to the efective

date of this amendment

(3) The offender's or child's duties undor this chapter relative to that classification or detertnination sltall be

considered for all punposes to be a continoation of the duties related to that classification or determination as thcy

exisled prior to the effeetive date of titis anicntlment

FTISI'ORY: 146 v H 180 (Eff 11-97); 147 v H 565 (Eff 33099); 148 v H 502 (Eff 3-15•2001); 149 v S 3(Eff
1-1-2002); 149 v S 175 (P.f1 5-7-2002); 149 v H 485 (EtY 6-13-2002); 149 v Ii 393 Eff 7-5-2002; 150 v S 5, § 1, eff

7-31 03
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pRCAnn 29.5011 (2006)

§ 2950.11 Persons to be notified within geographical area

(A) As used in this section, "specified geographical notification area" means the geographic atea or areas within
which the attorney gener al, by rule adopted under 5ection 29.50 1.3 oJ the Revised Code, requires tlie notice described in
division (B) of this section to be given to the persous identified in divisions (A)(2) to (8) of this section. If a person is
convicted of or pleads guilty to, or has been convicted of or pleaded guilty to, either a sexually oriented offense that is
not a regist ation-exempt sexually orientcd offense or a child-victim oriented offense, or a person is adjudicated a delin-
quent child for committing eitlrer a sexually oriented offense that is not a registration-exempt sexually or'icnted offense
or a child-victim oriented offense and is classified ajuveniie offender registraut or is an out-of-state juvenile offender
registrant based on that adjudication, and ifthe offender or delinquent child is in any category specified in division
(F)(1)(a), (b), or (c) of this section, the sheriff with wtrom the offender or delinquent child has most recently registered
under section 2950 04, 29.50.041 (29.50 04 1), or 29.50 05 ojthe Revised Code and ihe sheriff to witom the offender or
delinquent child ntost recently sent a notice of intent to reside under section 29.50 04 or 2950.041 [2950 04.1) ofthe

Revised Code, within the period of tirne specified in division (C) of this sectioat, shall provide a written notice contain-
ing the information set forth in division (B) of this section to all of the persons described in divisions (A)(1) to (9) of
this section If the sheriff has sent a notice to the persons described in those divisions as a result of receiving a notice of
intent to reside and if the offender or delinquent child registers a residence address that is the sante residence address
described in the notice of intent to reside, the sheriff is not required to send an additional notice when the offendet or
delinquent child registers The sheriff shall provide the notice to all of the following persons:

(1) (a) Any occupant of'each residential unit that is located within one thousahd feet of the offender's or delin-
quent child's residential pretnises, that is located within the county served by the sheriff; and that is not located in a
rnulti-unit building. Division (D)(3) of this section applics rs:garding notices required under this division.

(b) If the offender or delinquent child resides in a ntulti-unit building, any occupant of each residential unit that
is located in that multi-tinit building and tttat shares a common hallway with the offender or delinquent child. For pur-
poses of this division, an occupant's unit sfrares a common hallway with the offender or delinquent cltild ifthe entrance
door into the occupant's unit is located on the same floor and opens into the same hallway as the entrance door to the
unit the offender or delinquent child occupies Division (D)(3) of this section applies regarding notices required under

this division

(e) The building manager, or the person the building owner or condominiun unit owners association atrtiiorizes
to exercise management and control, of each multi-unit building that is located within one thousand feet of the of=
fender's or delirrquent child's residential premises, including a multi-unit building in which the offender or delinquent
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child resides, and that is located within the county served by the sheriff In addition to notifying the building manager of
the person authorized to exercise management and control in the multi-unit building under this division, the sheriffshal[
post a copy ofttae notice proininently in each common entryway in the building and any other location in the building
the sher iff determines appropiate. The manager or person exercising management and corrtrol of the bui(cling shall
permit the sheriffto post copics of'the notice under this division as the sheriff determines appropriate In tieu of posting
copies of'the notice as described in this division, a sheriff may provide notice to all occupants of the multi-unit buildirtg
by tnail or personal contact; if thc sherif'f so notifies all the occupants, the sheriff is not required to post copies of the
notice in the common entryways to the building Division (D)(3) of this section applies regarding notices required under

this rlivision

(d) All additional persons who ara within any category of nciglibors of the offender or delinquent child that the
attorncy general by rule adopted under section 2950.1.3 of the Revised Code requires to be provided the notice and wlio

reside within the county served by the sheriff;

(2) The executive director of the prblic children services agency that hasjnrisdiction within the specified geo-
giaphical ootificatioii area and that is located within the county served by the sheriff;

(3) (a) The superintertdent of'each boatd of education of a school district that has schools within ttte specified
geographical notification area and that is located within the county served by ttre sheriff;

(b) Fhe principal of the school within the specified geographical notification area attd witliin the county served

by the sheriff that the delinquent child attends;

(c) If the delinquent child attends a school outside of tire speciGed geographical notification area or outside of
the school district where the delinquent child resides, the superintendent of the board of education of a school district
that governs the school that the delinquent child attends and the principal ofthe school that the delinquent child attends.

(4) (a) Ihe appointing or hiring ofGeet of each chartered nonpublic school located within the specified geo-
graphical notification arca and within the cormty served by the sheriff or of each other school locatecl withiu the speci-
fied geographical notification area aud within ttre county served by the sheriff and that is not operated by a board of
education described in division (A)(3) of this section;

(b) Regardless ofthe location of the school, the appointing orhiring offrcer of a chartered nonpublic school that
the delinquent child attends

(5) The director, head teacher, elementary principal, or site administrator of each preschool program governed by
Chapter 3301. of the Revised Code that is loeated within the specified geographical notification area and within the

county served by the sheriff;

(6) The administrator of each ehild day-care center or type A family day-care home that is located within the
specified geographical notification area and within the county served by the sheriff, and the provider of'each certified
type B family day-care home that is located within the specified geographical notification area and within the county
served by the sheriff As used in this division, "child day-care centet," "type A fan ily day-care lrotne," and "ccrtified
type I3 family day-care home" have the same meanings as in section .5104.01 oJ tTze Revised Code.

(7) fhe president or other chief administrative officer of each itrstitution of higher education, as defrned in section

2907 03 ofYhe Revised Code, that is located within the specified geographical notification area and within the county
served by the sherif'f; and the chief law enforcement officer ofthe state university law enforcement agency or cainpus

police department established under section 334.5 04 or 1713 50 of the Revzred Code, if any, that serves that iustitution;

(8) The sheriffof'each county that includes any portion of the specified geographical notification area;

(9) Ilttte offendar or delinquent child resides within the county served by the sherif"f; the chief of police, marshal,
or other chief law enforcement offrcer of the municipal corporation in whiclt the offender or delinquent child resides or,
if the offender or delinquent child tesides in an unincorporated area, the constable or chief of the police departrnent of
police district police force of'the township in whiclt the offender or delinquent child resides

(B) The notice required under division (A) of this section shall include all of the following iaformation regarding

the subject offender or delinquent child:

(1) 1 he offender's or delinquent child's name;
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(2) The address or addresses of'the offender's residence, school, institution of higher education, ot place ofetn-
ploytnent, as applicable, or the delinquent child's residence address or addresses;

(3) I'he sexually oriented offense or child-victizn oriented offense of'which the offender was convicted, to which
the of'fendet pleaded guihy, or fot which the child was adjudicated a delinquent child;

(4) All of the following statements that are applicable:

(a) A statement that the offender has becn adjudicated a sexual predator, a statement that the offender has bcen
convicted of or pleaded guilty to an aggravated scxually oriented offense, a statement that the delinquent child has been
adjudicated a sexual predator and that, as of the datc of the notice, the court Iras not entered a determination that the
delinquent child no Ionger is a sexual predator, or a statement that the sentencing or reviewing judge has determined
that the offender or delinquent child is a habitual sex offender and that, as of the date of the notice, the determination
regarding a delinquent child has not been removed pursuant to section 2152-84 or 2152 8.5 of the Revised Code;

(b) A statement that the ofYender has been adjudicated a child-victim predator, a statement that the delinquent
cliild has been adjudicated a child-victim predator and that, as ofYhe date of tbe notice, the court has not entered a de-
termination that the delinquent child no longer is a child-victim predator, or a statement that the sentencing orreviewing
judge has detcrmined that the oftender or delinquent child is a habitual child-vietitn offender and that, as of the date of
the notice, the determination regarding a delinqttent child has not been removed pursuant to sectinri 2152.84 or 21.52-85

of the Revised C ode;

(5) The offender's or delinquent child's photograph

(C) If'a sheriff with whom an offender or delinquent child registers undet section 29.50 04, 29.50.041 [29.i0.04-1 J,

or 2950.03 ofthe Revised Code or to wltotn the offender or delinquent child most recently sent a notice of inteat to re-

side under section 29.50 04 or 2950.041 [29.50 04 1 J of the Revr.scd Code is required by division (A) of this section to

provide notices regarding an olCcnder or delinquent child and if, putsuant to that reqttirement, the stteriff provides a no-
rice to a shetiff of one or ntore other counties in accordance with division (A)(8) of this section, the sheriff of each of
the other counties who is ptovided notice under division (A)(8) of this section shall provide the notices described in
divisions (A)(1) to (7) and (A)(9) of this section to each person or entity identified within those divisions that is located
within the specifiad geographical notification area and within the cotmty served by the sheriff in question

(D) (1) A sherif€required by division (A) or (C) of this section to provide notices regarding an offender or delin-
quent child shall provide the notice to the neighhots that are descrSbed in division (A)(1) of this section and the notices
to law enforcement personnel that are described in divisions (A)(8) and (9) of this section as soon as practicable, but no
later than five days after the offender sends the notice of intent to reside to the sheriff and again no later than five days
after the offender or delinquent cfiild registerc with the slteriff or, if the sherifP is requircd by division (C) of'this scotion
to provide the notices, no later thart five days atter the shet iff is provided the notice describcd in division (A)(8) of this

section.

A sheriff required by division (A) or (C) of this section to provide notices regarding an oft'ender or delinquent
child shall provide the rtotices to all other specified persons that are described in divisions (A)(2) to (7) of this section as
soon as practicable, but not later than seven days after the offender ot delinquent child registets with the sheriff or, if the
sheriff is required by division (C) of this section to pruvide the notices, no later than five days after the sheriff is pro-
vided the notice described in division (A)(8) of this seetion,

(2) If an offender or delinquent cltild in relation to whom division (A) of'this section applies verifies the of-
fender's or delinquent child's current residence, school, institution of higher education, or place of etnploytnent address,

as applicable, with a sheriff pursuant to seetiorr 2950 06 of the Revised C:ode, the sheriff may provide a written notice

containing the in,tisrmation set forth in division (B) of'this section to the pcrsons identified in divisions (A)(I) to (9) o1
this section If a sheriff provides a notice pursuant to this division to ttie sheriff of one or more othcr counties in accor-
dance with division (A)(8) of this section, the sheriff'of each of the other counties who is provided the notice under di-
vision (A)(8) of this section ntay provide, bnt is not required to provide, a written notice containing the inforntation set
forth in division (B) of this section to the persons identified in divisions (A)(1) to (7) and (A)(9) of this seation

(3) A sheriff may prrovide notice under division (A)(1)(a) or (b) of this section, and may provide notice under di-
vision (A)(1)(c) of this section to a bttilding manager or person authorized to exercise management and control of a
building, by mail, by personal contact, or by leaving the notice at or under the entry door to a residential unit. For pur-
poses of divisions (A)(1)(a) and (b) of this section, and the portion of'division (A)(1)(c) of'this section relating to the
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provision of notice to occupants of a multi-unit building by mail or personal contact, the provision of one wr itten notice
per unit is deemed as providing notice to all occupants of that unit

(F.) All fnformation that a sheriff'possesses rcgarding a sexual predator, a habitual sex offender, a child-victim
predator, or a habitual child-victim offender that is described in division (B) of this section and that must be providecl in
a notice required uaider division (A) or (C) of this section or that rnay be provided in a notice authorized under division
(D)(2) of this scction is a public reeord that is open to inspection under section 149 43 of the Revrsed Code.

l he sheriff'shall not cause to be publicly disseminated by means of'the internet any of the informat'ron described in
this division that is provided by a sexual predator, habitual sex offender, child-victim predator, or habittral child-victim
offender who is a juvenile offender reg(strant, except when the act that is the basis of ttte child's classification as a juve-
nile offender iegistrant is a violation of, or an attempt to commit a violation of, section 290.3.01, 2903 02, or 2905 01 of

tire Revised Code that was commilted with a purpose to gtatify ttte sexual needs or desires of thc child, a violation of

section 2907 02 of the Revired Code, ot an attempt to commit a violation of that sectiou

(F) (1) ihe duties to provide the notices described in divisions (A) and (C) of this seetion apply regarding any of-
fender or deiinquent child who is in any of tlle following categories, if the otlrer criteria set forth in division (A) or (C)
of this section, whichever is applicable, are satisfied:

(a) The offender or delinquent child has been adjudicated a sexual predator relative to the saxually oriented of-
fense for which the offender or delinquent child has the duty to register under section 29.50 04 of the Revised Code or
has been adjudicated a child-victim predator relative to the child-victim oriented offense for which the offender or child
has the cluty to register under section 2950 041 [29.50.04 1] of the Revised Code, and the court has not subsequently

determined pursuant to section 2152 84 or2152 8.5 ofthe Revised Code regarding a delinquent child that the delinquent
child no longer is a sexual predator or no longer is a child-victim ptedator, whichever is applicable

(b) ihe offender or delinquent cliild has been determined pursuant to division (C)(2) or (F) of section 295009
or 2950.091 [2950,09 11, division (B) of se.ctfon 2152 8.3, section 2752 84, or seetion 2152.85 of the Revised Cocte to ba
a habitual sex ofi"cnder or a habitual child-victim offender, the court has imposed a requirecnent under that division or
section sttbjecting ttte habitual sex offender or habitual child-vicfim offender to this section, and the determination has
not been retnoveci pursuant to section 21.52 84 ot 2152 85 of the Revised Code regarding a delinquent child

(c) 1 he sexually oriented offense for which the offender has the duty to register under section 2950.04 oj the

Revrseci Code is an aggravated sexually oriented offense, regardless of whether the offender has been adjudicated a sex-
ual predator relative to the offense or has been determined to be a habitual sex offender.

(2) Fhe notitecation provisions of this section do not apply regarding a person who is convicted of or pleads guilty
to, has been convicted of or pleaded guilty to, or is adjudicated a delinquent child fot committing, a sexually oriented
offense or a child-victint oriented offense, who is not in the category specified in either division (F)(1)(a) or (c) of this
section, and who is determined pursuant to division (C)(2) or (E) of section 2950 09 or 2950 091 [2950A9.11, division

(B) of section 2152 83, section 21,52 84, or seetion 2152 8.5 of dhe Revised Code to be a habitual sex offender or habittral

child-victini offender unless the sentencing or reviewing court imposes a requirement in the offender's sentence and in
the judgment of conviction that contains the sentence or in the delinquent child's adjudication, or irnposes a requirement

as described in division (C)(2) of'cectton 29.50 09 or 29.50.091 [2950 091] of the Revised C'ode, that subjects the of-

fender or the delinquent child to the provisions of'this section.

((3) The departnient ofjob and family services slrall compile, maintain, and update in January and July of each year,
a list of all agencies, centers, or homes of a type described in division (A)(2) or (6) of'this section that contains the nante
of eacit agency, center; or home of that type, the county in which it is located, its address and telephone number, and the
name of an administrative officer or employee of the agency, centet, or home. The deparvnent ofeducation shall com-
pile, rrraintain, and update in Ianuary and July of each year, a list of all boards of'education, scltools, or programs of a
type described in division (A)(3), (4), or (5) of'this scetion that contains the name ol'each board of education, school, or
program of that type, ttte county in which it is located, its address and telephone nnnibcr, the rcante of the superintendent
oithe hoard ot of an adtninistrative officer or employee of the school or progratn, and, in relation to a board of educa-
tion, thc county or counties in which each of its schools is located and the address of each suclt school The Ohio board
of regents shall cornpile, maintain, and update in January and luly ofeacli year, a list of all institutions ofa type de-
scribed in division (A)(7) of this section that contains the name ofeaeh such institution, the couuty in which it is lo-
cated, its address and telephone number, and the name of its president or other chief administrative offrcar A slterifl
required by division (A) or (C) ofthis section, or authorized by division (D)(2) of this section, to provide notices regard-
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ing an offeodet or delinquent child, ot a designee of a sheriff of that type, may request the department of'job and family
services, departenent of education, or Ohio board of rcgents, by telephone, in person, ot by inail, to provide the sheriff or
designee witii the names, addresses, and telephone numbers of the appropriate persons and entities to whom ttie notices
described in divisions (A)(2) to (7) of this section are to be provided Upon receipt of a request, the department ot board
shall provide the requesting sheriff or designee with the names, addresses, and telephone mmiibers of the appropriate
persons and entities to whom those notices are to be provided

(TI) ( I) iJpon the rnotion of'the offender or the prosecuting attorney of'the county in which the offender was con-
victed of or pleaded guilty to the sexually oriented offense or child-victim oriented offense for which the offender is
suttject to community notification under this section, or upon the motion of the sentencing judge or thatjudge's succes-
sor in office, the judge rnay schcdule a hearing to determine whether the interests of j ustice would be scrved by sus-
pending the community notification requirernent under this section in retation to the offender The judge may disrniss
the n otion without a hearing but may not issue an order suspending the community noti tication requirement without a
hearing. At the hearing, all patties are entitled to be heard, and the judgu shall consider all of the factors set forth in di-

vision (B)(3) of section 2950 09 of tlre Revised Code lt; at the conclusion of the hearing, thejudge finds that the of-

fender has proven by elear and convincing evidence thattt e offender is unlikely to commit in the future a sexually ori-
entcd offense or a child-victim oriented offense and if the judge finds that suspending the community notification re-
quirement is in the intcrests ofjustice, the,judge may suspend the application of this section in relation to the offender.

The order shall contain both ofthese findings.

Ihe judge promptly shall serve a copy of the order upon the sherif'f' with whom the offender most recently regis-

tered under section 2950 04, 29.50 041 [2950 04 1], or 2950 0.5 oJ dhe Revired Code and upon the bureau ofcriminal

identification and investigation.

An order suspending the community notification tequirement does not suspend or otherwise alter an offendcr's

duties to comply with sections 2950.04, 2950 041 [29.50 04 l7, 29.50.05, and 2950.06 qJthe Revised Code and does riot

suspend the victim notification requirement under section 2950 10 oJthe Revised Code

(2) A prosecuting attorney, a sentencing judge or that judge's successor in office, and an offender who is subject
to the community notification requirement under this section may initially make a motion under division (H)(1) of this
section upon the expiration of twenty years after the offender's duty to comply with sections 2950-04, 2950 041

[29.50 04 IJ, 2950 05, and 2950-06 of the Revised Code begins in relation to the offense for which the offender is sub-
ject to community notification After ttre irutial making of a motion under division (1-1)(1) of this section, thereafter, the
prosecutor, judge, and offender may make a subsequent motion under that division upon the expiration of five years
after the judge has entered an order denying the initial motion or ttre most recent motion made under that division

(3) The offender and the prosecuting attorney have the t ight to appeal an order approving or dcnying a motion
rnade undet division (H)(1) of this section

(4) pivisions (I'1)(1) to (3) of this section do not apply to any of the following types of of'fender:

(a) A person who is convicted of or pleads gui(ty to a violent sex offense or designated homicide, assault, or
kidnappiug offense and who, in relation to that offense, is adjudicated a sexually violetrt predator;

(b) A person who is convicted of or pleads guilty to a sexually oriented offensc that is a violation of division

(A)(1)(b) of section 2907.02 of the Revised C'ode committed on or aftcr the effective date of this atnendment and either

who is sentened under section 2971.03 of the Revised Code or upon whom a sentence of life without parole is imposed

undet division (B) of section 2907 02 of the Revised Code;

(c) A person who is convicted of or pleads gnilty to a sexually oriented offense that is attempted rape comrnit-
ted on or after the effective date of this amendment and who also is convicted of or pleads guilty to a speeiticatiorr of the

type described in section 2941 1418 [2941 14 181, 2941.1419 12 941 14 191, or 2941 1420[2941 14.20] ofthe Revised

Code;

(d) A habitual sex offandet or habitual child-victim oriented ottender who is subject to community notification
who, subsequent to being subjected to community notification, has pleaded guilty to or been convicted of a sexually

oriented offetise or a citild-victim orieated offense;
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(e) A sexual predator or child-victim predator who is not adjudicated a sexually violent predator who, subse-
quent to being subjected to community notification, has pleaded guilty to or been convicted of a sexually oriented of-
fense or child-victim oriented oflensc.

(I) If a pcrson is convicted of or pleads guilty to, orhas been convicted of or pleaded guilty to, either a sexually ori-
ented offense that is not a registration-exempt sexually oriented offense or a child-victirn oriented offense, or a pcrson is
adjudicated a delinquent child for committing either a scxually otiented offense that is not a registrat3on-exempt sexu-
ally otiented offense or a child-victirn oriented offense and is classified ajuvenile off"ender registrant or is an out-of-
state juvenile offender registrant based on that adjudication, and if the o€fender or delinquent child is not in any eate-
gory specified in division (F)(1)(a), (b), or (c) of this section, the sheriff with whom the offender or delinquent child Iras
most reaently registered under section 29.50 04, 2950 041 [29.50 041], or 2950.0.5 of the Revtsed Code and the sheriff to
whom the offender or delinqucnt child most recently sent a notice of intent to reside under section 2950.04 or 2950 041
12950.04 1] ofthe Revised Code, within the period of time specified io division (D) of this section, strall provide a writ-
ten notice containing the iuformation set fortlr in division (B) of this scction to the executive director of the public chil-
dren services agency that has jmisdiction tivithin tlia specified geographieal notification area and that is located witlliu
the county served by the sherifff.

IIISIORY:

146 v H 180 (Eff 7-1-97); 147 v 11396 (Eff l-30-98); 147 v H 565 (Eff.3-30-99); 148 v 11471 (Eff 7-1-2000); 149
v S 3 (Eff 1-1-2002); 149 v S 175 (Eff 5-7-2002); 149 v 11485. Eff 6-13-2002; 150 v S 5, § 1, Eff'7-31-03; 150 v H
473, § 1, eff 4-29-05; 151 v H 15, § 1, eff.11-23-05;151 v S 17, § 1, ef'f 8-3-06; 151 v S 260, § 1, ef'f' 1-2-07

NOTES:

Section Notes

EFFEC'I OF AMENDMEN[S

15l v 8 260, eff'ective Januaty 2, 2007, rewrote (H)(4)

151 v S 17, effective August 3, 2006, added (1); and made tninor stylistic changes

151 v H 15, effective November 23, 2005, added (B)(5)

150 v H 473, effective April 29, 2005, rewrote (H)(4)(a); and inserted "adjudicated" in (14)(4)(c).

S B. 5, Acts 2003, effective July 31, 2003, rewrote the section-

Related Statutes & Rules

Cross-References to Related Statutes

Cornrnunity notification requires hearing, when, RC ¢ 29.50 09

Duties of attorney general, RC ¢ 29.5013,

Iinmunity for certain persons fiom liability in civil action, RC ¢' 2950.12

OH Administrative Codc

Community notification. OAC 109 5-2-03

Lists to be compiled, maintained, and updated OAC' 109 5-2-06.

School and child care facilitv's use of sex offender infbrmation. OAC 109 5-2-04

ALR

Validity, constructiott, and application of state statutes authorizing community notification oftelease of eonvicted

sex of'ferider 78 RLR5th 489
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Case Notcs & OAGs
ANALYSIS Evidence Hearing Right to privacy Standing Written notice required

EVIDEbICE

Defendant was properly classitied as a habitnal sexual offender and otdered to registot as such and comply with the
community notification provisions as he had a prior conviction for rape and pled guilty to sexual battery; the trial court

considered ttte faetots set forth in Ohio Rev Code Ann § 29.50 09(B)(3) and the record was replete with the cour#'s un-
detstanding of the present offense, dcfendant's previous crin inal history,his failed incarceration and rehabilitative

measures, attd his lack ofremorse. State v Cooper, 2003 Ohio App- LEXIS 3192, 200.5 Ohio .3424, (2005).

I IEARING

Offender was not constitutionally entitled to iiltearing lieforeUeing designated a sexually otiented offender, but,
rather, that designation attached as a matter of law, and defendant could not have presented anything at a hearing to pre-
vent the designatiott Defendant's argument that tite trial court erred in faiEing to hold a hearing beforc designating him
as a sexually oricated offender was without merit, even ifdefendant would have been able to show that the trial court
failed to hold such a heating State v Lenigar, 200.5 Ohio App LF,XIS 1318, 200.5 Ohio 1322, (Mar 16, 2005).

RIGHT TO PRIVACY.

Revised Code Chapter 2950 does not violate a sex offender's right to privacy: State v Williams, 88 Ohio St 3d

51.3, 728 N.E.2d 342, 2000 Ohio LGXLS 813, 2000 Ohio 428, (2000)

STANDING

State prisonet convicted of a sexually otiented offense committed before enactment of RC,¢ 29.50 11 and facing a
sexual predator adjudication hearing at an undetermined time in the f'uture lacked standing to challenge ttre statute:
tYfillerv Taft, 151 F Supp. 2d 922, 2001 US 1)ist LEXLS 75-5.5 (2001)

WRf7fEY NOTICE REQOIRED

A county sherif'f that provides sex offender registration infotmation to the general public on the internet through a
web site must provide a written notice containing the information sct forth in RC ¢ 2950 11(B) to all the persons listed

in RC $ 2950.11(A): OAG No 2002-040 (2003).

Except for the persons listed in RC.¢ 29.50-11(A)(1) and OAC 109: 5-2-03(A)(1)(c), a county sheriff may use e-mail

to electronically transrnit the written notice required by RC 29.50 11(A). The persons listed in RC ¢ 29.50.11(A)(1) and

rtrle OAC 109 :5-2-03(A)(1)(c) must receive the written uotice required by RC ¢ 2950 11(A) by regular mail or by per-

sonal delivery to their residences: OAG No. 2002-040 (2003)
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