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after arrest during his own testimony. Thus, we fail to see how
Nesbitt was prejudiced by the prosecution's comments regard-
ing his silence.

CONCLUSION
13ased on the evidence pre-sented at the postconviction

evidentiary hearing, we conclude that the district court's find-
ing is not clearly erroncons and that trial counsol's perform-
ance was not ineffective. We therefore affirm the district
court's ruling.

AFP1RMP,D.

DUTTON-LAiNSON COMPANY, A NEBRASKA CORPORA79ON,

APPEt,1.AN'f ANll CROSS-APPELLftH, V. THE CON'rINEN'rAI.

INSURANCE COMPANY, A C.ORPORArtON, ANll NOR7'HBRN

INSURANCE COMPANY OF NCW YOR[C, A CORPORATION,

APPRLLEhS ANU CROSS-Al'I'F.LLAN'IS.

w1. W.2d__...

Filed February 5, 2D10. No. S-o9-164.

1. Breach of Conttact: Damnges. A snil for damages arlsing from breach of a

contract presents an action at law_

2. Insvrnnce: Contracts: Appeal and Brror. The iutcrpretation of au insurance

policy is a qnestion of lnw. In reviewing questions of law, an appellate conrt

resulves the qucstion independently of lhe lower coarYs conclusion.

3. Judgntents: Appeal and Error. A nial court's findings of fact wilt he npheld on

appead miless cleai7y wrong.
4. Damages: Proof. While damages ueed not bc provc.d with nrnlhernalic.al cer-

tainty, ncithcr can they be cstablishcd bp cv{denee which is speculative and

conjectnral.

5. Prejttdgment Interest: Appeal nnel Error. W hether prejudgntent intemst .shotdd

be awarded is reviewed de novo ott appc>il.

6. Prejttdgrnent interest. Prejudgment intcrest may be awarded only as providcd In

Ncb. Rcv. Stat. § 45-103.02(2) (Roissuc 2004).
7. _. Under Neb. Rev. Slat. 9 45-103.02(2) (Reissue 2004), prejndgtnent inte.resl

is recovcrable only wtren the claim is liquidated, thal is, when there is no rea-
sonablc. controversy as to lhe plaintifFs iight to recover and tlre autount of such
recovcry. 'fhis deteriniualion requires a two-pronged inquiry. Thme must be no
dispute as to the amounl due and to the plainlifl"s righL to recovea.

8. Rinal Orders. As a general ntatler, where an order is clearly intended to serve as

a Inial adjudication of thc rights and liabilities of the parties, the silence of the
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order on requests for relief nnt spoken to can be constrtmd as a denial of those

oiroumstances.reqaests undcr the
9. insurnnee: Contr•acts. The.langnage of an instu'auce poliey shotdd be considered

in accordance with what a reasonabte person in tlle position of the insurnd would

have understood il to niean.

10. Danrages: Appeal and Error. The amount of dainaacs to be awarded is a
detennination solely for ths fact finder, and thc faet finder's decision will not

be disttubed on appeal if it is snpported by the evidence and bears a reasonable

rclation.ship to the elements of the daniages proved,

t I. Insurance: Contracts: Words and f'In'ases. "rhe term "accident" hss many

mcanings, and when used in a connzet of indemnity insurance, unless otherwise

stipulated, it should he given tlte constructiou n-iost favorable to the insmcd.

12. Trial: Witnesses. As [he trier of fact, the trial jtidge c3eterntines the credibility of

rhe wit,ncsses and tlte weight to give their testimony.

Appcal from the. District Court for Douglas County: PeTFR
C. BATAILLON, Judge. Affirmed.

James W.R. Brown, Steven J. Olsoti, and Tllomas R. Brown,
of Brown & Brown, P.C., L.L.O., for appellant.

Peter B. Kupelian and Carol G. Schley, of Kupelian,
Orfnond & Magy, P.C. and Thomas J. Culliane, of Erickson &
Seclerstrom, P.C., for appellee Northcrn Iusurance Company of
New York.

Robert S. Keith, of Engles, Ketcllani, Olson & Keith, P.C.,.
and Eile.en King Bower and David Cutter, of Troutnian Sanders,
L.L.P., for appellce The Continental Insurance Conlpany.

HEAVtcAN, C..1., WRIGIIT, GERRARD, McCoRMACK, and MILLER-

LERMAN, JJ.

W12IG1IT, J.

INTRODUCTION
In the 1940's, Dutton-Lainson Company (Dutton) began a

manui'acturing business in Hastings, Nebraska. Dutton used
various solvents in its operations to clean machines and parts.
Beginning in 1985, the Environmental Protection Agency (EPA)
required Dntton to remediate cnvironmental contamination on
its premises and other sites. Dutton filed clailns with its insur-
ers, which deffied coverage.
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Dutton suecl The Continental ltisurance Contpany
(Continental) and Northern Insurance Company of New York
(Northern), seeking indemnification for expenses related to
the EPA investigation and the resulting cleanup. The Douglas
County District Court found that Dutton ltad sustained total
damages of $3,801,521.70. The court applied a pro rata, time-
on-the-risk allocation of damages and entered judgment for
Dutton against Contincntal in the amount of $475,190.21 and
against Northern in the antount of $74,937.89. Dutton has
appealed, and Continental and Northera have cross-appcaled.
We affirm.

SCOPE OF REVIEW
^1] A suit for damages arising from breach of a contract

presents an action at law. Albert v. Heritage Adrnirr. Servs., 277
Neb. 404, 763 N.W.2d 373 (2009).

[2] T11e interpretation of au insurance policy is a question of
law. In reviewing questions of law, an appellate court resolves
the question indepcndently of the lower court's conclusion.
Rickert v. Farmers Irzs. Exch., 277 Neb. 446, 763 N.W.2d
86 (2009).

FACTS

POI.LU'rION AND EPA

Dutton's manufacturing business used various solvents to
cleatl machines and parts. From approximately 1948 to 1971,
the eleaning solvents contained h-ichlorocthylene ('1'CE), and
from approximately 1971 to 1985, the solvents contaioed
"t,l,l, trichloroethane" (TCA).

Between February 1962 and October 1964, Dutton placed the
solvents and sludge-filled degreaser f7uid in sealed ntetal drunts
that were deposited in a city-operated landfill referred to as
tlie "North Landfill." From October 1964 to July 1982, Dutton
placed sludge from the degreaser and, prior to Scptetnber 7,
1977, sludge-filled solvent fluid in sealed metat containers and
deposited them in the city-operated "South Landfill."

After the drums and containers were depositecl in the land-
fills, they were either emptied by Dutton employees or bull-
dozed by the tandfill operator and crushcd, causing the sludge
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and solvent to be released and allowing 'I'CE and TCA to seep
into the soil and ground water at both sites. Dutton's deposits
in the North aud South Landfills were in compliance with
thcn-existing laws and orciinances for the disposition of these
solvents, and Dutton did not anticipate that the solvents would
cause pollution of the soil or ground water.

In the early 1980's, testing at a number of municipal wells
in Hastings revealed the presence of TCE. The EPA began an
investigation and, on Septembcr 23, 1985, notified Dutton that
it was a potentially responsible party (PRP) for the cost of
cleaning up the contamination at the North and South Landfills
and the contamination that emanated from those sites.

In addition, between 1948 and 1987, Dutton's regular manu-
fact.t'ing operations caused solvcnts eontaining TCE and TCA
to spill onto the concrete floor of its operating premises and
seep into the ground water beneath. 'Phe contaminants spread
via the ground water to ac{jacent property. The pollution ema-
nating from such seepage was designated as "Well No. 3"

Until Dutton rcceived a letter from the EPA dated November
5, 1992, Dutton was unaware that the solvent was ntigrating
through the concrete floor and invading the soil and ground
water. Ttie letter informed Dutton that it was a PRP for the cost
of cleaning up the contamination at the Well No. 3 subsite and
ttie contamination that had emanated from that subsite.

On December 28, 2001, the EPA nolified Dutton that it
was a PRP for "Operable Unit 19," which was an area-wide
ground water contan3ination subsite allegedly contaminated by
leaching from the otl3er subsites that lud not been addresscd
by other response actions. The polluted areas were cventually
designated as a single EPA "Superfuucl site;" made up of seven
distinct subsites.

I'he PRP notices genera1ly gave Dtltton a specified period of
time to voluntarily undertake cleanup of the vatious subsites.
The notices stated that if no cleanup action was taken, the EPA
would design and implement its own plan and would collect
reimbursement from Dutton if it were ultimately deterlnined to
be a PRP.

Beginning August 14, 1998, consent decrees were entered
in the U.S. District Court for the District of Nebraska between



NEBRASKA ADVANCI: SnEE'rs

DU'I'I'ON-LAINSON CO. v. CONTINENTAL 7NS. CO. 369

Cite as 279 Neb. 365

Dutton and the EPA regarding cleanup of the various suh-
sites. Ptn-suant to these decrees, Dutton has conducted exten-
sive cleanup and continues to address the contamination. The
cleanup is expected to continue until 2017.

INSURANCE li1SPORY

Throughout its manufacturing operations, Dutton carried
insuranee policies with many different insurers, including United
States Fidelity and Guaranty Company (USF&G), Empire Fire
and Marine Insurance Cornpany (Empire), Continental, and
Nortllern. Conlinental issued three primary gcneral liability
policies: policy No. CBP415666 (apparently effective August 1,
1980, to Augu.st 1, 1983), policy No. CBP914504 (apparently
effective August 1, 1981, to August 1, 1984), and policy No.
C13P900212 (effective October 1, 1984, to October 1, 1987).
Northern issued a general liability policy, No. SM57686390,
for the period August 1 to October 1, 1983, and a seeond
policy, No. SM37686395, for the period October 1, 1983, to
October 1, 1986. '1'Iris policy was canceled by Dutton effective
October 1, 1984.

In November 1985. Dutton notified Continental and Nortlrern
of the EPA's designation of Dutton as a PRP for the North and
South Landfill,s. Northern responded that it did not believe any
"suit" wifliin the meaning of the policy had yet been brought.
Therefore, Northern asserted that it was premature to determine
whether there was coverage and that the policy definitions of
"occurrence" and "property dalnage," as well as other provi-
sions, might limit coverage. Northern asked to be kept apprised
of the EPA's investigation.

In February 1987, Continental sent Dutton a strict reser-
vation of rights, asserting that there was a good likelihood
that no coverage existed or that coverage was excluded by
Continental's policies. Dutton updated its notice to Continental
in 1991. In Febnlary 1992, Continental sent a letter to Dutton
denying coverage for the clailns.

On Septelnber 4, 2002, Dutton sued IJSF&.G, Empire,
Continental, and Nortliern, seeking indemnification fbr sums
expended to defend against the EPA's investigation antt to con-
duct the environmental cleanup, including future expenditures.
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We affirmed the summary judgment entered in favor of USF&G
and Empire, whose policies contained qualified polluuon exclu-
sions. See Dutton-Lain,son Co. v. Continental b2s. Co., 271
Neb. 810, 716 N.W.2d 87 (2006) (Dutton I). We concluded that
Dutton could not recover from USF&G and Empire. However,
there were issues of fact precluding sunnnary judgment as to
Continental and Northern. Thus, we reversed the judgment and
remanded the cause for further proccedings as to the policies
issued by Contincntal and Northern, which are thc subject of
this appeal.

Dutton sought juclgment against Continental and Northern,
jointly and severally, in the sum of $4,854,231.49 plus interest
and attorney fees. After a trial, the court entered judgment in
favor of Dutton and against Continental and Northern.

In allocating the damages, the trial court applied a pro rata,
time-on-the-iisk method. It divided Dutton's damagcs evenly
over the 40-year period from 1948 to 1987 ciuring which con-
taminants were deposited. The court found that the Continental
policies were in effect for 60 months and that Continental
provided coverage for all four sites. Continental's share of the
time-on-the-risk was calculated by dividing 60 months by 480
months, the lotal number of nronths the contaminants were
deposited. The court calculated Continental's share as 12.5 per-
cent of the total darnages, for damages of $475,190.21.

The trial court concluded that Northern was liable for only
the North and South Landfills. It denied coverage for Well
No. 3 and Operable Unit 19 because of the late notice pro-
vicleci by Dutton. It found that Northern provicied coverage
for 14 months and that its share of the relevant darnagea was
2.91666 percent. The court awarded $74,937.89 in damages
against Northern.

ASSIGNMENTS OF ERROR
Dtitton assigns 18 errors which, sunnnarized and restated,

allege that the trial court erred in (1) fincling that Nortliern had
not waived notice with respect to Well No. 3 and Operable
Unit 19 and ttiat Northern was prejudiced by the alleged lack
of notice, (2) frnding that there was only one "occurrence" as
defined in the policies, (3) finding that Datton was not entitled



NGBRASK.A ADVANCB SHeIiTS

UUTTON-LAINSON CO. v. CON7INGNTAL INS. CO. 371

Cite as 279 Neb. 365

to recover employee costs of $1,031,836.99, (4) refusing to
allow Dutton prejudgment interest, (5) not holding Continental
and Northern jointly and severally liable, (6) not entering
declaratory judgment that Continental and Northern were liable
for indemnity and defense costs for future remediation, and (7)
not allowing attorney fees.

Continental cross-appealed, claiming that ttle Lrial court
erred in (1) finding that a PRP lettet' was a "suit" triggering a
duty to defend under Continental's policies, (2) finding Dutton
gave proper notice to Continental, and (3) its calculation of
damages by (a) not requiring Dutton to prove that property
damage occurred within the Continental policy periods; (b)
adopting Dutton's categorization of damages; and (c) failing
to allocate damages througti 2017, when the remediation is
expected to be complete.

Northern cross-appealed, claiming that the trial court erred
in (1) finding that there was one occurrence and (2) determin-
ing damages recoverable from Northetn.

ANALYSIS

No91CH To NOK'PHCRN

Dutton argues that thc trial court erred in its findings con-
cerning notice given to Northern and in finding that Northern
was prcjudiced by the alleged lack of notice.

The record shows that Dtttton first sent Northern a letter on
November 1, 1985, informing the insurer that Dutton had been
notified it was a PRP for contaminatlon of the North and South
Landfills. Dutton stated that it would provide additional infor-
mation as to any developmeuts eoncerning Dutton's liabilit.y.

The policies set forth the insured's duty as follows:
(a) In the event of an occurrence, written notice con-

taining particulars sufficient to identify the insured and
also reasonably obtainable information with respect to the
time, place and circunlstances thereof, and the tlame.s and
addresses of the injured and of available witnesses, shall
be given by or for the insured to the Company or atly of
its authorized agents as soon as practicable.

The policies further provided that "[i]f claim is made or suit
is brought against the insured, the insured shall immediately
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forward to the Company evety demand, notice, summons or
ot'her process reccived by him or his representative."

Northern responded by letter of April 16, 1986, that no
"suit" within the meaning of the policy had been brought.
Thus, any determination as to coverage would be premature.
Northeru stated that coverage for paymcnts sought by future
litigation might be inconsistent with ttie definitions of "occur-
rence" and "property damage" in the policies. Northern stated:
"We wonld appreciate, however, being kept apprised of the
progress of EPA's investigation, and would welcome any future
information that you believe relevant."

On August 12, 1986, Northern again wrote to Dutton, stat-
ing: "We ... request that you kindly contact the undersigned as
soon as possible in writing rcgarding the above [ground water
contamination] matter. We would appreciate any status that you
inay have regarding same, and any ncw developments whiclz
may have laken place, which we are not aware of." Northelli
had no further contact until the lawsuit was filed by Dutton in
September 2002.

ln Dattton. I, we stated that notice to Northern for the Well
No. 3 subsiCO would be excused if Dutton could reasonably
have believed that further efforts at notification under the
policy would be usoless. The trial court in the current case
found that Dutton did not provide convittcing evidence that it
believed furthor notice would be useless. Dutton admitted that
any such tlotice was provided long after significant remediation
efforts had taken place and tliat, in fact, tIo notice was provided
until the lawsuit was filed in 2002, even though Dutton leartied
it was a PRP for Well No. 3 in 1992 and commenced rentedia-
tion efforts for Operable Unit 19 in 1998.

Even if the notice given to Northern was not timely, the
insurer was also required to prove that it was prejudiced by
the late notice. "Prejudice is established by examining whether
the insurer received notice in time to meaningfully protect its
interests." Dutton 1, 271 Neb. at 828, 716 N.W.2d at 102. The
trial court concluded that Northern had shown actu:il preju-
dice. 'fhe reeord showed that Dutton voluntarity entered into
agreements acknowledging its responsibility for the cotttanli-
natiou, spent significant sums to remediate, and performed the
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remediation without giving Northeru an opportunity to par-
ticipate in discussions or forinulate a course of action. Thus,
Dutton had determined its obligations with the EPA before
Northern was even aware of the claims.

[3] We agree with the trial court. Dutton determined its obli-
gation with the EPA before Northern was aware of the claims,
aad there was no evidence that Dutton reasonably believed that
further notification to Northern would be useless. The com-t
found the failure to provide notice was an oversight of routine
corporate procedure. Based upoo the record, the court found that
Dutton gave no consideration to providing notice to Northern
and that Dulton could not have reasonably believed such notice
woulcl be uscle.ss. A trial court's finclings of fact will be uplield
on appeal unless clearly wrong. SeeAdber't v. Iferitage Aclnaira.
Servs., 277 Neb. 404, 763 N:W.2d 373 (2009).

We cooclude the trial court did not err in finding that
Dutton's failure to notify Northern was prejudicial. Dutton
preseuted no evidence to justify its late notice to Northern.
Northern recpiested an update from Dutton in 1986, and Dutton
did not respond. The court correctly determined that Northern
was not required to provide coverage for Well No. 3 and
Operable Unit 19 and that Dutfon should not recover from
Northern any dalnages allegedly incurrecl in connection with
those two subsites.

NUtc1BER OF OCCURftENCES

Dutton argues that the trial court erred in finding that three
separate events constituted one occurrence. It argues that the
deposit of waste at the North and South Landfills and the
dripping of solvent onto the factory floor were separate occur-
rences. The Northern policies limited property damage liability
to $100,000 per "occarrence," and the Continental policies had
an "occurrence" limit of $1 million.

The policies provided: "The total liability of the company
for all damages because of all property damage sustained
by one or more persons or organizations as the result of any
one oecurrence shall not exceed the limit of property dam-
age liability stated in the declarations as applicable to `each
occurrence."'
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We initially point out that if the trial court correctly appor-
tioned the damages according to the number of months that
each policy provided coverage, the number of oecurrences
would not cliangc the award to Dutton. Norihern's limits were
S100,000 per occurrence, and Contincntal's limits were $1
million per occurrence. Neither award ordered by the court
exceeded the limits of the policies for one occurrenee.

Dutton asserts that there was more than one occurrence.
It is, however, impossible for Dutton to prove what damages
were sustained during the relative periods of coverage by
each itisurer. The trial court's application of a time-on-the-
risk allocation is a reasonable apportionment of the damages
based upon one contiuuing occurrence. Should each event be
a separate occurrence,then the burden would be upon Dutton
to establish the damages that resulted during the periods the
insurance policies were in effect. There was no evidence
to separate the amounts of damage that resulted from each
allegecl oceurrence.

The trial court found that Dutton deposited contaminants in
the North Landfill from February 1962 through October 1964,
the South Landfill from October 1964 through September
1982, and Well No. 3 from 1948 to 1987. Dutfou offered
testiniony from Dr. Roy Spalding, a hydrologist wbo assisted
Dutton in complying with the EPA directives at each of
the subsitcs.

Spalding testified that the TCE and TCA were the source
of Dutton's contribution to the containination at the subsites
and that the contamination of ground water will continue until
remediation has been completed. Remediation is expected to
be completed at Well No. 3 in 2012 and at the North Landfill
by 2017. At trial, it was unknown when the retnediation of
the South Landfill and Operable Unit 19 would be complete.
Spalding testified that it was impossible to determine the actual
amount of contamination that took place cluring any given time
period or to allocate expenses Dutton incurred to any spe-
cific period.

'fhe trial eourt stated that in order to find flterc had been
three occurrences and require coverage for the costs of reme-
diation, Dutton's actions that caused the damage would have
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had to occur during the policy periods. The court noted that if
there were three occurrences, Continental and Northern could
nat be responsible for contamination of the North Landfill,
because the contamination occurred betwcen 1962 and 1964,
which was prior to the policy periocls. The same would be true
of responsibility for contamination of the South Landfill, wliicli
occurred between 1964 and 1982, because Northern's policy
began in 1983. 'I'he court determined that the contamination
of all subsites occurred as a result of the continuous actions
of Dutton and not as the resull of 41ree separate occurrences.
We agree.

The trial court relied on Sunnco, Inc. v. Illinois Nat. Ins.
Co., 226 Fed. Appx. 104 (3d Cir. 2007), in which the court was
asked to determiue whether the insurance company had a duty
to defend when 77 1awsuits were filed agaunst Sunoco, lnc.
'I'he contamination caused by Sunoco's product occurred in
different geographical regions and resulted in 77 claims from
a variety of sources that included gas tank leaks and accidental
spills. The federal court found that the injuries were caused by
one occurrence-the hazardous manufacture of gasoline con-
taining the contaminant and failure to warn.

The federal court noted that its itiquiry was "whether there
lw•as] `one proximate, uninterrupted and continuing cause
which resulted in all of the injuries and damage."' Id. at 107.
The court referred to this as the "`cause test"' whicli requires
that "`[a]s long as the injtlries stem from one proximate cause
there is a single occurrence."' Id., quoting Appalachian Ins.
Co. v. Liberly Mut. lns. Co., 676 F.2d 56 (3d Cir. 1982).

The U.S. Court of Appeals for the Third Circuit has noted
that a majority of jurisdictions have adopted the cause test.
See Libertv Mccl. Tn.s. Co. v. '1'reesc7ale, Inc., 418 F.3d 330 (3d
Cir. 2005). In that case, lhe court held that the sale and manu-
f'acture of asbestos products by the insured over several years
constituted one occut'rence. Another federal court he.lci fhat a
gas company's use of a product in its insulation program was
a single occun-ence because "the number of occurrences turns
on the underlying cause of the property damage." Colonial
Gas Co. v. Aetna Cas. & Sur. Co., 823 F. Supp. 975, 983 (D.
Mass. 1993).
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In the case at bar, the trial court concluded that there was
one occurrence, which began with Dutton's actions in 1948 and
contilmed Imtil 1987. An "occurrence" is defined in Northern's
policies as "an accident, including continuous or repeated
exposure to conclitions, whieh results in bodily injnry or prop-
erty damage neither expected nor intended from the staudpoint
of the insured." Tlie court detcrmined that Dutton depositcd
the waste in conipliance with then-existing laws and did so
intentionally, even tttough it did not expect or intend to pollute
the ground water. The court found no ambiguity in the policies'
definition of ttze term "occurrence."

Contaminatiorl occurred at four different sites, but all of
the contatnination was caused by the actions of Dutton. The
Imdcrlying cause of the diunage was the use of TCE and T'CA
in the manufacturing operation. This aetion was continuous
and repeated over a number of years. We conclude that the trial
court correctly determined that there was one occurrence.

EMPLOYEE ^.(' )S1'S

Dutton also claims that the trial court erred in not allowing
Dutton to recover employee costs of $1,031,836.99 for time
spent on the investigation and remedia6oo of contamination.
The court determinect that Dutton did nnt provide sufficient
evidence of its employce costs and that the evidence pI-ovided
was obtainod by guess and conjeclure. Dutton provided only a
general estimate of employee costs based on the percentage of
time certain employees worked on the EPA matter.

[4] Whiic damages need not be proved with mathematical
certainty, neither can they be established by evidence which
is speculative and conjectural. Aon Consulting v. Midlands
Fin. Belufits, 275 Neb. 642, 748 N.W.2d 626 (2008). Dutton
claims it stlould recove.r portions of its employces' time spent
responding to the EPA requests and working on the pollution
remediation. As to the stlfficiency of the evidence, we review
the trial court's fiuclinas of fact for clear error. See Albert v.
Heritage Admin. Servs:, 277 Neb. 404, 763 N.W.2d 373 (2009).
We conclude the court was not clearly wrong in denying the
employee costs.
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Dutton offcled an exhibit prep2ved by Dutton's vice presi-
dent and chief financial officer. He interviewed employees
about the amount of time they recalled spending on EPA
issues, but he was not able to obtain specific infonnation for
Cac-h year. He then retrieved salary infotmation for fhe cmploy-
ees and multiplied salaries by the time they reported spend-
ing on EPA matters. One of the employees hacl died in 1998,
and other employees had left employsnent with Dutton by the
time the infortnatiou was gathered. There were no timesheets
or other hourly reports on which to rely. The cvidence of
employee costs was, as the trial court found, based on specu-
lation and conjecture, and the court did not err in refusing to
award employee costs to Dutton.

PREJUDGM&NT INTEREST

Dutton assigns error in the trial court's refusal to award
prejudgment interest. The trial court declined to award such
interest because the damages were in dispute and were
never certain.

[5-71 Whetlier prejudgment interest should be awarded is
reviewed de novo on appeal. Archbold P. Reifenrath, 274
Neb. 894, 744 N.W.2d 701 (2008). Prejudgment inter-
est may be awarded only as provided in Neb. Rev. Stat.
§ 45-103.02(2) (Reissue 2004). Archbold v. Rcifenrath, s•rtipra.
Under § 45-103.02(2), prejudgment interest is recoverable
only when the claim is liquidated, that is, when there is no
reasonable controveisy as to the plaintiff's right to recover
and the amount of such recovery. 1'his determination requires
a two-pronged inquiry. There must be no dispute as to the
amount due and to the plaintiff's right to recover. Archbold v.

Reifenrath, suprn.
There was obviously a dispute as to whether Dutton was

entitled to recover any damages and, if so, the amount. The trial
court did not err in refusing to award prejudgment interest.

JOIN7AND SAVP.RAL 1JIABILI9'Y

Dutton next chtims error in not holding Continental and
Northern joinlly and severally liable. Dutton seems to be arguing
that the trial court erreci in applying a pro rata, time-on-the-risk



NIi13RASKA ADVANCIS S nEF.TS

378 279 NN:BI2ASKA REPOIZ•l'S

allocation of the damages instead of requiring each insurer to
pay the total amount of the alleged damages. Dutton provides
little case law to sqpport this claim.

Continental and Northern both urge tttis court to find that the
trial court was correct in rejecting joint and several liability in
favor of a pro rata, time-on-the-risk allocation. That method

assumes that the damages in a contamination case are
evetdy distributed (or continuous) through each policy
period from the first point at which damages occuiTed to
die time of discovery, cleanup or whenever the last trig-
gered policy period ended. Each triggered policy therefore
bears a share of the total damages proportionate to the
number of years it was on the risk relative to the total
numher of years of coverage triggered. ... While such
an allocation scheme is attractive for its simplicity, we
recognize that damages are by nature fact-dependent and
that trial conrts must be given the flexibility to apportion
thcm in a manner befitting each case.

NSP v. Fidelity & Ccis. Co. of Nerv York, 523 N.W.2d 657, 663
(Minn. 1994).

'1'he. Minnesota Supreme Court has stated that "contamina-
tion of the groundwater should be regarded as a continuous
process in which the property damage is evenly distributed over
the period of time from the first contamination to the end of the
last triggered policy (or self-instn'ed) period:" Icl. at 664.

[T]he total amount of the property damage should be allo-
cated to the various policies in proportion to the period of
time each was on the risk. If, for example, contamination
occurred over a period of 10 years, '/^oth of the damage
would be allocable to the period of time that a policy in
force for 1 year was on the risk and'/oths of the damage
would be allocable to the period of time a 3-year policy
was in force. The amount so determined does not, how-
ever, neeessarily represent the amount of the insurer's
liability with respect to that policy.

hl.
We conclude that Dutton eanuot assert joint and several

liability without proviug the amount of damages that resulted
durhig the periods of coverage provided by each insurer. There
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were numerous insurers, and each policy represcnted a differ-
ent time dm-ing the events from 1948 to 1987. If a thne-on-the-
risk allocalion is not applied, then damages for each period of
policy coverage must be established by Dutton.

Dutton's argument for joint and several liability would
equate liability for the entire occurrence even though the cov-
erage under each policy was for a liniited time. This does not
appear to be a reasonable assettion.

In Consolidated Edison Co. of NY v. Allstate, 98 N.Y.2d
208. 774 N.E.21 687, 746 N.Y.S.2d 622 (2002), the court, in
rejecting the argument that insurers were jointly and severally
liable, concluded that joint and several allocatioti was not con-
sistent with policy language providing indemnification for all
sums of liability that resulted from an accident or occurrence
during the policy period. Since lhere was one occurrence,
thc datnage allocated to each policy providing coverage was
based upon the amount of time that the policy was in force
during such oecurrence. Ofher courts have found this to be a
fair manner in which to allocate coverage for the occurrence.
We agree.

Under lhc policies, the insurance companies were to provicle
coverage for property damage that occurred during the policy
period. A pro rata, time-on-tbe-risk allocation satisfies the lan-
guage of the policies, and the trial court did not err in using
this method.

DCiCLAt2ATORY IODOMBN"r

Dutton argues that the trial court erred in failing to ertter a
declaratory judgment finding that Continental and Northern
were liable for inciemnity and defense costs incurred for future
remediation. Dutton wants Cotitinental and Northern to be held
"liable for all amounts required to be expeuded" by Dutton
with respect to the i\'ortlt and South Landfills, Well No. 3, antI
Operable Unit 19.

Continental argues that Dutton is actually seeking an award
of future damages and tttat Dutton failed to prove such dam-
ages. During trial, Continental's objections to Dutlon's evi-
deuce about the possibility of future damages were sustained
and the court reli.tsed to allow testimony about future costs.
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181 The trial court made no ruling on futtue damages and did
not reserve for further determination the quesuon of declara-
tory relief. "As a general niatter, where aii order is clearly
intended to serve as a final adjudication of the rights and
liabilities of the parties, the silence of the order on rcquests
for relief not spoken to can be construeti as a denial of those
requests under the circumstances" U'Quaix v. Claadron State
College, 272 Neb. 859, 863, 725 N.W.2d 558, 561 (2007). The
court's silence on the subject of declaratory relief, along with
its sustaining of objections to the introduc.tion of testimony
concerning future damages, serves as a denial of Dutton's
request for declaratory judgment. '1'he trial court did not err
in failing to grant declarat'ory relief, because Dutton failed to
prove luture eapenses.

ATTORNEY FEES

Finally, Dutton claims the trial court erred in failing to grant
attorney fees. 1Yle court's order was silent on the issue of attor-
ney fees.

Neb. Rev. Stat. § 44-359 (Reissuc 2004) provides that in
an "action upon any type of insurauee policy ... agai¢st any
company, . . . the court, upon rendering judgment against
such company, . . . shall allow the plaintiff a reasonable sutn
as an attorney's fee." Aowevei-, "if the plaintiff fails to obtain
judgment for more than may have been offered by such com-
pany,... in accordancc with sectiou 25-901, then the plaintiff
shall not recover the attorney's fee provided by this section"
§ 44-359.

Continental made an offer to confess judgment for
$748,828.88 before trial. Dutton refused the offer, and judg-
ment was entered against Contineutal for $475,190.21.
Northern niade an offer to confess judgment before trial in
the amount of $445,000. Dutton rcfusecl, and judgment was
entered against Northern for $74,937.89. The pretrial offers
were for more than the amount of the final judgment awarded
by the court.

We have stated that § 44-359 read in conjunetion with Neb.
Rev. Stat. § 25-901 (Reissue 2008) "prohibittsJ tm award of
attorney fees to a ptaintiff, in a suit against the plaintiff's
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insurer, wlto rejects an offer of judgment ancl later fails to
recover more than the atnouat offered." See loung v. Midwest
Fain. Mut. Ins. Co., 272 Neb. 385, 387, 722 N.W.2d 13, 16
(2006). Dutcon is not entitled to attorney fees in this case.

CONTINENTAL'S CRC^SS-APPEAL

StJI'r VERSUS CLAIM

The trial court detemined that the PRP letter of September
23, 1985, was akin to a"suit" and that the letter triggered
Continental's duty to defend. Continental argttes that the PRP
lettec was not a`suit" ancl that because there was no "suit,"
Continental had no duty to defeud. Continental asserts tltat its
policies differentiate between "claims" and "suits" atid that the
duty to defend applies only to suits.

Continental argues that letters or administrative orders of
environmental agencies are not "suits" triggering a duty to
defend, relying on Fnster-Gnrdner, Inc. t^ Ncrt. Union Fire Ins.,
18 Cal. 4th 857, 959 P.2d 265, 77 Cal. Rptr. 2d 107 (1998). In
that case, the insured was ordered by the state EPA to remedi-
ate pollution. The insured sued its insurers when they refused
to defend. The insurcrs argued that the word "suit," as used
in the policies, mcant "a civil action commenced by filing a
complaint. Anything short of this is a`claim."' Id. at 878, 959
P.2d at 279, 77 Cal. Rptr. 2d at 121. The court stated that the
policies at issue require-d the instn'ers to defend a"suit" but
that the policies allowed discretion to investigate and settle
a "claim'"

Continental's policy stated:
The company will pay on behalf of the insured all

sums which the insured shall become legally obligated to
pay as damages because of

A. bodily i»,jury or
B. property damage

to which this insurance applies, eaused by an oceur-
rence, anci the company shall have the right and duty
to dafend auy suit against ttle ittsured seeking damages
on account of such bodily injur,y or property damage,
even if any of the allegatious of the suit are groundless,
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false or fraudulent, and may make such investigation and
settlement of anv clairn or suit as it decros expedient, but
the company shall not be obligated to pay any claim or
judgment or to defend any s•uit after the applicable limit
of the company's liability has been exhauste(I by payment
of judgments or settlements.

(Emphasis supplied.)
The PRP letter from the EPA, dated September 23, 1985,

informed Dutton that it was believed to be a party responsible
for coulantination of landfills. The letter stated that if the
EPA used public funds to clean up the hazardous substances,
"Yesponsible parties may be ... liable for all costs incuta-ed by
the governnient in responding to" the contamination. Dutton
was directed to notify the EPA verbally by the close of busi-
ness on October 1 artd in writing by October 4 of the nature
and extent of the actions it was willing to undcrtake. If the
EPA did not receive the requested responses, it would assume
that Duttotl was declining to nndertake the neeessary response
actions at the site and the EPA would proceed to take any
action necessary.

The trial court determined that the PRP letter was a warn-
ing to Dutlott that it could be responsible for the contamina-
tion. Dutton chose to accept responsibility for remediating the
contamination. If Dutton had refused to take action, tlte EPA
could have proceeded with its investigation, and if the inves-
tigation proved that Dutton was responsible, tlien a suit would
have been initiated. The court noted that damages awarded as a
result of a suit could have been greater if Dutton had not taken
steps to mitigate by cleanitrg up the contaminatlon.

The trial court concluded that a PRP letter is akin to a
"suit;" based upon "the severity and signiftcant repercussions"
if Dutton took no action. It noted that insurance companies
suclt as Conti.nental wliich insure for this type of damage have
common knowledge of the outcome when the EPA is involved
in addressing contaminations. The court relied on two cases:
Aetna Ccr.v. anrl Sur. Co., Inc. v. Pirrtlar Corp., 948 P.2d 1507

(9th Cir. 1991), and Anderson, DeveCopinent Co. v. Traveler.s
Indern. Co., 49 F.3d 1128 (6th Cir. 1995).
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ln Aetna Cas. and Sur. Co., Inc. v. Pintdar Corp., 948 F.2d at

1517, the court held:
[T]he EPA's administrative claims against the insureds
triggered insurers' duty to defend. Coverage should not
depend on whether the EPA may choose to proceed
with its administrative remedies or go directly to litiga-
tion. A fundamental goal of CBRCLA [Colnprehensive
Environmental Response, Compensation, and Liability Act
of 19801 is to encourage and facilitate voluntary settle-

ments. Interim Guidance on Notice Letters, Negotiations,
and Inforrnation Exchange, BPA Memorandum, 53 Fed.

Reg. 5298 (1988). It is in the nation's best interests to
have hazardous waste cleaned up effectively and effi-
ciently. But the insured is not required to submit to, and
may in fact wish to oppose the threat. In either event, the
instu-er's duty to clefend may well be triggered.

The federal court statecl that a PRP notice differs from a
"garden variety demand letter" in that it carries "immediate and
severe implications:" rather than simply exposing a party to a
potential threat of future litigation. Aetn-a Cas. and Sru: Co.,

Inc. v. Pintlar Corp., 948 F.2d at 1516. "[T]he PRP's substan-
tive rights and ultimate liability are affected froen the start of
the adininistrative process." Id.

The court further noted that it may be "more prudent for
the PRP to undertake the environmental studies and cleanup
measures itself than to await the EPA's subsequent sult in a
cost recovery action ." ld. at 1517. "Lack of cooperation may
expose the insured, and potentially its insurers, to tnuch greater
liability, inclucling the EPA's litigation costs" Id. As a result,

"an 'ordinary person' woulcl believe that the receipt of a PRP
notiee is the effective commcncement of a`suit' necessitating
a legal defense.°' Id. "If the threat is clear then coverage sliould
be provided. The filing of an administrative claim is a clear
signal t1iat legal action is at hand ." ld. at 1518.

In Anderson Development Co. v. Travelers Indein. Co., 49
F.3d at 1132, the federal court applied a recent Michigan case
in which the state court deterniined that a PRP letter "consti-
tutcd the initiation of a suit triggering [the insurer's] duty to
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defend." The federal court agreed with the state court's conclu-
sion that a PRP letter issued by the EPA can be considered the
"funetional equivale-nt of a`suit' brought in a cotirt of law." Id,
at 1131.

Courts have reached differing conclusions as to what is
necessary to trigger a duty to defend. Some cont'ts have held
that the receipt of a PRP letter invokes an insurer's duty to
defend- In these cases, the courts have found the word "suit" to
be ambiguous and defined it broadly, taking into consideration
the perceived coercive itnpaet of a PRP letter and the abil-
ity of the EI'A to enforce strict liability in actions under the
Comprehensive Enviromnental Response, Compensation, and
Liability Act of 1980. See, e.g., Aetna Cas. and Sur. Co., Inc.
v. Pintkcr Corp., 948 F.2d 1507 (9th Cir. 1991) (applying Idaho
law); A.Y. McDonald Inciustries v. INA, 475 N.W.2d 607 (Iowa
1991); Coakley v. Maine Bonding & Cas. Co., 136 N.H. 402,
618 A.2d 777 (1992).

Otlier courts have determitied that the word "suit" sliould
he liberally intsrpreted in favor of the instu'ed. These courts
looked at whether the EPA letters were coercive to determine
if a PRP letler or a notification letter from a state ageucy trib
gered the insurer's duty to defenci. See, e.g., Ryan u Royad
Ins. Co. qfAm.erica, 916 F.2d 731 (Ist Cir. 1990); Profe.rsional
Rental v. Slrelby Iris., 75 Ohio App. 3d 365, 599 N.E.2d
423 (1991).

Still other courts have determined that the worcl "suit" was
unambiguous and applied the plain meaning of the word.
As a result, they concluded that the commencement of some
action in a court of law was required before an insurer's duty
to defend is triggered and that the issuance of a PRP letter
does not invoke the duty to defend. See, Ray Indautr'ies, Inc.
v. Liberty Mcrt. Itu. Co., 974 F.2d 754 (6th Cir. 1992) (rejected
by Anderson Development Co. v. Travelers Indern. Co., 49 F.3d
1128 (6(h Cir. 1995)); I'atrons Oaford Mut. In.e. Co. v. Mcn-ois,
573 A.2d 16 (Me. 1990); City of Edgerton v. General Cas. Co.,
184 Wis. 2d 750, 517 N.W.2d 463 (1994), overruled, Johnson
Controls u Employers Ins., 264 Wis. 2d 60, 665 N.W.2d
257 (2003).
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The interpretation of an insurance policy is a question of
law. In reviewing questions of law, an appellate court resolves
the question independetttly of the lower court's conclusion.
Rickerl v. Farmers Iris. Exch.., 277 Neb. 446, 763 N.W.2d 86
(2009). We agree with lhc rationale iu Aetnur Cas. and S'ur: Co.,

Irac. v. PfntGar Corp., supra, and Anderson Development Co.
v. Travelers Indenr. Co., supra. Whether an insurer is required
to provide coverage on a policy should not be dependent on
whether the EPA proceeds with administrative remedies or
files Iitigation. A PRP letter is the functional equivalent of a
"suit" as described in the insuranee policies, and therefore,
the insurers had a duty to defend Dutton. The PRP letter fiom
the EPA carried with il the EPA's coercive powers. Duttan
conducted an investigation to determine whether it was a
PRP and detennined that it was. Dutton proceedeci to plan for
reniediation and developed new metliods in an attempt to save
further expense.

191 The term "suit" can be readily understood to apply to
actions that are the functional equivalent of a suit filed in a
court of law. The, PIZP letter advised Dutton that it was imme-
diately at risk. If Dutton declined the necessary response, its
substantive rights and ultimate liability were affectecl f'rom
the receipt of the PRP letter. As noted in Aetna Cas. and Sur

Co., Inc. v. Pintlar Corp., 948 F.2d 1507 (9th Cir. 1991), an
ordinary person would believe that the receipt of a PRP let.ter
was in effect the commencement of a suit. The language of an
insurance policy should be considered in accordance with what
a reasonable person in thc position of the insurecl would have
understood it to mcan_ Dutton I. The tln-eats of the letter were
clear and carried iinmediate implications. The trial court was
correct in finding there was a"suit:' Continental's cross-appeal
on lhis issue has no met'it.

NO'rICE TO CONT[NENTAL

Continental asserts that the trial court erred in Yindiug
that Dutton gave proper notice to Continental for two of the
subsites. The court found that Dutton sent Continental a let-
ter on November 1, 1985, informing the instu'er about the
PRP letter from the EPA. On December 2, 1991, Dutton sent
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Continental a six-page letter notifying it that the ittsurer had a
duty to defend. Conpnental responded by letter dated February
14, 1992, stating that it did not intend to take any action.
Continental's denial of liability under the policy elintinated any
fm-ther requirelnent of notice. 1'he trial court determined that
these contacts were sufficient to show that DuttOu provided
proper notice to Continental.

This finding by the trial court was a factual one. A trial
court's findings of fact will be upheld on appeal unless clearly
wrong. Sec Albert v. flerltage Admba. Seivs., 277 Neb. 404,
763 N.W.2d 373 (2009). The court's finding was not clearly
wrong, and the record shows that Continental received suffi-
cient notice.

ALLOCATION OP DAMAGFC

Continental also argues that the trial court erred in relieving
Dutton of its burden to prove tttat property damage occurred
within the periods covered by the Continental policies and
in adopting Dutton's categorization of damages. This argu-
ment relates to the court's use of the pro rata, time-on-the-risk
method to allocate damages.

[10] 'I'he atnount of damages to be awarded is a determina-
tion solely for the fact finder, and the fact finder's decision will
uot be disturbed on appeal if it is supported by the evidence
and bears a reasonable relationship to the elements of the dam-
ages proved. Aon Consulting v. Midlands !in. Benefits, 275
Neb. 642, 748 N.W.2d 626 (2008). We have previously detcr-
mined that the tnethod of allocation of damages used by the
trial court was appropriate.

Continental also claims the trial court e'red in failing to
allocate damages from 1948, when the contamination alleg-
edly began, to 2017, wtten the remediation is expected to be
complete. We liave previously discussed Dutton's request for
declaratory relief, which was in effect a request for future dam-
ages, and we found no basis for such relief.

The trial court determined that Continental had provided
coverage for 60 Inonths of the 480-monQt period over which
damages occurreil. The court fixed Cont.inental's percentage at
12.5 percent. In its brief, Continental calls this court's attention
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to the fact that it actually provided coveragc for 74 moutlis,
which would in effect increase its potential liability. However,
it asks this court to find that the damages should be spread
over thc etitire period of 1948 to 2017, whon remediation is
expected to be complete. Continental suggests its coverage
period of 74 months shoutd be divided by the eniire period to
find its percontage of liability to be 8.8 percent, whieh would
decrease its amount of liability.

We conclude that the trial court correctly limited the time
of the occurrence to the period during which the contanii-
nauts were deposited, as opposed to the est.itnated time for the
cleanup. This allocates the time on tlie risk lo the period of
the occurrence.

As to the fact that Conlinental may have had 74 montlis of
coverage instead of 60, we note that Dutton did not assign this
as error on appeal.

NORTI-IERN'S CROSS-APPEAL

OCCURaSNCii

Northern's cross-appeal asserts that the trial court erred in
findina there was an "occurrence" as defined by Northern's
policies. Citing Parr v. Designer Phosphate & Premix Iraternat.,
253 Neb. 201, 570 N,W.2d 320 (1997), Northern argues that in
order to show there was an occm'rence that was covered under
the insurance policies, Dutton must have proved there was an
accident and property damage froin the accident that was nei-
ther expected nor intended. We conclude the court did not err
in finding an occurrence within Northern's policies.

In City of Kimbatl v. St. Paul Fire & Mcw-ine Irs. Co., 190
Neb. 152, 206 N.W.2d 632 (1973), this court was asked to
determine whctlier damages from seepage of a sewage lagoon
system were covered as an accident. We noted that "`[i]n the
abseuce of any express policy provision in such respect, the
inability to fix the exact tiine wlien and where an aceident
occurred does not preclude recovery under the policy."' Id. at
]61, 206 N.W.2d at 637. We determtned that an accident may
be a process. "When the accident is a process, how long then is
not significant. It is the nature of the process which is impor-
tant." Id.
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[I1] Courts have had difficulty in precisely defining the
worct °accident." In most jurisdictions, courts have held that
the word has no technical meaning in law, but should be inter-
preted in its ordinary and popular sense. City of Kimball v. St.
Paul I'ire & Marine Ins. Co., aupra. The term "accident" has
many meanings, and when used in a contract of indemnity
insurance, unless otherwise stipulated, it should be given the
construetion most favorable to the insured. Id.

Northern's policies defined an "occurrence" as an accident,
wliich includes continuotts or repeated exposure to conditions.
As the trial court conetuded, the property damage occurred
as a result of exposure to the continuous deposit of sludge
or pollution in the landfills and on the manufacturing plant
floor. Duttoti did not expect or intend the resultittg damage.
Construitig the term "accident" most favorably to Dutton, we
conclude that the trial eotu-t did not err in finding there was
an occurrence.

DAMAGES

1121 Northern also argues that the trial court erred in sev-
eral ways in determining damages. First, the court allegedly
did not scrutinize the evidence offered by Dutton as to the
amocmt of damages it sustained. As noted earlier, it is for
the fact finder to determine the ainonnt of damages and that
determination will not be disturbeci on appeal if it is sup-
ported by the evidence and bears a reasonable relationship
to the elements of the damages proved. See Aon Consulting

v. Midla-nds Fin. Benefits, 275 Neb. 642, 748 N.W.2d 626
(2008). Northern merely complains that the amount of dam-
ages claimed by Dutton was speculative because the arnounts
were not consistent. Northern claims the testimony was in
conflict. As the trier of fact, the trial judge determines the
credibility of the witnesses aud the weight to give their tes-
timotiy. Risot- v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d
170 (2009).

Second, Northern objects to the trial court's failure to deter-
mine which portions of Dutton's damages were defense costs
and which were indentnity costs. Thc court found that the total
indemnity costs were $919,983.03 and that the total defense
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costs were $2,881,538.67. The court noted that defense costs
are those costs necessary to determine the source of the con-
talninat.ion and to defeat or minimize liability to clean ap the
contamination. Indemnity costs are those costs incurred by
Dutton to cleau up the contamination.

Northern complains that the trial courl metely accepted
Dutton's figures at face value and did not provide a detailed
analysis. However, thc court exc-luded those damages (employee
costs) which were not supported by the evidence and allowed
those that were supported. Nebraska law only requires a plain-
tiff to prove his or her damages to a rcasonable certainty; it
does not requirc proof beyond all reasonable doubt. Eicher v.
Mid America Fin. Invest, Corp., 275 Neb. 462, 748 N.W.2d 1
(2008). Northern provides no legal supporl for its contention,
and we f'ind no error in the trial court's determination.

Third, Northern claims the trial court erred in receiving into
evidence Dutton's exhibit to support its c1aim for ernployee
costs. The court determined that the evidence of ernployee
costs related to the EPA matters was btused upon guess and
conjecture, and it refused to award daunages for these costs.
Thus, Northcrn was not prejudiced by this claim of error.

Fourth, Northern asserts tliat the trial court used the incor-
rect end date of 1987 in its time-on-the-risk allocation, rather
than 2017, the expected end date of remediation. We have
addressed this argument above, and there is no merit to
this clainr.

Finally, Northern argues that the trial court elTed in allowing
Dutton to recover damages incmred prior to its first notice to
Nortliern. We have determined that Northern was not preju-
diced by the titning of the notice it received from Dutton, and
this claitn also lacks merit.

CONCLUSION
'I'he trial court did not err in its judgment, and it is

affirmed.
APF9RMLill.

CoNNOLLY and STEPHAN, 7J., not participating.
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