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MEMORANDUM IN OPPOSITION

The Office of Consmners’ Counsel (OCC) and the Ohio Energy Group (OEG),
two of the Intervening Appellees, filed a motion to strike portions of the Merit Brief filed
by Columbus Soqlhem Power Company (CSP) and Ohio Power Company (OP),
Appellants (collectively “AEP Ohio™). Neither the Appellee, the Public Utilities
Commission of Ohio (Commission), nor the other [ntervening Appellees joined in the
motion to strike. OCC/OEG ‘s motion encompasses three items, arguing that: (1)
Appellants’ argument challenging the Commission’s revised approach on rehearing of
considering only three years of the ten-year agreement is not properly before the Court;
(2) Appellants’ demonstration that the contract ordered by the Commission conflicts with
ils decision is not properly before the Court; and (3) Appellant’s brief contained improper
rel‘e-rences to information not in the record below. (OCC/OLG Motion to Strike at 1-3.)
AFEP Ohio submits that the motion to strike should be denicd on all three counts.

First, the scope of time relating to the Commission’s finding of “no shopping
risk” was directly raised by AEP Ohio as the first error listed in application for rehearing:
The Commission’s conclusion that during the fen-year ferm of this unique
arrangement there is no risk Ormet will be permitted to shop for
competitive gencration and then return to AEP Chio is unreasonable and
conflicts with the Commission’s orders in AEP Ohio’s ESP Cases, Case

Nos. 08-917-EL-SSO and 08-918-EL-SSO (“ESP Cases™).

{AEP Application for Rchearing at 2, 4-5, Ap. at 52, 54-55) (emphasis added). Hence,

AEP Ohio argued in connection with the first assignment of error number in its

application



for rehearing that finding no risk of shopping during the entire ten-year term of the
contract was unsupportable. As a related matler, AEP Ohio also argued in connection
with the third assignment of error in its application for rehearing that finding that AEP
Ohio would be the exclusive supplier, thus purporting to prevent shopping, for the entire
tfen-vear term of the contract was unlawful and unreasonable. (AEDP Application for
Rehearing at 13-14, Ap. at 63-64.} In short, AEP Ohio explicitly referenced the ten-year
term of the contract at least five times in advancing its allegations of error on rehearing.

Indeed, the Commission’s “clarification” on rehearing, finding the appropriate
scope of inquiry regarding the risk of shopping to be three years rather than ten, was
made directly in response to the arguments raised in AEP Ohio’s application and the
entire three-year theory was developed in the course of ruling on AEP Ohio’s application
for rchearing.

The Commission finds that rehearing on JAEP Ohio’s first assignment of

error| should be granted in order to clarify that the relevant period when

Ormet cannol shop is the duration of’ AEP-Ohio's current approved electric

securitly plan (ESP), It is not necessary to reach the question of whether

Ormet can shop beyond the duration of the current ESP because no

determination has been made whether future standard services offers will

include a comparable POLR charge. Under the terms of the unique

arrangement as approved by the Commission, AEP-Ohio will be the

exclusive supplier to Ormet for ten years, commencing January 1, 2009

(Tr. T at 37-38; Tr. IV at 484)
- (Ormet Case, Entry on Rehearing at 8, Ap. at 84.) The Commission “granted” rchearing
in order to clarify its rationale, not change its finding. The Commission merely
reaffirmed its finding on the issue now being appealed that no shopping risk will be

present and the elfect of the ruling remained to reject AEP Ohio’s arguments regarding

the ten-year term of the contract.



In other words, ALP Ohio challenged the Commussion’s finding of “no risk” for
the ten-year term of the contract in its application for rchearing and, in response, the
Commission said it was only necessary to look three years into the term of the contract.
Fither the Commission needs to consider the full ten-ycar term or it is permitted to only
consider three years; these are two sides of the same issue. ()CCR)EG’S position that
they are two unrelated and distinct issues is without merit. As further confirmation that
the two arguments are inextricably intertwined, the Commission ended the above-quoted
discussion by réferencing the ten-year “exclusive supplier” provision. Thus, AEP Ohio
adequately raised in its application for rehearing the same issue being pursued on appeal.
Unlike the situation where a party has not raised an issue before the Commission in order
to allow the Commission an opportunity to fully consider and address an issue prior to
bringing it before the Court, the Commission considered and decidéci on rehearing that it
should only consider three years of the ten-year contract.

Further, there is no statutory requirement that an appellant’s entire argument be set forth
on rehearing in an identical manner that 1t will be presented to the Court on appeal.
Similarly, an appellant need not list all of its supporting points or sub-arguments on
rehearing — it simply must preserve the claims through rehearing that it wishes to pursue
on appeal.

Tronically, movant OCC has benefited from the Court ruling that OCC had
adequately raised an issue even where it refined its claim by adding new supporting
statutory arguments on appeal. For example, in Ohio Consumers’ Counsel v. Pub. Ulil.
Comm. (2006); 110 Ohio St.3d 394, the Court rejected parties® claims that the OCC did

not properly raise an issuc on rchearing with enough specificity so as to preserve the



issue for appeal by stating: “['1'The Consumers' Counsel did challenge the default recovery
mechanism in the application for rehcaring, and the PUCO addressed the issue in its order
denying rehearing. The Consumers' Counsel has thercfore properly raised the issue.”
Consumers ' Counsel, 110 Ohio St.3d at 401 (emphasis added). In the Consumers’
Counsel case, the default recovery mechanism was generally challenged in the OCC’s
application for rehearing in that casc and with greater specificily on appeal, including
making additional statutory arguments to challenge the mechanism. (See attached
Exhibit A, OCC Application for Rehearing in Case No. 03-2405-EL-CSS, item A.6;
Exhibit B, OCC Notice of Appeal in Case No. 03-9435, item 4.) Likewise, the Court
should find in the case at bar that AEP Ohio’s application for rehearing sufficiently raised
the issqe that was subsequenﬂy contained in its notice of appeal and ultimately addréssed
on brief.

Moreover, even if the Court takes a more restrictive view of AEP Ohio’s
application for rehearing in this case, the OCC/OEG motion to strike should be rejected.
This Court has recognized that an appellant can properly raise a ¢laim before this Court
cven though it was not contained in the appellant’s application for rehearing before the
Commission, where the matter was raised by another party and decided on rehearing by
the Commission in a manner that was adverse to the would-be appellant. Cincinnati Bell
Tel. Co. v. Pub. Util. Comm. (2001), 92 Ohio St.3d 177, 180-181. Similarly, where the
Commission merely refines its rationale supporting the same conclusion being challenged
in an application for rehearing, it is appropriate for the aggricved party to pursue its

challenge of that conclusion through its notice of appeal before this Court.



Here, the Commission fully addressed its view that only three ycars of the
contract should be considered and this linding was done directly in response to the 1ssue
raised in ALIP Ohio’s application for rehearing. (Ormet Case, Entry on Rchearing at 8,
Ap. at 84.) Thus, the issue was raised and addressed on rehearing and it is fair to require
the Commission to defend that finding on rehearing before this Court. It would have
been a vain act for AEP Ohio to file a second round of rehearing, to separately raise the
sub~argumcnt that considering three years ouf of the ten-year contract was unreasonable
and unlawful. This is especially true given that, for every week that passes, AEP Ohio
loses additional revenues based on the Commission’s decision below. Consequently, it is
appropriate for AEP Ohio to raisc that same issue in its notice of appeal and on brief for
this Court to review, in response io the Commission’s supplemental rationale attempting
to merely reinforce its original ruling on rehearing.

Simﬁlarly, QCC/OEG claims that AEP Ohio’s argument that the contract language
conflicted with the Commission’s decision (on page 27 of Appellant’s Merit Brief)
should be disregarded and stricken because the same point was not raised in AEP Ohio’s
application for rehearing. This claim misperceives the nature and context of AEP Ohio’s
argument. The supporting point was onc paragraph of a 15-page argument asserting that
the Commission’s decision runs afoul of the controlling statute, Ohio Revised Code §
4905.31. The point that the decision conflicts with the contract langnage was not even a
sub-argument supporting the overall proposition of law, but was merely a supporting and
related point. The contract is a matter of record and AEP Ohio’s observation is a valid
point for the Court to consider in the context of determining whether the Commission

misapprehended the larger statutory issue. Thus, for the same reasons set forth above



regarding the three-year versus ten-year characterizations of the question concerning the
appropriate temporal scope of inquiry for the shopping risk issue, OCC/OEG’s motidn
should also be denied with respect to this related point made by Appellants on brief.
Finally, OCC/OEG seek to strikc AEP Ohio’s reference on bricf to matters that
OCC/OEG characterize as “extra-record inlormation.” The primary item challenged 1s a
mathematical calculation made by AEP Ohio on page 33 of its Merit Brief to illustrate
the impact of the Commission’s decision. The illustrative calculation was based on the
electric load explicitly reflected in the contract approved below — clearly a matter of
record. Becansc the contract expresses the customer’s electric load in megawatt hours,
AEP Ohio wanted {o explain the impact in a manner that was more readily
understandable. OCC/OEG apparently take issue with AEP Ohio’s use of publicly-
available data (which was not and cannot be disputed by OCC/OEG) that was merely
used to convert the large industrial customer’s electric load under the contract fo an
equivalent amount of electric load for a number of typical households. Again, this was
merely a straightforward mathematical calculation based on the electric load specified in
the contract, using publicly-available data; there are no new arguments or issues raised
and the calculation was not used to refute any record evidence or supplant any
Commission findings. AEP Ohio merely offered the illustration as a means to help the
Court (who does not frequently deal with megawatts or kilowatis and other technical
forms of expressing electric usage) better understand the impact of the Commission’s

. . 1
decision.

: Because it also involves OCC and AEP Ohio, AEP Ohio notes that it voluntarily

agreed, through its February 3, 2010 Memorandum in Opposition filed in Case No. 09-
2022, to an extra-record stipulation of fact that OCC sought to be inserted into the record



OCC/OEG also challenges AFEP Ohio’s statement (on page 35 of AEP Ohio’s
Merit Brief) that, weeks after the initial decision below, the ongoing operations of the
involved customer were drawn into question. This passing statement refers to matters
that were addressed in the Commission’s Entry on Rehearing at pages 4-5. Though the
Commi'ssion concluded that it would not rely on the particular development in deciding
the case, it went on in the same paragraph to strengthen its conditions on the customer’s
special discount tied to ongoing employment levels and required the customer to report
monthly employmgnt levels. (Ormet, Entry on Rehearing at 4-5, Ap. at 80-81.) AEP
Ohio believes the minor reference it made to a relevant development was appropriate,
given that it was discussed in the Commission’s Entry on Rehearing and the Commission
modified its decision in connection with it. In any case, AEP Ohio merely used the
example as one of countless points supporting the uncertain developments over the ten-

year term of the contract.

on appeal based on a Motion to Supplement the Record. Unlike here, the fact sought to
be inserted into the record on appeal had a direct bearing on the issues and involved
materials directly related to the case that were not part of the evidentiary record. In any
case, AEP Ohio stipulated to the pertinent fact in a “spirit of cooperation and
transparency” so that the Court would be able to fully understand the precise impact of
the Commission’s decision involved in that appeal.



CONCLUSION
For the forcgoing reasons, ALP Ohio respectfully requests that this Court deny

OCC/OLG’s motion to strike.

Respe€yfully submitted,

Ao

Steven T. Nourse (0046705)
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the Commission’s Order, which adopted a modified stipulation (“Partial Stipulation™) signed by

A,

some but not all of the parties, is unreasonable and vnlawful in the following particulars:

THE COMMISSION’S ORDER IS.UNLAWFUL AND UNREASONABLE
BECAUSE IT HAS ADOPTED A STIPULATION THAT VIOLATES
IMPORTANT REGULATORY PRINCIPLES AND PRACTICES.

1.

The Commission violated the doctrine of collateral estoppel by providing DP&L
with early recovery of its deferred billing system modification costs in Vlolatmn
of the Electric Transition Plan (“ETP™) Stlpu]a’tlon and Order.

The Commission violated the doctrine of collateral cstoppcl by providing DP&L
with early recovery of its deferred billing system maodification costs in violation
of the Market Development Period (“MDP”) Extension Stipulation and Order.

The Commission erred by approving a recovery mechanism that will increase
DP&L’s distribution rates without conducting a proceeding according to the
requirements of R.C. 4909.18 and R.C. 4909.19.

The Cormission’s appmval of the Partial Stipulation violates the ETP Stipulation
by approvmg consolidated billing charges that do not recover any of DP&L’s
investment in its billing system modification costs.

The Commission erred by authorizing DP&L to collect billing system
modification costs from residential customers in spite of DP&I’s agreement with

- QCC that exonerates rﬁs;'dcn__tial customers from paying such costs.

The Commission’s approval of the Partial Stipulation provides DP&L witha
default recovery rider that violates Commission rules and practices, and creates a
potential double recovery for DP&L. :

THE COMMISSION’S ADOPTION OF THE STIPULATION IN ITS ORDER IS
UNLAWFUL BECAUSE THE STIPULATION DOES NOT, AS A PACKAGE,
BENEFIT RATEPAYERS AND THE PUBLIC INTEREST.

1.

The Comimission erred by finding the Partial Stipulation as a package benefits
ratepayers when no parties representing ratepayers executed key portions of the
Partial Stipulation regarding its cost recovery mechanism.

The Commission erred by finding it reasonable to modify pnor stipulatmns based

. upon the alleged benefits of the Partial Stipulation.

The Commission erred by approving the distribution rider outside the context of a
distribution rate proceeding.



4. The Commzssmn s approval of the Partial Stipulation inappropriately provides for
the costs of the prudency review to be charged fo consumers when PUCQ practice
is to charge such costs to the utlhty under review.

THE COMMISSION’S ORDER IS UNLAWFUL AND UNREASONABLE
BECAUSE THE STIPULATION THE COMMISSION ADCGPTED IS NOT A
PRODUCT OF SERIOUS BARGAINING AMONG CAPABLE,
KNOWLEDGEABLE PARTIES.

Respectfully submitted,
Janine Migden—()strandér
Cc:_) ers’ Counsel

' ey 1S uer, Trial Attorney

Ieff cy L. Small
Assistant Consumers’ Counsel

THE OFFICE OF THE
OHIO CONSUMERS® COUNSEL
10 West Broad Street, Suits 1800

Columbus, Ohio 43215-3485
Telephone: . 614-466-8574
Fax: 614-466-9475
B-mail sauer@oce.state.oh.us

small@oce.state.ch.us




R

IN THE SUPREME COURT OF OHIO ﬁ
On Appeal from the Publie Utilities Commlsswn of

The Office of the Ohio Consumers’ Counsel,

EXHIBIT B

’a.. .
?:Euzﬁ

:;-2{“\: -

7
ﬂ{f}% o
p ¥

05 @9éu

) CaseNo.
, )
Appellant, ) '
) Appeal ﬁom the Public
V. . ) - Utilities Commission of Chio
) Case Nos. 03-2405-EL-CSS,
The Public Utilities Commission ) 04-85-EL~CSS and
of Oth ) 03-2341-EL-ATA
Appellee )
)
'NOTICE OF APPEAL

OF THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Janine L. Migden-Ostrander
(Reg. No. 0002310)
Consumers’ Ccunse!

Jeffrey L. Small, Counsel of Record
(Reg. No. 0061488} '

Larry 8. Saner

(Reg: No. 0039223)

Assmtant Consumers® Counsel

10 West Broad Strect Suite 18300
Columbus, Chio 43215 3485
(614) 466-8574- Telephone -
(614) 466-9475- Facsimile
small@oce.state.oh.us
sauer@oce.state.oh.us

Attorneys for Appellant
Office of the Ohio Consumers’ Counsel

This is to cartif
¥ that the ima
aceurate and complate reproduck

Technician

: gas &§pearing are an
Soura on of a ¢ '
nt delivareg 5172 the regular soursa gzehﬁii:esa

G Date Procesaea MAY 9 5 s

James Petro .
(Reg. No. 0022096)

~ Attorney General of Ohio

~ Duane Luckey

{Reg. No. 0023557)
Chief, Public Utilities Section

* Public Utilities Commission of Ohio

180 East Broad Stiest
Columbus, Chio 43215-3793

(614) 644-8698- Telephone
- {614) 644- 8764- Facsimile

duane Juckev(@puc.staté.oh.us

Aftarneys fbr Appe!lee

_ Pub!zc Utilities Commzsszon of Ohio

MAY 2 3 2005

'MARGCIA J. MENGEL, CLER
SUPREME COURT OF OHI[?




NOTICE OF APPFAL

Appellant, the Office of the Ohio Consumers’ Counsel, pursuant to R.C, 4903.11 ,'
4903.13, and S. Ct. Prac.-R'. )i (3)(3), hereby. gives. notice to the SuprexhéCourt of Ohio and to
the Pu‘r:;'lic Utilities Coramission of Ohio (“Appellee” or “PUCO”) of this appeal to the Supreme
Court of Ohio from Appellee’s Opinion an& Order entered in its Journal on February 2, 2005 and
its Entry on Rehearing entered in its Journal on March 23, 2005 in the above-captioned
consolidated cases. o |

Pursuant to R.C. Chapief 4.91 1, Appellant is the statutory representative of the residéntial
customers of The Dayton Power and Light Compatry (“DP&L”). Appellant was a party of record
in the above-captioned PUCO cases. ) 7 | |

(jn March 4, 2003, Appellan’i timely ﬁ1¢d an Application for Rehearing ﬁ*ém the February
2, 2005 Opinion and drder biuéﬁﬁht to RC 4963.10. Appellants Appliéaﬁoﬁ for Rehearing
was denied with respect to tﬁe issues raised in this appeal by an Entry on Rehearing enteréd in
App ellee’s Journal on March 23 2005

Appellant complains and alleges that Appellee’s February 2, 2005 Opxmon and Order
and the March 23, 2605 Entry on Reheanng are unlawiul, unjust and unreasonable, and the
Appellee erredasa matter of law,’in the: followmg respects that were raised i in Appellant s _
Application for Reheanng' 7

1) The PUCO erred by prowdmg DP&L with recovery of its deferred bllllng

system modxﬁcatlon costs in violation of the Electric Transition Plan
(“ETP”) StLpulatlon a.nd Order in PUCC Case Nos. 99- 1687-ELvETP ef al.

2) The PUCO.erred by provzdmg DP&YL. with recovery of its deferred billing -
system modification costs in violation of the Market Development Period
(“MDP”) Extension Stipulation and Order in PUCQ Case Nos 02-2779-
EL-ATA et al.



3)  The PUCO erred by allowing DP&L to increase distribution rates without
conducting a proceeding according to the requirements of R.C. Sections
4903.082, 4903.083, 4909.15, 4909.18, 4909.19 and 4909.43.

4) The PUCO erred by approving a default recovery rider for DP&L’s
altemnative generation service tariff that violates R.C. 4928.08(B), and
whose approval is otherwise against all the evidence presented in the case.

5) The PUCO erred by authorizing DP&L to collect billing system
modification costs from its residential customers in spite of DP&L’s

agreement with OCC that prohibits collection of such costs from
residential customers.

WHEREFOQRE, Appe!lant respectfully submits that the Appellee’s February 2, 2005
Opinion and Order and March 23,2005 Enify on Réliéaring are unlawful, unjust and
- unreasonable and should be reversed. The_ cas_eshoﬁld be remanded to Appelleg: with -
instructions to correct the errors ﬁdmpl_ainéd ofhereinf
Ré#pcbtﬁﬂly submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS® COUNSEL

Larry S. Sauer

Assistant Consumers’ Counsel

The Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

(614) 466-8574 (telephone) :

(614) 466-9475 (facsimile)
small@occ.state.oh.us

sauer{@occ.state.oh.us

Attorneys for Appellant
Office of the Ohio Consumers' Counsel
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