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Now comes Appellee, Benjamin Wyrembek, by and through

counsel. and moves this Court for an Order dismissing this case.

The grounds for this motion is that changes in circumstances have

rendered Appellants' Proposition of Law No. 1 moot, so as to

preclude consideration of the merits.

An appellate court may review only live controversies. See

5 Ohio Jurisprudence 3d (2009) 123, Appellate Review §386, citing

Sunkin v. Collision Pro; Inc., 174 Ohio App.3d 57, 2007 Ohio 6046,

880 N.E.2d 947. When circumstances prevent an appellate court

from granting relief in a case, the mootness doctrine precludes

consideration of the issues in the case. Id., citing Schwab v.

Lattimore, 166 Ohio App.3d 12, 2006 Ohio 1372, 848 N.E.2d 912.

Thus, where, by a changed in circumstances, the questions that

would be presented to the reviewing court have become purely

academic or abstract, and any judgment that the court might render

thereon would in no way avail, or be beneficial to, any party, the

proceeding will be dismissed, because it is not the duty or

responsibility of the court to answer moot questions. id., citing

Dudek v. United Mine Workers of America (1955), 164 Ohio St. 227,

130 N.E.2d 700. The proceeding will be dismissed if the judgment

that the appellant seeks to reverse, not having been stayed, has

been carried out or if the thing that he seeks to prevent or avoid

has been accomplished, and the situation is such that reversal

would be wholly ineffectual to reestablish the status quo or to

afford any relief to the appellant. id. at 124, citing Commercial

Motor Freight v. Public Utilities Commission (1954), 161 Ohio St.

58, 117 N.E.2d 695. Where an appellant has no legitimate interest

to protect by an appeal, such appeal is moot so far as such

appellant is concerned and will be dismissed. Id., citing Mid-

American Tel. Co. v. PUC (1962), 173 Ohio St. 333, 182 N.E.2d 319.
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1. Custody Order has rendered the appeal moot.

On February 3, 2010, Judge Denise Navarre Cubbon of the Lucas

County Juvenile Court issued a judgment entry (Exhibit A) adopting

and affirming the January 11, 2010 Magistrate's Decision (Exhibit

B), whereby "Benjamin Wyrembek is designated as the residential

parent and legal custodian of the child[,]" Grayson Thomas

Bocvarov. In addition, Appellants Vaughn's most recent

jurisdictional challenge against Judge Cubbon was dismissed by

this Ohio Supreme Court on February 10, 2010, in Ohio S.Ct. Case

No. 2009-2349 (Exhibit C). The record reflects that Adoption by

Gentle Care had no right to take the child and thus no right to

place this child with Appellants. Adoption by Gentle Care only

had a purported permanent surrender from the birth-mother,

Drucilla Bocvarov. There was no permanent surrender from the

birth-father, Appellee Wyrembek. The purported surrender of the

legal father, Jovan Bocvarov, was not valid as he did not have

custody of the child, as required in Adoption Link, Inc. v. Suver,

112 Ohio St.3d 166, 2006 Ohio 6528, 858 N.E.2d 424.

Appellants seek to reverse the judgment dismissing their

petition for adoption. The child has been ordered to be in the

custody of someone other than Appellants. The child is no longer

available to be adopted. Appellants are legal strangers to the

child. The reversal of the underlying judgment would be wholly

ineffectual to reestablish the child as available for adoption.

Appellants have no legitimate interest to protect by this appeal.

2. Adoption Petition filed in Indiana has rendered appeal moot.

On December 22, 2009, Jason and Christy Vaughn filed a

verified petition for adoption of the child, Grayson Thomas, in

the Circuit Court of Floyd County, Indiana (Exhibit D). In so
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filing, Appellants Vaughn have voluntarily relinquished or

abandoned their adoption petition filed in Ohio. Appellants are

barred, under the waiver doctrine, from appealing the judgment of

the Lucas County Probate Court dismissing their adoption petition.

The reversal of the underlying Ohio judgment would be wholly

ineffectual in that the Vaughns are now seeking to adopt the child

through the Indiana judicial system.

3. FederalCivi1 Rights Case has rendered appeal moot.

On January 14, 2010, the birth-mother, Drucilla Bocvarov, and

Jason and Christy Vaughn filed a federal civil rights action

against Benjamin Wyrembek and against Judge Jack Puffenberger, the

Lucas County Probate Judge who dismissed the Vaughns' adoption

petition (Exhibit E). In the federal action, the birth-mother and

the Vaughns claim that their protected rights were violated by

Judge Puffenberger's actions "under the color of law," i.e. the

judge's application of Ohio adoption law. The birth-mother and

the Vaughns claim that their protected rights were also violated

by Benjamin Wyrembek when he filed objections to the adoption

pursuant to Ohio law. The Vaughns and the birth-mother have asked

the federal court to determine their constitutional rights in the

underlying adoption proceeding in Lucas County Probate Court and

such a decision would require the federal court to hold that Ohio

adoption statutes are unconstitutional.

On February 10, 2010, this Supreme Court accepted the instant

appeal on Proposition of Law No. 1. In this appeal, the Vaughns

have asked this Court to determine the statutory rights of an

unwed, biological father in an adoption proceeding. The Vaughns

have not challenged the constitutionality of any Ohio adoption

statute. Nevertheless, the issues in the state and federal courts

are "two sides of the same coin." The constitutional rights of
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the birth-mother and the Vaughns as determined by the federal

court may determine the statutory rights of the biological father.

Under the Supremacy Clause of the United States Constitution,

Article VI, clause 2, federal rights have priority whenever they

come in conflict with state law. The Vaughns filed their federal

case prior to the acceptance of this appeal. The federal court

would have jurisdiction to the exclusion of this state Court.

CONCLUSION

For any or all of the foregoing reasons, this appeal is moot.

Appellee asks this Court to dismiss this case.

Respectfully submitted,

Alan J. Lghenbauer
The McQuades Co., L.P.A.
P. 0. Box 237
Swanton, Ohio 43558
Phone: ( 419) 826-0055
FAX: (419) 825-3871

Attorney for Appellee,
Benjamin Wyrembek

PROOF OF SERVICE

I hereby certify that a copy of the foregoing Motion to

Dismiss, was sent by ordinary U.S. Mail this 15fK day of February,

2010, to: Michael R. Voorhees, 11159 Kenwood Road, Cincinnati, OH

45242.

46- h_
Alan J.i ehenbauer
Attorne for Appellee,
Benjamin Wyrembek
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IN 1'HE COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO

JUVENILE DIVISION

Benjamin .1. Wyrembek,
^m.'^°°'"

Plaintifif FJL

vs.

Drucilla Banner-Boeva

Defenda

k

Case No. JC 08-180254

Juvenile Divtsion
*

FEB 03 2610
v_ et al. *
u^^:^^ Ca ^;olgu. >`°lea

JUDGMENT ENTR^.'

This matter is before the Court on an "Objection to Magistrate's Decision entered

on January 11, 2010 with an automatic stay" filed January 22, 2010 by counsel for Jason

and Ctu-isty Vaughn. Counsel states that he objects to the Magistrate's Decision "without

stibmitting to the jurisdiction of this Court". No hearing was held on the objection.

The Court lias reviewed the objection, the record, and applicable law and finds as

follows. Ohio Juvenile Rule 40(D)(3)(b)(i) states, "A party may file written objections to

a magistrate's decision within fourteen days of the filing of the decision, whether o- not

the court has adopted the decision during that fourtieen-day period as permitted by Juv. R.

40(D)(4)(e)(i)." The Court in its January 8, 2010 Judgment Entry ruled that Jason and

Christy Vaughn are not parties to this action. As of tlle date of this Judgment Lntry, no

party lias filed an objection to the January 11, 2010 Magistrate's Decision.

Ohio Juvenile Rule 40(D)(3)(b)(iii) states, "An objection to a factual finding ***

shall be supported by a. transcript of all the evidence submitted to the magistrate relevant

to that finding or an affidavit of that eviderice if a transcript is not available." Juv. R.

40(D)(3)(b)(iii). Counsel objects to most of the Magistrate's fifteen (15) finclings of fact

yet he failed to provide a transcript of the January 8, 2010 hearing to suppoi-t the

objection. Without a transcript of the Magistrate's hearing, the Court has no evidence or

otl7er information on what factors the Magistrate may have considered for her findings or

her decision. Thei-efore, the Court must rely on the Magistrate's Decision.

Counsel argues that pursuant to Juvenile Rule 40(D)(4)(e)(i), there is an automatic

stay on the January 11, 2010 Magistrate's Decision. Rule 40(D)(4)(e)(i) states, "The

TE i ^
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court may enter a judgment either during the fourteen days permitted by Juv. R.

40(D)(3)(b)(i) for the filing of objections to a magistrate's decision or afler the fourteen

days have expired. If the court enters a judgment during the fourteen days permittecl by

Juv. R. 40(D)(3)(b)(i) for the filing of objections, the timely filingoE objections to the

magistrate's decision shall operate as an automatic stay of execuriion of the judgment

until the court disposes of those objections and vacates, modifies, or adheres to the

judgment previously entered." Counsel's interpretation oI' the language in this rule is

misdirected. No "automatic stay" of the Magistrate's Decision is or was in effect under

this rule. This Judgment Entry disposes of counsel's January 22, 2010 objection and

adopts the Januaty 11, 2010 Magistrate's Decisiort.

"I'he record reflects that notice of the January 8, 2010 hearing was provided to the

Vaughns and their counsel; none of them appeat-ed for the lrearing. 't'he Court finds that

the Vaughns and their eounscl hacl the opportunity to appear at the Magistrate's hearing

and to be heard on the issues they now raise in the objection, but they failed to appear.

The Court also finds that the Magistrate's Decision must have been based on evidence

and testimony presentecl at the hearing. Therefore, the Court finds that the objection

presents no evidence to show a mistake of fact, an error of law, or an abuse of discretion

by the Magistrate.

It is, therefore, ORDERED, ADJUDGED and DECREED that the January 22,

2010 Objection to Magistrate's Decision is found not well taken and is hereby denied.

The Court liereby adopts and affirms the January 11, 2010 Magistrate's Decision.

DENISE NAVARRE CUBBON, Juclge
Copies delivered(inailcd to:
Benjainin J. Wyrembek
Alan J. Lehenbauer, Esq.
John Cameron
A. Patrick ilamilton, Esq.
Anthony J.-Calaniu¢ci, Esq.
Jason aod Christy Vauglm
Michael R. Voorhees, Esq.
llrucil la Banner-Bocvarov
Jovan Bocvarov
lteather Fomnier, Esq.
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IN TIIE COUR'I' OP COMMON PLEAS, LUCAS COUNTY, OHIO
JUVENILE DIVISION

Pl.alntiff:
Wvrembek., Benjamin

TS#-

Dei.endant:
13oc:varov, Jovan Bocvarov, Grayson

SETS#: SETS#: 10/29/2007
SR
08180254 160367 08180254 170600 08180254 160370

Defendant:
Banner--Bocvarov, Drucilla

SETS#:

Def endant :
Adoption By, Gentle Care

SETS#:

FILED
JUVENILE DMSION

JAN08180254 160368 08180254 174419 112010

Defendant:
VauaPn-i, Christy

SETS#:
08180254 60373

Defendant:
Cameron, John

SETS#:
08180254 71520

Lucas Go_ Opm, Pleas (;pu[1

Defendant:
Vaughn, Jason

SETS#

MAGISTRA"1'E'S DECISION

:
08180254 160371

This matter came on for consideration of the Motion for Custody filed on 12/10/09 by
Plaintiff, Ben Wyreanbek. Present for hearing were Benjamin Wyrembek represented by
Attomey Alan Lehenbauer; John Cameron of Adoption by Gentle Care, by telephone,
and his counsel, Attorney Anthony Calamunci. Although notice was provided to the
Guardian ad litem, Attorney I Ieather Fournier; Jason and Christy Vaughn; Jovan
Boevarov, and Drucilla Bocvarov, none of them appeared for hearing.

A brief history of the essence of this case is in order. On 10/29/07 Drucilla Banner-
Boevarov gave bii-th to the child in Lucas County, Ohio. Ben filed a Complaint in
Parentage and Allocation of Parental Rights in Fulton County Juvenile Court onl2/28/07.
The Fulton County Court transferred the case to this court. Drucilla was inarzied at the
time of the conception to Jovan Boevarov. Upon results of genetia testing, this court
found Ben Wyrembek to be the fatlier of the child on March 17, 2009.

Drucilla and Jovan, indicating on the document that lie was not the biological father, had
signed permanent surrender documents for the purposes of adoption agreeing to
permanent custody to Adoption by Gentle Care, a private child placing agency. The
documents were filed with this court pursuant to O.K.C. 5103.15 (B)(2). Adoption by
Gentle Care placed the child, througjh the Interstate Compact, with Jason and Christy
Vaughn in Indiana. An adoption proceeding was filed in Lucas County Probate Coin-t
and was later dismissed. The dismissal was upheld by the 6t" District Court of Appeals



on November 30, 2009, L-09-1160. Ben filed the Motion for Custody on 12/10/09 which
is the subject of this hearing_

Testimony was given by the Plaintiff, Ben Wyrernbek. Plaintiff s Exhibit 1, Complaint
for Writ of Prohibition filed in the Supreme Court of Ohio on 12/29/2009 in case 09-
2349, Vaughn v Cubbon was admitted into evidence witbout objection.

Findings of Fact:

1. Plaintiff, Ben Wyrembek is the fatlier of the child.
2. Plaintiff first filed for custody of the child in December, 2007 in Fulton County,

Ohio. Fulton County transferred its case to this court.
3. At the time of the child's birth, the mother, Drucilla Bocvarov was not mairied.

She had been divorced from Jovan Bocvarov.
4. Ben Wyrembelc has met with the Guardian ad litein four times, twice in her ofCice

and twice at his home.
5. Defendant mother executed a permanent surrender document regarding the child.

T he adoption proceeding was dismissed. The child has been residing in the home
of the potential adoptive parents, Jason and Christy Vaughn, in Indiana since
shortly after the child's birth, having been placed there by Adoption by Gentle
Care and through the Inte-state Compact. Adoptiori by Gentle Care held custody
of the child for the sole purpose of obtaining adoption of the child. (R.C. 5103.15
(B)(2).

6. There is no adoption.
7. Plaintiff has not heard anything from Drucilla concei-ning the child.
8. Plaintiff has made efforts to obtain possession and custody of the child since

December, 2007. Ile was granted visitation and there was an interim agreement
for visitation resulting from a niediation held at this Court. The Vaughns were
present, participated in the mediation and agreed to an interim order for visitation.
A subsequent mediation was scheduled to which the Vaughns failed to appear.

9. Plaintiff has been able to see his son only once, on August 8, 2009 for 4 hours.
10. Plaintiff is employed and lives independently.
11. Plaintiff has the ability to fuzancially and emotionally care for the cliild.
12. Plaintiff has had the child covered on his insurance since he found out that he is

the biological father.
13. Plaintiff is the legal, biological father of this child. His parental rights were never

terminated.
14. It is in the best interest of this child that custody be awarded to Plaintiff and that

he be designated as the residential parent and legal custodian of the chitd. Any
further delays in these proceedings do not serve the best interest of the child.

15. No evidence was presented as to the child support obligation of the
defendant/mother.

Decision:



Plaintiff, Ben Wyrembek is designated as the residential parent and legal custodian of
the child, pending submission of a favorable home study of Ben Wyrembek by the
Guardian ad litem. The honie study shall be submitted to the Court by February 4,
2010 with copies provided to Attorneys Lehenbauer and Calamunci. If the home
study is favorable, Adoption by Gentle Care shall place the child with Ben Wyrembek
by February 8, 2010. Adoption by Gentle Care sliall reniain a party to this action ior
the limited purpose of facilitating the transfer of possession of the child to his father.

The issue of child support is continued to the call of any party.

Date:

Parties may file written objections to this decision with fourtcen (14) days from lhe date it is fitcd in the Juvenile Clerk's office.
Objections inust be specific:md state all particular grounds for objection If the objection is to a factual finding, the objeclion shall be
supported by an affidavit oftlte evidence_ A paTy shall not assign as error on appeal the court's adoption of any factual finding or
legal conclusion, wltetheror not specifically designated as a finding of fact or conclusion of law, unless the party tintely aid
specifically objects to that factual finding or Icgal conclusion as required by Juvenitc Rule 40, Civil Rule 53, and Criminal Rule 19.
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94.e $nPruta.e ^ourt of

State of Uhio, ex rel. Jason Edward
Vaughn and Christy Lynn Vaughn

Judge I)enise Navarre Cubbon

^
.

LD
tja FEB 10 2010

CLC-RK OF COURT
SUPREMi: L`OURT OF OHIO

Case No. 2009-2349

IN PROHIBITION

ENTRY

This cause originated in this Court on the filing of a coniplaint lor a writ of
prohibition involving tennination o1'parental rights(adoption. Upon consideration
pursuant to S.Ct. Prac. R. 10.5,

It is ordered by the Court that this cause is dismissed.

I140MAS J. MOYA:R
C.hief Justice
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IN THE INTEREST OF:

IN THE CIRC[JIT COURT OF INDIAN
FOR FLOYD COUNTY

GRAYSON THOMAS BOCVAROV
(a/k/a Grayson Thomas Vaughn),
a minor in the possession of
Jason and Christy Vaughn

JASON EDWARD VAUGHN
And
CHRISTY LYN VAUGIIN

Vs. VERIFIED PETITION FOR ADOPTION

BFNJAMIN WYREMBEK
112 Bassett St.
Swanton, OH 43558

And

ADOPTION BY GENTLE CARE
3801z East Town Street
Columbus, OH 43215

SERVE: Gentle Care Adoption Services
389 Library Park South
Cohunbus, OH 43215

^^+ +++ *^*

PETITIONERS

RESPONDENTS

Come the Petitioners, Jason Fdward Vaughn and Christy Lyn Vaughn, and for their

Petition for Adoption of Grayson Thomas Bocvarov a/k/a Grayson Thomas Vaughn, state as

follows:

1. Jason Edward Vaughn and Christy Lyn Vaughn are husband and wife,

having been married on June 26,1999, in Shelby County, Kentucky. Petitioners reside together

in Floyd County, Indiana, and have done so continuously since Dccember, 2002. Venue is

proper in this court because Jason and Christy Vaughn, the prospective adoptive parents of

^^

DEC 2 2 2009

CLERK
^ /°111,,^^„Zr°_

OFTHECIRCUIT COURi

14y) ('CASE# adCo1^o9^^-/^^-30

JUDGE J. TERRENCE CODY



Grayson Thomas Boevarov, now known as Grayson Thomas Vaughn, have been continuously

residing in Floyd County, Indiana for more than one year before the filing of this Petition, and

are actual bona fide residents of Floyd County, Indiana. Petitioners' mailing address is 2821

Plantation Court, Sellersburg, Indiana 47172.

2. Grayson Thomas Bocvarov a/k/a Grayson Thomas Vaughn, is a minor child,

having been born in Lucas County, Ohio on October 29, 2007. The minor child is and has been a

resident of Floyd County, Indiana since November 8, 2007.

3. Drucilla Boevarov is the natural mother of Grayson Thomas Boevarov a/k/a

Grayson Thomas Vaughn. On November 1, 2007, Drncilla Bocvarov signed her permanent

surrender of parental rights, and requestcd Adoption by Gentle Care, a duly licensed Ohio private

child placing agency, as defined in § 2151.01.1(A)(3) of the Ohio Revised code, to take

permanent custody of the child.

4. The husband of Drueilla Bocvarov at the time of birth of the child was

Jovan Bocvarov. Under Ohio law, Jovan Bocvarov was presumed to be the natural father of

Cmayson Thomas Bocvarov. On November 4, 2007, Jovan Boovarov signed his permanent

surrender of parental rights, and also requested Adoption by Gentle Care to take permanent

custody of the child.

5. Benjamin Wyrembek, Respondent herein, is the biological father of

Grayson Thomas Boevarov. Benjamin Wyrembek has never been married to Drueilla Bocvarov,

the mother of Grayson Thcmas Bocvarov, nor has he ever had a parent-child relationship wiih

Grayson Thomas Bocvarov. Benjamin Wyrembek has never made any substantial contribution

to the support of Grayson Thomas Bocvarov, other than $25.00 on or about Grayson's first



birthday, and two (2) one hundred dollar payments ($100.00), subsequent to this court's grant of

temporary emergency custody of Grayson to Petitioners.

6. In accordance with the statutory procedures set forth in § 5103.15 of the

Ohio Revised Code, Adoption by Gentle Care accepted permanent custody of Grayson Thomas

Bocvarov on November 4, 2007. On that same date, Adoption by Gentle Care placed the child in

an adoptive placement with Petitioners, Jason and Christy Vaughn. The placement of Grayson

Thomas Bocvarov with Jason and Christy Vaughn received Interstate Compact on the Placement

of Children (hereinafter, "ICPC") approval on November 8, 2007.

7. Grayson Thomas Bocvarov has resided in the bome of Jason and Christy

Vaughn in Floyd County, Indiana in a supervised adoptive placement since the ICPC approval

date ofNovember 8, 2007.

8. Petitioners have been the primary caregiver for, and financia2 support of,

Grayson Thomas Bocvarov who is less than three (3) years of age and has resided with them

since birth. Petitioners have had the sole physical custody of Grayson Thomas Boevarov, and

have provided the sole physical care and supervision of the child since birth.

9. Consent to adoption by the biological father Benjamin Wyrembek is not

required pursuant to IC 31-19-9-8 because he has abandoned or deserted Grayson for at least six

(6) months immediately preceding the date of the filing of the petition for adoption. Any efforts

by the biological father Benjamin Wyrembek to support or to communicate with the child have

only been token efforts and the court should declare the child abandoned by the biological father

Benjamin Wyrembek. Further, consent to adoption by the biological father Benjamin Wyrembek

is not required pursuant to IC 31-19-9-8 because, for a period of at least one (1) year, he has

failed without justifiable cause to communicate significantly with the child when able to do so.



Further, consent to adoption by the biological father Benjamin Wyrembek is not required

pursuant to IC 31-19-9-8 because, for a period of at least one (1) year, he has knowingly failed to

provide for the care and support of the child when able to do so as required by law.

Further, consent to adoption by the biological father Benjamin Wyrembek is not required

pursuant to IC 31-19-9-8 because he is unfit to be a parent and the best interests of the child

sought to be adopted would be served if the court dispensed with the parent's consent.

10. Petitioners desire to adopt said infant, Grayson Thomas Bocvarov, as their

heir-at-law and establish and fix the name of said infant as Orayson Thomas Vaughn, and gain

joint parental care, custody and control of said infant.

11. The infant, Grayson Thomas Bocvarov, owns no real or personal property

known to Petitioners.

12. Petitioners are the fit and proper personFs to adopt said infant, Grayson

Thomas Bocvarov, to have in their care, custody and control. Petitioners are of good moral

character, are of reputable standing in the community, and are fmancially able to and will

properly rear, maintain aud educate Grayson Thomas Boevarov.

13. Grayson Thomas Bocvarov is suitable for adoption and it would be in the

best interest of said child to permit Petitioners to adopt said infant.

WFIEREFORE, Petitioners respectfully request the following relief:

1. That the Court enter an order adjudging the adoption of the infant, Grayson Thomas

Bocvarov;

2. That said infant be decreed to be the lawful child and heir-at-law of Petitioners, and as

such, capable of inheriting as though said child was their natural and legitimate child;

3. That Petitioners be granted parental care, custody and control of said infant child;



4. That said infant child now be designated by the name of Grayson Thomas Vaughn;

and

5. Any and all other relief to which they may be entitled.

C. THOMAS 1MECT-U'S t'-r
Indiana Bar No. 11846-10
Hectus & Strause PLLC
804 Stone Creek Parkway, Suite I
Louisville, Kentucky 40223
Counsel for Petitiouers



VERIFICATION

The Petitioner, Jason Edward Vaughn, states that he has read the foregoing Petition for
Adoption, and the facts contained therein are true to the best of his knowledge, information and
belief.

r''a r
^

VAUGHN

STATF, OF INDIANA )
)SS

COUNTY OF FLOYD )

Subscribed, sworn to, and acknowledged before me by Jason Edward Vaughn, this
day of December, 2009.

NOTARY PUBLIC,
STATE AT LARGE

My Commission Expires: Notary Pub!ic, Siate at tarns, I;V
My e9f9misgfen^ ^ ly^29i#

The Petitioner, Christy Lynn Vaughn, states that she has read the foregoing Petition for
Adoption, and the facts contained therein are tive to the best of her knowledge, information and
belief.

STATE OF INDIANA )
) SS

COUNTY OF FLOYD )

CHRISTY L

/, I

+7N VAUGHAI-

Subscribed, sworn to, and acknowledged before me by Christy Lynn Vaughn, this _th
day of December, 2009.

64. aeea'^
NO'6&RY PUBLIC,
STATE AT LARGE

PJotary Puk.:lic, State at !-am°, IN
My Conunission Expires: Niy cnmmiss on exp reg No'. 27,1t31d



XHI IT E



Case 2:10-cv-00039-EAS-NMK Documenf 2 Filed 09/14/10 Page 1 of 7

FtCED'
'AMEB SoNINr

C LERK
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DRUCILLA BOCVAROV
6725 Worth Avenue
Sylvania, Ohio 43560

and

JASON VAUGHN and
CHRISTY VAUGHN

2821 Plantation Court
Sellersburg, Indiana 47172

PLAINTIFFS
vs.

JUDGE JACK PUFFENBERGER
Lucas County Probate Court
700 Adams Street, Suite 200
Toledo, Ohio 43624

and

BENJAMIN WYREMBEK
112 Bassett Avenue
Swanton, Ohio 43558

I O.lAli 14 PM I2#59

L.S. i,i? i it:i:l G Ui,i11

tAST. [)IU, COLUMi3l7S

.10 039
CASE NO:

• ^I

Judge

MAGWM, A:^°"^

Magistrate Judge

COMPLAINT

DEFENDANTS

Now come the Plaintiffs, Drucilla Bocvarov and Jason and Christy Vaughn, and for their

complaint against the Defendants, Judge Jack Puffenberger and Benjamin Wyrembek, state as

follows:



Case 2:10-cv-00039-EAS-NMK Document 2 Filed 09/14/10 Page 2 of 7

Parties

1. Plaintiff Drucilla Bocvarov is an individual citizen, who resides in the State of

Ohio at 6725 Worth Avenue, Sylvania, Ohio 43560. Plaintiff Drucilla Bocvarov is the birtlr

mother of Grayson Thomas Bocvarov, a child born in Lucas County, Ohio on October 29, 2007.

2. Plaintiffs Jason and Christy Vaughn are individual citizens, who are husband and

wife and who reside together in the State of Indiana at 2821 Plantation Court, Sellersburg,

Indiana 47172. Plaintiffs Jason and Christy Vaughn are the prospective adoptive parents and

physical custodians of Grayson Thomas Bocvarov.

3. Defendant Judge Jack Puffenberger is and at all relevant times has been the Judge

of the Probate Court, Lucas County, Ohio located at 700 Adams Street, Suite 200, Toledo, Ohio

43624.

4. Defendant Benjamin Wyrembek is an individual citizen, who resides in the State

of Ohio at 112 Bassett Avenue, Swanton, Ohio 43558. Defendant Benjamin Wyrembek is the

biological father of Grayson Thomas Bocvarov. '

Jurisdictâon and Venue

5. This action arises under the Due Process Clause of the Fourteenth Amendment to

the United States Constitution and under the Fourth Amendment to the United States

Constitution, and under the Civil Rights Act of 1871, 42 U.S.C. §§ 1983 and 1988.

6. Jurisdiction is conferred on this Court by Article 111, Section 2 of the United

States Constitution and 28 U.S.C. §§ 1331 and 1343.

7. Jurisdiction over Ohio state law claims is founded upon pendant jurisdiction.

2
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8. Venue for all causes of action stated is appropriate in the Southem District of the

State of Ohio as the child is in the permanent custody of Adoption By Gentle Care, which is an

Ohio corporation with its statutory agent located within in the Soithem District of the State of

Ohio. Adoption By Gentle Care is an Ohio corporation and a duly licensed private child placing

agency, as defined in § 2151.011(A)(3) of the Ohio Revised Code, located at 380'/^ East Town

Street, Columbus, Ohio 43215. Adoption By Gentle Care has permanent custody of Grayson

77tomas Bocvarov, and has placed the child with Plaintiffs Jason and Christy Vaughn, and has

consented to the adoption of this child by Plaintiffs Jason and Christy Vaughn.

Statement of Facts

9. Grayson Thomas Bocvarov, was born on October 29, 2007 in Lucas County,

Ohio. The birth-mother of Grayson is Plaintiff Drucilla Bocvarov. The legal father of the child

at the time of birth was Jovan Bocvarov (a copy of the birth certificate is attached to and filed

with this Complaint as Exhibit A).

10. On November 1, 2007, Plaintiff Drucilla Bocvarov signed her permanent

surrender requesting Adoption By Gentle Care take permanent custody of the child (a copy of the

permanent surrender is attached to and filed with this Complaint as Exhibit B).

11. On November 4, 2007, Jovan Bocvarov signed his pennanent surrender

requesting Adoption By Gentle Care to take permanent custody of the child (a copy of the

permanent surrender is attached to and filed with this Complaint as Exhibit C).

12. In accordance with the statutory procedures set forth in § 5103.15 of the Ohio

Revised Code, Adoption By Gentle Care accepted permanent custody of the child on November

4, 2007. On that same date of November 4, 2007, Adoption By Gentle Care placed the child in an

adoptive placement with Plaintiffs Jason and Christy Vaughn. The placement received ICPC

3
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(Interstate Compact on the Placement of Children) approval on November 8, 2007 (a copy of the

ICPC approval is attached to and filed with this Canplaint as Exhibit D). The child has resided

in the Indiana home of Plaintiffs Jason and Christy Vaughn in a supervised adoptive placement

since the ICPC approval date of November 8, 2007.

13. On January 16, 2008, Plaintiffs Jason and Christy Vaughn filed a Petition for

Adoption in the Lucas County Probate Court (a copy of the Pctition is attached to and filed with

this Complaint as Exhibit E).

14. Defendant Benjamin Wyrembek filed an objection to the adoption and continues

to attempt to disrupt the adoptive placement and the adoption plan made by Plaintiff Drncilla

Bocvarov.

15. Defendant Judge Jack Puffenberger refused to address the allegation set forth in

the Petition for Adoption that the birth•mother has a constitutional right to make this adoption

plan (a copy of his decision is attached to and filed with this Compliant as Exhibit F).

Cause of Action

16. Plaintiffs hereby incorporate all prior paragraphs of the Complaint as if fully

restated herein.

17. Plaintiff Drucilla Bocvarov has the right of privacy and the right to make

decisions concerning the adoptive placement of her child at birth, which are rights and liberty

interests protected by the Due Process Clause of the Fourteenth Amendment of the United State.s

Constitution, as recognized by the Uruted States Supreme Court inRoe v. Wade (1973), 410 U.S.

113, 35 L. Ed. 2d 147, 93 S. Ct. 705, Planned Parenthood of Southeastern Pennsylvania v.

Casey (1992), 505 U.S. 833, 120 L. Ed. 2d 674,112 S. Ct. 2791, Pianned Parenthood of Central

Mo. v. Danforth (1976), 428 U.S. 52,49 L. Ed. 2d 788, 96 S. Ct. 2831, Stanley v. Illinois (1972),

4
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405 U.S. 645, 31 L. Ed. 2d 551, 92 S. Ct. 1208, Quilloin v. Walcott (1978), 434 U.S. 246, 54 L.

Ed. 2d 511, 98 S. Ct. 549, Caban v. Mohammed (1979), 441 U.S. 380, 60 L. Ed. 2d 297, 99 S.

Ct. 1760, Lehr v. Robertson (1983), 463 U.S. 248, 77 L. Ed. 2d 614, 103 S. Ct. 2985, and

Michaei H. v, Gerald D. (1989), 491 U.S. 110, 105 L. Ed. 2d 91, 109 S. Ct. 2333.

18. Plaintiff Drucilla Bocvarov and Jovan Bocvarov, who was the husband of

Plaintiff Drucilla Bocvarov when the child was conceived and who is the legal father under Ohio

law, have the right of privacy as a martial unit relating to decisions concerning the adoptive

placement of the child at birth, which are rights and liberty interests protected by the Due Process

Clause of the Fourteenth Amendment of the United States Constitution, as recognized by the

United States Supreme Court inMichael H. v. Gerald D. (1989), 491 U.S. 110, 105 L. Ed. 2d 91,

109 S. Ct. 2333.

19. Based upon the constitutional right of Plaintiff Drucilla Bocvarov, Adoption By

Gentle Care has the right to make an adoptive placement of the child in accordance with the

wishes of Plaintiff Drucilla Bocvarov in the exercise of her constitutional rights.

20. Based upon the constitutional right of Plaintiff Drucilla Bocvarov, Plaintiffs Jason

and Christy Vaughn have the right to finalize their adoption in accordance with the wishes of

Plaintiff Drucilla Bocvarov in the exercise of her constitutional rights.

21. The actions of Defendant Judge Jack Puffenberger were under the color of law

and were reckless and callously indifferent to the federally protected rights of the Plaintiffs.

22. Defendant Judge Jack Puffenberger has violated the constitutional rights of the

Plaintiffs by his refusal to even address or consider the allegations set forth in the Petition for

Adoption.

5
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23. Defendant Benjamin Wyrembek has violated the constitutional rights of the

Plaintiffs by attempting to disrupt the adoptive placement and the adoption plan made by

Plaintiff Dracilla Bocvarov.

Prayer for Relief

WHEREFORE, Plaintiffs Drucilla Bocvarov and Jason and Christy Vaughn pray for

judgment against Defendant Benjamin Wyrembek as follows:

(A) That this Court find thatPlaintiff Dnucilla Bocvarov has the constitutional right to

place her newborn child and make an adoption plan for her newbom, which is a right protected

by the Due Process Clause of the Fourteenth Amendment of the United States Constitution;

(B) That this Court find that Adoption By Gentle Care has the right to make an

adoptive placement of the child in accordance with the wishes of Plaintiff Drucilla Bocvarov in

the exercise of her constitutional rights;

(C) That this Court find that Plaintiffs Jason and Christy Vanghn have the right to

finalize their adoption in accordance with the wishes of Plaintiff Drucilla Bocvarov in the

exercise of her constitutional rights;

(D) That this Court find that Defendant Judge Jack Puffenberger violated the

constitutional rights of the Plaintiffs by his refusal to even address or consider the allegations set

forth in the Petition for Adoption;

(E) That this Court find that any and all attempts by Defendant Benjamin Wyrembek

to disrupt the adoptive placement and the adoption plan made by Plaintiff Drucilla Boevarov are

acts that infringe upon the constitutional rights of Plaintiff Drucilla Bocvarov and therefore,

Defendant BenjasYin Wyrembek has no right io object to the adoption; and

6
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(F) That this Court grant Plaintiffs such other and further relief as may be just and

equitable.

Respectfully submitted,

RUA
Drucil ov, Pro se Plgntiff
6725 Worth Avenue
Sylvania, Ohio 43560
(419) 882-6347 phone

!trG'l-A.Gt^ 1/OT^1 ?^C.^Y^
Michael R. Voorhees (Ohio # 0039293)
Voorhees and Levy LLC
11159 Kenwood Road
Cincinnati, Ohio 45242
(513) 489-2555 phone
(513) 489-2556 fax
mike@ohioado-otionlawyer.com
Attorney for Plaintiffs Jason & Christy Vaughn
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12-28-07 13:54 FRGfi-Gentle CarE l:rloption 619-621-2229

yERMANEhlT SURRENDER DF Ch"'t._D

SiOnalure of,ludgn

f t r^ cr
t,^x^ltr_:{ t^.. fcP^F _^(`C.V(1Y01i am ^ fJ years old and am the Parenf/Guardiart of - Y. ^yy)d

pd^cnamet^^, „ ^^

I born on ^^'^ W°t^D iri 1^•2'^ ''^..".. r>^.`"^

/^r^^,,

, -C J It- l.
•]aleora1da eNVO^Nnn roVn^ urUmn r 1 l---._-r 5 a ba arOh/^

Jwhocurrenttylivesat[^,^ .^_(^,^ /(1 c" dOsigntTtisperrnenentsurrender
D+rcnCseaeaiadEr clyklala ^

to take pernianent custody and control of the chtlt am unabfe tn c^(e for eeid chlld for the following rsasons:- 0..m(

^ ^'^^ty^%tr^3aVll.uVl(^ f7,lt^P1 ^1? Cltl/J ^S

1 The Assesspr hss pmvided the following counseling and discussed alternatives to the surrender; I"i'L°k' ^^^ ^^ ^^^yr} n

C.i -.v'i C( t^t^. .
! o,ate on which t is was provtded:

agree and undersland lhat under Ohio Iaw, signing this document means:

I. All {ny dphf: as a parenttn ths abovo named ohild will end. Thls incfudes, but is notllmited to-atl rights to viattatton, c,ommunicaGon, support,
rligiousa6iliatlon and the right lo consent to ths child's adopliorr.

2, 7he Ag&toy shatl hove perntanentcustody of the child and shail have'the dght to place the chiid in any adopfive hdrrme orother substiWte rzva
s=.tlings ftfinds in the ohfld's best interest (Ohio Revfaed Cude Sectlons 3107.01 and3107.06).

; This permanentsurrender was taken at,^_.^_ AM ^ PM,"on the_ I of tJL'^Vl?^12p 7 in
ame7~ tlYy rMnlh Y9ar^1_

the foilowing IocaGon: ^^Q ^A_Y Y^ t9 ^ f^ t7 l ^

have read Mis:pennanent surrander orlt was read to me before I slAned It. I was given the appoRurVry to ask quaSttans mncemtng this permanent
siursndei and thosequesttonB wore fully answered tb my satisfacGon. I understand and agrea to the (ornms Df thls permarient sunender df my chlld. I am

Isipning this pennenenl su deror A^ {ih) vulunlarity qna at! t 7 i hqvys a(ter ihe birth of the etdtd.
` j C_ tlil ^- !)-

?
I= naturanfP

, ',.. ^^d vras .:5lt.c°.i^ 1SE., of_Y ^By my slgnature betow, ^'lby virtue of my authority pl
) agarroyrepresaniaVw^nsme agcneYreDruan^tai^ra:d6e ag yname

^^:^
C^vhich is an egenay duly aufhor]zed putyuant to Ohio Revtsed Code Sections 5A03.63 and 3153-36, to aGCept pe anen e

ie
ustody oi

! childran by surrender, hereby accept petrnaneni custndy of nfrorn Z Gi fGl K 1^''-^--^
rbren{'nn9lYElZ -r

t ^^i

+4^ ^L^(^/Ff^Ll^

tlnder Oni(2,t^, Ohlo Revised Code 5aciion 5103.'15(B), approva) of theJuv ni court is roquired lf thts agr6ement is entered tntp by a public chlfdren
llanp agency for a child sonths of age or oldera private childf le'e8eccuted be a enc .py,•S r rce 8g Y o

ay :my eignvturs, DWovv. I heteby approve the transfer of peirnarient custod

trl the chifd's par¢n110uardlan lV thG (agenCy nanYe)

I find thal nonlinuafion in the home ts contrary lo the best Intsrest of tha chitdand that Ihe pfanement is in the bes( fnterastof the child

Nem_ofCnun

Thlc hes been duq•femrded on page number

L {^^ ^
r)a the cnitd's mnther, ^ father, (] putative father, (] guardlan, and herehy•requeat ^^np'I IGY1 ^Y^.4 C^FF'Vt^c'.• 1!) 1rF'

a. nL]'nBm2

T-8t44 F'aB2/069 F-67[i

L7at+J

of volume number--of thn rncord s of Ihis wurt.

DistdbuUore 4Uhite-AOsncy; Canary-Parent; pink-Coud
.1F,4 O1 B6P (Rcv. Ph006)
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12-2-S-'07 13'59 FPOIi-Gentlc Care Adoption 619-821-2229 T-844 F'003/669 F-670
°ERN{ANENT St1RRENDER OF G.,,LD

years old and ani the ?a UGuardlan of YZ,`tc...t: Y»r^ tr ^ S
lullharre ) C"^,u^•6r^,,,e }^

borrlon C^In L.-^
naiemdnh ^ +^^ `Iciryolninn,1.' _ p mumvnredr x,,,^ o^aleorNN+

`Y5Lio A=V'I ,! ^LX Lif^21"1^, ^l. I^C^,Il ^ r J^U 43 ^C ^fives at C, 7^ I^iV , tiz_ s gn this permanen
{

surrenderwho currently

i

parcnlvcbseiaddress/dIy4,Wm

as the child's 0 rrrother, fatfi'Br, [] putative father, q guardian, and hereby requast H^^f 1^ n^
oBen nama

to take pcrmanent custody and control of the child. I am unabfe to oare for said chlid for the following reasons: t J^V)r1 tf).Z'r:

.I .}^n(3 ^r^• r-^+r^ ^rST 1 {^C.•f^P^^

; - - - - f1 ^f A

„TheAS .essor has provided thP flillowing crounseling and dlscussed allernatives to the surrander: Yi^`^'-

J^

YLru'f" ,^67M'4L1y1 or)'Ttp

'l Cs l dC' ^ l l{ i Cr^err ^swsutJ^m^1A v u in F ^^^A
77̂'We` I

ate on whlc
''f`'`,

Name of Assessor ^^^^c^, t ^^tlls was rov,ded:}
tf apree end unden3tand that undor hio laW. signing this document means:

1. AII my nflhU es a pj^arèIf^iI^^tò the above named child will end. 7his includes, but 1s notGmlted to, all dghts to vis3talion, Dommunlcation, suppoR,

refgious affiliation and the dghl to consent to the dhild's adaption.

2. T'he Agen6yshalt have parmannni custody of the child and shall have the nght tc pface the child In any adopOvc irdme Drolher sUbstltute rare

satl7ngs it 6nds in the child's best Intntest (>7hlp RaviBed Code S®o8pns 3107.01 and 31117.08).

^ n

! 1'his yarmanent surrender was takon at _^ % [^ AM^PM', on tha^ ot '^CJU21?l^26^__In
hme TTT^^- day n.:mh rwr

±hefollowinglo4ation:^L/r^^

1 1 itaVe re9d lhia pennanentsttrr£nder or it wa9 /ead to me before I sigrtad It. I was 9fvan the oppprtUnity rp aek quB5GOns Wncerning tht6 pBrrt^

7 surrender and thoso.quesbons udra tu^vgred fo my saG9fec on. I untlerstand and agrea to the tenns of Nis pennanGnhsurrender of my enr 1 am
si nlpq thie,p^r^ngr^^t2 surranda m vblunterily and a} IB ?,^our atierare bidh of Ihe child.^

/

r ^Gt.L^•ai^^^^^ i t̂/^^ °^^,,'df^^o, -

ignature below, I ^l1Vll Q^11^Pr vittue of my 5uthority as r k?G iJ71Uw° t/1r^ u ft{ 1xl'k^inriAn

which +s an agency duly authorizad pursuant to Ohlo Revised Code secGons 5103.03 and 5153.15. to accept permanent custody of

children by surrender, hereby accept perroenent oustody of ^/ YQ.U^73^ I t`)17VYf.S 4'tt^ r^m *`.. S6^f^.Vl ^e yfii..l/^
ch7id'c fmrtc pemnrs mme

e oourI ls reqvlred 8 thle agreement is entered into by a publio childrenUnder tlhir^av Ohio Revised Code Seclion 5t03.15(tl), apf iroval of ute Ju^
I s5rvice agenoy rn is exeoutod by a prNdte chlld placing agency for a chifd s ontns of age or nlder.

ny m9 signature, below. I hereby approve the tran3fer of permanent custody of (child's name) _

by the cpild's parenUguardian tothe (agetn/

r find that contlnuaGo.n in ttte home is contrary to the best intwest of dre onild and ihat the plaoement is in the b-st intenast of the oltild.

NameofCoun

's'hts ha.s been duly rewrded on pz8e number

Signature ofJudde

^_orvolumenumber,_.__

)

Date

or the records of this court.

•1

Distrihviipn' WhitA-Agency; canery-Farent Pink-COUd

JFE 0186[ (ftev. 612006)
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PROBATE i LUC S COUNTY, OHIO

IN THE MATTER OF THE ADOPTION OF GRAYSON THOMAS VAUGHN

CASE NO, p

(Name arteradoption)

IFIL^^ ^̂13+ ^0^ Ia ED

JAN Z 6 2008

The undersigned petitions to adopt ______ Gravson_Thomas Vaughn

and to change the name of the minor to Grayson Thomas,Vaugĥ

PETITiON FOR ADOPTION OF MINOR
[R.C.3107.05] LUCAS CO. PROBATE COURT

JACK R. PUFFENBEF^ER

, a minor,

The petltioner states the foliowing:
PETITIONER

Full Name: JasgrtEdward Vauohn

Christy Lynn VauahnFull Name:

Place of Residence:

Post OfFce

Age ___ 36

Age 33

2821 Plantation Court
Stree:Address

_ Sellersburg Floyd
City orUllage or Townshlp If unlncorporatad area County

Indiana 47172____ 6 years
state Zip Code DuraGon of residence

Marital Status:,__ married__ Date and Place of Marriage: Ju e 2 1999 - ShelbyvilleKentucky

Relationship of Minor to Petitioner: None

The pefdioner has facilities and resources suitable to provide for the nurture and care of the minor and it is the desire of

the petitioner to establish the reEatlonship of parent and child with the minor.

MINOR TO BE ADOPTED

Birth Name: _ Gravson Thomas Vauahn Date of Birth: October 29. 2007

Place of Birth: _St I kP Hosoi al Maumea Ohio Property and.Value: -_ none

Mx The minor is living in the home of the petitioner, and was placed therein for adoption on the 1 st day of

tJVVember , 2007 ___ by Adootion By Gent(e Care

17 The minor is not living in the home of the petltioner, and resides at

q The minor will be an adopted person as defined in R.C. 3107.39;

O The minor will be an adopted person as defined in R.C. 3107.45;

A certified copy of the birth certificate of the minor is filed with this petition or is not available due to the foltowing:

A Preliminary Estimate Account (Form 18.9), if required, is filed with this petition.

The minor is in the permanent custody of Adoption Dv Gentle Care

whose address is 380'/ East Town Street Columbus Ohio 43215
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PERSONS OR AGENCIES.WHOSE CONSENT TO THE ADOPTION IS REQUIRED

O AdoofionBvGentleCare theagencyhaspermanentcustodyoftheminor

filed under q Consent filed

PERSONS WHOSE CONSENT TO THE ADOPTION IS NOT REQURED

A The cansent of _Drucilla Rose Bocvarov ._-birth=mother
Name Address Relatianship

B The consent of Jovan Bocvarov_ lecial father
Name Address RelaBonshlp

C The consent of outativefather
Name fWdress RelaUonshlp

are not required because:

birth-mother and leoal father entered into voluntary permanent surrender aqreements with Adoption By Gentle

Care and their consents are not reguired pursuant R C 3107 07(C) the consent of the putative father is not required

based on anv of the following: a) the husband of the birth-mother is the presumed IegaS father pursuant to R C

3111,03(A)(11 and the outatlve father has no standing in this adoptfon proceedina and is not entitled to any notice of

this adoo6on proceedino: b) the putative father is not the father o f the minor; e) the outaNve father has wilffullv

abandoned or failed to care for and support the minor; d) the.putativefather has willfullY abandoned the mother of the

minorduringher preanancyanduptothetlmeofhersurrenderoftheminar ortherninor'splacementinthehomeefthe

petitioner: e) R.C . 3107 06(C), which stales that "Unless consent is not reguired.under section 3107.07 of the Revised

Code a tition to adopt a minor may be ( granted only if written consent to the adootion has been executed bvali of the

following:. .(C) The putative father of the minorc..° is unconstitutional in its application to thisolacement and oetltion,

where the right of the birth-mother to olace this infant at birth for adontion is a libertv interest pLoteeted hy the Due

Process Clause of the Fourteenth Amendment of the Un{ted States Constitution: fl the bioioglcai parent must have

legaf custody of the minor jo have any_riahts and the putative father, by definition, cannot have legal custodv and

therefore has no riahts• q) the adoption is in the best interest of the child

Attomey for Petitioner

MichaglR. Voorhees Jason Edward Vauchn
Typed or Printed Name Ty d r Printed I}iame

11159 Kenwood Road f
Street Address ioner

CJm^

Cincinnati Ohio 45242 Christv Lycn Vaughn
City State Zip Code Typed or Printed Name

513)-4-89-2555
Phone Number (include area code)

Attorney Registration No. 0039293

2821 Plantation Court
Street Address

SeII rsbura Indiana
City State

_(g12 22^ 46-0416
Phone Number ( include area code)

47172
Zip Code

18.0 -^EtITION FOR AnOPTION OF MINOR 1011191
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EXHIBIT F
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FfLED
W6AS UL PROBDni= Cvil?T

.fAL•F( R. PUFFaZ£RGc"n, JUpGE

YM,W -4 P (= 3 b
IN THE COMMON PLEAS COURT OF LUCAS COUNTY, OHIO

PROBATE DIVISION

IN THE MATTER OF:

THE ADOPTION OF

CASE NO 2008 ADP 0000'10

^

GRAYSON THOMAS VAUGHN * JUDGMENT ENTRY

This matter comes before the Court pursuant to a Petition For Adontion of
Minor filed January 16, 2008 by Attomey Michael R. Voorhees on behalf of
petitioners Jason and Christy Vaughn (Vaughns).

The child who is the subject of this adoption petition was born on October
29, 2007 in Lucas County, Ohio. On November 1, 2007 the child's birth mother,
Drucilla Rose Bocvarov, executed a permanent surrender of this child to .
Adoption By Gentle Care, which is a private child placing agency (PCPA). Her
former husband, Jovan Bocvarov, also executed a permanent surrender to the
PCPA on Noverriber 4, 2007. Drucilla's permanent surrender indicated that at the
time of surrender she was a"single parent" and.Jovan's permanent surrender
indicated that he was "not the biological father' of this child. The Bocvarovs had
been divorced during the time of Drucilla's pregnancy, however since they,were
married at the time of conception of this child, Mr. Bocvarov is deemed to be the
presumed natural father of this child. R.C. 3111.03(A)(1). Adoption By Gentle
Care accepted the surrenders and forthwith placed the child with the Vaughns for
purpose of adoption. The child has remained with the Vaughns since early
November of 20D7.

On November20, 2007, Benjamin Wyrembek timely registered with the
Ohio Putative Father Registry, seeking to initiate parental dghts relative to the
child herein. Also, on December 25, 2007, Mr. Wyrembek filed a Parentage
Cornplafnt• Petition to Establish Parental Rights and for other relief in the Fulton
County Court of Common Pleas, Juvenile Division. The Vaughns filed, a motion in
Fulton County Juvenife Court on January 28, 2008 requesting disinissal of
Benjamin Wyrembek's parehtage camplaint Fulton County Juvenile Court

J©URNALIZED

r JUN -4.2009
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transferred the proceedings initiated by Benjamin Wyrembek to the Lucas County
Court of Common Pleas, Juvenile Division, pursuant to Juvenile Rule 11 on
February 21, 2D0B.

Petitioners herein filed a Motion for Declaratory Judgment on January 16,
2008 which was denied by this Court. In deriying this motion in its Judoment
Entrv of March 14,2008, the Court specifically ordered the putative father to be
served with notice of the Petition for Adootion.. Benjamin Wyrembek was served
and thereafter filed an objection to the adoption in the Lucas County Probate
Court on April 23, 2008.

This Court further ruled on May 19, 2008 that this adoption matter should
be deferred until the issue of paternity of the child, which was pending in juvenile
court priorto the filing of this adoption petition, was determined. tn re Adoption of
Joshua Tal T, OT-07-055, Ohio Sfxth Appellate District, 2008. Accordingly, the
Court held this matter in abeyance pending the parentage determination. On
March 17, 2009, the Lucas County Court of Common Pleas, Juvenile Division,
issued a Judgment Entrv declaring Benjamin Wyrembekto be the father of the
child who is the subject of this adoption petition. (JCOB-180254)

This Court then conducted a telephonic pre-trial on April 2, 2009, wherein
all legal arguments and evidentiary hearings were to commence June 2, 2009.

This matter comes before the Court pursuant to an amended objection
and two complaints for declaratory judgment filed April 7, 2009 by Attorney Alan
J. Lehenbauer on behalf of Benjamin Wyrembek. Responsive pleadings were
flled byAttomey Michael Voorhees on behalf of petitioners Jason Edward
Vaughn and Christy Lynn Vaughn. In addition, Mr. Lehenbauer flied a
Supplemental Memorandum in Support of Cornplaint for Declaratorv Judgment
on May 27, 2009. Pursuant to this Court's order of April 2, 2009, these legal
issues were scheduled for hearing on June 2, 2009, priorto an evidentiary
hearing on the petitioh and determination of best interest of the child.

Case called for hearing. Attorney Michael R. Voorhees present with
petitioners Jason Edward Vaughn and Christy Lynn Vaughn. Attorney Afan J.
Lehenbauer present with Benjamin J. Wyrembek. Attorney Heather Fournier,
who was appointed by this Court as guardian ad litem of the child, also present.
Arguments held relative to all pending legal issues.

2
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After due consideration of the legal arguments presented, the Court
hereby finds as follows: The parties have provid'ed voluminous cases and
statutes for the Court to consider in rendering a decision relative to the pending
legal motions. In addition to the well known cases of In re Adoption of
Sunderhaus, (1992) 63 Ohio St.3d, 127, and In re Adoption of Pushcar, (2006)
110 Ohio St.3d 332, the Court has considered numerous other relevant cases.
The case of Nale v. Robertson, (1994) 871 S.W.2d 674, was decided by the
Supreme Court of Tennessee. The Na/e case provides an exceflent history of
various aspects of adoption law in the United States. The Nale case tracks many
of the cases cited by counsel in this matter including Stanley v. Iltinois, (1972)
405 U.S. 645 and Lehr v. Robertson, (1983) 463 U.S. 248. As stated in the Nale
case, supra, parents, including parents of children born out of wedlock, have a
fundamenta( liberty interest in the care and custody of their children. The United
States Supreme Court has addressed several cases relating to the issue of a
father's liberty in his relationship with a child boni out of wedlock. Stanley, supra,
and Lehr v. Robertson, supra. Specifically the Nale case stated, "no parent
should be denied the privilege of parenthood merely because of birth out of
wedlock." In the Nale case, the court found that Robertson had made every
reasonable effort to establish a personal as well as legal relationship between
himself and his son. He therefore has established fundamental liberty interests
in the ehild..The right of a, natural parent to the care and custody of his chi(dren is
one of the most precious and fundamental in law. Santosky v. Kramer (1982),
455 U.S. 745,753, 102 S.Ct. 1388. Adoption terminates those fundamental rights.
See 3107.15(A)(1). For this reason, "any exception to the requirement of parental
consent (to adoption) must be strictly construed so as to protect the right of
natural parents to raise and nurture their children". In re Schoeppner's Adoption
(1976), 46 Ohio St.2d 21, 24. The Court of Appeals for the Sixth District of Ohio
has stated in the case ofln re Smith (1991), 77 Ohio App.3d 1,1 &, that the
termination of parental rights is the family law equivalent of the death penalty in a
criminal case. The parties to such an action must be afforded every procedural
and substantive protection the law allows.

The parties in this matter have agreed that the probate court has original
and exclusive jurisdiction overthis adoption proceeding. This Court refied on the
Pushcar decision in its order of May 19, 2008 and specifically reiterates that the
parentage action in this matter was filed prior to and was pending at the time the
adoption petition was filed in this court. Accordingly, the Court refrained from
proceeding with the adoption petition durtng the pendency of the parentage
action. It is the opinion of this Court that it now has Jurisdiction to consider the
petition for adoption since the juvenile court has adjudicated the parentage
matterto its conclusion. In this matter, the parties have a difference of opinion in
relation to which adoption statute should be appfied relative to the necessity of
Mr. Wyrembek's consent. Petitioners allege that R.C. 3907.07(B)(2)(c) applies
since Mr. Wyrembek was a putative fatherwhen the petition was filed.
Petitioners further allege that Mr. Wyrembek is unable to elevate himself to the
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level of a legal father once the adoption case has been commenced. Counsel for
Mr. Wyrembek argues that this Court should consider the finding of parentage in
the juvenile court, and therefore utflize the provisions of R.C. 3107.07(A) in
deterrnining whether Mr. Wyrembek's consent is required. It should be noted
that R.C. 31 07.07(B) relates to the consent of putative fathers and Section
3107.07(A) relates to the consent of legal fathers. Were the Court to proceed in
this matter under R.C. 3107.07(B), the issue would be whether Mr. Wyrembek
abandoned the birth mother during the time of her pregnancy and up to her time
of her surrender of the child. Should the Court rule that Section 3107.07(A)
applies, the issue would be whether Mr. Wyrembek failed to communicate with
the minor or to provide forthe maintenance and support of the minor as required
by law orjudicial decree for a period of at least one year immediately preceding
the filing of the adoption petition without justifiable cause.

This Court finds the facts in the instant matter strikingly similar to the facts

/n the Matter of the Adoption of JLM, Case Number 200678, decided in the

Probate Court of Stark County, Ohio on April 8, 2008. In JLM, as in this case, the

father timely registered with the Putative Father Registry and filed a complaint to
establish paternity prior to the filing of the Petition for Adoption. The Probate
Courtin JLM deferred to the juvenile court to establish patemity pursuant to •

Pushcar, supra. Upon the order of the juvenile court finding the parent-child
relationship, the probate court dismissed the Petition for Adoption applying

Sunderhaus, supra. The court held that the duty to communicate and support
referred to in R.C. 3107.07(A) commenced upon the establishment of paternity.
Since one-year.had not passed since the patemity determination, the petition
was considered premature and therefore dismissal was required.

This Courtflnds that when a parentage action is pending priorto the filing
of the adoption petition, the Court must apply Pushcar. It must be logically
assumed that the Supreme Court of Ohio intended the probate court to consider
the findings of the juvenile court made while the adoption proceeding is being
held in abeyance. In this case, the juvenife court has ruled that Mr. Wyrembek is
the father of the child who is the subject of this adoption proceeding, therefore
the Court hereby rules that for purpdses of determining the necessity of Mr.
Wyrembek's consent, he is to be deemed a legal father.

Accordingly, the Court rules that Section 3107.07(6) no longer applies to
Mr. Wyrembek although he was a putative father when the petition was filed by
virtue of his putative father registration. The judicial determination of a parentage
action filed priorto the petition for adoption changes his status in this matter and
he is now a legal father and falls under the provisions of R.C. 3107.07(A). In this
regard, the Court notes that the one-year period prescribed by Revised Code
Section 3107.07(A) commenced on the date that parentage has been judicially

4



Case 2:10-cv-00039-EAS-NMK Document 2-1 Filed 01/14/10 Page 17 of 17

established. In re Adoption of Sunderhaus (1992), 63 Ohio St.3d 127, 132.
Since one year had not expired prior to the placement of the child or the filing of
the petition and one year has not expired since the paternity finding, it is
impossible to show #hatMr. Wyrembek's consent is not required pursuant to
Section 3107.07(A). Accordingly, the Court finds the Petition for Adontion has
been filed prematurely and therefore it is hereby dismissed.

Therefore, the Court hereby grants Mr, Lehenbauer's Complaint for
Declaratory Judgment,in part; specifically ruling that Mr. Wyrembek is now a
legal father subject to the provisions of Section 3107.07(A) in this adoption
proceeding. The Court further finds that all other legal issues pending, including
the constitutionality bf Chapter 3107, to be moot based upon the above ruling.

It is so ordered.

Copies mailed this date to:

AttomeyAlan J. Lehenbauer,
Attomey Michael R. Voorhees
Attomey HeatherJ. Fournier

5


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46

