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WHY LEAVE TO APPEAL SHOULD BE DENIED

Appellant has failed to demonstrate in his Memorandum in
Support of Jurisdiction that this case invelves a substantial
constitutional question or that this case 1is one of public or
great general interest. The Sixth District Court of Rppeals
éorrectly held that the trial court’s dismissal withoul notice
was not a final appesalable order and, therefore, the dismissal
of appellant’s appesal was proper,

The Sixth District Court of Appeals found that there is a
remedy available to appellant, and he Bas not lost his right.to
adjudicate his case. Thus, appellant has failed to demonstrate
thalt this case involves a substantial constitutional question or
that this case 1s one of public¢ or great general interest.

STATEMENT OF THE CASE AND FACTS

Sandusky Police Department seized $4957.00 from appellant
in connection with an investigation. ©Cn  March 27, 2009,
appellant filed a Motion for Return of Funds under Ohic Rew.
Code Ann. $§§2981.04 and 03 (hereinafter YO.R.C.”). A criminal
case was not pending with regards to the seizure; therefore, the
Clerk of Courts assigned Case No. 2009-CV-268 to appellant’s
moticn for return of funds. 5alid motion was not served on
appellee at the time of filing.

On April 24, 2009, appellee  commenced a @ forfeiture

proceedings under Case No. 200%-Cv-364 pursuant to O.R.C



§62981.01, 02, and 03. According to the Jjudgment entry filed
July 14, 2009, the trial court, on May 12, 2009, was advised
Lhat appellant would be “dismissing” Case No. 2009-CV-02648.
Tnstead, appellant, on July 10, 2009, filed a motion for
indigency in Case No. 2009-CV-0268 as evidenced by the docket.
Appellees was never served with this meotion.

on May 28, 2009, appellant filed an answer to appellee’s
petition for forfeiture in Case No. 2009-CV-364. On. June 9,
2009, along with the answer to the petition under Case No. 2009-
CV-364, appellee was then served with appellant’s motlion to
return  funds. However, the moticon did not refer to any <ase
number.

According to the Jjudgment entry filed July, 14, 2009, the
trial court again, on July 13, 2008, was advised that appellant
would be filing for a dismissal in Case No. 20089-CV-268 when
appellant’s counsel returned from vacation in two weeks. On July
14, 2009, the trial court dismissed Case No. 2009-CV-268 without
prejudice.

On August 13, 2009, appellant filed a notice of appeal in
the Sixth District Court of Appeals on the judgment entry filed
July 14, 2009. On September 9, 2009, the Sixth District Court of
Appeals ordered appellant and appellee to briel the issue of
whether the July 14, 2009, entry was a final appealable order.

As evidenced by entry filed November 5, 2009, the appellate
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court held that the trial court’s dismissal was not a final
appealable order Ppecause appellant did not lose the right to
adjudicate the case.

Appellant filed a memorandum in support of jurisdiction and
notice o©f appeal in the Ohic Supreme Court on the decision of

the Sixth District Court of appeals filed November 5, 2009.

ARGUMENT

PROPOSITION OF LAW NO. ONE: AN INVOLUNTARY DISMISSAL, BY THE
TRIAL COURT WITHOUT PREJUDICE AND WITHOUT NOTICE IS NOT A FINAL
APPEALABLE ORDER WHEN SUBSTANTIAIL RIGHTS ARE NOT AFFECTED AND
THE MOVANT HAS NOT LOST THE RIGHT TO ADJUDICATE THE CASE.
Johnson wv. H&M Auto Serv., 2007 WI, 3148981, 2007-Chio-5794,
{Ohio App. 10 Dist.)

The Sixth District Court of Appeals correctlQ‘ found that
the trial courts dismissal of Case Nc. 2009-CV-268 without
notice was not a finai appealable order. Therefore, appellant
has failed to demonstrate a substantial constitutional guestion
or that this case is one of publiic or great general inlterest.

‘an

“Generally, a dismissal without prejudice constitutes
adjudication otherwise Lhan on the merits’ with no res judicata

bar to refiling the suit. Thomas wv. Freeman (1997), 79 OChio

St.3a 221, 225, fn. 2.7 Johnson, 2007 WL 3148%81 at =Z. The
dismissal places the “parties in the same position they were in

before they filed the action.” Id. See, also Selmon vs.

Crestview Nursing & Rehabilitation, 2009 WI, 3068767, 2009-Ohio-

5078, (Ohio App. 7 Dist.); Arner v, Andover Bank, 2008 WL

Lrd



4880882, 2008-0Ohio-5857 (Ohio App. 11 Dist.); Canady v. Tavylor,

2008 WL 2350645, 2008-0Ohio-2801 {(Ohio App. 106 Dist.).
In the case at bar, the trial court’s dismissal of Case No.
2009-CV~-268 is not a final appealable order because appellant

may refile his motion to return funds under the still pending

forfeiture in Case No. 2009-CV-364. BSee Johnson v. HEM Auto
Serv., 2007 WL 3148%81, 2007-0Chio-57%4, *2 (Ohio App. 10 Dist.}.

The ©trial court did not deny appellant’s motion wilhout a
hearing because appellaﬁt’s right to adjudicate is still active
under Case No. 2009-CV-0364. As evidenced by the judogment entry
filed July 14, 2009, the court was “left with duplicative
filings regarding the same parties, same lissue, and same
matter.” Contrary toe appellant’s assertions, appellee and the
trial court are well aware that appeliant ids entitled to a
hearing on his rveplevin issues. Thus, appellant has a remedy
avallable under Case No, 2009-Cv-03¢64. 1In fact, said motion
should have been filed when appellant filed his answer to the
petiticn in the forfeiture case. The trial court’s judgment
entry specifically states that the proper filing is under Case
No. 2009-CV-364. Had appellant re-filed his metion to return
funds under Case No. 2009-Cv-364, appellant may very well have

had a hearing on the issue by now.



CONCLUSION

This case 1s not properly before this Honcrable Court
hecause there is no final appealable order te be brought before
the Sixth District Court of Appeals or this Court. Because
appellant has failed to demonstrate that this Court has original
or appellate jurisdiction or why this case involves a
substantial constitutional question or that this case 1s one of
public or great general interest, appellee respectfully reguests
that appellant’s memorandum in support of Jjurisdiction be

dismissed.

. , Pl M
Mary Ann Barylski (fC038856)
Assistant Prosecuting Attorney
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