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STATEMENT O F THE CASE

On December 12, 2007, Appellee Frank Robert Hamilton, III was charged in a one-coant

indictment with the first-degree felony of discharging a firearm upon or over a public road or

highway, with a firearm specification. IIamilton moved to dismiss his indictment because it did

not allege that the firearm was discharged recklessly. The State opposed the dismissal and asked

the court to allow it to amend the indictment by adding "recklessly" as the culpable mental state.

The court allowed the State's amendment under Crim.R. 7(D) and denied Haniilton's request to

reconsider its ruling.

Two weeks later, IIamilton pled no contcst to the charge in the indictment in exchange

for the State's agreement to nolle the fireat-ni specification and not object to a sentence of

community control. The trial court imposed community control on July 16, 2008.

Hamilton appealed. On Septetnber 4, 2009, the Second District Court of Appeals ("court

of appeals") reversed Hamiltotz's conviction. (Final Entry of the Second District Court of

Appeals) It found that the trial court's allowance of the amendment to include "recklessly" in

the charged offense violated Hamilton's constitutional right to a grand jury indictment. (Opinion

of the Second District Court of Appeals, at p. 8)

1'en days later, the State asked the court of appeals to certify a conflict between its

judgment and the judgment rendered in State v. Rice, Hamilton App. No. C-080444, 2009-Ohio-

1080. The court of appeals found that a cotifliet existed and certified the following issue:

May an indictment which does not contain all the eletnents of an offense be
arneiided to include an onlitted mens rea clenlent that was iiot presented to the
grand jury?

In the meantime, the State also filcd a timcly notice of appeal and memorandum in

support of jurisdiction asking this Court to invoke its appellate and discretionary jurisdietion



2

over the same issue. 'This Court accepted the State's claimed appeal of right and discretionary

appeal in Case No. 2009-1878 and ordered it consolidated with the certified conflict case in Case

No. 2009-1958. Both causes are now beforc this Court.

STATEMENT OF FACTS

The indictment at issue in this case used the following language to charge Hamilton with

discharging a firearin upon or over a public road or highway:

THE GRAND JURORS of the County of Montgomery, in the name, and by the
authority of the State of Ohio, upon their oatlis do find and present that FRANK
ROBERT HAMILTON, III, on or a®otct September 8, 2007 in the Cotcnty of
Montgomery, aforesaid, and State of Ohio, did discharge a firearm upon or over a
public road or highway and said violation caused serious physical harm to a
person; contrary to the form of the statute (in violation of Section
2923.162(A)(3)(C)(4) of the Ohio Revised Code) in such case made and
provided, and against the peace and dignity of the State of Ohio.

(Emphasis sic.)(Summary of the Docket from Conunon Pleas Case No. 2007 CR 03702,

hereinafter "SD," Entry No. 14)

On Apri19, 2008, this Court decided State v. Coloiz, 118 Ohio St.3d 26, 2008-Ohio-1624,

885 N.E.2d 917 ("Colon P'). Just over a month later, Hamilton moved to disnliss the indictment.

Citing Colon I, he argued that the requisite mental state for discharging a firearm upon or over a

public road or highway was recklessness and that his indictment did not charge that the firearm

was discharged recklessly. (SD Entry No. 34)

The State filed a motion asking the trial court, pursuant to Crim.R. 7(D) and State v.

O'Brien (1987), 30 Ol1io St.3d 122, 508 N.E.2d 144, to allow the indictment to be amended to

inchtde the mens rea of "recklessly" before the plirase "discharge a f rearm upon or over a public

road or highway[.]" (SD Entry No. 37) The court allowed the amendment and offered Hamilton

a reasonable continuance upon a showing that he had been misled or prejudiced by the

amendment. (SD Entry No. 38) Hamilton did not request a continuance.
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ARGUMENT

Issue Certifled for Review:

"May an indictment which does not eontain all the elements of an offense be
amended to include an oinitted niens rea element that was not presented to
the grand jury?"

Proposition of Law:

"State v. Colon did not overrule State v. O'Brien. Amendment of an
indictment to include an omitted mens rea element does not violate the
defendant's right not to answer for a crinre charged other than on
presentment or indictment of a grand jury where the amendment does not
change the name or identity of the offense."

The issue certifred for review in the certified conflict ease in Case No. 2009-1958 and the

State's proposition of law in the State's claimed appeal of right and discretionary appeal in Case

No. 2009-1878 involve the same issue. To avoid duplication of argument, the Statc will address

both together.

The issue is this: May an indictment which does not contain all the elements of an

offense be amended to include an omitted mens rea element? The answer is yes, where the

amendment does not change the naiiie or identity of the offense and the defendant has not been

misled or prejudiced by the omission of the mens rea from the indictment. This Court so held in

State v. O'Brien (1987), 30 Ohio St.3d 122, 508 N.E.2d 144.
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A. O'Brien and its progeny.

T'he defendant in O'Brieia was indicted with two counts of endangering children in

violation of R.C. 2919.22(B)(3). Id. at 122. At h-ial, prior to impanelling the jury, the defendant

moved to dismiss the counts because the indictment omitted the requisite mens roa of

"recklessness." Id. at 122-23. The court overruled the motion, and the trial proceeded. Id. at

123. After the defense rested, the State moved to amend the indictment to include

"recklessness." Id. The trial court granted the State's motion and instt-ueted the jury on that

element. Id. The jury convicted the defendant. Id. The court of appeals reversed the conviction

after concluding that "the omission of'the mental state element fatally flawed the indictment, and

that allowing [the State] to cure such an error permitted the jury to convict the accused on a

charge essentially different from that upon which the grand jury indicted him." Id.

This Court first considered whether "recklessness" was an essential element of

endangering children. Id. at 123-24. It held that it was. Id. at 124. It also hold that the

defendant's indictment in its original forfn was insufficient under Crim.R. 7(B) for failure to

charge the essential element o£"recklessness." Id. at 125.

I-Iowcver, this Coui-t did not end its analysis there and affirm the court of appeals. Id.

This is because the indictment in O'Brien did not remain in its original form; rather, it was

amended to add the missing mens rea clenient. Id. As a result, this Court went on to consider

whether the amendment comported with Crim.R. 7(D). Id. That rule sets forth the procedure for

amending indictments and provides that:

The court may at any time before, during, or after a trial amend the indictment * *
*, in respect to any defect, imperfection, or omission in form or substance, or of
any variance with the evidence, provided no change is made in the name or
identity of the crime charged. If any amendment is made to the substance of the
indictment ***, or to cure a variance between the indictment * * * and the proof,
the defendant is entitled to a discharge of the jury on the defendant's motion, if a
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jury lias been impatielled, and to a reasonable continuance, unless it clearly
appears from the whole proceedings that the defendant has not been misled or
prejudiced by the defect or variance in respect to which the amendment is made,
or that the defendatit's rights will be fully protected by proceeding with the trial,
or by a postponement thereof to a later day witli the same or another jury.

Crim.R. 7(D).

This Court held that the addition of the mens rea element of "recklessness" to the charge

of enclangering children did not change either the name or the identity of the crime charged.

O'Brien, at 126. The nanie of the crime remained the same both before and after the

amendment, and the identity of the crime did not change because neither the penalty nor the

degree of the offcnse was altered by the amendment. Id. The amendment did alter the substance

of the indictment. Id. at 126. Therefore, the defendant was entitled to both a discharge of the

jui-y and a reasonable continuance if he was misled or prejudiced by the amendment, but the

defendant could show neither. Id. Accordingly, this Court held that the requirements of Crim.R.

7(D) were satisfied, and the State's amendment to add "recklessness" to the indictment was

proper. Id.

This Court rejected the defendant's argument that the amendment to his indictment to

include the essential mens rea element allowed thc jury to convict him on a charge different from

that found by the grand jury. Id. at 126-27. This Court readily distinguislied the amendment in

0'Brien from the one made in State v. Headley (1983), 6 Ohio St.3d 475, 453 N.E.2d 716. In

Headley, the State amended the charge of aggravated trafficking to add the identity of the

controlled substance, whicli was previously omitted. Id. at 475. The severity of a particular

trafficking offense is depcndent upon the type of dtug involved. Id. at 479. "Under this analysis,

it is evident that R.C. 2925.03 [defining the crime of trafficking] sets forth more than one

eritninal offense with the identity of each being detemiined by the type of controlled substance
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involved." Id. In I-Ieadley, the type of controlled substance was an essential element, the

omission of which could not be cured by amendment, because to do so "would change the very

identity of the offcnse charged." Id.

Contrastingly, in O'Brien, the amendnient of the indictnient to include the element of

"recklessness" in the cllarge of endangering children "in no way alter[ed] either the name,

identity or severity of the offense charged." O'Brien, at 127. As a result, the defendant in

O'Brien was not convicted on a charge different fi-om that found by the grand jury.

This Court continues to follow O'Brien. As recently as September 16, 2008, after Colon

I was decided, this Court relied on O'Brien to reaffirm that Crim.R. 7(D) does not permit the

amendment of an indictment when the amendment changes the penalty or degree of the charged

offense because amending the indictnient to change the penalty or degree changes the identity of

the offense. State v. Davis, 121 Ohio St.3d 239, 2008-Ohio-4537, 903 N.E.2d 609, at ¶9. At

issue in Davis was an amendment that increased the amount of the controlled substance in an

aggravated drug trafficking charge. Id. at ¶2-3. As a result of the amendment, the offense went

from a felony of the fourth degree to a felony of the second degree. Id. In deciding whether or

not the amendment was proper, this Court again recognized the critical distinction between

O'Brien and Headley. Davis, at ¶6-8. This Court stated that the amendment in O'Brien was

proper because the inclusion of the mens rea of "recklessness" did not change the penalty or the

degree of the offense•, therefore, the identity of the offense remained the same both before and

after aniendment. Davis, at,[6. In contrast, the atnendnient in Davis that increased both the

degree and potential penalty of the offense by increasing the amount of the controlled substance

was not penllissible under Crim.R. 7(D). Id. at ¶9.
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B. Colon I did not overrule O'Brien.

The court of appeals based its holding in this case on Colon I, which it found implicitly

overnded O'Brien. (Opinion of the Second District Court of Appeals, at p. 5, 8) The court of

appeals' conclusion that Colon I oveiTuled O'Briei cannot be reconciled with this Court's

decision in Davis, which relied on O'Brien as conti-olling authority for when an amendment to an

indictment is proper. Despite the continued vitality of O'Brien's• holding, recognized in Davis,

the court of appeals rejected O'Brien and held that the omission of "recklessly" fiom Hamilton's

indictment could not be cured by amendment and that doing so violated Hamilton's

constitutional right to a grand jury indictment. (Opinion of the Second District Court of Appeals,

at p. 8)

Colon I did not overrule O'Brien. The issue in Colon [ was whether an indictment that

fails to include the mens rea of the offense charged may be challenged for the first time on

appeal. Id. at i[19. It did not address whether such an indictinent could be amended to add the

omitted mens rea element because the indictment in Colon I was never amended, as it was in

O'Brien and this case. Rather, the indictment in Colon I remained defective up to and

throughout the defeidant's trial.

The defective indictment led to significant errors during the defendant's trial. Id. at 1123,

29. The indictment was unconstitutional because it omitted the mens rea for inflicting physical

haim, an essential element of robbery. Id. at T29. Additionally, the defcndant's due process

rigllts were violated because there was no evidence that he had notice that the State had to prove

that he acted recklessly in order to convict him of robbery. Id. at 1130. The State did not argue

that the defendant's conduct in inflicting physical hann on the victim was reckless. Id. The

court failed to include the niens rea for the offense in its jury instruction. Id. at 9[31. The
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defendant's counsel did not object to the incomplete instruction. Id. There was no evidence that

the jury considered whetlier the defetldant acted recklessly in inflicting physical hann on the

victim, Id. And, finally, the State treated the robbery as a strict liability offense during its

closing argun-ient. Id. The errors that were caused by the defective indictment permeated the

entire criminal proceeding and resulted in structural error. Id. at ¶32.

The conclusion in Colon I that the defendant could challenge his defective indictment for

the first time on appeal did not affect the holding in O'Brien. In State v. Colon, 119 Ohio St.3d

204, 2008-Ohio-3749, 893 N.E.2d 169 ("Colon IP'), this Court subsequently limited the holding

of Colon I to its unique facts. This Court explained that "the defect in the defendant's indictment

was not the only error that had occurred." Colon II, at ¶6. Structural error existed in Colon I

because of the multiple errors that were inextricably linked to the flawed indictment, which

penneated the trial fi-om beginning to end. Colon II, at ¶7. This Court stated that, in most cases,

when a defendant fails to object to an indictment that is defective because the indictment did not

include an essential element of the charged offense, plain-error analysis, pursuant to Crim.R.

52(B), will be the proper analysis to apply. Id. at ¶7. Accordingly, automatic reversal despite

the defendant's failure to object is reserved for the rare case in which multiple errors at trial

follow the defective indictment. Id. at ¶8.

The conclusion in Colon I that the indictment was defective likewise did not affect the

holding in O'Brien. In concluding that Colon I overruled O'Brien, the court of appeals relied on

the emphasis this Court placed on the critical funetion of the grand jury in fairly institutitig

criminal proceedings and on the following quotation in Colon 1, at ¶17:

[O]ur case law follows the Ohio Constitution, which provides that "no person
shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury." Section 10, Article I, Ohio
Constitution. "The material and essential facts constituting an offense are found
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by the presenhiient of the grand jury; and if one of the vital and material elements
identifying and characterizing the crinie has been omitted from the indietment
such defective indictment is insufficient to charge an offense, atid cannot be cured
by the court, as such a procedure would not only violate the constih.itional rights
of the accused, but would allow the court to convict him on an indictment
essentially different from that found by the grand jury." Harris v. State (1932),
125 Ohio St. 257, 264, 181 N.E. 104,

(Opinion of the Second District Court of Appeals, at p. 6-7) Neither the above passage nor this

Court's emphasis on the constitutional significance of the grand jury call into question 073rien's

holding that an amendment to include an omitted element from an indictment is proper where the

amendment does not change the name or the identity of the crime.

This Court explained in Davis that "[t]he above passage makes two statements: first, an

indictment that omits an essential element is defectivc; second, a court cannot allow an

amendment that would allow the court to eonvict the accused on a charge different from that

found by the grand jury." Id. at ¶10. This Court cited the above quotation in section l(B) of its

opinion in Colon I. Colon I, at ¶17. That section discussed the Court's reasons for finding that

the indictment was defective. Id. at ¶10. Accordingly, this Court was relying on the quotation to

suppoit its conclusion that the indictment was dcfective - not to suggest that an amendment to

the indictment under Crinl.R. 7(D) would have been unconstitutional. The Second District

interpreted Colon I too broadly when it concluded that it overruled O'BYien.

In fact, O'Brien's holding is consistent with the above quotation. The amendment in

O'Briera that added the mens rea of "recklessness" to the charged offeise fiilly comported with

Crim.R. 7(D). O'Brien, at 126. Crirn.R. 7(D) enibodies the protections guaranteed in Section

10, Article I of the Ohio Constih.ition by liniiting the court's power to amend indictments

"provided no change is made in the name or identity of the crime charged." State v. Headley

(1983), 6 Ohio St.3d 475, 479, 453 N.E.2d 716; State v. Strrozier (Oct. 5, 1994), Montgomery
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App. No. 14021, at *2. The amendment in O'Brien did not change the name or identity of the

offense and thus did not allow the jury to convict the defendant on a charge different from that

found by the grand jury. O'Brien, at 126-27.

The court of appeals incorrectly found that Colon I overruled O'Brien. The issue in

Colon 1 was whether a defective indictment that remains defective up to and throughout the

defendant's trial and results in significant errors during the trial may be challenged for the first

time on appeal. Colon 1 did not address O'Brien's core holding regarding when an amendment

of an indictrnent is proper, and O'Brien remains good law after Colon I.

The First District Court of Appeals reached this same conclusion in State v. Rice,

Hamilton App. No. C-080444, 2009-Ohio-1080, the case that conflicts with the court of appeals'

judgment below. Rice, at ¶11-13. Rice relied on O'Brien to hold that the amendment to the

indictment to add "recklessly" to the offense of robbery was peimissible. Id. at ¶13.

C. O'Brien controls the outcome of this case.

The amendment to the indictment in this case was no different than the aniendment at

issue in O'Brien. Thus, O'Brien controls the outcome of this case. Like the amendment in

O'Brien, thc amendnient to Hamilton's indictment to include the mens rea of "recklessly" in the

charge of discharging a firearni upon or over a public road or highway did not change the name

of the offense. Nor did it change the identity of the offense: the inchision of "recklessly" did not

alter the degree of the offense or the potential penalties. Hamilton was charged with the same

offense both before and after amendment. Although the amendment changed the substance of

the indictment, I-Iamilton did not complain that he was misled or prejudiced by the amendment.

He did not ask for a reasonable continuance. In fact, Hamiltoti knew that the State was required

to prove that he acted recklessly, as evidenced by his cfforts to dismiss the indictment for failure
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to include that element. Therefore, in accordance with O'Brien, the amendment to Hamilton's

indictment was proper under Crim.R. 7(D) and Section 10, Article I of the Ohio Constitution.

CONCLUSION

In view of the foregoing law ar d argument, it is respectfully requested that this Court

decide this case in accordance with O'Brien that the amendrnent to Hamilton's indictment to

include the mens rea of "recklessly"was proper under Crim.R. 7(D) and Section 10, Article I of

the Ohio Constitution because it did not change the name or identity of the charged offense, and

Hamilton was not misled or prejudiced by the omission of "recklessly" from the indictment.

Respectfully submitted,

MATI3IAS H. HECK, JR.
PROSECUTING ATTORNEY

BY
KIRSTEN A. BRANDT
Reg. No. 0070162
Assistant Prosecuting Attorney
Appellate Division



12

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Merit Brief was sent by first class on this 19'n
day of February, 2010, to Opposing Counsel: Daniel J. O'Brien, 1210 Talbot Tower, 131 Ludlow
Street, Dayton, Ohio 45402.

By: 63'k,1(^ ^V'0
KIRSTEN A. BRANDT
REG. NO. 0070162
Assistant Prosecuting Attorney
APPELLATE DIVISION



APPENDIX



APPENDIX A

IN TIIE SUPREME COURT OF OHIO

STATE OF OHIO CASE NO.

Vs.

Page 1

Plaintiff-Appellant, ON APPEAL FROYI THE

IVIONTGO;VIERY COUNTY COURT
OF APPEALS, SECOND
APPELLATE DISTRICT

FRANK ROBERT HAMILTON, III

COURT OF APPEALS
Defcndant-Appellee. CASE NO: 22895

NOTICE OF APPEAL OF APPELLANT, TIIE STATE OF OHIO

1biATHIAS H. HECK, JR.
PROSECUTING ATTORNEY
By KIRSTEN A. BRANDT (COUNSEL OF RECORD)

REG. NO. 0070162
Assistant Prosecuting Attorney

Montgomery County Prosecutor's Office
Appellate Division
P.O. Box 972
301 West Tliird Street - Suite 500
Dayton, Ohio 45422
(937)225-41I7

COUNSEL FOR APPELLANT, STATE OF 01110

DANIEL J. O'BRIEN
1210 Talbott Tower
131 North Ludlow Street
Dayton, Ohio 45402

COUNSEI, FOR APPELLEE, FRANK ROBERT HAMILTON, HI



I
NOTICE OF APPEtiL OF APPFLLAVT TAEST^T> OF OHIfl

Appellant, the State of Ohio, tlu-ough the Office of the Prosecuting Attorney for

Montgomety County, hereby gives notice of appeal to the Sopreme Court of Ohio, from the

judgment of the Montgomery County Court of Appeals, Second Appellate District, entered in State

of Ohio v. Prank Robert Ilamilton, Ili, Case No. 22895 on September 4, 2009.

This case involves a felony and prescnts a substantial constitutional question and a question

of public or great general interest.

Rcspectfully submitted,

MATHIAS H. IIECK, JR.
PROSECUTING ATTORNEY

BY

>

KIRSTEN A. BRANDT
REG N0. 0070162
Assistant Prosecuting Attorney
APPELLATE DIVISION

COUNSEL FOR APPELLANT,
STATE OF OHIO

CERTIFICATE OF SERVICE

I hereby certify that a copy of this notice of appeal was sont by first class mail on this
day of October, 2009, to the following: Daniel J. O'Brien, 1210 Talbott Tower, 131 North Ludlow
Street, Dayton, Ohio 45402 and Timothy Young, Ohio Publie Defendcr Commission, 250 East
Broad Street, Suite 1400, Columbus, OH 43215-9311.

^il
IkIRSTEN A. BRANDT
REG NO. 0070162
Assistant Prosccuting Attorney
APPELLATE DIVISION



APPENDIX B Page 3

IN THE SUPRENIE COURT OF OHIO

STATE OF OHIO CASE NO. 09-1878

vs.

Plaintiif Appellant, ON _A.PPEAL FRO,YI THE
MONTGOILIERY COUNTY COURT
OF APPEALS, SECOND
APPELLATE DISTRICT

FRANK ROBERT HANIILTON, III
COURT OF APPEALS

Defendant-Appellee. CASE NO: 22895

NOTICE OF CERTIFIED CONPLICT

MATHIAS H. HECK, JR.
PROSECUTING ATTORNEY
By KIRSTEN A. BRANDT (COUNSFL OF RECORD)

RF,G. NO. 0070162
Assistant Prosecuting Attomey

Montgomeiy County Prosecutor's Office
Appellate Division
P.O. Box 972
301 West 1'hird Street - Suite 500
Dayton, Ohio 45422
(937) 225-4117

DANIEL J. 0'BRiliN (COUNSFL OF RLCORD)
1210 Talbott Tower
131 Ludlow Street
Dayton, Oliio 45402

;€IP€3LrU;E CQ! I;^T ilF ^?^-!i^

COUNSEL FOR APPELLEE, FR.ANK ROBERT LJAMILTON, III.



NOTICE OF CERTIFIED CONFLICT

Appellant, the State of Ohio, through the Office of the Prosecuting Attorney for

Montgomery County, hereby gives notice, pursuant to S. Ct. Prae. R. fV Sec. 1, of a certified

conflict to the Supreme Court of Ohio of the judgnlent of the Montgomery County Court of

Appeals, Seeond Appellate District, entered in State of O6iio v. Frc:nlc Robert Hamilton, IIZ, Case

No. 22895 on October 16, 2009, in accordanee with Ai-tiele IV, Sec. 3(B)(4) of the Ohio

Constitiition.

MATHIAS H. HECK, JR.
PROSECUTING ATTORNEY

By
KIRSTEN A. BRA\fiT
REG NO. 0070162
Assistant Prosecuting Attorney
APPELLAI'E DIVISION

COUNSEL FOR APPELLANT,
STATE OF 01110

CERTIFICATE OF SERVICE

I hereby certify that a copy of this Notice of Certi6ed Conflict was sent by first class mail on
or before this &A, day of October, 2009, to the following: Daniel J. O'Brien, 1210 Talbott
Tower, 131 N. Ludlow Street, Dayton, Ohio 45402 and Timothy Young, Ohio Public Defender
Commission, 250 East Broad Street, Suite 1400, Cohmibus, Ohio 43215.

I:IRSTEN A. BRAAI?T
RLG NO. 0070162
Assistant Prosecuting Attoi-ney
APPELLATE DIVISION



APPENDIX C Page i

I!iiili11'lllili
r r,h

CtuCC,^ i:" CV JS
f%CNiGpyERY C^RTS

^6 ^Hlo

IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO
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FRANK ROBERT HAMILTON, III

Defendant-Appellant

OPINION
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KIRSTEN A. BRANDT, Atty. Reg. No. 0070162, Assistant Prosecuting Attorney, 301 W.
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This matter is before ttie Court on the Notice of Appeal of Frank Robert Hamilton,

III, filed August 14, 2008. On December 12, 2007, the grandjurors of Montgomery County
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returned an indictment charging Hamilton with discharge of a firearm on or near prohibited

premises, in violation of R.C. 2923.162(A)(3)(C)(4), a felony of the first degree, along with

a firearm specification. Hamilton pled not guilty.

On May 14, 2008, Hamilton filed a Motion to Dismiss Indictment, arguing that the

indictment "fails to specify any requisite degree of culpability, an essential element of the

offense alleged to have been comniitted by Defendant." The State filed a Motion to Amend

Indictment and a memorandum contra Hamilton's motion to dismiss.

On June 4, 2008, the trial court issued a Decision and Entry Denying Motion to

Dismiss and Granting Motion to Amend Indictment. The trial court determined, "Crim.R.

7 permits the amendment of an indictment before, during or after trial provided no change

is made in the name or identity of the crime charged. '**

" * * After the amendment in Mr. Hamilton's case, the indictment on which the

Defendant will proceed to trial will not omit the essential mens rea element, and the

Defendant will have due notice of all the elements of the offense," The trial court further

noted that Hamilton did not allege that he would be misled or prejudiced by the

amendment.

On June 11, 2008, Hamilton filed a Motion to Reconsider Court's Decision Denying

Motion to Dismiss Indictment, which the trial court denied.

On June 20, 2008, Hamilton pled no contest to discharge of a firearm on or near

prohibited premises, in exchange for the State's agreement to drop the firearm

specification and to agree to a sentence of community control. Hamilton was sentenced

to a period of five years of community control sanctions.

Hamilton asserts orie assignrnent of error as follows:
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"THE TRIAL COURT ERRED AND DENIED DEFENDANT'S CONSTI T UTIONAL

RIGHT TO ANSWER ONLY TO AN INDICTMENT OF CRIME BYA DULY CONSTITUTED

GRAND JURY, BY FAILING TO DISMISS THE DEFECTIVE INDICTMENT AND

ALLOWING THE STATE TO AMEND THE FATALLY DEFECTIVE INDICTMENT."

According to Hamilton, "the amended indictmentchanged the'identity' ofthe charge

against Mr. Hamilton since the original indictment did not charge a crime at all." The State

responds that "the addition of an essential element of the charge did not amend the

substance of the indictment." The State relies upon State v. O'Bnen (1987), 30 Ohio St.3d

122. On March 20, 2009, the State filed a Notice of Additional Authority, further directing

our attention to State v. Rice, Hamilton App. No. C-080444, 2009-Ohio-1080 (referencing

O'Brien in dicta).

In O'Brien, the defendant was indicted upon, inter alia, two counts of endangering

children, and he nioved to dismiss the two counts on the basis that each failed to include

the element of recklessness. O'Bnen, at 122-23. The trial court overruled the motion to

dismiss, and a jury was impaneled. Id., at 123. At the conclusion of the State's case-in

chief, the trial court dismissed one count of endangering children, and after the defense

rested, the State moved to amend the remaining endangering children charge to include

the mens rea of recklessness. Id. The trial court granted the State's motion, and the court

of appeals reversed the decision of ttie trial court, determining that "the omission of the

mental state element fatally flawed the indictment, and that allowing appellant to cure such

an error perlnitted the jury to convict the accused on a charge essentially different from that

upon which the grand jury indicted him." Id.
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The Supreme Court of Ohio subsequently noted on appeal that Crim.R. 7"contrcls

the sufficiency of and amendments to criminal indictments." Id., at 124. The rule provides

in relevant part: "The indictnient shall **` contain a statement that the defendant has

committed a public offense specified in the indictment, * * * The staten ent may be made

in ordinary and concise language without technical averments or allegations not essential

to be proved. The statement may be in the words of the applicable section of the statute,

provided the words of that statute charge an offense, or in words sufficient to give the

defendant notice of all the elements of ttie offense with which the defendant is charged."

Crim.R. 7(B).

Further, the O'Brien Court considered Crim.R. 7(D), which provides in part: "The

court may at any time before, during, or after a trial amend the indictment' "* in respect

to any defect, imperfection, or omission in form or substance, or of any variance with the

evidence, provided no change is made in the name or identity of the crime charged." Id.,

at 125.

The O'Brien Court determined that the addition of the term "recklessness" to the

indictment did not change the name or the identity of the crime of endangering children,

nor did the addition change the penalty nor the degree of the offense charged, and the

Court found that the ameridment was proper pursuant to Crim.R. 7(D). Id., at 126.

In the next step of its analysis, the O'Brien Court applied the remainder of Criin.R.

7(D) to O'Brien's indictment. Id. The rule further provides: "If any amendment is made to

the substance of the indictment, *"'the defendant is entitled to a discharge of ttiejury on

the defendant's motion, if a jury has been impaneled, and to a reasonable continuance,

unless it clearly appears from the whole proceedings that the defendant has not been
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rnis(ed or prejudiced by tt•,e defect orvariarice in respect to which the amendment is made,

or that the defendant's rights will be fully protected by proceeding with the trial, or by

postponement thereof to a later day with the same or another jury."

The court noted that the addition of recklessness to ttie indictment amended its

substance, but it noted that O'Brien did not move for the discharge of the jury after the

indictment was amended. O'Brien, at 126. 'According to the Court, "[e)ven had appellee

done so, we find that it would have been proper for the trial court to overrule the motion as

the appellee would have been unable to show that he had been mislead or prejudiced by

the permitted amendment. Appellee had notice of both the offense and the applicable

statute. Appellee's knowledge of the appropriate mental state standard is evidenced by

his continuing efforts, before and during trial, to dismiss the indictment on the basis that

such element was notincluded in the indictment." Id. The court found that O'Brien "was

neithermisled nor prejudiced by the amendment to the originally defective indictment." Id.

In conclusion, the O'Brien Court held, "(a)n indictment which does not contain all the

essential elements of an offense, may be amended to include the omitted element, if the

name or identity of the crime is not changed, and the accused has not been misled or

prejudiced by the omission of such elenient from the indictment." Id., at syllabus ¶ 2.

In contrast to the State. Hamilton relies upon State v. Colon, 118 Ohio St.3d 26,

2008-Ohio-1624 ("Colon P), and after thorough review thereof, we conclude that Colon I

implicitly overruled O'8rren. In Colon l, in summary, the indictnient foraggravated robbery

omitted the required mens rea for the charge, Colon did not object to the indictment, there

was no evidence that Colon had notice that the state was required to prove recldessness,

and the S`.ate did not araue that Colon was reckless in inflicting physical harni on the
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victim. Id., at T 29-30. Further, the trial court did not instruct thejur/ oll the required rnens

rea of recklessness, and during closing argument, the State treated robbery as a strict

liability offense. Id., at q 31.

The Supreme Court concluded, "the defective indictment in this case failed to charge

all the essential elements of the offense of robbery and resulted in a lack of notice to the

defendant of the mens rea required to commit the offense. This defect clearly permeated

the defendant's entire criminal proceeding . The defendant did not receive a constitutional

indictment or trial, and therefore, the defective indictnient in this case resulted in structural

error." Id., at ¶ 32.

While Colon did not raise the issue of his defective indictment until afterjudgment,

Hamilton objected to the indictnient at the trial court level on the basis that it lacked a

culpable mental state. In Colon t, the Supreme Court noted, "our case lawfollows the Ohio

Constitution, which provides that 'no person shall be held to answer for a capital, or

otherwise infamous, crime, unless on presentment orindictment of a grand jury.' Section

10, Article I, Ohio Constitution. 'The material and essential facts constituting an offense

are found by the presentment of the grand jury; and if one of the vifal and material

elenients identifying and characterizing the crime has been omitted from the indictment

such defective indictment is insufficient to charge an offense, and cannot be cured by the

court, as such a procedure would not only violate the constitutional rights of the accused,

but would allow the court to convict him on an indictment essentially different from that

found by the grand jury.' State v. Narris (1932), 125 Ohio St. 257, 264 ***." Id., at ¶ 17

(emphasis added). See State v. Childs (2000), 88 Ohio St,3d 558 (An indictment must,

first, contain the elements of the offense charged and fairly inform the defendant of the
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charge against which he must defend.)

The Suprenie Court further emphasized the critical function of the grandjury in fairly

instituting criminal proceedings, noting that its holding in Colon I "protectsdefendants'right

to a grand jury indictment. The grand jury is an important part of American citizens'

constitutional rights. Our grand jury system is derived from its English counterpart, and the

concept was brought to this country by early colonists and incorporated into the federal

Constitution. (internal citation omitted). 'The basic purpose of the English grand jury was

to provide a fair method for instituting criminal proceedings against persons believed to

have committed crimes. "` Despite its broad power to institute criminal proceedings the

grand jury grew in popular favor with the years. It acquired an independence in England

free from control by the Crown or judges.

"In discussing the grand jury provision of the federal Constitution, which is very

similar to the grand jury provision of the Ohio Constitution, the Supreme Court of the

United States has stated that the grand jury is a 'constitutional fixture in its own right.'

(Internal citations omitted). 'In this country the Founders thought the grand jury so

essential to basic liberties that they provided in the Fifth Amendment that federal

prosecution for serious crimes can only be instituted by'a presentment or indictment of a

Grand Juty.' The grand jury's historic functions survive to this day. Its responsibilities

continue to include both the determination whether there is probable cause to believe a

crime has been committed and the protection of citizens against unfounded criniinal

prosecutior,s."' (Citations ornitted). Colon /, ¶ 39-40. (Emphasis added).

Hamilton's indictment provides in relevant part, "The Grand Jurors of the County of

Montgomery, in the name, and by the authority of the State of Ohio, upon their oaths do
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find that Frank Robert Hamilton, III, on or about September 8, 2007, irl the County of

Montgomery aforesaid, and State of Ohio, did disrharge a firearm upon or over a public

road or highway and said violation caused serious physical harm to a person; contrary to

the form of the statute (in violation of Section 2923.162(A)(3)(C)(4) of the Ohio Revised

Code) in such case made and provided, and against the peace and dignity of the State of

Ohio."

Pursuant to Colon 1, the error irl Hamilton's indictment cannot be cured by the court,

and the trial court accordingly erred in allowing the State to amend the indictment. In other

words, by its error, the trial court required Hamilton to answer for the crime charged other

than on "presentment or indictment of a grand jury," in violation of Hamilton's constitutional

rights.

Finally, we note our awareness that the precedential value of Colon / was

subsequently limited to its unique facts by State v. Colon, 119 Ohio St.3d 204, 2008-Ohio-

3749 ("Colon !('). In Colon !l, the court stressed that structural-error analysis of a defective

indictment is only appropriate in rare cases where multiple errors follow the defective

indictment, as in Colon I. Id., at 205. The matter herein, however, is not one of structural

error permeating a trial (Hamilton pled no contest), nor plain error (Hamilton objected to

the indictnient prior to judgment), and Hamilton's aniended indictment is not saved by

Colon 11's limitations of Colon I.

Hamilton's sole assignment of error is sustained, and the judgnlent of the trial court

is reversed.

BROGAN, J. and FAIN. J., concur.
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0 ONOVAN, Presiding Judge

A. BROGAN, J

MIKE FAIN, Judge

IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee C.A. CASE NO. 22895

V.

FRANK ROBERT HAMILTON, III

Defendant-Appellant

T.C. NO. 2007 CR 3702

FINAL ENTRY

Pursuant to the opinion of this court rendered on the ;t!' day of

sePember , 2009, the judgment of the trial court is reversed.

Costs to be paid as stated in App.R. 24.

MARY E
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STATE OF 01110, Case No.07-CR-3702

Plaintiff,
(JUDGE JEFFREY E. FROELICH)

V.

FRANK ROIIER7' HA1IIILTON, III, . DECISION AND ENTRY DENYING
MOTION TO DISNIISS

Defendant INDICTMENT AND GItANTING
MOTION `CO AMEND
INDICTiN4ENT

The Defendant was itidicted for violating R.C.2923.162(A)(3)((,')(4) in that he "did

discharge a firearm upon or over a public raad or highway and said violation caused serious

C physical h.viti to a person.,.."

The Dcfeiidant has moNted to dismiss the hidictrnent because it "fails to specify any

requisite degree of culpability...:' The De;fendant argues that recklessness is the required

eulpable mental state and that, as such, it mttst be stated in the indictment. State v. Colon

Olrio St.3d 2008-Ohio-1624. The State agrees that reoklessness is required and

has moved to amcnd the indictment to read tttat the Defendant "did recklcssly dischargc a



Mion.ocmer, _oi.r.:, pagz'_,.f4

firearm upon or over a public road..."

Crim. R. 7(D) permits the amendment of an indictment before, daning or after trial

provided no change is made in the name or identity of the ctime charged. In Colon, the

indicttnent, of which the QePendant was convicted, omitted the required mens rea for the

charge. 5econd, there was no evidence in the record that the Defendant was aware that the

State was required to prove rceklessness. Additionally, throughout the trial, the State

treated the offense as a strict liability offense. Coloji held that a Defendant can challenge

for the first tiine on appeal an indictment that oniits an essential element of the crime. Irl.

at114>`.

However, after the amendinent in Mr. [-lamilton's casc, the indicimcnt on w•hich the

Defendant will proceed to trial will not onrit the essential mens rea eleinent, and thc

Defendantwillhaveducnoticeofalltheelementsofthcoffense. Statev.0Y3rien(19$7),

30 Oliio St,3d 122.

The Defendant is entitlcd to a reasonable continuance, espccially if lie lias becn

niisled or prejudiced by the amendment. State v. C'arter, 89 Ohio St.3d 593, 2000-Ohio-

172; State v. Davis, Chirk App. 1v'o. 2002-CA-43, 2003-Ohio-4839. 'Phere is no sttoh

allcgation in the Defendant's nintion,

1'hc Defendant's Motion to Disniiss is DENIED; the State's Motion to Amend is

GRANTED.

2



Montgom^ry ^ounty PRO V2

APPROVED:

Copies of this Decision, Order and Fntry were forwarded to all parties listed below by

ordinary mail this filing date.

KENVETH R. POHLMAN, Assistant Prosecuting Atforney', Montgomely Counry

Prosecutor's Office, 301 West Third Street, Fifth Floor, Dayton, Ohio 45422 (937)225-

5757, fax (937)225-3470
DANNY J. O'BRIEN, Attorncy for Defendant, 131 NORTH LUDL04U,SUZTE 1210,
TALI30TT TOWER, DAYTON, OH 45402 (937) 228-6001.
CASE FLOW SERVICES
LOIS TIPTON, Bailiff (937) 225-4440 liptonl amonteourt.or^

3



Page I of 1

APPFNDIl F Page 19

011 Const. Art.1, § 10 Pago 1

c
Baldwiu's Ohio Revised Code Annotated Currentness

Constitution of the State of Ohio (Refs & Annos)
^L^j Article 1. Bill of Rights (Refs & Annos)

.+ 0 Coust I Sec. 10 Rights of criminal defendants

Except in cases of impeachment, cases arising in the anny and navy, or in the militia when in actual service in
timc of war or public danger, and cases involving offenses for which the penalty provided is less than itnptison-
ment in the penitentiary, no person shall be held to answer for a capital, or otherwise infarnous, critne, unless on
presetitmetit or iiidictmant of a grand jury; and the number of persons necessary to constitute such grand jury
and the nuntber thcreof necessary to concur in finding such indictment shall be determined by law. In any trial,
in any court, the party accused sltall be allowed to appetn and defend in person and with counsol; to detnand the
nature and caucc of the accusation against lritn, and to have a copy thereof; to meet the witncsses face to face,
and to have comptilsoly process to procure the attendance of wittiesses in his behalf, and a speedy pttblic trial by
an unpartial jury of the county in which the offense is alleged to have been committed; but provision may be
made by law for the taking of the deposition by the accttsed or by thc state, to be used for or against the accuscd,
of any witness whose attendance can not be had at the trial, always sccuring to the accused nieans and thc oppor-
ttutity to be present in person and with counsel at the taking of suclt deposition, and to examine the witness face
to face as fully and in the sarete manner as if in court. No person shall bc compelled, in any criminal case, to be a
witness against himself; but his faihtre to testify inay be considercd by thc court and jury and may be the subject
of comment by counsel. No person shall be twice put in jeopardy for the same offense.

CREDIT(S)

(1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional convention, adopted eff. 9-1-1851)

Current through 2009 hile 17 of the 128th GA (2009-2010), apv. by 2/16/10 and filed with the Secrctary of State
by 2/16/10.

(e) 2010 Thorrtson Reuters

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Crim. R. Rule 7

c
Baldwin's Ohio Revised Code Annotated Citrrentness

Rules of Criminal Procedure (Refs & Annos)
_+ Crinr R 7 The indictment and the information

(A) Use of indictment or informatlon

Page I

A felony that may be punished by death or life imprisonment shall be prosecuted by indictment. All other felon-
ies shall be prosecuted by indicttiient, except that after a dcfendant has bccin adviscd by the court of the nature of
the charge against the defendant and of the defcndant's right to indictinent, the defendant niay waive that right in
writing and in open court.

Whet-e an indictment is waived, the offense may be prosecuted by inforn ation, unless an indictment is filed
within fourteen days after the date of waiver. If an information or indictment is not filed within fonrteen days
after the date of waiver, the defendant shall be discharged and the complaint dismissed. This division shall not
provent subseqnent pi-osecution by inforrnation or indictment for the same offense.

A misdemeanor may be prosecuted by indictmeut or hrformation in the couit of common pleas, or by complaint
in the juvenile court, as defined in the Rules of Juvenile Procedure, and in courts inferior to ttie court of cosnmon
pleas. An infonnation may be filed without leavc of court.

(B) Nature and contents

The indictment slrall bc signed in accordance with Crim.R. 6(C) and (F) and contain a statement that the defcnd-
ant has committed a public offense specified in the indictinent. The information shall be signed by the prosecut-
ing attorney or in thc name of ttre prosecuting attorney by an assistant prosecuting attorney and sliall contain a
stateinent that the defendant has committed a public offense specified in the inforination. The statement may be
made in ordinary and concise language without technical averinents or allegations not essential to be proved.
The statement may be in thc words of the applicable section of the statute, provided the words of that statutc
chargc an offense, or in words sufficient to give the defendant notice ot' all the olemcnts of the offense with
which the clefendant is charged. It may be allegcd in a single eount that the means by which the defendant com-
initted ttie offense are unknown or that the defendant coinmitted it by one or ntore specified means. Each count
of the indictment or information shall state the nunierical designation of the statiite that thc defcndant is alleged
to have violated. Error in the numerical designatiou or omission of the numerieal designation shall not be ground
for distnissai of the indictnient or information, or for reversal of a conviction, if the error or omission did not
prejudicially mislead the defendant_

(C) Surplusage

"Phe court on motion of the defendant or thc prosecuting attorney may strike surplasage from the indictment or

© 2010 Thotnson Reuters. No Claim to Orig. US Gov. Works.

http_//web2.westlaw.cotn/print/printsiream.aspx?sv=Split&destination=atp&utid=2&ilin=... 2/1 8120 1 0
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Crim. R. Rnle 7

infortnation.

(D) Anrendment of indictment,, information, or cmnplaint

Page 2

'fhe court nay at any ti ne before, during, or after a trial amend the indictment, infomiation, complaint, or bill of
particulars, in respect to any defect, imperfection, or omission in fomz or substance, or of any variance with the
evidence, provided no change is made in the name or identity of the crime charged. If any amendment is inade to
the substance of the indictntent, information, or complaint, or to cure a variance between the indictment, inform-
ation, or complaint and the proof, the defendant is entitled to a discharge of the jury on the defendanPs motion, if
a jury has been impaneled, and to a reasonable continuance, unless it clearly appears from the wholc proceed-
ings that the defendant has not becn misled or prejudiced by the defect or variance in respect to whieh the
amendmcnt is made, or that the defendant's rights will be fully protected by proceeding with the trial, or by a
postponement thereof to a later day witlt tlre same or another jury. Where a jury is disclrarged under this divi-
sion, jeopardy shall not attach to the offense clrarged in the a nended indictment, infonnation, or complaint. No
action of the court in refusiug a continuance or postponement undet'this division is reviewable except after mo-
tion to grant a new trial therefor is refused by the tria( court, and no appeal bascd upon such action of the court
shall be sustained nor rcversal had unless, from consideration of the whole proccedings, the reviewing court
finds that a failure ofjustice resulted.

(E) Bill of particulars

When the defendant makes a written request within twenty-oue days after arraigmnent but not later than seven
(lays before trial, or upon conrt order, the prosecuting attorney shall furiiish the defendant with a bill of particu-
lars setting up specifically the nature of the offense charge and of'the conduct of the dcfendant alleged to consti-
tute thc offcnsc. A bill of particulars may be amended at any time subject to such conditious as justice requires.

CREDIT(S)

(Adopted eff. 7-1-73; amende(I eft: 7-1-93, 7-1-00)

Current with ainendments received through 1/15/10

(e) 2010 Thomson Reuters

END OF DOCUMENT

© 2010 Thomson Reuters. No Claiin to Orig. US Gov. W"orl<s.
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Not Reported in N.E.2d, 1994 WL 567470 (Ohio App. 2 Dist.)
(Cite as: 1994 WL 567d70 (Oltio App. 2 Dist.))

c
Only the Westlaw citation is currently available

CHECK OHIO SUPREME COUR'i' RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Second District, Moat-
gomery County.

STATE of Ohio, Plaintiff-Appellee,
v.

'ferrell L. STROZIER, Defondant-Appellant.
No. 14021.

Oct. 5, 1994.

Mathias 11. Fleck, Jr., Joseph C. Mollica, Dayton, OH

Karen S. Williams, Carrollton, OI-I

OPINION

GRADY,

*1 Defendant Ten'ell L- Strozier appeals from his
convictions for Catrying a Concealed Weapon,
R.C. 2929.12(A), Having Weapons Under Disabil-
ity, R.C. 2923.13(A)(2), and Aggravated Bmglary,
R.C. 2911.11(A)(3). He was also found guilty on a
prior offense of violence specification attached to
each of those convictions as well. as a firaann spe-
cification attached to the Weapons Under Disability
conviction. Stroz.ier was sentenced according to
law. He now presents tlvee assignments of error,
which are discttssed below.

Strozier's first assignment of error states:

Page I

MENT ON THE DAY TRIAL BEGAN; AND TO
PROCEED ON TI-ib INDICTMENT AS
AMENDED.

Strozier was convicted of Having Weapons While
UnderDisability, R.C. 2923.13, which provides:

(A) Unless relieved from disability as provided in
section 2923.14 of the Revised Codc, no person
shall knowingly acquire, have, carry, or use any
frreartn or dangerous ordnance, if any of the follow-
ing apply:

(1) Such person is a fitgitive from justice;

(2) Such person is tutder indictment for of has been
convicted of any felony of violence, or has been acl-
judged a juvenile delinquertt for cornmission of any
such felony;

(3) Such petson is under indictrnent for or has been
convicted of any offcnse involving the illegal pos-
session, use, sale, administration, distribution, or
trafficking in any drug of abuse, or has been ad-
judged a juvenile delinquent for continission of any
such offense;

(4) Such person is drug dependent or in danger of
dtug dependence, or is a clvronic alcohofic;

(5) Such person is under adjudication of mental in-
competence.

(B) Wltoever violates this section is guilty of hav-
ing weapons while under disability, a felony of the
fourth degrce.

Count 2 of lhe indictmont alleQed that Defendant
Strozier

"[D]id knowingly acquire, have, carry, or use any
fu-earnt, to wit: 9mm senti-automatic pistol, said de-
fendant having been previously convicted in the
State of Ohio of a felony of violence, to-wit: Ag-

THE TR1Al, COURT ERRED IN ALLOWING gravated Trafficking, on December 27, 1989, in the
'1'HE PROSECUTOR "1'0 AMEND THE INDICT-
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case of the State of Ohio versus Tetzell Strozier, be-
ing Casc Number 89-CR-3713, in the Commott
Pleas Court of Montgomery County, Ohio."

On the day of trial the State moved to amend Count
2 by substituting for the words felony of violence
the words trafficking in any drzcg abz(se. The State
argued that the amendment made the wording of the
indictment conform to the prior cortviction alleged,
Aggravatcd Trafficking, which is not an offense of
violetce and instead constitutes trafficking in any
drug of abuse.

The Defendant objected to the amendment rcques-
ted (T. 8), though he disclaimed surprise or an inab-
ility to defend, stating: "We just feel that an atnend-
ment on the day of trial of the indictment (sic) I
tliink is nnfair to the defendant" (T. 9).

'['he trial court granted the State's motion and
ordered the indictnient amended as requested. The
cliarge was tried to a jury, which returned a verdict
of guil.ty on the charge of Naving a Weapon Under
Disability upon proof of the prior Aggravated Traf-
ficking offense alleged.

*2 Crinr.R. 7(D) provides, inter alia

Amcndment of indictment, information, or com-
plaint. 'I'he cowt may at any time before, during, m-
after a trial amend the indictment, information,
complaint, or bill of particulars, in respect to auy
defect, imperfection, or omissiou in form or sub-
stance, or of any variance with the evidence,
provided no change is made in the name or idetttity
of the crirne charged. If any amendment is made to
the substance of the indictment, information, or
complaint, or to cure a variance between the indict-
ment, information, or coniplaint and the proof, the
defendant is entitled to a discltarge of the jury on
the defendant's tnotion, if a jury has beert impan-
elled, and to a reasonable contimtance, unless it
ctearly appears from the whole proceedings that the
defendaut has not been misled rnprejudiced by the
defect or variance in respect to which the amend-
ment is niade, or tliat I:he dafendant's iights will be
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fidly protected by proceeding with the trial, or by a
postponement thereof to a later date with the stnne
or anotherjury.

Crint:R. 7(D) embodies the protections guaranteed
in Section 10, Atticle I, of thc Ohio Constitution,
which provides that "no person shall be held to an-
swer for a capital, or otherwise infamous critne, un-
less on presentment or indictnient of a grand jury.°
"This provision gttaratttees the accused that the es-
sential facts constituting the offense for which he is
tried will be fouud in the indictment of the gratid
jury. Where one of the vital elements identifyiug
the crime is omitted frotn the indictrnent, it is de-
fective and cannot be cured by the court as such a
procedure woitld pet:mit the court to convicl. the ac-
cused on a charge essentially different from that
found by the grand jury." Slcrte v. Headley (1983), 6
Ohio St-3d =475, at 478-479 (citations otnitted.)

An unconsented-to amendment which changes the
name or identity of the offense charged, being ex-
pressly forbidden by Crim R. & (D), is reversibte
error, regardless of whether a dcfendant can
demonstrate prejudice as a result of the amettdtnent.
Stcrte v. Juc•ks•mn (1992), 78 Ohio App.3d 479.

It seems obvious from the tcxt of the Rule that not
evety change to the substance of an indictment con-
stihrtes a chaige in the name or idenl.ity of the of-
fense eharged. In the event of these other changes
of a lesser order, the defendant is entitled to a tzas-
onable continuance and to discharge of the jury if
one has been impancled. 'I'he court is required to
grant that relief on the defendant's tnotion, "unless
it clearly appears firom the whole of the proceedings
tha1: the defaodant has not been misled or preju-
diced by the defect or variance in respect to which
the amendment is made."

Here, the ainendment created no change in the
name of the ci'ime alleged, Having Weapons While
Under Disability. While the amenclment did tnodify
the wording of the indictmcnt, we believe that the
change did not affect the identity of the crime al-
Icaed, but only cured a variance between the essen-
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tial facts constitntina ttie disability and the category
of disability alleged. The amendment changed that
categoty to conform to the grounds alleged to con-
stitute the disability. The change worked no preju-
diee to his right to know the facts against which he
was required to dcfend, whictt were founded on the
saine legal requirements.

*3 The Defendatlt would have beart cntitled to a
continuance under the tcrms of Civ.R. 7(D) when
the amendmene was made, but he did not ask for
one. Indeed, hc conceded that lie was uot preju-
diced by it, which t'entoves any basis for a continu-
ance. It also confinits, we believe, that the amend-
ment made worked no injury to his right to notice
of the essential facts of the offense with whiclt he is
charged, which is the purpose of Crim.R. 7(D).

The first assignment of en-ot- is ovenvled.

II

'The seeond assignment of error states:

IT WAS PLAIN ERROR AND A VIOLATION OF
APPELLANT'S RIGHT TO DUE PROCESS FOR
TIIE PROSECUTOR TO USE 'fHE EXISTENCE
OF A FIREARM TO PROVE ELEMENTS OF
CARRYING A CONCEALED WEAPON;
WE.APONS UNDER DISABILITY; AND A FIRE-
ARM SPECIFICATION.

This assignment of error pertains to the firearm spe-
ci f ication attachcd to Count 2 of the indictment.

DefendanGAppellant's specific argument in this re-
gard is that use of the sanie evidence, in this case a
fireatm, to prove Count 1, Catrying a Concealed
Weapon, and Count 2, Having Weapons Under Dis-
abilily, as well as the fheann specification attached
to Count 2, cleprived hini of due process of law.

We are not awarc of any con.stitational impediment
to the convictions both for Canying a Concealed
Weapon and for Having a Wcapon Ilnder Disability
onthis record. Tha two offenses, R.C. 2923. 12(A)
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and R.C. 2923. 1 3(A)(2), respectively, are not allied
offenses of simdar import as defined by R.C.
2941.25, which embodies thc douhle jeopardy test,
and may be charged on related facts. State v. Rice

(1982), 69 Ohio St.2d 422.

Defendant-Appellant argues that his riaht not to be
twice placed in jeopardy or punished for the same
offense was violated because the fireann specifica-
tion attached to Count 2 subjects him to an addi-
tional punishment for the offense in Count 2. He re-
lies on State e L2?tmer (1992), 64 Ohio S1.3d 421,
which in a fooniote characterizes the penalty
provicled in R.C. 2922.71 for conviction of a fire-
ann specification to be "additional to" the punish-
ment for the undcrlying felony. Id. at 426, n, 4.

Witrver did not involve the use of a firearm. The
putpose of the recitation in the footnote concerned
seems to be to illustrate how the R.C. 2941.143
physical harm specification alleged in 6Vitwer did
not provide an additional penally, but only a greatet'
sentence, by comparing it to a R.C. 2941.141 fire-
atm speciCcation, which the Supreme Court stated
does provide an additional penalty by way of the
sentencing provision of R.C. 2929.71.

The State responds to this atgument by urging that
the only purpose of specification is to give the de-
fendant notice lhat hc is subject to a penatty for the
underlying felony greater than the iodefinitc term
provided in R.C. 2929.11 if the facts alleged in the
specification are proved. This view that a firearm
spccifcation creates only an enhanced single pen-
alty, not a separate offense or a separate penalty,
such that a deFendant is rtot required to endure mul-
tipte or cumulative sentences for the saine offense,
has been adopted in a number of appellate de-
cisions. See, Sfote v. Adalliras (1986), 34 Ohio
App3d 192; State v_ Price (1985), 24 Ohio App.3d
186; S7ate v. Ifughley (1934), 20 Ohio App.3d 77;
State v. Loirtes (1984), 20 Ohio App.3d 64; State v.
S'orais (1984), 19 Oliio AppSd. 87; SYafe v. Y'a.sques
(1984), 18 Ohio App3d 92. The, statements of the
Supretne Court in Witver, which was dccided in
1992, runs contraty to this line of authority.
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*4 While the Double Jeopardy Clauses of the
United States and Ohio Constitutions ctearly pro-
tect a defendant against multiple punishments for
the same offense, North Carolirta r. Pearce (1969),
39-5 U.S. 711; State v. Johnson (1983). 6 Ohio St.3d
420, it does not follow that every imposition of
tnultiple or cumulative punishments violates double
jeopardy. In Missouri v. Hunter (1983), 459 U.S.
361, the United States Supreme Cout7 held_

With respect to cumulative sentences irnposed in a
single trial, the Double Jeopardy Clause does no
more thau prevent the sentencing coutY fiom pre-
scribing greater punishment than the leyislature in-
tended.

Simply because two criminal statutes may be con-
strued to proscribe the same conduct under the
Blockburger test does not ntean that the Double
Jcopardy Clause precludes the imposition, in a
single trial, of cuinulative punishments pursuant to
those statutes. Whalen v. i,lnited .S'tates 445 U.S.
684, 100 S.Ct. 1432, 63 L.Ed.2d 715; Albernaz v.
Llnited States 450 U.S. 333, 101 S.Ct. 1137, 67
L.Ec1.2d 275. The rule of statutory constrmction
whereby cuutulative punishments are not perinitted
"in the absence of a clear indication of contrary le-
gislative intent," ll'halen, supra 445 U.S. at 692,
100 S.Ct. at 1438, is not a constitutional rule re-
quiring coutts to negate clcarly expressed legislat-
ive intcnt. Accordingly, where, as here, a le.gis-
lature specifically authorizes cumzdative patnish-
ment a nder two statutes, regardless of whether
those statutes proscribe the "same" conduct under
Blockburger, a court's taslc of slatutory constrnrc-
lion is at an end and the prosecution may seek ancl
the trial court or jttry rnay impose ctrnetrlative pwa-
ishrrtent under szrch sfatutes in a single trial. Syl-
labus. (Emphasis added.)

R.C. 2929.71 provides that the court shall inipose a
three year tetin of actual incarceration "in addition
to" the indefinite term for any underlying felony
otlier than R.C. 2923.12, Canyiug a Concealed
Weapon, if the offender is "also convicted of, or
pleads guiity to, a specification charging him with
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having a firearm on or about his person or under ltis
control whilc cotnmitting the felony ." An exception
is made for automatic and silencer-equipped "re-
arms, for which R.C. 29'-9.72 provides a six year
ternr of actual incarceration.

The tenns of R.C. 2929.71 manifest the General
Assembly's intent to create a penalty for conviction
of a firearm specification additional to that
provided for an applicable underlying felony, in-
cluding the undcrlying felony of Having Weapons
Whlte Uiider A Disability. Accordingly, even if the
speci6cation provides a separate penalty for the
same conduct, as the Suprerne Court suggests in
YYifwer, the General Assembly has specifically au-
thorized that cumulative punisltment and it is,
therefore, not a double jeopardy violation under the
rule of tVli.csouri v. 77unter, satprr.r. Sec, also: Stale v.
Roe (1989), 41 Ohio St.3d 18. Thc second assign-
ment of enor is overtuled.

nmant of error states:* 5 The third assis,

'I'HE 'TRIAL COURT ERRED IN OVERRULING
DEFENDANT-APPELLAN'1"S MO'lIOLI TO DIS-
MISS THE SPECIFICATION HBARING BE-
CAUSE IT DID NOT BEGIN WITHIN "IHL TIME
LIMITS SET FORTH IN R.C. 2945.71.

Defendant-Appellant was brought to trial sixty-nine
days after his arrcat, whic.h was well within the
nincty clay limit provided by R.C. 2945.71(C)(2)
for cltarges of this kincl. However, the hearing on
the prior offcnse of viotence specification was held
separatcly from the trial, on Defendant's own mo-
tion, and did not commence until the ninety-fiftlt
day after his arrest. He argues that this. bifurcation
constitutcs a violatimt of his statutory right to a
speedy trial.

R.C. 2945.72(F,') provides that the titnes provided
by R.C. 2945.71 witliin which an accused tnust be
brougltt to trial rnay be extended by "[a]ny period
of delay necessitated by of a plea in bar or abate-
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ment, inotion, proceedina, or action macte or insti-
ttited by the accused."

The allegations of the prior offense of violence spe-
ciflcations could have been heard by the juty in the
course of the trial, but Defendant exercised his riyht
pursuant to R.C. 2941.143 to have those alleQations
determined by the trial court. His exercise of that
rit;ht, which was made by written notice, resulted in
the period oCdelay concerned.

'fhe jury trial concluded on April 15, 1993. The
court refened the Defendant to its Probation De-
paitment for a presentence investigation and report
to be filed April 30, 1993. The hearing before the
eourt on ttte prior offense of violence specifications
was held on May 10, 1993_ T'he ten day difference
from the time the report was due, which was aca.r
alty six business days, was not unreasonable delay.

'I he third assignment of error is overruled.

IV.

Having overrnled all assigninents of error, we will
affirm thejudgment of the trial court.

FAIN and YOUNG, JJ., concttr.

FINAL ENTRY PURSUANT "1'O "I'HE OPINION
OF TIIIS COURT RENDERED ON THE DAY OF

1994, THE JUDGMENT OF THE T'RIAL
COURT IS AFFIRMED.

Ohio App. 2 Dist.,7 994.
State v. Strozior
Not Rcported in N_E.2d, 1994 WL 567470 (Ohio
App. 2 Dist.)
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