IN THE SUPREME COURT OF OHIO

STATE OF OHIO, : el

inti ] L% Woed e i
Plaintiff-Appellee, ; On Appeal from the
_ : HURCN County Court
VS, X of Appeals, SIXTH
CLABF TAYLOR Appellate District
; Court of Appeals '
Defendant-Appellant, : Case No, __!1-08-026

MOTION TO FILE DELAYED APPEAL

Glabe Taylor respectfully moves the Court pursuant to Ohio Supreme

Court Rule ll, Section 2(A){4)a) for leave to file a delayed appeal and a notice of
appeals. This case involves a felony and more than 45 days has passed since the Court

of Appeals decision was filed in this case. A memorandum in support is attached.
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IN THE SUPREME COURT OF CHIO

STATE OF OHIO,
Plaintiff-Appellee,

VS, / . (Case No.

CLABE TAYLOR

Defendant-Appellant.
AFFIDAVIT OF REASONS FOR DELAY

[ CLABE TAYLOR , do hereby state that | was unable to file

7

an appeal to this Court within 45 days of the Court of Appeal decision for the following
reasons:

On  December 11, 2009, the Court of appeals filed its decision in
my case. T have attached a copy of the Court of Appeals opinion to
this Motion. T was unable to file a Notice of Appesal, memorandum in
suppert of jurisdiction within 45 days of the Court of Appsals®
decision in my case. 1 was unable to file an Appeal to this Court
within 45 days for the following reasons on  Supporting Facts in
Affidavit.

s da%%u

AFFIANT

. s
Sworn to, or affirmed, and subscribed in my presence this _// 7 day of

f f\
J)fﬁfeﬁzfaz% , 2009

g |
s (P77 Leslie E Smith
blic . § Notary Public
My Commission Expires: __ = State of Ohio

: é; My Commission Expires
AT October 11th 2014



SUPPORTING FACTS IN AFFIDAVIT

Appellant Clabe Taylor, #540-548 hereby, attest to the following
statement with justification on reasons for delay filing Notice of
Appeal with this Court within the prescribed time in &S-days, in
accordance with App. R.22 (E). | |

Prior to this appeal notice, Appellant made numerous attempts to
contact his Appellant Counsel on record with the court, requesting
an answer on Briefs filed in his behalf. When Appellant's Counsel
failed to respond and submit Briefs, Appellant then rightfully took
action on the Month of January 3, 2010 to prevent ineguity.
Appellant then contacted his mother who had access te a computer,
and asked her to check the internet on pendency, and up date
information pertaining to the status of Appellant's appeal. After
ascertainment, Appellant received acknowledgment that his appeal
was affirmed by the Sixth District Appellate Court of Appeals on
December 11, 2009 of last vear. Appellant commenced filing of a Pro
Se Motion on January 8, 2010 to '"Compel Briefs to be release to
Appellant™ with the Sixth Appellate District Court, attached
hereto. He also simultaneously, submitted copies of precise copies
of Pro Se Motion to his assigned Appellant Counsel Megan Mattimore,
Esq., including filing at Huron County {(Trial Court) Common Pleas

Court with the same copy.

On January 14, 2010, Appellant Counsel responded to Appellant's Pro
Se Motion to '"Compel Briefs to be release to Appellant™ by sending
him a copy of her motion, attached hereto. In the sequel, likewise,
the Sixth District Appellate Court of Appezls also responded to the
precise Motion filed by Appellant, and rendered its decision in
disposition on January 25, 2010, attached hereto. Thereafter, all
Briefs reduested by Appellant Pro Se Motion were subsequently
submitted, . and received by Appellant at Marion Correctional
Institution M™Mail Roem on January 20, 2010, attached hereto.
Wherefore, this enabled Appellant to file Notice of Appeal with

this Court for review.



STATEMENT OF THE CASE

The Appellant-Defendant was indicted on one count of trafficking
drugs, a felony of ths third degree pursuant to Ohio Revised Code
2925.03 (AY(L)(C)(4)(d). The Defendant plead not guilty to the
charge and the case was assigned to Honorabls Judge James W.
Conway. On October 5, 2007, at the advice of Defendant's Counsel, a
guilty plea was entered by Defendant to one count of ifvafficking
drugs, a felony of the third degree. The ples acguiescence juncture
was to ensure Defendant o receive the minimal sentence promisad by
Defendant’s attorney, aleong with the stats recommendation to
coniinue Defendant’s bond until final adjudication of senience.
Transcript, Octeber 5, 2007, p. 2. Ta. 14-17. Thereafter, the court
ordered a pre-sentencing investigation ('PST") report from the
Huron Gounty Probation Department and set the matter for senteﬂciﬁg
on November 20, 2007, p.l4, In. On the Month of November 20, 2007,
prior to the sentencing hearing, the court addressed a letber that
Defendant sent to the trial court, rather through counsel,
expressing reservations about entering nis plea, Transcript,
November 20, 2007, pvp. 4-5. The state detailed Defendant prior
eriminal recorded recommended a four year sentence. id. ai p.4b.
Defendant's counsel spoke in Defendant behalf, and asked court to
mitigate Defendant's sentence by imposing a two yvesr santence. id.
at p.5. The trial court sentenced Defendant to serve three ysars at
Ohio Department of Rehabilitation and Correction. id. at p.7, 9-
15. On January 29, 2008, Defendant filed a pro se wmetion to
withdraw his guilty plea. Oo April 3, 2008, Defendant filed a
mobion to have counsal appointed. The Trial court set the motion
for an oral hearing on April 14,2008, On January 29; 2008,
Defendant filed a pro se motion to withdraw his guilty plea,
Defendant then filed a motion to have counsel appointed on April 3,
2008. The trial court sst the motion for an eral hearing to
withdraw Defendant's zuilty plea, wheve vequest wag denied. The
Appellant-Defendant appealed his convictlon for trafficking drugs
with tha Sixth District Court of Appeals.



STATEMENT OF THE FACTS

On the Month of May 4, 2007, the Norwalk Police from the Norwallk
Polica Department along with its Detectives, set up a sting
operation by tamporarily instaliling a monitor videotape at the
local Hovwalk Motel., The Monitor device was there to verify any
transactlions attempis to purchase cocaine from Defendant, thereby,
using a confidential informant (C1'") te attest to transaction,
Whevewithal, for all this to take place, two rooms weve rcenied by
Police Officers and Detectives at the HNowalk Motel to control
purchase verification by confidential informant as the purchaser.
Transcript, October 5, 2007, p. 13, In the course of action of
controlled bhuy, the confidential informant stuffed some of the
cocaine in question in her bressiere, then she procesded to snort
portions of it on videno, Transcript, April 14, 2008 pp. 4-5. Before
turning the remaining cocaine over to the Horwalk Police Officers,
the confidentioal inforiant flushed the rest of the cocaine she had
in her possession down the tollet, and trisd to hide it from the
Police Officers, while the video monitor was still operating. After
the Nerwalk Police Officers witnessed what happen, and saw
Defendant leaving the Motel room, they arrested Defendant. The
Defendant was then subsequently indicted on one count of
trafficking drugs, a felony of the third degres pursuant to Ohio
Reviged Code 2925.03 (AY(L)(c)(4)(d).



If this Cowrt would grant me a delayed appeal I would raise the following
issues in my memorandum in support of jurisdiction.
The presant case raises a substantial counstitutional guestion,
which Juvelves a felony, and one of public or great general

e

interest, Therefore, the Appellant Clabe Taylor, has file an appeal

Fand

with this court in good faith, derived from the Sixth Appellats

i

District Court of Appeals on its affirmed decision. This appeal is
raeguisite to protect Appellact's substantial vight, on

constitutional issues afforded by the United States Supreme Court.

Appellant approoriately appeal his conviction forthright fo this
ﬁourt on Delayed apoeal, on wmerit in what is reproduced on four
assignment of arvers for impartial roview on memorandum in support
jurisdiction. Appellant will then raise avguments on his First
assignment of error, where Trial Counsel did not effectively assist
Appellant in his defense which vielatad Sixth Amendment rights. On
Appellant’s second asgigﬁm&nt-mf error, Appellant will demonstrate
that he did net knowingly veluontarily and intelligently enter his
guilty plea; violation of - vight to Tue process. The third
assignment of ercvor, Appellant contends the Trial court erred when
it failed to hold a hearing on Appellant’s motion to withdraw his
guilty plea prior to sentencing constitute violation. 1In
Appellant’s fourth and Ffinal assigament of errer, Appellant will

Dentad

e
e

also demonstrate vwhere the Trial court evred when
Appellant's Motion to withdraw his guiley plea post-sentenciag in

violation of his right te due process.



CONCLUSION
This case raises a substantial constitutional question, involves a felony and is

one of public or great general interest. Review should be granted in this case.

Cg K/Lffi(’ / \..,f //‘L(,ML/

SIGNATURE

CLARY TAYLOR, ﬁJﬁOwJﬁg

FIATTE AND NUMBER

Marion corrveciional insititution
INSTITUTICN

.0, BOX 57

ACCRESS
MARION, OUIO 43301

CIfY, STATE £ 2P

DEFENDANT-APPELLANT, PRO SE

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum in Support of

Jurisdiction of Appellant  NOTICE OF APPEAL | has been served by U.S. mail

postage pre_paid to ‘E_j\ %JF.SSIIZI‘.JT.; \‘;f 2 Li‘:;???{a!ﬁp\ ¥ , Prosecuﬁng Attorney

12 E. MATN STREET, 4th FLOC BORWALK, OHIO 44857 this

/571 day of f@b&ﬁ/&,@/ , 2010 |
(lpde qu

CLABE TAYLOR, #540- 9

NAME AND NUNMBER

STGNATURE

DEFENDANT-APPELLANT, PRO SE

#101160
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COURT OF APPEALS OF OHIO

Sixth Appellate District SUS%E§§§§ZEL
STATE OF 0OHIO, _
Plaintiff ) CASE No. H-08-026
Vs . : Adminstrator: Donna L. Kiroff
Clabe Taylor, *  MOTION TO COMPEL BRIEFS TO
Defendant *  BE RELEASE TO APPELLANT

To please the Court in its discretion. The Defendant-

P Ly Ao R e -~ oo fan TR — T, - s
aoves this Motion to Compel Briecs that
'

is rightly due Mr. Clabe Taylor's behalf filed with the Court by
his Appellant Attorney Ms. Megan Mattimoe, Esq.

Defendant-Appellant herein, contends he has not rightfully
vreceive his afforded Briefs that were filed with this Court. The
Briefs in question and request are: Appellant Brief and Appellee
Brief; especially the Appellate Court Brief on Affirmed Decision
filed in this honorable court. Pursuant to Ohio Supreme Court
Rules to enter court timely within 45 days allotted time to be
reviewed. Defendant-Appellant herein, feels he has been deprived
from his constitutional rights, and other affordable rights as an
Appellant. Respecting the record, Defendant-Appellant herein, has
not receive any correspondence from his Appellant Attorney since
she took his case, let along confer with him on a Client and

Attorney Privilege.

In retrospect, to acquaint the Court, the Defendant-~
Appellant herein, has made many exhausted attempts to contact his
court appointed attorney to no avail. Although, numerous letters.
were submitted to Attorney Ms. Megan Mattimoe, Esqg., at P.0O., BOX
875 Toledo, Ohio 43697 commencing from the Month of October and
November in the year 2008, Other letters dated on March 25, 2009
and July 16, 2009 alsc went unanswered, attached hereto.
Appellant did however, was able to call his attorney one time and
one time only. The call was commenced by Appellant through the



permission of the institution manager, after hearing of
Appellant efforts to contact his attorney. When connected,
Appellant's attorney and him conversed briefly, and promises were
made by Appellant's attorney but nothing happen. In a recent and
only = update, Defendant~Appellant  herein, received phone
information from his mother in his inquiry, that his appeal with
this Court was affirmed on December 11, 2009 found on Docket
Sheet from the internet. Therewith subsequently, almost a month
whereupon has passed, still no tangible disposition or
acknowledgment given from this Court nor the Trial Court on
Defendant-Appellant's case. Therefore, in all do respect and
fairness, Appellant feels further dilatory in receiving his
Briefs would only impede his chances of Appeal to the Ohio
Supreme Court.

Consequently, the last correspondence letter Appellant received
pertaining to inquiry was submitted to him from this Court on
July 23, 2009, attached hereto. Now, the Defendant-Appellant
herein, 1s again requesting this Court to propound on his request
for his Briefs. Especially, the affirmed Journalized Stamped
Decision requisite to abide by the Ohio Supreme Court review
Rules. Wherefore, Defendant~Appellant herein, wish in his
request, that all Briefs be submitted to him by mail as a right,

because his case involves a Public General Interest.

Respectively submitted,

pL olgo Do,
Clabe Taylor, #540-549
Marion Correctional Camp
P.0. BOX 57
Marion, Ohio 43301

DEFENDANT-APPELLANT PRO SE




"AFFIDAVIT VERIFICATION FORM

STATE OF QHIOD)
)ss:
MARION COUNTY)

Clabe Taylor, Defendant-Appellant and movant herein, belng first
duly sworn and cautioned, states that the foregoing statements
are well and truly made to the best of his knowledge, belief and
memory that he did not receive Briefs or appropriate
documentations pertaining to his appeal rights. To acquaint the
Ceurt; no document nor Brief was given to Appellant from his
Appellate Attorney, Trial Court neither the prosecutor or
Appellate Court Brief to this Q;7L day
of 422L4¢¢£¢1,L42,~— 2010.
" Further affiant sayeth naught.

(H}{ﬂdo \Qﬂiﬁft@/

Clabe Taylor,

Movant, Pro Se

Subscribed and attested to before me and in my presence

3 —
this /o day of " J Puieciate 2010,
& , :

Notary Public
State of Ohio

L EE My Commission Expires
“Are o}’;}\‘ October 11th 2014



CERTIFICATE AND PROOF OF SERVICE

Copies of the foregoing MOTION TO COMPEL BRIEFS TO BE RELEASE
TO APPELLANT have been served upon Russell V. Leffler, #0026024
Prosecutor and/or member at the Huron County Prosecutor's Office
at 12 East Main Street Norwalk, Ohio 44857 and Appellant's
Attorney Ms. Megan Mattimoe, Esq., P.0. BOX 875 Toledo, Ohio
43697, this 6th day of January 2010. |

(\ thhlﬁ ‘:;211A141~Q

Clabe Taylor, #540 549
Marion Correctional Camp
P.0O. BOX 57

Marion, Chio 43301

DEFENDANT APPELLANT PRO SE



HURON COUNTY COMMON PLEAS COURT
NOTICE OF FILING PLEADINGS IN THE COURT:OF APPEALS

TRIAL COURT AND CAUSE NUMBER: _HURON CQ COMMON PLEAS. . CRI20070509

CAPTION OF CAUSE:

State Of Ohio vs. Tavlor, Clabe

COURT OF APPEALS. NUMBER: _H 20080026

File Date: _01/08/2010

MOTION TC COMPEL BRIEFS TO BE RELEASE TO APPELLANT

Susan S. Hazel
Clerk of Courts

/7\;/«4@”/ ///5;4/ j

Deputy @lerk

cc: Russell V Leffler
Pro Se
Court of Appeals
File



IN THE SIXTH DISTRICT COURT OF APPEALS

HURON COUNTY, OHIO
%
CLABE TAYLOR
* Huron County App. No.
Appellant, H-08-026
*
VS. * MOTION IN RESPONSE
: TO APPELLANT’S PRO
* SE MOTION 1O
COMPEL
%
STATE OF OHIO Megan Mattimoe, Esq.
* (0082695)
Attorney for Appellant
Appellee. * P.O. Box 875
Toledo, Ohio 43697
* (419) 260-4217

Now comes the Appellant’s counsel, Megan K. Mattimoe, Esq., and respectfully
moves this Court to dismiss Appellant, Clabe Taylor’s, Pro Se MOTION TO COMPEL

BRIEFS BE RELEASE TO APPELLANT [sic] as moot.

!

e T :

T e -
“Megan Mattimoe, Fsq. (0082695)
Attorney for Appellant
P.O. Box 875
Toledo, Ohio 43697
(419) 260-4217




IN THE SIXTH DISTRICT COURT OF APPEALS

HURON COUNTY, OHIO
CLABE TAYLOR
* Huron County App. No.
Appellant, H-08-026
VS, * ~ MEMORANDUM IN
SUPPORT: MOTION IN
* RESPONSE TO
APPELLANT’S PRO
* SE MOTION TO
COMPEL
%
STATE OF OHIO Megan Mattimoe, Esq.
* (0082695)
Attorney for Appellant
Appellee. * P.O. Box 875
Toledo, Ohio 43697
* (419) 260-4217

Appellant’s counsel, having received a copy of Appellant’s Pro Se motion directly
from Appellant via regular U.S. Mail on January 11, 2010, has reviewed Appellant’s
motion. However, as Appellant has not waived privilege, Appellant’s counsel may only
cursorily respond to Appellant’s concerns as set forth in Appellant’s motion before the
Court.

First, Appellant’s counsel is in receipt of several communications from Appellant
regarding his case, two dated in November 2008, one dated January 2009, and one dated
March 2009

Second, Appellant’s counsel, at Appellant’s rcquést, made multiple attempts to set
up a telephone conversation with Appellant while he was incarcerated at Marion

Correctional Institution, through the Warden, using information provided by Appellant in



his March communication. Appellant’s counsel was able to set a mutually convenient
time to speak with Appellant on April 21, 2009. At that time, Appellant and counsel had
a lengthy and detailed conversation (lasting approximately one hour) regarding
Appellant’s case. Also at that time, Appellant’s counsel advised Appellant that if he did
not receive certain material regarding his case, he should inform counsel and that counsel
would ensure Appellant had copies of such material. Since that conversation, Appellant’s
counsel has not received any communication or notice from Appellant that he did not
receive this material.

Third, Appellant’s counsel, with Appellant’s permission, responded to three
separate phone calls from Appellant’s mother regarding the status of Appellant’s case.
The first of these was in Spring 2009 and the second and third were in Fall 2009,

Therefore, in light of Appellant’s concerns and counsel’s lack of notice from
Appellant that he did not receive certain material regarding his case, Appellant’s counsél
has forwarded copies of Appellant’s Briefs to Appellant at Marion Correctional Camp.

Furthermore, Appellant’s counsel has contacted Appellee and has obtained a copy of

Appellee’s Brief and will forward it with Appellant’s Briefs.



CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing MOTION IN RESPONSE TO
APPELLANT’S PRO SE MOTION TO COMPEL AND MEMORANDUM was
forwarded by regular U.S. mail on the 14th day of January, 2010, to Mr. Russ Leffler,
Huron County Prosecutor’s Office at 12 E. Main St., Norwalk, Ohio 44857 and to
Appellant, Clabe Taylor #540-549, Marion Correctional Camp, P.O. Box 57, Marion,

Ohio 43301.

Respectfully submitted,

Megan Mattimoe, Esq. (0082695)
Attorney for Appellant

P.O. Box 875

Toledo, Ohio 43697

(419) 260-4217



HURON COUNTY COMMON PLEAS COURT
NOTICE OF FILING PLEADINGS IN THE COURT OF APPEALS

TRIAL COURT AND CAUSE NUMBER: HURON CO COMMON PLEAS CRIZ0070509

CAPTION OF CAUSE:

State Of Ohiog ve., Tavlior, Clabe

COURT OF APPEALS NUMBER: _H 20080026

File Date: 01/26/2010

DECISTON AND JUDGMENT

Susan S. Hazel
Clerk of Courts

/%ﬁ o phe //x//a«;,.

Deputy glerk

cc: Russgell V Leffler
Pro Se
Megan Mattimoe
Court of Appeals
File
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HURON COUNTY
COURT OF APPEALS
FTLED

JAN 202010

SUSAN 8. HAZEL
CLERK

JOURRALTZED /2 bl o
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
HURON COUNTY

State of Ohio Court of Appeals No. H-08-026

Appellee _ Trial|Court No. CRI 20070509
v,
Clabe Taylor - DECISION AND JUDGMENT

Appellant Decided:

JAN 3 6 2010

* ok ok

" This matter is hefore the court on a motion filed by appellant, Clabe Taylor, on
January 13, 2010. In his motion, appeltant asks this gourt to order his court-appointéd
appellate counsel, Megan K. Mattimoe, Esq., t0 send him copies of the briefs filed in his
recent unsuccessful appeal to this court. See State v, Taylor, 6th Dist. No. H-08-026,
2009-Ohio-6496. In addition, appellant states that bey has unsuccessfully asked his

attorney to supply him with a copy of the appellate btief filed by the state.

Eamenin it Eann i VIV
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Deneuad Tima lan 96 9010 19-26PM No 0005
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g
On January 13, 2010, appellant's counsel filed a response, in which she states that 6
appellant's request has become moot, since copies of the requested briefs have been sent
to appellant, who is currently housed at the Marion Correctional Institution. However, in
spite of defense counsel's response, neither Ohio's Rules of Appellate Procedure nor the
6th District Local Appellate Rules address a party's request to compel an attorney to
provide copies of the briefs that were filed in this court as part of his or her appeal.

On consideration, appellant's motion is found not well-taken and is denied.

Arlene Singer, I. dj/‘-& “Aﬂﬂ

- JUDGE

Thomas J. Osowik, P.J. | // /

Charles D, Abood, J. 7
’/
CONCUR- ,‘3’/ /// g =

JUDGE

Charles D. Abood, retired, sitting by assignment of the Chief Justice of the Supreme
Court of Ohio.
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P.0.Box 875
Toledo, Ohio 43697

Clabe Taylor INMATE #540-549
Marion Correctional Camp

P.O. Box 57

Marion, Ohio 43301

I

PRIORITY

UNITED STATES POSTHL SERVICE
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[Cite as State v. Taylor, 2009-Ohio-6496.]

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT |

HURON COUNTY
State of Ohio Court of Appeals No. H-08-026
Appellee . Trial Court No. CRI 20070509
V.
Clabe Taylor : DECISION AND JUDGMENT
Appellant Decided: December 11, 2009
*oE R R
Russell V. Leffler, Huron County Prosecuting Attorney, for appellee.
Megan K. Mattimoe, for appellant.
* ok k& &
OSOWIK, J.

{91} Thisisan apiaeal from a judgment of the Huron County Court of Common
Pleas, following a guilty p_lca,‘ in which the trial court found appellant, Clabe Taylor,
guilty of one count of trafficking in drugs, in violation of R.C. 2925.03(A)(1)}(C){4)(d)-
On appeal, appellant sets forth the following four assignments of error:

{412} "First assignment of error; Trial counsel did not effectively assist appellant

in his defense in violation of the Sixth Amendment.



{93} "Second assignment of error: Appellant did not knowingly, voluntarily and
intelligently enter his guilty plca in violation of appellant's right to due process.

{§ 4} "Third assignment of error; The trial court erred when it failed to hold a
hearing on appellant's motion to with.draw his guilty plea prior to sentencing in violation
of appellant's right to due process.

{45} "Fourth assignment of ervor: The trial court-erred when it denied
appellant’s motion to withdraw his guilty plea post—s_entencing in violation of appellant's
right to due process." |

{46} On June 22, 2007, appellant was indicted by the Huron County Grand Jury
on one count of trafficking in cocaine, a schedule II drug, in violation of R.C.
2925.03(A)(1) and (C)(4)(d), a third degree felony. The charge in the indictment was
made after appellant was arrested as part of a sting operation conducte;l by the Norwalk
Police Department on May 4, 2007 at a local motel. During the operation, appellant sold
$800 worth of cocaine to a confidential informant ("CI™). The transaction was
videotaped by NorWaik police officers in an édjacent motel room. After the transaction
occurred, appellant exited the motel room, where he was promptly arrested. Police
searched appellant at the scene and found $800 in marked currency on his person. While
police were arresting éppelIant, the confidential informant used some of the cocaine,
placed an additional amount of the drug in he.r bra, and flushed some more of it down the
toilet. Approximately 12 grams of the cocaine sold to the CI were recovered by Norwalk

police.



{917} On July 30, 2007, appellant, éppearing with retained defense counsel,
entered a not guiity plea in the Huron County Court of Common Pleas, and was released
on bond. However, on Octol:;er 5, 2007, appellant entered into a plea agreement in which
he agreed to plead guilty to one count of trafficking in drugs, as charged in the
indictment. In exchange, the state verbally agreed to recommend the continuation of
appellant's bond until the time of sentencing, and to recommend that appellant be given a
less-than-maximum prison sentence.

{8 8} That same day, a plea hearing was held, at which the trial court addressed
appellant directly, during which appellant stated that he was not under the influence of
alcohol, drugs, or prescription medication. The triél court then reviewed the charge
against appellant, and sta_ted that appellant could receive a prison sentence of one to five
years if convicted of the charge of trafficking in drugs. The trial court further explained
the conditions of postrelease control, and the consequences of violating a postrelease
control sanction, if one was imposed, as well as his limited right to appeal any conviction.

{4 9} The trial court advised appelIaﬁt of his constitutional rights to a trial by a
12-member jury; to have the elements of the offense charged proven beyond a reasonable
doubt: to have a unanimous verdict; to cross-examine witnesses at trial; to subpoena his
own witnesses for trial; to have an attorney at all stages of the court proceedings and not
to testify in his own defense. After the recitai of each constitutional right, appellant

indicated that he understood and wished to give up that right as part of his plea.



{4 10} Following the above inquiry, appellant told the court that he had been
advised by counsel as to the charge against him and his poésibie defenses. Appellant then
stated that he was satisfied with his attorney's advice and competence, and he fully
understood the terms and conditions of the plea agreement. Appellant indicated that it
was in his best interest to enter into the plea agreement, and he told the court that he had
not received any threats or promises in exchange for his plea. The trial court then
explained that it was not bound to accept the prosecution‘s recommendation of a reduced
sentence. Thereafter, the prosecutor recited the factual basis for the plea, and appellant
agreed that the facts, as stated, were true. Appellant then reaffirmed his intent to enter a
guilty piea, and stated that the plea was voluntary, and of his “own free will.

{4 11} Based on the above-stated facts and appellant's in—éourt statements, the trial
court found that appellant's plea was voluntarily, knowingly, and intelligently made. Thé
tria] court then accepted the plea and found appellanf guilty as charged in the indictment.
A presentence investigation report wés ordered, and the matter was continued for
sentencing, during which time appel]agt's bor;d was continued.

{%] 12} A sentencing hearing was held on November 20, 2007. At the outset of the
hearing, the trial court stated that it héd received a letter from appellant "indicating that
[appellant] potentially believed the plea agrecment was not in his best interest, and [he]
would like to consider withdrawing that plea."' Defense counsel then indicated that

appellant had changed his mind since the letter was written and was ready to proceed

"The record does not contain a copy of appellant's letter to the trial court.



with sentencing. In résponse, the trial court asked appellant if he was satisfied that the
concerns raised in his letter had been addressed, to which appellant replied: "Yes, sir."

{% 13} The trial court noted that it had reviewed appellant's preé_ente_nce report,
whicﬁ included a lengthy record of offenses and several prison terms. The prosecutor
then stated that, although appellant did not have a record of violent offenses, his criminal
behavior had been allowed to go on for "too long." Thé prosecutor also stated that
appellant sold the CI a "fair amount of cocaine." Accordingly, the prosecutor asked the
court to give appellant a three to four-year prison term and a mandatory $5,000 fine.

{§ 14} In response, defense counsel stated that appellant had been incarcerated
three times_in the past; however, he had not been in prison since 2001. Counsel stated
that, at the time of the instant offense, appel]ént was employed and was attempting to
better himself by attending college. Defense counsel asked the trial court to sentence
appellant to serve a two-year prison term.

{9 15} Appellant told the trial court that he regretted his actions, and he stated that
he sold drugs to help support his children. He asked the trial court to give him a chance
to show that he is able to be a productive member of the community and not sell drugs.
Appellant further stated that, at the time his plea was entered, he understood that the
prosecutor would recommend a sentence of not more than two years.

{4 16} After hearing the above statements, the trial court stated that it had
reviewed the record of proceedings and considered the applicable factors in R.C.

2929.11, including the rehabilitation of the defendant, the provision of restitution to the



victim, the need to incapacitate the defendant and the deterrence of the defendant and
others. The trial court also stated that it tried to achieve the overriding purposes of
sentencing by "making this sentence -reﬂect the seriousness of the defendant's conduct
and its impact upon society and also to be consistent with sentences for similar crfmes
and similar defendants * * *." The trial court found that there were no factors making
appellant's crime more or less serious, and noted that appellant had not responded
favorably to court-imposed sanctions in the past. The trial court also found that appellant
is not amenable to commumity control. Thereafter, the trial court imposed a prison
sentence of three years and ordered appellant to pay a mandatory minimum fine of
$5,000.

{9 17} A judgment entry of sentencing was journalized on November 27, 2007.
On January 29, 2008, appellant filed a postsentence motion to withdraw his guilty plea,
pursuant to Crim.R. 32.1. In support of his motion, appellant stated that his plea was not
voluntarily, knowingly and intelligently made, and that he made his plea in exchange for
release on bond because he was "intimidated by the prospect of jail awaiting trial." In
addition, appellant stated that be was told the recommended sentence would be two years,
and defense counsel told him that the prosecutor might be willing to "drop [the sentence]
down to one year to eighteen months * * *." F inally, appellant stated that he was
surprised to find out that the trial court was not going to hold a hearing on the withdrawal
of his plea on November 20, 2008; however, he went ahead with his plea because, at the

time, he was under "intense duress" due to "threats" made by the prosecutor.



{918} On April 14, 2008, the trial court held a hearing on appellant's pastsentenbe
motion to withdraw his guilty plea. At the hearing appellant, acting pro se, told the court
| that his case had been mishandled by the Norwalk Police Depaﬂﬁent and the Huron
County Sheriff's Department, because the CI was allowed to consume and otherwise
dispose of part of the cocaine. Appellant stated that defense counsel did not argue on his
behalf at the plea hearing, and the prosecutor threatened that his bond would be revoked
if he did not enter the plea. Finally, appellant argued that the remaining 12.1 grams of
cocaine recovered from the CI should not be used as evidence égainst him because the
chain of custody of the drugs had been broken.

{9 19} The prosecutor stated at the hearing that, whether or not appellant’s bon.d
was "true consideration” to support his plea, the fact remains that appellant wanted less
than a five-year prison sentence, and he only received a three year sentence. The
prosecutor also reminded the trial court that the entire tranéaction between appellant and
the CI was videotaped by police in the next room, and that, at the time of the hearing,
appellant had additional criminal charges pending in Erie County.

{4 20} The trial court stated that it bad reviewéd the transcripts of the plea hearing,
and found no irregularities in that proceeding. The court also recalled that appellant
stated at the plea hearing that his plea was voluntarily made. Although appellant sent a
letter questioning whether a plea was in his best interest, he ultimately stated at the plea
hearing that he would proceed with the plea. At that point, appellant stated that he

decided not to withdraw his plea because the prosecutor threatened to revoke his bond.



The trial court replied that appellant was informed of the risks of entéring a guilty plea
and, under the circumstances, the prison sentence appellant received was fair.

{€ 21} On May 16, 2008, the trial court issued a judgment entry in which it dénied
appellant's postsentence motion to withdraw his plea. On September 2, 2008, appellant
filed a notice of appeal from the trial court's November 20, 2007, judgment entry. On
Octobér 7, 2008, this court construed appellant's notice of appeal as a motion for delayed
appeal pursuant to App.R. 5(A), granted the motion, and appointed counsel to reprcécnt
appellant on appeal.

{4] 22} In his first assignment of error, appellant asserts that he received ineffective
assistance of trial counsel. In support, appellant argues that: (1) defense counsel failed to
file a motion to suppress the evidence obtained through the controlled drug buy, even
though there was a reasonable probability that such a motion would have been granted;
(2) defense counsel advised appellant to enter into a plea that was "invalid and therefore
unknowing, involuntary and unintelligent" because the plea was based on an "illusory
promise" that was inadequate consideration; and (3) defense counsel failed to ask the trial
court to give appellant a minimum sentence. -

{9 23} We note at the outset that, in order to succeed in claiming ineffective
assistance of counscl, a defendant must prove both "(1) that counsel's performance fell
below an objective standard of reasonableness, and (2) that counsel's deficient
performance préjudiced the defendant resulting in an unreliable or fundamentally unfair

outcome of the proceeding.”" State v. Madrigal, 87 Ohio St.3d 378, 389, 2000-Ohio-448,



citing Strickland v. Washington (1984), 466 U.S. 668, 687-688, 104 5.Ct. 2052, 80
L.Ed.2d 674. In establishing the first prong of the Strickland test, a defendant "must
overcome the strong presumption that licensed attorneys are competent, and that the
challenged action is the product of sound trial strategy * * *." State v. Ghee, 12&1 D.ist.
No. CA2008-08-017, 2009-Ohio-2630, q 21, citing Strickland, supra, at 690-91. In order
to show prejudice, a deféndant must affirmatively demonstrate the existence of a
reasonable probability that, but for counsel's alleged error, the result would have been
different. State v. Kearns, 4th Dist. No. 08CA3075, 2009-Ohio-2357, § 7, citing State v.
White (1998), 82 Ohio St.3d 16, 23; State v. Clark, 4th Dist. No. 02CA684, 2003-Ohio-
1’? 07,9 22. (Other citations omitted.)

{9/ 24} As to appellant's first argument, it is well-established that "failure to file é
suppression motion does not constitute per s¢ ineffective assistance of counsel.”
Kimmelman v. Morrison (1986), 477 U.S. 365, 384, 106 S.Ct. 2574, 91 .Ed.2d 305-.
Appellant asserts that the 12.1 grams of cocaine ultimately recovered by police from the
CI is inadmissible against appellant because the CI consumed a portion of the drugs she
purchased from appellant and flushed another portion down the toilet before police
arrived. However, it is undisputed that appeilant was videotaped by Norwalk police
officers as he sold cocaine to the Cl, and that .poiice found $800 in marked bills on
appellant's person as he exited the motel room. Accordingly, the exclusion of the drugs
as evidence against appellant does not necessarily create a reasonable probability that the

trial court would have had a reasonable doubt respecting appellant's guilt. Appellant has,



therefore, failed to meet the second prong of the Srrf;kiand test, and his first argument is
without merit. See State v. Kearns, supra, at¥ 6. (If nothing appears in the record to.
establish prejudice, an appellate court need not address the question of whether counsel's
performance was deficient.) |
{9 25} As to appellant's second argument, the written plea agreement states, in
relevant part, that: "I understand the nature of these charges and possible defense I might
have. I am satisfied with my attorney's advice and competence, [am not under the-
influence of drugs or alcohol. No threats have been made to me. No promises have been
made except as part of this plea agreement stated entirely as follows: The Defendant will
plead guilty to Count I, Trafficking In Cocaine, contrary to Ohio Revised Code Section
2925.03(A)(1YCH4)(d), a felony of the third degree." The plea agreement further stated
that the range of possible sentencing for trafficking in cocaine in violation of R.C.
2925.03(A)(1)C)(@)(d) is one to five years, with a maximum possible fine of $10,000,
and that a prison term, while not mandatory, is presumed. |
{9 26} At the plea hearing, as promised, the prosecutor recommended that
appellant's bond be continued until the time of sentencing. The prosecution then asked
the trial court to order appellant to serve three to four years out of a possible five-year
sentenée, and appellant's defense attorney ask.ed the court to sentence appellant to a
maximum of two years in prison. Ultimately, appellant received a three-year sentence
and a $5,000 fine, both of which are well below the maximum possible penalty. Later, at

the hearing on appellant's postsentence motion to withdraw his plea, appellant, acting pro
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se, argued that he received nothing in exchange for his plea, since the state's
recommendation of continued bond pending sentencing was "routine practice." The -
prosecutor responded:

{9 27} "Yeah, well, as [ understood the plea bargain that we did have at the time of
entering the plea of guilty, the only thing the State said was that they would recommend
the continuance of the bond for Mr. Taylor. Whether that was a true consideration for a
plea or simply standard practice [as alleged by appellant], it was mentioned as
consideration for the plea. He entered the plea of guilty to the charge, h.oping to be able
to persuade the Court for a lesser sentence at the time of the sentence, less than five
years. He certainly succeeded in that; The Court give [sic] a three year sentence.”

{4 28} Appellant correctly states that, generally, a contract 1 improperly based on
an "illusory promise" when o.nc party, particularly the state, retains "an unlimited right to
determine the nature or extent of his performance * * *." See State v. Aponte (2001), 145
Ohio App.3d 607, 612-613. However, in Aponte, the defendant entered into a plea
agreement whereby he agreed to provide the state with information in exchange for being
allowed to withdraw his guilty plea at a later time. The agreement was ultimately
determined to be an "illusory promise," since the withdrawal of a guilty plea is subject to
' the sole discretion of the trial court, not the state. Id., at 613.

{9 29} In conirast, in this casé, the record shows that the state agreed to
recommend both a continuation of bond pending sentencing and a less-than-maximum

sentence. The prosecutor did, in fact, make both recommendations. However, appellant
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stated at the November 20 hearing that he did not wish to withdraw his guilty plea at that
time, which resulted in immediate sentencing and the termination of appellant's bond. As
set forth above, the terms of appellant's plea clearly stated that the length of appellant's
sentence would be determined by the trial court, not the prosecutor. Finally, appellant's
dissatisfaction with the length of his sentence is not sufficient to establish that the plea
was based on an illusory promise. [n other wbrds, "a deal is a deal." State v. Bults |
(1996), 112 Ohio App.3d 683, 688.

{9 30} On consideration, we find that the reasoning expressed in Aponte, supra,
does not apply in this case. Appellant has not otherwisc established that the statc's offer
to continue his bond pending sentencing, and to recommend a less-than-maximum
sentence, constitutes the type of "illusory promise" that is 1éga11y insufficient
consideration to support his guilty plea. See, also, State v. Gonzalez, 6th Dist. No. 1-06-
1048, 2006-Ohio-6458. (There is no authority in Obio to support the claim that a plea
bargain is void for lack of consideration based on a defendant's expectation that he would
receive a less-than-maximum sentence. Id., q 17.) Appellant's argument to the contrary
is without merit.

{4 31} As to appellant's third argument, "when a defendant enters a plea of guilty
as part of a piea bargain [he or] she waives all appealable errors, unless such errors are
shown to have precluded the defendant fiom entering a knowing and voluntary plea.”
State v. Radel, 5th Dist. No. 2009-CA-00021, 2009-Ohio-3543, § 12, citing State v. Kelly

(1991), 57 Ohio St.3d 127. (Other citations omitted.) A defendant's mistaken belief
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regarding the consequences of his plea is not sufficient to show that the plea was not
knowingly and voluntarily made. Id. at { I 3,'citing State v. Sabatino'(1l995), 102 Ohio
App.3d 483,

{932} As set forth above, at the plea hearing, the trial court informed appellant of
the nature and consequences of his plea, including the possibility that he could be
sentenced to serve bétween one and five years in prison. Appellant states that defense
counsel told appellant he would ask for the "minimum sentence" in exchange for
appellant's plea but asked the court for a two-year sentence instead. Nevertheless,
regardless of what appellant’s attorney may hgve told appellant regarding a minimum
sentencing recommendation, the fact remains that appellant was aware of the sentencing
options available to the trial court. While the issue of ineffectiveness of counsel based on
counsel's alleged decision to ask for a less-than-minimum sentence may be the proper
subject of a motion for postconviction relief pursuant to R.C. 2953.21, it is not
appropriately raised in a direct appeal of appellant's conviction and sentence. See State v.
Cooperrider (19783), 4 Ohio St.3d 226. (Postconviction relief is the appropriate remedy
whether allegations of ineffectiveness of counsel are based on evidence outside the trial
court record. Id., at 228.)

{9 33} On consideration of the foregoing, this court finds that appellant has not
demonsirated that defense counsel's performance fell below an objective standard of

reasonableness, or that counsel's performance prejudiced appellant's defense such that he
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did not receive a reliable or fair trial. Appellant's first assignment of error is not well-
taken.

| {€] 34} In his second assignment of error, appellant assérts that his plea was not
knowing and voluntary. In support, appellant argues that, but for defense counsel's
ineffectiveness, he would not have entered a guilty plea. Appellant further argues that the
consideration offered in exchange for his plea was insufficient.

{4 35} As set forth in our determination of appellant's first assignment of error,
appelIanf has not demonstrated that there was insufficient consideration to support his
guilty plea, or that counsel's representation was so deficient as to deprive appellant of a
fair trial. Appellant' second assignment of error is, therefore, not well-taken.

{9 36} In his third assignment of error, appellant asserts that the trial court erred by
not holding a hearing on his presentence motion to withdraw his plea. In support,
appellant states that, pursuant to Crim.R. 32.1, the trial court was required to hold a
hearing, based on appellant's letter to the trial court, in which appellant asked the trial
court for permission to withdraw his plea.

{4 37} Pursuant to Crim.R. 32.1, "A motion {o withdraw a plea of guilty or no
contest may be made only before sentence is imposed; but to correct manifest injustice
the court may set aside the judgment of conviction and permit the defendant to withdraw
his plea.” The rule does not provide guidelines for presentence withdrawal of a guilty
plea; however, generally, courts hold that the decision to grént or deny sﬁch a motion is

within the sound discretion of the trial court. State v. Xie (1992), 62 Ohio St.3d 521, 526.
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In addition, it is well established that, where appropriate, a presentence motion to
wi.thdra'w a guilty plea "shall be freely and liberally granted.” Id.

{ 38} It is undisputed that appellant did not file a formal presentence motion to
withdraw his guilty plea. As set forth above, the record does not contain a copy of
appellant's letter to the trial court. The first reference in the record to an attempt to
withdraw appellant's plea before sentencing appears in the transcript of appellant's
sentencing hearing, when the following exchange took place:

{4 39} "The Court: The Court has received — I had an opportunity to address this
with the attorneys in chambers prior to coming on the record. 1 had received a
communication froxﬁ Mr. Taylor indicating that he potentially believed the plea
agreement was not in his best interest, and would like to consider withdrawing that plea.

{94 40} "Mr. Mason [appellant's attorney] has indicated that's not the case with the
defendant here today; that he's prepared to proceed with sentencing, is that correct, Mr.
Mason?

{9 41} "Mr. Mason: Yes, Your Honor.

{q 42} "The Court: Okay. And, Mr. Taylor, is that - is yoﬁr attorney representing
it correctly to the Court, at this time you do not have any interest in withdrawing your
plea?

{4 43} "[Appellant]: Yes, sir.

{4 44} "The Court: Okay. The concerns that you had in the letter, you're satisfied

that vou've addressed those and you're ready to proceed with sentence today?
¥C Y yiop Y
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{% 45} "[Appellant]: Yes, sir."

{4] 46} At least one Ohio court has stated that a letter sent by a defendant to the
trial court indicating a desire to withdraw his guilty plea is the functional equivalent of a
presentence motion to withdraw the plea. State v. Cuthbertson, 139 Ohio App.3d 895,
399, 2()0()~.Ohi0—2638.2 However, in this case, even if the letter is constrﬁed asa
presentence motion to withdraw appellant's plea, appellant clearly indicated to the trial
court at the outset of the sentencing hearing that he no longer wished to withdfaw his
plea. Accordingly., the trial court did not err by not holding a hearing on the issues raised
in appellant's letter. Appellant's third assignment of error is not well-taken.

{9 47} In his fourth assignment of error, appellant asserts that the trial court erred
by denying his postsentence motion to withdraw his guilty plea. In support, appellant
argués that the combinatien. of circumstances surrounding the presentence motion to
withdraw his plea, coupled with defense counsel's deficient performance, satisfies his
_ burden to demonstrate the existence of "manifest injustice” in this case.

{9] 48} As set forth above, Crim.R. 32.1 states that a postsentence motion to
withdmw a guilty plea may be granted "to correct manifest iﬁjustice." "Manifest
injustice’ relates to some fundamental flaw in the proceedings which results in a

miscarriage of justice or is inconsistent with the demands of due process. State v. Ruby,

INevertheless, when a defendant is represented by counsel, the preferred practice
is for a such a motion to be made by counsel either orally at a hearing, or in writing.
State v. Greenleaf, 11th Dist, No. 2005-P-0017, 2006-Ohio-4317, § 70-71; State v.
Thompson (1987), 33 Ohio St.3d 1, 6-7.
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9th Dist. No. 23219, 2007-Ohio-244, at § 1 I._ "Manifest injﬁstice" has been defined as a
"clear or openly unjust act." Srare v. Minker, 2d Dist. No. 2009 CA 16, 2009-Ohio-5625,
1 25.

{9 49} Generally, a postsentence motion to withdraw a plea should be granted only
in extraordinary cases. State v. Smith (1977), 49 Ohio St.2d 261, 264. The burden is on
the individual seeking withdrawal of his plea to establish the existence of manifest
injustice. Id. at paragraph one of the syllabus; State v. Rice, 9th Dist. No. 08CA0054-M,
2009-Ohio-5419, 9 6. Ultimately, the decision to grant or deny a motion to withdraw a
guilty plea is within the sound discretion of the trial court. 1d.,§ 7. An abuse of
discretion connotes more than a mere error of law or judgment, instead requiring a
finding that the trial court's decision was unreasonable, arbitrary, or unconscionable.
Blakemore v. Blakemore (1983}, 5 Ohio St.3d 217,-219.

{9 50} As set forth above, the trial court did not err by allowing appellant to
withdraw his guilty plea prior to sentencing; the record does not show that defense
counsel was ineffective; and there was ample evidence, including a videotape of the drug
transaction and the recovery of 12.1 grams of cocaine and the police money used to
purchase the drugs, to support appellant's conviction. In addition, the rccord shows that
the trial court complied with the dictates of Crim.R. 11 at the plea hearing before
concluding that appellant's plea was voluntarily, knowingly, and intelligently made.
Accordingly, appellant has failed to demonstrate the existence of any "manifest injustice”

that would justify the postsentence withdrawal of his guilty plea.
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{9 51} On consideration of the foregoing, this court finds that the trial court did
not abuse its discretion by refusing to grant appellant's postsentence motion to withdraw
his- guilty plea. Appellant's fourth assignment of error is not well-taken.

19 52} "fhe judgment of the Huron County Court of Common Pleas is affirmed.
Appellant is ordered to pay the costs of this appeal pursuant to App.R. 24,

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27, See,
also, 6th Dist.Loc. App.R. 4.

Arlene Singer, J. ﬂ
. / @UDGE
Thomas 1. Osowik, I B
),
Charles D. Abood, 1. JUDG
CONCUR. ‘

JUDGE

Judge Charles D. Abood, retired, sitting by assignment of the Chief Justice of the Supreme
Court of Ohio.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/mewpdf/?source=6.
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