
IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Plaintiff-Appellee,

vs.

CLABE TAYLOR

Defendant-Appellant,

On Appeal from the
HURON County Court

of Appeals, STx'Txt
Appellate District

Court of Appeals
Case No. 11"03°'^26

MOTION TO FILE DELAYED APPEAL

Ct-ate Tayt-°r respectfully moves the Court pursuant to Ohio Supreme

Court Rule 11, Section 2(A)(4)(a) for leave to file a delayed appeal and a notice of

appeals. This case involves a felony and more than 45 days has passed since the Court

of Appeals decision was filed in this case. A memorandum in support is attached.
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

vs.

CLAi?i3 TAYLOR

: Case No.

Defendant-Appellant.

AFFIDAVIT OF REASONS FOR DELAY

CLABE TAYLOR , do hereby state that I was unable to file

an appeal to this Court within 45 days of the Court of Appeal decision for the following

reasons:

On DEcember ll, 2009, th4 Court of appeals fg:Lnc3 its decision in

my case. I have ak.tactir.-.d a copy of the Cc+utt of ADpeal.s opizia.oat to

L'ni_s '?ot.f.nn. I was unablc, to file aNoticc. of Appea:1., i-ncmdranc:um in

suppcari,

Plaintiff-Appellee,

of jurisdiction wi£t-ii_n 45 days of the Court of Appeals'

decision in my uasea I was unable to file an ApBernl to

saathi.n 45 <:3ays for the £o:tl.owing reasons on Supporting Facts

Affi.davit..

Sworn to, or affirmed, and subscribed in my presence

Leslie E Smiih
Notary Public
My Commission Expires:

Notary Public
State of Ohio

;^ e^ q , y ommission fexpires
'^^ oF ®^aa°° C^ctober'i1th201^^
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SUPPORTING FACTS IN AFFIDAVIT

Appellant Clabe Taylor, #540-549 hereby, attest to the following

statement with justification on reasons for delay filing Notice of

Appeal with this Court within the prescribed time in 45 days, in

accordance with App. R.22 (I;).

Prior to this appeal notice, Appellant made numerous attempts to

contact his Appellant Counsel on record with the court, requesting

an answer on Briefs filed in his behalf. When Appellant's Counsel

failed to respond and submit Briefs, Appellant then rightfully took

action on the Month of January 3, 2010 to prevent inequity.

Appellant then contacted his mother who had access to a computer,

and asked her to check the internet on pendency, and up date

information pertaining to the status of Appellant's appeal. After

ascert.ainment, Appellant recei.ved acknowledgment that iiis appeal

was affirmed by the Sixth District Appellate Court of Appeals on

December 11, 2009 of last year. Appellant commenced filinP, of a Pro

Se h;otion on January 8, 2010 to "Compel Briefs to be release to

Appellant" with the Sixth Appellate District Court, attached

hereto. He also simultaneously, submitted copies of precise copies

of Pro Se Motion to his assigned Appellant Counsel. Megan Mat.timore,

Esq. , including filing at Huron County (Trial Court) Common Pleas

Court with the same copy.

On January 14, 2010, Appellant Counsel responded to Appellant's Pro

Se Motion to "Compel Briefs to be release to Appellant" by sending

him a copy of her motion, attached hereto. In the sequel, likewise,

the Sixth District Appellate Court of Appeals also responded to the

precise Motion filed by Appellant, and rendered its deci.sion in

disposition on January 26, 2010, attached hereto. Thereafter, all

Briefs requested by Appellant Pro Se Motion were subsequently

submitted, and received by Appellant at Marion Correctional

Institution Mail. Room on January 20, 2010, attached hereto.

Wherefore, this enabled Appellant to file Notice of Appeal with

this Court for review.



STATEMENT OF THE CASE

The Appellant-Dofendant: was indicted on one connt of traffickin

drugs, a felony of the third degree pursuant to Ohio Revised Code.

292.5.03 (A)(1)(C)(4)(cl). The lleferrdan'c plead not guilty to i:hp

charge and the case was assigned to Honorable Judge James W.

Conway. On October 5, 2007, ai: the advice of Defendant's Cour-tsol, a

s;rail.ty plea was entered by Defnndant to on:,^> count of trafficking

drugs, a felony of the t dnsree. The plea acquiescence juncture

fendant to receive the mi.nisnal sentence promised by

TDafandanf's attorney, along with the state recommendation to

continue Defandant`s bond ranfa.l, fa.n?.l adjudication of sentence.

Transcript, October 5, 2007, p. 2. In. 14-17.Thereafter, the court

ordered a premsentenoing investigation ("PST") r.eporL

Huron County Probation Department and set the matter for sentencing

on November 20, 2007, p.14, In. On the Month of November 20, 2007,

prior to the sentencing hearing, the court

DefendanC sent to the tri.al_ court, rather through ootanso7_,

expressing reservations about entering his plea. Transcript,

November 20, 2007, pp. 4-5. The state detailed Defendant prior

criminal reoorded recommended a four year sentence. i,d. at. p.4.

Defendant's counsel spoke in Defendant behalf, and asked court to

mitigate Defendant's serynt.ence by imposing a two year sentence. i.d.

at p.S. The trial court sentenced Defendant to serve three years at

Ohio Department of Rehabilitation and Oo.r.racCioi4. id. at p.7, 9-

I5. On January 29, 2008, Defendant filed a pro sn oroi-ion to

withdraw his guilty plea. On Apx3.1. 3, 2008, Defendant fila.d a

motion to have co"nsel appoint:ed. The Tr.ial court seC. the mot:zcail

for an oral hearing on April 14,2008. On January 29, 2008,

Defendant filed a pro se motion to wit'hdr°erw his guilty p1ea.

Defendant then filed a motion to trnve rox.rnsel appointed on April. 3,

2008. 7"Ii^.? trial court set the motion for an oral hrar_2?ig to

withdraw Defendant's guilty plea, wzxere onq{rest wvts d.?ni.€::d. The

Appei.lant-Def'endant appealed his conviction for trafficking dru,s

with the Sixth District Court of Appeals.



STATEMENT OF THE FACTS

On the Month of May 4, 2007, the Norwalk Police from th

Po:Li.Ge Department along with its Detectives, sot up a sting

operat<•i,oii by tnmporar.l.ly installing a moni.tor, va.drotapo

local Norwai.k Mornl. The Monitor device was there to varifv anv

transactions attempts to purchase cocaine from Defendant, thereby,

using a ^>onEido informant (':CI") to attest to transaction.

Wherewithal, £or all this to take pi.aaP, two rooms were rented by

Police t7Efi.chrs and Detectives the Nowalk Mok.e7 to cont

purchase varir"i,cat.i.on by confidential informant as the pu

Transcript, October 5, 2007, p. 13, In tl-s a eours* of aoti.on o£

; ocrtroXi od

cocaine in hor brassiere, then sbe proceeded to snort

portions of it on video, Transcript, April 14, 200$ pp. 4.5. Before

turning the remaining cocaine over to the Norwalk Police Officers,

confidential informant fl.i.

her possession down

Police Officers, while the vid

rest of the cocaine she had

, and tried to «i.dr it 1°rorn the

.or was still operating. A£teY-

f.ha Norwalk Police Officers witnessed wl-tat happen, and saw

Defendant lea.va.n; the Motel room, they arrested Defendant. The,

Defendant wras then subsequently indicted on onn count of

trafficking dtugs, a felony of the third degree pursuant to Ohio

Revised Code 2925.03 (A)(2)(c)(4)(d)•

zy, the confi..denti.al informant stuffed some of t:hu



If this Coiut would grant me a delayed appeal I would raise the following

issues in my memorandum in support of jurisdiction.

The.' .ii::34C?C.t'. raises a St,l}:7"talnt1a1. Ct)T1,it:itut3.C5C"13l qL34',.sf=i.ony.c

volves

court in gooci faith, deri..vs?d from t'rte Sixth Appellxt_v.

i.nteresti.. Therefore, the Appellant Clabe Taylor, has f:il.e an app

District Court of Apoeal_u on

requisite to pcll,at

def:.i,nS,on. This .a-tpt=a1. is

sttbs4.an 5

con.stxtutionaI i.ssun5 afforded by tho United Stintes Supreme Ctru^

Appellant approprtately a

cotart on Delayed

rtv'i.cticst-t forthright

on

in what i.s rep+°ndJeed on foui-

a;€,i.::,x2metrt of errors for i.rnriart:iat rnview on memorandum in

jur'i.sdicG's.on. Apoaltant will then raise ar;uments

assignment of error, where Trial Ccaunr><al did rnt effectively assist

Aippc?1.

7_ ty

c-,..,.

rtlso

Appellant

felony

C}ef!?C15e which violated Sixth Amendment rights. 0I1

second ass'r.gnmc-.nt of error, Appellant will demonstrate

not kn !

or, Appaa

and one of public or great general

voluni:ari.l.y and intelligently erttw°.

LatLfln of

'rn1d q haarins on Annel.larit`s atoti.oet 4:a w:':.tt,e1T°Etw his

prior i:c) sentencing const

aatd fi.t't7. :asp, gnme of qBrCrD

Trial court E:.r t'

Go withdraw

to Due process. The tKi.-r(i.

;;ul.l t.y

court erred when

violation.

AppF?.

rmsent e.

violation of i?!!s right to due pracr;.€=.s.



CONCLUSION

This case raises a substantial constitutional question, involves a felony and is

one of public or great general interest. Review should be granted in this case.

$IGNAT

CLA:;;3 `t'AYL^P., ;s540-549

t'iil]°'1C7n>:}Y„'i"eC:
INSTITUTICN

C) , (30.'; 57

-j:iT« 4e3:40l.
IP

DEFENDANT-APPELLANT, PRO SE

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum in Support of

Jurisdiction of Appellant =tG'I'rCv OF Ar"t'LAL , has been served by U.S. mail

postage pre-paid to ='()`'St'^W, V. LLPFt,",Ry , Prosecuting Attorney

12 E. MAIN STREET, 4t;-t E'LO:;R NtJ:;WA(.s,, '7F'It7 44357 this

dayof , 2010.

Ct,4R,(^; -CnYtP' ;'S4^d 4

DEFENDANT-APPELLANT, PRO SE

#101160



CfJ^t^?.YOp^ PPEALS
V 1 1, I^; I)

JAt! G^ rJIU
COURT OF APPEALS OF OHIO

Sixth Appellate District

STATE OF OHIO,

Plaintiff

vs .

Clabe Taylor,

Defendant

SUSAN S. HAZEL
CLERK

CASE No. H-08-026

Adminstrator: Donna L. Kiroff

MOTION TO COMPEL BRIEFS TO

BE RELEASE TO APPELLANT

To please the Court in its discretion. The Defendant-

Appci.lani, rrv .Ci2 hereby, movej this lloLion to \.Vn-pel DLlefs tl1aC

is rightly due Mr. Clabe Taylor's behalf filed with the Court by

his Appellant Attorney Ms. Megan Mattimoe, Esq.

Defendant -Appellant herein, contends he has not rightfully

receive his afforded Briefs that were filed with this Court. The

Briefs in question and request are: Appellant Brief and Appellee

Brief; especially the Appellate Court Brief on Affirmed Decision

filed in this honorable court. Pursuant to Ohio Supreme Court

Rules to enter court timely within 45 days allotted time to be

reviewed. Defendant-Appellant herein, feels he has been deprived

from his constitutional rights, and other affordable rights as an

Appellant. Respecting the record, Defendant-Appellant herein, has

not receive any correspondence from his Appellant Attorney since

she took his case, let along confer with him on a Client and

At.torney Privilege.

In retrospect, to acquaint the Court, the Defendant-

Appellant herein, has made many exhausted attempts to contact his

court appointed attorney to rio avail. Although, numerous letters

were submitted to Attorney Ms. Megan Mattimoe, Esq., at P.O. BOX

875 Toledo, Ohio 43697 commencing from the Month of October and

November in the year 2008. Other letters dated on March 25, 2009

and July 16, 2009 also went unanswered, attached hereto.

Appellant did however, was able to call his attorney one time and

one time only. The call was commenced by Appellant through the



permission of the institution manager, after hearing of

Appellant efforts to contact his attorney. When connected,

Appellant's attorney and him conversed briefly, and promises were

made by Appellant's attorney but nothing happen. In a recent and

only update, Defendant-Appellant herein, received phone

information from his mother in his inquiry, that his appeal with

this Court was affirmed on December 11, 2009 found on Docket

Sheet from the internet. Therewith subsequently, almost a month

whereupon has passed, still no tangible disposition or

acknowledgment given from this Court nor the Trial Court on

Defendant-Appellant's case. Therefore, in all do respect and

fairness, Appellant feels further dilatory in receiving his

Briefs would only impede his chances of Appeal to the Ohio

Supreme Court.

Consequently, the last correspondence letter Appellant received

pertaining to inquiry was submitted to him from this Court on

July 23, 2009, attached hereto. Now, the Defendant-Appellant

herein, is again requesting this Court to propound on his request

for his Briefs. Especially, the affirmed Journalized Stamped

Decision requisite to abide by the Ohio Supreme Court review

Rules. Wherefore, Defendant-Appellant herein, wish in his

request, that all Briefs be submitted to him by mail as a right,

because his case involves a Public General Interest.

Respectively submitted,

Clabe"raylor, #540-549

Marion Correctional Camp

P.O. BOX 57

Marion, Ohio 43301

DEFENDANT-APPELLANT PRO SE



AFFIDAVIT VERIFICATION FORM

STATE OF OHIO)

)ss:

MARION COUNTY)

Clabe Taylor, Defendant-Appellant and movant herein, being first

duly sworn and cautioned, states that the foregoing statements

are well and truly made to the best of his knowledge, belief and

memory that he did not receive Briefs or appropriate

documentations pertaining to his appeal rights. To acquaint the

Cci:rt; no document nor Brief was given to Appellant from his

Appellate Attorney, Trial Court neither the prosecutor or

Appe11 a'^e Court Brief to this 6;^4 day

of 'XF3 L.t r^-- 2010.
Further affiant sayeth naught.

Subscri

this

sui

49 C Jmlifl

Notary Public
State of Ohio

My Commission Expires
October 11 th 2014

Clabe Taylor,

Movant, Pro Se

and attested to before me and in my presence

day of___ J 2010.



CERTIFICATE AND PROOF OF SERVICE

Copies of the foregoing MOTION TO COMPEL BRIEFS TO BE RELEASE

TO APPELLANT have been served upon Russell V. Leffler, "0026024

Prosecutor and/or member at the Huron County Prosecutor's Office

at 12 East Main Street Norwalk, Ohio 44857 and Appellant's

Attorney Ms. Megan Mattimoe, Esq., P.O. BOX 875 Toledo, Ohio

43697, this 6th day of January 2010.

(`OcLO. jta-e
Clabe Taylor, #540 549

Marion Correctional Camp

P.O. BOX 57

Marion, Ohio 43301

DEFENDANT APPELLANT PRO SE



HURON COUNTY COMMON PLEAS COURT

NOTICE OF FILING PLEADINGS IN THE COURT OF APPEALS

TRIAL COURT AND CAUSE NUMBER: HURON CO COMMON PLEAS. CR120070509

CAPTION OF CAUSE:

State Of Ohio vs. Taylor, Clabe

COURT OF APPEALS.NUMBER: H 20080026

File Date: 01/08/2010

MOTION TO COMPEL BRIEFS TO BE RELEASE TO APPELLANT

Susan S. Hazel
Clerk of Courts

cc: Russell V Leffler
Pro Se
Court of Appeals
File



IN THE SIXTH DISTRICT COURT OF APPEALS
HURON COUNTY, OHIO

CLABE TAYLOR

vs.

STATE OF OHIO

Appellant,

Appellee.

Huron County App. No.
H-08-026

MOTION IN RESPONSE
TO APPELLANT'S PRO
SE MOTION TO
COMPEL

Megan Mattimoe, Esq.
(0082695)
Attorney for Appellant
P.O. Box 875
Toledo, Ohio 43697
(419) 260-4217

Now comes the Appellant's counsel, Megan K. Mattimoe, Esq., and respectfully

moves this Court to dismiss Appellant, Clabe Taylor's, Pro Se MOTION TO COMPEL

BRIEFS BE RELEASE TO APPELLANT [sic] as moot.

Me an Mattnnoe, Esq. (0dT695)
Attorney for Appellant

P.O. Box 875
Toledo, Ohio 43697

(419) 260-4217



IN THE SIXTH DISTRICT COURT OF APPEALS
FNRON COUNTY, OHIO

CLABL TAYLOR

VS.

STATE OF OHIO

" Huron County App. No.
Appellant, H-08-026

Appellee.

MEMORANDUM IN
SUPPORT: MOTION IN
RESPONSE TO
APPELLANT'S PRO
SE MOTION TO
COMPEL

Megan Mattimoe, Esq.
(0082695)
Attorney for Appellant
P.O. Box 875
Toledo, Ohio 43697
(419) 260-4217

Appellant's counsel, having received a copy of Appellant's Pro Se motion directly

from Appellant via regular U.S. Mail on January 11, 2010, has reviewed Appellant's

motion. However, as Appellant has not waived privilege, Appellant's counsel may only

cursorily respottd to Appellant's concerns as set forth in Appellant's motion before the

Court.

First, Appellant's counsel is in receipt of several communications froin Appellant

regarding his case, two dated in November 2008, one dated January 2009, and one dated

March 2009.

Second, Appellant's counsel, at Appellant's request, made multiple attempts to set

up a telephone conversation with Appellant while he was incarcerated at Marion

Correctional Institution, through the Warden, using information provided by Appellant in



his March communication. Appellant's counsel was able to set a mutually convenient

time to speak with Appellant on Apri121, 2009. At that tinie, Appellant and counsel had

a lengthy and detailed conversation (lasting approximately one hour) regarding

Appellant's case. Also at that time, Appellant's counsel advised Appellant that if he did

not receive certain material regarding his case, he should inforin counsel and that counsel

would ensure Appellant had copies of such material. Since that conversation, Appellant's

counsel has not received any communication or notice from Appellant that he did not

receive this material.

Third, Appellant's counsel, with Appellant's permission, responded to three

separate phone calls from Appellant's mother regarding the status of Appellant's case.

The first of these was in Spring 2009 and the second and third were in Fall 2009.

Therefore, in light of Appellant's concerns and counsel's lack of notice from

Appellant that he did not receive certain material regarding his case, Appellant's counsel

has forwarded copies of Appellant's Briefs to Appellant at Marion Correctional Camp.

Furthermore, Appellant's counsel has contacted Appellee and has obtained a copy of

Appellee's Brief and will forward it with Appellant's Briefs.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing MOTION IN RESPONSB TO

APPELLANT'S PRO SE MOTION TO COMPBL AND MEMORANDUM was

forwarded by regular U. S. mail on the 14th day of January, 2010, to Mr. Russ Leffler,

Huron County Prosecutor's Office at 12 B. Main St., Norwalk, Ohio 44857 and to

Appellant, Clabe Taylor #540-549, Marion Correctional Camp, P.O. Box 57, Marion,

Ohio 43301.

Respectfully submitted,

Megan Mattimoe, Esq. (0082695)
Attorney for Appellant

P.O. Box 875
Toledo, Ohio 43697

(419) 260-4217



HURON COUNTY COMMON PLEAS COURT

NOTICE OF FILING PLEADINGS IN THE COURT OF APPEALS

TRIAL COURT AND CAUSE NUMBER: HURON CO COMMON PLEAS CR120070509

CAPTION OF CAUSE:

State Of Ohio vs. Taylor Clabe

COURT OF APPEALS NUMBER: H 20080026

File Date: 01/26/2010

DECISION AND JUDGMENT

Susan S. Hazel
Clerk of Courts

cc: Russell V Leffler
Pro Se
Megan Mattimoe
Court of Appeals
File
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HURONCOUNTY
COURT OF APPEALS

F i L, i: D

JaN 20 ?410

SUSAN 5. HAZRL
CLERK

icMaw1ZED.^ ^6- /

acs, fOPG-,f/

IN TIII; COURT OF APPE S OF OHIO
SIXTH APPELLATE DI TRICT

HURON COUNTY

State of Ohio Courf- of Appeals No. H-08-026

Appel.lee Trial Court No. CRi 20070509

v,

Clabe Taylor DEC ISIoN AND JtJDGMEi•T

Appellant Deci led:
'JAN $ a 2010

Th.is matter is before the court on a motion filed by appellant, Clabe Taylor, on

January 13, 2010. In his motion, appellant asks this ourt to order his court-appointed

appellate counsel, Megan K. Mattimoe, Esq., to scnd irn copies of the briefs filed in his

recentunsuccessfui appeal to this courd. See State v. aylor, 6th Dist. No. H-08-026,

2009-Ohio-6496. In addition, appellant states that h has unsuccessfully asked his

attomey to supply him with a copy of the appellate b ief filed by the state.

1.
QoroivAd T;mp .IAn.)b_ 9010 19:30M No,0005

6TH DISTRICT APPEALS

...^ ^,.. ..., ^_..__...^
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On January 13, 2010, appellant's counsel filed a response, in which she states that

appellant's request has become moot, since copies of the requested briefs have been sent

to appellant, who is currently housed at the Marion Correctional Institution. However, in

spite of defense counsel's response, neither Ohio's Rules of Appellate Procedure nor the

6th District Local Appellate Rules address a party's request to compel an, attorney to

provide copies of the briefs that were filed in this court as part of his or her appeal.

On consideration, appellant's motion is found not well-taken and is denied.

Arlene Singer, J.

'1Thomas J. Osowik P.J.

JCharles D. Abood.
CONCUR.

JUDGE

Charles D. Abood, retired, sitting by assignment of the Chief Justice of the Supreme

Court of Ohio.

1 ' \N k^le_

A(/»^

2.
Received Time Jan, 26. 2010 12:36PM No. 0005
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[Cite as State v. Taylor, 2009-Ohio-6496.1

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

HURON COUNTY

State of Ohio Couit of Appeals No. H-08-026

Appellee Trial Court No. CRI 20070509

V.

Clabe Taylor

Appellant

DECISION AND JUDGMENT

Decided: December 11, 2009

Russell V. Leffler, Huron County Prosecuting Attorney, for appellee.

Megan K. Mattimoe, for appellant.

**++*

OSOWIK, J.

{¶ 1} This is an appeal from a judgment of the Huron County Court of Common

Pleas, following a guilty plea, in which the trial court found appellant, Clabe Taylor,

guilty of one count of trafficking in drugs, in violation of R.C. 2925.03(A)(1)(C)(4)(d).

On appeal, appellant sets forth the following four assignments of error:

{¶ 2} "First assigmnent of error: Trial counsel did not effectively assist appellant

in his defense in violation of the Sixth Amendment.



{¶ 3} "Second assignment of error: Appellant did not knowingly, voluntarily and

intelligently enter his guilty plea in violation of appellant's right to due process.

{¶ 4} "Third assignment of error: The trial court erred when it failed to hold a

hearing on appellant's motion to withdraw his guilty plea prior to sentencing in violation

of appellant's right to due process.

{¶ 5} "Fourth assignment of en-or: The trial court erred when it denied

appellant's motion to withdraw his guilty plea post-sentencing in violation of appellant's

right to due process."

{¶ 6} On June 22, 2007, appellant was indicted by the Huron County Grand Jury

on one count of trafficking in cocaine, a schedule Il drug, in violation of R.C.

2925.03(A)(1) and (C)(4)(d), a third degree felony. The charge in the indictment was

made after appellant was arrested as part of a sting operation conducted by the Norwalk

Police Department on May 4, 2007 at a local motel. During the operation, appellant sold

$800 worth of cocaine to a confidential infonnant ("CI"). The transaction was

videotaped by Norwalk police officers in an adjacent motel room. After the transaction

occurred, appellant exited the motel room, where he was promptly arrested. Police

searched appellant at the scene and found $800 in marked currency on his person. While

police were ar-resting appellant, the confidential infonnant used some of the cocaine,

placed an additional amount of the diug in her bra, and flushed some more of it down the

toilet. Approximately 12 grams of the cocaine sold to the CI were recovered by Norwalk

police.

2.



{¶ 7} On July 30, 2007, appellant, appearing with retained defense counsel,

entered a not guilty plea in the Huron County Court of Common Pleas, and was released

on bond. I-Iowever, on October 5, 2007, appellant entered into a plea agreement in which

he agreed to plead guilty to one count of trafficking in drugs, as charged in the

indictment. In exchange, the state verbally agreed to recommend the continuation of

appellant's bond until the time of sentencing, and to recommend that appellant be given a

less-than-maximum prison sentence.

{¶ 8) That same day, a plea hearing was held, at which the trial court addressed

appellant directly, during which appellant stated that he was not under the influence of

alcohol, drugs, or prescription medication. The trial court then reviewed the charge

against appellant, arid stated that appellant could receive a prison sentence of one to five

years if convicted of the charge of trafficking in drugs. The trial court further explained

the conditions of postrelease control, and the consequences of violating a postrelease

control sanction, if one was imposed, as well as his limited right to appeal any conviction.

{¶ 9} The trial court advised appellant of his constitutional rights to a trial by a

12-member jury; to have the elements of the offense charged proven beyond a reasonable

doubt; to have a unanimous verdict; to cross-examine witnesses at trial; to subpoena his

own witnesses for trial; to have an attorney at all stages of the court proceedings and not

to testify in his owri defense. After the recital of each constitutional right, appellant

indicated that he understood and wished to give up that right as part of his plea.

3.



{¶ 10} Following the above inquiry, appellant told the court that he had been

advised by counsel as to the charge against him and his possible defenses. Appellant

stated that he was satisfied with his attorney's advice and competence, and he fully

hen

understood the terms and conditions of the plea agreement. Appellant indicated that it

was in his best interest to enter into the plea agreement, and he told the court that he had

not received any threats or promises in exchange for his plea. The trial court then

explained that it was not bound to accept the prosecution's recommendation of a reduced

sentence. Thereafter, the prosecutor recited the factual basis for the plea, and appellant

agreed that the facts, as stated, were true. Appellant then reaffirmed his intent to enter a

guilty plea, and stated that the plea was voluntary, and of his own free will.

{¶ 11} Based on the above-stated facts and appellant's in-court statements, the trial

court found that appellant's plea was voluntarily, knowingly, and intelligently made. The

trial court then accepted the plea and found appellant guilty as charged in the indictment.

A presentence investigation report was ordered, and the matter was continued for

sentencing, during which time appellant's bond was continued.

{¶ 12} A sentencing hearing was held on November 20, 2007. At the outset of the

hearing, the trial court stated that it had received a letter from appellant "indicating that

[appellant] potentially believed the plea agreement was not in his best interest, and [he]

would like to consider withdrawing that plea."' Defense counsel then indicated that

appellant had changed his mind since the letter was written and was ready to proceed

'The record does not contain a copy of appellant's letter to the trial court.
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with sentencing. In response, the trial court asked appellant if he was satisfied that the

concerns raised in his letter had been addressed, to which appellant replied: "Yes, sir."

{¶ 13) The trial court noted that it had reviewed appellant's presentence report,

which included a lengthy record of offenses and several prison terms. The prosecutor

then stated that, although appellant did not have a record of violent offenses, his criminal

behavior had been allowed to go on for "too long." The prosecutor also stated that

appellant sold the CI a "fair amount of cocaine." Accordingly, the prosecutor asked the

court to give appellant a three to four-year prison term and a mandatory $5,000 fine.

{¶ 14) In response, defense counsel stated that appellant had been incarcerated

three times in the past; however, he had not been in prison since 2001. Counsel stated

that, at the time of the instant offense, appellant was employed and was attempting to

better himself by attending college. Defense counsel asked the trial court to sentence

appellant to serve a two-year prison term.

{¶ 151 Appellant told the trial court that he regretted his actions, and he stated that

he sold drugs to help support his children. He asked the trial court to give him a chance

to show that he is able to be a productive member of the community and not sell drugs.

Appellant further stated that, at the time his plea was entered, he understood that the

prosecutor would recommend a sentence of not more than two years.

{¶ 16} After hearing the above statements, the trial court stated that it had

reviewed the record of proceedings and considered the applicable factors in R.C.

2929.11, including the rehabilitation of the defendant, the provision of restitution to the
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victim, the need to incapacitate the defendant and the deterrence of the defendant and

others. The trial court also stated that it tried to achieve the overriding purposes of

sentencing by "making this sentence reflect the seriousness of the defendant's conduct

and its impact upon society and also to be consistent with sentences for similar crimes

and similar defendants ***." The trial court found that there were no factors making

appellant's crime more or less serious, and noted that appellant had not responded

favorably to court-imposed sanctions in the past. The trial court also found that appellant

is not amenable to community control. Thereafter, the trial court imposed a prison

sentence of three years and ordered appellant to pay a mandatory minimum fine of

$5,000.

{¶ 17} A judgment entry of sentencing was journalized on November 27, 2007.

On January 29, 2008, appellant filed a postsentence motion to withdraw his guilty plea,

pursuant to Crim.R. 32.1. In support of his motion, appellant stated that his plea was not

voluntarily, knowingly and intelligently made, and that he made his plea in exchange for

release on bond because he was "intimidated by the prospect of jail awaiting trial." In

addition, appellant stated that he was told the recommended sentence would be two years,

and defense counsel told him that the prosecutor might be willing to "drop [the sentence]

down to one year to eighteen months * * *." Finally, appellant stated that he was

surprised to find out that the trial court was not going to hold a hearing on the withdrawal

of his plea on November 20, 2008; however, he went ahead with his plea because, at the

time, he was under "intense duress" due to "threats" made by the prosecutor.
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{¶ 18) On April 14, 2008, the trial court held a hearing on appellant's postsentence

motion to withdraw his guilty plea. At the hearing appellant, acting pro se, told the court

that his case had been mishandled by the Norwalk Police Department and the Huron

County Sheriffs Department, because the CI was allowed to consuine and otherwise

dispose of part of the cocaine. Appellant stated that defense counsel did not argue on his

behalf at the plea hearing, and the prosecutor threatened that his bond would be revoked

if he did not enter the plea. Finally, appellant argued that the remaining 12.1 grams of

cocaine recovered from the CI should not be used as evidence against him because the

chain of custody of the drugs had been broken.

{¶ 19} The prosecutor stated at the hearing that, whether or not appellant's bond

was "true consideration" to support his plea, the fact remains that appellant wanted less

than a five-year prison sentence, and he only received a three year sentence. The

prosecutor also reminded the trial court that the entire transaction between appellant and

the CI was videotaped by police in the next room, and that, at the time of the hearing,

appellant had additional criminal charges pending in Erie County.

{¶ 201 The trial court stated that it had reviewed the transcripts of the plea hearing,

and found no irregularities in that proceeding. The court also recalled that appellant

stated at the plea hearing that his plea was voluntarily made. Although appellant sent a

letier questioniiig whether a plea was in his best interest, he ultimately stated at the plea

hearing that he would proceed with the plea. At that point, appellant stated that he

decided not to withdraw his plea because the prosecutor threatened to revoke his bond.
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The trial court replied that appellant was informed of the risks of entering a guilty plea

and, under the circumstances, the prison sentence appellant received was fair:

11211 On May 16, 2008, the trial court issued a judgment entry in which it denied

appellant's postsentence motion to withdraw his plea. On September 2, 2008, appellant

filed a notice of appeal from the trial court's November 20, 2007, judgment entry. On

October 7, 2008, this court construed appellant's notice of appeal as a motion for delayed

appeal pursuant to App.R. 5(A), granted the motion, and appointed counsel to represent

appellant on appeal.

{¶ 22) In his first assignment of error, appellant asserts that he received ineffective

assistance of trial counsel. In support, appellant argues that: (1) defense counsel failed to

file a motion to suppress the evidence obtained through the controlled drug buy, even

though there was a reasonable probability that such a motion would have been granted;

(2) defense counsel advised appellant to enter into a plea that was "invalid and therefore

unknowing, involuntary and unintelligent" because the plea was based on an "illusory

promise" that was inadequate consideration; and (3) defense counsel failed to ask the trial

court to give appellant a minimum sentence.

{¶ 23) We note at the outset that, in order to succeed in claiming ineffective

assistance of counsel, a defendant must prove both "(1) that counsel's performance fell

below an objective standard of reasonableness, and (2) that counsel's deficient

performance prejudiced the defendant resulting in an unrel3able or fundamentally unfair

outcome of the proceeding." State v. Madrigal, 87 Ohio St.3d 378, 389, 2000-Ohio-448,
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citing Strickland v. Washington (1984), 466 U.S. 668, 687-688, 104 S.Ct. 2052, 80

L.Ed.2d 674. In establishing the first prong of the Strickland test, a defendant "must

overcome the strong presumption that licensed attorneys are competent, and that the

challenged action is the product of sound trial strategy ***." State v. Ghee, 12th Dist.

No. CA2008-08-017, 2009-Ohio-2630, ¶ 21, citing Striclcland, supra, at 690-91. In order

to show prejudice, a defendant must affirmatively demonstrate the existence of a

reasonable probability that, but for counsel's alleged error, the result would liave been

different. State v. Kearns, 4th Dist. No. 08CA3075, 2009-Ohio-2357, ¶ 7, citing State v.

White (1998), 82 Ohio St.3d 16, 23; State v. Clark, 4th Dist. No. 02CA684, 2003-Ohio-

1707, ¶ 22. (Other citations omitted.)

{¶ 24} As to appellant's first argument, it is well-established that "failure to file a

suppression motion does not constitute per se ineffective assistance of counsel."

Kimmelman v. Morrison (1986), 477 U.S. 365, 384, 106 S.Ct. 2574, 91 L.Ed.2d 305.

Appellant asserts that the 12.1 grams of cocaine ultimately recovered by police from the

CI is inadmissible against appellant because the CI consumed a portion of the diugs she

purchased from appellant and flushed another poition down the toilet before police

arrived. However, it is undisputed that appellant was videotaped by Norwalk police

officers as he sold cocaine to the CI, and that police found $800 in marked bills on

appellant's person as he exited the motel room. Accordingly, the exclusion of the drugs

as evidence against appellant does not necessarily create a reasonable probability that the

trial court would have had a reasonable doubt respecting appellant's guilt. Appellant has,
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therefore, failed to meet the second prong of the Strickland test, and his first argument is

without merit. See State v. Kearns, supra, at ¶ 6. (If nothing appears in the record to

establish prejudice, an appellate court need not address the question of whether counsel's

performance was deficient.)

{¶ 25} As to appellant's second argument, the written plea agreement states, in

relevant part, that: "I understand the nature of these charges and possible defense I might

have. I am satisfied with my attorney's advice and competence. I am not under the

influence of drugs or alcohol. No threats have been made to me. No promises have been

made except as part of this plea agreement stated entirely as follows: The Defendant will

plead guilty to Count I, Trafficking In Cocaine, contrary to Ohio Revised Code Section

2925.03(A)(1)(C)(4)(d), a felony of the tliird degree." The plea agreement further stated

that the range of possible sentencing for trafficking in cocaine in violation of R.C.

2925.03(A)(1)(C)(4)(d) is one to five years, with a maxiiuum possible fine of $10,000,

and that a prison term, while not mandatory, is presumed.

{¶ 26) At the plea hearing, as promised, the prosecutor recommended that

appellant's bond be continued until the time of sentencing. The prosecution then asked

the trial court to order appellant to serve three to four years out of a possible five-year

sentence, and appellant's defense attorney asked the court to sentence appellant to a

maximum of two years in prison. Ultimately, appellant received a three-year sentence

and a $5,000 fine, both of which are well below the maximum possible penalty. Later, at

the hearing on appellant's postsentence motion to withdraw his plea, appellant, acting pro
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se, argued that he received nothing in exchange for his plea, since the state's

recommendation of continued bond pending sentencing was "routine practice." The

prosecutor responded:

11271 "Yeah, well, as I understood the plea bargain that we did have at the time of

entering the plea of guilty, the only thing the State said was that they would recommend

the continuance of the bond for Mr. Taylor. Whether that was a true consideration for a

plea or simply standard practice [as alleged by appellant], it was mentioned as

consideration for the plea. He entered the plea of guilty to the charge, hoping to be able

to persuade the Court for a lesser scntence at the time of the sentence, less than five

years. He certainly succeeded in that. The Court give [sic] a three year sentence."

(128) Appellant correctly states that, generally, a contract is improperly based on

an "illusory promise" when one party, particularly the state, retains "an unlimited right to

determine the nature or extent of his perfonnance ***." See State v. Aponte (2001), 145

Ohio App.3d 607, 612-613. IIowever, in Aponte, the defendant entered into a plea

agreement wBereby he agreed to provide the statc with information in exchange for being

allowed to withdraw his guilty plea at a later time. The agreement was ultiinately

determined to be an "illusory promise," since the withdrawal of a guilty plea is subject to

the sole discretion of the trial court, not the state. Id., at 613.

{¶ 29} In contrast, in this case, the record shows that the state agreed to

recommend both a continuation of bond pending sentencing and a less-than-maximum

sentence. The prosecutor did, in fact, make botli recommendations. However, appellant
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stated at the November 20 hearing that he did not wish to withdraw his guilty plea at that

time, which resulted in iminediate sentencing and the termination of appellant's bond. As

set forth above, the terms of appellant's plea clearly stated that the length of appellanfs

sentence would be determined by the trial court, not the prosecutor. Finally, appellant's

dissatisfaction witli the length of his sentence is not sufficient to establish that the plea

was based on an illusory promise. In other words, "a deal is a deal." State v. Butts

(1996), 112 Ohio App.3d 683, 688.

{¶ 301 On consideration, we find that the reasoning expressed in Aporate, supra,

does not apply in this case. Appellant has not otherwise established that the state's offer

to continue his bond pending scntencing, and to recommend a less-than-maximum

sentence, constitutes the type of "illusory promise" that is legally insufficient

consideration to support his guilty plea. See, also, State v. Gonzalez, 6th Dist. No. L-06-

1048, 2006-Ohio-6458. (There is no authority in Ohio to suppoit the claim that a plea

bargain is void for lack of consideration based on a defendant's expectation that he would

receive a less-than-maximum sentence. Id., ¶ 17.) Appellant's argument to the contraiy

is without merit.

11311 As to appellant's third argument, "when a defendant enters a plea of guilty

as part of a plea bargain [he or] she waives all appealable errors, unless such errors are

shown to have precluded the defendant from entering a knowing and voluntary plea."

State v. Radel, 5th Dist. No. 2009-CA-00021, 2009-Ohio-3543, ¶ 12, citing State v. Kelly

(1991), 57 Ohio St.3d 127. (Other citations ouiitted.) A defendant's mistaken belief

12.



regarding the consequences of his plea is not sufficient to show that the plea was not

knowingly and voluntarily made. Id. at ¶ 13, citing State v. Sabatino (1995), 102 Ohio

App.3d 483.

{¶ 32} As set forth above, at the plea hearing, the trial court informed appellant of

the nature and consequences of his plea, including the possibility that he could be

sentenced to serve between one and five years in prison. Appellant states that defense

counsel told appellant he would ask for the "minimum sentence" in exchange for

appellant's plea but asked the court for a two-year sentence instead. Nevertheless,

regardless of what appellant's attorney may have told appellant regarding a minimum

sentencing recommendation, the fact remains that appellant was aware of the sentencing

options available to the trial court. While the issue of ineffectiveness of counsel based on

counsel's alleged decision to ask for a less-than-ininimum sentence may be the proper

subject of a motion for postconviction relief pursuant to R.C. 2953.21, it is not

appropriately raised in a direct appeal of appellant's conviction and sentence. See State v.

Cooperrider (1983), 4 Ohio St.3d 226. (Postconviction relief is the appropriate remedy

whether allegations of ineffectiveness of counsel are based on evidence outside the trial

court record. Id., at 228.)

{¶ 33} On consideration of the foregoing, this court finds that appellant has not

demonstrated that defense counsel's performance fell below an objective standard of

reasonableness, or that counsel's performance prejudiced appellant's defense such that he

13.



did not receive a reliable or fair trial. Appellant's first assignnient of error is not well-

taken.

{¶ 34} In his second assignment of error, appellant asserts that his plea was not

knowing and voluntary. In support, appellant argues that, but for defense counsel's

ineffectiveness, he would not have entered a guilty plea. Appellant further argues that the

consideration offered in exchange for his plea was insufficient.

{¶ 35} As set forth in our determination of appellant's first assignment of error,

appellant has not demonstrated that there was insufficient consideration to support his

guilty plea, or that counsel's representation was so deficient as to deprive appellant of a

fair trial. Appellant' second assignment of error is, therefore, not well-taken.

{¶ 361 In his third assignment of error, appellant asserts that the trial court erred by

not holding a hearing on his presentence motion to withdraw his plea. In support,

appellant states that, pursuant to Crim.R. 32.1, the trial court was required to hold a

hearing, based on appellant's letter to the trial court, in which appellant asked the trial

court for permission to withdraw his plea.

{¶ 37) Pursuant to Crim.R. 32.1, "A motion to withdraw a plea of guilty or no

contest may be made only before sentence is imposed; but to correct manifest injustice

the court may set aside the judgment of conviction and permit the defendant to withdraw

his plea." The rule does not provide guidelines for presentence withdrawal of a guilty

plea; however, generally, courts hold that the decision to grant or deny such a motion is

within the sound discretion of the trial court. State v. Xie (1992), 62 Ohio St.3d 521, 526.
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In addition, it is well established that, wbere appropriate, a presentence motion to

withdraw a guilty plea "shall be freely and liberally granted." Id.

{¶ 38} It is undisputed that appellant did not file a formal presentence motion to

withdraw his guilty plea. As set forth above, the record does not contain a copy of

appellant's letter to the trial court. The first reference in the record to an attempt to

withdraw appellant's plea before sentencing appears in the transcript of appellant's

sentencing hearing, when the following exchange took place:

{¶ 39} "The Court: The Court has received - I had an opportunity to address this

with the attorneys in chambers prior to coming on the record. I had received a

communication from Mr. Taylor indicating that he potentially believed the plea

agreement was not in his best interest, and would like to consider withdrawing that plea.

{¶ 40} "Mr. Mason [appellant's attorney] has indicated that's not the case with the

defendant here today; that he's prepared to proceed with sentencing, is that correct, Mr.

Mason?

{¶ 41} "Mr. Mason: Yes, Your Honor.

{¶ 42} "The Court: Okay. And, Mr. Taylor, is that - is your attorney representing

it correctly to the Court, at this time you do not have any interest in withdrawing your

plea?

{t 43} "[Appellant]: Yes, sir.

{¶ 441 "The Court: Okay. The concerns that you had in the letter, you're satisfied

that you've addressed those and you're ready to proceed with sentence today?
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{¶ 451 "[Appellant]: Yes, sir."

{¶ 46} At least one Ohio court has stated that a letter sent by a defendant to the

trial court indicating a desire to withdraw his guilty plea is the functional equivalent of a

presentence motion to withdraw the plea. State v. Cuthbertson, 139 Ohio App.3d 895,

899, 2000-Ohio-2638.2 However, in this case, even if the letter is construed as a

presentence motion to withdraw appellant's plea, appellant clearly indicated to the trial

court at the outset of the sentencing hearing that he no longer wished to withdraw his

plea. Accordingly, the trial court did not err by not holding a hearing on the issues raised

in appellant's letter. Appellant's third assignment of error is not well-taken.

{¶ 471 In his fourth assignment of error, appellant asserts that the trial court erred

by denying his postsentence motion to withdraw his guilty plea. In support, appellant

argues that the combination of circumstances surrounding the presentence motion to

withdraw his plea, coupled with defense cowisel's deficient performance, satisfies his

burden to demonstrate the existence of "manifest injustice" in this case.

{¶ 48) As set forth above, Crim.R. 32.1 states that a postsentence motion to

witlidraw a guilty plea may be granted "to correct manifest injustice." "'Manifest

injustice' relates to some fundamental flaw in the proceedings wliich results in a

miscarriage of justice or is inconsistent with the demands of due process. State v. Ruby,

2Nevertheless, when a defendant is represented by counsel, the preferred practice
is for a such a motion to be made by counsel either orally at a hearing, or in writing.

State v. Greenleaf, I 1th Dist, No. 2005-P-0017, 2006-Ohio-4317, ¶ 70-71; State v.

Thompson (1987), 33 Ohio St.3d 1, 6-7.
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9th Dist. No. 23219, 2007-Ohio-244, at ¶ 11. "Manifest injustice" has been defined as a

"clear or openly unjust act." State v. Minker, 2d Dist. No. 2009 CA 16, 2009-Ohio-5625,

¶ 25.

(149) Generally, a postsentence motion to withdraw a plea should be granted only

in extraordinary cases. State v. Smith (1977), 49 Ohio St.2d 261, 264. The burden is on

the individual seeking withdrawal of his plea to establish the existence of manifest

injustice. Id. at paragraph one of the syllabus; State v. Rice, 9th Dist. No. 08CA0054-M,

2009-Ohio-5419, ¶ 6. Ultimately, the decision to grant or deny a motion to withdraw a

guilty plea is within the sound discretion of the trial court. Id., ¶ 7. An abuse of

discretion connotes more than a mere error of law or judgment, instead requiring a

finding that the trial court's decision was unreasonable, arbitrary, or unconscionable.

Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.

{¶ 50} As set forth above, the trial court did not err by allowing appellant to

withdraw his guilty plea prior to sentencing; the record does not show that defense

counsel was ineffective; and there was ample evidence, including a videotape of the drug

transaction and the recovery of 12.1 grams of cocaine and the police money used to

purchase the drugs, to support appellant's conviction. In addition, the record shows that

the trial court complied with the dictates of Crim.R. 11 at the plea bearing before

concluding that appellant's plea was voluntarily, knowingly, and intelligently made.

Accordingly, appellant has failed to demonstrate the existence of any "manifest injustice"

that would justify the postsentence withdrawal of liis guilty plea.
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{¶ 51} On consideration of the foregoing, this court finds that the trial court did

not abuse its discretion by refiising to grant appellant's postsentence motion to withdraw

his guilty plea. Appellant's fourth assignment of error is not well-taken.

{¶ 521 The judgment of the Huron County Court of Common Pleas is affirmed.

Appellant is ordered to pay the costs of this appeal pursuant to App.R. 24.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

Arlene Singer, J.

Thomas J. Osowik. J.

Charles D. Abood, J.
CONCUR.

JUDGE

Judge Charles D. Abood, retired, sitting by assignment of the Chief Justice of the Supreme
Court of Ohio.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio SupremeCourt's web site at:
littp://www.sconet.state.oh.us/rod/newpdf/?source=6.
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