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IN
THE SUPREMECOUR'C OF 01110

Disciplinary Counsel,
Relator

Davict Jei•ome Robinson
Rcspondenl

CASE NO. 2009-2267

RELATOR'S ANSWER TO
RESPONDENT'S OBJECTIONS
TO THE BOARD OF
CONIMISSIONERS' REPORT AND
RECOMMENDATIONS

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS
TO THE BOARD OF COMMISSIONERS' REPORT AND RECOMMENDATIONS

Now comes relator, Disciplinary Counsel, and hereby submits this answer to

respondent's objoctions to the Report and Reconimendations Gled by the Board of

Conimissioners on Grievauces and Discipline (13oar(l).

On February 17, 2009, relator filed a one-couat coniplaint against Respondent David.I.

Robinson alleging thathe violated the ethical rules when he gave false and misleading testimony

under oatli at a deposition aird during a court hearing and subsequenCly improperly destroyed

documents that were the subject ofhis false testimony in the Lmderlyulg litigation.

After a hearing on September 21, 2009, the panel found respondent violated all of thc

disciplinary rules alleged in the complaint and recornrnended respondentbe suspended for 12

monYhs. Upon review, the Board formd that a two year suspension was appropriate "based upon



[respondent's] continauig course of misconduet and numerous false statemcnts coupled with

other aggravating factors." [Report at 10] For the reasons set forih herein, relator requests this

Court overrule respondcnt's objections.

STATEMENT OF FACTS

Respondent joined the Schottenstein, Zox & Durui (SZD) law firm as a partner in

September 2000 to dcvelop llielaw fri-ni's governineirt affairs practice. [ReporYat 9; Stip. 2] The

govenunent affairs practice was conducted by an SZD subsidiary company originally called SZD

Govennnent Advocates LLC and later SZD Whiteboard, LLC. [Report at 9; Stip. 3]

Respondent's employmenf agreenrent required that he keep all SZD business infonnation

confidential during his employinent and after his separation from employment. [Report at 9; Tr.

at 26; Stip. Ex. 1]

In early 2007 respondent began to organize his own political eampaign for his election to

the Ohio Oeneral Assembly. [Report at 9; Stip. 6] I3e subscqnertly abandoned that eftort after

discussions with the SZD managing partners and otliers. [Report at 9] Later, in July 2007, the

managing partner of SZD presented i-espondent witli a revised employn .ent agi-cement. [Report

at 10; Stip. 11] Respondent did not like the tenns of tlie new agreement. [Report at 10]

Contemporaneously, respondcnt began investigating other employment opportunities and

collecting large amounts o f SZD confidential business infortnation for use in hi s job search and

at any new employment. [Report at 1 1; Stips. 8, 10 and 12-16] In late July and early August

2007, respondent requested and received from SZD staff copics of foru- years of SZD

2



government affairs client billing records, copies of all SZD engagcmenl letters for every currcnt

and former government affairs client for the past four years, copies of all of his powei- point

presentations and a copy of the 77-page elient and prospective client list. [Report at 12; Stips.

12-14; Tr. at 40, 49, 51 and 521

Tim Cekenrode, the SZD Chief Technotogy Officer, testified at respondent's disciplinary

hearing that oii July 20, 2007, i-espondent accessed the SZD computer system from his homc and

printed a copy of'the Government Advocates business plan. ['Tr. at 1301 This was two days after

respondent began his job search. [Tr. at 32] Eckenrode ficrl.her testified that on August, 1, 2007

respondent again accessed SZD data from his home computer and printed a copy of three

di fferent client billing reports, his employment agreement and a SZD client list. [Tr. at 133, 134]

After gathering these materials at work and home, respondent met with repi-esentatives of

two different law fnns to discuss potential employment opportunities on August 2, 2007.

[Report at 13; Stip. 15] During these meetings, respondent provided these law finns with

con[idential niformation about SZD clients and billing. [Report at 13; Stip. 16] The confidential

SZD client billing information that respondent shai-ed with these two law finns contained

infoimation that is traditionally used to determino bonus and eonlpensation lcvels for law firin

pai-Cners. [Tr. at 46]

On Friday, August 3, and Saturday, August 4, 2007, SZD attorneys and staff attended a

law firm retreat in Pennsylvania. [Report at 14; Stip. 17] Respondent did not attend the retreat.

[Report at 14; Stip. 17] hrstead, on both of these dates, i-espondent went into the SZD offices,
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packecl seven boxes of materials, removed them from the SZD offices and took them to his two

residences. [Report at 14; Stips. 17-181 T'lie renioval of these boxes required respondent to

make five trips to his vehicle with the boxes. [Relator's Ex. 5] Although he did not know it,

respondcnt was videotaped by the SZD security system while he was removing the materials.

[Report at 14; Relator's Ex. 5; Tr. at 135] Earlier that same week, respondent told his secretary

Debra Ilarper to gather some boxes for him because he was leaving SZD and needed to pack up

his things. [Tr. at 1211

On August 14, 2007, respondent's employment was tetniiilated by SZD and thc next day

lie was hired by the Porter, Wright, Morris & At-thur law finn. [Repoit at 15; Stip. 22] On

August 23, 2007, SZD filed a civil complaint against respondent alleging that hc had violated a

non-solicitation provisiou of his employment agreenient and seeking preliminary and pernnanent

injunctive relief. [Report at 16; Stip. 23; Stip. Ex. 4]

As a part of this litigation, respondent's deposition was taken on August 27, 2007.

[Report at 17; Stip. 24; Stip Ex. 6] During this deposition, respondent was asked ifhe had

removed any documents [iam the offices of SZD and i f he eurrently possessed any SZD

docrunents. [Report at 18; Stip. 24] In response, respondent testified "not that I know ot" and

"not that I am aware of." [Stip. 24, Stip. Ex. 6 at 166-168] T he hearing panel found "much of

[respondent's] testimony c.oneerning his removat and possession of SZD docmnents to be

misleading and false." [Report at 181
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On August 29, 2007, a hearing was convened in Franklin County Common Pleas Court..

[Report at 19; Stip 25] Respondent testi[ied during that court hearing on SZD's complaint.

[Report at 19; Stip 25] When asked if he took "information out of I his] ofGce relaling to either

the law firm or Government Advocates after he began to have conversations with other law firnls

about joiizing their lirms," respondent testified, in part "I do not recall." [Stip. 25; Stip Ex. 7 at

69-70] When asked "do you recall cleaniug out your oflice or clearing out your office at auy

time before August 14 and after you began spealcing with Porter; Wright, Mon-is and Arthrn' and

Bricker and Eckler about job oppot-tunities," respotrdent testified "you kniow, I might have. Ijust

don`t i-ecall the specific clatc." [Stip. 25; Stip Ex. 7 at 72-73] [Fmphasis added]

After respondent testi fied that lie "would clear out [his] office on a regular basis" and that

he "remcmber[ed] at somc point in the summer going through different information," he was

asked when flrat took place. [Stip. 25; Stip Ex. 7 at 74-75] Respondont testilied `2 don't recall."

When he was subsequently asked if it happened "in the rnonth of August" and/or whether i(. "was

after [lie] began witll [his] convetsations with Porter, Wright, Morris and Atlhiu and Bricker and

Eckler," respondent testified "I don't recall." [Stip. 25; Stip Ex. 7 at 74-75]

When respondent was asked on August 29, 2007, if he carne into the law finn on August

3 and/or August 4, he testified "I don't recall" six times, [Stip. 25; Stip F,x. 7 at 88-89]

Additionally, responde.nt testified that he "didn't take" a copy of the SZD customer e-mail list,

which was later discovered in his desk at his home. [Stip. 26; Stip Ex. 7 at 761 Finally, in

response to an inquiry about what happened to the copies of all of the SZD engagcment letters

respondent had requested, respondent testified that "again to the best of my knowledge, I believe
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they're in niy [former] oftice [at SZD]." [Stip. 26; Stip Lx. 7 at 83-84] IIowever, respondent's

secretary Dcbra Harper testified shc did not lind any of tlhesc documents in respondent's office

after he was tet-minated. [Tr. at 121] The hearing panel found "relevant pai-ts of that testirnony

conceming [respondent's] removal and possession of SZD documents" as detailed in the above

three paragraphs "to be misleading and false_" [Report at 19]

Tmmediately after respondent's testimonyiti hraiil<lin County Common P1easConrt

denying he possessed SZD confidential information, respondent went into the courthouse

cafeteria tnen's restroom and disposed ol'a confidential SZD client billing docunient in a trash

reccptacle. [Report at 20; Stip. 27-28] This particular confidential SZD client billing document

had been part of the trial tioteliook respondent hacl created for hinisel P. [Tr. at 84] This

document was in respondont's possession in court at the tinie ol'his testimony stating othcrwise.

[Report at 20; Stip, 27-28]

Aftet- the court heai-ing ended for the day, rospondent went home and loaded several

boxes of confidential SZD documents into his vehicle. [Report at 21; Stip. 29-30] While driving

toward downtown Columbus, respondent stopped three times and disposed of at least iive

coafidential SZD docunicnts into random trash receptacles. [Report at 21; Stip. 30] These

documents are the samc items about which respondent testified in court earlier the satne day

irnplying that, he did not possess them. [Report at 211

On September 6, 2007, the couti ordered respondent to provide SZD with all of the firm's

confidential infonnation in his possession by Soptember 7, 2007, [Report at 23; Stip. 32] On
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September 7, 2007, respondent gave SZD thrce boxes of documcrnts and on September 10, 2007,

respondent supplemented this response and gave SZD mnnerous additional doctnents. [Report

at 23; Stip. 33] The doeuments prodaced by respondent included materials rospondent

previously denied he haci in his possession. [Report at 23; Stip. Ex. 12 at 28]

On September 11, 2007, respondent infonned the court and SZD for the first time that lie

had destroyed SZD documents two weeks earlier on Aiigttst 29, 2007. [Report at 24; Stip. 34]

On Soptenibet- 20, 2007, respondent testified at a second court hearing where he admitted that his

prior testimony at his deposition and in court about his possession of documents was not

aecarate. [Report at 25; Stip. 36, Stip. Ex. 11 at 4-5, 17, 37] However, respondent maintained

that his prior testimony was not "intentionally" false. [Stip. Ex. 1 I at 17, 37] But, at this time,

his testimony directly contradicted liis prior testimony about removal of boxes from SZD on

August 3 and 4, 2007. [Repott at 25; Stip. Ex. 12 at 28]

When enterinb a decision in the SZD case ztgainst respondent, the trial judgo tioted that he

formd respondent's conduct in the tnatter to be "troubling" and that respondent had removed

"substantial amounts of material" from his office "under very suspicious circumstances."

[Report at 26; Sfip. 12 at 27] The trial judge also found that respondent returned to SZD

"documents which in fact lte had and knew l e had when he testified he lrad no such documents"

and that he had "destroyed documents whioh lie denied were in his possession." [Report at 26;

Stip. Ex. 12 at 28]
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On the basis of these Cacts the hearing panel fotmd "thc evidence to be clear and

convincing that. respondent made repeated false statements under oath at his August 27, 2007,

deposition and during an Augttst 29, 2007 court hearing, violating Prof Cond. R. 8.4(c) [a lawyer

shall not engage in conduct involving dishonesty, fi-aud, cieceit, or misrepresenlation]; 8.4(d) [a

lawyer shall not engage in conduct that is prejudicial to the adnzinistration oi'justice]; and 8.4(h)

[a lawyer shall not engage in conduet that adversely rctlects npon the lawyer's fitness to practice

law]." [Report at 271 The Board furthet- found "the evidence to be clear and convincing that on

August 29, 2007, subsequent to his testimony on that same date that he did not possess such

documents, t-espondent destroyed documents having potential evidentiary valne, violating Prof.

C;ond. R. 3.4(a) [a lawyer shall nof unlawfully destroy or conceal a doeument or other material

havingpotentialevidentiaryvalue]." [Reportat28]

RELATOR'S ANSWER'TO RESPONDENT'S OBJECTIONS

1.

RESPONDENT'S FALSE AND MISLEADING TESTIMONY
VIOLATES PROF. COND. R. 8.4(c), 8.4(d) AND 8.4(h)

The Board found "the evidence to be clear and convincing that respondent nlade repeated

false statements under oath at his Augttst 27, 2007, deposition and during an August 29, 2007,

court hcaring" in violation of Prof Cond. R. 8.4(c), 8.4(d) and 8.4(li). [Report at 27] Respondcnt

now disputes this conclusion and assei-ls that he "testified tnrthfully based on his luiowledge and

ability at the time."t [Respondent's brief at 12] Despite respondent's exhaustive hair-splitling of

' Throughout respondent's objection brief, he cites his May 12, 2009 deposition taken by relator, as evidentiary
sapport for various issues. However,,rclator filed fliis deposition for cross esanrination purposes only and it was
never markcd or admitted as an exhibit. As such, these references by respondent are inappropiiate and the
deposition testirnony shoLdd not be given consideration as properly admitted evidence.
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his testimony, nonsensical assertions about `what he meant' versus `what lie said' and after-the-

fact manufactured excuses, the evidenec clearly shows that respondenl's testiinony was both

false andmisleading.

Respondent's August 27, 2007 Deposition

During respondent's deposition in the litigation with SZD, respondent was asked if he

had ren ovcd any doctiiiients fi•oi7i the ofliccs of SZD and if ha eurrently possessed any SZD

documents. [Report at 18; Stip. 24] In response, respondent testified "not that T know of' and

"not that T am aware of." [Stip. 24, Stip. Ex. 6 at 166-168] Respondent madc these statements

tliree weeks after he came into SZD offices while the law tirm was away at a retreat in

Pennsylvania, and rernoved seven boxes of docurnents Ti-om his oflice. It was necessary for

respondent to make five trips to his vehicle to retnove all of the boxes, [Relator's Ex. 5] As

such, i-espondert's claimed lack of inenory three weeks later is not plausible.

Tn part, respondent attempts to explain away his misleading statemcnts with a

questionable explanation_ Respondent claims that his responses to the dcposition questions at

issue were "given within the context fiamed by the iuitial question ofwhether he took any

docwnents nfter lie left S7,D." [Respondent's brief at 12] A quick examination of the deposition

transcript shows otherwise. For the question at issue, i-espondent was asked "So in your

possession today either at your house, in your car, or in this law firm ot- somewhere else, do you

have in your possessiou any doctnnentation that relates to Goveimnent Advocates'?" [Emphasis

added] [Stip. Ex. 6 at 1681 As such, respondent's explanation strains at credibility and is yet

another example of respondent failing to accept responsibility for his misconduct.
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Rcspondent's Au^ust 29, 2007 C_ourt Testimo

On August 29, 2007 when respondeit was asked under oath if he took "information out

of [his] office relating to eithet- the law firtu or Government Advocates after he began to have

conversations with other law finns about joining their firms," respondent testified, in part "I do

not rccall." [Stip. 25; Stip Ex. 7 at 69-70] When asked "do you recall cleaning out your oftice

or clcaring out your office at any titne before August 14 and after you began speaking with

Porter, Wiight, Morris and Arthur aiid Brickei- and Ecklei- about job opportunities," respondent

testified "you lrnow, I mi.ght havc. I just don't recall the specific date." [Stip. 25; Stip Ex. 7 at

72-73]

After respondent testified that he "would clear out [his] office on a regular basis" and that

he "resnembcr[ed] at some point in the sununer going through different infonnation," lie was

asked whenhe dicl thaL [Stip. 25; Stip Ex. 7 at 74-751 Respondent testified "I don'trecall."

When he was subsequcntly asked if it happened "in the month of August" oi- whether it "was

after [he] begau with [his] conversations with Porter, Wright, Morris and Arthur and Bricker and

Eckler," respondent testilied "I don't recall." [Stip. 25; Stip Ex. 7 at 74-75]

Next, respondent was asked iti a seties of questions about whether lie came into S7D on

August 3 and/or August 4, 2007. In response to these sinrple and direct questions, respondent

testified "T don't recall" six tinIes. [Stip. 25; Stip Ex. 7 at 88-89] Additionally, respondent

falsely testified that he "didn't talce" a copy of the SZD customer e-mail list, which he later was

forced to admit he had in his desk at his hoine. [Stip. 26; Stip Ex. 7 at 76] Finally, in response

to an inquiry about what happened to the copies ol' all of the SZD engagenient letters alter

10



respondent's temiination, respondent falsely testified that "again to the best of my knowledge, I

believe they're in niy office." [Stip. 26; Stip Ex. 7 at 83-84] At the disciplinary hearing,

respondent's foi-mer secretary Debra Harper testified that she cleaned out respondent's offrce

after he was terrninated and she did not fmd the engagement letters. [Tr. at 121]

Despite respondent's lack of recollection in 2007, he testified in great detail at his 2009

disciplinary heiiring about his memory of iiioving these seven boxes. Respondent recalled that

tlicre was no electricity in his new home and the basement was dark. I Tr. at. 189] Respondent

testified that the "teniporar}" basement staircase at his new horne was "treacherous" and

"rickety" and he "was conecrned about falling." [Tr. at 61-62, 189] He also recalled that alter

cat-rying several heavy boxes down the basement stairs, he deeided to dispose oC a substantial

amount of the materials from the remainhrg boxes into a dumpslei- at his new liome to lessen the

amormt of materials that he needed to carry to the basement. [Tr. at 62] As such, respondent's

2007 deposition aid hearing testimony "not that I am aware of," `iiot that I lrnow of' ancl "I

don't recall" is incotiaistent with his actual recollections and clearly false and misieading.

Respondent next attempts to explain his false and misleading testimony with several

rationalizations. Respondent asserts "tlze questions [were] coniizsing." [Respondent's brief at

13] Respondent states that his answers were not dislionest, but merely reflected that he did not

i-ecall [he exact date he removcd boxes from his office. [Respondent's biief at 13] Respondent

suggests that his testimony was inaccurate because he did not have a calendar to refresh his

metnoi-y while testifyn.ig. [Respondent's brief at 15] Finally, respondent states that he did not

actually recall removing seven boxes of documents from SZD three weeks earlier, until his
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recollection was "refreslled" with the security video tape of his actions. [Respondent's brief at

14] One need only exarnine the transcript of respondent's actual testimony stating six timos that

he did not recall removing seven boxes from SZD three weeks earlier, to conolude that

respondent's testimony was false and misleading and his explanations not reasonable.

Respondent also objects to the Board Report's niention of the findingby the trial judge

that respondeiittestified "tliathe did not curreritly possess any niformation/docunients helonging

to" SZD "whicli in fact lie had and knew he had when he testi fied he haci no such docmnents."

[Stip- Ex. 12 at 28] EZespondent challenges the judge's assessment of the ci-odibility of

respondent's testimony by pointing out the fact that respondent admitted he had billing sheets, a

contact list and other personal materials in his teslimony. A sinlple review of the hearing

transeript, shows that the judge's conclusion was based upon the fact that respondenl did not

acknowledge all of the documents in his possession, aftcr considering the numerous documents

respondent had "suspiciously" amassed and removed prior to his termaiation.

In respondent's direct examination at the disciplinary heaiing, lie repeatedly described his

testimony at his deposition and the trial coru-t hearing as "dualified answers." Relator is unsure

ol'respondent's dcfinition for thcse terms, but if he is suggesting that it was okay for hini to

purposefully provide less than complete testimony in an effort to mislead opposing couiisel and

the trial court, his "qualificd answers" are clearly improper. Tn any case, i-espondent's assertion

that by giving these clualified answers lie was merely "trying to be 110 percent accurate" is

disingenuous at best. [Tr. at 199]
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Iii conclusion, relator points out that the hearing pancl considei-ed respondent's

explanations and observed respondent.'s testimony firsthand and found respondent's "failure of

recollection to be incredible and intentionally misleading given the circimistances and the short

period of time within which they occuiTed." [Report at 36] Additionally, this Court has

routinely given deference to the hearing panel's better perspective in tenns of assessing wilness

credibility. See, e.g., Cincinnati Bar Assia. v Statzer, 101 Ohio St.3d 14, 2003-Ohio-6649, 800

N.F;.2d 1117;1( 8; Columbtzs &trAssr?. v. YViIlette, 117 Ohio St.3d 433, 2008-Ohio-1198, 884

N.E.2d 581,1129. For these reasons, respondent's first objection sliould be overrlded.

II. And IV.

"WILI,FUL INTENT" TO VIOLA'TE A DISCIPLINARY RULE
1S NOT REQUIREll TO FIND RESPONDENT VIOLA'I'ED

PROF. COND. R. 3.4(a), 8.4(c), 8.4(d) AND 8.4(h)

In his second and fourth objcctions, respondent asserts that he cannot be found to have

violated Prof. Cond. R. 3.4(a), 8.4(c), 8.4(d) and 8.4(h) because he did not Irave a°willful uitent"

to violate these disciplinaly rules_ Because of their ovcrlapping sinrilarity, respondent's

argmnents in objeetions 11 and IV will be addressed together.

First, respondent argues that relator must "prov[c] by clear and convincing evidence that

[respondent] willfully intended to unlawfully destroy or conceal evidence and breach further

disciplinary rules." In support of this prernise, respondent refers this.Court to Ohio State Bar

Assn. v. Reid, 85 Ohio St.3d 327, 1999-Ohio-374, 708 N.E.2d 193 and Gov. Bar R.1V, Section

1. [Respondent's bricf at 26] However, respondent misinterprets and misapplies both. Reid

states in relevant part "In disciplinary proceedings, the relator bears the burden of pi-oving the

13



facts necessai-y to cstablish a viotation. The complaint must allege the specific misconduct that

violates the Disciplinat-y Rules and relator must prove such misconduet by clear and convincing

evidence." Reicl at 331. Gov. Bar R. iV(1), states in part "The willful breach ofthe Rules shall

be punished by i-eprinland, suspension, disbarment or probation, as provided in Gov. Bar R. V."

As such, respondent's objcation is not supported by the resources upon wliich he i-elies.

IiiDisciplinary Coun.sel >>. McCord, 121 N.L'.2d 497, 2009-Ohio-1597, 905 N.E.2d 1182,

32, McCord made the same argmnent that "he never intended to deceive or mislead the public."

't'his Court consictered the "intent" argument and hcld "the only relevant consideration is whether

[McCord] performed the unethical acts; his subjective intent in doing so does not change the

analysis. See Disciplinary Counsel v. Bell (1984), 15 Ohio St.3d 118, 120, 15 OBR 269, 472

N.E.2d 1069." Id. This Cotut further held that "even if we believed that [MeCord] did not

intend to deceive the public, it is clear that he performed deceptive acts that violated the

aforementioned Disciplinary Rules and Rules of ProPessional Conduct." Id. Therefore, this

Coint has already decided that the standard respondent is rcquesting be applied to his unethical

conduct is not appropriate.

Furtlrer, t-espondent's proposed standard for etliical violations does not adequately protect

the public. Allowing an attorney to assert that he or she did not intend to violate an ethical rule,

creates another layer ofutmecessary excuse-maldng. Additionally, respondent has not cited any

authority showing that this Court has ever applied the requiremetlt that it be proven a respondent

had a willftul intent to violate the ethical rules prior to finding such a violation.
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Next, in support of respondent's "will ful intent" argurnent, he states that he "was

experiencing a significant amounl of stress" and "this stress impaired his memory and his

judgment." [Respondent's brief at 21] This murky explanation does not withstand close

scrutitiy. First, exactly how this purported stress impaired respondent's meniory is not exactly

clear. Respondcnt flatly denies making any false or rnisleading statetnents. Second, no mcdical

testimony was given at the hearing that respondent was under stress and/or this putported stress

impaired the respondent in anyrnanner. Relatorwilleoncede that making false and misleading

statements under oath and subsequently worrying about being caught could be stressiul.

hi further suppot-t of this "will ful intent" argument, respondent states he testi [ied he did

not take the customer e-inail list during his court hearing testimony, because he "considered the

yuestion regarding the possession of the e-mail list in the context of what he took out of his

offico on August 3-4, 2007." [Respondent's brief at 20] lIowever, this "explanation" is

inconsistent with respondent's claims that he could not even recall when he removcd seven

boxes of documents Irnm SZD and could not state with any certainty what doctunents he had

taken because lie did not have an "inventor}" of what he took. Respondcnt is now asserting that

he did not remember removing seven boxes atid did not lcnow what he took, but somchow

t-emembered he dici not take the customer e-mail list.

Next, respondent claims that he "did not intend to conceal the fact that he had the

doctunents or to conceal the documents from the court or opposing counsel." [Respondent's

brief at 26] However respondent's present self-serving claims are in direct contradietion to his

ptior tntentional actions. First, respondent collected and removed large amoutits of praprietary
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inforaiation from SZD whilc law fii7n employees were at an out-of-state i-etrcat, and under what

the triat court described as "very suspicious circumstances." Second, tfi-ee weeks later,

respondent professed that he did not lnlow what, if any, documents he had in his possession

while testi fying under oath. Third, altor being questioned rmder oath about these very same

documents, respondent subsequently destroyed at least six documents that he had in his

possession. Respondent's destruction of thcse documents coinmenced inmrediately a.fterhis

lestimoiiy and while he was still in the courthouse.

Respondent nexl argues that because lie "almost imniediatety" informed the vaiious

parties to the litigation that he had destroyed documents, this somehow dcmonsti-ates his onginat

intentions were not to conceal evidence. This argument is irrational. The best indicator of

respondent's original intentions regarding his deslruction of documonts is his conducl at the time

the documents were destroyed. This eonduct demonstrates respondent intended to conceal his

possession of the i-ecords. Sirnply stated, just because a person later admits to misconduct, does

not demonstrate the person did not "intend" to engage in the orignial niiseonduct.

For the foregoing reasons, this Court should reject respondent's tugument that "willful

intent" is required before discipline is imposed upon an Ohio attorney for violating Prof. Cond.

R. 3.4(a), 8.4(c), 8.4(d) and 8.4(h).
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RESPONDENT'S PURPOSEFUL DESTRUCTION OF RECORDS
TIIAT WERE IN DISPUTE IN THE UNDERLYING LITIGATION

VIOLATES PROF. COND. R. 3.4(a)

Atter respondent testified as a defendant in a eourt proceeding on August 29, 2007, ltc

went to the courthouse cafeleria restroom and destroyed a confidential SZD document. Moments

earlier, respondent had testified that he did not have and/or did not reeall if he had this document.

However, the document respondent destroyed in the restroom came fi-om the trial notebook

respondent had created for hirnself. Later that same day, respondent went to his two residences,

collected several boxes of contideitial SZD documents and loaded the boxes into his car.

Respondent then drove around Columbus and disposed of at least five additional confidential

SZD docuinents. Tliese boxes contained some of the samo materials that respondent had denied

having and/or could not recall if he had in his possession during his testimony earlier the same

day.

The heaa'ing pancl found that the "prospective evidentiary value of these documents in the

litigation was not only their eontent, which might be supplied by copies, but, rather, the fact that

respondent possessed them and had or intended to furnish them to others contrary to contract."

[Report at 22] The heai-ing panel further found that the "unlawful or inipropcr act committed by

respondent [in violation of the ethical rules] was destroying documents to conceal the fact that he

had them." [Report at 221

Based upon these facts, lhe Board found that respondent violated Prof. Cond. R. 3.4(a).

Respondent argues that there can be no violation because "Prof. Cond. R. 3.4 [(a)] applies only

17



to what lawyers do on behalf of others, not to what they do when they themselves are clients."

[Respondent's brief at 23] Respondent's argument is not supported by the facts or the text of the

rule.

Tn support of this objection, respondent relies on several unpersuasive argumcnts. Fii-st,

respondent points out that Section III of thc Rules of Professional Conduct is entitled

"Advocate." Therefrn-e, i-espotidentassei-ts, oiily attomeys acting on behalf of clients, are

subjected to the requirements of Prof. Cond. R. 3.4(a). However, Prof. Cond. R. 3.4(a) and the

comments that follow contain no such limitation. Additionally, as respondent points out, the

comments to Prof. Cond. R. 3.3 limit that rule to "the conduct of a lawyer who is representing a

client." This further supports relator's position that Prof. Cond. R. 3.4(a) contains no such

limifation.

Next, respondenl points out that one oCthe out-of-statc disciplinay cases offered by

relator in support of fi ndi ng a violation involves an attorney represcnting a clictit. Howover, Tlae

Florida Bar v. Forrester (2002), 818 So.2d 477 does not state that Prof. Cond. R. 3.4(a) only

applies to an attoi-neyrepresenting a client. Fitrther, as respondent is forced to acknowledge, the

second case relied upon by the Board, In re. Melvin (2002), 807 A.2d 550, involves an attorney

not representing a client who is disciplined for violating Pirof. Cond. R. 3.4(a). Respondent

attempts to distinguish n2elvin by arguing that Melvin did not malce this same argunient and

therefore that case is not dispositive on this issue. Regardless, relator notes that respondent has

not produced one disciplinary case that stands for the proposition that he is asking this court to

adopt.
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V.

RESPONDENT'S "CON'I'INUING COURSE OF MISCONDUCT
AND NUMEROUS FALSE STATEMENTS COUPLED WITH OTHER

AGGRAVA'TING FAC'fORS" SUPPORT A TWO YEAR SUSPENSION

Respwident repeatedly gave false and misleading testimony rmder oath at a deposition

and duting a court. hearing regarding his removal and retention of SZD documents. Respondent

lhen itnpropei-ly dcstroyed documents that were the subject of the underlying litigation, for the

specific purpose of concealing the fact that he possessed the documents. In addition to this

misconduet; the Board found four aggravaling factors: a dishonest or sel('ish motive, apattern of

misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of his conduct.

The Board then found that "the aggravating factots to be considered outweigh the mitigating

factors." [Report at 43] It is clear from this finding that the Board had grave concerns about

respondent's misconduct, his refusal to acknowledge the misconduct and disciplinary rule

violations and his complete faih.u-e to take any responsibility for his repeated dishonest and

niisleading statements.

Respondent argues that the Board tailed to weight thc niitigating factors property and

ignored other mitigation that was present. First, respondcnt asserts that the Board did not

considerhis "mental stale at the time of his acLions," that his "meutal state was impaired" atid

that this Court has previously found stress to be a mitigating factor. [Respondent's brief at 29]

In support of this contention, respondent cites two disciplinary cases. In Disciplinary Counsel v.

Spencer, 71 Ohio St.3d 316, 317, 1994-Ohio-252, 643 N.E.2d 1086, the Conrt decisioii mentions

that "in mi.tigation, Spencer claimed exh-aordinary stress." However, the decision does not state

what, if any, weight the court gave to this argurnent. Further, relator notes that Sperecer differs
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from the present matter in that Spencer admitted a pattem of dishonest conduct and nonetbeless

received a one yeat- suspension.

In the second case cited by respondent, Citaci.ranccti BarAssra. v. ridler, 83 Ohio St.3d

396, 1998-Ohio-39, 700 N.E.2d 323, Fidler was clisciplined for two shoplifting convietions and

Fidler's initial dishonesty about oac ofthe convictions. Only one sentencein the opinion

tiientionsstress aiid states "In mitigation, the panel received evidence that at the time of thc

thefts respondent was under gi-eat personal stress." Id. at 397. As such, it is unclear, what if any

weight the court gave to Lhis argumeit. Additionally, after holding "when an attorney withheld

the truth during a disciplinary investigation, we imposed a definite suspension," the Court

ordered Fidlet- suspenderi for 18 months, with 12 months stayed and one year ofprobation. Id. at

397. As such, the two cases cited by respondent demonstrate that even in circrnnstances in

which an attorney engaged in a pattern of dishonesty, fully achnitted the dishonesty and may

have been givcn mitigation credit for stress, the attorney received an actual suspension from the

pt-actice of law.

Respondont tiext argues that "the Court has illustrated substantial leniency towards

lawyers whose personal conduct illustt-ates an impairment of theii- norinally sound judgmont."

[Respondent's brief at 29] In support of this point, respondent cites Discipliraary Courtsel v.

Walker. 119 Ohio St.3d 47, 2008-Ohio-3321, 891 N.E.2d 740. However, Wallcer does not

mention normally soundjudgment as amitigating factor. Additionally, even though Walker

"corrected his false statement to relator, admitted his [dishonest] misconduct, and apologized and
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expressed remot-se for his actions," he received a two ycar suspension with 12 months stayed-

1%Pallcer at¶ 14.

Respondent next argucs that this Cotn't has accepted "that an attorney acted out of

inexperience rather than itl will" as a relevant factor to be considorcd and suggests that

respondent should receive credit for this concept. [Respotrdent's brief at 301 In support of this

contention, i-espondent refers to Toledo Bcai• Assn. v. Hcrles, 120 Ohio St.3d 340, 2008-Ohio-

6201, 899 N.E.2d 130. In Hales, this Court stated "we accept that [Ilales] acted out of

inexperienee rather than ill-will; however, to ensure that he does not do so again, we order a two-

year suspension and stay thc last 18 months on conditions of monitored probation and no further

misconduct." Hales at 113. Additionally, HaTes differs from the present matter in several other

important ways. Hales' inexperience was in the representation of a client and the Court's

decision does not specifically list Hales' inexperience as a rnitigating factor. Hales fully

admitted his miseondnet. Fui-ther, the only evidence fot- respondent's contention that he aeted

out of "inexperience rather than ill will" is respondcnt's own after-the-fact self-serving

testimony. Finally, an attorney does not require many years of experience in litigation to

tmderstand you must tell the truth under oath and that it is improper to destroy evidence.

Respondent argues the Board failed to properly considcr "that no client was harined or

intendcd to be harmed" by respondent, as a mitigating factor, [Respondent's brief at 31] This

potentially mitigating factor is appropriate only when the underlyirig misconduct by an attorney

involved the representation of a client. Because respondent's miseonduct did not involve his
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representation of a client, this argunient has no merit. Finally, respondent's argumeut also

ignores the harnl he caused to the judicial systom and the pro fession.

Respondent next argues that "none" of thc aggravating factors forurd by thc Board are

present in this matter. [Respondent's brief at 32] Respondent lied rurder oath and destroyed

evidence to conceal thc fact that he had possessed the doeuments in quostion. The dishonesty

begaii with respondent's August 2007deposition,continued thi-oughan August 2007 court

hearing, and was restated again at his September 2007 trial court hearing. Respondent also

dest-oyed six documcnts on August 29, 2007 and kept his actions a secret fi-om the trial court, for

two weeks, rmtil Septembei- 11, 2007. Respondent then repeated his false and misleading

testimony at his disciplinary hearing on Septomber 21, 2009.

Respondent's assertion that his repeated false statements were merely an effort to try "to

answer questions aslced to the best of his ability and knowleclge at the time" is a smokescreen

intended to distract this Court. I Respondent's bricf at 33] Tfrespondent had auswered questions

"to the best ofhis ability and ktiowledge at the time," this disciplinary proeeeding would not

have been necessary. Instead he opted to ma.ke false and misleading statements about events for

which he had recent speci fic personallrnowledge. Based upon the statement of facts recounted

above, there is ample evidence that respondent acted with a dishonost and selfish motive,

engaged in a pattern o f misconduct, committed nuiltiple offenses, and, to date, still refuses to

acknowledge the wrongful nature of his conduct.
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Respondent next snggcsts that he "received no benefit fi-om possessing the documents or

discarding thcm." [Respondent's brief at 33] Respondent collected hrnidreds of pages of SZD

confidential business infonnation, some of whieh lle adniits he shared with two law finns with

whom he was interviewing for a job. La-gc amounts of these docutnents were never located

after respondent left SZD. Other documents were destroyed by respondent. Respondent had no

reason to secretly take seven boxes of con6dential business infornration from SZD, except to nse

thatiiiforinationin his joh search and aYhis next employe:Additionally, as the Boardfound, the

benefit to respondent for destroying the documents was concealing "the faet that he possessed

the documents he had denied possessing in prior swoni lestimony." [Repor-t at 41 I

With regard to the Board's finding that respondent refiased to acknowledge the wrongfid

nature of his conduct, respondent misleadingly states that "over and over again [he] lias admitted

that the disposal of the documcnts was wrong,"' "admitted the wrongfulness of his actions," and

"fitlly accepted responsibility for his actions." [Respondent's brief at 34 atid 35] But

determining exactly what conduct respondent is acimitting was wrongful and aeeepting

responsibility for is unc1ear and elusive. Respondent vehemcntly denies making any false or

misleading stateinezts. Respondent also states that he is "not admitting he willfidly violated the

ni les" whcn he destroyed the six documents. [Respondent's brief at 35] Respondent cannot

have it lioth ways. Respondeit cannot profess remorse for conduct that he denies commitling

and/or denies was improper.

Next respondent argues that the Board gave insufficient weight to the mitigating factors

present. )-Iowevet-, the Board report is clear. After reviewing the aggravating and mitigating
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factors, it notes "the panel believes the aggravating factors Lo be considered outweigh the

mitigating factors." [Report at 431 Nonetheless, respondent's explanations for his conduct in

conjunction with his mitigation evidencc demonstrate that respondent's professions of accident

or inexperience arc hollow.

Respondent lestilied that he was student body president at Bowling Green State

University and graduated lriagnacunl laude.[Tr. at 173] He was a page atthe Ohio Statehouse

for several elected officials. [Tr. at 1741 While in law school, respondent was a law clerk for the

Columbus City Attorney and Chester, Wilcox & Saxbe. [Tr. at 174] Hc also served as a

lobbyist for the Ohio Chamber of Coinmerce, the City of Columbus and Ameritech. [Tr. at 174]

Respondent. seived as a state representativc and is cui-rently an adjunct professor at a law school.

[Tr. at 175]. Respondcnt created a $1 million lobbying business while a partner at SZD. [Tr. at

183] At the time of the litigation, respondent was a partner at. a major law firn'1 and liad ninc

lawyers worldng on his defense teacn. [Tr. at 230] As such, respondent's years of varied legal

expericnce and numerous personal and professional relationships witli people at the highest

levels of state govenunent, show that respondent is ahiglily educated, experienecd and skilled

attorney whose actions fell far below the ethical standards that are applied to all lawyers.

Furthermore, the Board found that respondent's claims that he was "not a litigator and is

unfamiliar wifli court proceedings and procodures" as an excuse for his actions to be wittzout

merit when considering "rospondent lias been a licensed attorney for fifteen years and for half

that time was partncr in amajor law firrn." [Report at 37, 38]
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Respondenl next asserts that he "timely made a good faith effort to i-ectify the

consequences of providing inaccui-ate testianony and disposing of documents." [Respondent's

brief at 37] In support of this assertion, respondent points to an ei-rata sheet he submitted for his

deposition to correct his "inaccurate" lestimony. Respondent's errata sheet is attached to his

August 2007 deposition marked as Stipulated Exhibit 6. The errata shows six clarificalions or

amendments, none of which directly relate to respondent's destruction of SZD records or what

the Board foiind to bei-espondent's false and misleadingtestimony underoath at a deposition

and during a coin-t hearing. As such, the erata.is not a timely good faith effort to recti ly the

eonsequences of his actions. With regard to respondent's claim that he promptly advised the trial

court after he desti-oyed at least six documents -- it was actually two wecks after he desti-oyed at

least six SZD docmnents, that he infonned Lhe court of his actions.

Respondent next suggests that the fact that he made a self-repoi-t ofpotcntial misconduct

to relator, demonstrates he made full and free disclosure and cooperated in the disciplinary

proceedings. 13e further asserts that "but £or [respondent's] disclosme of his conduct, no onc

would have ever discovered it." [Respondent's brief at 39] However, respondent fails to advise

this Court that he did not self-report his false and misleading statements and that these

allegations were instead brought to the attention of relator by another party. Additionally, while

respondeit repoi-ted his document destruction to relator, liis objection brief still maintains that his

actions violated no eLhical rules. As such, respondent's continuing denials in the disciplinary

proceeding cancels out any nmitigative effect of a paitial and disingenuous self-report.
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Finally, respondent argues that the two year suspension reconmrended by the Board is not

appropriate. in support of this contention, respondent cites several Ohio disciplinary cases where

lessei- sanctions were imposed. Hovvever, the cases cited by respondent ai-e inapplicable. In

Disciplinary Couns•el v. Niermeyer, 119 Ohio St.3d 99, 2008-Ohio-3824, 892 N.E.2d 434,

Niertneyer fully admitted his dishonest conduct aild stipulated that he had committed dishonest

conduct. Similarly, in Davtora Bar A.csn. v. Ellison, 118 Ohio St.3d 128, 2008-Ohio-1808, 886

N.E.2d 836, Ellison admitted herdishonest actions and stipulated to a violation of DR 1-

102(A)(4) for her dishoncsty. In Columbus Bar Assn v. Stubbs, 109 Oliio S1..3d 446, 2006-Ohio-

2818, 848 N.E.2d 843, Sttibbs likewise acknowledged her dishonesty and established additional

mitigation with her depression. In Columbits BarAssn. v. Shea, 117 Ohio St.3d 55, 2008-Ohio-

263, 881 N.E.2d 847, ¶ 16, Shca aclaiowledged the miseonduct and his misconduct "involved

only a brief conversation, and he did not engage in a course of conduct." No sucli admissions of

dishonesty, stipulations to rule violations or depression mitigation are present in this matter.

Finally, respondent appears to suggest that if there is no other Ohio disciplinary case with

the exact sarne faets, disciplinary t-u1e violations and sanetion as this matter, then the sanction

proposed by the Board is improper. As this Court has held numerous times, all disciplinary cases

are unique. For this reason, the absence of a similar case or similar sanction alone does not

require the Board recommendation to be modified. The Board found that a two year suspension

was appropriate "based upon [respondent's] continuing course of tnisconduct and numerous false

statements coupled with other aggravating factors." [Report at 10] This Court should do

likewise.
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CONCLUSION

For the foregoing rcasons, respondent's objections to the Findings of Fact, Conclusions

of Law and Recomrnendation of the Board of Commissioneis on Grievances and Discipline

should bc overruled by this bonorable Court.

Respectfully submitted,

Robert R. Berger (0064922)
Senior Assistant Disciplinary Counsel
Counsel of Record
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CERTIFICATE OF Sh'.RVICE

I hereby certify that the foregoing Relator's Answer Brief was served via U.S. Mail,

postage prepaid, upon Respondent's Cotmsel, E. Bruce Hadden, Esq., 132 Northwoods Blvd.,

Columbus, OH 43235-4726 and upon Jonathan W. Tviarshall, Secretary, Board of Commissioners

on Grievanees and Discipline, 65 South Front Street, 5°i Floor, Columbus, Ohio 43215-3431 this

'^a;̂
day of February, 2010.

Robert R. Berger
Counsel for Relator
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