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EXPLANATION OF WHY THT51S N4'1' A CASE OF

PUBLIC Olt GREAT GENERAL 1NTEREST

Appellant, R.C. Olinstead, Inc. ("RCO"), ui-ges the Cotu-t to accept this case in order to

announce a new Obio rule: that Porgery is an affirmative defense to an action for brcacli of

contract. RCO argues that by doing so, the Court can prevent abuses by litigants defending

claims tor breach of contract who may be encouraged to claim forgery to avoid legitimate

contracts.

RCO has not identified any cases showing such abuse. This is an imagined danger and

one that presuines frivolous court filings.

Most importantly, the proposition of law that RCO proposes is squarely at odds with

Ohio law on affinnativo defenses. This Court has held that an affrnnafive defense "is a new

matter which, assuming the complaint to be ti7e, constitutes a defense to it." State ex f•el. Plair^.

Dealer Publishing Co. v. City qf Clevelatid (1996), 75 Ohio St.3d 31. A defendant sued over a

contract he never signed does not assume the complaint to be tz2ie.

RCO's brief cites to some decisions from other jurisdictions that either refer to forgery as

an affirmative defensc or that involved parkies who asserted it as such. None of those decisions

offer any reasoning on the issue and, therefore, liave no persuasive value for this Comt to change

Ohio law.

Applying Ohio law on af[irmative defenses to this issue is not complicated and leads to a

clear answer. Ohio law is settled that an affirmative defense "is a new matter which, assmning

the complaiiit to be true, constitutcs a defense to it." State ex r-el. 1'lain Dealer P2rbliS!ring Co, v.

City of'Cleveland (1996), 75 Ohio St.3d 31. Since a paa-ty who denies signing an contract does

not "assunic the complaint to be true," forgery does not fit the definition of an affirmative

defense.



Finally, even if the Court waiited to change Ohio law and adopt RCO's proposition oi'

law, this is not the ease to do so. There are at least two problems with this case as a vehicle for

announcing a change of' law on affirmative defenses. First, RCO did not preserve this issue for

appeal. It did not ask the trial com-t to instruct the jury on defcndants' burdon to prove torgery.

Second, the jury found by interrogatory answer that the alleged contract on which RCO brought

its claim was never signied by the defendant. It found that plaintiff failed to prove the existence of

a contract.

Thus, even if the proposition of law argued by RCO had been the law at the time of the

trial, there is no way to say it would have n-iade any difference in the outcome. The issue of'thc

authenticity of the alleged contract, was vigorously litigated by both parties. At page 6 of its

memorandurn, RCO says that "[g]iven the improperly high burden placed on RCO, the jury

rettimned a verdict in favor of Appellees." RCO's burden was to prove, by a preponderance of'the

evidence, that there was a contract. 'The fact that it failed to meet that burden is not a reason to

change Ohio law on affirmative defenses.
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STATEMENT OT'1'lIE CASE

RCO filed its complaint in 2004, suing its former employee, Stephen Mihalich, and

Mihalicli's new, employer, GBS Corp. ("GBS"). RCO claimed, in part, that Mihalich breached a

non-compete agreement.

The case was tried to a jury in February and March of 2008. The jury returtied a verdict

for the defendants and the court entered judl,nnent on the verdict. RCO appealed to the Mahoning

County Court of Appeals, Seventh Appellate District. On December 29, 2009, the court afhirmed

the judgment.

On February 1, 2010, RCO filed its notice of appeal and jurisdictional memoi-andrim,

upon which the matter is now before this Court.

STATEMENT OF THE FACTS

RCO's complaint alleged, in part, that its former employce, Stephen Mihalich, breached a

non-compete agreement when he left RCO to work for a competitor, GBS, Corp. ("GBS"). It did

not attach a copy of the alleged agreernent to its coniplaint. Mihalich's answer to the allegation

said:

10. Defendant denies the allegation in paragraph 13 o['Plainti£f's complaint. Further
answering, Defendant states that Plaintiff requested that Defendant sign a
covenant riot to compete after Defendant notified Plaintiff that he was tenninating
his employment.

Mihalich's answer not only denied signing the non-compete, but also explained that the

allegation was inconsistent with what RCO told him when he left the business. RCO was on

notice, therefore, that Mihalioh denied signing any non-compete agreement.

RCO also named GBS as a defendant. It alleged, in part, that GBS tortiously interfered

with RCO's conlractual relationships.
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In Noveinber oP2005, more than a year after it tiled its complaint, RCO produced for the

first time what it claimed was a photocopy of the non-compete agreenient. A few months later,

RCO sought summary judgment on its claim of breach of contract.

GBS and Mihalich separately opposed the motion. Both GBS and Mihalich disputed that

the photocopy document that RCO produced was authentic. The court denied all the summary

judgment motions.

"Ihe case was tried to a jury in February and March of 2008, over 13 days, with testimony

from 37 witnesses. Contraiy to the suggestion in its jurisdietional memorandurn, RCO did not

submit a proposcd jury instruction on forgery. It submitted one on fraud. The instruction read:

If you determine that Mihalich beached his non-competitiori agreement you must
consider whether Mihalich has proven by clear and convincing evidence that he
did not sign the non-competition agrecincnt and that his signature was affixed to
the agreement through fraud.

To prove fi-aud Mihalich rnust prove by clear and eonvincing evidence all of'the
following elemcnts:
(A) A false representation of fact was made with knowledge of its falsity or with

utter disregard and reeklessness about its falsity.
(B) The representation was inaterial.
(C) "I'he representation was made with the intent to mislead; and
(D) The plaintiff was justified iri relying on the representation, and did, in fact, so

rely.

Unlike the preponderance of the evidence standard, to prove fraud by `clear and
convincing evidcnce' the evidence in favor of'fraud must have morc than simply a
greater weight than the evidence opposed to it rather it must produce in your
minds a finn belief or conviction about the facts to be proved.

Since Mihalich never claimed that the alleged contract was a product of a fraudulent

representation or that he relied on any &audulent representation, the trial eourt properly rcfused

this inshllction. The court instructed the jury that RCO on its burden in proving the breach of

contract claim:
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You may find that the defendant, Stephen Mihalich, breached his contract with RCO if
RCO demonstrates by the greater weight of' the evidence that; one, the par-Cies entered
into an enforceable contract; two, RCO fulfilled its duties under the contract; and, three,
Mihalich failed to fulfill his obligations under the contract; and, four, thal RCO incurred
damages as a direct and proximate result of Mihalich's conduct.

1'he jury heard evidence from defendants' handwriting expert that the signature on the

photocopy was not authentic. It also heard evidenoc that RCO mainlained a spreadsheet listing

all of its salespeople and indicating whether they had ever signed a non-compote, and that the

document showed that Mihalich had not signed it. And it heard evidence that RCO sent a letter to

Milialich after he left its employment and war-ned him not to disclose trade secrets or tortiously

interfere with its business relationships, but the letter said nothing about a non-compete

agrecment.

There was significant evidence that the non-compete agreement on which RCO brought

suit was not authentic. Not surprisingly, the jury retunred a unanimous verdict for Mihalich and

GBS on each of the claims alleged by RCO. With reference to RCO's claim for breach of

contract, the jury found that plaintiff failed to prove the parties entered into a contract. The jury

intcr-rogatories included the following:

Tnteirogatory No. 5, "Do you find that R.C. Olmstead, Tnc. has proven, by a
preponderance of the evidence, that Stephen Mihalich signed a written non-compete
agreenient with R.C. Olmstead, Incorporated on May 28, 2002?'

The jury's answer, signed by all eight jurors, was "No."

The court entered judgnient for GBS and Mihalich on the jury verdicts. RCO appealed

the judgment to the Mahoning County Court of Appeals, Seventh Appellate District. On

December 23, 2009, the unanimous court afiirmed the judgrnent. RCO filed its notice of appeal

and jurisdictional memor-andum on February 1, 2010, upon whicl-i the matter is now before this

Court.
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ARGUMENT IN OPPOSITION OF PROPOSITION OF LAW

Proposition of Law No. 1: A plaintiff' stiing on a claim for breach of contract has
the burden of proving the existence of the contract. The burden of proving that the
contract is authentic entails proving Uiat the defendant signed the document.

A plaintiff suing for bi-each of contract must "show the existence of a contract,

performance (or readiness and willingness to perform), failure to perfoini by the defendant, and

daniages. Cralmish v. Cicchini, 90 Ohio St.3d 22, 2000-Ohio-7, Cook, J., dissent. Under the

Statute of Frauds, R.C. 1335.05, RCO had to prove that Mihalich signed the two-year non-

compete agreement to establish breach.

RCO urges this Court to adopt a rule that when a plaintiff sues on a written contract

bearing the apparent signatare of the defendant, the document is sufficient proof to establish the

first element of a claim for breach, i.e., the existence of a contract. RCO reasons that once the

document has been introduced, the burden falls on the defendant to raise forgery as an

affinnativo defense if the signatLire is not his. This proposal would have the Court ehange Ohio's

law on affirmative defenses.

Civ. R. 8(C) requires that answers set forth affii-matively:

accord and satisfaction, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, want of
consideration for a negotiable instrument, fraud, illegality, injury by fellow seivant,
laches, license, payment, release, res judicata, statute of frauds, statute of limitations,
waiver, and any other matter constituting an avoidance or affirmative defense.

The listing does not include forgery. Neither does forgery qualify as an affinnative

defense under Ohio common law. In State ex rel. Plain Dealer Publishing Co, v. City qf

Cleveland (1996), 75 Ohio St.3d 31, 33, this Court defined affirmative defense:

An affirmative defense is a new matter whieh, assuming the complaint to be true,
constitutes a defense to it. See Davis v. Cincinnati, Inc. (1991), 81 Ohio App. 3d 116,
119, 610 N.E.2d 496, 498; Blaclc's Law Dictionary (6 Ed.1990) 60. "An affirmative
de['ensc is any dei'ensive matter in the nature of a confession ancl avoidance. lt admits
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that the plaintiEf has a claim (the 'confession') but asscrts some legal reason why the
plaintiff cannot have any recovery on that claim (the 'avoidance')." (Footnote omitted.) I
Klein, Browne & Murtaugh, Baldwin's Ohio Civil Practice (1988) 33, T 13.03.

The rule in Ohio that affinnative defenses "assume the c.oiilplaint to be true" is in step

with the national view. In American Jurisprudence 2d, an affit-mative defetise is defined as

follows:

An "affirmative defense" is a new matter which, assrnning a complaint to be ti-ue,
constitutes a defense to it. An affinnative defense adtnits the plaintiff has claim, but
asserts some legal reason why the plaintifP cannot have any recovery on that claim. An
affirmative defense is a legal defense to a claim, as opposed to a factual dispute as to an
essential element of the claim. It is a defense that does not controvert the establishment of
a prima facie case, but that otherwise denies relief to the plaintiff. Tt is a defense of

avoidance , rather than a defense in denial. Thus, an "affii-mative defense" is one which
seeks to defeat or avoid the plaintiffs cause of action, and avers that even if the petition is
true, the plainti ff cannot prevail because there are additional facts that permit the
defendant to avoid legal responsibility.

Am. Jur.2d, Pleadings §288. (Emphasis a(lded.)

A defendant who claims that a doeument on which plaintiff asserts a claim is tiot

authentic is not raising a defense "in the nature of confession and avoidance." That defendant

does not "admit that the plaintiff has a claim." Rather, the defendant denies the existence of a

contract, which is a general denial.

The issue of fbrgery is different from the defense of fraud which, by rule, a defendant

must plead with particularity. See Civ. R. 9(B). A defendant may claim lie was fraudulently

induced to sign the contract on which plaintiff has brought suit. In that case, the plaintifC's claim

that the contact was autlientic is not in issue, but the defendant, asserting the affit-mative defense

of fraud, is pleading (in the language of the Plaisa Dealer case cite(I above) a "legal reason wliy

the plaintiff cannot have any recovery on that claim." There is a reasonable basis for finding that

fraud, unlike forgery, is an affinnative defense.
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One court has analyzed the relationship between a claim of forgery and the plaintiff's

burden of proving the existence of a contract. In Slaerman v. Summit General Contractors, Inc.

(Ala. 2002), 848 So.2d 263, the defendants were sued on a settlement agreement and denied

signing the agreement, but did not assert Porgery as an affirmative defcnse. The plaintiff argued

the defendants waived their right to assert forgery in a sumniaty judgnnent motion.

1'he court in Shertnan disagreed and held that forgery was not an affirmative defense. It

began its analysis noting that (as in Ohio) forgery was "not one of the affirmative defenses listed

in Rule 8(C)" and that there was no Alabama case holding that forgery was an affirtnative

defenso to a breach of contract claim. The court then lookeci at decisions from other jurisdictions

and found decisions from Texas and Missouri "highly persuasive." The court agreed with

language from the Texas court defining affirinative defenses:

"'Affirmative defenses,' as opposed to a defendant's denials, are any propositions that a
defendant may intetpose to defeat the plaintiffs prima facie case. They do not rebut any
faetual propositions asserted in the plaintiff's case, but open the way for the defendant to
adduce evidence establishing an indcpendent reason wlty the plaintiff may not recover."

W.R. Grcxce Co. v. Scotch Corp., (Tex. App. 1988), 753 S.W.2d 743, 746,

overruled on other grounds in Roarlc v. Stal/worth Oil and Gas, Inc. (Tex. 1991), 813

S.W.2d 492

'I`he uourt, in Sherman, then approved of the reasoning from a Missouri court as to why

forgery would not qualify as an affirmative defense:

"Since an affirmative defense by definition includes new matter or additional facts, Rule
55.08 [Mo. R. Civ. P.] requires such a defense to be pleaded in order to give notice to the
plaintiff. if the plaintiffls cause of action never had a legal existence, however, the proper
atiswer is a general denial." World F,naerprises, Inc. v. Midcoast Aviation Ser•vices, Inc.,
(Mo.Ct.Ap. 1986), 713 S.W.2d 606.

As noted above, Ohio follows the definition of an affinnative defense given by the Texas

court. The reasoning that the Missouri court followed in holding that forgery is not an affirmative

defense applies equally in this case.
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RCO has cited decisions from other jurisdictions on this issue as "rccogniae[ing] that

forgery is an affinnative defense. In many of those cases, howevcr, the court simply referred to

the "affinnative defense of forgery" but did not explain the conclusion. See, e.g., Fiz'wards v.

Phoebe Putney Memorial Ilosp., M.D. Ga., 1992 U.S. Dist. LEXIS 6983; Zulein >>. Ilajiyerou,

N.J. Super. App. Div., 2007 N.J. Saper. Unpub. LGXIS 2119; Asia North America Eastbound

Rate Agreemeni v. SIA Interzaational Corp., (D.C. D.C. 1995), 884 F. Supp. 5.

Also included ainong the cases cited by RCO are some where the issue of forgery was not

raised in the context of a defense. In the Pennsylvania cases of Toth v. Donegal Mutual

Tnsurance Company (Pa. Superior 2009), 964 A.2d 413, and Jacl.son v. Allstate Ins. Co. (E.D.

Pa. 2006), 441 F. Supp.2d 728, the courts considered claims by insureds seeking uninsured

motorist coverage, notwithstanding waiver forms rejecting such coverage that the insurers had on

file. Thc insureds sought the coverage, claiming their naines on waiver fornis were forged. The

courts held that under those circumstances, the insureds had the burden of proving the forgery.

The case do not reach the issue of whether forgery is an affirmative defense and are not

instructive on the issue here.

CONCLUSION

On page 10 of its biiof, RCO writes that "a defendant should not be pernritted to present

serious allegations of forgery to a jury without having strong evidentiary support for that claim."

The defendants here had such evidenee. The issue was litigated thoroughly and the jury

concluded that RCO did prove the ex'rstence of a contract. it had that burdan only by a

preponderance of the evidence and it failed to meet it. It is supposition whcther the jury would

have decided this case any differently had it been delendants' burden to prove forgery. The facts
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would not have changed and the evidence would have been the same. The jury found that

Mihalich never signed a non-eompete agrecment.

Oliio law on affinnative defenses is settled. An affinnative defense accepts as truc the

plaintif['s claim but opposes it on another legal gound. A defendant sued on a contract that is

not authentic does not accept the complaint as tiue, and the ehallenge to the complaint is not on

an independent legal basis. Forgery is not an aftinnative defense.

The Court should deny plaintifi's jurisdictional motion.

Respectfully submitted,

BUCICINGHAM, DOOLITTLE & BURROUGHS, LLP
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