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F1LE'

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Ormet Primary Aluminam Corporation
and Ormet Atuininum Mill Products
Corporation

Complainants

South Central Power Company and
Ohio Power Company

Respondents

Case No. 05-1057-EL-CSS

S1'IPULATION AND RECOMMENDATION

Rule 4901-1-30, Ohio Administrative Code ("OAC") provides that any two or more

parties to a proceeding may enter into a written or oral etipulation covering the issues prescnted

in such a proceeding. The purpose of this document is to sct forth the understanding of the

parties who have signed below (the "Signatory Parties") and to recommetrd that the Public

Utilities Corrtmission of Ohio (the "Commission") approve and adopt, as part of its Opinion and

Order in this proceeding, this Stipulation and Recommendation (the "Stipulation") resolving the

issues in the above-captioned proceeding. This Stipulation is fully supported by data and

information contained in the evidence in the record in this procecding; represents a just and

reasonabla resolution of such issues in this proceeding; violates no regulatory principle or

precedent; benefits, as a package, ratepayers and the public interost; and is the product. of

n.3.e ira wo ccer;.j..r'.v t:"nat the 9.sna9es fl:^^?rittq are t3n
r..:+;;uray:o a:nd comy:tv?:e of a cae;e i'i.l.r•
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lengthy, serious bargaining atnong knowledgeable and capable parties in a cooperative process

undertaken by the Signatory Paities to settle this case. While this Stipulation is not bincling on

the Commission, it is entitled to carcful consideration by the Co3nmission, where, as here, it is

sponsored by parties representing a wide range of interests, including the Convnission's Staff.

For the purpose of resolving all issues raised by this proceeding, the Signatory Parties stipulate,

agree and recommend as set forth below.

This Stipulation is entered into by and among Columbus Souttrern Power Company

(CSP) and Ohio Power Company (OPCO) (collectively, "AEP Ohio"), both of whieh are electrie

utility operatiug companies of the Ame-ican Electric Power ("AEP") system, Orrnet Primary

Aluminum Corporation and Orinet Aluminum Mill Products Corporation (collectively,

"Ormet"), South Central Power Company ("SCP"), United Steel, Paper and Forestry, Rubber,

Matrufacturitig, Energy, Allied Industtial and Service Workers International Union ("USW"),

Ohio Energy Group ("OEO") and the Commission's Staff. Intervenor Industrial Energy Users-

Ohio while not a Signatory Party, has agreed not to oppose the Comrnission's approval

of this Stiptdation. All Sigtratory Parties fully support this Stipulation and tsge the Commission

to accept and approve the terms hereof.

WHEREAS, in Casc No. 96-999-EI,-AEC, OPCO applied to the Commission for

approval of a special contract arrangenient with Ormet (the "Interim Agreement") which would

become effective upon the November 30, 1997 termination of tlte thett-current setviee agreement

between OPCO and Ormet, and wotdd terminate at midnight on December 31, 1999;

WHEREAS, in Case No. 96-1000-EL-PEB, OPCO and SCP jointly petitioned the

Connnission for reallocation of their ccrtified service territories so that Ortnet, then a custoiner

of OPCO, would become a customer of SCP upon tet-mination of the Interim Agreenrent;
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WHEREAS, by Finding and Order in Case Nos. 96-999-ELrAEC and 96-1000-EL-PEB,

dated November 14, 1996, the Comniission approved the Interim Agreement and the request of

OPCO and SCP to reallocate their certified territorial boundaries so that. Ormet would beconie a

customer of SCP upon termination of the Interim Agreement;

WHF.RF,AS, pursuant to the terms of a Curtailment and Indenurity Agreement, which

was an exhibit to t$ejoint petition in Case No. 96-1000-EL-PES, after Onnet became a eustome•

of SCP and Ortnet's load was reinoved from the AEP system's cont•ol area, OPCO and the AEP

systeni no longer had either the tight or obligation to resume control area responsibility for

Oranet's load;

WHEREAS, Orntet and SCP entered into a service agreement which provided for thc sale

by SCP of a maxitnucn 20 M W of electric power and energy to Ormet (5 MW firm, 15 MW

interruptible) and for Ormet to obtain froin third parties in the market the rernaining electricity to

service the load for its facilities in Hannibal, Ohio;

WHEREAS, the initial SCP/Ormet service agreement was modified to terminate any

obligation of Ormet to buy, and of SCP to scll to Omiet, electric power and energy;

WHEREAS, subsequent to the modification of the initial SCP/Orinot service agreemetri,

Ormet filed for Chapter 11 bauktuptcy protection and etnerged from bankruptcy in Aptil 2005;

WHEREAS, Ormet curtailed operations at its Hannibal, Ohio facilities in January 2005

and those operations have not been restarted;

WI-IEREAS, on August 25, 2005, Onnet filed in this docket a petition to transfer rights to

farnish electric setviee and/or to reallocate certified service territories, along with a coinplaint

against OPCO aileging that OPCO was proposing to impose unjust, utireasonable and

discritninatory rates if Ormet were to return to OPCO's certified scrvice territory;
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WHEREAS, on .lune 14,2006, the Commission issued an Opinion and Order in this

docket which, among other things:

1. found that the bankruptcy court authorized the rejection of the service agreement
between SCP and Orrnet and which deferred to that determination

2. found that SCP is legally obligated to serve Ortnet's 520 MW load

3. found that, in the context of service to Onnet, SCP does not provide, or propose to
provide, physically adequate service

4. directed that a second hearing should be held regarding: whetlrer SCP's failure to
propose to provide physically adcquate service has been corrected or can be
cotrected under reasonable operating conditions; whether the Commission should
authorize another supplier to serve Ormet; or whether the Commission should
order such other remedy authotized by law

5. directed that the issue of an appropriate rate to be charged by OPCO for service to
Otrnet should be addressed after the Contmission completes its proceedings under
§ 4933.83(B), Ohio Rev. Code, and determines whether another electric supplier
should be authorized to serve Ormet.

WHEREAS, on July 14, 2006, SCP and OPCO each ftled rehearing applications

regarding the June 14, 2006 Opinion and Order;

WHE]tEAS, on August 9, 2006, the Conrrnissiott issued an Entry on Rehearing in this

docket which denied ttre relrearing applications filed by SCP and by OPCO;

I WHEREAS, on August 25, 2006, SCP filed a second rehearing application which the

Commission denied in its September 13, 2006 Second Entry on Reheating;

WHEREAS, on October 6, 2006, SCP filed a Notice of Appeal to the Supreme Court of

Ohio (Case No. 06-1866) regarding the Connnission's Jime 14,2006 Opinion and Order, August

9, 2006 Entry ott Rehearing and September 13, 2006 Second .Entry on Rehcaring;

WHEREAS, according to Ormet Lx. 4:

1. When Ormet's Hannibal facilities are fully operating it employs approximately
1,000 people with total annual wages of about $40,000,000
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2. Orntet covers approximately 3,300 of its employees and family members' health
care at a cost exceeding $10,000,000 per year

3. Ormet pays about 51,000,000 annually in taxes to Monroe County, Ohio and its
school district

4. Ortnet purchases about $15,000,000 to $18,000,000 of goods and services every
year in the Monroe County area

5. Ormet has bectr one of Southeastern Ohio's largest employers, particularly of
skilled workers such as those who comprise the USW

6. If Ormet is unable to resume operation of its Hannibal facilities there will be no
jobs to which the USW laborers can return

7. If the IIamnibal, Ohio region loses the significant tax revenues and capital
spending Oi7net historica)ly has brought to that region, the economy in that region
will become further depressed

WHEREAS, as reflected in Otmet Ex. 2, Ormet has characterized its load at full

operation as 520 MW at a 99% loa(i factor;

NOW, THEREFORE, the Signatory Parties stipulate, agree and reconnnend that the

Commission make the following findings and issue its Opinion and Order in thcso proceedings in

accordance with the following:

1) CSP shall be pem-iitted to intervene in this docket.

2) Based upon the anticipated acceptanoe by the Cornmission of this Stipulation,

without modification, the Commission should consider the Stipulation as

presenting ajoint petition submitted by C,SI', OPCO and SCI' under § 4933.83

(E), Ohio Rev. Code, which statute, in pertinent part, provides that:

any two or more eleetric suppliers nrayjointly petition the
commission for the reallocation of their own territorics
and electric load centars aniong them and designating
which porlions of such territories and electric load centers
are to be setved by each of the electric suppliers.
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Furthor, the Comniission should fin(I that approval of such joint petition is not

contrary to the public interest and, therefore, meets the standard of § 4933.85,

Ohio Rev. Code, for approval of the joint petition.

3) The Connnission will reallocate the service territories of CSP and OPCO and SCP

such that Ormet's Hannibal facilities will be located in a jouit CSP/OPCO

certified service tertitory effective January 1, 2007. SCP shall have no obligation

to provide electric service to Ormet's Hannibal facilities prior to January l, 2007.

Provided, however, that SCP will retain its service obligation prior to, on, and

after January 1, 2007 with respcct to:

I. Flashing light and sign for the Ormet Plant on Route 7 to the west of tlle
Ormet Plant (Soulh Central Account No. 846-201-006). Installed
4/6/1998.

2. Ormet employee parlc just to the soutli of Route 7 and to the east of the
Ormet Plant (South Central Aecount No. 846-153-001). Installed
6/1/1982,

3. Sign for the Ormet Plant on Route 7 to the east of the Ormet Plant (South
Central Account No. 846-151 -001). Installed 8/1 /1965.

4) As part of this Stiprilation, Ortnet has entered into an electric service contract

(Contract) which rellects the provisions of this Stipulation which are applicable to

the Contraet. The Contract, a copy of which is attached as Attachrnent I, shall be

deenred to have been approved by the Cornmission as part of the Commission's

approval of the Stiptdation.

5) Generation, transmission and distribution service will be supplied by ARP Ohio.

Such service will meet Onnet's peak demand of approximately 520 MW at a 99%

load factor (fnll opet•ation). AIiP Ohio's generation service (which will be
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sttpplied one-half (50%) by CSP and one-half (50%) by OPCO) will be supplied

only for eonsumption at Ormet's Harmibal, Ohio facilities and such power and

energy will not be resold or transferred by Ormel, regardless of any opportunities

for sucli transactions.

6) This Stipulation will become effective upon approval in a final order of the

Commission. Should the Commission's final order be appealed to the Supreme

Court, or become involved in some other judicial process, this Stipulation and the

related Contract will be suspended for the daration of such appeal or other process

and/or during any remand to the Cotmnission. Prior to Januaiy 1, 2009, Ormet

shall not switch to service froni a Compctitivc Retail Electrie Service Provider.

Orniet cannot initiate any proceeding or otherwise petition the Conunission or any

court of competent juiisdiction to require either CSP or OPCO, or both, to provide

generation service under any established rate schedule of either CSP or OPCO or

at a rate lower than such schedules wittiout tlre express written consent of AEP

Ohio.

7) For the period January 1, 2007 througli December 31, 2008, Onnet will pay $43

per megawatt-hotu• for generation setvice. This price is agreed upon based on

Ormet's representations that after a brief ramp-up period it will operate at a full

load of approximately 520 MW at a 99% load factor. In addition, Onnet will pay

tariff rates and all applicable tiders to ABP Ohio for transmission and distribution

service. Such tariff rates and riders will be equivalent to OPCO's Schedule GS-4

for one-half (50%) of Ormet's load and CSP's Schedule GS-4 for one-half (50%)

of Ormet's load. A list of the crn-rently existing tarilf rate components and riders,
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and their location in CSP's and OPCO's Commission-approved tariffs, is attached

to this Stipulation as Attachmert H. In addition, to the extent required by law,

Oi-met will self assess the Ohio kWh tax.

8) The Contract will not be transferable by Ormet to any other party without the

consent of AEP Ohio. In the event of a change in control of Ormet, and assuming

the continued operation of the Hannibal facilities, Orinet agrees that it will

tnaintain substantially the same level of operations (approximately 520 MW at a

99% load factor), employment (approxiinately 1,000) and local purchasing

practices (about $15,000,000 to $18,000,000 per year in the Monroe County area).

9) Onnet will provide AEP Ohio a deposit equivalent to 130% of the anticipated

monthly billing for Ormet's Hannibal facilities at full operation. During the

ramp-up period which is expected to occur after Ormet reopens its Hannibal

facilities, not to exceed six (6) months, Oinzet shall provide a deposit equivalent

to 130% of the anticipated next roonth's billing for the Hannibal facilities. The

generation- and transmission-related portion of the deposit will be refunded to

Ormet upon Ormet's election to take generation and transmission service from

another electrie supplier afler December 31, 2008, provided that Onnet does not

have any outstanding balance with AEP Ohio. Oimet agrees to immediately

reestablish a deposit equivalent to 130% of the anticipated monthly generation-

and transmission-related billing for the Ilannibal facilities at full operation should

Oimet return from such other electric suppliez to once again take generation- and

transmission-related setvice from either CSP or OPCO, or both. All deposits

under this Stipulation shall be made by Electronic Eunds 'IY•ansfer not later than
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five (5) business days before the beginning of the next montli. Shonld Otmet fail

to provide its deposit in accordance with these terms, Oranet agrees that AF,P Ohio

has the unilateral right to disconnect service to Ormet three (3) days after

providing written notice of disconnect to Otmet. This provision shall remain in

effeet for so long as Omiet takes any service from either CSP or OPCO, or both.

10) Ormet will prepay, by Electronic Funds Transfer, its monthly bill for generation,

transtnission, and distribution service by making payments threc (3) business days

prior to the stait of each month (December 27, 2006 for the first service tnonth of

January 2007) and prior to the 15"' of each month in an amount equivalent to one-

half (50%) of the antieipated billing for that month for the Hannibal facilities.

Except for during the ramp-up period, the anticipated monthly billing will be

based upon full operation. Should Ormet fail to make a payment within two (2)

business days of when it is due, Ormet agrees ttlat AEP Ohio has the unilatcral

right to disconnect service to Orrnet three (3) days after providing written notice

of disconnect to Otmet. This provision shall remain in effect for so long as Orrnet

takes any setvice from either CSP or OPCO, or both.

11) AEP Ohio will tnake a filing prior to the start of 2007 which will set a market rate

for generation service to Ormet's Hamiibal facilities for 2007. AEP Ohio will

make a frling p3or to the start of 2008 which will set a market rate for gcneration

service to Ormet's Hamiibal, Ohio facilities for 2008. Such market rate, which

will be subject to the Commission's review, shall reftect all generation-related

services, including, but not litnited to the market for capacity, energy (on-peak



and off-peak), losses to the met'ering point and load following to meet the

requirements of Ormet's 1-lainiibal facilities.

12) For the puipose of compensating AEP Ohio for the differential between service at

the market rate established by AEP Ohio's filings under Paragraph 11 and the $43

per megawatt-hour charge for geoeration service under Paragraph 7, AEP Ohio

will be permitted to amoriize to income, in the amount of such differential,

without reducing rates, their Ohio Franchise Tax phase-out regulatory liability,

totaling $56,968,000.

13) In the event that the ainortization of the Ohio Franchise Tax phase-out regulatory

liability does not fully compensate AEP Ohio for the differential between service

at the niarlcet rate established by AEP Ohio's filings under Paragraph 11 and the

$43 per megawatt-hour charge for generation service under Paragraph 7, AEP

Ohio will be permitted to recover that differential under the "Additional 4%"

provision of the eurrent Rate Stabilization Plan. See Section 3, pages 8 and 9 of

AEP Ohio's February 9, 2004 application in Commission Case No. 04-169-EL-

ITNC. Jn the event that AEP Ohio recovers the entire differential between service

at the niarket rate established by AEP Ohio's filings under Paragraph 11 and the

$43 per megawatt-hour charge for generation service under Paragraph 7, without

having to amortize the entire Ohio Franchise'I'ax phase-out regulatory liability,

AEP Ohio will retain the unamortized portion on its books and tho treatment of

that balance will be determined by the Cominission in AEP Ohio's next base rate

proceeding. AEP Ohio's recovery of the differential through either the

amortization of the Ohio Franchise Tax pltase-out regulatory liability and, if
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necessary, the "Additional 4%" provision will be accomplished in a nianner

which rnatches the projected differential and the recovery in the same accounting

period,

14) In the event Onuet files a petition for relief under the Bankruptcy Code or an

involuntary petition for relief under Bankruptcy Code is filed against Ormet,

Onnet acknowledges and agrees that:

a. The payment anangenient spccified in Paragraph 10 above, with payments

made in advance of usage will remain in effect as specified in this

Stipulation.

b. Orniet will not file a pleading with the applicable bankruptcy court that

seeks to liinit or avoid its obligation under the deposit or advance paytnent

provisions of this Stipulation. See Paragraphs 9 and 10 above,

respectively.

c. Ormet finther agrees that in the event of a bankruptcy AEl' Ohio has the

first claim on any deposit held under this Stipulation for any amounts

owed atid any ftiture costs to be incurred as result of AEP Ohio's service

to Ormet.

In the event that the bankruptcy court does not pormit the provisions of either

Paragraph 14 a., b., or c. to be impleinented, Onnet will provide AEP Ohio,

within twenty (20) days of the petitiori date, with a post-petiNon security deposit,

as adequate assurance under § 366 of the Unitecl States Bankruptcy Code (I 1

U.S.C. § 366), in the amount equivalent to 130% of the anticipated monihly

billing for the plant at fiill operation.
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15) All necessary waivers of Conunission rules shall be considered granted by the

Cotmnission's adoption ofthis Stipulation.

16) SCP will withdraw its Notice of Appeal in Supreme Court Of Ohio Case No. 06-

1866 after the Commission adoption of the Stipulatiori and the later of the time for

administrative or appellate review of the Commission's order adopting the

Stipulation has expired or, if such review is pursued, such review is completed.

17) Upon the Conrmission's adoption of the Stipulation, CSP, OPCO and SCP will

submit to the Coinmission modified territorial maps consistent with the provisions

of this Stipulation.

18) Since the Signatory Parties are waiving their rights to appeal the factual and legal

conclusions contained in the 7une 14, 2006 Opinion and Order, they agree to not

re(y on such conch sions in any future proceeding. Further, the Signatory Parties

urge the Commission to indicate in its order adopting this Stipulation that such

conclusions were unidue to the facts and circumstances in this proceeding and do

not provide any prccedent for any future proceeding.

Nothing in this Stipulation shall be used or eonstrued for any purpose to imply, suggest or

otherwise indicate that the results produced through the compromise reflected herain represent

fully the objectives of any Signatory Party.

No Signatory Party will challenge or directly or indirectly support any challenge to the

reasonableness or lawfuhxess of the provisions of this Stipulation.

This Stipulation is submitted for purposes of this proceeding otily, and is ttot decmed

binding in any otlier procceding, except as expressly provided hercin, uor is it to be offered or

relied upon in any other proceedings, except as necessary to cnforce the terms of this Stipulation.
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In fact, none of the Signatory parties have submitted the entirety of the case they would have

otherwise filed or will file if this Stipulation is rejected.

1'he agreetnent of the Signatory Parties reflected in this document is expressly

conditiotted upon its acceptance in its entirety and witttout alteration by the Connnission.

The Signatory Parties agree that:

A. if the Commission rejects all or any part of this Stipulation, or othetwise

matcrially modifics its terms, any adversely affected Signatory Party shall

have the right, within thirty (30) days of the Commission's order, either to

file an application for rehearing or to terminate and withdraw froni the

Stipulation by filing a notice with thc Commission;

B. if an application for rehearing is filed, and if the Commission does not, on

reliearing, aceept the Stipulation without matetial modification, any

Signatory Party may terminate and withdraw from the Stipalation by filing

a notice with the Comrnission within ten (10) business days of the

Commission's order or entry on rehearing; and

C. if any portion of this Stipulation is found by a reviewing Court to be

unlawful, or if any law is enacted which prohibits the continued

application of any tetm of this Stipulation, any Signatory Patty advcrsely

affected by any such judicial decision or statutory enactment may

withdraw its support for this Stipulation by filing a notice to that effect

with the Cotntnission within thirty (30) days of sueh judicial decision

becoining final or sueh law becoming effective.
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If a Signatory Party pursues any action provided for in pat[s A, B or C above, a hearing shall go

forward, and the parties shall be afforded the opportemity to present evidence through witnesses,

to cross-exainine all witnesses, to prescnt rebuttal testimony, and to file briefs on all issues and

pursue all remedies available in a court of competentjurisdiction.

` The Signatory Parties agree and intend to support the reasonableness and legality of this

Stipulation before the Commission, and in any appeal from tha Commission's adoption and/or

enforcement of'this Stipulation.
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IN WITNESS WHEREOF, this Stipulation and 12ecommendation has been agreed to as

of this 20°i day of October, 2006. The undersibmed parties respectfully request the Commission

to issue an Qpinion and Order approving and adopting this Stipulation.

^.^•
Ohio Power Company

Columbus Southern Power Conrpany

3/f.v^ ^ :^f_,^^
Onv(et Primary Aluminum 'orpoi•ation and
Ormet Aluminum Mill Products Corporation

Staff of the Public Utititics Commissio of Olt^

^^oL^i

Ohio Encrgy Group

United Steel, Paper and Forestry;
Rubber, Manufacturing, Energy, Allied lndostrial and
Service Workers tnternational Union

15



Attachment I

'This Contract entered into this __ day of October 2006, by and between Colurribus Southent Power Company and Ohio
Power Company, hereafter called AEP Ohio, andOrlnet Primary Aluminuni Corporation, 1233 Main Street, Wheeling, West

Virgiuia 26003, hereafler callcd the Customer,

Witnessetlt;
For and iu consideration of the mutual covenants and agreements hereinafter contained, the par'ties hereto agree with

cacll other as follows:
AEP Ohio agrees to furnislt to the Custonter, daring the tetm of this Contract, and the Custonter agrees to take from

AEP Ohio, subject to AEP Ohio's standard Terms and Conditions of Ser'vice as regnlarly filed with the Public Utilities

Commission of Uhio (Commission) and the fertns and conditions as set forth in the SNptdation and Recommendation in Case
No, 05-1057-BL-CSS as approved by the Connnission which is attached hereto and hereby made a part of this Conn•act, all
the elcctric energy of tlte character speeified lterein that shall be pnrchased by the Customer in the premises located at the
Custonter's liaonibal, Ohio facilities. In the event the regularly t3lecl'l'erms and Conditians of Service conflict with the ternvs
and conditions set forth in the Stipulation and Recommendation, the latter terms and conditions will be eontrolling.

AEP Ohio is to furnish and the Customer is to take electric energy under the temvs of this Contract for a period of up
to 24 motNhs frotn ttte time sttch service is commeneod and ending at midnight on December 31, 2008. The date that setvice
shall be decmed to have commenced under this Contract shall be thc later of Jannaty I, 2007 or the effective date of the

Stiptilation in Case No. 05-1057-EL-CSS,
The electric onergy clelivered ]rereunder shall be alternating current at approximately 138,000 volts, 3-wire, 3-phase

ancl it shall be delivered at the interconneotion of AEt' Ohio's two double-circuit 138-kV steel tower transmission lines with
the Custotner's two double-circuit 138-kV steel tower transmission lines (i.e. in Ohio 'I'ownship, Monroe Cowriy, Ohio at
Tower 39 on double circuit Line #1 and at Tower 38 on double circuit Line #2), which shall eonstitute the point of dolivety
under this Contract. 'I'he said clectric energy shall be delivcred at reasonably close maintenance to constant potential and
f'requency, and it shall be measured by a nteter or meters owned and installed by AEP Ohio and locatcd at the Kammer

Substation,
The Customer's contraet capacity is hereby fixed at 520,000 kW/kVA. Beginning 7uly 1, 2007, the tninimunt

billing demand for this Cmihact shall be 312,000 kW/kVA.
There are no unwritten understandings or agreements relating to the service herein above provided. This Contract

shall be in full force and effect wlten signed by the autlwrizeil representatives of tlle parties hereto, subject to the approval of

the Public Utilities Cwnmission of Ohio in Caso No, 05-1057-EL-CSS.
'I'he Customer agrees that its electrical incitities shall not be interconnocted with any facilities other than AEP Ohio's

facilities unless written authorization is received from AEP Ohio.

Colunibus Southern Power Company Ormet Primary Aluntimun Colporatimi

Ohio Powcr Company

BY: - __ BY:_. ___
(Signamrc) (Signalure)

(Printed Namc) (Printed Name)

Title: Title:

Datc: Date: , .._
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Attachment 2

Sheat No._ _
Tariff Rate or Rider CSP OPCo

Customer Charge 24-1 24-1

Demand Charge 24-3 24-1

Reactive Demand Charge 24-1

Universal Service Fund Rider 60-1 60-1
,-^-

Ener fficienoy Fund Rider-- _- ^..
kWh Tax Rider

61-1
-

62-1

61-1
-.
62-1
-

Gross Receipts Tax Credit Rider 63-1 63-1

Municipal lneome Tax Rider..-_
Franehise Tax Rider

65-1
66-1

65-1
66-1

, -
Regulatory Asset Charge Rider
Provider of Last Resort Charge.Rider

67-1
69-1

67-1
69-1

Monon ahela Power Litigatioii Tennination Ride r
Transmission Cost Recovery ltider

73-1
75-1

---
75-1

-^-. -
Major Storm Cost Recovery Rider 77-1 7-
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BEFORE

THE PUI3LIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Standard Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission
Riders for Electric Utilities Puisuant to
Sections 4928.14, 4928.17, and 4905.31,
Revised Code, as amended by Amended
Substitute Senate Bill No. 221.

Case No. 08-777-EL-ORD

ENTRY ON REHEARING

Che Commission finds:

(1) On July 7, 1999, the governor of the stat:e of Ohio signed
Amended Substitute Senate Bill No. 3 (SB 3). That legislation,
among many things, established a starting date for competitive
retail electric service (CRES) in the state of Ohio and provided
for the establishment of a market development period (MDP)
for each electric utility. After the MDP, pursuant to Seetion
4928.14(A), Revised Code, as originally enacted into law, each
electric utility was required to provide consuiners, on a
comparable and nondiscriminatory basis within its certified
territory, a market-based standard service offer (MBSSO) to
maintain essential electric service to consumers, including a
firm supply of electric generation service. Pursuant to Section
4928.14(B), Revised Code, each electric utility was required to
offer customers within its certified territory an option to
purchase CRES after its MDP ends, the price of which is to be
determined through a competitive bidding process (CBP). On
December 17, 2003, the Comrnission issued a Finding and Ortier
in Case No. 01-2164-EIrORD which adopted, with certain
modifications, staffs proposed rules for processing applications
to establish the MBSSO and CBP in Chapter 4901:1-35-01, Ohio
Administrative Code (O.A.C.).

(2) On May 1, 2008, the governor sigried into law Amended
Substitute Senate Bill No. 221 (SB 221) amending various
provisions of SB 3. Ainong those amendments were changes to
Section 4928.14, Revised Code, to establish a standard service
offer (SSO); Section 4905.31, Revised C`ode, to approve

This ie to certify t):xat tkae i.ma4es appe-,arang aro eaa
ncCUrnte anci coaq.7.vte raprol'au.c¢:io.- o',-: a ca e filo
docw¢eat delivore in tha regular eourou of wu kizesa.
T^aAaicisia^ ^ naka rI f Ir `f
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(3)

reasonable arrangentents; and Section 4928.17, Revised Code, to
establish corporate separation plans. Pursuant to the amended
language of Section 4928.14, Revised Code, and new Section
4928.141, Revised Code, electric utilities are required to provide
consumers with an SSO, consisting of either a market-rate offer
(MRO) or an electric security plan (BSP). 1'he SSO is to serve as
the electric utility's default SSO. Electric utilities may apply
siniultaneously under both options; however, at a minimum,
the first S.SO application must include an applicaticm for an ESP.
The amendments to Section 4905.31, Revised Code, modify the
applicability of reasonable arrangements and the amendments
to Section 4928.17, Revised Code, impose additional
requirements on electric utilities relating to the transfer of
assets.

On September 17, 2008, the Commission issued a Finding and
Order (Order) adopting four chapters of administrative rules.7
The four chapters are as follows:

(a) A complete rewrite of. Chapter 4901:1-35, O.A.C.,
which includes procedural requirements for filing
applications for an MRO and ESP as well as filing
requirements for such applications in accordance
with SB 221;

(b) Chapter 4901:1-36 to establish procedures for the
implementation of transmission riders;

(c) IZescind Rule 4901:1-20-16, O.A,C„ and revise and
place the existing Commission requirements in a
stand-alone Chapter 4901:1-37 to address electric
utility corporate separation between affiliated
entities, as well as new SB 221 requirements;

(d) Chapter 4901:1-38 to establish procedures for
approving reasonable arrangements between the
electric utility and customers.

(4) Section 4903.10, Revised Code, provides that any party who has
entered an appearance in a Coinmission proceeding may apply
for rehearing with respect to any matters determined by filing

Hetcaf[eq the Conunission wi]l mEer to spec:ific rules by their last two rturnbers in.stcad of tim fut7 code section being
discussed in eacli subsection of the Bntry on 12ehearutg.
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(5)

an application within 30 days after the entry of the order upon
the journal of the Coinmission.

On October 17, 2008, the Commission received applications for
rehearing from the Ohio Consumer and Environmental
Advocates (OCEA), Columbus Southern Power Company and
Ohio Power Company (AEP), Ohio Edison Company, 'I'he
CIeveland Electric Illuminating Company and T1ie Toledo
Edison Company (FirstEnergy), Alliance for Real Energy
Options (Alliance), Duke Energy Ohio, Inc. (Duke), and the
Ohio Environmental Council (OEC). On October 27, 2008,
memoranda contra were filed by OCEA, Industrial Energy
Users-Ohio (IF,U), and Firstl;nergy. Additionally, Duke filed a
motion for a protective order to protect the confidential
information contained in responses to its RFP for peaking
and/or intermediate power supply in response ta SB 221, which
was attached to its application for rehearing, No one responded
to Duke s motion. The Commission will grant Duke's motion
for a protective order for purposes of this rehearing only. The
protective order shall be in effect for 18 months from the date of
this Entry on Rehearing.

These parties raised a number of assignments of eiror
associated with the rules that the Commission adopted on
September 17, 2008. By entry dated November 5, 2008, we
granted rehearing for further consideration of the matters
specified in the applications for rehearing. In this entry, the
Commission will address the assigrunents of error raised which
we believe warrant modification to the rules that we have
adopted or where furthcr clarification or discussion in needed.
To the extent an allegation of error is raised that is not directly
addressed herein or not incorporated in the rule modifications
that we adopt, it has been rejected. Additionally, we have
modified Rule 02 for each of the four chapters to clarify that the
Commission's ability to waive rule requirements does not
extend to requirements mandated by statate. Consideration of
the applications for rehearing will be addressed tinder the four
rule chapters set forth below.
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Chapter 4901 1-35 Electric Utility Sfandard Service Offer

(6)

(7)

(8)

(9)

Several of the arguments raised on rehearing involved Rule 03.
In general, FirstEnergy and AEP contended that various
provisions of the rules exceed legislative authority or are
inconsistent with the provisions of SB 221. We have made
certain modification.s to clarify our intent of these rules;
however, for the most part we believe that the rules, as
originally adopted, provide a process to carry out the directives
of SB 221 and amplify its provisions. The following paragraphs
address various arguments raised on rehearing regarding

Chapter 35.

AI'P questions the Commission's definition of "Rate Plan" as an
SSO approved by the Conunission prior to January 1, 2009,
instead of an 5S0 in effect on the effective date of SB 221 as set
fortli in Section 4928.01(A)(33), Revised Code. The Commission
used the terminology "prior to January 1, 2009," to make it clear
that we are giving consideration to all the terms of a rate plan in
effect on the effective date of SB 221, even those terms of a rate
plan that may take effect after the effective date of SB 221.

OCEA argues that a new section designated as Rule 03(B)
should be adopted regarding portfolio management to address
requirements to implement a 10-year procurement plan for both
MROs and ESPs. The Commission supports procurement
plaruling but believes that such activities should be reviewed as
part of long-term forecasting rather than as part of SSO plans
that are more likely to be three years or less. We also find that
OCEA's rcquirements for such procurement plans do not
provide enough flexibility for electric utilities to develop
specific portfolio management and resource procurement plans
to nieet their specific needs,

AEP argues that Rule 03(B)(1)(a), which describes condifions
that utilities niust meet for transmission alternatives for utilities
that are not part of an Regional Transmission Organization
(RT'O), goes beyond the scope of the language of Section
4928,142(B)(1), Revised Code. The purpose of this rule
provision is to clarify what the Commission considers
"comparable artd nondiscriminatory access to the electric
transmission grid" as set forth in 1he statute. The fact that thc
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Commission amplifies the statute by stating in its rules that
alternative conditions for electric utiliHes that are not part of an
RTO "include non-pancaked rates, open access by generation
suppliers, and full interconnection with the distribution grid"
can hardly be considered as the Cominission being inconsistent
with the statute. Under Section 4928.06, Revised Code, the
Commission has the ability to adopt rules to carry out the intent
of SB 221. By promulgating this rule provision, the Commission
has not exceeded its authority.

(10) FirstEnergy also makes similar arguments as AEP with zegard
to Rule 03(B)(1)(b), concerning the establishment of an RTO
independent market monitor. FirstEnergy states that Section
4928.142(B)(2) provides that an RTO, must have a market
znonitor function and the ability to identify and mitigate market
power. It argues that the Cornmission's rule goes beyond the
statutory intent by requiring that there exists a market monitor
independent from the RTO and that such monitor lias the ability
to identify and mitigate market powcr. The Commission
believes that it is critical that there be an independent market
monitor function that has the ability to identify inarket abuses
and to effectively miflgate the conduct of the market
participants because experience demonstrates that these
characteristics are necessary components of the ability to
mitigate market power. Without such a requirement, the RTO
does not 11ave a viable market monittoring function that the
statute requires. The market mortitor or RTO must have the
flexibility to identify and mitigate the exercise of market power
in the inarkets essential to creating a competitive market. The
risk that a generator may use its market power to discriminate
or alter the costs paid by independent competitive retail electric
suppliers poses a significant barrier to entry into the retail
market. Moreover, pursuant to Section 4928.02(H), Revised
Code, it is the policy of this state to ensure retail electric
consiuners protection against market deficiencies and market
power. 'Phe Comrnissioii s rule is necessary to carry out the
intent of the statute and state policy. The Commission has
revised Rule 03(B)(1)(b) to more clearly capture our position
and at t).1e same tiine xnore closely adhere to the intent of Section
4928,142(B)(2), Revised Code.
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(11) Al1,P and FirstEnergy both take issue with Rule 03(B)(1)(c),
regarding public availability of electricity pxicing information.
They believe that the Commission's rule on this subject exceeds
the statutory requirements of Section 4928.142(B)(3), Revised
Code, which only requires that the information be "available
publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy
products that are contracts for delivery beginning at least two
years from the date of the publication and is updated on a
regular basis." The Commission's rule, as adopted in our
Order, requires that the information be "independent and
reliable," that the information be for "any product or service
necessary for a winning bidder to fulfill contractual
obligations," that the information "be available to any person
requesting it" and "for use in a proceeding before the
commission," and lastly that the information "be updated on at
least a monthly basis." Among other things, FirstEnergy argues
that requiring pricing information on any product or service
necessary for a winning bidder to fulfill eontractual obligations
resulting from a competitive bid is much broader than just for
on- and off-peak power. Rule 03(B)(1)(c) must implement
Section 4928.142(B)(3), Revised Code, in a manner consistent
with the statute as a whole, which was intended to ensure
effective competition, including competitive bidding to provide
standard offer service culder an MRO. In implementing the
requirement for published information on the prices of "energy
products," AEP and FirstEnergy would have us use an overly
narrow and technical definition. To ensure that many different
suppliers can compete to provide standard offer service, reliable
forward price inforniation needs to be availablc so that
suppliers making physical or financial forward commitments
can conunit to future prices and manage their risks. 'The rule
appropriately adopts a conunon parlance meaning for the term
"energy products," encompassing those products of electric
energy production that would be "necessary for a winning
bidder to fulfill the contractual obligations resulting from the
competitive bidding process." The rule eii.tiures that what will
be acquired on a forward contract basis through the competitive
bidding process is consistent with available foivrard price data.
The rule requires that price data be reliable so as to avoid
circutnstances obseived in other energy commodity markets
where published price data have beea) called into question.
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However, we are modifying our proposed rule to delete thc
reference to the information being sufficiently reliable and
available for use in a proceeding before the Conunission, as it
appears to be urirtecessary to the proper operation of the rule.
Also, we have clarified the rule to indicate that a pay
subscription service shall be available "under standard pricing,
terms, and conditions" to any person requesting "a
subscription." The rule requires the information to be updated
at least monthly based on the availability of monthly products
and services in the market. Information that is available more
frequently than monthly would qualify under the rule.

(12) With regard to Rule 03(B)(2)(b) and (c) concerning pro forma
financial projections and rate impacts of CBP plans, AEP and
FirstEnergy argue that the rule is too broad. AEP argues that
such information is not needed from the electric utility's
transmission and distribution services, as the rule requires, but
only from generation service which is encompassed by an MRO.
FirstEnergy adds that requiring pro fornna projections of the
effect of the CBP plan upon generation, transmission, and
distribution of the electric utility or its affiliates goes beyond
statutory requirements as it applies to affiliates. The
Cotnmission finds that although the impact of a CBP will be
largely on generation service, there may be some impact on
transmission and distribution services based upon wltat a utility
proposes as part of its MRO. With respect to looking at the
impact on affiliates, we have reconsidered this requirement and
have deleted language related to affiliates in Rule 03(B)(2)(b) as
not being necessary to consider CBP effects on the electric

utility..

(13) In the Order, we modified the Commission staff's (Staff)
proposed language in Rule 03(B)(2)(d) and (n) and 03(C)(8) to
reflect that provisions of an SSO application must be "consistent
with and advances" instead of °achieve' the policies of the state
as set forth in divisions (A) to (N) of Section 4928.02, Revised
Code, recognizing the need for flexibility in attcmpting to
satisfy those policies. AEP and FirstEnergy object to the
addition of the term "advances," stating that certain of the
policy statements are not necessarily compatible with each other
nor should they be prerequisites to approval of an MRO or ESP
application. The Conunission finds that the intent of this
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language is to ensure that all of the policy statemenfs in Section
4928,02, Revised Code, are considered when an electric utility
develops an SSO application. We, therefore, find no
inodification of this language is warranted,

(14) OCEA requests, with respect to Rule 03(B), that a new division
be added to the list of what is to be included in a CBP plan.
OCEA contends that division (o) be added to 03(B)(2) which
would require the reporting of existing obstacIes to providing
an MRO. OCEA's proposed language is as follows;

An explanation of known and anticipated obstacles
that would provide difficulties or create barriers for
the adoptiort of the proposed bidding process so
that participation by electric suppliers will be
encouraged.

The Commission finds this inforrnation will be helpful in

developing a CBP for an MRO and the rule has been modified
accordingly. OCEA also points out that Rule 03(B)(4)
regarding goverrunent aggregation programs in relation to an
MRO should be corrected to reference Section 4928.20(K) rather
than Section 4928.20(J) of the Revised Code, inasmuch as (J)
only relates to ESPs. 'l'he Commission finds this modification
to be appropriale and has made the change to the rule.

(15) Among the general requireinents for ESPs in Rule 03(C)(2) is the
requirement that an electric utility provide pro forma financial
projections of the effect of the FSP's implementation upon the
electric utility. AEP argues that an TiSP does not establish the
SSO on a cost-based analysis artd is ultimately governed by a
top-down retrospective excessive earnings review. AEP asserts
that the requirement of pro forma financial information is
withotit basis in statute and constitutes improper prospective
evaluations of the significantly excessive earnings test and
should thus be deleted. In our Order, we rejected AEP's
characterization of this information as constituting an excess
earnings test and found that, due to the conlplexity of an ESP,
the approval of such a plan should be made in the context of all
available information, including pro forma financial projections.
By requesting such information, the Conuxtission is not
changing the statutory standard of Section 4928.143(C)(1),
Revised Code, under which an ESP is to be approved, nor is it
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requiring a cost-based FSP. Further, in deternuning whether an
ESP is in the aggregate more beneficial, the Comtrtission must
find that the ESP so approved, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate
as compared to the expected results that would otherwise apply
under Section 4928.142, Revised Code. The requested financial
information will be helpful in making these determinations.
Accordingly, we conclude that the requested modification is
unnecessary and we decline to adopt it. I

(16) OCEA has requested that the Conunission add additional
details to various paragraphs of Rule 03(C). The Commission
has considered these suggestions and finds such additional
details are either unnecessary or more appropriatc for
consideration in individual ESP application reviews.

(17) FirstEnergy raises a concern with the phrase "as an offset" in
Rule 03(C)(9)(a)(ii) when considering any benefits available to
the electTic utility as a result of the sale of emission allowances
or coal in ESP applications. FirstEnergy argues that this phrase
assumes that the treatment and accounting of ernission
allowances always should result in a credit to customers, which
is not always the case. The Commission agrees and has
modified the rule to delete "as an offset" to encompass all
circumstances.

(18) Both AEP and PirstEnergy argue that Rule 03(C)(9)(a)(iii),
relating to an elcctric utility's demonstration in an ESI'that costs
passed through a fuel cost automatic recovery mechanism are
prudent, is misplaced and that such a prudence review be
performed in subscquent reviews required by Rule 09(C).
Tnasinuch as Rule 09(C) requires that costs incurred and
recovered through quarterly adjustments are to be reviewed in
a separate proceeding outside of the automatic recovery
provision of an ESP, the Commission has deleted Rule
03(C)(9)(a)(iii) as urulecessary and added this provision to Rule
09(C).

(19) AEP asserts that Rule 03(C)(9)(b)(i) is inconsistent with the
provisions of Section 4928.143(B)(2)(b), Revised Code, by
requiring that a proposed facility being built as part of an ESP,
and costs recovered tlirough an unavoidable surcharge, must
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have been already reviewed by the Commission through a
separate integrated resource planning (IRP) process. The
Comtnission does not believe that requiring the 1RP process be
performed as part of a filing pursuant to Rule 4901:5-5-05 is
prohibited by Section 4928.143(B)(2)(b), Revised Code. It is not
unreasonable for the Comxnission to use the results of the IRP
process to determine the need for construction of a facility being
proposed as part of an ESP proceeding. Making a
determination of need for a generating facility requires
consideration of forecasts, existing and new resources, and the
impacts of alternative resource strategies. Given that an IRP
proceeding is where an electric utility files its forecasts and
resource plans and the Commission reviews the electric utility's
analysis of resource alternatives, an IRP proceeding is the
appropriate proceeding in which to identify the characteristics
of needed new resources. Accordingly, the purpose of this rule
provision is to recognize that it is a more efficient use of time to
already have the facility previously considered as part of an IRP
process prior to rnaking a request for an unavoidable surcharge
in an ESP proceeding.

(20) With respect to the inclusion of a proposed compctitive bidding
process for construction of facilities as part of an ESP
application, Al1' argues that having a previously approved
process for the proposed facility on a case-by-case approval is
not practical or efficient. AEP believes a standardized bidding
process should be approved by the Commission or established
through the Corrunission's rules. The Commission has
modified Rule 03(C)(9)(b)(ii) to provide for the possibility of the
use of a previously approved process for competitive bidding
which would be applicable to the facility in question.

(21) Rule 03(C)(9)(b) provides requirements for an electric utility
which is seeking to include unavoidable surcharges for certain
expenditures pursuant to division (B)(2)(b) and ($)(2)(c) of
Section 4928.143, Revised Code. In its rehearing application,
Duke proposes a bidding process appropriate for the dedication
of load from existing generating assets, rather than newly
constructed facilities. Duke argues that the purchase price of
Iong-term capacity dedicated to serve customer load in Duke's
certified territory can be locked in for the life of the generating
asset. Absezit the recovery of the cost of such an arrangentent
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through an unavoidable charge, Dulce argues it is unable to take
the economic risk of obtaining dedicated long-term capacity. As
we stated in our Order, we believe that the impetus for division
(B)(2)(b) and (B)(2)(c) of Section 4928.143, Revised Code, was a
concern that the market might not provide sufficient means for
the creation of additional generation resources which might be
needed in the fufure. Existing resources are already available to
Ohio consumers thi-ough the market. Further, we agree with
Duke that Section 4928.143(B)(2)(c), Revised Code, providcs for
an unavoidable surcharge for a long-term capacity arrangement.
The subject of this code section is electric geilerating facilities
that are sourced through a competitive bid process, that have
undergone an integrated resource review, will be dedicated to
Ohio consumers for the life of the facility, and, most
importantly, must be newly used and useful after January 1,
2009. Duke's use of its existing generation plants does not meet
this last requirement nor can the facilities be dedicated for the
life of the facilities if they were constructed many years before
being dedicated. Accordingly, Duke's argument is rejected.

(22) FirstEnergy asserts that paragraph.s (C)(9)(g) and (h) of Rule 03
impose cost-based type requirements on any alternative
mechanism to distribution service ratemaking and a cost-benefit
analysis for proposed, economic development, job retention or
energy efficiency programs to be included in an ESP
application. PirstEnergy argues that divisions (B)(2)(h) and (i)
of Section 4928.143, Revised Code, do not require cost-based
standards or cost-benefit analysis with regard to the
establishrnent of these mechanisms and programs. The
Coinmission finds no merit to FirstEnergy's arguments. In an
ESP application, the fact that the Commission requests (a) cost-
savings and rate-impact information for alternative rate
mechanisms and (b) a cost-benefit analysis of economic
development and energy efficiency programs does not mean
that the Commission will impose programs on electric utilities
beyond the scope of SB 221. The cost-savings and rate impact
information and cost-benefit analysis are needed for the
Corrunission to determine whether the electric utility's isSP is,
on balance, beneficial and whether it is beneficial to include or
modify the distribution infrastructure arid modernization
component of the ES13, given the alternative of addressing
similar issues in a dish•ibution rate case. With respect to

000028



08-777-Et. ORD -12-

economic development, job retention, and energy efficiency
programs of the electric utility undex paragraph (C)(9)(h) of
Rule 03, Section 4928.143(B)(2)(i), Revised Code, specifically
authorizes the costs of such programs to be allocated to rates
charged to other consumers. A reasonable determination
regarding whether any such proposal is a beneficial component
of an electric utility's ESP requires a comparison of the benefits
relative to the costs that will be borne by other consumers.
Moreover, such information is helpful in determining wli.ether
alternative rate mechanisms or econonuc development and
energy efficiency programs are reasonable.

(23) FirstEnergy contends that Rule 03(D), addressing time fi-ames
for Commission action on MRO and TSP applications, is not in
compliance with Sections 4928.143(C)(1) and 4928.142(6),
Revised Code. FirstEnergy argues that Rule 03(D) allows the
Commission to extend the statutory periods for the Commission
to issue an order on an MRO or ESP application beyond the
respective 90-day and 150-day periods by requiring initial
appl.ications that are not in substantive compliance with the
rules to be amended or refiled. FirstEnergy argues that an MRO
application must be acted upon within 90 days of the filing of
the application and the irutial fIling of an ESP must be acted
upon within 150 days, and that the Commission camlot delay
the start of the statutory deadlines until the submission of an
application that substantively complies with the Conunission
rules. The Conunission finds that it may be impossible to have
initial applications acted upon with the 90- and 150-day periods
set forth in the statutes and at the same time have an electric
utility conform its filiitg to the Comntission's rules upon their
taking effect when proposed rules do not become effective until
after the periods for ruling on MRO and ESP applications. For
this reason, the Conunission s Rule 03(D) states the following:

First applications that are filed with the commission
prior to the effective date of this rule and that are
deterniined by the cornrriission to be not in
substantive compiiance with this xule shall be
amended or refiled at the direction of the
conunission. The commission shall endeavor to
make a determination on an application for an ESP
that substantively conforms to the requirements of
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this rule within one hundred fifty days of the filing
of such complete application.

FirstEnergy's arguments only look at the part of the statute that
establishes time periods for reviewing applications without
considering the language in Sections 4928.142(B) and
4928.143(A), Revised Code, that requires an electric utility that
files an application prior to the effective date of the
Commission's rules, to immediately conform its filing to those
rules upon their taking effect. The first sentence of the rule
quoted above was adopted as a direct result of the language in
Sections 4928.142(B) and 4928.143(A), Revised Code. With
respect to the second quoted sentence, the Commission adopted
this provision to cover a scenario where the rules would not
become effective until after the time periods for reviewing
iiutial F.SP applications had expired, which is what has
occurred. T'he rule was adopted to provide guidancc for the
reviews of initial ESP applications that have been filed prior to
the effective date of rules. It was not intended to apply to all
FSP applacations. We have modified the rule to clarify this
point.

(24) Rule 06(A) addresses the hearings to be held to review an S'SO
application. AEP and FirstEnergy take issue with the provision
of the rule that states that "the burden of proof to show that the
proposals in the application are just and reasonable and
consistent with the policy of the state as delineated in divisions
(A) to (N) of section 4928.02 of the Revised Code shall be upon
the electric utility." They argue that this provision is beyond
the standard of review established by statute for MROs and
ESPs in Sections 4928,142(A)(1) and 4928.143(C)(1), Revised
Code. The Comrnission cannot agree that requiring an electric
utility to show that its application is just and reasonable and
consistent with the policy set for in the statute is somehow
improper or beyond the intcnt of SB 221. Although, Sections
4928,142(A)(1) and 4928.143(C)(1), Revised Code, set forth
criteria for reviewing MRO and F5P applications, there are
other provisions of SB 221 that use reasonableness standards
when looknlg at certain provisions of MRO and ESP
applications and the policies of Ohio. See Sections 4928.02(A)
and (I), 4928.142(D) and 4928.143((B)(2)(h), Revised Code.
Section 4928.02, Revised Code, establishes the policy of the State
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to be implemented throughout Chapter 4928, Itevised Code,
and thus, any reference thereto is proper. Furthermore, the
Supreme Court of Ohio has held that standard service offers
must be consistent with the state policy under Section 4928.02,
Revised Code. Elyria Foundnf Co, v. Pub. Util. Comm. (2007),114
Ohio Si:. 3d 305. Section 4928.02, states, in part, lhat the
Commission must "ensure tlie availability to consumers of ...
nondiscriminatory and reasonably priced retail electric service."
Our use of the phrase "just and reasonable" to describe what the
applicant should demonstrate is consistent with the state policy,
includng Section 4928.02(A), Revised Code. It is hard to
imagine that, althouglr the legislature set forth certain criteria
that SSO applications must meet, it was their intent that electric
ntility rates set as a result of an MRO or 1;SP application need
not be just and reasonable or that the numerous policies set for
in Section 4928.02, Revised Code, need not be considered.

(25) Rule 08 establishes a process for conducting the competitive
bidding process for providing an MRO. OCEA retluests that a
hearirtg be held on the reasonableness of the CBP plan upon the
request of an interested person. The Commission s rules
already provide for a hearing on the CBP plan as part of the SSO
application process. If OCEA is requesting that an additional
hearing be held based on any reconunended modifications or
additions to the CBP plan by the independent third party who is
administering the CBP plan, the Comsnission does not believe
there will be time to conduct such a hearing before or during the
selectiort of the least-cost winning bidders, However, the rules
already provide for the filing of a report by the independent
third party who is administering the bidding process and for
the hiring of consultartts to assist the Commission with its
review of the CBP. Fir,stFnergy has concerns with the provision
of this rule that requires the independent third party to include
in his report a list of retail rates. It believes that this
requirement should be performed by the electric utility. The
rule does not precjude the electric utility from preparing the list
of retail rates; it only requires that the rates should be included
in the report. FirstEnergy also contends that the rule should
include the statutorily mandated time period for the
Conmiission's final decision on the results of the CBP. Section
4928.142(C), Revised Code, already provides the Commission
three days to make its final determination on the CBP.
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(26) With regard to Rule 09 which addresses automatic adjustment
mechanisms approved in an ESP, OCEA suggests that the
Corrunission remove the limiting phrase "fuel and purchased
power" in the title to the rule. OCEA argues that automatic
adjustments may also include emission allowance and federally
mandated carbon and energy taxes, '1'he Commission finds the
rule itself does not limit automatic adjustments to just fuel and
purchased power. Consequently, no change is required.

(27) Alliance argues that the Commission should create a new rule
12 to address credits for deferred fuel and purchased power
charges. Alliance states that the electric utility's fuel and
purchased power costs are avoidable when customers elect to
take service from a CRFS provider. Alliance assexts that there
needs to be a rule to handle a deferral of fuel and/or purchased
power costs approved as part of an ESP, It proposes the
establislunent of a cred'zt for retail customers who are riot taking
generation service from the utility. The credit would be for the
value of the fuel and purchased power being deferred. When
the deferral is recovered in future years, the CRES customer
would then also pay the deferral along with the standard
service customers. Alliance contends that the deferral creates an
artificially low price for the ESP which is anti-competitive.
Alliance argues that granting a credit for the ainount of the
deferral would give customers more accurate and market-
reflective pricing information. The Commission finds that
issues involving how deferrals should be allocated or recovered
are best considered in individual applications where deferrals
are being requested rather than by rule.

Chapter 4901:I-36, Transmission Cost Recovery

(28) Rules 02 and 04 of this chapter set forth the purpose and scope
for the establislunent of an electric utility transmission cost
recovery rider. Alliance argues that transmission congestion
costs, which are recoverable under a transnrission cost recovery
rider approved pursuant to this chapter, are generaHy
recognized as being part of the energy component of electric
rates. As a result, Alliance contends that congestion costs
should not be recovcred through a transmission rider. OCFA
asserts that only those transmission costs that are authorized by
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the Federal Faiergy Regulatory Coimnission (FERC) should be
recoverable through the rider. The Commission finds these
requested revisions are not consistent with Section
4928.05(A)(2), Revised Code, which provides for the recovery of
cortgestion costs through the transmission rider and which
includes charges imposed not only by FERC but from an RTO,
independent transmission operator, or similar organizations
approved by FERC. We also note that if an electric utility's
generation rates are based on the delivered market price of
generation, such market prices may inclttde congestion and
other costs associated with transtiiission service. While SB 221
gives the Commission authority to establish a transrnission
rider, it is not our intent to permit the double recovery of such
costs. We will therefore clarify Rule 04(C) to indicate that
transmission related costs and associated revenues are
recoverable to the extent such costs and associated revenues are
not included in any other tariff or rider.

(29) Division (E) of Rule 03, entitled Application, establishes when
interim applications are to be filed due to substanHal cost
changes between yearly updates of the transmission rider.
Alliance asser-ks that the Corninission needs to be more specific
regarding when an interim application is needed. Alliance
suggests that the use of the term "substanttally" wllen referring
to the difference between costs projected in a previous
application and current actual costs should be revised to "three
percent or more." OCEA also takes issue with the use of the
term "projected" and suggests that the tei7n "authorized" is
more appropriate. To maintain flexibility in conducting interirn
reviews of transmission charges, the Commission will retain the
use of the word "substantially", However, we find OCEA's
suggestion to use the word "authorized" instead of "projected"
is appropriate. We have revised the rule accordingly.

(30) OCEA also argues that Rules 03 and 05 do not adequately
address the process for approving transmission cost recovery
riders. OCEA believes that hearings should be held and
intervention perniitted to adequately consider applications filed
pursuant to this chapter. Further, OCEA believes tliat the
Cornnussion's federal advocate should monitor and periodically
file reports on regional transmission organization costs that are
transmission related so that they can be used in cortjunction
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with transmission rider applications pursuant to this chapter.
The rules, as adopted, provide affected parties 40 days to file
comments and provide that the Commission shall approve the
application or set the matter for hearing within 75 days. LJnless
ordered otherwise, the rider becomes effective on the 75th day
subject to reconciliation following any hearing. We find that
Scction 4928.05(A)(2), Revised Code, authorizes the
Coinmission to establish reconcilable transmission cost recovery
riders and that the process we have implemented provides
adequate input from affected parties. Furtlier, we have
modified Rule 03(F) to clarify that affected parties may also file
motions [o intervene within the forty-day cominent period. We
also note that Staff will be reviewing the rider applications as it
has done in the past and that a specific rule requirement that the
federal advocate review transniission costs is not required
inasmuch as the Conunission can request the advocate's review
of transmission costs as a member of the Staff.

(31) Alliance also seeks clarity as to whether transmission costs are
to be recovered using a single commodity-type ratc or as two
separate rates, one commodity and the other demand, Alliance
also is unclear whether Schedule B-4 of the Appendix to Rule 03
is requesting that the clectric utility provide information on all
quarterly actual tran.smission costs back to January 2006 or just
the past two years. 11ie Commission finds that the
deternlination of whether a one or a two-part rate is appropriate
should be considered on a case-by-case basis rather than by
rule. We have, however, znodified Schedule B-4 to include
historical quarterly aetual transmission cost recovery rider costs
for the inost recent two-year period rather than go back to
January 2006.

Chapter 4901:1-37, Corporate Separation

(32) Alliance, referring back to its original comments, argues that the
Conunission's rules do not go far enough in addressing record
keeping, riondiscrimination standards regarding employee
separation, and separation between electric's utility and
affiliates' business operatioizs. We find that the information we
require from the electric utilities as part of the corporate
separation plan, the code of conduct policies to be followed by
the employees of the electric utilities and the utilities' affiliates,

000034



08-777-EL-(7TZD -18-

and the complaint procedures, aI1 contained in Rules 04 through
09, are more than adequate to address Alliance's concerns.

(33) With respect to Rule 04, OCEA requests modifications to
provisions (A)(1) and (A)(2) as they relate to electric utilities and
their affiliates functioning independently. OCEA argues that the
applicability of these provisions should be expanded to the
electric utility's employees selling power outside the electric
utility's service territory and to affiliates providing service to
customers in other electric utility service territories. Also,
OCEA requests that the cost allocation manual (CAM) should
be made available to parties in Commission proceedings. It
further contends that electric utility-comprised customer lists,
used by affiliate and nonaffiliated CRFS providers to solicit
customers, should not 4nclude phone numbers and usage data
for residential customers, should be considered confidential,
and be used for oirly selling electric services. The Commission
finds paragraphs (A)(1) and (A)(?) tn this rule are meant to
protect against market power in the electric utility's service
territory and are appropriate as adopted. With rcgard to the
electric utility-comprised custonier list set forth in paragraph
(D)(2), we find the inclusion of name; address and phonc
number to be appropriate as adopted in the rule. However, we
have added language that the Iist cannot be used by the CRES
provider for any other purpose than the marketing of electric
service to the customer,

(34) In Rule 05, OCEA wishes to lirnit joint advertising between the
electric utility and its affiliates unless it is provided on a
noildiscriminatory basis to other electric services companies.
Purther, OCEA believes that all parties to Conunission
proceedings should have access to the electric utility's
designated compliance officer for corporate separation policy
matters. The Commission finds, as it has in the past, that it
worild be unduly restrictive to prohibit joint advertising
between an electric utility and its affiliates as proposed by
OCEA. This claapter and the Commission's CRES and Electric
Service and Safety Standards rules already establish certain
requirements that apply to joint marketing between the electric
utility and its affiliates. Further, we belicvc it is more
appropriate to address the accessibility of the electric utility's
compliance officer and any other employee, as well as access to
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electric utility records showing compliance with this chapter, in
actual proceedings where corporate separations issues have
been raised rather than in this rule.

(35) With regard to the establishment of CAMs set forth in Rule 08,
OCEA requests that the minutes of the electric utility's board
meetings be maintained for three years following cessation of
the corporation and that trnderlying affiliate transaction
informafion be maintained for five years instead of tlu7ee.
OCEA also contends that Staff audits of CAMs should be
performed annually in writing, filed with the Comsnission, and
include records of affiliates sharing employees and resources
with the electric utility. The Cominission has considered these
issues when we adopted this rale and find no change is
warranted. We also find that the process for auditing the CAMs
can be established by the Commission and its Staff when an
atidit is initiated.

(36) The last rule in this chapter, Rule 09, addresses the sale or
transfer of generation assets. OCEA asserts that an application
to sell or transfer generating assets should include information
regarding the fair market value and the book value of the assets
being transferred, and state how the fair niarket value was
determined. The Commission finds this additional information
could be helpful in determining whether the transfer is in the
public interest. The rule has been revised accordingiy. AEP
argues that paragraph (F) of Rule 09, dealing with Staff access to
records of the transferor and transferee, is too broad. The
Commission finds this paragraph is not overly broad and only
relates to records relevant to the transaction.

(37) ln its Order adopfing this chapter, the Conmiission directed all
elcctric utilities to file a corporate separation plan within 60
days of the effective of this chapter. FirstEnergy has requested
that it be given 180 days to file its plan inasmuch as it currently
has a plan on file with the Conunission. The Commission finds
that, witti the revisions to corporate separation rules and the
many changes that have occurred regarding electric industry
reslructuring, existing corporate separation plans adopted as
part of earlier transition plans under SB 3 need to be updated.
We believe that 60 days from the effective date of this chapter is
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sufficient time to comply with the Commission's directive.
Accorciingly, the request is denied.

Chapter 4901:1-38, Reasonable Arrangements

(38) OCEA suggests that, as part of Rules 03 and 04, the customer be
required to provide additional information to the electric utility
and the Cammis"sion as part of an application for approval of an
economic development or energy efficiency arrangement.
OCFA believes that the customer sltould provide the contract
terms and conditions, the associated incentives, the term of the
incentives if different than the contract term, estimated armual
electric on-peak/aff-peak demand and usage over the term of
the incentives, estitnated annual electric billings without
incentives over the term of the incentives, and the estiinated
annual delta revenues over the term of the incentives. When the
Cominission adopted these rules and provided for the filing of
applications for the approval of reasonable arrangements, we
believed that the arrangements, which would contain certain of
the information OCF,A seeks to be added to the eligibility
criteria, would be included with the application. To provide
further clarity, we have amended Rules 03 and 04 to require that
a copy of the proposed arrangement be filed with the
application. We also will modify these rules to require
additional information on the costs of incentives provided.
Tnformation regarding estimated costs of incentives and delta
revenue will be considered with the electric utility's request for
a rider for revenue recovery tinder this chapter. Further, we
have modified these rules and Rule 05 to put parties on notice
that reasonable arrangements are not to violate Sections 4905.33
and 4905.35, Revised Code. Lastly, we have modified these
rules, as well as Rule 08, to permit affected parties to file
motions to intervene and file comments and objections to any
application filed pursuant to these rules.

(39) Alliance and OCEA have requested that the Conunission's rules
provide more clarity with regard to confidential ctistorner
information provided to the electric utility and the Commission,
The Cornmission llas revised Rules 03(D) and 04(C) to provide
dlat the electric utility shall request confidential treatment of
customer-specific infortnation that is filed with the Coinsnission,
with the exception of customer names and addresses. For
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consistency, we have also added a provision on confidentiality
to Rule 05, unique arrangements.

(40) (?EC disagrees witli the Cominission's decision not to adopt
Staff's proposed rule provision.s that would have required the
electric utilities to file tariffs to implement energy efficiency
programs tied to Section 4928.66(A), Revised Code. OEC
believes that the better way to promote and encourage energy
saving measures by customers is through established tariffs
rather than a case-by-case approval basis. Specifically, OEC
expresses concern that the Commissiori s decision "will rnean
thzit customer participation in every program developed by the
utility to provide incentives to customers to undertake energy
savings measures will have to be separately approved by the
Commission as a 'unique arrangement."' This concern is
misplaced. The Comrnission agrees that a tariff designed to
induce customers to implement energy savings measures could
be a powerful and useful tool in meeting our State's goals. As
such, we will consider implementing appropriate tariffs in
suitable circumstances. We simply do not choose to use this
rule as the vehicle by which to accomplish this outcome.

(41) Rule 05, which addresses unique arrangements, allows
mercantile customers to apply to the Cornrnission for a unique
arrangement with an electric utility. FirstEnergy argues that the
Coiiunission should make it clear that such applicatioivs require
the electric utility's consent before ttiey can be approved by the
Commission. We believe FirstBnergy's position is not
consistent with Section 4905.31, Revised Code, as modified by
SB 221. This section provides that a niercantile custorner may
apply to the Commission to establish a reasonable arrangement
with an electric utility. Although such arrangement requires
Commission approval, there is no requirement that the electric
titility must consent to the arrangement before the Commission
approves it.

(42) Alliance also believes that Rule 05 should be modified to
provide a period of reexainination, at least every three years, of
arrangements approved by the Conunission. Inasmuch as the
Commission is considering each application for a reasonable
arrangement separately, the Commission believes it is best to
consider when and how often each arrangement needs to be
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reexamined on a case-by-case basis rather than a fixed set
period established by rule,

(43) Rule 06 requires the filing of annual reports by each customer
and electric utility that have entered into reasonable
arrangements pursuant to this chapter. With regard to the
reporting requirements set forth in Rule 06, OCEA expressed
concern that some of the provisions of this rule are directed at
the customers receiving the reasonable arrangements instead of
the electric utilities that the Commission regulates. FirstEnergy
argucs that ttie customer reporls should be subnv.tted directly to
the Commission and that no sumrnary of these reports needs to
be filed by the electric utilities as car•rentlysequired by the rule.
The Commission has modified this rule to direct its action at the
electric utility. However, we believe it is iinportant for the
electric utilities to suininarize the custorner reports and submit
those summaries to the Staff to ensure that the electric utilities
are aware of every customer's compliance with the terins of the
reasonable arrangements.

(44) Rule 08 addresses the recovery of costs and delta revenue
associated with reasonable arrangements. OCEA asserts that
there should be a 50/50 split of the cost recovery between
customers and the utility as has been done in the past.
FirstFnergy on the other hand believes that all costs associated
with reasonable arrangements should be guaranteed recovery
by the electric utility before the arrangements go into effect,
FirstEnergy believes that such an approach will advance
regional economic growth and foster job creation. As stated in
our Order, Section 4905.31(F), Revised Code, requires
Coinmission approval for the recovery of costs incurred and
revenues forgone as a result of reasonable arrangernents, We do
not agree with FirstEnergy's interpretation of Section 4905.31,
Revised Code. At the discretion of the Commission, a
determination on cost recovery may be made at the time the
arrangement is approved or after the filing of an application for
a rider for the recovery of costs and foregone revenues. We also
note tiuat pursuant to Sect-lon 4905.31(E), Revised Code, that a
schedule or arrangement "may include a device to recover costs
incurred in conjunction with any economic development or job
retention program of the utility ..., including recovery of
revenue foregone," but the statute does not require the
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inclusion of such a device. Accordingly, no change to this rule
is warranted based on the arguments raised by OCEA and
FirstEnergy.

(45) OCEA,believes that a customer's failure to substantially comp]y
with the reporting requirements addressed in Rule 06 should
also be a reason for the electric utility to terminate the
arrangement under Rale 09. The Commission finds this
modification to be appropriate to help ensure compliance by the
customer receiving service under a reasonable arrangement.
rirstBnergy argues that the term "substantially" should be
deleted as being too ainbiguous and providing too much
discretion, The Commission bel.ieves that to modify the rule as
proposed by PirstEnergy would provide too little flexibility in
monitoring customer compliance and could create harsh
consequences for nunor noncotnpliance issues. Therefore,
PirstEnergy's request is denied.

CONCLUSION:

The Commission finds that, based on the argunients raised by various parties on
rehearing, the rules adopted by the Commission on September 17, 2008 should be
modified as set forth in this Entry on Rehearing. Attached is a copy of Rules 4901:1-35-02,
03 and 09, 4901:1-36-02, 03 and 04, 4901:1-37-02, 04 and 09, and 4901:1-38-02, 03, 04, 05, 06,
08, and 09 as modified on rehearing.

ORDER:

It is, therefore,

ORDERED, That the attached rules as modified are hereby adopted. It is, further,

ORDERED, Tltat Duke's motion for a protective order is granted for a period of 18
months from the issuance of this Entry on Reliearing. It is, further,

ORDERED, That Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-38 as modified
by this Entry on Rehearing should be refiled with the Joint Committee on Agency Rule
Review, the Secretary of State, and the Legislative Service Commission in accordance with
divisions (D) and (E) of Section 111.15, Revised Code. It is, further,

ORDERED, That the final rules be effective on the earliest date permitted by law.
Unless otherwise ordered by the Coinmission, the review date for Chapters 4901:1-35,
4901:1-36, 49011-37, and 4901:1-38 shall be September 30, 2013, It is, further,
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ORDERED, That a copy of this Entiy on Rehearing be served upon all parties filing
comments in this docket and all interested parties of record.

THl PUBLI^. TILITIES COMMISSION OF OH,IO
/r,^ ,. I

Alan R. Schriber, Chairman

Paul A, Centolella

KWS:ct/geb

Entered in the Journal

FEB 112009

Rene@ J. lenkins
Secretary

Cheryl L. Roberto
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4901: L-3S-02 Purrrose and scone,

(_A) Pursuant to division (i1) of 5ection ^928 IAt of the Reviaed Code beainnina J urutvY
L 2009 each electric utility in this state shall provide consumers, on a cornaarable
artd nondiscriminatoty basis_within its ecttifiecl terriu^try, a standard service_offcr
(SSO) of all comnetitive retail electoc srrviees necess tr^ to maintaiu essential
electric service to eonswners includine a firm sunnlv ot eleetric aeneittion service.
Pursaant to this cllaoter, an electric utilitv shall file an aupfication for commission
a roval of an SSO. Such auplication sltall be in the fonn of azt electrie securiiy )I ^al
or market rue offer purtiuant to sections 4928.142 and 4928.143 of the Revised
Code. Tl1e.dntritose af this chaPter is tn estnbtish rulet for the_ form and nroeeus
under which an electric utit^ shall file an ap^lication for an SSO and the

cotnmission's review of that apmiication.

(B) To the e,1eeitt not manduied b^ statute. the connnis5ion mav waive any requirement of
Ch tnter 4901 135 of the Achn`vtistr3tive Code for gaod cause shown.
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4901:I-3503 Nlline and contettt:s of atrl>lications.

Ceh electric utility in this state t31.in¢ an ap i ication for a standard service offec (SSO in
the fonn of an eleetric sectu-ity plan (ESF), a mark.et-rate offer (MRO), or both, shall
comoly witlt the requirements set forth in this iule.

(A) SSO applications shall be case captioned as ( XXXXX-EL=SSO). Twenty copies
plus an original of the aoulication shall be file(l. The application must include a
c.0illl^lete set of direct testimony of the electric utilitypersonnel or other exLIer•t
witne,sses. This testimonv shall he in guestion and answer format and shall be in
suttitort of tlte eleciric utilifv^,j-^Ioto4ed aplr[teation. lhis tastimony sha11 futly
s_u0)0rt ail schedales and significant issues identified by the electdc ntitity-

(l3) Aii_.SSO -volication that contains a proposal fot' an MRO shall com ptv with tha
requitement's set foath below.

(l) 77te follovvine elec[rie ntilityre_uirenzents arc to be demonstral.ed in a scT)araie
section of the sta<tdard service offer SSO application proposing a market-rate
offer MRO:

a_ The electric utility shall establish one of t.he Ybllowin2: that it, or its
u'tats ulssion affiliate_ belonas_ to at leaht_ one_ r_egional transmtssion
or-yanization (R'r0) that has beetz approved by the federat energy regulatory
commission• or, if the electric utility ar its transmission affiliate does not
belongto an RTU, then the clecnte utility shall demonstrate that altentative
conditions exist with regard to the Crattsattission systent wltich include non-
gancaked--rates open access by generation sunltliers, and full
inte.rconnection witlt the distribtttion grid.

(b) The electric ut.ilitv shall establish otte of the following: that its RTO rettin.s
an independent tnarlcet-monitor functign that has the ability to identify any
potential for a marke^utt oT ttte electric utility to exercise market
power in any energy, capacity and/or ajicillary service markets, whether
such market is administered by tb_e_RTp or whether it is a bilateral market
b^̂tue of access to the RT'O and IJte market pazticipattt's data tind
nersotme] and that has the ability to effectively initigate the conduct of the
ntarket plrticipants so as t.o^revent or' preclude the exercise oP snch market
power by any market articipant or thc electaic utilitti; or the electric ttt.ility
shaJl demonstrate that an equivalent futtction exists whicli can monitor,
identify, and mitiQate conduct associated with the exemisc of such ntarket
power.

(e),flte elecerictittilitY shall de^nonstr e that au uxdettendent and relizEhle AL^kq-ce
of eleotricity pricin it"rrnation for any product or service necessary for a
wi.i nin^ biddcr to fulfill tb.c contractual obli tgtl:iovs resultine frotn Glte
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contpetitive bidding process (CBP) is publicly available. The information
may be offered thtnuoh apav subscription service, but the pay suhscription
serviee shall be availabJe wider standard pricing terms and conditions to
anv person requesting a subscription. The published information shal! bc
representative of prices and chan eg s in prices in the electric utility's
electricity market, and shali idenlify pricingof on-ncak and off- eak enerUv
products that ret,resent contracts for delivery , eneompassing a time frame
bcainnin>? at least two years froni.dfe date of tUe up blication 1'he.published
iitfornua(ion shall be uodated on at least a montltlv ba4is

^?LPrior to estaUlishiue an MRO under division (A) of se,ction 49L8.142 of the_
Revised Code. an electric trtilitv shal file a nian for a CP witlt the comtnission.
The eleclxic utility sh-3l1 pi-ovicle justifieation of its proposed CBP ulan
considerina alternative possible.methods o ro tnenieyat. Each CBPpjau that is
to be used to establish an MRO shall include the following_

a A complete description of the CBP plan and testimony explaining and
supportiue, eaeh aspect af the CBP plat. The descijption shall include_a
discussion of anv relatLonshi^ between tlte v^°holesa(e urocurentetrt process
and the retail i•ate desian that tnav be_prouosed in the C.:BP plan. fhe
desciiption shall include a discussion of alternative methods of proctuentcnf
ihat wre considerett and the rationale for selection of the CBP plan beine

rp esented. The description shall also include an exolanation of ever
pm osed non-nvoidable chatne, if atsand why the charge i^ proposed (o
be non-avoidable.

lt)Pro fornia fitiancial proicetious of the effect of the CBP plan's
itnnletnentationa including iinplementation of division (D) of sectiori
L1928,142_of the Revised Code, upon Qeneration transtnisSion vicl
distribution of the eleetric utilitv for the duration of the CB^lup.

(c) Proiected *eneratiott, transmissian- and distributiou rate ^y customer
class and rate schedules for the duratioti of the CBP vlan. The eleetric
utility shfl11 clearly inlicate how projented bid clearingnrices used for this
xt tmo.se were cierivecl.

(d) Detailed descriptions of how ihe CBP plan ensures ^i. opezz, faiz. and
ts•ansoarent competitive solicication that is consi.stent with and advances t:he
policv of this statc as delineated in divisions jAi to (N) of'section492$.Q2
of the Revised Code.

(ej i7cGnite<i descriptions oI thq_cu tofner load(s) to be served by the witming
bidder s and anv l.gown f ectors that msty affect vuch cu^tomer loads. The
de,scritxions shall include, but not be limitecl to, load subdivisions defined
for biddiiltj_putposes, ioa t and rate class clesczi^ions, ci^stomer ]oad
profiles Ihat inpl.ude histotical itourly load clata for eaelti load and rate class
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for at least the two nto.st recent-Years applicable tariti's, histancal shoupi^
data, "tnd 2lans for nteetine tarzets l2ci'taining to load reduct.ions, eneray_
e^ficiealcy. te^ewable ener y adv"rttced enerf,y and advanced euel•ay
technolo6ies. If eustonterswill be served pursuant to tilne-differentiatetl or
4ynamic priciuk. the descriptions shall inclucle a stmimarv of available data
regarding the price elastieity the load. An_y fixed load t7rovides to be
tietved by winnin Ue iddegjs) shatl Ue descrlbed.

(f) Detailed descriptiotis of the ^enerat3on usd related services clLat are to Lie
pt-avicled byihe winning bidde•fs) The descriptions shali include, at a
minimum, capacity. energys trarismission ancillary an<i resource adeyuacy
cervices and the terin durine which generation and retated ser•vices are to be
provided, The descriptions shall cleariv n>,dicate whieh services are to be
provided by the wii3pine biddet•ts1 and whichservices are to be provided Uy
the electric utilitv.

ig) llraft cozt lCS 9t all tprms,_contracts, or a^reeirlentr, th,1t must be execitted
kny>g or unon completion 9f the CBP.

(h) A clear description of the-pr_o,poved methodoloav bY w_h'r_ch all bids woald be
evaluated, in sufficient cletail so that bidclers and other observers call
ascertain the evaluated result of any bids or potentinl Uids.

i'fhe C 3P plan shalt include a discussion of time-differentiated prici^
dvn•unic retail pricipg and other alteniative retail rate options that were
considered in the development of the CBP plan. A elear description of the
rs.te structure ult-imately chosen by the electric utility the electric utility's
rationale for selection of the chosen rate structm•e. and the methodolorv bv
which the electric utilitv uroposes to convert the wiruiine bid(s) to retait
rates of the clectric utility shall be ineluded in die CBP lan.

(i) The first apulication foi a market rate offer by an electric utilitV that, as of
July 31, 2(708, direcdy ovmed, in whole o1 in pam operatialg; electric
eeneratlon faoitiucs thatliad bcen used and useful in This state shall include
a descriution of the electric utility's proposed blendin of tlte CBP rates for
tlie first five years of the market rate offer ulsuant to division tD) ot'
section 4928.1.42 of the Revised Code The proposed blending shail show

the eg nerat•ion serAjce price(s) that will be btended with the CBP
determined rates. and anv descriptions, forrnutas, andlor tables ne^ to
show hou the hlendina will be lccom^liched The Jzzoposed blending sh 11
shos lli ad'ual ttuents, to be made on a_guarterly basis, inctuded in the
generation servic^rice s) tluxt the cl^tric utility^roposes for chaue-s in
costs of iuel, purcl2ased power,portfolio requ retnents, a?d_.qn_vironmental
colnpli:utcc incanred durinu the lilendineperiod The electilic utilit hli
provide its best current estimate of anlic^ustnlent atnount:s for the
durat.ion of the blendin2 izeriod, ui^l com are the _projceted adjusted

000045.



* * * DRAFT - NOT FOR FILING * * *
genei•aiion service karices utider the CBP filan lo the projected adjusted
eeneration servicc prices under its r^op,-osed eleetri.c sceurityplan.

{k) 'I'lre, electric utilily's application to establish a CBP shall include such
information as necessary to demonstrate whether or not. as of 7uly 31. 2008,
thc electric utility cl'uectiv ow-ned, in whole or in itart, operatitt_tr elcctri^
generation. facilities that had been ttsed and ttseftd in the state of Uhio.

(1) The C73P plan shall provide for fanding of a consultant that may be selccted
by the commission to asse:ss and reltort to tite comntission on the de.si tgr of
the solicitation, tiie oversight of the biddio g process, the Cl<aity of the
product definition, the faimess, openness- and transparencv of the
solieitatlon and bidding process, tlre market factors tliat coitld affect the
sollcitation, and other relevantcriteria as <lirecteti_by the commission.
ReeoverY of the cost of sueli eonsultants nbe included by the elech'ic
utility in its CB.P plan.

m'1'hc CBl' plau shall irtclude a cliscussion of generation service proctuement
qptions that were considered in development of the CBP ulm including but
not limited to, portfolio approaches. staggered procurement, fotvfard
procurement electric ntilitv participation in elay-ahead andlorreal-time
balattcing markets, and snot urai'ket pLffchases and sales. The CBP dr1n
shall also include the rationale f(ir selectiat of an,y orall of thenrocurement
^tions.

(n) The electric ntility slrall show, as aRarl ofits CBPplait anyrelauqnshi}1
between the CBP plan aod the electric utility's plans to comply with
alternative ener,;y portfolio reduiremeuts of sectiou 4928.64 of the Revised
Code, and energy efficiency requirements and peak demand reduetion
reauirements of section 4928.66 of the Revised Code. The initiul tilin of a
CP nlau shall iueJude a detailed aceount of how the lan is consistent with

in divisions (A) to ( ofand advances the policy of this state as delineated
section 4928.02 of the Revised Code. Foltowing the initial filhta.
snbsequent filings shall include a discussion of how [he state policy
contitlucs to he advanced by tlie plan,

(o) An exofaatation of kizown and anticipated obstacles that may create
dz`fficultie.s or barxiers for the adoptioii of the ^posed biddinaprocess.

(3) 'I'he eleceric utilitsliall provi(le a descri atit on of its corporate separation plan,
adoute^t.resitan to section 4928.17 of the Revised Code, iitcludinv but not
limited to. the current status of the corporate separat.ion plan. a detailed list of all
waivers previously issued by the Commission to the electric utility re =ardi^lg its
corporate se.paration plan. and a timel'u,e of any anticipated revisions or
amendments to its current cor orlttE seBariltion plan aa file with the Conrniissian
pursuant to C.hapter 4901:1-37 of the Adrninistrative Code,
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(4) A de,setiption ofhow tlae elee ric utilit ro roses to adclress wveixtmental
aggre«a^ tion progtnms and implementation of divisions (1) and (K) of section
4928.20 of the Revised Code.

(C) An SSO apPlicat o.^z ? that contains a proposal for an PSP shall comply with tlie
reuircmentn .set forth bclow.

(1) A complete desey:iption of the ESP and testinrony explaining and supporting each
aspect_of the ESY,

(2) Pro foi•ma financial projections of the effect of the ESP's im Ip ementation upon
tlte electric utility for the duration of dre ESP, together with testimony and work
papers sufficiert, to tnovide gn undersC ndin of the assum tions uiade aiid
rnethodoloaics used in derivirtg,tlte pro forma gro'ection.

(3) Proiected rate impaets by cnstomer class/rate schedules for the duration of the
HSP. inchidine poxt-ESP impacxs of deferrals, if attv.

(4) ']he electric utitity shall provide a description of its oorporate separation plan.
adopted pursuant to section 4928.17 of the Revised Code. including, but not
limi(ed to, the current status of the corporate separation plan_ a detailed list of all
waiverc previously issued, by the coannussioa t.o tlie electric utilitv regarding its
corporate separation Rlan, and a tint.eline of any auticipated revisions or
amendments to its current oorporate separation plan on file with ctie commission
pursuant to C'hapter 4901:1-37 of the Administrative Cocte.

)Division_jA 3 of section 4928.31 of ehe Reised Code required each electric
utility to file an operational support plan as a part of its electric transition plan.
F.ach c[ectrie utilitv sliall provide a statement as to wbether its operational
suppotl plan Itas been implemented and wltether tlZere are apy_outstantling
problenis with tlhe im^lementation.

(6) A. description of how die elechic utility proposes to address aove3nmental
aagoreaation proarams and implementation of divisions (1). (J), a.ud (K) of
section 4928.20 of ttte Revised Code.

(7Z A descri tion of, the ef3'ect on lar99satle aove^nmei^ta] a^regatirni of any
unavoictable generation chnrstieppop^),sed to be eitablislied in the FSP

(8) Thc initial filiug for an ESP shall include a detailed accoturt of how the ESP is
cotisistent witlt and advances die policy of this state as delirteated in divisions
(A) ta (N) of secti<rn4928.0Z of the Revised t:ode` Followinv the initial filinQ,
subseauent filings shall include how the state policy is advanced by the ESP.

(9) Specific Information
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Division (B)(2) of Section 4928.143 of the Kevised Code authorizes the
provision or inclusion in an ESP of a number of features or mechanisrns. lb the
extent that an electric utility includes any of these features in its E'SP. it shall fite
the corrciponclittginlannation in itsa^ lication.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an
electric utility to inclade nrovisions f'or the automatic recoverti of fuel,
nurchased nower, and certain other specified costs An application
including such provisions shall niclude, at. a n»jvmiiu4 eiuf rmation
described below:

(i) The type of cost the electric utility is seeking recovery for ander division
(B){2) ofseption dy2R 143 of the_ Revised Codeiilcittding a summlrv
and detailed description of .such cost. The descdption shall inchtde the
plant(s) that the cost peifains to as well as a narrative peitaining to the
electric titility's procuxenaent policies -,wd procedures reaardinp - such^„-•,_ _.
cost.

{ii The electric utility shall include in the applicntion any benefits available
to tlte etectrie utility as a resutt of or in eonnection with sueh cosis
includins but not limited to grofits from Qp2iission atlowance s.les and
profttc fi_c>ni_resoid cgal contracts..

iiiLThe specil'ic_means byhich the.se costs will be recovorcd bv the
eleet.ric utility. In this specification, the eleuric utility must clcarly
distin2ui5h whether these costs are to be recovered from all distribution
ctLStomets or onl}t from the cnstomers taking service ttnder dte LSP

(iv) A complete set of worls papers support.ine the cost must be filed wi6i
the application. Work papers must htclude, btit are ttot litnited to, all
pertinent clocutrteutsplepaseci by the electt7c utitity for the apphcatien
and a narzative aud other support of assumpttons made in completine
thc work napem.

b Divisions (B)(2)(b) aud (B)(2)(c) of section 4928,143 of the Revised Code,
authoriza _aEi electric L to include unavoidable surcharges for
construction, g;eneration, or environmental expenditures for clectric
generation facilixies oHmed or operated bytheelectric utAny^lan
wliich seeks to imnose surchar2e under these krovisiou sl^all inclttde Ilte
followitte seetions as apptOpiate;-----

i'I'he a tnlication must include a description of the_rrojeeted costs of the
ptoposed facihty. The ueed for the proposed facitit y must have alread
been reviewed and determined bv the cotnmission thxouah an
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inte8rated resourc"laturin^^cess l.iied uisuantfo rule 4901:5-5-05

of the Administrative Code.

{ii^ The tq) tication, mtst aiso inclucle a pro3od sed proccss_su^ect. to
modifieation :uid approval by the cotnrn9ssion, for the competitive
bidditag of the construction of the facili.tv unless Cl e commission has
previously approved a process for competitive bidding, whicli woulcl he
al l>licablc t^.that speq-ific acilit„y

^jii An application whigh provide.s for the recoverv of a reasonable
allowance for c-onstrttction work in progress shall include a detailed
des :crint,iou of ttic acttual costs as of a date ceilain for which ttie
applicant seeks recovery, a detailed dcscription oi' ihe impact upon rates
of tl)c propcl:set] tiuicharge .trda demonstration that such a constniction
wod< in progress allownnce is consistent with the applicable 1'zniitations
of division (A) of section 4909.15 of (he Revised Code.

(iv) An application which provides recovcrv of a surchar e for an eleetric
eeneratiot3 facility shtdt inchtde a detailed deescrlution of the actual
costs, as of a date certain, for which the anp-icant seek5 reco_ery an l a
dctailed deseription of the imuact upon rates of the proposed surcharee.

(yj An apnlication which nrovides for recovery of a surcharge for an electric
,generation faeilit^ltiatl •ntchide the proposed terms for the capacity,
enerav. and associated rates for the life of the fa •c (]ty.

LqDivision (B)<?)(d) of seetion 4928.143 of the Revised Code authorizes an
electric utitity fo iiclude termsLcondrCions or char7es xclated to retail
shoppina by customers. Any application wltich 'nicludes such terms,
conditioils or charees, shall include, at a minimum, the followine
information:

(i) A listing of all components of the ESP ti<hich would haf-e the effec:t of
preve.ntiaw. limithte, iidtibitinp• or prornotinA custotner ltoQin& fo3_
retail elcctricgcnet,atio.u service. Such components would tnclude, but
are riot litnited to, tenns and conditions relatin.e to slionnina or to
returnin g 3 e ,siandard service offer and any unavoidable charges.
For each such eomponent, ari explanation of the eompotreht_4nd a
de.scritttive rationalc and, to thc exmnt possihle, a quantitative
lustification shatl be provided.

ill -- dJSCLit3t[On and qUantiiiCCitiDCi or CStliri^tiOli Of FinY ehai'^,CS, Oljier Cbail

those associated with gcncration expansion or envirorunental
investment under divisions {B)(2)(b) urd (B)(2)(c) of section 4928.143
oft1te Rcvised Code, which vvill be defettedfor falure recovery.
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'ether with the catryin^ costs, amortization periods, uud avoidabil^tog

of such charges.

(iii) A listin7 descriptio>,cd_garrtitative jnstificatiou of anv unavoidable
ehar es for stanc[by, back-up or supulemental rol tvut',

d Division J3 2_(e)ofsccticn 4924.143 of the Reviscd Code authorizes an
electric utility to inelude provisious for autmnatic increases or decreases in
ativ comvoirent of the standard servicc offer price Pursuant to this
audtorifv_,_.if__tllcESJ? proposes automatic ittcrrases or decreases to be
iotplenientcd durinQ the life of the plan for any contponent of thc standard
service of'fer, other than those covered by division (13)(2)(a) of section
G1328.143 of dte Revised Code, the electric utiiit} must provide_ih_its
apnlicat.ion a descti^tion of the comuonent. tlte proposed tneans for
changiDa the conIDOnent and the, _aroposcd means for verif^^ dte
tcasonableness of the chanQe.

(^ Division {B)(2)(f) of section 4923.143 of the Revised Code authorizes an
electric tttilit.y to incittdeprovisions for the securitizationofttuthorized
phase-in recoverv of the stand trd servtce oftir price. If a phase-in deferred
asset is proposed to he zecuritized the electric utility shalt provi(le, at the
time of an applieati.on for sectuzttzation, a description of the securitization
irsttument and an accottnting of that securitization includine the deferred
cash flou due to the ktase iaa, carrvin charees. tuid the incremental cost of
the securitization. The electric utility will also describe any efforl:s to
minitnize the incremetital cost of the securitization. The electric utilityshall
ixovide all doeumeauation associated with securitization includina hut tx^t
lintitedtc>,asunitnarv sheet of temis and conditirni,. Thz electric utility
shall also provide a comoarison of costs associated witlr securitization witti
the costs associated with other fornis of financine to demonstrate that
sectu•itization is the loast cost stratsky.

)of section 4928.143 of the Revised Code authorizes anI) âivision (13)(2)(9
electric tttility to include provisiqns rclating to transmission and other
soecified related services. Mctzeovet, division A)(2) of section 4928,05 of
Uie Revised Code atates that,nohwithstandin Chanters 49Q5. and 4909, of
Ihe Revised Code, comrnission authority under this chauter shall include the
aut oriti-taprovide for the recovery, through a reconeilable rider on an
clcctric distribution utility's distributfon rates. of all transmission and
transmissiotrrelateti costs uet, of tt,anslrtission related revenues). includiii-
aucillarv tuid net congestion costs, iinposed on or charaed to the utility--Lv
the fecjeral enerQy reRulatorv commission or a revioiial transmission
oraanization, independent transniission oporator, or similar oraanization
at>proLN'ecl by the federal eneruY recu(atol}t corritttissiott.
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Any ut.iliy which seei;s to create or modify its transmission cost recovcry
i_ider in its ESP sltall file tlte r'itlea• in accordance wii?t the zepairemen^
delineated in Chapter 490 i:7 -36 of the Administrative Code.

(g) Division (B)(2)(h) of sectioti 4928.143 of the Revised Code authorizes an
electrie utilitv to inclnde ^ro^> >isions for alternative repulatio.n mechanisms
ol I7ingrams, inchtding infrastn.icture tundtnodernization uieentives, relatine
to disU-ibution service as part of an ESP. While a nutnber of niechanisrns
may be cornbined within a plan, for each specific mechanism or program,
[he eleetric ¢tility ahall provide a detailed description, with supporting data
and infonnation, to allow appr^ariate evaluation of each pro0osal, vtcludittg
how the proposal addresses any cost savines to the electric utilitv, avoids
dup,licative cost recoverv, and alians electrieutility_aucl cousumer intc,rests.
In $eneral, and to the extcnt applicable, the electric utlity shal] also include
t'or each seuarate meehanisnt or proerau, nd autif.ication of the estirnated
impact on rates over the terni of anyproposed moderniz.ation plan. Any
application '1'or an infrastructure modernization plan shall include the
follo4ving speeific- reguirements-

o A description of fhe infras4ucture modernization nlan, including but not
limited to_ the electric utility's existine infrastructure, its existing asset
manaaernent system and related capabilities, the type of technology and
reason chosen, thepottion of setvice territoty affected, the percenta r^e
of customers directly impacted jron-rate impact), and lhe
implementation schedule bv f^eoaraphic location andlortype of activity,
A description of any commuuication infrastructure included isi the
in.f•rastructure moderaization plazt attd any niererine, distt-ibution
automation, or other applications that niav be suppot-ted by tbis
conununication itzfrastrueture also shali be utcluded,

(ii) A deseription of the bene>ats of the infrasttuctttrc moder-nizatioti plan (iri
total and byacrivity or type), ineludiiig but not limited to the following
as ihey may apply to the plan: the impacts on current reliability, the
nuinber of circuits unaacted t(ac number-uf customers impacted. the
tiniingof irnpacts, whether the .impact is on the fregueney or duration
oC oula es. wl7ether the iarfrastructure modernization plan addresses
pfintary outa2e causes, what problems are aticfressed by the
infrasttuctuw:e ruoderniza_Lj1•tr^the restilting dollaiavit^and
additional costs. the nctivities affected _and related_accounts the timine
g_f savi3i^s, otlt r custclmer benefits, and Soctetatbenefits. Throup,h
metrics_qmh milestones, thc infrastructure modernization ulan shall
inclu(te a description of how fuc vercos7nan.ce and outeomes of the lan
will be measured.

(iii) A detailed description of tlie costs of thc iafrastructure modernization
plan, incluclir3g^brealcdown of ca pit<1 costs artd operatina and
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trsaintearance erpense,s net of any related sayings. the revenue
rec3uirement, including re,oovery af steanded inve€tment related to

rgp-,1cciitent of turdepzcciated vlant t^ith new technoloky he impaet
on cu5toroar bills service disruptions associated with plan
irnpletnentation and description of (and doIl•u- value of) equipment
beinQ n2ade obsoleeoent bythe plaii ancl reason for e3rlyplaet
reti2•ep7ent. Thc infiastructurc modemization plan shall also inelude a
descripeion of efforts nrTde to nutigate such strauided 'uivesement.

(iv) A detailed description of any proposed cost recovery mechanism,
inctudin$ the components of arry re ulatory asset created by the
infrnstructure modernization plan, t]ie repprune su•ucture and schedule.
ancl fhe proposed process for atmiovat of cost recoverv ond inereiise in

- rates.

(v) A detaIlcd cxplanation of how• the infl-astrueture modemication ^n
qliwis customer• and eleetric utility reliability and power quality
C-X.pgctatiorzs by eustonrer class.

OD.Division ( B)(2)(i) of section 4928.143 of die Revised Code authorizes an
electric utifity to include provisions foc ecunoniie development, joh
retention. and energy cfficicncv vr^ams. Ytusnant to his section. the
electric utility shall provide a contplete description of the proyosal. toaethet
witit cost-benefit analvsis or other guantitadve ' ustifieation• aurl
iiuantification of the aro uun's uroiected imvaec on rates,

LLaAclciitional requir(xt infonnation

Diviiions ( 3) and (F) of seclion 492$ 143 of the Revised Code provide for tests
of the ESPwith respect tn sianificartlyexcessive earnin^s Division (F) of
section 4928 143 of the Revised Code is ahplicable only if an ESP has a t.erm
er;ceedina three years aatd would rer^rire an earninQS detennination to be made
in ihe fourili year, Division (F) of section 4928.143 of tJ.te Revised Code apI?lies
ta au fiSP and examines e:arnutgs after cach vear. ln each case, the burden of
yroof for demoitstratina that the rcturn on ec uity is not sigpificantly'excessive is
borneby tlte electaic utility..

(a) For the annual review tup suantt to division^l ) of sectian 49'L8,1.43 of tlte
Revised Cclcie the electrie utility ehatl pio_vidc testimon3, and analy,sis
detnottstratintt Lhe return on euuitv that wrzs eerned during the pear and the
relut•ns on eauitv earned during the same veriod Uv nublicly traded
eontpaities that Yaee compAraUle business and tinancial risics as the clectric
utilit . In addition, the eeclr'c ntility shall provide the followv
inPorntation:
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(i) The fedeual enerQv regulatory commission form 1(PHRC form l) in its

entirety fox the annual period ua^ler review. The electric utitit v tna y
seek,pwotection of any confidential or proprictarY data if necessary. 7f
the FERC form 1 is not available. the electric utility sha11 provide
balanee sheet and income stat:entent information of at least the level of
detail as reouired by FERC forn . 1.

(,iWflie latest securities and exchatrge commission form 10-K in its entiretv.
`Phe electric utility may seek pznlection of' arrv cotficlential or

propt•ietarv data if necessarv.

(iii) Capital budg(,t redudrenientsfoi^ future comntitted investments in Ohio

for each annual neriod remaining in the ESP.

(b) For denionstration under division (8) of section 4928.143 of the. Revised
Code, the electric utitity shall alsovi.de ai addition to the t'equirements
under division (F) of section 492$.143 of the Revised Code. calculations of
its 11rectd retunr on eqtuty for each remaiY^inz Xear of the E;SP, 4'he
electric utility sl_iaJ]support thesc calcttlations byproviditg projected
balance sheet anci income statement inforination for the xemaiuder of the
LSP together with testimonv and work papers (letailine the methodologies,
adiusunents. and assum»r tns ttscd in making these ^ iectioats.

(D) The Firat aj)plicatibn for an SSO filed aftcr the effective date of section 4928.141 of
the Revised Code by each electric utility shall inclucle an ESP ancl shall be filed at
least one hundred fifty days before Che eleett ie utility ^poses to have such SSO in
cffe.e.t. The first airnlication rilqy also iziclude a proposat for au MRO. Pit•st
applic.dions that are filed witli the commission prior to the initiat effective date of
thi5 rule and that are cleterminedby the commission to be not in substantive
compliance with this rule sh111 be amended or_refilcd at the dir•ection of the
canmissio.tt The commission shall endeavor to make a deterrnination onan
amended or rePiled ESP apn_ lication, which substantively conEorms to the
requitements of thisrulc, wtihin one hmrdred fifty doys of the filin^ of the amended
or refiled pplicaticin.

(E) Subsequent applications for an SSO tr}ayinclude an ESP and/or MRO: hou^ever. an
ESP may not be aroposed onee ttie electric util lras irnplernented att MRO
Aprr vcd by_the coninrission.

(F) 'I'he 5SO application^l,i.all include a seotion dernonstratine that its current cocporate
setaration pl<ut is in compliance with section 4928.17 of the Revised Code, Chaptcr
4961:i-37 of the Administratrve Code, and pcrnsistefttwrtn thu ziolicy of tlie state as
lelineated in divisians A to (N) of section 4928.02 of the Revised Code. Tf anv

yuaivers of fhe epmorate separation ulan have been raii ed twd are to be conCinued,
tha antticant shall iustify the continuccl need for Ihose tvaivers.
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(G) Acolial)tete set of work mpers must be filedwidt th e anplication. Work papers niust

inelude but at^e notlimitad to all oertinent docutneiVs ^e,pase b^he elect.ric util^
for the application and a narrative or othcr suvoort of assumptions tnade in the yvorlc
p,apet•s Work papers stsall be marked, or- iized. and indexed according to schedules
to cvliich I:hey relate. Data contained in the work ganers should be footnoted so as to
identi{V tlie source doctnnent used.

(H) All schcdules, lariff sheets and work papers iii-epared by or_aijZedirection of. the
electric utilitY for the a„pPlication and includeci in the application must be available in
spreadsheet. wwrd -1srocessing. or an elaetconic nrni-imaae-based format, with
formulas intact, compatibfe with personaf eornnp[ttets, The elecnonic form does no(
have to be filed with (he a.)>lication but musC be n@de avaitable willun two business
d3VS SiY staff .md any iuterveniug ^rty tha.t rec^uests it.
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42ft. 05-09 Eleetric securitv plan fuel and uurchased power adjustments.

(A) Each electric utility for rvhich the cosnmission has approved ari electric ;ecnr•^plan
(ESP) wltich includes antomatie adjustments under division (B)(2)(a) of section
1928.143 of the Revised Code shall file for such adjust.mcnts in aceordance with the
pr ovisions_of t,his rute

(B) The electric utility shall calculate a proposed quatterly adiustment based on projected
costs and reconciliation requireinents by filin an apnlication four times per year.
The staff shall review the quarter€y tiling for comnletcness_nd computatitmal
accuracy. tt' statf raises no issues Qrior to the date the guatterly adiiisttnent is to
beconte effective the rates shall becoine effective on that date. Althoueh rates are to
t.teadjtzsted and rovided on a narterl^asis, the cost information shall bc
smnmariud monthlv.

(C) Ou an amrual basis, the prudence of the costs inctul•ed and reeovcrcd through
gLuuterly=adiustmeuts shall be reviewed in a sepprate ^ocecding outside of' die
autoraatic recovery^>rovis^t x of the etectric ur^ilitv's ESP. The electric utiiity sh<dl
demonstrate that the costs were pntdently incurred as required under division
(13)(2)(a) of section 4928,143 of the Revised Code and, if a sieuificant change in
costs has ucutred, include an ana^sis comparing the elec,trtc utilit 's resource andlor
cnvironfnental compliance sU'ateoy wr'th supplv and demand-^ide alternatives. The
rrcl 7 CS,s and timefi.tmes lor that sepat;ate proceedin2^ shall be set b^order of the
commission the legal director, deputy leaal director, or atlorine examiner.

((^) 'I'he commission may order that consult3nts he hired, with the costs bilied to Yhe
electrio ulilitX, to conrluct nrndence andlor finane.ial reviews of the costs incun_ed and
rewvered Ihrough ttte ctnnrterly acliustnienta.
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4901:1-36-02 Purpose a»d scope.

(A 'I'his chapter authorizes an electric ulilitv to ('ecwer, tllrou2h x i•econcilabte rider on
Ihe electric utility's distrihution rates. all tranemission and tr:uismission-related costs,
including ancill^ry and con estion eoSts intnosed on or clzarged to the utility net of
financipl trarrmmission rirhts and other u'ans.lnission relate^ revcnues credited tt> the
elactric utiliiy. by the fedeial eucrRv re$ulatorv commission or a re^ional
tr°tnsmission oi-aanization iuclependent tran5mission operator or similar oreanization
approved by the_fedet•al enerev rep_ulatorY commissioi2.

(B) To the extent not niandisted bv st+tute, the comntissioat may v.^aive-anv requirement ^f
Ch^pler 9901:1-36 of tlie Administrative Cude [or oood cause slio^•n.
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49 1:1-36-4;1 Application.

(A_) Each electric utility whieh seeks recovery of trau5mistiion and la rns nission-cela.te l
costs shall fite an auulientiou with the Commission for a transmission cost reenvc^'y
rider. Tlte ini iat at>plication shall iuclude all informatiou set fotTlz in the •tpvendix to

this rule.

[3Gach eleceric utilitv with an ^pprovecl transmission_cost recovery rider shall update
theider on an annual basis nut_sunnt to a schedz.le set forth by commission orcler.
l actt applicvtirtp to u d{tte, the transmission cost recovery rider -Shall include nll

i ri forination set forth in the aotettdix to this rttle.

C The commistiioernav order that consttltata be hired, with the costs bifled to the
elecCric utility aud recoverable tltroueh the rider to conduct ntitdence attd/or
finanoial ceviews of the costs inctrred and recovered throu^h'tha transmiss"ron cost
recover rider,

fpLP•tch annual applicati.on to umdate the trutsmission cost recover^tider should be
made not tess than seventv-five dws prior to_the pronosed effectivc date of the

npdated rider,

_ E If ai at^time durine the period h^tween annual update filitgs tlie elecll-ie ittili
staff dcterniines that cosfs at'e or will be subtitantiall different than tlre aniounts
juthorized asthe resule of tYte elecUic utilitv,'n nreviaus ap^licatimt, tlae electric ulilitv

5h uo td fi(e on its own irtitialive or by order of the commission an interim
a^ttication to adiust the transmission co,^t_recover^rider in order to avoid excessive
canyine costs aaid to minimize tote imuacts far the followin^ttpdate filing,

(F) Affected partics may,fite a ntotion to inte.rvene and detailed comments on anv issues
q(ncernina any aisolication filed under this tule within foRV davs oP the date of the

filine of the ti lication.
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4901:1-36-04 Lintitations.

(A) "17te transmission cost recovere rider costs are reconcilable on aFr annual basis,wifh
cn ina eha ges to be apnlied to both over- and under-recoverv of costs.

(B) Tlie f.rtnstriission cost reeovery rider shall be avoidable hy all custorners wlro ehoosc
alternative eencration suphliers tlnd the electric utilit ry io loneer bears the
re5)oncibility of providinQ gerteration and transmission service to the customers.

(C) Thc transmission cost recovery rider shadl inelude transmission and transmissio7r
retateci costv and off-setting revcnues includ'ntg ancillary and congestion-related
costs and revenues, charged or credited to the uti3ity by the federal enegy reg,ulatcy
ccnnrnission or a reeion3l transmission organization, independent tr^tn5lnission
pjaerator, or similar organization approved bv the federal encr^zy rendatorv
commission lo the extent such costs and revenues ace not included in my other
scheduie or ridcr in the clectric utility's tariff on file with tlie cornnrission.
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4901;1-37-02 I'urnose and acoae.

(A)'1'he purpose of this chapter is to reqtii)e all of the state'h elecetic utilities to ineet th
sume standards so a comnetitive advanttiQe is not gained solely because of corporate

affiliation.

(8) This chapter is intended to create coirtpetitive ec^alitp, preveut uufair.competitive
advantaie, prohibit f(ie tibuse of market power and effectua(e the 1)p1iJc'_of the sta e
of Ohio embodied in sect.ion 4928.02 of elte Revised Code.

(C) To the extent not muidated by statute. the comanission maF waive any requirement of
Chapter 49011 _37 of the Adminisirative Code for aood cause show?t.

1^ To ensure compliance with this chapter. examination of the books and records of
-iftiliatesinay be necessa^

I' yiolations of this chapter shalt be tiulaject to section 4928.18 of the Revised Code.
The electric tttility has the burden of proof to flemongtr,itecomtliance with this

ellapter.
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4901:1-37-04 General orovasions.

,(^Structttral sal^e! uards.

{]) Each clcctric utility and its atfiliates that.provide services to customers within
the electric utility's service territory shall (unction independentlv of eac7 other.

tZLEac,lt electric utilicy and Tts afftliates thut provide services t'o customers within Cte
etectfic utility's service tenitory sh9ll not share facilities and serviees if sach
sharin in anv way violates para^raph (D) of tlus rule-

(3) Cross-subsidies between an etecu'ic utility and its affiliates are pt^hihited. An
electric utilit'ys operating etnployces :utd those of its- nffiliates shall function

inrendently of each other.

L)_An electric utilitv n2ay not chare em^^ees andlor Pacilities with any af8liate, if

rttc ehariua in any way,violates paragraph (D) of this tvlc.

{5) An elecir c utility shalt ensure that all shared emp(oyees approtniately record and
charee their titne based on fully allocated costs.

(6) Transactions inade in accortl;tnce with ndes regul_itions. or service aereements
approved by the federa] energy regulatotycommission, securities and exchanQe
commission , atxt the comniission which rttles tlte electric tttility shall maiutain
in its cost allocation manual (CAM) attd file with the commission, shall t1rovitie
a rebuttableot•eswnption of crnnnli•jnce with the costing principles eontained in
this hapler.

(13) Separate accountina.

Bach electric ufilitv and ite affiliales shall maintain in accordance withgenerallY
accepted accounCinQrinciple5 and an applicable tutiformsystetn of accounts books
records, and aceounts that are separate froMthe books, records, and accoun.ts of its
affiliates.

(C) Pinancial atran^mentn.

Unless otherwise approved by the commission, ihe financial arran7ements of an
ele tric uiility are sulject to the folloWing resu4ctiony;

(1) Auy indebtednc,.s incurrcd by att affiliate tihall beyyithout recoarse to the electric

ufility.
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(2^An elecuic utility shall not enter into any aer ement with temis tmder which the

eleetrie titility is oblia,ated to connnit fimds to ntaintain the financial viability of
an affiliate.

(3) An electric q (ililv shall nnt q)^tke any, investment in an affiliato under anv
circumst2nces in which the electric utility would be liable for the debts and/or
liabilities of the affiliate incurrcd as a result of act.iorls or rnnis,sion.s of an
affiliate.

3 An clectric utilitx shall not issue anv ecurity for the puipose of financ.ing the
•t^uisition, ovtnerahip, or opzration of at .tffiliate.

^$^n eleetric a¢ility shall not asstuile anv obligat'ian or ]iabilily a5 a^.Iiaraxtor,

endorser. surcty, or oflterwise with respecl: to any sacuritv of an nffiliate.

{(1 ^n eleeu ic utilitv shall iu^t pledee mort^^e or use as collxter^tl any assefc ot the
electric utilitv for the bene6t of an affiliate.

.(Q. codt: of condwt.

Ll)_`Tha electric utilitv shall not release anv proprietaxv custome.r infonnation (e.e.
inidividual custonierload__rofiles or billing histories3 to an affiliate, oc
otherwise, without the nrior authonzation of Atc eustomer exeept as required ^
a rep'ulatorKagenc or court of law.

aj_Qn or after the effective date of this chanter, the electric utilitXshall make
cnstomer fists, which inelude name, addres„ and telenhr>ne nuntber, available on
a nondiscrinunatorv basis to all nonaffiliated and affiliated certified retail
elecirie serv_ice ^^r_oviders Cransacting businass in its service cenitory, unless
othettivise directed by the customer. This provision does npt,appl^to customer-
specific information, obtained with vrope r allthorization. necessary to fulfill the
tenns of a contrae.t,or infornuttion relging to the grovigion of general and
(huinistrative support services, '1'hic information shall not be ttsed by the

certified retai electric scrviee providers for anv other Lnir)tosc than the
markctine. of electric service to tlie customer,

Em loyees of the electric ntilitV's affiliates shall not have access to arry
infottrtation about ttte elcctrie utility's tran,sntission or disu-ibution systents^.g;,

1VSteLiq operations., ca a il"ity pj_ice,curtn.ilments, and ancitfarv services)tat is
nol cmteinpor:nieously ivailable^ ieadilv accesstble and tn_the same fUrm aitd
rnanner available to a nonaffiliated corplIetitocs providine retail electric service.

041 An electric utility slutll treat as confidential all information obtained from a
cmnpetitiva reitii{ electric serviee provid.er both affiliated and nonaffiliated, and
shall not release Suchutl_ormatin _ unless a competitive re(ail__clee[ric_service
provider vrovitles authorization to do so or unless the infom ation_ was or
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there3fter becontes •rvaillble to the public uther than as a result of disctosm'e bv
the elect.ric utilitv.

electric titCility tihnll not tie {or a11ow an affiliale to ['tek as defiited by staCe
and fedet°tl ^ntitntst lavvs or otherwisc condition the urovision of the c:lectric

ry's re^nlaterl s ryices discounts• rebates, fee 4vaivers, or any other waivees

of dte e(eetric utility's nrdinary Cerms and conditions of setvice. inetuding Lit1C
not lintited to t'trilf provisiottti to the tak311a of any^oods and/ar services from
thc cleciric utilitv's affiiliates_

(6)'The clectr utility shall enstue effective comnetition in the provi;sion of :retsit

electric service tsy_avoidin^anticomnetitive subsidiec l9owine from a
noneomoetitive retail eleetric sevice to a eompetitive ree^il electric service or m
a croduct or service other than retail alectric service and vice vcrsa.

,C7_cn electiic utility ttlron reouest from a eustoiner shall provide a cnmulete list of
all ooruuetitive retniL eleeirie Serviee nrneiders o eranng on thc system, but shall
not endorse any competitipe re'tail etectric servicc provicers, indicate that ^t
etectric tietvicey comnany is an affili^+te or indicnte that any comlxetitive retail__._
electric service provider will receive preference because of ;u> _affiiate

rclatiotiship.

(R) Tiie_electric utilit sltall u_se reasonable efforts tc^ ensure retail electricsercice
contiumers txroteclion aeainst unre.3sortable sales pactices nxarket defieiencies,

markct posker and the clectric utility's com^^liance officer shall promntlXand
rep>rt 1ny such unreasonable sales-^mat'kct deficieneies, Uld nxarket
power to the director of the utitities departtnent or their desi ynee .

L2aEmuloycP of the elcetric utility or pe•sons representina llxe electric utility shall
not indicnte 1 preference for an affiliated electric services eomnanv.

t0) The electdc ntility shall rc,vide comAarable access to nroducts and services
related to tariffed products aud services and sneciticali comply with the
focowin^^

a&n_eleelric utility shall be yrohibited from unduly disct'imina(ne in the

o€cering of its_prodttcts and/or services.

(h)'fltc clectric tttilitv ihs.ll atxalY atl tariff provisions in the yame niamxer to the
s.t-me or siniilm'lv situated entitie^ reatrdless of an^ affiliation or

nonnffiliation.

(c)-The clectric uUhtv shall not throagh a tariff provision a contrac:t or
otherwise, tsive its ai'filiates or custotmrs of tAffiliates preferential treattnent
or 2dv ntaees over nona[faliated comaetitors o€ xetail electric service or
their customers i matters rel2tin+, to anUroduet and/or service.
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(,d) Thc electric utilic shall strictlv follorv all tariff >7rovisiona.

c i;xccptlo the cxcent aIlowed by r^nv_ar licabie law, re^nilation. or
cotnmisaion order the eleciric utility shall nut be pcrtnittt^d to Drovide
discoants rebates. or fee waivers for any retail electric service.

f llLShared reoresentatives or shared emtrloyees of the electric utilitv ancl affiliated
electric scrvices comnanv shall clearty disclose «lron who.se behalf thair public
rcprescntations ave beina made when sneh re^raseniations concern che entity's

.rcn roision of electric sel vices,

tElEit er ency.

(i)-Notwiths,rtndine the for"oin t^i a declared enteraenev situation an electric
iuilic^ may tz.tkg actions necestiary to ensure ribtic safet^rcl s} tem reliabilrtk,

2 The e[eetrie uGlity shall maintain a liaa of all such actions diat do not eomnly_

witJt IJus ehap[er atld sach loa shall be subject to review by thc coinmission and

its ataff.
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4901:1-37-09 Sale or transfer of eene.rating assets.

(A) Consistent with division (B) of sectit» t 4928.17 of the Revised Cocie an e!ectric
utilityAhatl not sell or transfer any_ eeneratino- asset ir wholly or parll y owns without
prior commission apjjeoval.

(B) 1n,_ electric utilitv may applY for commission aparctvgl to_setltr transfer its
Reneratine acsets by filitta an application to sell or transfer.

(C ) An applicatia i to sell or tr n:tifer ¢eneratino assets shall, at a ntinimuni:

(1) Clearly set fortli the obiect and purnose of the sa!e or transfer, and the terms and
conditions of the same.

! UemQnstrate how the sale or transfer will affect the current aud future stanctard
vervicc offer established pursuant to section 4928.141 of the Revised Codc.

^^Demonstrate how the proposed sale or tralufer wi!l affect the public interest

(4) S aIe (he fair market vrilue and book value of all pronertyw be ransferred froni
the eleotric utilitv, and state hoa, the fair rnarket value was detemined.

D) Upon the fiiitra of such applicaCion, the cotnniission mayyf'tx a titne and place for a
hearin if the application appears to he unjust, unreasonable, or not in thle _pubiic
interest. The cominission shall fix a tizne and pjglge for a heat4ng with respect to any
application that proposes to alter the ittrisdiction of the conunission over a generation
asset.

(E) If , after such hearins or in thc case that no hearing is required, the eommission is
tiatisfied that the sale or transfer is just, teasonable, and in the public interest, it shall
issue an arder approvit>e the applicatiolt to sell or transfer.

U Staff shall have access to all hooka, accounts, and/or odter pertinent records
maintaincd by the transferor and transferee tts re!ated to the application to se1l or
transfer generating assets and in aecordauce with rule 4901;1-37-07 of the
Administrative Code..
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4901:1-38-02 Purpose autscope.

^A) 'fhe nunzose of tb'rc ch•ipter is to facilitate the state's effectiveness in the alobat
economy. to promote job growth and retention in the skite to ensnre the availabil
of zeasanably uticed elecnic service, to azromot.e ei_5xetficie.nev and to pi•ovide a
meaizs oi' :iv's g al^ro zril ate incentives to teeh^zologies that catt ndapt suceessfullv to
enviromnental ntandates in Fuctheranee of the policy of the state of Ohio embodied in
section 4928.02 of the ftevised Code.

Q To the ertent not m^nd^ted izX statute tlte coinn^ission may waive any requiretnent of
Chcar3ter 4901:1-38 of the Adtniniscrative Code for aood cause shown.
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4901:1-38-03 Lconoinie development atxan2etnenls.

(A)_Au elevfric utilit5 mereantile cusCOiue< or aroup of ineccantile custorners of an

electric utiiit mav fils an application for conimission an[nnval for an econoniic
deF'eJOpm_etltarrangenent betweeu the_elecu-icutillty and a new_ or ex andin
customer or = of customers. The an lip eation shall include a copy of the
Ilroposed arzaneeme.nt and lrrovicie infor3nation on al1 associatecl incentives,
estimated annual electrie billings without incentives for Che term of the inceutives.
a»ci apmra[ estiinated delta revenues fqr the ter.ni of the incentivcs.

Ct) Laclr customer repuesting to take setvics }2lusuant to an economic, development
3rr•tn^ettietat wilh the electric utility shall describe the eenezal statt s of th^
customer ia the cornmunity and how such. arranaement .futthers the policy of the
state of Dhio embodied in scction 4928.02 of the Revised Crode.

(2) l aclt custonier requesling to take service pursuant to an economia development
arrAn¢crmt wi[h the electric ntilitv shall, at a minisnutn., tneet the followi.ne
criteria. submit to the electzic utility and the cominission verifinble information
detailint liow the cri1eria are met. :md provide an affidavit fro n a com an
official Rs to the veraciv-of Che information provided:

^a) Elieible uroiects shalt J^e. for non retail purposes.

(b)At least tw•enty-five new. full-time or €uIl-t mc eytuvalent jobs shall Uc
c^_catecl wSthin t[v-ee vears of initial operations.

1'he average hourly hase waQe rate of the new, full-time or full-tima
e u'vaJent jobs shall be at least one hurtdred fiftv per cent of the federal
nunimum waee.

(d) The cust'omer shall demonstrate financial viabilit^

(e) The customer shal] identify ]oeal (citv. com3ty), state. or federal stzppo t in
fhc form of tax abatements or credits.jobs psoQrams, or othez incentives.

(iZThe custotmr shall identifv potesitit l xecondarv and tertiary bcnetits resuhing
f'ont^its proieet includin , l ntt not linilted tgy locaUstate tax dollars and
related employnlent or basiness opporttmities resultigg from the location of

the facilitv•

k^ft The customer shall agcee to maintaiu onerati.ons at the y;...o'ect site for the
term of the incentives.

(3) An electric utility and/or mercanlile customer or group of nrercantile custotnet,9
filina an ap^lication for cornmission al?prolial of ut economic development
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ananmerrtent, fle,ars the btirden of urof that the pro oed arran^emezt__is
reasonable and does ttot violate the provisions of sections 4905 33 and 49p5.35
tif t1ja Reviscd C'.odc and shall submit to the coanmis.sion verif-1able infortnation

det^illin^z the rationale for the arruieemenl.

fB) An clect.ric util.it^ urercantile eustocr or group of inercantile gostonters of an
electric utility may file an a^for au eeononyc clevelolrment arran em nt
hetween the electric uiilityi and its cutieomer or Zroup of customers for the retention
of an existina custonierfs) likel,,„to ce•tse rectuce or relocate its operations out of
State ThegLipplication shall include a coiw of the pro osed atxana gement_atld i^rovide

information on all associated 'rncentives estimated annual electric billinSs witltout

incenCives for the term of tlie inceuives, and aimual estimated del(a revenues for the

term ol' tlte incentives.

(1) 6ach customer requestina to take ser)rice aursu^ut to an eco3tonuc develonment
m^rrangement widy the eIectric uulit^^_shall describe the genesal status ofte
custonter in the cotnmunity and how snch arrangement fttrthers thC polic) uf the
state of Oltio embodied in sectioa 4928.02 of_th.e Rcvised Codc.

2 Eadi_custome.r reciuestimt to tcake_ servieepursu tnt to an_eeononue cleveloptnant
arranaement with the electTic utility Shall •it a tnuiinnun, meet the foltow•inn

criteria. sttbrnit to the ctecn•ic utilit verifi<tble information detailinc how the
crit.e9aare met. aud Provicie an affidavit froin com7any official as_to the
veracitv of the information iaiovided:

L) Eli.gible l^roiecls s all he for non-retail vutnoses.

t( )l '1'he nwnber of full-t'itne or'futl-tinre eguiytlent jobs to be reGained tihall be al
least twcni -Y 1'iv.e.

(c) The avcrage billing load (i^^ klowatts to be retained) shall be at least two

hunrlred fiftv kilowatls.

(d) The custotner sltall demonstrate that the. oost of electricitv is a anajor factor in
its dco^toyease rectuce or rc loeatc its overations tu an out-of-state site,
1nstate relocatioits are not eiieible. If tltc customer has lre L>otential to
i•elocate to ml rnit-of-state site the site(s) ihall be identil_iied along wirh the
cxpected costs of electricity at the site(s) and ttte exnected casts of other
si^ificant exnenses inchtdins. hut not l.intited to labor and taxes.

e) The customer shall identify anv other local state or federal assistance sott-gfit
and/or received in order to maintain its cunent o erations.

{1^. The customcr shall auree to n ainta
incenfi ves.

its curreut operalions for the term of the
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(3) An clectric utilitv and/or mercantile customer or grouti of tnercalitile cttstomers

filittg an application for commission approval of an econonue development
-ement bears the burden of nroof that the proposerl_ arran^ement- isarralT

reasonable and doe4 not violate the Provisions of sections 4905.33 and 4905.35
of the Revised Code, and Atll submit to the commission verifiable infonnation
tletailiug the rationale for the_r^rraneemetit.

(C"') Upon t'he fi(iug o.f an econonric devetopment Ulilication, the co muission mav fix a
I_inle^tnd^lace Cor a hearing if the ataplication appears to be unjust or tunreasonable_

( IlThe economic development arranzenxent sltall be subject to change. alteration, or
modification by the commission.

(21'lie staff Shall have access to all cuslosnei an3 electric utiliti nfoeinatioii related
to service provided ^,ursuant to the economic de<<elonment atraneentents.

fD) Custoaner inforntation orovided to dentotistrate eligibilitv unde^aaraeraphs (A) nnd
LBLo€ this rule shall be treatcd bv the electGic utilitv as confideiitiaL Thg electric
utilitv 5hall rec^uest canfidcirtial treatment. of custotner-speeific information Phat is
filad with tkae cotnmission. ^i ith the exce tiou of customer n imes and addresses.

XjAffei,̂ ted narties nta file a rnotion to intcrvenc and file comments and objections to
anv annlictition filed under this rulc within twenty days of the date of the filing of the
_tp lication,
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4901;1-38-04 >lnerav efficiency arran>Yements.

(A) An elect.ric utility, mereandile custotriei, yf 7oup of mercantile custoiners of an
electric utitity may file an applicafion for commission akproval for an energv
efficienev arraneenmcnl between tbe electric utility and its ettstomer otizroup of
cu_stomcrs that have new or expanded energy efficiencv production facilities. The
'tpolication shall include a copy of the proposed arrangement and provide
inforut.liion on all associated incentives estnnated annual clectric billintis without
incentivc f r the term of ttte incentivcs, and azt t.t a estini te 1 delta revenues for the
tcrin of tlre incentives.

^ 1;aclt customer requestinQ to take service pucsuant to an energy efficiency
rrmraement with the elcetric utllity chall desprihe the general status of the

customer in the community and how suclx atralif^e nent furthets the polic ot f tlle
state of Ohio einbotlied in section 4928.02 of the Revised Code.

(2) f_ach custontcr re uesting to take servtcc pursuant to an enetgy efficieicv
airan^emcnt wtth the eteenic utthtv tihalt mc,c,t the following crttcrta submit to
the electric utt]tty veztGable information detailing how the crtteria are inet, and
provide an af'fidavit from a companv official as to Ihe veracity of the
information providcd:

(a)'Cha customer sltall be an eneigy efficiency production facllity as deflned in
this c.haptet•.

(t )-At lcast ten new, fnll-tinie or full_time Aiiivalent jobs sball be creat.ed w'itllin
tluee yeat:s of iuitial okerations-

(cJ.:l'heavelaQe hourly base watrc rate of thei)ew fitll-time. Or full-time
cqttivalezit j_obs shall E7e a east one hturdred fifh= ner cent of federal
minimum xvq^e.

(d) The custotner shall demonstrate,2,fnancial viability,

(e) '1'hc customer sliall identif)lloct^l_ city county^state, or federal support in
the form of tax abatetnents or crcdits, iobs orroerams, or oilier incentives.

(f) Tlte custonler shall agree to maintain operations at the proiect site for the
term of the incentives.

(3) An electric u(ility auc]/nr mercanUle custotnec or groul) of inex•ca.itile customers
filing-:gi_ attplietttioti_for commission aoproval of an enersy efficienc^
arrunaenrent bears tlre burden of proof that tlte_proPOsed arrant>etuent is
reasonable antl does not violate theprovisions of sectiolls 4205 3 .3 and 4905,35
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* * * DRAFT - NOT FOR FILING * * *
of the Revised Co^e and shall subtnit Co the corunistii ri verifiable information
detail.ine the rationale for the at7'anMmetit

fj3j-Ll on the fliii^ of an euetgy efCic ency ap^lication, the eomtnission mav fix a titrae
and place fnr r heariue if Yhe a^plication ^pueats Co be uuiust or unreusouable.

ci) The encr<<=,y efficiency amanaenient sha11_be subject to chanec, alterafion or
modification hy the commission.

{2-^Jhe st ff shall have access to all ct>stomer and elecfric utilitv infonnation related
to servic Ij1(>yided gursuani to tlte enersv efficiene^ angcni.eittti.

(C) CuStoruer ittformation provided to demonstrate eligibility under parag,ianh (A) of ihis
lit slralrule shall be treated by the electric utility as con£ideartial. The eleetric U

rcc uLq,it confitle»tial treatulent of customer-specific information that is filed with the
commission, with the exception of customer names ai^rt addresses,

(D) Affected lrat'ties may file a tiiotion to iutervene aud file comnzents and obiections to
an} _a^plication ftled imder this ttitle wiihin fwenty days of the date of the filil>g of the

a^^^etiou.
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* * * DRAFT - NOT FOR FILING ** *
^Ol^ 1-33-05 Unipue arraneernents.

^A) otwithstmd'niru(es 4901•1-36-03 nnd 4901•1-I3804 of the .A.daninistrative Coc1e
an eleeuie ulility tnay file an aj^lieation uurcuant to section 4905 31 vf the Revised
Code for cotnn ission approval of a unioue arrangement with one or tnore of its
eustotners consun-lcrs. or entploees.

(1) An electric utility filut^a 1Wlicatiou foz cotninission anproval of a unigue
lovees bearsan"+ngemeut with one or more of its customers. wnsumets, or epip

the burden of proof that the mmposed arran.,aentent is reasonable and does not

violate the provisions of seotions 4905.33 and 4905 35 of the Revised Code, and
shall submit to the commission verifiable information de-tailing the rationale for
the an'angement.

?( ) llprni the filino oL an .v^?}tlieation for a unique art'aatgement, the eoxnntissiot^iay
1'ix a Cinte and nlace for a hearine if the 3^plication 1^pears to he tntjuvt or

unreasonable.

( 3 ) The unigue acrat^ement shall be sublect w chanae• alteration_or modificactoii by

tlte comnussion.

Q3ZA inercantile customet•. or a eroup of inercautile ettstomers, of an electric utility ma^
lnutv u^ dte comtnissionfor a unique art°maement with the electric udlitv.

Sl,Each customcr aUtlying for a unique airan^ement beat•s the burden of proof that
the^ronosed arran emertt is reasonable aud does not violate the_provi,sions of
s_eetions 4905.33 and 4905.35 of the Rcvised C'ode, tuld shall submit to the
connnission and thc eleetric utility verifiable information detaililIR the rationate

for tlte arrangement.

(2) `I"he,custo ner shatl,L)ILovide an affidavit from ;p com^jny official as to the veracity
oP Che information ^rovided.

(3) Upon the filing of an annlicgtion for a unicfuc arrangement the commission cna_
fix a tinte and place for a hearine if tlze an,ytlicatio^ears tq,6e uniust or
unreasonable.

(_4) Tlze uaigue arraniement shall be subiect to change , alteration or modification ly
the. commission.

i. pplyine foz approval of a unique an•angcmcntbetween an elecni.e(C ) Each ap licana
utility and one otntoee of its customers, crnisumers or emJtloyees whall describe Jtow
such arranQenient furthezs fhe policv pf tlie statc of Ohio etnboclied in section

4928.03 o1'the Revised Code.
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* * * DRAFT - NOT FOR FILING * * *
(f)) T1niGUe ^rraaeements shall refleet teims ^nd conditions fot eircatnstances for whieh

the electde utilitv's tariffs have uot akeadv provided.

f E} Custorner infornxation ^vided to the electric utitit}, to obtain aucuaue arrangement
slrill be treated by the electric utility as oonfidential The ele.ctric ntility shall reauesC
conf.identiad. freatnient af customei-s12ecific; information that is fIled with th

cornmissioat, wilh the exceptinn of custorrcer namcs and addresces•

^^fFecced nties rn3y file I mocinn tg incervene attd file comnzenrs and obicctions to

anv anulication filed nuder this rule cvithin tFVentkdays of the dute of tbe fdina of the

,plication.
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4901;1-33-06 Reportina reguirentents.

^n} ^;tch eieetric tatility sha[1 re^Liire each o'P its eustomers scrve 1 under any reasonable
arranYerrrent estiblishedpursuant to this chater to submit au Annual renort to t.he
cte hyear. The format o£ thatctrie tnilitv and staff no later than .^nril thirtieth of eac
re ort shall be detet'rnined ti^ stjff sucJt that a determination of the com pliance with
the elioi L)jlitv criteria can be detenx ined the calue of any incentivcs received bv the
custamerYs} is idenlified and Che ^otential un^aet on ocher custot>zers ean he
calculated,

(t3} 1'he btuden of proof to demonstrate oRRo1nQ coa^li•mce with ttre reason•tble
arrangerrrent lies with the cuetonter(s)The electric utilitti• shall summarize the
reaortsJ)rovided by eustomers uncier paraaraph (A} of this nrle and submit strch
sunim,u to o STaff for review aud audit no later tlian Jttne fifteenth of each year,
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* ** DRAFT - NOT FOR FILING *"*
4901:1-3 8-0S Revenue recavery.

A Lac_h eleeti-ic utility-_ that ts servine customers pm-suant fo apE7roved rea.sgnable
ai'raneements, tnay apply for a rider for the recovery of ceitain costs associated with
its delta reveaiue for serving those customers parsuant to reasonable arrangenrents in
accordance with the followim:

(1 ) The aoprovat of the renuest for revenue recovery, includine tlte level of such
re,covery, shall bc at: the eommissions dit;crelion.

(2) 'hhe electric utility may Muest recovery o^f direct incremenlal administrati^e
costs related to tlte )rograms 3s part of the ricler . Such cost recove,rv shall be
sub,lect to audit, review, and amrovai bythe eommismii.

(3) Fi r ret sonaUle i, rrauGements in which iaacentives are eil en based unon cosi
savings to the eleeu•ic atilit}t_(inc_ludine. but not limited to, nonfirm
atrangemenis oi>/off peak pricui^seasonul rates. time-of-dav rates, real-time-
pricine rates), the cost savins^sltall he an offset to the recove:v of the dclta
revenues.

f4) The amqunt of the revenue rcco _verv rider shall be spread to all custoiners in
pra op ttion to the cun•eut revenne distribution be.tween and among classes,
si^bje ct to ehange. aEterat:ion. or modi£ieation by the conunission. T'he electric
uiil.ily ahall file thc projected impact of tfiet roposed ricler on all customers. bv
customer class.

(5) _'Phe rider shail be updatcd and reconciled, pv atrplication to the connnission
semiannuaEly. All data submitteit_in support of ttre ri(ler update is subjec,tw
comn.iissicnn review and audit.

fB)lf it appears to fhe eommission fhat the nr^^osais in the application may be unjust and
unreasotalile the commission ahall set the matter for hearing

(1) At snclt liearing. the burclen of uroof to show that the reventie recovcrv rider
prgposal n thr application is iust an(i rea,sonabte shall be upon the electric
utility_

2) The reveitue recover ry itle ihaEl be subiect to claanec, alteration r znodifictttion
by tho cnrnmission,

i1i ihe Staff shall 17aVe iieCess t0 all ciisi{i7ner and electLlc utility information relatd

to se.rvice nrovided pursuaut to the reasonable arraneements that created the
delta revenue tri^erine the electric utilitys application to recover [he costs
associated ta•ith said delta revenue.
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(C) Affeoled ^ies. may Pile a utotion to iatervezie and fi[e cominents and obiecrions ^o

any^^tic tion fiied mider tliis rule within twccity d^s of ti^e date of tbe frli^ ^ f the
>pticption.

0000'75



* * * DRAFT - NOT FOR FILING ^ * *
4901:1-38-09 14:stilure to cotnmlv.

LAl.flre CL14tomer being providec9 with service 7ursuant to a reasonable a rangement
eslabti5hed ^nnsua^[ to_this cha^ter fail» to substantiallx compt,^with atsy of the
cl.itcria foi eliibility or fails to substai^rialtv comnly with ^ eportin requirements. ihe
clectricutility after reasonaMe nLnicc to the ctitstomei• sh[dl tertninate the

rran<r̂ement milevs otherwise oidcred ba U1e romxnis5ion,

(EThe cotnmission tt ay also direct the electric utiiitv to ^)e customer for all or
part of the ine entives previously provided bv d^e electric utilitX

tCl If the castomer is required to pay for all or part o1'the incentives previoaslv provicled,
flie recovered amoants shall be reflected in the c:iletilatioat of Ihe revemte recove^
rider est ibli:slied Mirsuant to rttle 4901-:1-38-08 of the Admini,vtrattve Code.
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