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South Central Power Company and
Ohio Power Company

In the Matter of the Complaint of )
Ormet Primary Aluminum Corporation )
and Ormet Aluminum Mill Products )
Corporation )
)
Complainants )]
)
)

Y. ) Case No. 05-1057-EL-C8S
)
)
)
)
}

Respondents

STIPULATION AND RECOMMENDATION

Rule 4901-1-30, Chio Adminisirative Code ("OACf‘) provides that any two or more
partics to a proceeding may enter into a written or oral stipulation covering the issues presented
in such a proceeding. The purpose of this document is to set forth the understanding of the
parties who have signed below (the "Signatory Parties"} and to recommend that the Public
Utilities Commission of Ohio (the "Commission"} approve and adopl, as part of its Opinion and
Order in this proceeding, this Stipulation and Recommendation (the “Stipulation”) resolving the
issues in the above-captioned proceéding. This Stipulation is fully supported by data aad
information contained in the evidence in the record in this procceding; represents « just and
reasonable resolution of such issucs in this proceeding; violates no regulatory principle or

precedont; benefits, as a package, ratepayers and the public intercst; and is the product of
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lengthy, serious bargaining among knowledgeable and capable parties in a cooperative process
undertaken by the Signatory Parties to settle this case. While this Stipulation is not binding on
the Commission, it is entitled to carcful consideration by the Commission, where, as here, it is
sponsored by parties representing a wide range of interests, including the Commission's Staff.
For the purpose of resolving all issues raised by this proceeding, the' Signatory Parties stipulate,
agree and recommend as set forth helow.

This Stipulation is entered into by and among Columbus Southern Power Company
(CSP) and Ohio Power Company (OPCQ) (collectively, "AEP Ohio"}), both of which are siectric
utility operating companies of the American Electric Power (“AEP”) system, Ormel Primary
Alaminum Corporation and Ormet Aluminum Mill Products Corporation (collectively,
“Ormet™), South Central Power Company (“SCP™), United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service Workers International Union ("USW™),
Ohio Energy Group (“OEG™) and the Commission’s Staff. Intervenor Industrial Energy Users-
Ohio (“IEL™), while not a Signatory Party, has agreed not to oppose the Commission’s approval
of this Stipulation. All Signatory Parties fully support this Stipulation and urge the Commniission
to accept and approve the terms hercof.

WHEREAS, in Case No. 96-999-EL-AEC, OPCO applicd to the Commission for
approval of a special contract arrangement with Ormet (the “Interim Agreement™ which would
become effcetive upon the November 30, 1997 termination of the then-current service agreement
between OPCO and Ormet, and would terminate at midnight on Decomber 31, 1999,

WHEREAS, in Case No. 96-1000-EL-PEB, OPCO and SCP jointly petitioned the
Commission for reallocation of their certified service territories so that Ormet, then a customer

of OPCO, would become a customer of SCP upon termination of the Interim Agreement;
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WHEREAS, by Finding and Order in Case Nos, 96-999-EL-AEC and 96-1(}00—EL-PEB,
dated November 14, 1996, the_ Commi-ssion approved the Interim Agreement and the request of
OPCQO and SCP to reallocate their certified territorial boundaries so that Ormet would become a
customer of SCP upon termination of the Interim Agreement;

WHEREAS, pursuant to the terms of a Curtailment and Indemnity Agreement, which
was-an exhibit to the joint petition in Case No., 96-1000-EL-PEB, after Ormet became a customer
of SCP and Ormet’s load was removed from the AEP system’s control area, OPCO and the ALP
system no longer had either the right or obligation to resume conirol arca responsibility for
Ormet’s load;

WIIEREAS, Ormet and SCP entered info a scrvice agreement which provided for the sale
by SCP of a maximum 20 MW of eleciric power and energy to Ormet (5 MW firm, 15 MW
interruptible) and for Ormet to obtain from ihird parties in the market the remaining electricity to
service the load for its facilities in Hannibal, Ohio;

WHEREAS, the initial SCP/Ormet service agreement was modified to terminate any
obligation of Ormet to buy, and of SCP to scll to Ormel, electric power and energy;

WHEREAS, subsequent (o the modification of the initial SCP/Ormet service agreemert,
Ormet filed for Chapter 11 bankruptey protection and emerged from bankrupicy in April 2005;

WHEREAS, Ormet curtailed operations at its Hannibal, Ohio facilitics in January 2005
and those operations have nol been restarted;

WHEREAS, on August 25, 2005, Ommet filed in this docket a petition fo transfer rights to
furnish electrie service and/or to reallocate certified service territories, along with a complaint
against OPCQ alleging that OPCO was proposing to impose unjust, unreasonable and

discriminatory rates if Orimet were to return to OPCO’s certified service tertitory;
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WHEREAS, on June 14, 2006, the Commission issued an Opinion and Order in this
docket which, among other things:

1. found that the bankruptey court authorized the rejection of the service agreement
between SCYI* and Ormet and which deferred to that determination

2. found that SCP is legally obligated to serve Ormet’s 520 MW load

3 found that, in the context of service to Ormet, SCP does not provide, or propose to
provide, physically adequate service

4. directed that a second hearing should be held regarding: whether SCP’s failure to
propose to provide physically adequale service has been corrected or can be
corrected under reasonable operaling conditions; whether the Commission should
authorize another supplier to serve Ormet; or whether the Commussion should
order such other remedy authorized by law

5. dirccted that the issue of an appropriate rate to be charged by OPCO for service to
Ormet should be addressed after the Commission completes its proceedings under
§ 4933.83(B), Ohio Rev. Code, and determines whether another electric supplier
should be authorized to serve Ormet.

WHEREAS, on July 14, 2006, SCP and OPCO each filed rehearing applications

regarding the June 14, 2006 Opinion and Order;

WHEREAS, on August 9, 20006, the Conunission issued an Entry on Rehearing in this

docket which denied the rehearing applications filed by SCP and by OPCOQ;
WHEREAS, on August 25, 2006, SCP filed a second rehearing application which the
Commission denied in its Septerber 13, 2006 Second Entry on Rehearing,;

WHEREAS, on October 6, 2006, SCP filed a Notice of Appeal to the Supreme Court of
Ohio (Case No. 06-1866) regarding the Commission’s June 14, 2006 Opinion and Order, August
9, 2006 Eniry on Rehearing and September 13, 2006 Second Entry on Rechearing;

WHERFEAS, according to Ormet Ex. 4.

1, When Ormet’s Hannibal facilities are fully operating it employs approximately
1,000 people with total annual wages of about $40,000,000
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Ormet covers approximately 3,300 ol its employees and family members’ health
care at a cost exceeding $10,000,000 per year

Ormet pays about $1,000,000 annually in taxes to Monroe County, Ohio and its
school district

Ormet purchases about $15,000,000 to $18,000,000 of goods and services every
year in the Monroe County area

Ormet has been onc of Southeastern Ohio’s largest employers, particularly of
skilled workers such as those who comprise the USW

If Ormet is unable to resume operéttion of its Hannibal facilitics there will be no
jobs to which the USW laborers can return

If the Ianmibal, Ohio region loses the significant tax revenucs and capital
spending Ormet historically has brought to that region, the cconomy in that region
will become further depressed

WHEREAS, as reflected in Ormet Bx. 2, Ormet has characterized its load at full

operation as 520 MW at a 99% load factor;

NOW, THEREFORE, the Signatory Partics stipulate, agree and recommend that the

Commission make the following findings and issue its Opinion and Order in these proceedings in

accordance with the following:

D
2

CSP shall be permitted to intervene in this docket.
Based upon the anticipated acceptance by the Commission of this Stipulation,
without modification, the Commission should consider the Stipulation as
presenting a joint petition submitted by CSP, OPCO and SCP under § 4933.83
(E), Ohio Rev. Code, which statute, in pertinent part, provides that:
any two or more electric suppliers may jointly petition the
commission for the reallocation of their own territorics
and electric load centers among them and designating

which portions of such territorics and electric load centers
are {o be served by each of the electric suppliers.
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3

%)

5)

Further, the Commission should find that approval of such joint petition is not
conirary to the public interest and, therefore, meets the standard of  § 4933.85,
Obie Rev. Code, for approval of the joint petition.

The Commission will reallocate the service territories of CSP and OPCO and SCP

such that Ormet’s Hannibal facilities will be located in a joint CSP/OPCO

certified service territory effective January 1, 2007. SCP shall have no obligation

to provide clectric service to Ormet’s Hannibal facililies prior to January 1, 2007,
Provided, however, that SCP will retain its service obligation prior to, on, and
after January 1, 2007 with respect to:

I Flashing light and sign for the Ormet Plant on Route 7 to the west of the
Ormet Plant (South Central Account No. 8§46-201-006). Installed
4/6/1998,

2. Ormet employee park just to the south of Route 7 and to the east of the
Ormet Plant (South Central Account No. 846-153-001). Installed
6/1/1982,

3. Sign for the Ormet Plant on Route 7 to the east of the Ormet Plant (South
Central Account No. 846-151-001). Installed 8/1/1965.

As part of this Stipulation, Ormet has entered into an electric service contract
(Contract) which reflects the provisions of this Stipulation which are applicable 1o
the Contract, The Contract, 2 copy of which is attached as Attachment I, shail be
deemed to have been approved by the Commission as part of the Commission’s
approval of the Stipulation.

Generation, transmission and distribution service will be supplied by AT:P Ohio.
Such service will meet Ommet’s peak demand of approximately 520 MW at a 99%

load factor (full operation). AEP Ohio®s generation service (which will be
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6)

7

supplied one-half (50%) by CSP and one-half (50%) by OPCO) will be supplied
only for consumption at Ormet’s Hannibal, Obio facilities and such power and
cnergy will not be resold or transferred by Ormet, regardless of any opportunitics
for such {ransactions.

This Stipulation will become effective upon approval in a final order of the

Commission. Should the Commission’s final order be appealed to the Supreme

Court, or become involved in some other judicial process, this Stipulation and the
related Contract will be suspended for the duration of such appeal or other process
and/or during any refnand to the Commission. Prior to January 1, 2009, Ormet
shall not switch to scrvice from a Competitive Retail Electric Service Provider,
Ormlet cannot inftiate any proceeding or otherwise petition the Commission or any
court of competent jurisdiclion to require either CSP or OPCO, or both, t¢ provide
generation service under any established rate schedule of either CSP or OPCO or
at a rate lower than such schedules without the express written consent of ALP
Ohio.

For the period January 1, 2007 through December 31, 2008, Ormet will pay $43
per megawatt-hour for generation service, This price is agreed upon based on
Ormet’s representations that after a brief ramp-up period it will operate at a full
load of approximately 520 MW at 2 99% load factor, In addition, Ormet will pay
tariff rates and.aii applicable riders to AEP Ohio for transmission and distribution
service. Such tariff rates and riders will be equivalent to OPCO’S Schedule GS-4
for one-half (50%) of Ormet’s load and CSP’s Schedule GS-4 for one-hatf (50%)

of Ormet’s load. A list of the cwrrently existing tariff rate components and riders,
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8)

9)

and their location in CSP’s and OPCO’s Commission-approved tarifls, is attached
to this Stipulation as Attachment II. In addition, to the extent required by law,
Ormet will sel.f assess the Ohio kWh tax.

The Contract will not be transferable by Ommet to any other party without the
consent of ABP Ohio. In the event of a change in control of Ormet, and assuming
the continucd opcration of the Harmibal facilities, Ormet agrecs that it will
maintain substantially the same level of operations (approximately 520 MW at a
99% load factor), employment (approximately 1,000) and local purchasing
practices (about $15,000,000 to $18,000,000 per year in the Monroe County area),
Ormet will provide AEP Ohio a deposit equivalent to 130% of the anticipated
monthly billing for Ormet’s Hannibal facilities at {ull operation. During the
ramp-up period which is expected to occur after Ormet reopens its Hannibal
facilitics, not to exceed six (6) months, Omiet shall provide a deposit equivalent
to 130% of the anficipated néxt month’s billing for the Hannibal facilitics. The
generation; and transmission-related portion of the deposit will be refunded to
Ormet upon Ormet’s clection to take generation and transmission service from
another electric supplier afler December 31, 2008, provided that Ormet does not
have any outstanding balance with AEP Ohio. Ormet agrees to immediately
reestablish a deposit equivalent to 130% of the anticipated monthly generation-
and transmissiénwrelated billing for the Hannibal facilities at full operation should
Ormet return from such other electrié supplier to once again take generation- and
transmission-related service from either CSP or OPCO, or both. All deposits

under this Stipulation shall be made by Electronic Funds Transfer not later than
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10)

11)

five (5) business days before the beginning of the next month. Should Ormet fail
to provide its deposit in accordance with these terms, Ormel agrecs that AEP Ohio
has the unilateral right to disconnect service to Ormet three (3) days alter
providing written notice of disconnect to Ormet. This provision shall remain in
effect for so long as Ormet fakes any service from aither CSP or QPCO, or both.
Ormet will propay, by Electronic Funds Transfer, its monthly bill for generation,
{ransmission, and distribution service by making payments three (3) business days
prior to the start of each month (December 27, 2606 for the first service month of
January 2007) and prior to the 15" of each month in an amount equivalent to one-
half (50%) of the anticipated billing for that month for the Hannibal facil_ities.
Except for during the ramp-up period, the anticipated monthly billing will be
based upon full operation. Should Ormet fail to make a payment within two (2)
busincss days of when it is due, Ormet agrees that ABP Ohio has the unilateral
right to disconnect service fo Ormet three (3) days after providing written notice
of disconnect to Ormet. This provision shall remain in effect for so long as Ormet
{akes any service from either CSP or OPCO, or both.

AEP Ohio will make a filing prior fo the start of 2007 which will set a market rate
for generation service 1o Ormet’s Hannibal facilities for 2007. AEP Ohio will
make a filing prior to the start of 2008 which will set a market rate for. generation
service to Ormet’s Hannibal, Ohio facilities for 2008. Such market rate, which
will be subject to the Commission’s review, shall reflect all generation-related

services, including, but not limited to the market for capacity, energy {(on-peak
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12)

13)

and off-peak), losses to the metering point and load following to meet the
requirements of Ormet’s Hannibal facilities.

For the pﬁlpose of compensating AEP Ohio for the differential between service at
the market rate established by AEP Ohio’s filings under Paragraph 11 and the $43
per megawatt-hour charge for generation service under Paragraph 7, AEP Ohio
will be permitted to amorlize to income, in the amount of such differential,
without reducing rates, their Ohio Franchise Tax phase-out regulatory liability,
totaling $56,908,000.

In the event that the amortization of the Ohio Franchise Tax phase-out regulatory
liability docs not fully compensate AEP Ohio for the differential between service
at the marlget rate established by AEP Ohio’s filings under Paragre{ph 11 and the
$43 per megawatt-hour charge for generation service under Paragraph 7, AEF
Ohio will be permitted to recover that differential under the “Additional 4%”
provision of the current Rate Stabilization Plan. See Scction 3, pages 8 and 9 of
AEP Ohio’s February 9, 2004 application in Commission Case No. 04-169-EL-
UNC. In the event that AEP Ohio recovers the entire differential between service
at the market rale established ﬁy AEP Ohio’s filings under Paragraph 11 and the
$43 per megawall-hour charge for generation service under Paragraph 7, without
having {o amortize the entire Ohio Franchise Tax phase-out regulatory liability,
AIZP Ohio will retain the unamortized portion on its books and the treatment of
that balance will be determined by the Commission in AEP Ohio’s next base rate
proceeding. AEP Ohio’s recovery of the differential through either the

amortization of the Ohio Franchise Tax phase-out regulatory liability and, if

10
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14)

necessary, the “Additional 4% provision will be accomplished in a manner

which matches the projected dilferential and the recovery in the same accounting

pertod,

In the event Ormet files a petition for relief under the Bankruptey Code or an

involuntary petition for relief undor Bankruptcy Code is filed against Ormet,

Ormet acknowledges and agrees that:

a. The payment arrangement specified in Paragraph 10 above, with p'aymcnts
made in advance of usage will remain in effect as specified in this
Stipulation.

b. Ormet will not file a plaading with the applicable bankruptcy court that
seeks to limit or avoid its obligation under the deposit or advance payment
provisions of this Stipulation. See Paragraphs 9 and 10 above,
respectively.

c. Ormet further agrees that in the event of a bankruptcy AEP Ohio has the
first claim on any deposit held under this Stipulation for any amounts
owed and any future costs to be iticurred as result of AEP Ohio’s service
to Ormet, |

In the event that the bankruptey court does not permit the provisions of either

Paragraph 14 a., b,, or c. to be implemented, Ormet will provide AEP Ohio,

within twenty (20) days of the petition date, with a post-petition éeourity deposit,

as adequate assurance under § 366 of the United States Bankruptey Code (11

U.8,C. § 366), in the amount equivalent to 130% of the anticipated monthly

billing for the plant at full opcration.

11
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15)

16)

17)

18)

All necessary waivers of Commissioﬁ rules shall be considered granted by the
Commission’s adoption of this Stipulation.

SCP will withdraw its Notice of Appeal in Supreme Court Of Ohio Case No. 06-
1866 after the Commission adoption of the Stipulation and the later of the time for
administrative or appellate review of the Commission’s order adopting the
Stipulation has expired or, if such review is pursued, such review is completed.
Upon the Commission’s adoption of the Stipulation, CSP, OPCO and SCP will
submil to the Commission modified territorial maps consistent with the provisions
of this Stipulation,

Since the Signatory Parties are waiving their rights to appeal the factual and legal
conclusions contain_cd in the June 14, 2006 Opinion and Order, they agree to not
rely on such conclusions in any future proceeding. Further, the Signatory Parties
urge the Commission to indicate in its order adopting this Stipulation that such
conclusions were unique to the facts and citoumstances in this proceeding and do

not provide any precedent for any future proceeding,

Nothing in this Stipulation shall be used or construed for any purpose to imply, suggest or

otherwise indicate that the results produced through the compromise reflected herein represent

fully the objectives of any Signatory Party.

No Signatory Party will challenge or divectly or indirectly support any challenge fo the

reasonableness or lawfulness of the provisions of this Stipulation,

This Stipulation is submitted for purposcs of this proceeding only, and is not deemed

binding in any other proceeding, except as expressly provided herein, nor is it to be offercd or

relied upon in any other proceedings, except as necessary to enforce the terms of this Stipulation.

12
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In fact, none of the Signatory parties have submitied the entirety of the case they would have

otherwise filed or will file if this Stipulation is tejected.

The agreement of the Signatory Parties reflected in this document is expressly

conditioned upon its acceptance in its entirely and without alteration by the Commission,

The Signatory Parties agree that:

A,

if the Commission rejects all or any part of this Stipulation, or otherwise
materially modifies its terms, any adversely affected Signatory Party shall
have the right, within thirty (30) days of the Commission's order, either to

file an application for rehearing or to texminate and withdraw from the

Stipulation by filing a notice with the Commission,

if an application for rchearing is filed, and if the Commnssion does not, on
rehearing, accept the Stipulation without material modification, any
Signatory Parly may tcrminate} ard withdraw from the Stipulation by filing
a notice with the Commission within ten (10) business days of the
Commission's order or entry on rehearing; and

if any portion of this Stipulation is found by a reviewing Court to be
unlawlul, or if any law is enacted which prohibits the continued
application of Aany term of this Stipulation, any Signatory Party adversely
affected by any such judicial decision or statutory enactment may
withdraw its suppost for this Stipulation by filing a notice to that effect
with the Commission within thirty (30) days of such judicial decision

becoming final or such law becoming effective.

13
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1f a Signatory Party pﬁrsues any action provided for in parts A, B or C above, a hearing shall go
forward, and the parties shall be afforded the opportunity to present evidence through witnesscs,
{o cross-examine all witnesses, to present rebuital testimony, and to file briefs on all issues and
pursue all remedies available in a court of competent jurisdiction,

* The Signatory Partics agree and intend to support the reasonableness and legality of this
Stipulation before the Commission, and in any appeal from the Commission's adoption and/or

enforcement of this Stipulation.

14

000014



IN WITNESS WHEREOF, this Stipulation and Recommendation has been agreed to as

of this 20" day of October, 2006. The undersigned parties respectfully request the Commission

to is;i}?pinion and Order approving and adopting this Stipulation.

Ay

Ohio Power Company

éf%;:_ 0 K

Columbus Southern Power Company

L E Sl A

Onviet Primary Aluminum Corporation and
Ormet Aluminum Mill Products Corpoeration

R o~
/ém e ___
South Ceniral Power GGompany

Staff of the Public Utilities Commissior of OHj
W@gj s TR

Ohio Encrgy Group

United Steel, Paper and Forestry;”
Rubber, Manufacturing, Energy, Allied Industrial and
Service Workers International Union

15
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Aitachment |

This Confract entered into this __ day of October 2006, by and between Colurdbus Southern Power Company and Ohio
Power Company, hereafter called AEP Ohio, and Ormet Primury Aluminum Corporation, 1233 Main Street, Wheeling, West
Virginia 26003, hereafter called the Customer, '

Witnesseth:
For and in consideration of the mutual covenants and agreements horsinafter contained, the partics hereto agree with

cach other as follows:

AEP Ohijo agrees 1o furnish to the Customer, during the term of this Contract, and the Customer agrees to take from
AEP Ohio, subject to AEP Ohio's standard Terms and Conditions of Service as regudarly filed with the Public UHilities
Commission of Ohio (Commission) and the terms and conditions as set forth in the Stipulation and Recommendation fn Case
No. 05-1057-EL-CSS as approved by the Commission which is atiached hereto and hereby made a part of this Contract, all
the cleetric energy of the character spucified herein that shall be purchased by. the Cuslomer in the premises localed at the
Customer’s Hannibal, Ohio facilities, In the event the regularly filed Terms and Conditions of Service conflict with the terms
and conditions set forth in the Stipulation and Recommendation, the latter terms and conditions will be controlting.

AEP Ohio is to farnish and the Custormer is to take cleciric energy under the terms of this Contract for a period of up
{0 24 months from the time such service is commenced and ending at midnight on December 31, 2008. The date that service
shall be deemed to have commenced under this Contract shall be the later of January 1, 2007 or the effective date of the
Stipulation in Case No. 05-1057-EL-CS5.

The electric energy delivered herennder shall be alternating current at approximately 138,000 volts, 3-wire, 3-phase
and it shall be delivered at the interconnection of AEP Ohio’s two double-circuit 138-kV stecl tower transmission Hnes with
the Customer's two double-circuit 138-kV steel tower transmission lines (i.e, in Ohio Township, Monroe County, Ohio at
Tower 39 on double circuit Line #1 and at Tower 38 on double circuit Line #2), which shall constitute the point of delivery
under this Contract. The said cleciric energy shall be delivered at reasonably close mainienance io constanl potential and
frequency, and it shall be measured by a meter or melers owned and installed by AEP Ohio and located at the Kamrner
Substation,

The Customer’s contract capacity is hercby fixed at 520,000 kW/kVA. Beginning Tuly 1, 2007, the minimum
billing demand for this Contract shall be 312,000 kW/KVA.

There arc no wnwritten understandings or agreements relating to the service herein above provided. This Contract
shatl be in full force and effect when signed Ly the authorized reprosentatives of the parties hereto, subject to the approval of
the Public Wtilities Commission of Ohio in Case No, 05-1057-EL-CSS,

The Customer agrees that its electrical facitities shall not be interconnected with any facilities other than ATP Ohio’s
facilitics unless wrilten authorization is received from ALP Ohio.

Colwmbus Southern Power Compaiy Ormet Primary Aluminum Corporation
Ohio Power Company

By . : By:_

(Signaturc) ' (Signature}

{Prin !ed'Nz;mc) B “Ef’smtcd Man) '
Title: ___ ——— Title: e e
Dale: i . Dale:

[ - 000016



.. . . Sheet No.
‘Tariff Ratc or Rider CSP OPCo
Customer Charge 24-1 24-1
Demand Charge 24-1 24-1
| Reuctive Demand Charge 24-1
Universal Service Fund Rider 60-1 60-1
Energy Efficiency Fund Rider 611 3 61
| kWh Tax Rider 02-1 62-1
GIOSS Recelpts Tax Credit Rider 63-1 63-1
Mumcnpal Income Tax Rider 65-1 65-1
Franchise Tax Rider L 66-1 66-1
Regulatory Asset Charge Rider 67-1 67-1
Provider of Last Resort Charge Rider 69-1 69-1
Monong%hcla Power Litigation Termination Rider 73-1
Transmigsion Cost Recovery R}.dCI 75-1 751 ]

“Major Storm Cost Recovery Rider 77-1 77-1

Attachment 2
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In the Matter of the Adoption of Rules for
Standard Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission
Riders for Electric Utilities Pursuant to
Sections 4928.14, 4928.17, and 49505.31,
Revised Code, as amended by Amended
Substitute Senate Bill No. 221.

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No, 08-777-EL-ORD

ENTRY ON REHEARING

The Comunission finds:

(1)

(2)

On July 7, 1999, the governor of the state of Ohio signed
Amended Substitute Senate Bill No, 3 (5B 3). That legislation,
among many things, established a starting date for competitive
retail electric service (CRES) in the state of Ohio and provided
for the establishment of a market development period (MDP)
for each electric utility, After the MDP, pursuant to Section
4928.14(A), Revised Code, as originally enacted into law, cach
electric utility was required to provide consumers, on a
comparable and nondiscriminatory basis within its certified
territory, a market-based standard service offer (MBSSO) to
maintain essential electric service to consumers, including a
tirm supply of electric generation service. Pursuant to Section
4928.14(B), Revised Code, each electric utility was required to
offer customers within its certified territory an option to
purchase CRES after its MDP ends, the price of which is to be
determined through a competitive bidding process (CBP). On
December 17, 2003, the Commission issued a Finding and Order
in Case No. 01-2164-EL-ORD which adopted, with certain
modifications, staft’s proposed rules for processing applications
to establish the MBSSO and CBP in Chapter 4901:1-35-01, Ohio
Administrative Code (0.A.C.).

On May 1, 2008, the governor signed into law Amended
Substitute Senate Bill No. 221 (8B 221) amending various
provisions of SB 3. Among those amendments were changes to
Section 4928.14, Revised Code, to establish a standard service
offer (550); Section 4905.31, Revised Code, to approve

This ie to certify that the images sppsaring are an

acgurate and conplate reproGuouion of a case file
document: deliversq in the regular coures of huginhesa.

Taahnic-iaﬁ__‘_"_'_g&:fmmha vrogensed_<L /11 /01
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3)

reasonable arrangements; and Section 4928.17, Revised Code, to
establish corporate separation plans. Pursuant to the amended
language of Section 4928.14, Revised Code, and new Section
4928.141, Revised Code, electric utilitics are required to provide
consumers with an S50, consisting of either a market-rate offer
(MRO)} or an electric security plan (IISI). The 550 is to serve ag
the electric utility’s default 550, Electric utilities may apply
simultaneously under both options; however, at a minimumn,
the first 850 application must incJude an application for an ESP.
The amendments to Section 4905.31, Revised Code, modify the
applicability of reasonable arrangements and the amendments
to Section 4928.17, Revised Code, impose additional
requirements on electric ufilities relating to the transfer of
assets,

On September 17, 2008, the Commission issued a Finding and
Order (Order) adopting four chapters of administrative rules.!
The four chapters are as follows:

{ay A complete rewrite of Chapter 4901:1-35, O.A.C,
which includes procedural requirements for filing
applications for an MRO and ESP as well as filing
requirements for such applications in accordance
with B 221;

(b)  Chapter 4901:1-36 to establish procedures for the
implementation of transmission riders;

{¢)  Rescind Rule 4901:1-20-16, O.A.C., and revise and
place the existing Commission requirements in a
stand-alone Chapter 4901:1-37 to address electric
utility corporate scparation between affiliated
entities, as well as new SB 221 requirements;

(d) Chapter 4901:1-38 to establish procedures for
approving reasonable arrangements between the
clectric utility and customers.

Section 4903.10, Revised Code, provides that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined by filing

1

iy

Hereafter, the Conunission will refer to specific rules by their last two numbers instead of the full code secrion being
discussed in each subsection of the Enlry an Rehearing,
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an application within 30 dajfs after the entry of the order upon
the journal of the Commission, :

On Qctober 17, 2008, the Commission received applications for
rehearing from the Ohio Consumer and Environmental
Advacates {OCEA), Columbus Southern Power Company and
Ohio Power Company (AEP), Ohio Edison Company, The
Cleveland Electric lluminating Company and The Toledo
Edison Company (FirstEnergy), Alliance for Resl Energy
Options (Alliance), Duke Energy Ohio, Inc. {Duke), and the
Ohio Envirormmental Council (OEC). On October 27, 2008,
memoranda contra were filed by OCEA, Industrial Energy
Users-Ohio (IEU), and FirstEnergy. Additionally, Duke filed a
motion for a protective order to protect the confidential
information contained in responses to its RFP for peaking
and/or intermediate power supply in response to 5B 221, which
was attached to its application for rehearing. No one responded
to Duke’s motion. The Commission will grant Duke’s motion
for a protective order for purposes of this rehearing only. The
protective order shall be in effect for 18 months from the date of
this Entry on Rehearing.

Thesc parties raised a number of assignments of error
associated with the rules that the Comumission adopted on
September 17, 2008. By entry dated November 5, 2008, we
granted rehearing for further consideration of the matters
specified in the applications for rehearing. In this entry, the
Conmmission will address the assignments of error raised which
we believe warrant modification to the rules that we have
adopted or where further clarification or discussion in needed.
To the extent an allegation of error is raised that is not directly
addressed herein or nof incorporated in the rule modifications
that we adopt, it has been rejected. Additionally, we have
modified Rule 02 for each of the four chapters to clarify that the
Commission’s ability to waive rule requirements does not
extend to requirements mandated by statute. Consideration of
the applications for rehearing will be addressed under the four
rule chapters sct forth below.
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Chapter 4901:1-35, Dlectric Utility Standard Service Offer

(6)

(7)

®)

Several of the arguments raised on rehearing invoived Rule 03.
In peneral, FirstEnergy and AEDP contended that various
provisions of the rules exceed legislative authority or are
inconsistent with the provisions of SB 221, We have made
certain modifications to clarify our intent of these rules;
however, for the most part we believe that the rules, as
originally adopted, provide a process to carry out the directives
of 8B 221 and amplify its provisions. The following paragraphs
address various arguments raised on rehearing regarding
Chapter 35.

ABP questions the Commission’s definition of “Rate Plan” as an
SS0 approved by the Commission prior to January 1, 2009,
instead of an SSO in effect on the effective date of 5B 221 ag set
forth in Section 4928.01{A}(33}), Revised Code. The Commission
used the terminology “prior to January 1, 2009,” to make it clear
that we are giving consideration to all the terms of a rate plan in
effect on the effective date of 5B 221, even those lerms of a rate
plan that may take effect after the effective date of 5B 221.

OCEA argues that a new section designated as Rule U3(B)
should be adopted regarding portfolio management to address
requirements to implement a 10-year procurement plan for both
MRQOs and ESPs. The Commission supports procurement
planning but believes that such activities should be reviewed as
part of long-term forecasting rather than as part of 550 plans
that are more likely to be three years or less. We also find that
OCEA's requirements [or such procurement plans do not
provide enough flexibility for electric utilities to develop
specific portfolio management and resource procurement plans
to meet their specific needs,

A¥EP argues that Rule 03(B)(1)(2), which describes conditions
that utilities must meet for ransiission alternatives for utilities
that are not part of an Regional Transmission Organization
(RTO), goes beyond the scope of the language of Section
4928,142(B){1), Revised Code. The purpose of this rule
provision is to clarify what the Commission considers
“comparable and nondiscriminatory access to the electric
transmission grid” as set forth in the statute. The fact that the
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(10

Commission amplifies the statute by stating in its rules that
alternative conditions for electric utilities that are not part of an
RTO “include non-pancaked rates, open access by generation
suppliers, and full interconnection with the distribution grid”
can hardly be considered as the Commission being inconsistent
with the statute. Under Section 4928.06, Revised Code, the
Commission has the ability to adopt rules to carry out the intent
of §B 221. By promulgating this rule provision, the Commission
has not exceeded its authority.

FivstEnergy also makes similar arguments as AEP with regard
to Rule 03(B)}{(1)(b), concerning the establishment of an RTO
independent market monitor. FirstEnergy states that Section
4928.142(B)(2) provides that an RTO must have a market
monitor function and the ability to identify and mitigate market
power. It argues that the Commission’s rule goes beyond the
statutory intent by requiring that there exists a market monitor
independent from the RTO and that such monitor has the ability
to identily and miligate market power., The Commission
helieves that it is critical that there be an independent market
monitor function that has the ability to identify market abuses
and to effectively mifigate the conduct of the market
participants because experience demonstrates that these
characteristics are necegsary components of the ability to
mitigate market power. Without such a requirement, the RTO
does not have a viable market monitoring function that the
statute requires. The market monitor or RTO must have the
flexibility to identify and mitigate the exercise of market power
in the markets essential to creating a competitive market. The
risk that a generator may use its market power to discriminate
or alter the costs paid by independent competitive retail electric
suppliers poses a significant barrier to entry into the retail
market. Moreover, pursuant to Section 4928.02(H), Revised
Code, it is the policy of this state to ensure retail electric
consumers protection against market deficiencies and market
power. The Commission’s rule is necessary to carry out the
intent of the statute and state policy. The Commission has
revised Rule U3(B}1)b) to more clearly capture our position
and al the same time more closely adhere to the intent of Section
4928.142(B)(2), Revised Code. "
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(11

AP and FirstBnergy both take issue with Rule 03(B)(1)(c),
regarding public availability of eleciricity pricing information.
They believe that the Commission’s rule on this subject exceeds
the statutory requirements of Section 4928.142(B)(3), Revised
Code, which only requires that the information be “available
publicly or through subscriplion that identifies pricing
information for traded electricity on- and off-peak energy
products that are contracts for delivery beginning at least two
years from the date of the publication and is updated on a
regular basis.” The Commission’s rule, as adopted in our
Order, requires that the information be “independent and
reliable,” that the information be for “any product or service
necessary for a winning bidder to fulfill contractual
obligations,” that the information “be available to any person
requesting it” and “for use in a proceeding before the
commission,” and lastly that the information “be updated on at
least a monthly basis.” Among other things, FirstEnergy argues
that requiring pricing information on any product or service
necessary for a winning bidder to fulfill contractual obligations
resulting from a competitive bid is much broader than just for
on- and off-peak power. Rule 03(B){1}{c) must implement
Section 4928.142(B)(3), Revised Code, in a manner consistent
with the statute as a whole, which was intended to ensure
effective competition, including competitive bidding to provide
standard offer service under an MRO. In implementing the
requirement for published information on the prices of “energy
products,” AEP and FirstEnergy would have us use an overly
narrow and technical definition. To ensure that many different
suppliers can compete to provide standard offer service, reliable
forward price information needs to be available so that
suppliers making physical or financial forward commitments
can commit to future prices and manage their risks. The rule
appropriately adopts a commen parlance meaning for the term
“energy products,” encompassing those products of electric
energy production that would be “necessary for a winning
bidder to fulfill the contractual obligations resulling from the
competitive bidding process.” The rule ensures that what will
be acquired on a forward contract basis through the competitive
bidding process is consistent with available forward price data,
The rule requires that price data be reliable so as to avoid
circnmstances observed in other energy commodity markets
where published price data have been called into question,
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(12)

(13)

However, we are modifying our proposed rule to delete the
reference to the information being sufficiently reliable and
available for use in a proceeding before the Commission, as it
appears to be unnecessary to the proper operation of the rule.
Also, we have clarified the rule to indicate that a pay
subscription service shall be available “under standard pricing,
terms, and conditions” to any person requesling “a
subscription.”” The rule requires the information to be updated
at least monthly based on the availability of monthly products
and services in the market. Information that is available more
frequently than monthly would qualify under the rule.

With regard to Rule 03(B)(2)(b) and (c) concerning pro forma
financial projections and rate impacts of CBP plans, AEP and
FirstBnergy argue that the rule is too broad. AEP argues that
such information is not needed from the electric utility’s
transmission and distribution services, as the rule requires, but
only from generation service which is encompassed by an MRO.

‘FirstBnergy adds that requiring pro forma projections of the

effect of the CBP plan upon generation, fransmission, and
distribution of the electric utility or its affiliates goes beyond
statutory requirements as it applies to affiliates.  The
Commission finds that although the impact of a CBI will be
largely on generation service, there may be some impact on
transmission and distribution services based upon what a utility
proposes as part of its MRO. With respect to looking at the
impact on affiliates, we have reconsidered this requirement and
have deleted language refated to affiliates in Rule 03(B)(2)(b) as
not being necessary to consider CBP effects on the electric

ufility. .

In the Order, we modified the Commission staff's (Staff)
proposed language in Rule 03(B)(2)(d) and (n) and 03(C)(8) to
reflect that provisions of an 83O application must be “consistent
with and advances” instead of “achieve” the policies of the state
as set forth in divisions (A) to (N} of Section 4928.02, Revised
Code, recognizing the need for flexibility in altermpting to
satisfy those policies. AEP and FirstBnergy object to the
addition of the term “advances,” stating that certain of the
policy statements are not necessarily compatible with cach other
nor should they be prerequisites to approval of an MRO or ESP
application. The Commission finds that the intent of this
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(14)

(15)

language is to ensure that all of the policy statemenls in Section
4928.02, Revised Code, are considered when an electric utility
develops an S50 application. We, therefore, find no
modification of this language is warranted,

OCEA requests, with respect to Rule 03(B), that a new division
be added to the list of what is to be included in a CBP plan.
OCEA contends that division (o) be added to 03(B)(2) which
would require the reporting of existing obstacles to providing
an MRO. OCEA’s proposed language is as follows;

An explanation of known and anticipated obstacles
that would provide difficulties or create barriers for
the adoption of the proposed bidding process so
that participation by electric suppliers will be
encouraged, |

The Commission finds this information will be helpful in
developing a CBP for an MRO and the rule has been modified
accordingly. OCEA also points out that Rule 03(B)(4)
regarding government aggregation programs in relation to an
MRO should be corrected to reference Section 4928.20(K) rather
than Section 4928.20(]) of the Revised Code, inasmuch as (J)
only relates to ESPs. The Commission finds this modification
to be appropriate and has made the change to the rule.

Among the general requirements for SPs in Rule 03(C)(2) is the
requirement that an electric utility provide pro forma financial
projections of the effect of the ESP's implementation upon the
electric utility. ABP argues that an ISP’ does not establish the
SSO on a cost-based analysis and is ultimately governed by a
top-down retrospective excessive earnings review. AEP asserts
that the requirement of pro forma financial information is
without basis in statute and constitutes improper prospective
evaluations of the significantly excessive earnings test and
should thus be deleted. In our Crder, we refected AEIs
characterization of this information as constituting an excess
earnings test and found that, due to the complexity of an ESF,
the approval of such a plan should be made in the context of all
available information, including pro forma financial projections.
By requesting such information, the Commission is not
changing the statutory standard of Section 4928.143(C)(1),
Revised Code, under which an ESP is to be approved, nor is it

8.
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(16)

(18)

(19)

requiring a cost-based ESP. Further, in determining whether an
BSP is in the aggregate more beneficial, the Commission must
find that the ESP so approved, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate
as compared to the expected results that would otherwise apply
under Section 1928.142, Revised Code. The requested financial
information will be helpful in making these determinations.
Accordingly, we conclude that the requested modification is
unnecessary and we decline to adopt it.

OCEA has requested that the Commission add additional
details to various paragraphs of Rule 03(C). The Commission
has considered these suggestions and finds such additional
details are either unnecessary or more appropriate for
consideration in individual ESP application reviews.

FirstEnergy raises a concern with the phrase “as an offset” in
Rule 03(C)(9)(a)(ii) when considering any benefits available to
the electric utility as a result of the sale of emission allowances
or coal in ESP applications. FirstEnergy argues that this phrase
assumes that the treatment and accouniing of emission
allowances always should result in a credit to customers, which
is not always the case. The Comumission agrees and has
modified the rule to delete "as an offset” to encompass all
circumstances.

Both AEP and Firstbnergy argue that Rule 03(C)(9)(a)(iii),
relating to an electric utility’s demonstration in an ESP that costs
passed through a fuel cost automatic recovery mechanism are
prudent, is misplaced and that such a prudence review be
performed in subscquent reviews required by Rule 09(C).
Imasmuch as Rule 09(C) requires that costs incurred and
recovered through quarterly adjustments are to be reviewed in
a separate proceeding outside of the automatic recovery
provision of an ESP, the Commission has deleted Rule

- 03(C)(9)(a)(iii) as unnecessary and added this provision to Rule

09(C),

AEP asserts that Rule 03(CH9)(b)(i) is inconsistent with the
provigions of Section 4928143(B}(2)(b), Revised Code, by
requiring that a proposed facility being buill as part of an ESP,
and costs recovered through an unavoidable surcharge, must
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20)

(21)

have been already reviewed by the Commission through a

separate integrated resource planning (IRP) process. The .

Commission does not believe that requiring the IRP process be
performed as part of a filing pursuant to Ruole 4901:5-5-03 i3
prohibited by Section 4928.143(B)(2)(b}), Revised Code. It is not
unreasonable for the Commission to use the results of the IRP
process to determine the need for construction of a facility being
proposed as part of an ESP proceeding. Making a
determination of need for a generating facility requires
consideration of forecasts, existing and new resources, and the
impacts of alternative resource strategies. Given that an IRP
proceeding is where an electric utility files its forecasts and
resource plans and the Commission reviews the electric utility’s
analysis of resource alternatives, an IRP proceeding is the
appropriate proceeding in which to identify the characteristics
of needed new resources. Accordingly, the purpose of this rule
provision is to recognize that it is a more efficient use of time to
already have the facility previously considered as part of an IRP
process prior to making a request for an unavoidable surcharge
in an ESP proceeding.

With respect to the inclusion of a proposed competitive bidding
process for construction of faciliies as part of an ESP
application, AEP argues that having a previously approved
process for the proposed facility on a case-by-case approval is
not practical or efficient. AEP believes a standardized bidding
process should be approved by the Commission or established
through the Cornmission’s rules. The Comunission has
modified Rule 03(C)(9){b)(ii) to provide for the possibility of the
use of a previously approved process for competitive bidding
which would be applicable to the facility in question.

Rule 03{C)(8}b) provides requirements for an electric utility
which is seeking to include unavoidable surcharges for certain
expenditures pursuant to division (BY2)(b) and (B)(2)(c) of
Section 4928.143, Revised Code. In its rehearing application,
Duke proposes a bidding process appropriate for the dedication
of load from existing generating assets, rather than newly
constructed facilities. Duke argues that the purchase price of
jong-term capacity dedicated to serve customer load in Duke’s
certified territory can be locked in for the life of the generating
asset. Absent the recovery of the cost of such an arrangement

10«
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(22)

through an unavoidable charge, Duke argues it is unable to take
the economic risk of obtaining dedicated long-term capacity. As
we stated in our Order, we believe that the impetus for division
(B)2)(b} and (B}(2)(c) of Section 4928.143, Revised Code, was a
concern that the market might not provide sufficient means for
the creation of additional generation resources which might be
needed in the future. Existing resources are already available to
Ohio consumers through the market. Further, we agree with
Duke that Section 4928.143(B)(2){(c), Revised Code, provides for
an unavoidable surcharge for a long-term capacity arrangement.
The subject of this code section is electric generating faciiities
that are sourced through a competitive bid process, that have
undergone an integrated resource review, will be dedicated to
Ohio consumers for the life of the facility, and, most
importanily, must be newly used and useful after January 1,
2009. Duke’s use of its existing generation plants does not meet
this last requirement nor can the facilities be dedicated for the
tife of the facilities if they were constructed many years before
being dedicated. Accordingly, Duke's argument is rejected,

FirstEBnergy asserts that paragraphs (C){9)(g) and (h} of Rule 03
impose cost-based type requirements on any alternative
mechanism to distribution service ratemaking and a cost-benefit
analysis for proposed economic development, job retention or
energy efficiency programs to be included in an ESP
application. FirstEnergy argues that divisions (B)(2)(h) and (i)
of Section 4928.143, Revised Code, do not require cost-based
standards or cost-benefit analysis with regard to the
establishment of these mechanisms and programs. The
Commission finds no merit to FirstEnergy’s arguments. In an
ESP application, the fact that the Commission requests (a) cost-
savings and rate-impact information for alternative rate
mechanisms and (b) a cost-benefit analysis of economic
devclopment and energy efficicncy programs does not mean
that the Commission will impose programs on electric utilities
beyond the scope of SB 221, The cost-savings and rate impact
information and cost-benefit analysis are needed for the
Commission to determine whether the electric utility’s ESP is,
on balance, beneficial and whether it is beneficial to include or
modify the distribution infrastructure and modernization
component of the ESP, given the alternative of addressing
similar issues in a distribution rate case. With respect to

-11-
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economic development, job retention, and energy efficiency
programs of the electric ufility under paragraph (C)(9)(h) of
Rule 03, Section 4928.143(B)(2)(i), Revised Code, specifically
authorizes the costs of such programs to be allocated to rates
charged to other consumers. A reasonable determination
regarding whether any such proposal is a beneficial component
of an electric utility’s ESP requires a comparison of the benefits
relative to the costs that will be borne by other consumers.
Moreover, such information is helpful in determining whether
alternative ratc mechanisms or economic development and
energy efficiency programs are reasonable.

FirstEnergy contends that Rule 03(D), addressing time frames
for Commission action on MRO and ESP applications, is not in
compliance with Sections 4928.143(CH1) and 4928.142(B),

Revised Code. FirstEnergy argues that Rule 03(D) allows the-

Commission to extend the statutory periods for the Commission
to issue an order on an MRO or ES5P application beyond the
respective 90-day and 150-day periods by requiring initial
applications that are not in substantive compliance with the
rules to be amended or refiled. FirstEnergy argues that an MRO
appiication must be acted upon within 50 days of the filing of
the application and the initial filing of an ESP must be acted
upon within 150 days, and that the Commission cannot delay
the start of the statutory deadlines until the submission of an
application that substantively complies with the Commission
rules. The Commission finds that it may be impossible to have
initial applications acted upon with the 90- and 150-day periods
set forth in the statutes and at the same time have an electric
utility conform its filing to the Commission's rules upon their
taking effect when proposed rules do not become effective until
after the periods for ruling on MRO and ESP applications. For
this reason, the Commission’s Rule 03(D) states the following:

Tiirst applications that are filed with the commission
prior to the effective date of this rule and that arce
determined by the commission to be not in
substantive compliance with this rule shail be
amended or refiled at the direction of the
commission. The commission shall endeavor to
muake a determination on an application for an ESP
that substantively conforms to the requirements of

-2~
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this rule within one hundred fifty days of the filing
of such complete application.

FirstEnergy's arguments only look at the part of the statute that
establishes time periods for reviewing applications without
considering the language in Sections 4928.142(B) and
4928,143(A), Revised Code, that requires an electric utility that
files an application prior to the ecffective date of the
Comumission’s rules, to immediately conform its filing to those
rules upon their taking effect. The first sentence of the rule
guoted above was adopted as a direct result of the langunage in
Sections 4928.142(B) and 4928.143(A), Revised Code. With
respect to the second quoted sentence, the Commission adopted
this provision to cover a scenaric where the rules would not
become effective until after the time periods for reviewing
initial FSP applications had expired, which is what has
occurred. The rule was adopted to provide guidance for the
reviews of initial ESP applications that have been filed prior to
the effective date of rules. It was not intended to apply to all
HSP applications. We have modified the rule to clarify this

point.

Rule 06(A) addresses the hearings to be held to review an 550
application. AEP and Firstlnergy take issue with the provision
of the rule that states that “the burden of proof to show that the
proposals in the application are just and reascnable and
consistent with the policy of the state as delineated in divisions
(A) to (N) of section 4928.02 of the Revised Code shall be upon
the electric utility.” They argue that this provision is beyond
the slandard of review established by statute for MROs and
ESPs in Sections 4928,142(A)(1) and 4928.143(C)(1), Revised
Code. The Commisgion cannot agree that requiring an electric

utility to show that its application is just and reasonable and -

consistent with the policy set for in the statute is somehow
improper or beyond the intent of SB 221. Although, Sections
4928 142(A)(1) and 4928.143(C)(1), Revised Code, set forth
criteria for reviewing MRO and ESP applications, there are
other provisions of SB 221 that use reascnableness standards
when looking at certain provisions of MRO and ESP
applications and the policies of Ohio. See Sections 4928.02(A)
and (1), 4928142(D) and 4928.143((B)(2}(h), Revised Code.
Section 4928.02, Revised Code, establishes the policy of the State

13-
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to be implemented throughoutiCZhapter 4928, Revised Code,
and thus, any reference thereto is proper. Furthermore, the
Supreme Court of Ohjo has held that standard service offers
must be consistent with the state policy under Section 4928.02,
Revised Code. Elyrin Foundry Co. v. Pub. Util. Comm. (2007}, 114
Ohio S, 3d 305, Section 4928.02, states, in par(, thal the
Commission must “ensure the availability to consumers of . . .
nondiscriminatory and reasonably priced retail electric service.”
Our use of the phrase “just and reasonable” to describe what the
applicant should demonsirate is consistent with the state policy,
including Section 4928.02(A), Revised Code. It is hard to
imagine that, although the legislature set forth certain criteria
that SSO applications must meet, it was their intent that electric
utility rates set as a result of an MRO or ESP application need
not be just and reasonable or that the numerous policies set for
in Section 4928.02, Revised Code, need not be considered.

Rule 08 establishes a process for conducting the competitive
bidding process for providing an MRO. OCEA requests that a
hearing be held on the reasonableness of the CBP plan upon the
request of an interested person. The Commission’s rules
already provide for a hearing on the CBP plan as part of the 550
application process. If OCEA is requesting that an additjonal
hearing be held based on any recommended modifications or
additions to the CBP plan by the independent third party who is
administering the CBP plan, the Commission does not believe
there will be time to conduct such a hearing before or during the
selection of the least-cost winning bidders. However, the rules
already provide for the filing of a report by the independent
third party who is administering the bidding process and for
the hiring of consultants to assist the Commission with 1ts
review of the CBP. FirstEnergy has concerns with the provision
of this rule that requires the independent third party to include
in his report a list of retail rates. It believes that this
requirement should be performed by the electric utility. The
rule does not preclude the electric utility from preparing the list
of retail rates; it only requires that the rates should be included
in the report. FirstEnergy also contends that the rule should
include the statutorily mandated time period for the
Commission’s final decision on the results of the CBP. Section
4928.142(C), Revised Code, already provides the Commission
three days to make its final determination on the CBP.

“14-
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(26)

(27)

With regard to Rule 09 which addresses automatic adjustment
mechanisms approved in an ESF, OCEA suggests that the
Cormunission remove the limiting phrase “fuel and purchased
power” in. the title to the rule. OCEA argues that automatic
adjustments may also include emission allowance and federally
mandated carbon and energy taxes, The Commission finds the
rule itself does not limit automatic adjustments to just fuel and
purchased power. Consequently, no change is required.

Alliance argues that the Conmmission should create 2 new rule
12 to address credits for deferred fuel and purchased power
charges. Alliance states that the electric utility’s fuel and
purchased power costs are avoidable when customers elect to
take service from a CRES provider. Alliance asserts that there
necds to be a rule to handle a deferral of fuel and/or purchased

power costs approved as part of an ESP. It proposes the

establishment of a credit for retail customers who are not taking
generation service from the utility. The credit would be for the
value of the fuel and purchased power being deferred. When
the deferral is recovered in future years, the CRES customer
would then also pay the deferral along with the standard
service customers. Alliance contends that the deferral creates an
artificially low price for the ESP which is anti-competitive,
Alliance argues that pranting a credit for the amount of the
deferral would give customers more accurate and market-
reflective pricing information. The Commission finds that
issues involving how deferrals should be allocated or recovered
are best considered in individual applications where deferrals
are being requested rather than by rule.

Chapter 4901:1-36, Transmission Cost Recovery

(28)

Rules 02 and 04 of this chapter set forth the purpose and scope
for the establishment of an electric utility transmission cost
recovery rider. Alliance argues that transmission congestion
costs, which are recoverable under a transmission cost recovery
rider approved pursuant to this chapter, are generally
recognized as being part of the energy component of electric
rates. As a result, Alliance contends that congestion costs
should not be recovered through a transmission rider. OCEA
asserts that only those transmission costs that are authorized by

-15.
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(29)

(30)

the Federal Energy Regulatory Commission (FERC) should be
recoverable through the rider. The Commission finds these
requested revisions are not consistent with Section
4928.05(A)(2), Revised Code, which provides for the recovery of
congestion costs through the transmission rider and which
includes charges imposed not only by FERC but from an RTO,
independent transmission operator, or similar organizations
approved by FERC. We also note that if an electric ufility’s
generation rates are based on the delivered market price of
generation, such market prices may include congestion and
other costs associated with fransmission service. While SB 221
gives the Comunission authority to establish a transmission
rider, it is not our intent to permit the double recovery of such
costs. We will therefore clarify Rule 04(C) to indicate that
transmission related costs and associated revenues are
recoverable to the extent such costs and associated revenues are
not included in any other tariff or rider.

Division (E) of Rule 03, entitled Application, establishes when
interim applications are to be filed due to substantial cost
changes between yearly updates of the wansmission rider.
Alliance asgerts that the Commission needs to be more specific
reparding when an interim application is needed. Alliance
suggests that the use of the term “substantially” when referring
to the difference between cosis projected in a previous
application and carrent actual costs should be revised to “three
percent or more.” OCEA also takes issue with the use of the
term “projected” and suggests that the term “authorized” is
more appropriate, To maintain flexibility in conducting interirn

reviews of transmission charges, the Commission will retain the -

use of the word “substantially”, However, we find OCEA’s
suggestion to use the word “authorized” instead of “projected”
is appropriate. We have revised the rule accordingly.

OCEA also argues that Rules 03 and 05 do not adequately

address the process for approving transmission cost recovery
riders. OCEA believes that hearings should be held and
intervention permitted to adequately consider applications filed
pursuant to this chapter, Further, OCEA believes that the
Commission’s federal advocate should monitor and periodically
file reports on regional transmission organization costs that are
transmission related so that they can be used in conjunction

S16-
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(1)

with transmission rider applications pursuant to this chapter.
The rules, as adopted, provide affected parties 40 days to file
comments and provide that the Commission shall approve the
application or set the matter for hearing within 75 days. Unless
ordered otherwise, the rider becomes effective on the 75 day
subject to reconciliation following any hearing. We {ind that
Scetion  4928.05(A)2), Revised Code, authorizes the
Commission to establish reconcilable transmission cost recovery
riders and that the process we have implemented provides
adequate input from affected parties. Further, we have
modified Rule 03(I) to clarify that affected parties may also file
motions lo intervene within the forty-day comment period, We
also note that Staff will be reviewing the rider applications as it
has done in the past and that a specific rule requirement that the
federal advocale review transmission costs is not required
inasmuch as the Commission can request the advocate’s review
of transmission costs as a member of the Staff,

Alliance also seeks clarity as to whether fransmission costs are
to be recovered using a single commodity-type rate or as two
separate rates, one commodity and the other demand, Alliance
also is unclear whether Schedule B-4 of the Appendix to Rule 03
is requesting that the electric utility provide information on all
quarterly actual transmission costs back to January 2006 or just
the past two years., The Commission finds that the
determination of whether a one or a two-part rate is appropriate
should be considered on a case-by-case basis rather than by
rule. We have, however, modified Schedule B4 to include
historical quarterly actual transmission cost recovery rider costs
for the most recent two-year period rather than go back to
January 2006.

Chapter 4801:1-37, Corporate Scparation

(32)

Alliance, referring back to its original comments, argues that the
Commission’s rules do not go far cnough in addressing record
keeping, nondiscrimination standards regarding employee
separation, and separation between electric’s utility and
affiliates’ business operations. We find that the information we
require from the electric uiilities as part of the corporate
separation plan, the code of conduct policies to be followed by
the employees of the electric utilities and the utilities” affiliates,

-15-
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(33)

(34)

and the complaint procedures, all contained in Rules 04 through
09, are more than adequate to address Alliance’s concerns,

With respect to Rule 04, OCEA requests modifications to
provisions (A)(1) and (A)(2) as they relate to electric utilities and
their affiliates functioning independently. OCEA argues that the
applicability of these provisions should be expanded to the
electric ufility’s employees selling power outside the electric
utility’s service territory and to affiliates providing service to
customers in other electric utility service territories.  Also,
OCEA requests that the cost allocation manual (CAM) should
be made available to parties in Commission proceedings. It
further contends that electric utility-comprised customer lists,
used by affiliate and nonaffiiated CRES providers to solicit
customers, should net include phone numbers and usage data
for residential customers, should be considered confidential,
and be used for only selling electric services. The Commission
finds paragraphs (A)(1}) and (A)(2} to this rule are meant fo
protect against market power in the electric utility’s service
territory and are appropriate as adopled. With regard to the
electric utility-comprised customer list set forth in paragraph
(D)(2), we find the inclusion of name, address and phone
number to be appropriate as adopted in the rule,. However, we
have added language that the list cannot be used by the CRES
provider for any other purpose than the marketing of electric
service to the customer.

In Rule 05, OCEA wishes to limit joint advertising between the
eleciric utility and its affiliates unless it is provided on a
nondiscriminatory basis to other electric services companies.
Further, OQCEA believes that all parties to Commission
proceedings should have access to the electric utility’s
designated compliance officer for corporate separation policy
matters. The Comunission finds, as it has in the past, that it
would be unduly restrictive to prohibit joint advertising
between an electric utility and its affiliates as proposed by
OCEA. This chapter and the Commnission’s CRES and Electric
Service and Safety Standards rules already establish certain
requirements that apply to joint marketing between the electric
utility and its affiliates. Further, we belicve it is more
appropriate to address the accessibility of the electric utility’s
compliance officer and any other employee, as well as access to

18-
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(35)

(30)

37)

electric utility remrdsvshowing compliance with this chapter, in
actual proceedings where corporate separations issues have
been raised rather than in this rule.

With regard o the establishment of CAMs set forth in Rule 08,
OCEA requests that the minutes of the eleciric wtility’s board
meetings be maintained for three years following cessation of
the corporation and that underlying affiliate transaction
information be maintained for {ive years instead of three.
OCEA also contends that Staff audits of CAMs should be
performed annually in writing, filed with the Commission, and
include records of affiliates sharing employees and resources
with the electric utility. The Commission has considered these
issues when we adopted this rule and find no change is
warranted. We also find that the process for auditing the CAMs
can be established by the Commission and its Staff when an
audit is initiated.

The last rule in this chapter, Rule 09, addresses the sale or
transfer of generation assets, OCEA asserts that an application
to sell or transfer generating assets should include information
regarding the fair market value and the book value of the assets
being transferred, and state how the fair market value was
determined, The Commission finds this additional information
could be helpful in determining whether the transfer is in the
public interest. The rule has been revised accordingly. AEP
argues that paragraph (F) of Rule 09, dealing with Staff access to
records of the transferor and transferee, is too broad. The
Commission finds this paragraph is not overly broad and only
relates to records relevant to the transaction.

In its Order adopting this chapter, the Commission directed all
electric utilities to file a corporate separation plan within 60
days of the effective of this chapter. FirstEnergy has requested
that it be given 180 days to file its plan inasmuch as it currently
has a plan on file with the Comumission. The Commission finds
that, with the revisions to corporate separation rules and the
many changes that have occurred regarding electric industry
reslructuring, existing corporate separation plans adopted as
part of earlier transition plans under 58 3 need to be updated.
We believe that 60 days from the effective date of this chapter is
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sufficient time to comply with the Commission’s directive.
Accordingly, the request is denied.

Chapter 4901:1-38, Reasonable Arrangements

(38)

(39)

OCEA suggests that, as part of Rules 03 and 04, the customer be
required to provide additional information to the clectric utility
and the Commission as part of an application for approval of an
economic development or energy efficiency arrangement.
OCEA believes that the customer should provide the contract
terms and conditions, the associated incentives, the term of the
incentives if different than the contract term, estimated arnual
eleciric on-peak/off-peak demand and usage over the term of
the incentives, estimated annual electric billings without
incentives over the term of the incentives, and the estimated
annual delta revenues over the term of the incentives. When the
Comunission adopted these rules and provided for the filing of
applications for the approval of reasonable arrangements, we
believed that the arrangements, which would contain certain of
the information QCEA seeks to be added to the eligibility
criteria, would be included with the application. To provide
further clarity, we have amended Rules (3 and 04 to require that
a copy of the proposed arrangement be filed with the
application. We also will modify these rules to require
additional information on the costs of incentives provided.
Information regarding estimated costs of incentives and delta
revenue will be considered with the clectric utility’s request for
a rider for revenue recovery under this chapter. Further, we
have modified these rules and Rule 05 to put parties on notice
that reasonable arrangements are not to violate Sections 4905.33
and 4903.35, Revised Code. Lastly, we have modified these
rules, as well as Rule 08, to permit affected parties to file
motions to intervene and file comments and objections to any
application filed pursuant to these rules.

Alliance and OCEA have requested that the Commission’s rules
provide more clarity with regard to confidential customer
information provided to the electric utility and the Comumission.
The Commission has revised Rules 03(2) and 04(C) to provide
that the electric utility shall request confidential treatment of
customer-specific information that is filed with the Commission,
with the exception of customer names and addresses. For
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(40}

(41)

(42)

consistency, we have also added a provision on confidentiality
to Rule 05, unique arrangements.

OFC disagrees with the Commission’s decision not to adopt
Staff’s proposed rule provisions that would have required the
electric utilities to file tariffs to implement energy efficiency
programs tHed to Section 4928.66(A), Revised Code. OEC
believes that the better way to promote and encourage encrgy
saving measures by customers is through' established tariffs
rather than a case-by-case approval basis, Specifically, OEC
expresses concern that the Commission’s decision “will mean
that custorner participation in every program developed by the
ntility to provide incentives to customers to undertake cnergy
savings measures will have to be separately approved by the
Comimission as a ‘unique arrangement.”” This concern is
misplaced. The Commission agrees that a tariff designed to
induce customers to implement energy savings measures could
be a powerful and useful tool in meeting our State’s goals. As
such, we will consider implementing appropriate tariffs in
suitable circumstances. We simply do not choose to use this
rule as the vehicle by which to accomplish this outcome.

Rule 035, which addresses unigue arrangeménts, allows
mercantile custorners to apply to the Commission for a unique
arrangement with an electric ufility, FirstErergy argues that the
Conunission should make it clear that such applications require
the electric utility’s consent before they can be approved by the
Commission. ~ We believe FirstEnergy’s position is not
consistent with Section 490531, Revised Code, as modified by
SB 221. This section provides that 2 mercantile customer may
apply to the Commission to establish a reasonable arrangement
with an electric utility. Although such arrangement requires
Commission approval, there is no requirement that the electric
utility must consent to the arrangement before the Commission
approves it.

Alliance also believes that Rule 05 should be modified to
provide a period of reexamination, at least every three years, of
arrangements approved by the Commission. Inasmuch as the
Commission is considering each application for a reasonable
arrangement separately, the Commission believes it is best to
consider when and how often each arrangement needs to be
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(#3)

(44)

reexamined on a case-by-case basis rather than a fixed set
period established by rule,

Rule 06 requires the filing of annual reports by each customer
and eleciric utility that have entered into reasonable
arrangements pursuant to this chapter. With regard to the
reporting requivements set forth in Rule 06, OCEA expressed
concern that some of the provisions of this rule are directed at
the customers receiving the reasonable arrangements instead of
the electric utilities that the Commission regulates. FirstEnergy
argues that the customer reports should be submitted directly to
the Commission and that no summary of these reports needs to
be filed by the electric utilities as currently required by the rule,
The Commission has modified this rule to direct its action at the
electric utility. However, we believe it is important for the
electric utilities to snmmarize the customer reports and submit
those summaries to the Staff to ensure that the electric utilities
are aware of every customer’s compliance with the terms of the
reasonable arrangements.

Rule 08 addresses the recovery of costs and delta revenue
associated with reasonable arrangements, OCEA asserts that
there should be a 50/50 split of the cost recovery between
customers and the ufility as has been done in the past.
FirstEnergy on the other hand believes that all costs associated
with reasonable arrangements should be guaranteed recovery
by the electric utility before the arrangements go into effect,
FirstEncrgy believes that such an approach will advance
regional economic growth and foster job creation. As stated in
our Order, Section 490531(E), Revised Code, requires
Commission approval for the recovery of costs incurred and
revenues forgone as a result of reasonable arrangements, We do
not agree with FirstEnergy’s interpretation of Section 4905.31,
Revised Code. At the discretion of the Commission, a
determination on cost recovery may be made at the time the
arrangement is approved or after the filing of an application for
a rider for the recovery of costs and foregone revenues. We also
note that pursuant to Section 4905.31(E), Revised Code, that a
schedule or arrangement “may include a device to recover costs
incurred in conjunction with any economic development or job
retention program of the utility . . ., including recovery of
revenue foregone,” but the statute does not require the

oy
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inclusion of such a device. Accordingly, no change to this rule
is warranted based on the arguments raised by OCEA and
FirstEnergy.

OCEA believes that a customer’s failure to substantially comply
with the reporting requirements addressed in Rule 06 should
also be a reason for the electric utility to terminate the
arrangement under Rule 0%, The Commission finds this
modification to be appropriate to help ensure compliance by the
customer receiving service under a reasonable arrangement.
PirstEnergy argues that the term “substantially” should be
deleted as being too ambiguous and providing too much
discretion, The Comimission believes that to modify the rule as
proposed by FirstEnergy would provide too little flexibility in
monitoring customer compliance and could create harsh
consequences for minor noncompliance issues. Therefore,
TirstBEnergy’s request is denied.

CONCLUSION:

The Commission finds that, based on the arguments raised by various parties on
rehearing, the rules adopted by the Commission on September 17, 2008 should be
modified as set forth in this Entry on Rehearing. Attached is a copy of Rules 4901:1-35-02,
03 and 09, 4901:1-36-02, 03 and 04, 4901:1-37-02, 04 and 09, and 4901:1-38-02, 03, 04, 03, 06,

08, and 09 as modified on rchearing,

ORDER:

It is, therefore,

ORDERED, That the attached rules as modified are hereby adepted. 1t is, further,

23

ORDERED, That Duke’s motion for a protective order is granted for a period of 18
months from the issuance of this Entry on Rehearing. 1tis, further,

ORDERED, That Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-38 as modified

by this Eniry on Rehearing should be refiled with the Joint Committee on Agency Rule
Review, the Secretary of State, and the Legislative Service Commission in accordance with
divisions (D) and (E) of Section 111.15, Revised Code. It is, further,

ORDERED, That the final rules be effective on the earliest date permitted by Jaw,

Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-35,
4901:1-36, 4901:1-37, and 4901:1-38 shall be September 30, 2013, Itis, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties filing

comments in this docket and all interested parties of record.
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4001:1-35-02 Purpose and scope,

(A) Pursuant 1o division (A) of section 4928.141 of the Revised Code, beginning fanuary
L. 2009, each electric utility in this state shall provide consumers, ou a comparable
and nondiscriminatory basis within its_certified territory, a standard service offer
(550) of all competitive. retail eloctric services necessary to maintain essential
electric service to consumers, including a firm supply of eleciric generation service.
Pursuant to this chapter, ag electric utility shall file an._application for commission
approval of an $5O. Such application shall be in the form of an electric security plan
or markel rate offer pursuant to_sections 4928.142 and 4928.143 of the Revised
Cade. The_purpose of this chapter is fo cstoblish rules for the form_and process
under which an electric utility shull file an application for an SSO and fhe
comumission's review of that application.

(B) To the extent nol mandsied by statute, the comuission may waive any requiternent of
Chapter 4001:1-35 of the Administrative Code for good cause shown.
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4901:1-35-03 Kiling and contents of applications.

Lach electric utility in this state filing an application for a standard service offer (SSQ) m

the form of an electric seeurity plan (ESP), a market-rate offer (MRO}, or both, shall

comply with the requitements set forth in this rule.

{A) S50 applications shall be case captioned as (XX-XXX-EL-55C).  Twenty copics

(Bl

plus an original of the application shall be filed. The application must include a
complete set of direct testimony of the eleciric utility personnel or other expert
witnesses,  Thig festimony shall be in question and answer format and shall be in
sapport of the eleciric wilify's proposed application,  This testimony shall fully
sappoxt all schedules and significant issues identified by the electric utility,

An 580 application that contwins a proposal for an MRO shall comply with the
reguirements set forth below,

(1) The following electric utility requirements are to be demonsiraled in a separale
scction of the standard service offer SSO application proposing o market-rate
otfer MRO:

(2} _The ¢lectric utility shall establish one of the followine: that it or its
vansmission affiliate. belongs to at least one regional transmission
creanization (RTQ) that hag been approved by the federal energy regulatory
cormnission, or, if the electric utdity or its wansmission affilinte does not
belang to an R1O, then the slectric utility shafl demonstrate that alternative
couditions exist with regard fo the mransmission systern, which include non-
puncaked rates, open access by  generation suppliers, and  full
nterconnection with the distribugion erid,

(1) The electric utility shall establish one of the following: that its RTO retaing
an independent market-monitor function that has the nbility o identify any
potentinl for a market participad ot the electric utility to excrcise market
power jn any energy. capacity, andfor ancillary service markets, whether
such market is administered by the RTQ or whether it is a bilateral market,
by virtwe of access to the RTO and the market participant's data_and
peisonnel, and that has the ability to effectively mitigate the conduct of the
market parlicipants $o as to prevent or preclude the exercise of such market
power by any market participant oz (he clectiic utility; or the electric utility
shall demonsirate that an cquivalent function exists which can monitor,
identify, aud mitieate conduct associated with the exercise of such muket
power.

(c) The clectric utility shall demonstrate that an independent and reliable source

of clectricity pricing information for any product or service necessary for a
winiing bidder to fulfill the countractual obligations resulting from the
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() Prio

competitive bidding process (CBPY is publicly available, The information
tnay be offered through a pay subscription service, but the pay_subscription
service shall be available under standard pricing, terms, and conditions to
any_person requesting a subscription.  The published information shall be
representative of prices and chanpes in prices in the electric utility's
electricity market, and shall identil'y pricing of on-peak and off-peak enerey
products_that represent contracts for delivery. encompassing a time frame
beginning a( least two years from the date of the publication, The published
information shall be updated on at least a monthlv basis,

1o establishing an MRO under division (A) of section 4978.142 of the

Revised Code, an electric utility shall file a plan for a CBP with the commission.

The

eleciric ntilily_shall provide justification of its proposed CBP plap,

considering alternative possible methods of procurement. Each CBP plan that is

1o be used to establish an MRO shall include the following:

{ay A complele description of the CBP plan and (estimony explaining and

by

supporting each aspect of the CBP plan.  The description shall include a
discussion of any relationship between the wholesale procurement mocess
and the retail rvate desien that may be proposed in the CBP plan. The
description shall include a discussion of altemative methods of procurement
that were considered and the rationale for selection of the CBP plan being
presented.  “The description sball alse include an explanation of CVEry
proposed non-ayoidable charge, if any. and why the charge is proposed o
be not-avoidable, '

Pro_forma  {ipapcial _projections of the effect of the CBP plan's
mmplementation, including  tnplementation of division (D) of section
4928,142 of the Revised Code. upon generation, transmission. and
distribution of the electric utility, for the duration of the CBP plun.

{¢) Projected generation, ransmission. and distribution rate impacts by customer

class and rate schedules for the duration of the CBP pian.  The clectric
utility shall clearly indicate how projected bid clearing prices used for this
purpose were derived,

() _Detailed descriptions of how the CBP plan ensures an open, fair, and

transparent competifive solicifation that is consisient with and advances the
policy of this state as delincated in divisions {A) to (N) of section 4928.02
of the Revised Code.

(e} Detailed descriptions of the customer load(s) 10 be served by the winning

bidder(s), and any known factors that may alfect such customer loads. The
descriptions shall include, but not be limited to, load subdivisions defined
for bidding purposes, load and rate class descrintions. customer load
prefiles that inciude historical howrly load data for each load and rate class
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[or at least the two most recent vears, applicable tariffs, hisiorical shopping
data, and plans for meeting tarects petaining to load reductions, energy
cfficiency, renewable energy. advanced energy, and advanced energy
technologics. 1f customers will be served pursuand io time-differentiated or
dynamie pricine, the descriptions shall include a summary of available data
regarding the price elasticity of the load.  Any fixed load provides fo be
served by winning bidder{s) shall be described.

(H) Detailed descriptions of the geperation and related services that are to be
provided by the winning bidden(s). The descriptions shali include, gt a
minineum, capacity, energy, transmission, ancillary and resowrce adequacy
services. and the terin during which generation and related services are to be
provided. The descriptions_shall clearly mndicate which services are to be
provided by the winning bidder(s) and which services are to be provided by
the electric ytility.

() Draft copies of all forms, contracts, or agreenients that_imust be executed

(h) A clear description of the proposed methodology by which all bids would be
evaluated, in sufficient detail so that bidders and other cbservers can
ascertain the evaluated result of any bids or potential hids.

(i) The CBP plan shall include g_discussion of time-differentiated pricing,
dvnamic reiail pricing, and other altemacive retail rate options that were
considered in_the development of the CBP plan. A clear desciption of the
rate structure ultimately chosen by the electric utility, the electric utility's
rationale for sclection of the chosen rate structure. and she methodolozy by
which the electric utility proposes to convert the winning bid(s) (o retail
rates of the electrie vtility shall be included in the CBFP plan,

(i} The first application for a market rarc offer by sn electric utility that, as_of
July 31. 2008, directly owned, in whole or in purf, operating electric
generation facilities that had been used and useful in this state shall nchude
1 description of the electric utility’s proposed blending of the CBP rates for

the first {ive vears of the market rate offer pursuant to divisicn (D} of

section 4928.142 of the Revised Code. The proposed blending shall show
the generation service price(s) that will be blended with the CBP
deternuined rates, and any descriptions, formulas, and/or tables pecessary to
show how the hlending will he accomplished. The proposed blending shall
show all adjustments, to be made on a quarterly basis, included in the
peneration service price(s) that the electric utility proposes for changes in

compliance incwrred during the blending period.  The electric utility shafl
provide its best current estimate of anticipated adjustment amounts for the
duration_of the blending period, and compage the projecied _adjusted
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ceneration service prices under the CBP nlan 1o {he mrojected adjusted
generation service prices under its oropesed elecivic securily plasn.

(k) _The electric utility's application to establish a CBP shall include such
information as necessary to demonstrase whether or uot, as of July 31. 2008,
the electric wtility direetly owned, in whole or in parf, operating elegtric
generation facilities that had been used and useful in the state of Ohio,

{1) The CBP plan shall provide for Dunding of & consultant that mav be selected
by the commission to assess and report to the commission on the desien of
the solicitation. the oversight of the bidding process, the clarity of the
product_definiton, the  faimess,  opeuness. and  transparency  of the
solicitation and biddine process, the marckei faclors that conld affect the
solicitation, and other relevant criteria as diresled by the comumission,
Recovery of the cost of such consultant(s) may be included by the eleclric
ulility in its CBP plan.

(i) The CBP plan shall include a discussion of gseneration service procurement
options that were considered in development of the CBP plan, including but
not limited to, portfolio approaches, staggered procurement, forward

wocurement, eleciric utilily parbicpation in day-shead and/or real-iie

balancing markets, and spot market purchases and sales. The CBP plan
shall also include the rationale for selection of any or all of the procurcment
options.

(n) The electric utility shall show, as a part of its CBFP plan, any relationship
between the CBP plan and the electric utility's nlans {o comply with
alternative enerey portfolio requirements of section 4928 64 of the Revised
Code, andd enerey efficiency requirements and peak demand reduction
requirements of section 4928.66 of the Revised Code, _The initial filing of a
CBP plan shall include a detailed account of how the plan is consistent with
and advances the policy of this state as delineasted in divisions (A) {o (N} of
section 4928.02 of the Revised Code.  Following the ipitial filing.
subscquent filinegs shall include a discussion of how the state policy
continues to be advanced by the plan.

{0 An explanation of known and amticipated obstacles that may create
difficultics or bartigrs for the adoption of the proposed bidding process.

(3) The electric utility shall provide a desceription of iy corporate separation plan,
adopted pursuant to_section 4928.17 of the Revised Code. including but not
limited to. the curent status of the corporate separation plan. a detailed list of all
walvers previously issued by the Commission to the electric utility regarding its
corporate_separation plap, and a timelive of any auticipated revisions or
amendments (o is current corporale separation plan on file with the Commission
pusuat to Chapter 4901:1-37 of the Adminisirative Code,
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(4) A description of how the clectric utility_proposes to_address governmental
apprecation proprams and implementation of divisions (I and (KY of section
4928 .20 of the Revised Code,

(Y An SSO application that contains a nroposal for an ESP shall comply with the
requirements set forth below,

A complete desgription of the ESP and testimony explaining and supporting each
aspeet of the ESP. '

(2) Pro forma fimancial projections of the effect of the ESP's implementation upon
the electric urility Tor the duration of the ESP, tosether with testimony and work
papers sufficient to provide ap understanding of the assumptions made and
methodologies used in deriving the veo forma projections,

(%) Projected rate impacts by customer class/rate schedules for the duration of the
ESP, including post-EST impacts of deferrals, if any.

{4) The electric utility shall provide a description of its corporate separation plan,
adopted pursuant o section 4928.17 of the Revised Code, including, but not
Hmited to, the current status of the corporate separation plan, a detailed list of all
walvers previously issued by the commission (o the electric utility regarding its
corporale separaiion plan, and a timeline of any anficipated revigions or
amendments 10 its current corporale separation plan on file with the commission
pursuant to Chapler 4901:1-37 of the Adnunistrative Coce,

{3y Division {AX3) of section 4928.31 of the Revised Code reguired each electric
utility to file an operational support plan gs a paxt of its elecivic transition plan,
Each clecide utility shall provide a statement as fo whether its operationgl
support_plan _has been implemented and whether there are any outstanding
problems with the implementation,

{(6) A description of how the eleciric ulility propeses {o address governmental
agorcgation programs and implementation of divisions (0. (1. and (Kb of
section 4928.20 of the Revised Code.

(7) A _desermtion. of the effect on large-scale sovermmental aggregation of sny
unavoidable peneraiion chiarge proposed (0 be established in the ESP,

(8) The initial [ling for an ESP shall include a detailed account of how the EST is
consistent with and advances the policy of this state as delineated in divisions
{(A) 1o (M) of section 4928.02 of the Revised Code. Following the initial filins,
subsequent filings shall include how the staie policy is advanced by the ESP,

(9 Specific Information
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Division (BY2) of Section 4928143 of the Revised Ceode authorizes the

provision or inclusion in an ESP of a number of Teatures or mechanisms,. To the

extent that an electric utility includes any of these features in its BSP, it shall [ile

the corresponding infonnation in its application,

a) Division (BY2)a) of section 4928.143 of the Revised Code authorizes an

purchased power, and_ certain other specified costs, An _application
including _such provisions shall_include, at a minimum, the information
described below:

{1} The type of cost the elecivic utility is seeking recovery for under division
(BY2) of section 4928.143 of the Revised Code including a summary
and detailed description of such cost, The description shall include the
plant(s) that the ¢ost pertaing to as well as a narrative pertaining to the
electric utility's procursment policies and procedures reparding such
cost,

(i) The electric utility shall include in the application any benefits available
lo the eleciric utility as a resull of or in conmection with such costs

including but not Hmited to profits from emission allowance sales and

profits from resold coal contracts.

(iii} The specific means by which these costs will be recovercd by the
clectric utiity, In this specification, the electric utility must clearly
distinguish whether these costs are to be recovered from all distribotion
customers or only from the customers taking service under the ESP.

{iv) A_complete set of work papers supporting the cost must be filed with
the application. Work papers must_include, but are not limited to, all
pertinent documents prepared by the electrie wility for the application
and a norrative and other support of assumptions made in completing
the work papess.

(1) Divisions (BY2)(h) and (B)(2)¢) of section 4928143 of the Revised Code,

authorize an  electric  wfility 1o include unavoidable surcharges for
construction, generation, or environmental expenditures  for  electric
generation facilities owned or operated by the electric wiility,  Any plan
which sceks to mipose strcharee under these provisions shall include the
following sections, as appropriate;

(i} The application nwst include a description of the projected costs of the
proposed facility, The need for the proposed facility must have already
been reviewed and  determined by the commission through an
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imteorated resource nlanning process filed pursuant to rule 4901:5-5-05
of the Administrative Code,

(i), The application tmust_also include a propds;cd,_"proccss. subieet 1o
madification and approval by the corunission, for the competiive
hidding of the construction of the facility unless the commmission has
nreviously approved a process for competifive bidding, which would be
applicable to that specific facility,

(iii) _An_application which provides for the recovery of a reasonable
allowance for construchion work in progress shall include a detalled
description of the actual costs as of a date certain for which the
applicant seeks recovery, a detailed description of the impact upon rates
of the proposed surcharge, and a demonstration that such a constriction
work in progress allowance is consistent with the applicable Linsitations
of division (A) of section 4909.15 of the Revised Code,

(iv) An application which provides yecovery of a surcharge for an electiic
generation facility shall include a detailed description of the aciual
costs, as of a date certain, for which the applicant seeks recovery and a
detailed desceription of the hnpact upon tates of the proposed surcharge.

{v} An application which provides for recovery of 8 surcharge for an electric
generation facility shall include the proposed terms for the capacity,
v. and associated rates for the life of the facilit

(¢} Division (BY2)d) of section 4928.143 of the Revised Code anthorizes an
electric wihity {o include terms, conditions, or charges related to retail
shopping by customers,  Any application which includes such terms,
conditions_or charpes, shall include, at a minminwm, the followine
inforimation:

() A listune of all components of the ESP which would have the effect of
preventing, limiring, inhibiting, or promoling customer shopping for
refail eleetric goneration service, Such components would include, it
are oot limited to, terms and conditions relating to shopping or to

refuring to the standard service offer and any unaveidable charges,

For_cuach such component, an explanation of the component and a
descriptive rationale and, to the extent possible, a  guantitative
justification shall be provided.

(ii) A description and quantification or estimation of any charges, other than
those  associated  with  generation  expansion  or  cnvironmerdal
investment under divisions (BYZXb) and (BY2)¢) of section 4928.143
of the Revised Code, which will be deferred for fulwe recovery,
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{ogether with the carrying costs, amortization periods, and avoidability
of such charges,

(i1} A listing, description, and quantitstive justification of any unavoidable

charges for standby, back-up. or supplemental power.

() Divigion (BX2)(e) of scetion 4928.143 of the Revised Code authorizes an
electric utility 1o include provisions for antomatic increases or decreases in
agy component of the standard service offer price.  Pursuant to_this
authority, if _the BESP proposes automatic increases or decreases fo be
implemented during the life of the plan for any component of the standard
service offer, other than those covered by division (BY2)(a) of section
4978 143 of the Revised Code, the electric wtility must provide in i3
application a description of the componeni, the proposed means for
chapeing the component, and the proposed means for verifying the
reasonableness of the change,

(e} Division (BY2)}H)_ of section 4928.143 of the Revised Code aulhorizes an
electric utility to include provisions for the securitization of authorized
phase-in recovery of the standard service offer price. If a phase-in deferred
asset is proposed 1o be securitized, the electric utility shall provide, at the
time of an_application for securitization, a description of the securitization
instrumenl and an accounting of that securitization, including the deferred
cash flow due 10 the phase-in, carrying charges, and the incremental cost of
the securitization. _The eleciric ufility will also describe any_efforts 1o
minimize the mcremental cost of the securitization, The electric utility shall
provide all documentation associated with securitization, including but pot
limited to, a sammary sheet of terms_and conditions,  The electric utility
shall also provide a comparison of costs assgciated with securitization with
the costs associated with other forms of financing {0 demoustrate that
securitization is the leagt cost strategy,

(0 Division (B2} g) of section 4928.143 of the Revised Code authorizes an
clectric utility fo_include provisions rclating fo transmission and other
specified related services. Moreover, division (AX2) of section 492805 of
the Revised Code states that, notwithstanding Chapters 4905, and 4904, of
{he Revised Code, comunission auihority umder ihis chapter shall inclunde the
authority to provide for the vecovery, through a reconcilable sider on an
electric_ distribution utility's distribution rates, of all transmission and
{ransmisston-related costs (net of transimission related revenmes), including
anciilary_and net congestion costs, imposed on or charged to the utility by
the federal enercy regulatory comunission or a repional transmission
oreanization, independent transmission operator, or similar organization
approved by the federal energy regnlatory commission.
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Any utility which seeks to create or modify [5 ransmission cost recovery
vider in its ESP shall file the rider in accordance with the requirements
delineated in Chapter 4901:1-36 of the Administrative Code,

{u) Division (BY2)h) of section 4928.143 of the Revised Code_authorizes ap
electric utility fo include provisions for alternative regulation mechanisms
or programs, including infrastructure and_modernization incentives, relating
to distribution service as part of an ESP. While a number of mechanisms
may_be combined within a plan, for each specific mechanism or pioeram.
the electric utility shall provide a detailed description, with supporting data
and information, to allow appropriate evaluation of each proposal, inciuding
how the proposal addresses any cost savings to the electric utility, avoids

In general, and to the extent applicable. the electric utility shall alsg include,
for each separate mechanism _or program, quantification of the estimated
impact on raies over the term of any proposed modernization plan. __Any
application for an infrastructure modernization plan shall include the
following specific requircments;

(i A desoription of the infrastuciure modernization plan, including but not
Hmited to. the electiie utility's existing infrastructure, its exisine assef
management system and related capabilitics, the type of technology and
reason_chosen, the portion of service territory affecied, the percentage
of customers  directly  impacted (nog-rate  imapact), and  the
implementation schedule by geopraphic location and/or tvpe of activity,
A description_of anv comununication infrastructure included in the
infrasteucture _modernization  plan and _any metering,  disteibulion
automation, or_other applications that may be supported by this
conumuication infragtructure also shall be included,

(i) A deseription of the bepefits of the infrastruciure modernization plan {(in
todal and by activicy or type), including but not Hmited to the following
as they may apply 1o the plan: the impacts on current reliability, the
mnnber of cirgnits mpacted, the namber of customers impacted. the
tming of impacts, whether the impact is on the freguency or duration
of outapes, whether the infrastructure modernization plan addresses
primary outage causes, what problems are  addressed by  the
nfrastoucture modernization plan, the resuling  dollar saviugs and

additional costs. the activities affected and related accounts, the timing

of savings, other customer benefits, and societal benefits  Through

include a description of how the poerforimance and outcomes of the plan
will be measured,

(i) A detailed description of the costs of the Jonfrastuciure modernization
plag, including a breakdown of capital costs and operaling and
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maintenance _expenses net of any  related savings. the revenue
requirement, including recovery of stranded investment related 10
replacement of un-depreciated plant with new technology, the impact
on  customer  bills,  service  disruptions associated with plan
implementation, and description_of (and dollar_value of) equipment
heing  made obsolescent by the plan and reason for early plant
retirement.  The infrastructure modernization pian shatl alse include a
description of efforts made to mitigate such stranded investiment,

(iv) A detailed description of any_proposed cost recovery mechanism,
inchuding the components of auy rcgulatory asset created by the
infrastructure modernization plan, the reporting structure and schedule.
and the proposed process {or approval of cost recovery and increase in

(v)_ A detailed explanation of how the infrastructure modemization plan
aliens customer and electric utility reliability and power quality
expectations by customer class,

() Division (BY2)i) of section 4928.143 of the Reyised Code authorizes au
electric wutility _to_include provisions for economic development, job
retention. and energy cfficiency_programs.  Pursuant Lo thig scction. the
electric utility shall provide a complete description of the proposal, together
with _cost-benefit _analysis  or _other quantitative _justification, and
quantification of the program’s projected impacl on rates,

{10 Addittonal required information

Divisions () and (F) of section 4928.143 of the Revised Code provide for tests
of the ESP with respect fo significantly excessive eamings. Division (E} of
section 4928.143 of the Revised Code is applicable oniy if an ESP has a term
exceeding three vears, and would require ao earnings determination 1o be made
in the fourth year, Division (F) of section 4928.143 of the Revised Code applies
to any BESP and exmmines carnings after each year, In each case, the burden of
proof for demonstrating that the retun on equity is not significantly excesgive is
borne by the electric utility.

(a) For the annual review pusuani to division () of section 4928,143 of the
Revised Code, the electrie utility shall provide testimony and analysis
demonstrating the return on equity that was esmrned during the year and the
rehuns on equity eamed dwiing the same period by publicly traded

utility.  In addition, the elecric wutility shall provide the following
infornation:
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(i} The federal energy regulatory commission form | (FERC form 1) in its
entirety for the anoual period wnder review, The electric utility may
seck protection of any confidential or proprietary data if necessary. If
the FERC form 1 is _not available, the electric utility shall provide
balance sheet and income statement information of at least the level of
detail as required by FERC fort 1.

(i) The [atest securities and exchanee commission form 10-K in ity entirely,
The electric utility may seek protection of any _confidential or
proprigctary data if necessary.

(iii) Capital budger requirements for future commitied investments in Ohio
for each armual peried remaining in the ESP.

(i0_For deponsiration under division (B of section 4928.14% of the Revised
Code, the electric utility shalt also provide, in addidon {o the requireinents
under divigion (F) of section 4928.143 of the Revised Code, calculations of

clectric_utility shall support these calculations by providing projected
balance sheet and income stotement infonmation for the remainder of the
ESP, together with testimony and work papers detailing the methodologies,
adjustiments. and asswnptions used in making these projections.

(D) The [rst applicaiion Tor an 850 filed alter the effective date of section 4928.141 of
the Revised Code by each eleciric utility shall include an ESP and shall be filed at
least one hundred fifty days before the electric utility proposes to have such $50 in
cffect, The first application _may also include a proposal for an MRO, First
applications that are filed with the commission prior to the initial effective date of

this rule and that are cdetermined by the commission {0 be not in substantive

compliance with this nde shall be amended or refiled at the direction of the
connmission.  The commission shall endeavor to make a determingtion on an
amended or refiled ESP  gpplication,  which substantvely  conforms tc  the

“requiements of this rule, within one htmdred fifty days of the filing of the amended

or refiled application, ‘

(2) Subsequent applications for an S5O may include an ESP and/or MRO: however, an
ESP may not be proposed once the electric wtility has implemented an MRO
approved by the commission.

{(F) The S50 upplicagon shall juelude a section demonstrating that its correnl corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter
4901:1-37 of the Admimistrative Code, and consistent with_the pelicy of the state as
delineated in divisions (A) to (M) of section 4928.02 of the Revised Code. 1f any
waivers of the corporale senavation plan have been eranted and are 1o be coalinued,
the applicant shall justify the contnued need for those waivers,
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() A complete set of work papers must be filed with the application. Work papers must
include, bul are not Limited to, all pertinent documends prepared by the electyic utility
for the application and a narrative or other support of assumptions made in the work
papers. Work papers shall be marked, organized. and indexed according o schedules
o which they relate. Data contained in the work papers should be footnoted so a8 (©
identify the souree docwnent used,

(Hy All schedules, taviff sheets, and work papers prepared by, or at the direction of. the
clectric utility for the application and included iy the application must be available in
spreadsheet. word processing, o _an electronic non-image-based format, with
formulas intact, compatibie with personal computers. The electronic form does not
have 1o be filed with the application but must be made avaitable within two business

days to staff and any infervening party that requests it
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4901:1-35-09 Electric security plan fuel and purchased power adjustments.

(A} Each elecivic utility for which the commission has approved an elgetric secyrity plan

(ESP) which includes awomatic adiustments under division (BYW2Y)2) of section
4928.143 of the Revised Code shall file for such adlmfmonrq in acwrdance with the
provisions of this rule,

{B) The eleciric wiility shall caleulate a proposed guarterly adinstment based on projected

(€)

COSLS 'md ruconciliation requi'rementq bv ‘r‘iliug an amjlica?ion fcmr Hmes per year,

ACCULALY, II staff raises no issues prior Lo the date Lhc quaneLh ad;ustment is to
become effective, the rates shall becore effective on that date. Although rates are 1o
be adiusted and provided on a quarterly basis, the cost information shall be
summsacized monthly,

On_an_amiual basis, the _prudence of the costs incurred and recovered through

(0

guarterly _adjustments shall be reviewed in g separate procecding outside of the
automatic recovery provision of the electric utility's ESP, The electric utility shall
demonsirate that the costs were prudently incurred. as reguired under division
{(BY 22y of seclion 4928.143 of the Revised Code and, if a significent change in
costs has incurred, include an analysis comparing the electric utility's resource and/or

cnvironmeintal compliance stratecy with supply and demand-side slternatives, The
process and pmeframes for that separate proceeding shall be set by order of the

cormnission, the legal director, deputy Jegal director, or alorney examinesz.

’I'lu, commiqsian mw ordc,r that con‘;ult'mtq he hired with tbe g:osts bilied 1o the

recovered lhmugl: !hc qunrtezlv adluatmeuib.
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4904:1-36-02 Barpose and scope.

{A) This chapter authorizes an glectric nliliy to recover, trouels a reconcilable rider on
the electric uiility's distribution rates, all transmission and transmission-related costs
including aneillary and congestion costs, imposed on or charged to the wtility. net of
financial transmission rights and other transmission-related revenues credited to the
electric_utility. by the federal encray regulatory commission or a_regional
wransmission organization, independent tansmission operator, of similar organization

approved by the federal encrey regulatory commissiott, -

(B) To the extent not mandated by statute, the commission pay waive any requirement of
Chapter 4901:1-36 of the Administrative Clode for ecod cause shown,
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4901:1-36-03 Application,

(A) Bach electric utility which seeks recovery of fragsmission and transmission-celated
costs shall fite an application with the Commission for a [ransInission Cosk TRCOVELY
rider, The mitial application shall include ail information set fouth in the appendix 1o
this rule.

(B} Each electric utility with_an approved iransmission cost recovery gider shall update
the rider_on an annual basis pursvant to a schedule sel forth by commission ordet.
Each application_to update the transmission_cost recovery rider shall include all

information set forth in ihe appendix to this rule,

(C) The commission may order that consultants be hired, with_the costs billed to ihe

“electric utility and recoverable through the vider, to _conduct prudence and/or
financial reviews of the costs incurred and recovered through the fransmission cost

recovery vider,

(D) Each annual application to update the transmission cost recovery vider should be
made not less than seventy-five days prior te_the proposed effective date of the
updated rider,

(E3 IT al anytime during the period between annual update (ilings, the electric wtility or
staff determines that cosis are or will be_substantially_different than the amounts
authorized as the vesult of the electric utility’s previous application, the electric utility
should file, on its own inilislive or by order of the commission, au interim
application 1o adjust the transmission cost recovery ridet in order Lo avoid exceysive
carrvine costs and to minimize rate impacts for the following update filing,

(F} Affected partics may fike a motiod to intervene and detailed comments on any issues
concerning any application fited under this rule within forty days of the date of the
filing of the application.
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4901;1-36-04 Limitations.

(A) The transmission cost recovery rider costs are reconcilable on an annual basis. with

(B)

catrying charges 1o be applied o both over- and under-recovery of costs.

The (ransiission cost recovery rider shall be avoidable by sl customers who choosc

alternative generation  suppliers und the electiic otility no longer bears the
responsibility of providing eeneration and ransmission service to the customers.

() The wransmpissioa cost recovery rider shall include {ransmission and transmission-

related costs and off-getring revenues, including ancillary and conpestion-related
costs and revenues, charped or credited to the utility by the federal energy repulatory
conminission or a yegional transmission organization, independent tansmission
operator, or similar organization approved by the federal encrgy regulatory
commission 10 the extent such costs and revenues are not included in any other
schedule or rider in the electric utitity's tariff on file with the commission.
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4901:1-37-02 Purpose and scope.

same standards $o 2 competitive advantaee is not eained solely because of corperate

(BY This chapter is_intended to create competitive equality, prevent unfair competitive

advantage, prohibit the abuse of market power and effectuate the policy of the state
af Obio embadied in section 4928.02 of e Revised Code.

(C) To the extept not mandated by statute, the commission may waive any regnirement of
Chapter 4901:1-37 of the Administrative Code for good cause shown,

(I To ensure compliance with this chapter. examination of the books and records of
affthates_may be necessary.

() Violations of this chapter shall be subject fo section 4928.18 of the Revised Code,
The electric wtility has the burden of proof to_demonstrate compliance with this

chapter.

000059



x5% DRAFT — NOT FOR FILING *#**

4901:1-37-04 General provisions.

(A) Structural safeguards.

(1) FEach clectric utility and its_affiliates that provide services 1o customers within
the electric utility's service territory shall function independently of each other,

clectric utility's service territory shall not share facilities and serviges if such
sharing in any way viclates paragraph (D) of this rule.

(3) Cross-subsidies between an electric wtility and its_affiliates are prohibited. An
clectric utility's operating employees and those of its affiliates shall function
independently of each other.

(4) An electric utility may not share employees and/or facilities with any affiliate, if
the sharing, in any way, violates paragraph (£ of this rule.

(5) An electric utility shall ensure thae all shaved employees appropriately record and
charee their time based on {ully allocated costs,

(6} Transactions made in accordance with rules, regulations. or service agreements
approved by the federal enerzy regulatory commission, securities and cxchange
commission, and the commission, which rules the electric utility shall maintain
in its cost allocation manual (CAM) and file with the commission, shall provide
a rehuttable presumption of compliance with the costing principles contained in

this chapter.

{B) Separate ageounting,

Each eleciric utllity and its affilistes shall maintain, in accordance wilh_generally
accepted accounting principles and an applicable uniform system of accounts, books,
records, and accounts that are separate from the books, records, and accounts of its

() Financigl arrangements,

Unless otherwise appraved by the commission, the financial arrangements of an
electric utility are subiect to the followine restwictions;

(1) Any indebtedness ingurred by an affilinte shall be without recourse to the electric
ufility.
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2y An eleciric utility shall not enter into any agreement with terms under which he
electric utility is obligated to comumit funds to maintain the financial viability of
an affilinte.

(3) An electric uiility shall not make any investment in an affiliate under any
clreamstances in which the electric wtility would be liable for the debis and/or
[iabilities of the affiliate incurred as a result of actions or oinissions of an

() An electric utility shall not issue any security for the purpose of financing the
acquisition, ownership. or gperation of an affiliate. ‘

(5)._An_electric wsility shall not assume any obligation or liabilily as a guarantor,
endorser, surcty, or otherwise with respect to_any security of an affiliate,

(6) An electric utility shall not pledge, nmortgage. or use as collateral any assets of the
electric utility for the benefit of an affiliate.

(D} Code of Conduct,

(13 The electric wtility shall not release any proprietary customer informalion (e.g.,
individual customer load profiles or billing histories) to an _ affiliate, or
otherwise, without the prior authorization of the customer, except a5 required by
A reeuigiory agency or court of law,

(2) On_or_afier the effective date of this chapter. the electric utility shall mike
customer lists, which include name, address. and telephone number, available on
a_nondiscriminatory _basis to all nonaffiliated and affiliated cextified retail
electric service providers Wansacting business in jts service (emitory, unless
otherwise directed by the customer. This provision does not apply to customer-
specific information, obiained with proper authorization. necessary to fulfill the
terms of a contract, or_information relaiing to the provision_of general and
administrative support services, This information shall_not be used by the
certilied retsil clectric service providers for anv other purpose than the
marketing of electric service to the customet,

{3) Emplovees of the electric_ucility's_affiliates _shall not have access to any
information about the electric utility's trausmission or distribution systems (e.g.,
system operations, capability, price, curtailients. and ancillary services) that is

manner available to 2 nonaffiliated competiiors providing retail cleclric service,

{1 An cleceric utlity shall treat as confidential all information obtained from a
gﬁ)lnﬁeiiziva relai} electric service provider, both affiliated and nonaffiliated, and
shall not release such infornation, unless a competitive, retail clocitic service
provider provides authorization to do so or_unless the joformation was or
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thereafier becomes available to the public other than as a result of disclosure by
the electric uility,

(5) The electric wtility shall not tie (or allow an affiliate to tie), as defined by stale
and federal antitrust laws. or otherwise condition the provision of the gleciric
utility's regulated services, discounts, rebates, fee waivers, or any other waivers
of the clectric utility's ordinary tevms and conditions of service. including but
not limited to tarilf provisions, to the taking of any potds and/or services from
the clectric utility's affiliates.

(6) The electric_utility shall ensure effective competition in. the pravision of retail
eclectric_service by avoiding  anticompetitive subsidies flowing _ from &
noncompetitive retail electyic service to o competitive retail electric service or 1o
a product or service other than retail eleciric service, and vice vorsa,

(7) The electric utility, upon request from a customer, shall provide a complete list of
all competitive retail electric service providers operating on the system, Bt shall
not endorse_any competitive retail electric service providers, indicate that an
electric services company i an affiliate, or indicate that any competitive retail
clectric_service provider will receive preference because of an  affiliate
relationship.

(%) The electric utility shall use reasonable efforts to ensure retail electric service
conswmers proleciion against unreasonable sales practices, market deficiencies,
and market power and the clectric wiility's compliance officer shall prompily
report any such unreasonable sales practices, market deficiencies, and market
power to the director of the vtilities department (or their designee).

(9) Employees of the cleetric ulility gr persons representing._the electric utility shall
not indicate a preference for an affilinted electric services company.,

(10) The electric wility shall provide comparable access o products and services
related 1o tariffed products and services and specifically comply with _the
following:

(a) An electric utility shall be prohibited from unduly discriminating in the
offering of its producty and/or services.

(1) The electric utility shafl apply all tariff provisions in the same manngz 1o the
game_or_similarly _situated _entities, regardless of any affiliation or
nonafliliation,

(¢} The electric_utlity shall not, through a wrifl provision, a confract, 0r
otherwise, give its affiliates or customers of affiliates preferential teatment
or advaniages over nonaffiliated competitors of retail electric service or
theiy customers in matters relating to any product and/or service,
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() The electric utility shall strictly follow all tarift provisiens.

(¢} Except (o the extent allowed by any applicable law, yewulation, or
commission order, the electric utility shall nvt be permitied fo provide
discounts, rebates, or fee waivers for any retail electric service.

(11) Shared representatives or shared employees of the electiic ytility and affilisted
clectric services company _shali clearly disclose upon whose hehalf their public
representations ave being made when such representations concern the entity's
nravision of electyic services,

(E) Emergency.

(1) Notwithstanding the foregoing. in a declared emergency sitpation, an gleciiie
utility may take actions necessary 1o ensure public safety and system reliability,

(2) The clectric wility shall maintain a log of all such actions that do not comply
with this chapter. and such log shall be subject to review by the commission and
its siaff.

000063



%% DRAFT —~ NOT FOR FILING *%**
4901;1-37-09 Sale or transfer of generating assets.

(A} Consistent with division (E) of section 492817 of the Revised Code, an electric
utility shall not sell or transfer any generating asset it wholly or partly owns without
prior commission approval,

(B)_An_electric utility_may_ apply for commission _approval _to sell or trapsfer its
generating assets by Al lication te sell or trans{er.

{(CY An application 1o scll or transfer seneraring assets shall, at a nynimum:

(D) Clealy set Torth the object and puipose of the sale or ransfer, and the terims_and
conditions of the same,

.

{2 Demgnstyate how the sale or transfer will affect the current and tuture standard
service offer established pursuant o section 4928.141 of the Revised Code,

{3 Demonstrate how the proposed sale or transter will affect the public interest,

(4 S1ale the fair muoket value and book value of all property (o be fransferred Trom
the electric utility, and state how the Tair marker value was determined,

(D) Upon the filing of such application, the commission may fix_a time and place lor a
hearing if the application appears 10 be unjust, unreasonable, or not in the public
interest. The comimission shall {ix_a time and & {or 8 hearing with respect {o an

application that proposes to alter the furisdiction of the commission over a generation
asset, '

(EY I, after such hearing or in the case that no hearing is vequired, the comimission is
safisfied that the sale or transfer is just, reasonable, and in the public interest, it shail
issue an arder approving the upplication Lo sell or transfer.

(F) Sraff shall have access 1o all books. accounts, and/or other pertinent records
maintained by the transferor and transferee us related to the application to sell or
transfer  eenerating assets and in accordance with rule 4901;1-37-07 of the
Administrative Code,
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4901:1-38-02 Puarpose aud scope,

(A). The purpose of this chapter is_to facilitate \be state's effectiveness in the global
eConomY. 10 promete job growth and retention in the state, to ensure the availability
of reasonably_priced electric service, (o promote energy efficiency and to provide a
means of giving appropriate ncentives 1o technologies that can adapi suceessfully 10
environmental mandates in furtherance of the policy of the state of Ohio embodied in
section 4928.02 of the Revised Code.

(B} To the extent not mandated by statute, the commission may waive any requirement of
Chapter 4901:1-38 of the Adminisirative Code for good cause shown.
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4901:1-38-03 Economic development srraneements.

(A)_An electric utility. mercantile_customer, or group of mercantile custorers of an
eleciric_utility may file an_application for commission approval for an economic
development_arrangement belween the elecliic utility and a new _or _expanding
customer or group of _customers.  The application_shall include a copy of the
propoged mrongement and provide information on all associated incentives,
estimated anmual electric billings without incentives for the term of the incentives,
and annual estimated delta revenues for the term of the incentives,

(1) Each customer requesting to take service pursuant to an economic development
arrangement_with the elecuic uiility shall describe the gencral status of the
customer in the community and how such arrangement furthers the policy of the
state of Ohie embodied in section 4928.07 of the Revised Code.

(2) Each customer requesting (o take service pursoant (o an economic development
arcangement_with the electric utility shall, at a minimurm, neet the following
criteria. submit 1o the electric utility and the comimission verifiahle inforrmation
detailing how the criteria are met, and provide an affidavit from a copany
official as to the veracity of the information provided:

() Eligible projects shall be [or non retail purposes.

() At least twenty-five new. full-time or full-time equivalent jobs shall be
created within three years of initial operations.

{c) The average hourly base wage rate of the new, full-time or full-time
equivalent jobs shall be at Jeast one hundred fifly pet cent of the federal
mininmum waige,

() The customer shall demonstrate financial viability.

(e) The customer shall identify local (city. county), state, or federal support in
the forn of 1ax abatements or credits, jobs prograwms, or other incentives,

from. its_project including, but not limdted to. local/state tax dollars and
related employment or business opportunities resulting from the focation of

() The customer shall agree to maintain operations at the project site for the
term of the incentives.

(3) An_electric nility and/or mercantile customer or group of mercantile ¢ustoners
* filing_an application for commission approval of an cconomic development
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arrangement bears the burden of proof that_the proposed arrangement is
reasonable and does not violate the provisions of sections 4905.33 and 4905.35
of the Revised Code, and shall submit to the commission verifiable information
detailing the rationale for the arrangement,

(B) An clecliic utility, mercantile customer, or_group of mercantile customers of an
clectric utility may file an application_for an cconomic development arrangeinent
between the electric utility and ils_customer of_group of customers for the retention
of an existine customer(s) likely to cease, reduce, or relocate its operations out of
state. The application shall include a copy of the proposed avrangement and provide
information_on all associated incentives, estimated anmual electric billings without
incentives for the term of the incentives, and annual estimated delta revenues for the
term of the incentives.

(1) Each customer requesting to take service pursuant fo an economic development
arrangement with the electric wiility shall describe the general stalus of the
customer in the community and how such arrangement furthers the policy of the
state of Ohio embodied in section 4928.02 of the Revised Code.

{2) Fach customer requesting 10 take service pursgant 1o an economic development
arrangement with the electric_utility shafl, at a ininimwmn, meet the following
criteria. subgmit to the electric wtility verifiable information detajling how the
criferia_are met, and provide an affidavit from a company official as to the
veracity of the information provided:

{a) Eligible projecls shall be for non-retai] purposes,

(b) The pumber of full-time or full-tine equivalent jobs to be retained shall be at
least twenty-ive.

() The average billing Joad (in kilowatts (o he retained) shall be al least two
hundred [ifty kilowatls.

() The customer shall demonstrate that the cost of electricity is a major factor in
its decision o cease, reduce, or relocule its operations o an out-of-state site.
In-state relocations are nob eligible. I the customer has the potential to
relocate 10 an out-of-state site, 1he site(s) shall be identified, along with the
expected costs of electricity at the site(s) and the expected costs of other
significant expenses Including, but not limited to, labor and taxes,

(¢) The customer shall identily any other local, state, or federal assistance sought
and/or received in order to maintain its cwrent operations.

(F) The customer shall agree fo maintain its current operations for the term of the
ipcentives,
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3

An clectrje urility and/or mercantile customer or of mercantile customers
filing an_application for commission_approval of an_economic development
aivansement bears the burden of proof that the proposed arrangement is
reasonable and does not violate the provisions of sections 4905.33 and 4905.35
of the Revised Code, and shall submit 1o the commission verifiable information
detailing the rationale for the amrangement,

(C) Upon the filing of an economic development application, the commission may fix a
lime and place for a hearing if the application appears to be unjust or unreasonable,

(1) The cconomic development arrangenient shall be subject (o change, alteration, or
modification by the commussion.

(2) The staff shall have aceess to all customer and electric utility information related
fo service provided porsuant to the economic development arrangements,

Customer mformation provided to demonstrate eligibilit
(B of this rale shall be reated by the electric utitity as confidential. The electric

utifity shall reguest confidential treatment of customer-specific information that is
filed with the commission. with the exception of customer names and addresses.

() Alflecred parties may file a motion to_intervene and file comments and objections 1o
any application filed under this rule within twenty days of the date of the filing of the

application.
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4901:1-38-04 Euergyv efficiency arrangements.

(A An eleetric ullity. mercanlile custommer, or group of mercantile customers of an
electric_uulity may file an_ application for _comumission approval for an energy
efficiency amranecinel between the electric utility and iy customer or sroup of
customers that have new or expanded enerey efficiency production facilizies, The
application shal]l include a copy of the proposed arrangement and provide
information on all associated incentives, estisnated annual clectric billings withowl
incentives for the term of the incentives, and anpual estimated delta revenues for the
term of the incentives,

{1)_LEach customer requesting to_lake service pursusnt io an energy efficiency

mrangement with the electric wutilit scribe the general status of the
customer in the community and how such arrangement furthers the policy of the
state of Ohio embodied in section 4928.02 of the Revised Code.

{2)_Fach cystomer_requesting to_take service pursuant fo_an euergy. efficiency
arrangement with the electric utility shall meet the following criteria. submit to
the electric utility verifigble information detathing how the criteria are met, and
pravide an affidavit {rom _a company_official as 1o the veracity of the
information provided:

{2} The customer shall be an enerey efficiency production facility as defined in
this chapter,

{b) Al lcast tep pew, fuli-time or full-time equivalent jobs shall be created within
three vears of initial operations.

cauivalent jobs shall be st least onc hundred fifly per cent of federal
minimum wage.

(4} The customer shall demousirate financial viability,

(¢) The customer shall identify local (city, county), state, or federal support in
the form of tax abatements or credils, jobs proerams, or other incentives,

() The customer shall agree to maintain operations at the project site for the
term of the incentives.

(3)_An electric wtility and/or mercantile customer or group of mercantiie cusiomers
filing an_application for commission _approval _of an _enerey efficiency
amanezement bears the burden of prool thal the proposcd arrangement is
reasonable and does not violate the provisions of sections 4905.33 and 4905.35
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of the Revised Code, and shail submit_to the commission verifiable nformation
derailing the rationale for the arrangement

(B) Upon the filing of an energy efficiency application, the comsnission may fix g Ume
and place for a hearing if the application appears to be urijust or upreasonable,

(1} The encrey efficiency_arrangement shall be subject to clnge, alteration, or
modification by the copumnission,

(2) The staff shall have access to all custorner and electric utility iuformation related

to service provided pursuant 1o the energy efficiency arrangements.

(CY Customer information provided to demonstrate elipibility undey parageaph (A) of this
rule shall be treated by the electric wtility as confidential, The electric utility shall
request confidential treatment of customer-specific information that is filed with the

(D) Affected patties may file a motion to mtervene and file comments and objections o

any_application filed under this rule within twenty days of the date of the filing of the
application.
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4901:1-38-05 Unigue arrangements.

(A} Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of the Administrative Code,
an_clectric uiility may file an application pursuant to section 4905.31 of the Revised
Code for commission approval of a unigue amrangement with one or more of its
customers, consumers, or employees.

(1)_An electric wtility filing an_application for commission approval of a unigue
arrangement with one o1 more of its customers, copsumers, or employees bears
the burden of proof that the propoesed arrangement ig reasonable and docs not
violate the provisions of sections 4905.33 und 49035.35 of the Revised Code, and
shall submit to the commission verifiable information detailing the rationale for
the arrangenent.

() Upon the filing of an application for a unique arrangement, the comnuission may
fix a time_and place for a hearing if the application appears to_be unjust or
wireasonable, :

(3) The unique arrangement shali be subject to change, alteration, or madification by
the comumission,

(B) A mercantile customer. ot a group of mercantile customers, of an electric utility nay
apply to the commission for a unique arrangement with the electiic utility.

(1) Bach customer applying for a unique avrangement beats the hurden of proof that
the proposed arrangement is reasonable and does not violate the provisions of
sections 490533 and 4905.35 of the Revised Code, and shall submit (o the
comunission and the eleciric wility verifiable information detailing the talionale
for the arrangement,

(7 The customer shall provide an affidavit from a company official as 1o the veracity
ol the information provided,

(3) Upon the filing of an spplication for a unigue arrangement, the comnission may
fix a time and place for a bearing if the application appears 1o be umjust or

(4) The unjgue arrangement shall be subject to change, alteration, or medification by
the commission,

(C) Each applicant applying for approval of a unique amangement between an electic
utility and one or more of its customers, consumers, or employees shall describe how
such_arrangement furthers the policy of the state of Ohio embodicd in section
4928.02 of the Revised Code,
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(1) Umique arranpeements shall reflect terms and conditions for circumstances for which
the electric utility’s tariffs have not already provided.

(E) Customer information provided to the electric atility 1o obtain a gnique girangement
<hall be weated by the electric wility as confidential. The electric utility shall request
coufidential freatment of _custoiner-specific information  that s filed with the
cormmission, wilh the exception of customer names and addresses,

(F) Adlected parties may file a motion 1o intervene and file comments and objections o
any application filed under this rule within twenty days of the dute of the filing of the

application,
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4901:1-38-06 Reporting requirements.

(A Each electric utility shall require each of its customers served under any reasonable
arranvemeni established pursuant to this chapler W submit an annual report to the
electrie utility and seaff no later than April thigtieth of each year. The format of that
reporl shall be determined by staff such that a determination of the compliance with
\he cligibility criteria can be determined, the value of any incentives received by the
costomer(s) is_identified, and the potential tmpact on other custowmers can be
cafeniated,

(BY The burden of proof to demonstrate ongoing complinnce with the reasonable
arraneement Hes with the customer(s). The electric utility shall summarize the
reports provided by customers under paragraph (A) of this rule and submit such
summary to staff for review and audit no later thap Jupe fifteenth of each year,
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4901:1-38-08 Revenue recavery.

A) Each electric utility that_is serving customers pursuant_fo_approved ressonable
ements, may apply {or 4 vider for the recovery of certain costs associated with
its delta revenue for serving those cusiomers pursiant to reasonable arrangements in
accardance with the following:

(1) The approval of the recuest for revenue yecovery, including the level of such
recovery, shall be at the commission's discretion.

(2) The electric_utility may request recovery of direct incremental administrative
costs related o the prosramns as part of the rider. Such cost recovery shall be
subject to audit, review, and approval by the commission.

(3) For reasonable arrangements in which incentives _are given based upon cost
savings to the electric wtility (including. but not limited to, nonfirm
arrangements, on/off peak pricing, seasonal rates, time-of-day rates, real-time-
pricing_rates), the cost savings shall be_an offsct to the recovery of the delta
revenues. '

{47 The amaunt_of the revenue recovery, rider shall be spread fo all customers in
propottion_to the current revenue distribution between and among classes,
subject to change, alteration, or modification by the comimission. The electric
utility shall file the projected impact of the proposed rider on all customers, by
custowgr class.

(3) The rider shall be updated and reconciled, by application to the commnission,
seminnnually,  All data submitted in support of the rider update is subject to
commission review and audit.

(B If i appears 1o the commission that the proposals in the application may be unjust and
wireasonable, the commission shall set the matter for hearing,

proposal in the application is just and reasonable shall be upon the electiic
upility.

(2) The revenue recovery rider shall be subject to change, alteration, or modification
by the commission.

{3} The staff shall have access o all custoraer and clectric utility information related
1o service provided pursuant to the reasonable atraneemionts that created the
delta revenue triegering the electric utility's application o recover the cosls
associaied with said delta revenue,
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(Cy Affecied parties may file a motion to intervene and file comments and objections (¢
any application filed under this rule within twenty days of the date of the filing of the

application,
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4001:1-38-09 Eailure to comply.

(A) If the customer being provided with service pursuant £ a reasonable arrangeiment
established pursuant (o this chapter fails to_substantially comply with any of the
criteria for eligibility or fails to snbstantiaily comply with reporting requirements, the

arransenent unless otherwise ordered by the commission,

{B) The commission may also divect the electric utility to charge the customer for all or
part of the incentives previously provided by the electric utility,

{C) If the customey is required 1o pay for all or part of the incentives previously provided,
the recovered amounts shall be reflected in the cadeulation of e revenue recovery
rider established pursuant to rule 4901:1-38-08 of the Adminisirative Code,
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