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INTRODUCTION

Amended Substitute Senate Bill 221 ("SB 221") created an opportunity for mercautile

customerst to establish a reasonable arrangement with an electric distribution ufility ("EDU") for

a service relationship that deviates from the otherwise applicable standard service oPfer ("SSO")

tariff. R.C. 4905.31, Appellant's Appendix at 4. Such a mercantile customer proposal is not

lawfld unless it is filed with and approved by the Public Utilities Commission of Ohio

("Commission" or "PUCO") pursuant to an application that is submitted by the mercantile

customer or group of mercantile custoniers. Id. Upon approval of a mercantile eustotner-

proposed reasonable arrangement, the EDU is required to conform its schedules of rates, tolls,

and charges to such arrangement. Id. Moreover, every snch reasonable arraugement continues

to be under the supervision and regulation of the Commission, and is subject to change,

alteration, or modification by the Commission. Id.

Columbus Southern Power Company ("CSP") and Ohio Power Cotnpany ("OP"),

collectively American Electric Power Ohio (`AEP-Ohio" or "Appellants"), would have this

Court render R.C. 4905.31 senseless by ruling that the General Assembly intended to give Ohio

EDUs an absolute veto power over the Cominission when it approves a mercantile customer-

proposed reasonable arratigement pursuant to R.C. 4905.31. Piu-ther, AEP-Ohio asserts that it is

authorized as a matter of law to recover both 100 percent of any delta revenue that results from a

reasonable arrangement and 100 percent of its charges for being the provider of last resort

("POLR") or default electric service provider for a eustonier taking service pursuant to a

Commission-approved reasonable arrangement whereby the customer agrees not to shop for

electric generation service. AEP-Ohio is simply wrong on all three asset-tions as a matter of law

1 See note 11, supra.
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and reasonableness. For the reasons discussed below, the Court shotild affirm the decision of the

Commission.

STATEMENT OF FACTS

A. Ohio's Electricity Restructuring Law and AEP's POLR Charge

In 1999, Ohio enacted electric restructuring law, Amended Substitute Senate Bill 3 ("SB

3") that was designed and enacted on the assumption that the wholesale market would be

sufficiently robust and mature to provide a reliable supply and a transparent and source of

reasonable prices after a market development period. However, as the cnd of the market

developnient period approached, it became evident that the benefits of competition anticipated at

the time that SB 3 was enacted were not coming to fruition.2 As a result of the collective

realization that cornpetition had not arrived as plamied, the Commission requested that Ohio's

EDUs file plans to establish the default, or SSO, rates that reasonably approximated future

market conditions, were reasonable in magnitude, would spur competition, and protect customers

from the risks and dangers associated with price volatility and a nascent competitive market.

As part of its rate stabilization plan ("RSP"), AEP-Ohio proposed to defer the costs of

several items during the RSP that it argued were new, significant costs that could not be

capitalized and were not built into AEP-Ohio's tlien-current rates.3 AEP-Ohio estimated the total

2' In the Matler• of the Application of Columbus Southern Power Company and Ohio Power
Cornpany for Approval of a Post-Market Development Per•iod lZate Stabilization Plan,
PUCO Case No. 04-169-EL-UNC, Opinion and Order at 27 (January 26, 2005) (bereinafter

rAAEP's RSP Case") (IEU-Ohio Appendix at 27).

3 The costs that AEP-Ohio proposed to defer included:

(a) Regional transmission organization ("RTO") administrative charges
(adjusted for net congestion costs) from the tilne of integration into PJM
through 2005, plus a carrying charge (based on the weighted average cost
of capital).

(C30129:2 }
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amounts of these proposed deferrals over the tliree-year RSP to be over $241 million. While the

Commission denied AEP-Ohio's request to defer R'I'O administrative charges and CWIP for

recovery after the RSP, it directed AEP-Ohio to recover those sanre amounts through a non-

bypassable POLR rider applicable to all distribution customers. Id. at 27 (IEU-Ohio Appendix at

27). The Commission's justification for allowing AEP-Ohio to institute a new charge on all

customers was that the RTO charges had been instrumental in enabling AEP-Ohio to efficiently

fulfill its POLR responsibilities and other EDUs were permitted to recover POLR costs during

the RSPs. 1'hus, a POLR charge for AEP-Ohio customers was born out of AEP-Ohio's desire to

defer the above-mentioned costs.

As this Court recognized in its decisions responding to appeals from the RSPs authorized

by the Commission, the mismatch between expectations about the development of a competitive

electric market that existed when SB 3 was enacted and the actual results thereafter had reached

a level appropriate for the attention of the Ohio General Assembly.° Therealter, the General

(b) The 2004 and 2005 equity carrying charges on expenditures begun in 2002
through 2005 for expenditures located in Account 107, construction work
in process ("CWIP").

(c) The full carrying charges (based on the weighted average cost of capital)
on expenditures begun in 2002 through 2005 for all functions in Accounts
101 (electric plant in service) and 106 (completed construction not
classified), except line extension expenditures, which are already subject
to carrying cost deferrals.

(d) Consumer education, customer choice impleinentation, and transition plan
filings through 2005, plus a carrying charge.

(e) Consumer education, custoiner choice implementation, and transition plan
filing costs incurred after 2003, and all RSP filing costs, plus a carrying
charge.

Id. at 23-24 (IEII-Ohio Appendix at 23-24).

4 Ohio Consumer•s' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, at ¶41.
{C30129:2 }
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Assembly enacted SB 221, which Governor Strickland signed on May 1, 2008, becoming

effective on July 31, 2008.5

Upon SB 221 becoming effective, AEP-Ohio filed its electric security plan ("ESP") case

on July 31, 2008.6 While SB 221 was enacted between the approval of AEP-Ohio's RSP and the

time when AEP-Ohio filed its ESP Application, nothing else changed. OP and CSP, as Ohio

EDUs, had the obligation to provide default generation service prior to the enactment of SB 221,

and they would have carried the same legal obligation even lrad they gone to market-generation

supply pricing under SB 3, and they continue to liave the obligation post-SB 221 enactment.7

Nonetlieless, in its ESP case, which is now before this Court on appeal, AEP-Ohio

reguested to recover a distribution non-bypassable POLR rider, asking for $169.1 million

annually to cover its alleged POLR risk.8 'I'his time around, AEP-Ohio characterized its POLR

5 Rather than leaving the Commission with only the market-based approach that was the focus of
the version of R.C. 4928.14 created by SB 3, SB 221 created two avenues by which the
Commission was autliorized to establish pricing for the SSO: 1) SB 221 preserved SB 3's
market-based approach (now called the "market rate of1'er" or "MRO") in R.C. 4928.142; and, 2)
SB 221 added R.C. 4928.143 to give the PUCO authority, suhject to specific statutory criteria, to
deviate from the market-based approach in response to an EDU application seeking approval of

an ESP.

" In the Matter of the Application of Columbus Southern Power Company,for Approval qf an
Flectric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets, PUCO Case Nos. 08-917-EL-SSO, et al., Columbus

Southern Power Company's and Ohio Power Company's Applioation (July 31, 2008)

(hereinafter "AEP ESP Case").

7 Former R.C. 4928.14(A) read "After its market development period, each electric distribution
atiiity sllall provide eonsumers, on a comparable ar.d nondiscriminatory hasis within its certified
territory, a market-based standard service offer of all competitive retail electric services
necessary to maintain essential clectric service to consuniers, including a firm supply ot' electric
generation service." Nearly identical language now resides in R.C. 4928.141. (Appellant's

Appendix at 17).

8 AEP ESP Case, Opinion and Order at 38 (March 18, 2009) (Appellant's Appendix at 151).

( Cio129:2 ]
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risk as a put (the risk of customers leaving AEP-Ohio's SSO) and a call (the risk of customers

returning to AEP-Oliio's SSO), comparing customers' rights to leave AEP-Ohio and return to the

SSO price to a series of options on power. AEP-Ohio Merit Brief at 20-23.9

Over the objections of intervenors, the Commission found that AEP-Ohio does have

some POLR risk. The Commission then gave AEP-Ohio a revenue allowance of approxnnately

$152.2 million annually using the hypothetical market price and the workings ot'the blackbox

known as the Black-Scholes model.10 The Commission's Opinion and Order on AEP-Ohio's

ESP states, based on the Comniission's belief that AEP-Ohio has some risks associated with

customers switching to competitive retail electric supply ("CRES") providers and returning to

the EDU's SSO rate, that this risk is eqirivalent to 90% of AEP-Ohio's hypothetical

quantification of such alleged risk.i' The POLR revenue allowance authorized by the

9 See AEP ESP Case, Opinion and Order at 39 (March 18, 2009) (Appellant's Appendix at 152).
For a discussion on the unreasonableness and unlawfulness of AEP-Ohio's POLR charge, see
industrial Energy Users-Ohio v. Public Utilities Commission of Ohio, Case No. 2009-2022,

Merit Brief of Appellant Industrial Energy Users-Oliio at 16-30 (January 25, 2010). It is wor-t1i
noting here, however, that AEP-Ohio asserted that its proposed ESP was better for customers in
the aggregate than the alter-native MRO option, thereby effectively acknowledging that its ESP
proposal carried little risk that customers would go shopping for generation seivice. Also, the
only service that consumers can shop for is generation service so that so-called POLR risk is
really a generation supply risk rather than any risk related to the distribution function. AEP-
Ohio's requested distribution revenue allowance was not cost-based, but rather relied on a nrodel
called the Black-Scholes model to hypothetically select a market Rrice to value AEP-Ohio's
alleged risk. Importantly, the hypothetical costs arrived at through the Black-Scholes model and
approved by the Commission do not vary regardless ot' whether 5% or 95% of customers shop
and return to AEP-Ohio for generation service. And, AEP-Ohio made it clear that even if the
Commission granted its requested POLR-related revenue allowance, it was not goinQ to actua1ly
purchase insurance to manage the alleged risk.

10 AEP ESP Case, Opinion and Order at 40 (March 18, 2009) (Appellant's Appendix at 153).

11 Id. All intervenor Applications for Rehearing related to the POLR revenue authorization were
summarily denied by the Commission in its Entry on Rehearing. Appeals on AEP-Ohio's ESP
case were filed by IEU-Ohio and the Office of the Ohio Consumers' Counsel ("OCC").

}{C30129:2
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Commission in AEP-Ohio's ESP case is 180% greater than the annual POLR revenue allowance

that AEP-Ohio collected under its RSP.

AEP-Ohio's ability to lawfully collect the POLR revenue the Commission authorized in

AEP-Ohio's ESP case is being challenged by IE1J-Ohio contemporaneously in a separate appeal.

Specifically, it is IEU-Ohio's position that AEP-Ohio is not lawfully entitled to an 180%

increase POLR revenne and nothing in this case should be construed as a modification of that

position. 12

B. Ormet's Reasonable Arrangement

Given the steep rate increases effectuated by the Commission's approval of AEP-Ohio's

RSP and ESP proposals, customers are seeking alternatives to alleviate some of the impact on

their businesses and are truning to a modified statutory provision regarding reasonable

arrangements. A reasonable arrangement is essentially a custoinized service arrangement for a

mercantile customer or group of mercantile customers13 that, with the approval of the

Commission, allows the EDU to deviate from the requirements of the otherwise applicable

standard tariff provided by the EDU. With the enactment of SB 221, R.C. 4905.31 was modified

to give customers, as opposed to only EDUs, the opportunity to propose a reasonable

arrangement with an EDU for approval by the Commission. R.C. 4905.31 permits the prices,

12 Ir:datstri^zl Enet°gy Users-Ohio v. Public Utilities r'o .mmis.rion of Ohio, Case No. 2009-2022,

Merit Brief of Appellant Industrial Energy tJsers-Ohio at 16-30 (January 25, 2010).

13 "Mercantile customer" means a commercial or industrial customer if the electricity consumed
is for nonresidential use and the customer consumes more than seven hundred thousand kilowatt
hours pei- year or is part of a tiational account involving multiple facilities in one or more states.
R.C. 4928.01(A)(19) (Appellant's Appendix at 5).

{C30129:2
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terms and conditions of the EDU's service to be enabled through a "reasonable arrangement"

provided that the arrangetnent is filed with and approved by the Commission.14

Ormet Primary Aluminum Corporation ("Ormet") is an AEP-Ohio customer who

unilaterally proposed a reasonable anangement and obtained Commission approval of its

unilaterally proposed reasonable arrangement.ls "The Commission-approved reasonable

arrangement under which Ormet is cuirently operating is a long-term ai-rangement meant to

supersede a previously approved temporary reasonable arrangement.16 The reasonable

arrangement is a full requirements contract that provides Ormet, under defined circumstances,

generation service priced at a different rate than would otherwise apply under AEP-Ohio's

14 R.C. 4905.31 permits a mercantile customer to establish a reasonable alrangement with that

EDU providing for any of the following:

(A) The division or distribution of its surplus profits;
(B) A sliding scale of charges, iricluding variations in rates based upon

stipulated variations in cost as provided in the schedule or arrangenient.
(C) A minimum charge for service to be rendered unless such minimum

charge is made or prohibited by the terms of the franchise, grant, or
ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time when
used, the purpose for which used, the duration of use, and any other

reasonable consideration;
(E) Any other financial device that may be practicable or advantageous to the

parties interested.

15 In fact, the substantial electricity requirelnents of the Ormet facility and the energy-intensive
nature of its aluminum smelting process have previously permitted Ormet to obtain service
through a reasonable arrangement submitted to and approved by the Cornmission pursuant to

R.C. 4905.31. In the Matter of the Application of Ormet Primary Aluminum Corporation for

Approval of a Unique Arrangement wi. th Ohio Power Company and Colutnbus Southern Power

Company, PUCO Case No. 09-119-EL-AEC, Opinion and Order (July 15, 2009) ("Ormet Case")

(Appellant's Appendix at 34).

16 In the Matter of the Joint Application of Columbus Southern Power Cornpany and Ohio Power
Company and Ormet Prirnary Aluminum Mill Products Corporation for Approval of a

Temporary Amendment to their Special Arrangement, PUCO Case No. 08-1339-EL-UNC,

Finding and Order (January 7, 2009).

{C30129:2 }
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applicable tariffs. In general terms, the structure of the contract provides Ormet with a lower

price for electricity wlien aluminum prices are lower and a higher price for electricity when

aluminum prices are higher.

The difference between what Ormet would pay under the otherwise applicable SSO tariff

and wliat Ormet pays under the reasonable arrangement is commonly referred to as delta

revenue." R.C. 4905.31(E) states, in pertinent part, that reasonable arrangements "may include

a device to recover costs incurred in conjunction with any economic development and job

retention program of the utility within its certified territory, including recovery ol' revenue

foregone as a result of any such program...." The same section also states that every reasonable

arrangement "shall be under the supervision and regulation of the commission, and is subject to

change, alteration, or modification by the commission."

Under the Commission-approved reasonable arrangement, other AEP-Ohio customers

pay AEP-Ohio for the delta revenue. In the approved reasonable arrangement, the PUCO

required AEP-Ohio to credit any POLR charges paid by Ormet to AEP-Ohio's economic

development rider (the delta revenue recovery mechai-iism) in order to reduce the recovery of

delta revenue from other ratepayers inasmuch as the Commission determined that AEP-Ohio

does not have any risk that Onnet will shop for generation supply and then return to AEP-Ohio

as the default service provider. Is

17"The Commission recently adopted a definition of "delta revenue" in Rule 4901:1-38-01, Ohio
Administrative Code, as "the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission." (IEU-Ohio Appendix at 41).

'$ Ormet Case, Opinion and Order at 13-14 (July 15, 2009) (Appellant's Appendix at 46-47).

{cao129:2 }
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The Commission's decisions regarding its authority to modify and approve a reasonable

arrangement are grounded in Ohio law and are reasonable. AEP-Ohio has failed to demonstrate

otherwise. Accordingly, the Court should affirm the Commission's decision.

STANDARD OF REVIEW

R.C. 4903.13 states that "[a] final order made by the public utilities coinmission shall be

reversed, vacated, or modified by the supreme court on appeal, if, upon consideration of the

record, such court is of the opinion that such order was unlawftil or unreasonable." With regard

to the Commission's determinations regarding questions of fact, the Court has held that it "will

not reverse or niodify a[commissionI decision as to questions of fact where the record contains

suPficient probative evidetice to show that the deteiniination is not manifestly against the weight

of the evidence and is not so clearly unsupported by the record as to show misapprehension,

mistake, or willful disregard of duty.i19 The appellant "bears the burden of den-ionstrating that

the commission's decision is against the manifest weight of the evidence or is clearly

unsupported by the record."20 As to matters of law, the Court has "complete and independent

power of review of all questions of law" in appeals from the Commission. 21

As AEP-Ohio noted, the facts of this case are not in dispute. The questions raised by

AEP-Ohio on appeal hinge on questions of law. As demonstrated below, the Coinmission's

Orders in this proceeding are lawful and reasonable.

19 The Cincinnati Gas & Elee. Co. v. Pub. Util. Comm., 86 Ohio St.3d 53, 58, 711 N.E.2d 670

(1999).

20 Constellation NewEnergy v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, at 150.

21 Ohio F,dison Co. v. Pub. Util. Comm., 78 Ohio St.3d 466, 469, 678 N.E.2d 922 (1977).

tC30129:2 }
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ARGUMENT

PROPOSITION OF LAW I:

The Commission has statutory authority to approve a reasonable arrangement filed
without the support or consent of the electric distribution utility.

AEP-Ohio is correct that prior to the enactment of SB 221, R.C. 4905.31 allowed only a

"public utility" to file a schedule or enter into "any reasonable arrangement" with another public

utility or with "its customers, consuniers or employees" providing for certain enumerated

outcomes, including variable rates and different classifications of service. AEP-Ohio Merit Brief

at 41. The statute also provided that no "such arrangement" or "schedule" is lawfal until it was

filed with and approved by the Commission and that the public utility was required to confonn

its rates to the arrangement upon Commission approval. R.C. 4905.31. {Appellant's Appendix at

4). AEP-Ohio is also correct that SB 221 amended R.C. 4905.31 to permit mereantile customers

to seek approval of a reasonable arrangement or sehedule where only the EDUs were permitted

to do so before. AEP-Ohio Merit Brief at 41.

However and even though the meaning ot' R.C. 4905.31 is not ambiguous, AEP-Ohio

spends a significant portion of its Merit Brief to concoct a statutory interpretation that would

have this Court conclude that no reasonable arrangement or schedule can be enabled without the

EDU's consent and acceptanee. AEP-Ohio's Merit Brief at 41-48. In other words, AEP-Ohio

urges this Court to find that AEP-Ohio has an absolute veto over the authority delegated to the

Commission by R.C. 4905.31 to enable a reasonable arrangement or schedule that is filed by a

mercantile custorner or group of such customers. The Connnission has already rejected

{C30L29:2 }
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AEP-Ohio's invitation to modify SB 221. 2 The relief AEP-Ohio seeks on appeal is unlawful

and it does not take an exercise in statutoiy interpretation to conclude as much.

SB 221 explicitly expanded the persons eligible to submit such an arrangement or

schedule for the Commission's consideration and approval by adding mercantile customers to the

category of entities that are entitled to submit a proposed reasonable arrangement to the

Commission for its consideration and approval. Specifically, as a result of SB 221, R.C.

4905.31(E) now states:

No such schedule or arrangement is lawful unless it is filed with and approved by
the commission pursuant to an application that is submitted by the public utility

or tl:e mercantile customer or group of mercantile custonters of an electric

distribution utility and is posted on the commission's docketing information
system and is accessible through the internet. (Emphasis added.)

Tellingly, despite expanding the scope of persons eligible to submit a proposed

reasonable airangement or schedule to the Commission, the General Assembly did not modify

the requirement that upon Commission approval of such a reasonable arrangement, "[e]very such

public utility is required to conform its schedules of rates, tolls, and charges to such arrangement,

sliding scale, classification, or other device, and where variable rates are provided ior in any such

schedule or arrangement, the cost data or factors upon which such rates are based and fixed shall

be filed with the commission in such form and at such times as the commission directs." R.C.

4905.31(E). (Appellant's Appendix at 4). There is no new language that says, "upon the

agreement of the public utility with the Commission-approved reasonable arrangement, the

public utility is required to conform its rates to the arrangement ." 'I'he General Assembly could

have included such a requirement and it did provide, eff ectively that is, an EDU witli a regulator-

22 Ormet Case, Entry on Rehearing at 17-18 (September 15, 2009) (Appellant's Appendix at 93-

94).

(C30129:2 }
11



disabling veto where the Commission modifies (acting under R.C. 4928.143) a proposed electric

security plan. But, the General Assembly did not delegate authority to AEP-Ohio or any other

EDU the right to trump a Commission determination rendered pursuant to R.C. 4905.31.

The clear and plain language in R.C. 4905.31 states that: (1) either an electric utility,

mercantile customer or group of mercantile customers may submit a proposed reasonable

arrangement or schedule to the Commission for the Comniission's consideration and approval;

(2) the proposed reasonable arrangement may become lawful and effective only upon

Commission approval; and, (3) the utility must then conform its rates to the Commission-

approved reasonable arrangement.

Every public utility has an obligation to furnish necessary atid adequate service and

facilities to the public. All charges made or demanded by a public utility for any service

rendered must be just and reasonable and not more than the charges allowed by law or order of

the Coinmission. A public utility is specifically prohibited from charging or demanding any

unjust or unreasonable charge or a charge in excess of the charge authorized by the Commission.

See R.C. Sections 4905.22 and 4909.17. (IEU-Ohio Appendix at 43, 45, respectively). Before a

public utility can bill and collect charges for the services it provides, it must have the required

regulatory approvals to impose such rates and charges and it must publish the rates and charges

in a schedule that is on file with the Commission. R.C. 4905.30. (IEIJ-Ohio Appendix at 44).

Only the Ohio Supreme Court has the power to review, suspend or delay any order made by the

Commission. R.C. 4903.12. (IEU-Ohio Appendix at 42). Thus, AEP-Ohio's request - first

comniunicated at the rehearing phase of this proceeding - that the Commission rewrite R.C.

4905.31 to equip AEP-Ohio with an absolute veto over the Commission's authority to determine,

in accordance with the law, the rates and charges that a utility must use for billing purposes is

{C30129:2 }
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also in direct conflict with the clear and plain requirements of other Sections of the Revised

Code. Accordingly, the Court should af'firm the Commission's decision.

PROPOSITION OF LAW 11:

The Commission has statutory authority to determine the extent to which an EDU
may recover foregone revenue resulting from a reasonable arrangement.

AEP-Ohio asserts that the Commission does not have discretion to grant or deny recovery

of revenue foregone. AEP-Ohio Merit Brief at 13-19. AEP-Ohio's assumed right to collect all

delta revenues associated with Ormet's reasonable arrangement is not found in R.C. 4905.31 or

any Commission precedent. It is, once again, based upon AEP-Ohio's tortured and contrived

statutory interpretation. Id.

Quite simply, R.C. 4905.31 grants the Commission discretion to consider and address

issues related to requests to 1-ecover delta revenue. Specifically, R.C. 4905.31(E) states that a

schedule or arrangement concerning a public utility "may include a device to recover costs

incurred in conjunction with any economic development and job retention program of the utility

within its certified territory, including recovery of revenue forgone as a result of any such

prograrn." (Lmphasis added). As the Commission previously found, the word "may" in R.C.

4905.31 indicates that the collection of delta revenue by a public utility is a matter for the

Commission's discretion.23

This Court should affiim the Commission's straight-forward, reasonable and lawful

niling regarding its discretion to award the collection of delta revenue.

23 Onnet Case, Entry on Rehearing at 10-11 (September 15, 2009) (Appellant's Appendix at 86-

87).
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PROPOSITION OF LAW III:

The Commission's decision to require AEP-Ohio to credit its POLR revenue against

the delta revenue resulting from the reasonable arrangement is reasonable and

lawful.

The Commission held that, because AEP-Ohio will be Ormet's exclusive service provider

for the term of the reasonable arrangement, there is no risk that Ormet will shop for a

competitive supplier during the term of AEP-Ohio's ESP and return to AEP-Ohio's.SSO, and

therefore AEP-Ohio will ineur no costs for providing POLR service that can be recovered under

R.C. 4905.3 124 Accordingly, the Commission directed AEP-Ohio to credit the full amount of

the POLR component of the tariff rate that would otherwise apply to Ormet on a per megawatt

hour basis to the economic development rider that recovers the delta revenue. Id. at 18.

Despite acknowledging that "the Commission is permitting recovery of the majority of

the revenues foregone25 relating to the compulsoiy contract adopted in the case below," AF,P-

Ohio argues that the Commission's decision eonflicts with its decision in AEP-Ohio's ESP case

that made the POLR charge non-bypassable for SSO customers and Ohio's policy set forth in

R.C. 4928.01. AEP-Ohio Merit Brief at 18-19.

Setting aside for the sake of argument the fact that IEU-Ohio believes that the

Commission's decision authorizing AEP-Ohio to recover 180% more POLR revenuc than

previously authorized is unlawfui, AEP-Ohio's argument regarding its entitlement to POLR

revenue in this case is flawed and incorrect.

24 Ormet Case, Entry on Rehearing at 11 (September 15, 2009) (Appellant's Appendix at 87).

`s In fact, the only "revenue foregone" that AEP-Ohio is not permitted to retain is the POLR
revenue pursuant to AEP-Ohio's ESP, which terminates on December 31, 2011.
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First, AEP-Ohio incorrectly assurnes that there is "foregone revenue" at issue.

Specifically, because the Con-imission determined that there is no risk that Ormet will shop for a

competitive supplier during AEP-Ohio's current Commission-approved ESP, AEP-Ohio has not

and will not incur any costs for providing POLR service dtu-ing its ESP that can be recovered

rmder R.C. 4905.31.26

Notwithstanding the fact that there are no "costs incuired" or "foregone revenue" that can

be recovered under R.C. 4905.31, ABP-Ohio is also incorrect that the Commission's decision

conflicts with its ESP decision. Specifically, AEP-Ohio argues that the Comtnission's decision

to require AEP-Ohio to credit POLR revenues against the delta revenue resulting from Ormet's

reasonable arrangement conflicts with the Commission's decision in AEP-Ohio's ESP case that

customers taking SSO service could not avoid paying the POLR charge by agreeing not to shop.

AEP-Ohio Merit Brief at 22-24.

The Commission succinetly and completely addressed this issue and identified that there

is no conflict inasmuch as its ESP decision applied to custoniers taking service mider AEP-

Ohio's SSO and Ormet is not taking AEP-Ohio's SSO service. Thus, the Cominission

specifically distinguished its raling regarding POLR charges for customers taking service

pursuant to Commission-approved reasonable arrangements in the Ormet case. Specifically, the

Commission stated:

[U]nder the terms of the unique arrangement AEP-Ohio will be the exclusive
supplier to Ormct. Therefore, there is no risk that Ormet will shop for
competitive generation and then return to AEP-Ohio's POLR service. If AEP-
Ohio were to retain these charges, AEP-Ohio would be compensated for a service
it would not be providing. Moreover, our decision in the AEP-Ohio electric
security plan is inapplicable to this case because that holding addressed customers
receiving service under AEP-Ohio's standard service offer rather than a customer

26 Orniet Case, Entry on Rehearing at 11 (September 15, 2009) (Appellant's Appendix at 87).
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receiving service tinder a unique airangement specifically approved by the

Commission Z7

Similarly, in its Entry on Rehearing, the Commission stated:

Under the unique airangement, Ormet will not be receiving service under AEP-

Ohio's standard service offer; instead, Ormet will be receiving service under a

unique arrangement. Although AEP-Ohio posits that this is a distinction without

a difference, the Commission notes that service under a unique arrangement is

authorized by a different statute, Section 4905.31, Revised Code, than service

under a standard service offer, Section 4928.141, Revised Code, By its very
nature, service under a unique arrangement provides for service under different

prices, terms, and conditions than service under a standard service offer. In fact,

in this proceeding, AEP-Ohio, enumerating several factors that it believes

distinguishes Ormet from customers who are on the standard seivice offer, has

argued that Ormet should not receive standard service ofl'er terms for security

deposits and advance payments. The Conimission agrees that Ormet is different

from customers on the standard service offer, and one of those differences is that

Ormet has committed to AEP-Ohio to be its exclusive supplier. 'Therefore, since

there is no risk that Oimet will shop during AEP-Ohio's ESP, Ormet does not

present the same POLR risk as customers on the standard service offer as claimed

by AEP-Ohio.2S

AEP-Ohio fails to address this important and pivotal distinction. The Court should affirm

the Commission's decision.

Finally, and again notwithstanding the fact that there is no "revenue foregone" and that

Ormet is not ati SSO eustomer, AEP-Ohio argues that AEP-Ohio's ESP, as a package, is more

favorable, in the aggregate, than the expected results of an MRO and by modifying the POLR

piece of the package, the Cominission undermines the balance of interests reached in the ESP

27 Ormet Case, Opinion and Order at 13-14 (July 15, 2009) (citation omitted) (Appellant's

Appendix at 46-47).

28 Ormet Case, Entry on Rehearing at I l(September 15, 2009) (emphasis in original, citation

omitted) (Appellant's Appendix at 87).
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case. AEP-Ohio Merit Brief at 25. AEP-Ohio's argument is erroneous at best for several

reasons.

First, as the Commission noted, its decision that AEP-Ohio's ESP was more favorable in

the aggregate than the expected results that would otherwise apply under the MRO option "does

not imply that the electric utility's ESP is the only basis for setting rates. "I'he rates established

by a reasonable arrangement under Section 4905.31, Revised Code, will froquently differ from

the rates established under an ESP °i2y

Second, AEP-Ohio has not accepted the ESP. In fact, AEP-Ohio has appealed a portion

of its ESP to the Court itself.30 It is beyond reason for AEP-Ohio to argue Uiat the overall

package and balancing of interests reached in the ESP cases is undermined by a POLR offset to

recovery of revenues when AEP-Ohio has not yet accepted the ESP and is itself challenging the

"balance."

Third, in the ESP Case, AEP-Ohio argued that "lt]he public interest is served if the ESP

is more favorable in the aggregate than the expected results of an MRO."31 AEP-Ohio calculated

that the ESP is more favorable than an MRO by approximately $292 million for CSP and $262

million for OP.32 Similarly, the Commission concluded, "Based upon our opinion and order and

using Staff witness Hess' methodology of the quantification of the ESP v. MRO comparison, as

moditied herein, we believe that the cost of the ESP is $673 million for CSP and $747 million

29 Ormet Case, Entry on Rehearhig at 11-12 (Septernber 15, 2009) (Appellant's Appendix at 87-

88).
30 Columbus Southern Power Company v. The Public Utilities Commission of Ohio, Case No.

09-2292, Notice of Appeal of Columbus Southern Power Company (December 22, 2009).

31 AEP ESP Case, Opinion and Order at 69 (March 18, 2009) (Appellant's Appendix at 182).

121d. at 72 (Appellant's Appendix at 185).
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for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OP." Id. Clearly no

level of offset to the POLR charges in this case would reach the level of tipping the scale towards

an MRO being more favorable than AEP-Ohio's unaccepted ESP. In fact, even if the entire

POLR revenue requirement for CSP of $97.4 million and $54.8 million for OP was wiped out,

according to AEP-Ohio's own calculations, the ESP would still be more favorable in the

aggregate than an MRO.

For these reasons, AEP-Ohio's argument that the Commission's decision in this case

conflicts with the Commission's decision on its ESP is irrelevant and incorrect, The Court

should affirm the Commission's decision.

Finally, AEP-Ohio argues that, because the reasonable arrangement includes an exclusive

supplier clause, the Commission's decision violates the policy of the State to ensure diversity of

electricity supplies and suppliers, to recognize the continuing emergence of competitive

electricity markets through the development and implementation of flexible regulatory treatment,

and to ensure effective competition in the provision of retail electric service. AEP-Ohio Merit

Brief at 28-29. AEP-Ohio characterizes the Commission's decision on this issue as "summarily

dismissfing] the significance of its eompetitive restriction" and declining to "pursue the matter

further simply because AEP Ohio did not hire an independent expert witncss and present written

testimony on this subject." AEP-Ohio Merit Brief at 31-32. Both AEP-Ohio's characterization

of the Conimissions rationale and AEP-Ohio's argument that a reasonable arrangement with an

exclusive supplier clause necessarily violates the policy of the State are incorrect.

The Commission pointed out that R.C. 4905.31 specif catly states that nothing in Chapter

4928, Revised Code, "including the policy provisions of Section 4928.02, Revised Code, should

(C36129:2 )
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be construed as prohibiting a reasonable arrangement for the supply of retail electric servicc."33

The Commission also noted that this is "not an instance in which the electric utility is seeking to

beeome a customer's exclusive electric supplier as a condition of a unique arrangement. Rather,

it is Ormet who is committing to AEP-Ohio to be its exclusive electric supplier. In a competitive

retail market, a consumer has the riglit to choose to enter into a long-term forward contract for

generation service."34 Thus, the Commission concluded that the reasonable arrangement does

not violate the State policy.

Additionally, AEP-Ohio asserts that exclusive supplier provisions contradict "the public

interest, as expressed in Ohio's policy adopted in SB 3 and SB 221" and it recommends that the

Court consider exclusive supplier pi-ovisions "void against public policy and unenforceable."

AEP-Ohio Merit Brief at 32. But, the authorities cited by AEP-Ohio, specifically, a section from

Williston on Contracts and Taylor Building Corp. of America v. Benflield, 117 Ohio St.3d 352

(2008) (hereinafter "T aylor"), do not stand for such assertions. Specifically, Taylor does not

stand for the proposition that contracts must be declared unconscionable and void where the

contract purports to violate important public policies. In fact, in T aylor, the Court fouud that the

contract language in question (an arbitration clause), supported the public policy in favor of

arbitration and, thus, was not unconscionable despite otlrer questionable aspects of the clause.

Taylor at 357, 368. Additionally, the portion of Williston referenced does not address a situation

in which there are conflicting public policies and statutory authority specifically enabling the

contract, such as the case here. AEP-Ohio's reliance on Williston and Taylor are misplaced.

33 Ormet Case, Entry on Rehearing at 13 (September 15, 2009), (Appellant's Appendix at 89).

See also, Ormet Case, Opinion and Order at 13-14 (July 15, 2009), (Appellant's Appendix at 46-

47).

34 Ormet Case, Entry on Rehearing at 13 (Septetnber 15, 2009) (Appellant's Appendix at 89).
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Finally, this is not an instance where AEP-Ohio is being penalized for not hiring an

expert witness. As the Coimnission noted:

AEP-Ohio does not cite to any evidence in the record of this proceeding to
support its claim that the exclusive supplier provision of the proposed Gmique
airangement violates state policy.... There is no testinaony in the record that the
exclusive supplier provision will adversely impact the diversity of electric
suppliers and supplies. There is no evidetace that the proposed unique
airangement fails to recognize the continuing emergence ol' competitive markets
or adversely impacts the development and implementation of flexible regulatoiy

treatment. There is no testimony cited by AEP-Ohio regarding the impact of the
exclusive supplier provision upon competition in the provision of retail electric
service. (Emphasis added) 3'

Despite the fact that AEP-Ohio had company witnesses in this case and had opportunities to

present evidence or solicit through cross-examination the impact of this reasonable arrangoment

on competition, it failed to do so. Nonetheless, despite its failure to present any evidence in the

PUCO proceeding, AEP-Ohio, for the first time, offers such extra-record evidence in its Merit

Brief. AEP-Ohio Merit Brief at 31.

The Court should reject AEP-Ohio's argument that an exclusive supplier provision in a

reasonable arrangement violates Ohio law and Commission precedent and affirm the

Commission's decision.

35 Ormet Case, Entry on Rehearing at 12-13 (September 15, 2009) (Appellant's Appendix at 88-

89).
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CONCLUSION

The Commission has correctly applied the law and its discretion to modify and approve

reasonable arrangeiiients proposed by mercantile customers and Ormet specifically. Therefore,

the Comniission's orders challenged by AEP-Ohio on appeal should be affirmed in all respects.

Respectfully Submitted,

Samuel C. Ra^rfdazzo, Counsel of Record (0016386)
Lisa G. McAlist'er (0075043)
Joseph M. Clark (0080711)
McNees Wallace & Nurick LLC
21 East State Street, 17"' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
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COUNSEL FOR APPELLEE,
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Evelyn R. Robinson, Green Mountain Energy Company, 5450 Frantz Road, Suite
240, Dublin, Ohio 43016 and Bruce J. Weston, 169 Hubbard Avenue, Columbus, Ohio
43215-1439, on behalf of Green Mountain Energy Company.

Samuel C. Randazzo, Lisa Gatchell McAlister, and Daniel J. Neilsen, McNees
Wallace & Nurick LLC, 21 East State Street, 17"' Floor, Columbus, Ohio 43215-4228, on
behalf of Industrial Energy Users-Ohio.

Michael L. Kurtz, Boehm, Kurtz & Lowry, 36 East Seventh Street, Suite 2110,:
Cincinnati, Ohio 45202, on behalf of The Kroger Company.

Ellis Jacobs, Advocates for Basic Legal. Equality Ine., 333 West First Street, Suite
500B, Dayton, Ohio 45402, on behalf of Lima/Allen Council on Community Affairs and
WSOS Communfty Action.

Craig G. Goodman and Stacey L. Rantala, National Energy Marketers Association;
W5 K Street NW, Suite 110, Washittgton, DC 20007, on behalf of National Energy
Marketers Association.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, and Colleen L. Mooney,
Kimberly J. Bojko, Eric B. Stephens, and Larry Sauer, Assistant Consumers' Counsel, 10
West Broad Street, Suite 1800, Columbus, Ohio 43215-3485, on behalf of the residential
customers of Columbus Power Company and Ohio Power Company.

David F. Boehm and Mfchael L. Kurtz, Boehm, Kurtz, & Lowry, 36 East Seventh
Street, Suite 2110, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Richard L. Sites, 155 East Broad Street, 15s` Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association:

Sally W. Bloomfield and Thomas J. O'Brien, Bricker & Eclcler LLP, 100 South Third
Street, Colunibus, Ohio 43215-4291, on behalf of Ohio Manufacturers' Association.

David C. Rinebolt, Ohio Partners for Affordable Energy, 337 South Main Street, 4b
Floor, Suite 5, P.O. Box 1793, Findlay, Ohio 45839-1793, on behalf of Oliio Partners for
Affordable Energy.

Craig A. Glazer and Janine Durand, PJM Interconnection L.L.C., 955 Jefferson
Avenue, Valley Forge Corporate Center, Norristown, Pennsylvania 19403-2497, on behalf
of PJM lnterconnection L.L.C.

Shawn P. Leyden, 80 Park Plaza,19' Floor, Newark, New Jersey 07102, on behalf of
PSEG Energy Resources and Trade LLC.

Peter J.P. Brickfield and Emi1^ W. Streett, Brickfield, Burchette, Ritts & Stone PC,
1025 Thomas Jefferson Street NW, 8 Floor - West, Washington, DC 20007, on behalf of
Wheeling-Pittsburgh Steel Corporation.
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OPINION

1. Background

In June 1999, the Ohio General Assembly passed legislation (Amended Substitute
Senate Bill No. 3 of the 1231 General Assembly, referred to as SB3) requiring the
restructuring of the Ohio electric utility industry and providing for competition for the
generation component of electric service. That legislation was signed by the governor in
July 1999. Pursuant to SB3, the Commission received and reviewed proposed plans by
Columbus Southern Power Company and Ohio Power Company (collectively AEP) to
transition from the then-existing regulatory framework to the restructiued SB3 framework.
In the Matter of the Applications of Columbus Southern Power Company and Ohio Power

Company for Approval of 1'heir Electric Transition Plans and for Receipt of Transition Reoertues,
Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000)
and Entry on Rehearing (November 21, 2000).

Ohio electric choice (a short-hand term for the competitive electric generation
component in Ohio) began on January 1, 2001. Under Section 4928.40, Revised Code, a
period of time was established to allow a competitive electric market to develop for the
generation component of electric service (market development period, MDP). The default
expiration date of the MUPs was December 31, 2005, unless otherwise determined by the.
Commission in conformance with certain statutory criteria. Since electric choice began,
three competitive retail electric service providers have been certified to serve customers in
AEP's service territories, with only one actually serving customers (nonresidential) (Tr. I,
34, 127). There has been at most 3.4 percent shopping in Columbus Southern's service
territory and zero percent shopping in Ohio Power's territory (Tr. II, 175; OCC Ex. 8;
GMEC Ex. 5, at first set discovery requests 25 and 26 and third set discovery requests 1
and 2). AEP's M17P is currently scheduled to expire on December 31, 2005.

In September 2003, the Commission (while addressing a proposed stipulated plan
for the competitive market in The Dayton Power and Light Company service territory)
encouraged all other electric distribution utilities (EDUs) in the state to consider
continuation of their MDPs, a plan for rate stabi&zation, and / or a market-based standard
service offer as a means for allowing time for their competitive electric markets to grow.
In the Matter of the Continuation of the Rate Freeze and Extension of the Market Development
Period for The Dayton Power and Light Contpany, Case No. 02-2779-EL-ATA, Opinion and
Order at 29 (September 2, 2003). Then later that month, the Commission elaborated
further that such proposals should balance three objectives: rate certainty, financial
stability for the EDU, and further competitive market development. In the Matter of the
Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland Electric

Illuminating Company, and The Toledo Edison Company fbr Approval of Tariff Adjustments, Case
No. 03-1461-EL-UNC, Entry at 4-5 (September 23, 2003).

On February 9, 2004, AEP filed an application with the Commission for approval of
a rate stabilization plan (RSP) to foIlow its competitive electric MDP. AEP proposes a plan
to substitute for a post-MDP, market-based standard service offer and to elirninate a
competitive bidding process from 2006 through 2008,
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Twenty-five entities filed motions to intervene in this proceeding. Those requests
were all granted and the intervenors are:

Appalac 'an People's Action Coalition Buckeye Power Inc.
(APAC)1
Cal ine Co ration City of Dublin

Ci of Upper Arlington Constellation NewEner Inc.

Constellation Power Source Inc. Green Mountain Energy Company (Greeli
Mountain or GIvLEC)

Tndustrial Energ Uy sers O io IEU-O 'o) e Kro er Corn an

Lima Allen Council on Communi Affairs MidAmerican Ener Com an
National Energy Marketers Association O'oConsumers Counsel OCC

(NEMA)
'Ohio Ener Grou (OEG)3 o Hospital AsaociationO

O'oManufacturers' Association Ohio Partners for Affordable Energy
(OPAE)

Oo Rurat EFectric Co eratives Inc. PJM Intereonnection L.L.C. (P
PSEG. Energy Resources and Trade LLC Strategic Energy LLC

(PSEG)
eelin -Pittsbur Steel Corporation WPS Ener Services Inc.

WrJCiS CoIrtmunl ActioIlr

By entry dated March 11, 2004, the Commission established a procedural schedule
for this proceeding. A tecbnical conference was held on March 24, 2004. Objections to the
application were filed on April 8, 2004. By entry dated April 27, 2004, the examiner
slightly modified that procedural schedule, changing deadlines for pre€iling expert
testimony, discovery cut-off, the local hearing dates (to be held in Canton and Columbus),
and the evidentiary hearing date. In May 2004, the parties prefiled their expert testimony
under the revised schedule.

Pursuant to the revised schedule, the local, public hearing in Canton, Ohio, was
conducted on May 19, 2004. However, the examiner discovered after that hearing that the
Commission had not properly sent any of the publication notices to the newspapers in
AF.P's service territory. Therefore, the examiner scheduled another local hearing in
Canton, Ohio, for July 7, 2004, and rescheduled the local hearing in Columbus for July 1,

2004.

On May 24, 2004, OCC filed a motion to dismiss the application on various legal
grounds. On May 25, 2004, AEP filed a motion to extend the time to respond to OCC's
motion. IEU-Ohio supported an extension of the time to respond to OCC's motion. By

1

2

3

Appalachian People's Action Coalition, Lima/Allen Council on Community Affairs, Ohio Partners for
Affordable Energy, and WSOS Community Action are collectively referenced in this decision as the low-
income advocates or LIA.
Constellation NewEnergy Inc., MidAmerican Energy Coinpan p, Strategic Energy LLC, and WPS Energy
Services 1nc. are collectively referenced in this decision as the Ohio Marketers Group or OMG.
OEG is composed of AK Steel Corporatlon, BP Products North America Inc., The Procter and Gamble
Co., Ford Motor Company, and International Steel Group Inc.

A
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entry dated June 1, 2004, the examiner granted the request to defer a ruling on OCC's:

motion to dismiss, stating that all parties shall have the opportunity to argue the legality of
AEP's proposal in post-hearing briefs.

The evidentiary hearing began on June 8, 2004, and continued to June 14, 2004. AEP
presented the testimony of five witnesses. The staff and OCC each presented the
testimony of two witnesses. APAC, Lima/Allen Councit on Community Affairs, and
WSOS Community Action jointly sponsored the testimony of one witness and OEG
presented the testimony of one witness. At the July 1 and 7, 2004 local hearings, three.
people provided testimony in opposition to AEP's proposed RSP. The parties filed post-
hearing briefs on July 13 and 30, 2004.

U. The Law

Section 4928.14, Revised Code, states in pertinent part:

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified service territory, a market-
based standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
iulcluding a firm supply of electric generation service....

(B) After that market development period, each electric distribution
utility also shall offer customers within its certified territory an option
to purchase eompetitive retail electric service the price of which is
deterrnined through a competitive bidding process.... At the election
of the electric distribution utility, and approval of the commission, the
competitive bidding option under this division may be used as the
market-based standard offer required in division (A) of this section.
The commission may determine at any time that a competitive
bidding process is not required, if other means to accomplish
generally the same option for customers is readily available in the
market and a reasonable means for customer participation is

developed.

Also relevant, the Commission approved a request filed by AEl' to temporarily
waive the need for it to propose a market-based standard service offer and / or competitive

bidding process (CBP). In the Matter of t]te Request for a Temporary Waiver by Columbits

Southern Power Company and Ohio Power Company from the Requirements of Chapter 4901:1-35,

Ohio Administrative Code, Case No. 04-888-EL-UNC, Entry (June 23, 2004). The
Commission agreed that AEP need not make such proposal(s) until 30 days after the final

order is issued in this proceeding.

TII. Certain Elements of the Approved Electric Transition Plan

In moving to electric choice in Ohio, the Commission had to address a number of
financial and regulatory concerns so that each of the electric utilities could transition into

^ ...-. V 8$^6 fJ B
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utilities providing monopoly distribution service, while competing to provide the
generation component. ln the course of making that transition, the bundled rates and
services of the electric utilities had to be separated, or unbundled, into generation,
distribution and transmission components in the electric transition plan (ETP)
proceedings.

Most of the parties to the AEP ETP proceedings agreed upon a resolution of the
issues. The Conunission reviewed that proposed resolution and approved it, with some:
minor modifications and with a reservation of a ruling upon the independent transmission:
plan. For purposes of better understanding the proposed RSP, several relevant
components of the ETP are:

(1) All distribution rates effective December 31, 2005 will be frozen
through 2007 for Ohio Power and 2008 for Columbus Southern.
However, during that period, distribution rates can adjust to reflect
costs of complying with certain changes (e.g., environmental, tax and
regulatory changes) and for relief from storm damage or emergencies.

(2) Columbus Southern and Ohio Power agreed to absorb the first $20
million of actual consumer education, customer choice
iunplementation and transition plan filing costs, but the remainder of
such were permitted to be deferred, plus a carrying charge, as
regulatory assets for recovery in future distribution rates (via a rider).

(3) Regulatory asset recovery was approved for fihe companies MC^P and
for the subsequent three years for Columbus Southern and the
subsequent two years for Ohio Power. Recorded regulatory assets at
the beginning of the MUP, which exceeded specific regulatory asset
dollar amounts in the stipulation, were amoriized during the MDP
and recovered ihrough existing frozen and unbundled rates.

(4) Columbus Southern made available to the first 25 percent of the
switching residential customers a shopping incentive. Any unused
portion of that incentive as of December 31, 2005, will be credited to
Columbus Southern's regulatory transition cost recovery.

(5) AEP reduced by five percent its generation component (induding the
regulatory transition costs). AEP agreed to not seek to reduce that
five percent reduction for residential customers during the MDP. The
first 20 percent of Ohio Power residential customer load as of
December 31, 2005, that switches will not be charged the regulatory
transition charge in 2006 and 2007.

(6) AEP shall transfer, by no later than December 15, 2001, operational
control of its transmission facilities to a Federal Energy Regulatory
Commission (FERC) approved regional transmission organization
(RTO). AEP established a fund (up to $10 million) for costs associated
with transmission charges imposed by PJM and/or the Midwest

000000008
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fndependent System Operator (MISO) on generation originating in
the service territories of PJM or Iv1I50 as such costs may be incurred.

N. Elements of the Proposed Rate Stabilization Plan

AEP proposes a plan from 2006 through 2008 to substitute for a post-MDP market-:
based standard service offer and to eliminate a competitive bidding process (Tr. 1, 27). The
RSP states that aIl provisions of the approved ETP that are not changed by the RSP will not
be chan.ged. The RSP proposal can be quickly suinmarized as follows:

(1) Keeps distribution rates in effect on December 31, 2005, frozen
through 2008, except for changes allowed by 12 categories.

(2) Continues to defer pre-2006 consumer education, customer choice
implementation and transition plan filing expenses beyond $20
million. Defer post-2005 consumer education, customer choice
implementation and transition plan filing expenses and aR RSP filing
costs. All will be recovered as distribution regulatory ast^ets, along
with carrying charges, after the RSP.

(3) Allows deferral and recovery in R.SP distribution rates of: (a) RTO
administrative charges from the date of integration in PJtvI through
2005, along with a carrying cost; (b) full carrying charges for
construction expenses in Accounts 101 (electric plant in service) and
106 (completed construction not classified) from 2002 through 2005;
and (c) 2004 and 2005 equity carrying charges for expenditures from
2002 through 2005 in Account 107 (construction work in progress).

(4) lncreases generation rates for all cu.stomLr dasses by three percent for
Columbus Southern and seven percent for Ohio Power each year of
the plan. Also, generation rates can be adjusted in the event that any
of five situations arise, but the sum of the generation increases shall
not be greater than seven percent for Columbus Southern and 11
percent for Ohio Power in any one of the years. As an alternative to
the increases for residential custoiners, AEP offers that the
Commission can terminate the five percent residential generation rate
discount on June 30, 2004 (which will, instead, increase generation
rates for residential customers by 1.6 percent for Columbus Southern
and 5.7 percent for Ohio Power each year of the plan). These
generation rate increases are avoidable for customers who choose
another competitive generation supplier.

(5) Allows adjustments of transmission components for changes in costs
directly or indirectly imposed on the companies during the RSP.

(6) Recovers amortized generation-related transition regulatory assets
under the E'iT' rates.

,.... _ _.._...., ..._-- ^ ^•,^^
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(7) Makes the Columbus Southern 2.5 mills per kilowatt-hour (kWh)
shopping incentive available during the RSP to the first 25 percent of
the Columbus Southern residential load. Any unused portion will not
be credited to the regulatory asset charge, but will become income to
Columbus Southern. Siiil for 2006 and 2007, the first 20 percent of
Ohio Power residential load that switches will not be charged the
regulatory asset charge.

(8) Includes other terms addressing post-RSP Commission action,
functional separation, an allowance for .AEP to participate in the CBPs
of other comparnies, and minimum stay requirements for all categories
of customers.

AEP provided estimated revenue amounts expected from the fixed generation rate
increases and the new deferrals to be recovered during the RSP (ABP Ex. 3, at 10):

vCompan 2006 2007 2008 Totalan^
Columbus Southern $48 million $74 million $100 mil]ion $222 million
Ohio Power $112 million 176 million $247 million $535 million

If the potential four percent generation increase were also added to the calculation, AHP
acknowledges that the total estimated revenue amount combined for both companies
becomes $1.17 billion (Tr. II, 78).

V. OCCs Motion to Dismiss

As noted earlier, OCC filed, on May 24, 2004, a motion to dismiss the application in
this proceeding on two grounds, namely that the application will violate several statutes
and it illegally proposes to repudiate the ETP stipulation. In the context of describing the
various compone.nts of the RSP, we will also explain and address the legal and policy
arguments raised by the parties, including the specific arguments made by OCC.

VI. Positions of the Intervening Parties and Commission Discussion

Of the parties who have expressed a position in this proceeding, nearly all agree
that a competitive market has not adequately developed in AEP's service territories (AEP
Ex. 1, at 4; AEP Ex. 2, at 24; Tr. L 201; Staff Ex. 2, at 3; Tr. IV,151; OEG Ex. 2, at 5; Tr. IlI,
208; GMEC Initial Br. 2,5; IEU-Ohio Initial Br. 8-10; LIA Reply Br. 2,9). Moreover, many
also believe that some action needs to be taken by the Commission to avoid a"flash-cuY'
in 2006 to a freely competitive electric generation market (OEG Ex. 2, at 5; Tr. III, 208;
7/7/04 Tr. 6-7, 9; IEU-Ohio Reply Br. 7). Some of these parties openly fear that, without
some Commission action, generation rates will escalate and fluctuate dramatically, which
could hurt consumers, iiurt the development of a corrripetitive market, and harm t1'Le
market participants (AEP Ex. 1, at 4; Staff Ex. 2, at 7; Staff Initial Br. 1, 12). The
disagreement here is over the specific approach that the Commission should take to spur
competition in AEP`s service territories, while balancing the interests of the different
market participants. As already noted, the Commission has determined that the objectives

000000010
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of an RSP are to develop a plan providing for: rate certainty, financial stability for the
EDU, and further competitive market development.

A. Market-Based Standard Service Offer and Competitive Bidding
Process

AEP has not conducted any studies or surveyed the market to determine the impact
of its I2SP upon shopping or participation by competitive suppliers (Tr. H, 177; GMEC Ex.'
2). However, AEP believes that the proposed rate increases will create some opportunity
for increased shopping (Tr. II, 178). Staff also agreed (Tr. IV, 23, 243-244). Moreover in
AEP's view, its RSP will cover AEP's need to spend approximately $1.3 billion on
environmental controls after 2005 and address AEP's environmental expenditures of
roughly $1.0 billion between 2002 and 2004 (AEP Ex. 3, at 8, 11; Tr. I, 234-235).
Additionally, AEP states that the RSP addresses transmission expenses, customer
switdting and future uncertainty (AEP Initial Br. 11). It is for those reasons that AEP
believes its RSP is, a reasonable proposal and good substitute for a market-based standard
service offer and CBP.

AEP's RSP contains no 'CBP; instead, AEP seeks to substitute its RSP for a CBP.
AEP takes the position that a CBP is not practical and not worth the effort (Tr. L 96-97,104-
105). As noted earlier, the Commission has waived, temporarily, the current requirement
for the filing of a CBP while the proposed RSP is under consideration. AEP believes that
its proposed increased generation rates are reasonable substitutes for market-based rates.
In AEP's view, if the market exceeds those rates, castomers wilt benefit by having a fixed
rate and, if the market rates fall below the increase levels, customers can avoid them by
switching to another supplier (AEP Initial Br. 23, 65-66). Staff concurs that the generation
rates constitute a reasonable proxy of market-based rates because of prices in the current,
wholesale market, prices in AEP's area, and shopping levels (Tr. IV, 20-21, 26-27, 244; Staff
Initial Br. 4, 6). Moreover, staff believes that a next step (RSP) that provides generation
rate stability and gradual, predictable increases is the best approach (Staff Reply Br. 3).

OEG and IEU-Ohio agree with the Commission s stated objectives and the concept
of an RSP. However, neither agrees with AEP's ILSP. Instead, they each advocate that
their own proposed rate plan be adopted by the Coutmission (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18; LEU-Ohio Initial Br. 6,14, 37-40). OEG's rate plan basically provides: (a)
no new transmission and distribution deferrals beyond that authorized in the ETP
decision; (b) no transmission and distribution increases except for costs to comply with
environmental (distribution-related), tax and regulatorylaws or regulations, relief from
storm damage expenses, or an emergency; (c) transmission and distribution rate increases
after 2005 only upon a fully evaluated rate case; and (d) fixed generation rate increases
after 2005 through a monthly rider designed to recover increniental environmental and
governmentally mandated costs that have passed an earnings test (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18). OEG's plan also addresses allowed components vf rate base,
components of operating expenses and rate of return (OEG Inifial Br. 23-26) 4 OEG
considers its plan to appropriately balance several things: (a) new environmental and

Green Mountain disagrees with OEG's proposed RSP because the increases are cost-based, not market-
based (GMEC Reply Br. 6).
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generation-related costs are balanced with timely recovery, while the rates increase to
reasonable levels based upon earned returtts; (b) allows gradual and steady monthly rate
increases when needed for financial stability; (c) ensures market development through
moderate generation rate increases; and (d) ensures that earned returns do not increase
through piecemeal, single-issue, distribution rate increases (Id. at 18; OEG Reply Br. 23-24).

IEU-Ohio recommends various modifications to AEP`s RSP that focus upon the
price certainty and financial stability objectives identified by the Commission (IEU-Ohio
Initial Br. 38-40). In particular, [EU-Ohio recommends that: (a)11.EI' establish its standard
service offer prices as the current generation eharge5 of each rate schedule; (b) AEP
continue to collect transition costs; and (c) AEP be permitted to seek adjustment of the
current generation charges (either as confiscatory or as requiring increases due to
increased jurisdictional costs from fuel prices, environmental actions, tax laws, or
judicial/administrative orders) .6 In the alternative, IEU-Ohio urges the Commission to
consider extending and lowering the current fixed rates, as was found to be acceptable in
Virginia (IEU-Ohio Reply Br. 11). AEP responds to both OEG's and IE[Id7hio's proposed
plans, stating among other things that those parties simply want to keep AF.P's low rates
for another period of-time and their plans do not take into account all three Commission
goals (AEP Reply Br.14, 25-26).

OCC argues that AEP's proposed RSP does not meet the requirements of Sections
4928.02 or 4928.14, Revised Code, because the RSP is not a market-based standard service
offer and/or a CBP (OCC Motion to Dismiss 3-4,11; OCC Initial Br. 35-36; OCC Reply Br.
22). Thus, in OCC's view, the Coinmission has no authority to approve the RSP.
Similarly, OCC argues that the generation rate component of the RSP is improper because
it contains no CBP, as required by Section 4928.14(B), Revised Code (OCC Imtial Br. 35).
Also, OCC contends that, since the RSP addresses service during the MDP that conflicts
with the approved ETP, it violates Section 4928.33(C), Revised Code (OCC Motion to
Dismiss 12). OMG, NEMA, PSEG, Green Mountain, and LIA concur with these criticisms
(OMG/NEMA Initial Br. 2-6, 15; OMG/NEMA Reply Br. 3-5; PSEG Br. 3-4, 8-9; GMEC
Initial Br. 6; GMEC Reply Br. 4; LIA Initial Br. 9-11). In their view, the RSP cannot be an
acceptable substitute because it is not based on market prices. OCC, OMG and NEMA
acknowledge that the RSP was proposed as an alternative to the market-based standard
service offer, but argue that, legally, an alternative cannot be substituted because the
statute does not allow for such (OCC Initial Br. 38; OMG/NEMA Initial Br. 5-6;
OMG/NEMA Reply Br. 4-5). LIA and Green Mountain state that, instead of illegally
seeking RSP proposals, the Commission should have followed the path set forth in Section
4928.06, Revised Code, and provided an evaluation to the legislature (I.IA Initial Br. 12-14;
LIA Reply Br. 8; GMEC Reply Br. 6). OCC recommends that a CBP be filed as soon as

5

6

In IEU-flhio's proposal, it references the "little S" instead of current generation charges. When AEP's
rates were unbundled prior to the start of electric choice, the amounts that were categorized as
generation-related (or the "big G") were the amounts not distribution-related, transnussion-related,
other unbundled amounts, and tax valuation adjustments. Section 4928.34(A)(4). Revised Code. For
AEP, the "litde g" is the difference between the "big C" and the amounts allotted for the regulatory
transition charge. The 'qit8.e g" is what is reflected in AEP's charges as the current generation charges.
Green Mountain also disagrees with IEU-Ohio`s proposed RSP because the tvII3P rates are not market-
based rates (GAffiC Reply Br. 5).
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possible and recommends a particular format (OCC Ex. 10, at 10, Attach. A; OCC Reply Br.

24-25).

PSEG and OEG argue that the Commission's goals for a RSP are not fulfilled by
AEP's proposal. Specifically, PSEG states that rate certainty is not assured because of the
many exceptions that are contained in the RSP for possible future events (PSEG Br. 6).
OEG states that rate stability is not induded in the RSP because the $1.17 billion potential
increase cannot constitute stability (OEG Irtitial Br. 5). Next, they both contend that the
RSP really just provides financial stability to AEP and PSEG believes it will benefit AEP's
competitive activities, rather than financial stability of its regulated functions (PSEG Br. 7;
OEG Initial Br. 5). Moreover, PSEG claims that the RSP will do nothing to foster
development of the competitive electric market (PSGE Br. 8). OCL: quantifies the impact
on the residential class for some of the costs over the three years as $266 million if the
additional generation increase is not included and $410 million if it is included (OCC Ex. 5,

at 3-4, Schedule FRP-1). OCC recommends that the entire RSP be rejected (OCC Initial Br.

64)

If the RSP is not rejected for failure to use market-based rates, OMG, NEPvfA and
PSEG recommend that the Commission require a competitive bid to test the market (as it
did with the FirstEnergy EDUs) and establish a basis for that market's prices
(OMG/NEMA Reply Br. 6-8, 11; PSEG Br. 9).7 Moreover, OMG and NEMA point out that,
pursuant to Section 4928.14(B), Revised Code, AEP must either provide for a competitively
bid generatioxi service or demonstrate that such would be duplicative to available services.
They argue that AEP cannot make such a demonstration and, therefore, a CBP must be
scheduled like the Commission has done with other EDUs (OMG/NEMA Reply Br. 8-9).
If the Commission decides to require a CBP, Green Mountain advocates a retail CBP
(bidding for customers) as done in Pennsylvania, instead of a wholesale C6P (bidding to
provide generation) (GMEC Reply Br. 10-12). IEU Ohio took the opposite position stating

with CBl' in the current state of the market would elevate formthat provxding customers a
over substance (IEU-Ohio Initial Br. 40). Instead, IEU-Ohio believes the Conunission
should ask the legislature to delay the CBP option until the Commission concludes that the
market is sufficiently mature to warran t the time and resources needed for CBPs (Id.).

Con-tmission Discus ^îTo

At the outset, we will note that AEP proposed an RSP because we re quested it. All

parties to this proceeding are aware of the direction that this Commission has taken and
the concetns it has with the post MDP competitive electric environment. In fact, many of

7 The Commission ordered a CBP for the FirstEnergy EDUs in In the Matter of the Applicatfons of Ohio

Edison Cnnryany, The Cleneland Electric Itliaainating Company and The Toledo Edison Company for Authonty to

Continue and Modify Certain Regulatory Accounting Practices and Procedures, for Tariff Approaals and to

Establish Rates and Other Charges Including Regulatory Transition Charges Follouring ti:e Market i7eoek,t,-raeut

Period, Case No. 03-2144-EL-ATA (lune 9, 2004). On December 8, 2004, the CBP took place (an auction).

The Commission concluded, on December 9, 2004, that the CBP auction price should be rejected because
the previously approved RSP price is more favorable for consumers than the clearing price of the
auction, which represented the best available market-based price to cover FirstEnergy's retail load. In the

Matter of the Application of Ohio Edison ConMany, The Cleveisnd Electric Iiluncinating Company and TheToledo

Edison Corapany for Approval of a Competitive Bid Process to Bid Out Their Retail Electric Load, Case No. 04-

1371-EG-ATA, Finding and Order.
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the parties in this proceeding have participated in several other proceedings involving the
MDPs and post-MDP activities for other EDUs. Many of the parties readily acknowledge
that a competitive electric generation market has not developed thus far in AEP's service
territories and will not adequately develop by the time AEP's MDP expires in December
2005. Wiiit so few participants, so very little shopping having taken place in Columbus
South ern's territory and no shopping at all having taken place in Ohio Power's territory,
we do not want to simply allow market forces to be unfettered. We believe, in AEP's
territory, a controlled transition is not only appropriate, but very much needed. We also
believe that many, if not all parties, agree with this fundamental starting point.

The difference of opinion occurs with the manner in which to handle the near term.
OCC, OMG, NEMA and LIA argue that Section 4928.14, Revised Code, provides the o_nly
mechanisms available to the Commission (adoption of a market-based standard service
offer and a service developed through a CBP) and the proposed RSP is neither. Even with
those two mechanisms identified in Section 4928.14, Revised Code, the parties disagree
what should be done. However, AEP, staff, OEG and IEU-Ohio believe greater flexibility
is available, namely, the Comrnission can adopt an RSP. We.agree. AEP takes the position
thata CBP is not practical and not worth the effort. Staff and IEU-Ohio agreed. We also
agree and, as is within our authority, we conclude that a CBP is not warranted for AEP at
the conclusion of its MI)P. T'he record reflects that, in the past several years, only three
competitive suppliers have been certified to provide competitive electric service in AEP's
territory and only one is actu.ally servingcustomers (Tr. l, 34, 127). Plus, there has been at
most 3.4 percent shopping in Columbus Southern's service territory and zero percent
shopping in Ohio Power's territory (Tr. II, 175; OCC Ex. 8; GMEC Ex. 5, at first set
discovery requests 25 and 26 and third set discovery requests 1 and 2). This level of
inactivity leads us to seriously doubt the efficacy of initiating a competitive bid. Instead,
we conclude that an RSP (and in particular the one we adopt today) will accomplish,
generally, the same as a^.'BP for customers and provide a reasonable means for customers
to participate in that competitive environment as it continues to develop. As further
explained in this decision, we agree to increase generation rates (which are avoidable to
eustomers who choose another competitive generation supplier). These components of
the RSP, along with continuation of the unaffected provisions of the ETP, we believe will
pronipt the coinpetitive market and continue to provide customers a reasonable means for
customer participation. Therefore, we conclude that, at this time, a CBP is not required for
AEP between 2006 and 2008.

Many parties argue that AEP's proposed RSP is not a market-based standard
service offer because it is not based upon the market. OMA and NEMA have argued that
the RSP is not based upon a wilting buyer and a willing seller. AEP proposes its RSP as a
substitute for a market based standard service offer (Plan at 3). Staff presented evidence.
that the RSP is a reasonable proxy of market-based rates based upon its evaluation (Tr. IV,
20-21; 26-27, 244). OCC's witness acknowledged that the Commission has the discretion to
determine an appropriate proxy for a market-based standard service offer, given that both
the retail electric choice market and the wholesale market have not sufficiently developed
(Tr. III,147). For the period involved (2006 through 2008), we conclude that the generation
rates that we approve in this RSP today will constitute an appropriate market-based
standard service offer, as required by Section 4928.14(A), Revised Code. We wilt evaluate
any subsequent, additional generation rate adjustments (which are ffmited to only the
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enumerated categories). Additionally, we conclude that the RSP that we approve today
complies with the requirements of Section 4928.14, Revised Code. None of the arguments
raised to the contrary convinces us otherwise. Finally, we note that there is greater
flexibility under Section 4928.14, Revised Code, than what some parties have advocated in
this proceeding. The Ohio Supreme Court recently recognized, in Constettution NewEnergy,

Inc. v. Pub. Util. Cotnm., _ Ohio St.3d _, 2004-Ohio-6767 (December 17, 2004), that an
RSP could satisfy Section 4928.14, Revised Code.

Next, we conclude that our decision today will fulfill our previously identified RSP;
goals. Throughout this decision, as we address the various components of the proposed.
RSP, we specifically explain how and why we believe that various approved components
are acceptable, including how they meet or fulfill our intended goals.

B. Generation Rates and Charges (Provisions Two and Three of the RSP)

1. Three and Seven Percent Increases

AEP proposes in the RSP that, for aIl customer classes, the generation rates will

increase each year (2006, 2007, and 2008) by three percent for Columbus Southern and by
seven percent for Ohio Power. These increases will generate $151 million for Columbus
Southern and $376 million for Ohio Power (AEP Ex. 3, at 10). AEP contends that the three
and seven percent generation rate increases are reasonable to address the Com.mission's
three objectives of a RSP. These generation rate increases are based upon the companies'
judginent (AEP Ex. 2, at 12). Given that AEP has low generation rates currently, AEP
contends that fixed increases will spur market competition and be preferable to customers,
rather than imposition of full market-based rates (Id. at 13). AEP further notes that the
generation rate increases complement the companies' substantial irnvestments to comply
with environmental requirements. AEP noted that it plans to spend $1.3 billion beyond
normal capital expenditures after 2005 on generation-related environmental controls (AEP
Ex. 2, at 14; AEP Ex. 3, at 11). Next, AEP points to other EDU generation rates and
contends that its increased rates would still be below the current lowest average
residential generation rates of those EDUs (AEP Ex. 5, at 13; Tr. III, 31).$ When that
comparison is made, AEP argues that its proposed generation rate increases are

reasonable (AEP Ex. 5,13; AEP Initial Br. 24, 67-68).

Staff supports the fixed generation rate increases as reasonable in magnitude and
because they are completely avoidable if a competitor can beat the price and customers

shop (Staff Ex. 2, at 8; Tr. IV,.152, 154-155, 163-164, 248-249; Staff Reply Br. 4). Staff
evaluated this portion of the plan in the context of the current market, the expectation that
generation rates will rise and the magnitude of the proposed numbers for company
financial integrity (Tr. IV 156, 158; Staff Ex. 2, at 8). Moreover, staff noted that AEP's rates
are low compared to the Ohio market and keeping them frozen would impede supplier
entry in the t:erritory (Tr. IV, 248).

8 Staff notes that AEP is distinguishable from other EDUs in Ohio because it has lower cost generation
supplies and has an infrastructure to allow it to move power within a seven-state region (Staff Tnitial Br.
4). Staff suggests that AEP's proposal here should be evaluated separately from the other RSPs (Id.).
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OEG, Green Mountain, LIA, OCC, and IEU-Ohio disagree with the proposed fixed,
generation rate increases. OEG and IEU-Ohio object to the three and seven percent
generation rate increases on the ground that they will generate excessive earnings, while
AEP has been already receiving very healthy returns (OEG Ex. 2, at 14-16; OEG Reply Br.
4, 6; IEU-Ohio 7nitial Br. 7). OFG contends that the fixed generation increases will_
engender 3.6 times more revenues than the companies' projected costs for the
environmental expenditures identified (OEG Ex. 2, at 15). OEG and OCC are also
skeptical that customers will really avoid the increased generation rates on the ground
that the market is defective now and even AEP anticipates that it will remain defective for
a period of time (OEG Reply Br. 22-23; OCC Reply Br. 20). Thus, in OEG's and OCC's
view, customers will only have an option to shop in a defective market or take generation
service from AEP at increasing rates (Id.). Moreover, OCC highlights that the identified
projected costs for the environmental expenditures are not costs just for these compani.es;
rather, they will be allocated throughout the entire AEP system, but AEP did not account
for such allocation (Tr. L 79; OCC Ex. 10, at 8; OCC Initial Br. 28). AEP and staff respond
that, after the MDP, generation service is no longer subject to cost based regulation and,
thus, AEP's generation rates and charges need not be cost-based (AEP Initial Br. 31; Staff

Initial Br. 4; Tr. IV, 154, 158, 165-166, 245). OEG counters by noting that AEP justified
many aspects of the proposed RSP by relying solely on the cost of service for those items
(e.g., additional generation-related expenses to be recovered through generation rate
increases and deferrals) (OEG Reply Br. 17-18).

Green Mountain argues that the RSP's rates are below market (GMEC Initital Br. 8).

Green Mountain further argues that AEP should be required to prove the cost basis of its
generation rates (and distribution and transmission rates) since AEP has justified its RSP
by pointing to various costs/expenses and Section 4905.33(B), Revised Code, prohibits
service for less than actual cost for purposes of destroying competition (Id. at 18).

IEU-Ohio contends that justification for the fixed generation rate increases is weak
because it is not dear that AEP will spend all estimated amounts on environmental
compliance, the estimated expenditures only modestly affect production costs during the
RSP period, and those expenditures wfll be allocated among the various operating
companies as production costs (Tr. I, 58-60; IEU-Ohio Initial Br. 5-6). IEU-Ohio points out
that the proposed fixed generation rate increases will allow AEP to collect $527 million
more than current generation rates allow, in addition to the $702 milllon in transition costs
allowed under the ETP decision (IEU-Ohio Initial Br. 3). IEU-Ohio points out that this RSP
asks the Commission to approve generation rate increases on the basis that the current
generation rates are below market, while in 1999, AEP daimed that the generation
component was at above-market prices and; therefore, asked for regulatory transition

costs (lEU-Ohio Initial Br.17-18, 22; IEU-Ohio Reply Br. 7).

IEU-Ohio acktlowledges that electric generation service (after the MDP) shall not be
subject to traditional cost-of-service supervision or regulat'ion, but it also believes that the
Commission has a duty to ensure that the standard service offer prices are just and

reasonable (lEU-Ohio Initial Br. 25-29;.IEU-Ohio Reply Br. 3-5). In IEU-Ohio's view, the
RSP's proposed generation rates are too high and not reasonable, particularly since AEP's
financial condition has been very favorable over the last few years. Next, lEU-Ohio
contends that these rate increases will simply fund investments and growth on earnings
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and are not necessary for financial stability (IBU-Ohio Initial Br. 30-31). IEU-Ohio also
noted that, in Virginia price caps have been extended and Ohio should realize that raising
retail prices in Ohio (while other states extend rate caps) will not benefit Ohio as it strives
to compete in the global economy (IEU-Oluo Reply Br. 8).

OCC argues that this portion of the RSP violates Section 4928.38, Revised Code,
because it seeks recovery of additional generation-related costs not authorized in the ETP
at the titne when AEP is supposed to be on its own with respect to recovery of generation-
related costs (OCC Motion to Dismiss 5). OCC further argues that these fixed generation
rate increases are not cost-based or justified becattse a complete picture of current costs
has not been made (some prior costs may no longer exist, while some new costs and
benefits have developed) (Tr. 1, 173-174, 222; OCC Initial Br. 28-31; OCC Reply Br. 7.6,17).
OCC supports OEG's estirnated rates of return and argues that they demonstrate that the
fixed generation rate increases alone will cause extremely high returns for AEP that
should not be permitted (OCC Initial Br. 32, 39; OCC Reply Br. 16-17). In other words,
OCC states that AEP should not be earning higher returns on equity than they could
possibly be allowed in a regulatory enviroiunent when a developed competitive market is
absent (Id. at 39).

LIA also disagrees with the generation rate increases in the RSP (LIA Initial Br. 16).
On legal grounds, LIA argues that, since the RSP involves an increase in rates, AEP has
violated Sections 4909.17 and 4909.19, Revised Code, by not following rate increase
procedures (Id. at 9). Moreover, LIA contends that AEP's actionslinactions regarding
RTO membership have caused a competitive market to not develop and, therefore, AHI'
does not have "clean hands" and should not be rewarded with excessive increases in rates
(LIA Reply Br. 2). From a public policy perspective, LIA contends that the companies
already have high profit margins and do not need rate increases, and yet do not propose
any programs to mitigate the impact of the RSP on low-income customers (LIA Initial Br.
16, 20, 31; LIA Reply Br. 3-4, 6). •LIA notes that AEP is the only Ohio utility to ever
terminate fixnding for low-income energy efficiency programs (APAC Ex. 1, at 7; Tr. 1V,
182; LIA Initial Br. 32). L.IA. further contends that the &SP will exacerbate the already high
amotmts of percentage of income payment plan (PIPP) arrearages £or AEP customers (Id.
at 26). Tf the Commission proceeds with an RSP, LIA and OCC argue the Commission
rnust consider the impact of the RSP on the lowd ineomcertainty e consumers and vulnerable

34; OCC Initial Br.populations in order to promote rate stability an (Id. at 20,
62). Specifically, LIA ur ges:

(

a) the Commission to allow PTPP customer pools to
participate in CSPs during the RSP; (t^} AEP to negotiate with the Ohio Department of
Development, Commission staff, and low-income intervenors to develop "an approach to
arrearages that reinforces good payment behavior by PLPP program participants and
reduces the PIPP debt to a manageable level that can conceivably be repaid"; and (c) $te
Commission require funding by AEP of $1.5 million per year for a low-income energy
efficiency program in AEP's service territory (APAC Ex. 1, at 8, 12; 'Tr. IV, 197, 201; LIA
Initial Br. 29, 32; LIA Reply Br. 7-8). OCC supports these three recommendations (Oc:.C
Initial Br. 62).

0BB 0vvn n nv^



04-169-EL-LTNC -18-

Commission Uiscussion

Certainly, to some extent, the generation rate increases will provide additional
funds to the companies and assist in their financial stability. As noted, AEP will be
incurring large generation-related expenses above normal capital expenditure levels
during the RSP period. However, we also believe that the RSP package as a whole
supports our goals of helping to develop the competitive market and providing some rate
stability. We reach this conclusion because we believe that the generation rate increases
are a reasonable approximation of the future market conditions. With the RSP's
structured, periodic generation rate increases, customers will not be subjected to
significant swings in generation rates in an emerging competitive market for AEP. We.

believe this provision is not only very important to spurring a competitive market, but also
to protecting customers from the risks and dangers associated with price volatility and a
nascent competitive market.

We also accept our staff's conclusion that the percentage increases are reasonable in
magnitude. Many of the parties object to this provision because they contend that AEP is
atready earning too much. However, these parties seem to forget that, with the expiration
of the MDP, generation rates are subject to the market (not the Commission's traditional
cost-of-service rate regulation) and that the plan was an option that AEP voluntarily
proposed. Section 4928.05(A)(1), Revised Code. We make this observation to point out
that, under the statutory scheme, company earnings levels would not come into play for
establishing generation rates - market tolerances would otherwise dictate, just as AEP
argued (AEP Reply Br. 26-27). We are strongly committed to encouraging the competitive
market in AEP's service territories as it is the policy of this state, per Section 4928.02,
Revised Code. Given that commitment, we do not feel that the earnings levels evidence or
cost-based analyses and arguments presented by OEG, OCC, IEU-Ohio or LIA. justify
rejection of this provision. We believe that this provision will establish generation rates
that are appropriate for the RSP period, spur the competitive market, and also protect
customers from dramatic or volatile generation rate price changes. We do not agree that
this provision violates any of the cited statutes.

While we have found the proposed generation rate increases to be reasonable, both
in concept and in number, it is also appropriate to point out that these increases will be
avoidable during the rate stabilization period. Customers who choose another
competitive generation supplier can avoid AEP's increased generation rates (because those
customers will pay, instead, the rates of their chosen supplier). We believe this is an
important point to note.

We do realize that rate increases can be difficult for some customers to handle, as
LIA has argued. We are not ignoring these concerns. In fact, we beLieve that the
structured nature of the generation rate increases will be more helpful to the low-income
customers in AEP's territory than would otherwise likely occur without the RSP. Ideally,
we agree that rate increases are not preferred, but we are weighing and balancing several
competing interests and we believe that the proposed generation rate increases will result
in the most balanced and reasonable generation rates for all customers in AEP's service
territories during the three years fotlowing the MDP. For these additional reasons, we
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accept this provision. Despite that conclusion, we agree that low-income customers, in
particalar, cait be disproportionately affected by the RSP. To alleviate that concern., we
conclude that low-income customers should receive some additional assistance.
Therefore, we have provided for additional fundin g of low-income and economic,
development programs during the RSP period as set forth in Section VLG of this decision.

2. Elimination of Five Percent Residential Discount

For all residential customers, AEP proposes an additional generation rate increase
each year of 1.6 percent for Columbus Southern and 5.7 percent for Ohio Power, if the five
percent generation discount terminates on June 30, 2004. 171is would end the five percent
residential rate reduction. 18 months earlier than what was agreed upon in the ETP
stipulation (Tr. I, 28). If elimination of the five percent discount to residenttal c.vstomers is
included, AEP calculates that the generation rate increases will be 8.5 percent for
Columbus Southern residential customer and 13.2 percent for Ohio Power residential
customers in 2006 (AEP Ex. 2, at 11). This would amount to roughly a $6 million increase
for residential rates (Tr. I, 29). AEP supports this proposal by noting that Section
4928.40(C), Revised Code, allows the Commission to terminatg,. the discount if it is
"unduly discouraging market entry by {...] alternative suppliers." Despite the proposed
June 30, 2004 date having passed, AEP has noted that the alternative is still viable, but the
later termination of the discount (still prior to the end of the MDP) will result in reduced
fixed increases for residential customers (AEP Initial Br. at footnote 11). AEP, staff and
Green Mountain believe that the current generation rates, along with the existing
temporary discount, unduly discourages market entry because of the smaII price
differential between AEP's generation rates and others' generation supplies (AEP Ex 2, at

12; Tr. IV, 23; GMEC Br. at 16-17). Staff and Green Mouutain urge the Commission to
eliminate the temporary discount (Staff Ex. 2, at 9; GMEC Initial Br. 17).

OCC opposes elimination ofthe five percent discount on the ground that the ETP
stipulation requires the companies to retain the discounf for residential customers through

the MDP (OCC Initial Br. 32; OCC Reply Br. 17).9 The ETP stipulation states that the
companies will "not seek to reduce the [five percent] reduction in the . generation
component rate reduction for residential customers during the market development
period" (OCC Ex. 1, at 6). OCC also contends that AEP has not demonstrated that the
discowit is unduly discouraging market entry, as required by Section 4928.40(C), Revised

Code (OCC Ex.10, at 5; OCC Reply Br.18). In fact, AEP could not say that elimination of
the discount would result in suppliers entering the residential market (AEP Ex. 2, at 12; Tr.

I, 137-138). AEP contends that its RSP does not ask to remove the five percent discount
during the MDP; it only noted that it was an option that the Commission could consider in
the context of the RSP s proposed generation rate increases (AEP Initial 8r. 27-28, 68, 78).

IEU-Ohio states that the Comndssion should consider elimination of AEP's five
percent residential discount in a "stand-alone" proceeding that is "focused on the

9 OCC argues that the Commission lacks authority to approve any portion of the RSP that impacts any
term in the ETP decision (OCC Motion to Dismiss 2; OCC Initial Br. 2-3). Staff disagrees with that
argument because the Commission retains ongoing jurisdicdon over its orders, including the authority
to change or modify its earlier decisions as it deems necessary in the best interests of the utility and
customers (Staff Initial Br. at footnote 1).
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residential customer sector and the full range of conditions that are affecting market entry
by alternate suppliers" (IEU-Ohio Initial Br. 41).

Commission Discussion

OCC correctly cites the ETP stipulation. We also believe that AEP's argument that
its RSP does not ask to remove the five percent discount is an attempt at "hair-splitiing".
AEP's RSP proposed eliminating the five percen.t discount and it previously agreed that it
would not make such a request during the MDP.

Notwithstanding the language in the ETP stipulation and our acceptance of that
stipulation, we have the ability to evaluate the impact of the five percent residential
discount under Section 4928.40(C), Revised Code. Section 4928.40(C), Revised Code, gives
the Commission the flexibility to eliminate the five percent residential discount if it
unduly discourages market entry in AEP's service territories. We believe that an early
ending to the discount is not warranted and, rather, it is appropriate that the five percent
residential discount in both companies' tenatories, end effective December 31, 2005. We
further note that ending the five percent residential discount on December 31, 2005, is in
keeping with SB3 (including Section 4928.40, Revised Code) and is consistent with the
timing required of the residential discounts of four other EDUs. Ohio Edison, Case No. 03-

2144-EL-ATA, supra at 24-25 and 7n the Matter of the Application of The Cincinnati Gas &
Electric Cotnpany to Modify its Nonresidential Generation Rates to Provide for Market-Based
Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid Service Rate

Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, Opinion and

Order at 36-37 (September 29, 2004).

3. Additional Generation Rate Increases

AEP's RSP allows generation rates to further increase, after a Commission hearing,
for: (a) increased expenditures incurred through an affiliate pooling arrangement for
complying with changes in laws/ rules/ regulations related to environmental
requirements, security, taxes, and new generation-related regulatory re uirements
imposed by statute/rute/ regulation/adminlstrative order/court order; or (b) customer
load switches that materialiy jeopardize either company's ability to recover the anticipated
generation revenues. Total generation rate increases cannot be greater than seven percent
for Columbus Southern and 11 percent for Ohio Power in any given year (if the five
percent residential discount is not eliminated).30 The additional generation adjustments
are effectively capped at four percent. The RSP proposes a 90-day ttzne frame, after which
the proposed inrsease will become effective on an interim basis until the Commission's
final order is implemented.

AEP points out that this aspect of the RSP only gives the company the flexibility to
ask for additional, limited generation rate increases in the event of chan es in the two
enumerated categories; it does not pre-approve or guarantee rate increases ^AEP Ex. 2,16-

10 If the five percent residential discount would have been eliminated as of June 30, 2004, any additional
generation rate increases would be at most Sour percent above the residential customers' fixed annual
increase, which would be at most 5.6 percent for Columbus Southern residential customers and 9.7
percent for Ohio Power residential customers (AEP Ex. 2, at 18).
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17; AEP Initial Br. 35). AEP characterizes this provision as a means to manage the risk it
faces relative to the fixed generation rate increases (AEP Reply Br. 28). At this point in:
time, AEP does not expect to ask for additional rate increases (Tr. 1, 198). Also, AEP
mentions that any additionat increases that might be authorized by the Commission coul.d
be avoided for customers who choose another competitive supplier (AEP Initial $r. 35).

Staff, Green Mountain and IEU-Ohio do not fully support or fully object to this
provision. They be3ieve that any request for additional generation rate increases shotdd be
evaluated by looking at the company's overall financial health (not just the events that
triggered the proposed further increase) and not be limited to four percent (Staff Ex. 2, at
9-10; GMEC Reply Br. 12-13; IEU-Ohio Initial Br. 42; Tr. IV, 33, 153, 231, 245). Staff
recognizes that the proposed additional generation increases would be sought for many of.
the same reasons that AEP had based its proposed tlu'ee and seven percent increases and,
thus, believes automatic additional increases should only be considered after looking at
the whole company (Tr. IV, 153, 245-247). AEP responded by statin that a look at the
overall financial health of the company is contrary to Section 4928.05(A)(1), Revised Code,
because generation pricing will npk be subject to cost-of-service ratemaking principles
(AEP Initial Br. .38). Additionalty, AEP predicts that holding generation rates down
because of a strong "wires business" is likely to result in rate shock in 2009, wluch is what
the Commission is trying to avoid today (Id.; Tr. I, 247).

OCC argues that the proposed four percent additional increase does not result from
changes in market prices and, thus, is not market-based (OCC Ex. 10, at 9). Like staff,
OCC characterizes this provision as improper single-issue ratemaking and also criticizes
the ambiguity of the phrase "materially jeopardizes either or both companies' ability to
recover the increased revenues" (Id.).

OEG worries that this portion of the RSP could permit recovery twice for the same
expenses; essentially that the same costs used to justify the fixed increases arguably could
justify the proposed additional increases (OEG Ex. 2, at 16-17). Plus, because the
companies will continue to have very high earnings, OEG believes that the additional
generation rate increases are not needed to maintain financial stability (OEG Initial Br. 8).
AEP notes that this critieism is really a concern over the Commission's ability to judge any
proposed additional generate rate increase and not a sufficient basis for rejecting this
portion of the RSP (AEP Initial Br. 39).

Cornmission Discussion

We find this portion of the RSP to be acceptable. We agree with AEP that this
portion of the RSP will allow AEP to seek additional generation rate increases; it does not
pre-approve them (although it does limit any approved amount). We understand staff's
ard IEU-Ohio's preference that subsequent generation rate increases be viewed in the
context of the company's overall financial health, but that position ignores the
requirements of Section 4928.05(A)(1), Revised Code. Thus, we find this portion of the
RSP to appropriately temper potentially large generation rate increases (by limiting the
dollar amounts), while also recognizing AEP's interest in financial stability. This
provision is a compromise position that takes into consideration the eompeting interests.
We understand the criticism raised with the phrase "materially jeopardizes either or both
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companies' ability to recover the increased revenues." In the event that further increases
are requested by ABP, we will evaluate this. Sinvlarly, we understand OEG's concem that
AEP could request further generation-related rate increases for items that it is already
recovering. But, as AEP states, the concern does not justify rejecting the provision; it is
really a question of whether the proposed further increase is properly evaluated. For
these reasons, none of the comments raised in this proceeding convinces us that this
portion of the RSP should be rejected.

C. Distribution Rates and Charges (Provision One of the RSP)

Under the RSP, AEP distribution rates and charges in effect on December 31, 2005,:
would remain in effect through 2008 (except for the universal service fund rider, energy
efficiency fund rider, and certain cost-based charges such as right-of-way charges). These
"frozen" distribution charges could be also adjusted in the event of an emergency, changes
in transmission / distribution allocations under the FERC's seven-factor test, or if the
companies experience increased distribution-related expenses due to: (a) changes in
laws/rules/regulations related to environmental requirements; (b) security; (c) taxes; (d)
O&.M due to new requirements imposed by federal or state legislative or regulatory
bodies after March 31, 2004; and (e) major storm damage service restoration. Furthermore,
the "frozen" distribution rates will be adjusted, if the Commission approves, to recover
certain deferred RTO administrative costs (deferred in 2004 and 2005) plus carrying costs
and certain deferred carrying costs on. certain environmental expenditures since 2002, plus
carrying costs.

AEP points out that the RSP only freezes distribution rates for an additional one-
year period for Ohio Power, because the ETP froze them previously (AEP Ex. 2, at 5). AEP
acknowledges that, in addition to what is contained within the ETP, the RSP would add
some additional categories for which the "frozen" distribution rates would/could be
adjusted (Id.; Tr. 1, 31-32). AEP coritends that, at least with the proposed adjustments for
security expenses and the specified O&M expenses, they are justified because of the
unforeseen security issues that previously developed and the likelihood that O&M
expenditures will be needed since the ETP was approved (AEP Ex. 2, at 6).

Staff, IEU-Ohio and OEG state that a distribution rate case should be conducted,
instead of freezing distribution charges from 2006 to 2008 (Staff Ex. 2, at 7-8; Tr. IV, 230;
IEII-Ohio Initial Br. 42; OEG Ex. 2, at 22-23). They reach this conclusion because these
distribution rates were established in 1991 and 1994 rate cases (Staff Ex. 2, at 8). More
s ecifically, OEG believes that AEP's returns on common equity have been very high over
^e last several years and the proposed RSP will only perpetuate them (OEG Ex. 2, at 11-
14), AEP took issue with OEG's rate of return calculations, alleging a number of errors
(AEP Initial Br. 31-35).

OCC also opposes this provision. OCC contends that the additional exceptions to
the distribution rate freece (security and O&M expenses) are unwarranted (OCC Ex.10, at
6). In OCC's view, AEP accepted the risk that increasesd expenses for these two items
would occur when it signed the ETP stipulation and AEP should not now be pern;itted to
illegally attempt to modify the ETP or violate Sections 4909.18 and 4909.19, Revised Code
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(OCC Ex. 10, at.6-7, OCC Motion to Dismiss at 9).11 Moreover, OCC contends that these
exceptions to the distribution rate freeze constitute single-issue ratemaking, which is not:
appropriate public policy because the exceptions do not reQognize other cost-related
changes (OCC Ex. 10, at 6-7; Tr. II1,187-188). In response,AEP states that OCC's positian
conflicts with its position that the Commission set a post-MDP generation rate at
something other than market levels (AEP Initiat Br. 14).

LIA disagrees with ttie distribution rate provision in the RSP because it will also:
allow rate increases (LIA Inifial Br. 16).

Commission Discussion

We find that Provision One of the RSP is acceptable. The additional exceptions to.
the distribution rate freeze are, in the context of considering the RSP as a package,
reasonable. We understand OCC's contenticm that the additional exceptions to the rate
freeze can be considered single-issue ratemaking, but we also must point out that OCC
pri,-viously agreed to other exceptions to the distribution rate freeze, which can also be
considered single-issue ratemaking. The next question then is whether the additional
exceptions are justified. We do accept AEP's contention that in 1999 and 2000, security
expenses and the specified O&M expenses were not fully foreseeable. In this respect, we
befieve that allowing for these additional exceptions to the distribution rate freeze during
the RSP is acceptable. We view the extension of the distri.bution rate freeze as a positive
aspect of the RSP, which meets our goal of fostering a competitive market and still
balancing rate stability with financiaJ certainty for AEP.

We appreciate the position taken by staff, IEU-i7hio and OEG about the need for a
distribution rate case. They have correctly noted that a rate proceeding has not taken
place for either company for a period of time. AEP believes that, after the RSP, it would be
appropriate for the Commission to initiate rate proceedings (Tr. i, 102). AEP explained
that a rate proceeding at this point would frustrate the Comntission's goals of rate stability
and financial stability over the next few years (Id.). We agree that embarking on a ratg
proceeding at this point could run counter to our ultimate goals. Therefore, we do not
accept that position.

D. Deferral Itequests (Provisions One, Five and Six of the RSP)

The companies propose to defer the costs of several items during the RSP (AEP Ex.
2, at 8-9; AEP Ex. 4, at 4-6,10-12). These items are:

(a) RTO administrative charges (adjusted for net congestion costs) from
the time of integration into PJMlZ through 2005, plus a carrying
charge (based on the weighted average cost of capital).

(b) The 2004 and 2005 equity carrying charges on expenditures begun in
2002 through 2005 for expenditures located in Account 107,
construction work in process (C:WtP).

11 OCC contends that after the IvIDP, EDU distribution rates can only be adjusted through properly filed
applications under Chapter 4909, Revised Code (OCC Motion to Dismiss 10).

12 AEP integrated into PJM on October 1, 2004.
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(c) The full carrying charges (based on the weighted average cost of
capital) on expenditures begtm in 2002 through 2005 for all fu.nctions
in Accounts 101 (electric plant in service) and 106 (completed
construcEion not classifiied), except line extension expenditures, which
are already subject to carrying cost deferrals.

(d) Consumer education, customer cltoice implementation, and transition
plan filings through 2005, plus a carrying charge.

(e) Consumer education, clzstomer choice implementation, and transition
plan filing costs incurred after 2005, and all RSP filing costs, plus a
carrying charge.

Most of the expenditures in the second and third categories are associated with
environmental control equipment (nitrogen oxide burn.ers, flue gas desulphurization, and
selective catalytic reduction) for generation faalities (Tr. lI, 14-18; OCC Ex. 3). AEP
estamated the total amounts of these proposed deferrals over the RSP as follows (AEP Ex.
4, at 3, 6-7; AEP Ex. 3, at 4-5, 7; AEP Ex. 2, at 8):

osed Deferr Coltisil.bu.s Sou^t tern O ' o Polver

RTO Adnnin. Costs13 $11.9 niillion $15.6 million

RTO Admin. Costs C Casts 2.5 million 3.2 milFion14

C.'WIP C 'n Costs 1.0 milTion 9.0 million
Inv°ervice Plant C 'n Costs 73.0 million 50.0 million
Addl. in Costs for CWIP and

In-Service Plant 2.0 million 9.0 millionls
Pre-2006 Education oice

Im 1. and Transition Plan
Filin Costs16 40.6 miilion 45.5 million

Post-2005 Education Choice
Im 1., Transition Plan Filin
and all RSP Filing Costs17 18.2 million 19.7 million

Total $89.2 million $152 million

13

14

15

16

17

These estimates do not include an adjustment for congestion costs, as those are unknown (AEP Ex. 3, at
3; AEP Ex. 2, at 8).
AEP's estimate of the RTO administrative costs totaled $14.4 million for Columbus Southern and $18.8
million for Ohio Power, while the revenues to be produced by this aspect of the RSP are estimated to be
$48 mfllion for Columbus Southern and $60 miliion for Ohio Por4er (AEP Ex. 3, at 7,10). However, we
note that AEP's brief reflects instead that the anticipated revenues to be produced by this aspect of the
RSP will be $16.8 million for Columbus Southern and $20.7 million for Ohio Power (AEP Initiai Br.
Attaclunent A at 3 and nitacSuzentB at 3).
AEP's estimates of the carrying costs of the CWIP and in-service plant totaled $16 million for Columbus
Southern and $68 million for Ohio Power, while the revenues to be produced by this aspect of the RSP
are estiniated to be $23 million for Columbus Southern and $99 nliliion for Ohio Power (AEP Ex. 3, at 7,
l0).
These estimates were made by AEP in INay 2000 (OCC Ex.1, at 4). They do not include carrying charges.
No updated estimates were presented as evidence in this proceeding.
The companies did not estimate RSP filing costs (AE1' Sx. 3, at 5).
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In AEP's view, these are new, significant costs that cannot be capitalized and were not
built into current rates (AEP Ex. 4, at 7). It should be noted, however, that AEP would
amortize these new deferrals over the three-year RSP and begin recovering those amounts
as regulatory assets through distribution charges in 2006, except for the consumer.
education, customer choice implementation, transition plan filing costs incurred, and all
RSP filing costs, plus a carrying charge (AEP Ex. 2, at 21; AEP Ex_ 4, at 4).

1. Regional Transmission Organization Administrative Costs

Staff calculated an average of the RTO deferral rider to be .27 mills/kWh for both.
companies and found it to be a reasonable level for what it considers to be a new service.
(Tr. IV, 63-64, 67-68, 112, 253). OMG and NEMA do not fully object to this proposed
deferral, but contend that recovery of it during the RSP will cause some shopping
customers to be cliarged twice for those same costs (OMG/NEMA Initial Br. 9-11). OC.C
also agrees with this criticism, but still otherwise objects to the deferral, as detailed €urther
below (OCC Initial Br. 8-9; OCC Reply Br. 8), More specifically, OMG and NEMA explain
that any shopping customer will pay the pre-2006 RTO administrative charges to his/her
generation supplier as part of the cost of receiving that generation supply and, then, also
pay AEP when it assesses the deferral during the RSP. OMG and NEMA state that an easy
solution is to require that AEP customers who shop after October 1, 2004, get a credit for
PJM administrative charges until the end of the MDP, but impose the deferrals upon them
during the RSP (OMG/NEMA Initial Br.11-12). Green Mountain agrees (GMEC Reply Br.
9). AEP responds to this suggestion, stating that it is impossible to segregate how much
each customer's biIl will recover the deferral and, thus, the suggestion is not possible (AEP
Reply Br. 19-20).

OCC objects to the RTO adminisirative cost deferral for several other reasons. OCC
first contends that this proposed deferral should be rejected because it violates the intent
of the distribution service rate cap (set forth in Section 4928.34(A)(6), Revised Code); it is
simply an attempt to recover costs that were to be recovered by the capped distribution
rates (OCC Ex. 10, at 7; OCC Initial Br. 5-6,9; OCC Reply Br. 2-3; OCC Motion to Dismiss
7). OCC also considers this provision to violate the part of the ETP decision which freezes
distribution rates beyond the MDP. OCC points out that a utili can recover transmission
costs through an increase to the transmission component, w^cb will correspondingly
decrease the distribution component during the MI3P (OCC Initial Br. at 6). AEF even
acknowledged this possibility (Tr. I, 171). Second, OCC argues that AEP is proposing
single-issue ratemaking contrary to Chapter 4909, Revised Code (OCC Initial Br. 7; OCC
Reply Br. 12-13). OCC does not believe that the Conim.ission should consider this single
($33.2 million) charge in isolation of overall transmission rates.

OCC next contends that the proposed deferral of the RTO administrative charges
would improperly allow AEP to recover transmission-related expenses through
nonbypassable distribution rates (OCC Reply Br. 7-8). AEP acknowledges that the RTO
administrative charges are transmission-rated (AEP Ex. 2, at 7; AEP Ex. 4, at 16; Tr. I, 240).
However, AEP contends that these costs benefit all customers (switching and non-
switching customers) because all customers benefit with AEP's partici.pation in an RTO.
AEP explains that the only means to allocate cost recovery among all customers in a
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competitively neutral fashion is a nonbypassable distribution charge (AEP Ex. 2, at 7; AEP
Ex. 4, at 18). AEP also explained that, without the requested authority or FERC authority,
the RTO administrative charges would not be recovercd (Tr. I, 237). Moreover, AEP stated
that, while the RTO administrative costs could be recovered via a change in state
transmission charges (and thereby reduce distribution rates), ABP would effectively not be
able to recover those transmission expenses (Tr. I, 238). Finally, in OCC's view, it "strains
credibility that the companies did not know there would be RTO administrative costs.
when they agreed to join an RTO in the ETP stipulation° (OCC lnitial Br. 10). OCC also
does not consider the RTO administrative costs to be a new service, as staff indicated, or:
rate stabilization charges. OCC believes these are MDP-incurred transmission charges
proposed to be recovered through a distribution rider after the MDP (Id.).

LIA argues that a deferral of the pre-2006 RTO administrative costs is tantamount
to an increase in the MDP-capped distribution rates (UA Initial Br. 4, 6). LIA states that
Section 4928.38, Revised Code, prohibits the creation of new deferrals assoeiated with
distribution service construction, and Section 4928.34(A)(6), Revised Code, and the ETP
decssion are.also violated (Id. at 5,7). In LLA.'s view, this deferral constitutes a "back door'
attempt to raise distribution rates, regardless of when the deferral is collected (Id. at 6).

OEG contends that the RTO administrative cost deferral proposes to adjust frozen
distribution rate under circumstances not permitted by the ETP decision (OEG Initial Br.
13). OEG also believes that the effect of the deferral request is to avoid a rebalancing of
transmission and distribution rate levels, which is required by Section 4928.34(A)(1),
Revised Code, to remain at the MDP levels (Id.). Next, OEG takes issue with the dollar
amounts in this proposed deferral for two reasons. OEG points out that AEP does not
plan to recognize, in the amount of RTO administrative deferrals, the benefit that AEP will
receive from making additional off-system sales as a member of PJM (Tr. 1, 173). Further,
OEG highlights that these administrative costs will include costs related to the companies'
efforts to participate in the MISO (Tr. I, 248; OEG Initial Br. 14).

IEU-Ohio states that these RTO administrative costs were considered when
transition costs were developed in the ETP proceeding and the companies' current
financial condition does not justify creation of new regulatory assets (IEU-Ohio Initial Br.
at 44). For this reason, IEU-Ohio contends that the proposed deferral should be denied.
IEU-Ohio also noted that, in July 2004, an AEP affiliate in Virginia agreed to forego
recovery of RTO administrative costs, certain congestion costs, and anciltary service cost
increases, except through a base rate case (FEU-Ohio Reply Br. 7-8, Attachment). That
affiliate also agreed to not seek to defer such Virginia-specific costs. Furthermore, that
affiliate agreed to not seek to recover development and implementation costs that were
then being deferred, other than through a base rate case. IEU-Ohio makes the point that
other treatment of RTO administrative costs has been agreeable to an AEP company.
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t'Qmmission iJiscussion

The RTO administrative charges involved in this proposed deferral will be charges
incurred from October 2004 through 2005- We do not believe that this proposed deferral is
a rate inerease. Accord, Consumers' Counsel ro. I'ub. Lltii. Comtn. (1983), 6 Ohio St.3d. 377.
Recovery of the deferred RTO administrative Charges would be based upon accruals
during AEP's IVffJP. As a result, we will not approve the proposed deferral of 2004 and
2005 RTO administrative charges.

The Commission recognizes that AEP's expenditures for RTO membership during.
the MDP have been and wiIl continue to be instrumental in enabling AF1' to efficiently
fulfill its provider of last resort (POLR) responsibilities during the rate stabilization period.
AEP is required to provide that function after the MDP. Section 4928.14(A) and (B),
Revised Code. The Commission has also recognized in other cases that the POLR
responsibility of the EDU is one for which the EDU incurs necessary costs and which
warrants compensation during rate stabilization periods. See, Dayton, supra at 28, and..
Ohio Edison, Case No. 03-2144-EL-ATA, supra at 23-24. The Suprezne Court of Ohio
recently upheld an earlier Commission conciusion that the existence of POLR costs makes
it reasonable to apply a charge to customers during a RSP period. Constellation, supra. Our

staff also made this argument in this proceeding (but in relation to the C."WII' and in-

service plant deferrals). We believe the proposed RTO administrative charge amounts for
collection during the rate stabilization period constitute reasonable and not excessive
compensation to AEP for part of the cost of fulfilling its POLR responsibilities and,
accordingly, approve the coU.ection of these amounts as part of a POLR charge. This POLR
charge will be established as part of a separate unavoidable rider that is applicable to all

distribution customers.

We reach this condusion based upon the specific circumstances before us in this
proceeding. Nothing in this decision is intended to be precedent-setting or to be construed
as ruling upon the other RTO charge-related deferral requests that we have recently
received from other EDUs. See, In the Matter of the Apptication of The Dayton Power and Light

Company for Authority to Modify its Accounting Procedures, Case No. 041645-EL-AAM, and

In the Matter of the Application of Ohio Edison Company, The Cleaeland Electric Illuminnting

Company, and The Toledo Edison Company to Modify their Accounting Procedures, Case No. 04-

1931-EL-AAM.

2. Carrying Costs of Construction Work in Progress and In-
Sexvice Plant Expenditures

Staff supports the CWIP and in-service plant deferrals as well (Staff Ex. 2, at 11).
Staff considers such deferrals to be equivalent to POLR charges (Tr. IV, 108-109,147,148,
171). Staff reaches this conclusion because the RSP is providing an option to switch and
avoid charges for AEP customers and creating a risk for AEI' that customers will switch,
for which it is reasonable, in staff's view, for AEP to collect POLR charges (Tr. IV,149-150).
AE.P concurs that these costs function as POLR costs (AEP Initial Br. 47,79; AEP Reply Br.
16). Moreover, staff noted that, when compared to similar charges proposed by other
EDUs, staff felt that AEl"s proposed levels were reasonable (Id.). Staff calculated the
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amounts per kWh to be .38 mills for Columbus Southern and 1.16 mills for Ohio Power,
for an average of .84 inills (Tr. IV, 108-109). Staff also stated that allowing AEP to recover
a part of what it would be able to obtain under traditional regulatory process when
competition has not really arrived is reasonable (Staff Ex. 2, at 11). Staff further
acknowledges that, if these costs are allowed as rate stabilization char ges, it is fair for the

charges to be bypassable (that is to say, a customer who chooses another supplier and is
not returning would not be subject to the charge while purchasing anothex's generation)
(Tr. IV, 254-255).

OCC objects to this portion of the RSP for a host of reasons. OCC ues that, if

these generation-related deferrals are permitted for recovery after the MDPar

g
, then the rate

freeze is meaningless (OCC Initial Br. at 14, 51; OCC Reply Br. 2-3). OCC believes that,

after the MDP, new distribution deferrals are not permitted under Ohio law because
distribution rates are subject to rate regulation under Chapter 4909, Revised Code (OCC

Initial Br. 14-15, 52). Additionally, OCC contends that AEP assumed the risk of these
expenditures when it agreed to freeze distribution rates in the E1P proceeding (Id. at 15,

17-19). OCC points to OEG's evidence that AEP does not need the deferrals ta provide
financial stability. OCC also claims that distribution rates should not be increased to
recover generation costs, per the ETP decision and Sections 4928.15, 4928.17(A),
4928.34(A)(6) and 4928.38, Revised Code (Id. at 15-16; OCC Motion to Dismiss 8; OCC
Reply Br. 10-11). Like the RTO administrative costs, OCC contends that the Commission
should not approve these single-issue ratemaking deferrals without looking at the full
picture and because shopping customers will then pay a portion of AEP's generation costs
even though they will be taking generation service from a competitor (OCC Initial Br. 15,

22; OCC Reply Br..12-13).

OEG and OCC argue that these deferrals constitute retroactive ratemaldng (a rate
increase during the MQP) because the deferral relates to a:nounts in existence prior to the
date of the decision in this case (OEG Ex. 2, at 18-19; OCC Initial Br. 17-19). Also, OEG and
LIA contend that these two deferrals take away one of the primary incentives of
implementing electric choice in Ohio (a cap on distribution rates during the MDP)
contrary to Section 4928.34(A)(6), Revised Code (OEG Initial Br. 9-11; LIA Initial Br. 4).
Further, OEG, LIA and OCC believe these deferrals violate the ETP decision because they
are generation-related expenses used to adjust distribution rates during the period
allowed by the ETP decision for frozen distribution rates (LIA Initial Br. 5, 7; OEG Initial

Br. 12-13; OCC Initial Br. 16). AEP disagrees, noting that the Commission has allowed
deferrals for periods that precede the date of a decision (AEP Initial Br. 46). Also, AEP
argues that accounting deferrals are not rate increases and, thus, cannot constitute
retroactive ratemaking (Id.; AEP Initial Br. 70; AEP Reply Br.17).

OEG also argues that these deferrals do not recover distribution-related costs and
should not be deferred for recovery in distribution charges (OEG Ex. 2, at 20-22). AF.P
agrees that these deferrals are not recovering distribution costs and, thus, argues that the
distribution rate freeze cannot predade them (AEP Initial Br. 47). In AEP's and staff's
view, recovery of these deferrals will function as POLR charges, not distribution service
charges (Id.; AEP Reply Br.16; Tr. IV,108,147).
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Green Mountain has a different point of view. It argues that generation-related
increases should not be as limited as set forth in the RSP (GMEC Initial Br. 15-16). Instead,
Green Mountain contends that any generation-related costs that AEP seeks to recover
should be included in generation rates. However, if the Commission accepts another
recovery mechanism (such as the proposed deferrals), then the established recovery.
mechanism should be bypassable (Id.; GMEC Reply 13r. 9).

IEU-Ohio states that these CWiP and in-service plant expenditures were considered
when transition costs were developed in the ETP proceeding and the companies' current
financial condition does not justify creation of new regulatory assets (fEU-Ohio Initial Br.
at 44). For this reason, IEU-Ohio contends that these proposed deferrals should be denied.

Coxmnission Discus ion

Similar to our reasoning for the RTO administrative charges, we do not believe that
this proposed deferral is a rate increase. However, recovery of the deferred CWIP and in-
service plant carrying charges would be based upon accruals during AEP's MDP. The
Commission recognizes that AEP's expenditures for CY.VIP and in-service plant during the
MDP have been and will continue to be instrumental in enabling AEP to efficiently fulfill
its POLR responsibilities during the rate stabilization period, which warrants
compensation during rate stabilization period. Section 4928.14(A) and (B), Revised Code,
requires AEP to provide that function after the MDP. We believe these carrying charge
amounts proposed for collection during the rate stabilization period constitute a
reasonable and not excessive compensation to AEP for part of the cost of fulf'illing its
POLR responsibilities and, accordingly, approve the collection of these amounts as part of
a POLR charge. As noted earlier, this POLR charge will be established as part of a separate
unavoidable rider that is applicable to all distribution customers.

3. Consumer Education, Customer Choice Implementation,
Transition Plan Filing Costs, and alI Rate Stabilization Plan
Filing Costs

Staff supports this deferral provision (Staff Ex. 2, at 10). IEU-t7hio does not believe
that the Commission needs to address most of this deferral because it was already
addressed in the ETP decision (IEU-Ohio Initial Br. 43). Also, IEU-Ohio does not believe
that the Commission should authorize increases for isolated categories of costs, even if
expected (Id. at 44). OCC argues that, aside from the agreement in the ETP decision to
allow some of th.ese deferral.s, the Commission should reject additional deferrals in this
case (OCC Initial Br. at 52). OCC reaches this conclusion because new distribution
deferrals and rate riders for single issues have no basis in Ohio law; the Commission can
only adjust regulated distribution rates through a properly filed rate case.

Commission Disc .tsSion

We already allowed deferral for most of the costs in this category (in the ETP
proceeding). This RSP provision would further defer those costs and also allow deferral of
the RSP filing costs. In the context of considering the RSP package and our stated RSP
goals, we are willing to accept this provision of AEP's plan.

88$868929--



04-169-EL-UNC -30-

E. Transcnission Rates and Charges (Provision Four of the RSP)

'11iis part of the proposed RSP states the AEP cnay adjust state transmission charges
(attributable to the applicable company, affiliated company or RTO open access
transmission tariff [OATTJ) to reflect FERC-approved rates and charges during the RSP,,
whether imposed directly on the companies or through an approved RTO. These include
RTO administrative changes imposed, amortization of RTO start-up costs, and/or
surcharges for recovery of lost transmission revenues. Such rate changes would be
effective 30 days after filing, urdess delayed by the Commission (but no longer than a
period of 60 days).

AEP characterizes this portion of the RSP as an affirmation of the companies'
existing right to make a filing for recovery of FERC-approved costs (AEP Initial.Br. 40, 60).
AEP believes the proposed expedited review process of such applications is warranted
because the Commission should look at new transmission charges and should allow the
pass-thtough of FERC-approved transmission,cbarges (Tr. I, 242-243). Furthermore, AEP
believes these costs will be ssgnificant, new costs, which are not currently in rates (AEP Ex.
3, at 4; AEP Initial Br. 40). A preliminary estimate of at least some of the anticipated costs
in this area is $10.4 million per year for Columbus Southern and $13.1 million per year
Ohio Power (AEP Ex. 3, at 4).

Staff expressly supports this provision of the RSP (Staff Ex. 2, at 10). IEU-Ohio
recominends that this provision be rejected because transmission costs were taken into.
consideration when the ETP decision was issued and there are indications that AEP's
integration into PJM will create additional transmission revenues. Thus, IEU-Ohio
believes that there is no need for this provision (IEU-Ohio Initial Br. 43). Similarly, OEG
and OCC argue that this provision will allow AEP to be reimbursed for RTO expenses, but
it does not take into account certairi savings that will simultaneously be realized, e.g., off-
system sales (OEC Reply Br. 19; OCC Reply Br. 13-14). OEG contends that the
corresponding savings should be recognized so that the provision is truly a"pass
through" (Id.). Also, OCC contends that there should be no authorization for additional
transmission charges that have not been authorized by PERC or that AEP selects apart
from ch.arges in the PJM RTO OATT (OCC Initial Br. 46).

Commission Discussion

We find that this provision of AEI"s RSP is reasonable, except as discussed below.
In concept, any FERC-approved transmission rates and charges during the RSP should be

thi gh" is appropriate.passed through. We will look at them and ensure that "pass throix
Despite IELI C?hio's, OEG's and OCC's comments, we believe s aspect of Provision Four
is appr^priate. We da, however, have concern s widt the Comrnission review process set
forth in Provision Four. If viewed in isolation we would not necessarily believe that the
30 day/60 day autornatic process was probiemafic However, we and our staff will be
receiving similar types of applications from more than just ALP. For that reason, we
believe that the time period proposed is not as warleable as it should be. Therefore, we
conclude that the applications to adjust state transmission charges (attributable to the
applicable company, affiliate company or RTO OATT^ to refiect FERC-approved rates and
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charges during the RSP (whether imposed directly on the companies or through an
approved RTO) shall be automatically approved on the 61st day after filing, unless the
Commission rejects, modifies or sus pends the tiling. We believe this approval process

fairly and adequately balances: (1) the desire for a definitive conclusion from the:

Commission in a prompt inatuter, (2) the ability of other interested persons to participate,
and (3) the concerns for adequate amounts of time to review the anticipated applications
in the context of other Commission work.

F. Current Regulatory Asset Recovery (Provision Five of the RSP)

The RSP proposes that AEP continue to recover amortized generation-related
transition regulatory assets under the approved ETP. Staff accepts this provision,
describing this term as simply continuing practices established in the ETP decision (Staff
Ex. 2, at 10). OCC supports this portion of the RSP because it continues one part of the
ETP decision. However, OCC does argue that, if the Commission will not require AEP to
keep the rest of the E'I P bargain, the Commission should revisit this and other aspects of

the ETP decision (OCC Ex. 10, at 4; OCC Initial Br. 47). To this argument, AEP contends
that an examiztation Qf the regulatory assets recovery should not be a consequence of filing
the RSP as requested (AEP Reply Br. 42). OCC notes that the bulk of the transition

regulatory assets for Ohio Power (associated with mining operations) may no longer

represent a liability to Ohio Power (Tr. II, 27, 36). IEU-Ohio is not opposed to this
provision, if the Commission accepts its proposed RSP (IEU-Ohio Reply Br. 10, Footnote
11).

Commission Discussion

We also agree with Provision Five and find it appropriate to allow AEP to continue
to recover amortized generation-related transition regulatory assets under the approved
E'I'P. We note that no direct opposition to this portion of the RSP was raised by any of the

parties.

G. Shopping Incentives and Credits (Provision Seven of the RSP)

AEP proposes in the RSP that Ohia Power will still not charge the regulatory asset
charge rider, from January 1, 2006 to December 31, 2007, to the first 20 percent of the Ohio
Power residential customer load that switches, as was agreed in the ETP stipulation.18
Columbus Southern will, through the MDP and 2008, make available to the first 25 percent
of the residential class load an incentive of 2.5 mills/kWh that the qualifying customers
will receive as a credit. Any unused amount of the incentive money at December 31, 2005,
will not be credited to regulatory asset charge recovery. Thus, as proposed under the RSP,
Columbus Southern will receive as income any unused shopping incentive balance and
not offset the incentive balance against the transition regulatory asset

18 Although both the ETP stipulation and the ttSP state that there will be no shopping incentive for Ohio
Power customers, the provision to not charge certain shopping Ohio Power customers the regulatory
asset charge rider was included in the RSP's Provision Seven under the heading "Shopping Incentives".
Nothing in our decision should be construed as converting that term into a shopping incentive or
characterizing it otherwise. We have simply chosen to discuss the entirety of Provision Seven at one

time.
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Columbus Southern's unused shopping incentive through, January 2004 was
roughly $12.9 million (Tr. II, 108; OCC Ex. 4). The RSP extends the Columbus Southern

shopping it^centive through 200d. As a trade off, ALP also proposes to alter the manner itt
which the unused portion of Columbus Southern's shopping incentive is handled (AEP.
Ex. 2, at 23-24; AEP Ex. 4, at 5; Tr. I, 33). To be dear, AEP's proposal to extend this
shopping incentive is tied to the new proposed treatment of its unused balance (AEP'
Reply Br. 32). AEP argues that the extended shopping incentive, along with increased
generation rates, should result in more shopping (AET' Initial Br. 48).

Staff believes that the unused Columbus Southern shopping incentive should be
treated as a regulatory liability and flowed back to customers (Staff Ex. 2, at 12). IEI3-0hio

concurs (IEU-Ohio Initial Br. 45). AEP believes that this position does not adequately
acknowledge that the companies are proposing to extend the shopping incentive (AEP
Initial Br. 49).

OCC believes Provision.5even of the plan violates the ETP decision by attering the
treatment ct( the unused Columbus Southern shopping incentive (OCC Ex. 10, at 8; OCC
Initial Br. 53). AEP points out that the effect of OCC's position is that no shopping
incentive would be available to Columbus Southern residenffiai customers during the RSP
(AEP Initial Br. 49).

Green Mountain contends that the RSP's shopping incentive will be inadequate to
spur shopping. AEP calculated that the average residential price to compare for the
generation component (under the RSP and its shopping incentive terms) will be as follows
(GMEC Ex. 5, at fourth set discovery request 1):

C' 20% 2007 2008nmoanv
Columbus Southern

With Three PercentIncrease 4.26 4.38 4.51
With `Permin. of Resid. Discount 4.20 4.27 4.33

Ohio Power
With Seven Percent Increase 3.73 3.98 3.94
With Termin. of Resid. Discount 3.69 3.89 3.79

In Green Mountain's view, the residential incentive values may be at their highest during
the RSP, but they will still not spur shopping (GMEC Initial Br. 10; GMEC Reply Br. 8). In
addition to greater shopping incentives, Green Mountain also advocates for shopping
credits (avoidable charges) set at market prices (GMEC Initial Br. 11). Green Mountain
further advocates that the $10 switching fees be waived, market support generation be
prov':ded, a velunta_*'y eilrollm.ent process be instituted, new partial payment priority
changes be made, and reasonable/nondiscriminatory credit arrangements be created (Id.
at 10-15, 19-20). AEP states in response to these additional requests that there is no
evidence to support them and they should be rejected (ABP Reply Br. 40-14).
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I

i

I

['omm9 ssion Discussion

First, we accept again the term of this provision related to Ohio Power's residential.
customers who shop in 2006 and 2007. We continue to believe that this term will be
beneficial to Ohio Power customers in the near future. No arguments were raised against
this part of Provision Seven, except those raised by Green Mountain (in relafion to the
amount and impact), which we address further below.

The first criticism raised about Provision Seven of the RSP is that AEP proposes to
not credit the unused Columbus Southern shopping incentive to regulatory asset charge

recovery (and instead extends the incentive through 2008, with any remaining amounts
becoming income to Columbus Southexn). AEP correctly notes that, if the Commission
does not accept this aspect of Provision Seven, there *nnll be no shopping incentive for
Columbus Southem's residential customers. Shopping credits and incenfives were

established to promote customer switching and effective competition. Seciions 4928.37
and 4928.40, Revised Code. Acc.ord, Constellation, supra. Shopping credits and incentives
are not mandated by statute after the MDP. Certainly, however, the idea of having a
Columbus Southern shopping incentive during the RSP is attractive, particularly since we
are trying to spur further develo pment of the competitive market in AEP's service
territories. I-Iowever, we must weigh that against AEP's dear statements that its proposed
extension of the Columbus Southern shopping incentive is contingent upon any remaazning
amounts at the end of the RSP becoming income to Columbus Southem.

We do not agree that the unused amount of the Columbus Southern shopping
incentive at the end of the RSP should become income to that company on the basis that it
is a fair trade=off to offering to extend that incentive during the period, as AEP has argued.
Under the ETP, Columbus Southern was not going to receive income if that shopping
incentive was not completely used'during the MDP. Instead, AEP previously agreed to
flow those dollars back to customers (by making a reduction to the remaining regulatory.
asset amounts equivalent to the amount of the unused shopping incentive). Moreover, we
do not believe that Columbus Southern should earn income when customers have not
shopped sufficiently to utilize the same shopping incentive over an extended period.
Furthermore, as explained below, we do not believe that the RSP must ind.ude a shopping
incentive for Columbus Southem customers either. Therefore, the proposed Columbus
Southem shopping incentive portion of Provision Seven of the RSP is rejected.

As previously noted, the ETP decision requires that the unused balance of the
Columbus Sauthern shopping incentive at the end of the IvIDP be credited back to
Columbus Southern customers (via an adjustment to the level of regulatory asset
recover,y). We agree that customers should benefit in the event that Columbus Southern
mstomers do not shop sufficiently by the end of this vear (which is the end of the MDP).
We believe that most parties, if not all, would agree that sufficient shopping is very
unlikely to occur by the end of the MDP and, thus, an unused dollar amount will exist.
However, we conclude a redirected application of the unused shopping incentive monies
is more appropriate, while yet still in line with the goal of benefiting customers. LIA and
OCC have asked in this proceeding for specific dollars targeted to low-income customer
issues because that segment of the customer base may be disproportionately affected by
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the RSP. As we noted in section VI.B.1 of this decision, we believe that it is appropriate to
assist the AEP low-income customers. Therefore, we conclude that $14 million should be
should be allotted by AEP for the benefit of the Columbus Southern and Ohio Power low-
income customers, as well as for economic development during the RSP period. We will
require tS.EP to work with our Service Monitoring and Bnforcement Department staff to
develop the details for the use of those sums. Our staff will consult with the Ohio
Department of Development in relation to the use of that money In AEP's service
territories.

Creen Mountain has alleged that the shopping incentives (as identified for,
Columbus Southern customers above and a zero incentive for Ohio Power customers) will'
not be sufficient to spur shopping in either company's territory. As we have already
noted, shopping incentives are not mandated after the MDP. In any event, the shopping
incentives are only one manner of further developing the competitive market and we
believe that, in the full context of the proposed RSP, our decision to require monetary
assistance for low-income and economic development issues is an appropriate conclusion.
With regard to Green Mountain s argument related to partial payment priority, the
Commission is not willing to alter its established payment priority scheme just because
AEP is seeking to establish a RSP. Green Mountain has also asked for several other
specific alterations (establish other credits via avoidable charges, waiver of the $10
switching fees, provision of market support generation and institution of a voluntary
enrollment process). We do not believe that these items are needed at this point.
Accordingly, we will not adopt them.

H. Other Items (Provisions Eight through Eleven of the RSP)

1. Additional Future Proceedings

AEP recommends (in Provision Eight) that the Commission conduct a proceeding
t-o determine the "marmer in which electric generation service should be provided to the
companies' customers" after the RSP and report the results to the legislature by Deceniber
31, 2005. AEP explains that this provision is intended to avoid facing the same situation"s
at the end of the RSP as we face today (AEP Ex. 2, at 24-25). Staff and IEU-Qhio agree

(Staff Ex. 2, at 13; IEU-Ohio Initial Br. 45). OMG and NEMA also appear to agree.
Specifically, OMG and NEM.A state that, if the Commission approves a RSP for AEP, it
should establish a re-opener during 2007 in order to make adjustments to assist market
development and to plan for the end of the rate stabilization period (to meet the statutory
goals of market-base rates) (OMG/NEMA Initial Br. 12). OCC disagrees that the
Commission should complete a report by 2005, arguing that any report completed by that
date will not likely provide any valuable information for the post-RSP period (OCC Ntial

Br. 55-56).

Commission Discussion

This provision of the RSP is acceptable as a recommendation on steps the
Commission should consider by the end of the RSP period. The Commission has a
mandate to consider all possible options for implementation at the end of the rate

stabilization period.

I
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2. Functional Versus Structural Separation

In Provision Nine, the companies would continue functional separation (one
corporate entity with separate groups to handle each function). AEP explained that it has
not yet received authorization from the Securities and Exchange Commission to
structurally separate, although AFP has made that request (AEP Ex. 2, at 25-26). At this
point, AEP "does not contemplate structurally separating" the generation assets (Id.)
because restructuring has slowed down. Staff concurs with tYds provision, pariicularly
since structural separation could limit or preclude options in the future (Staff Ex. 2, at 13;
Tr. IV, 250). IEU-Ohio does not oppose this provision (lEU-Uhio Initi.al Br. 45).

OCC, OMG, NEMA and Green Mountain state that AEP must structurally separate
per Section 4928.17, Revised Code (OCC Initial Br. 56; OMGINEMA Initial Br. 13-14;
GMEC Initial $r. 21). PSEC states that it makes little selise for the Commission to approve

the RSP based upon riskslvolatility of the competitive market and not protect customers
by requiring AEP to implement corporate separation (PSEG Br. 7-8). Green Mountain
argues that to continue functional separation seeks something that AEF never lawfiilly
had (because the ETP approved only stractural separation) (GMEC Initial Br. 21). Green
Mountain states that the Cammission should not permit AEP to continue functional
separation if the RSP is not implemented (Id.).

crnttmistinn r)i8C13S816n

We are willing to accept this term of the RSP for several reasons. First and
foremost, AEP has been unable to structurally separate, as it had planned, because it does
not have the necessary federal authority to do so. We simply cannot force structural
separation when other agencies also must give their approval and that approval has not
been forthcoming. Second, we would be remiss if we did not recognize that many
expectations surrounding a campetitive electric market in Ohio and around the country
have changed fr om 2000, which is when we approved AEP s plan in its ETP proceeding to
structurally separate its generation functions fram the remainder of its functions. Thir,
Sections 4928.17(C) and (D), Revised Code, allaw the Comtnission to modify a previously
approved corparate separation plan. OCC, OMG and NEMA seem to have overlooked
that aspect of the corporate separation statute. More speci6cally, we canclude that good
cause has been shown to allow AEP to aperate on a functional sepazation basis for the RSP
pesiod and such functianal separation can still provide compliance with the state's policies
associated with competitive retail electric service, as enumerated in Section 4928.02,
Revised Code.

3. Participation in Other CBPs

Provision 10 of the RSP allows the companies to submit bids in other EDu's CoPs.
AEP argues that Section 4928.14(B), Revised Code, compels the Commission to grant this
r vision of the RSP and the Commission has acknowledged such previously (AEP hiitial

52). Staff agrees with this provision and IFU-Ohio believes current law already allows
AEP to participate in the CBPs of other EDUs (Staff Ex. 2, 13; IEU-Ohia Initial Br. 46).
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Green Mountain contends that AEP should not be pesmitted to participate in other CBPs

until it has structurally separated (GMEC Initial Br. 21-22).

Commission Discussion

AEP correctly notes that we have refused to limit participation in CBPs to non-EDU
affiliate participants because of the language in. Section 4928.14(B), Revised Code. In the:

Matter of the Commission's Promulgation of Rules for the Conduct of a Competitive Bidding
Process for Electric Distribution tititities Pursuant to Section 4928.I4, Revised Code, Case No.
01-2164-EL-ORD, Finding and Order at 9 (December 17, 2003). We find this provision of
the RSP to be reasonable. Nothing that Green Mountain has argued on this provision
convinces us that this aspect of the RSP should not be approved.

4. Minimum Stay Requirements

Also, the RSP addresses in Provision 11 the topic of minimum stay. It provides
that, during the R51', residential and small commercial customers that return to the
standard service must remain through April 15 of the following year, if thecustomer took
generation service from the company between May 16 and September 15. During the RSP,
a 12-month minimum stay would be required for large commercial and industrial
customers that return under the standard service tariff.

This RSP provision corresponds with AEP's current minimum stay tariff
provisions, but those tariff provisions have not been in effect due to a Commission
moratorium.19 AEP believes that minimum stay requirements are needed to avoid
seasonal impacts of switching when AEP's prices are essentially annual average rates
(AEP Ex. 5, at 5). Staff finds AEP's approach to be reasonable, but also recommends that
the alternative mentioned in those tariffs be more fully detailed (Staff Ex. 2, at 14).

OMG and NEMA argue that, before the minimum stay provisions are triggered, the
Commission should require that shopping customers be able to return to the standard
service offer three tintes (OMA/NENIA Initial Br. 15). They note that AEP agreed to such
a term in its ETP and, since no real shopping has taken place, it makes sense to require this
term during the RSP (Id.). AEP points out that the Commission did not accept this part of
the ETP settlement and nothing was presented in this proceeding to warrant its acceptance
now (AEP Reply Br. 39).

IEU-Ohio contends that this topic should be addressed by the Commission on a
generic basis, not in this RSP proceeding (IEU-Ohio Initial Br. 46)_ OCC contends that
AEP has not demonstrated a need for the minimum stay or any harm from the
moratorium (any alleged harm will only occur if customers actually shop and then return
to AEP) and, therefore, the moratorium should remain in place (OCC Initial Br.60).

19 The Commission issued a moratorium on any minimum stay requirements for residential and small
commercial customers on March 21, 2002, in In the Matter of the Establishment of Electronic Data Exchange
Standards and Uniform Business Practices for the Electric Lltility Industry, Case No. 00-813-EL-EDl. That
moratorium has continued indefinitely. White another proposal is pending before the Conunission on
the matter, we have not issued a definitive ruling on the matter.

_.,.. ___.._... .._,..
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Commission Discussion

We are willing to accept this provision of the RSP. We realize that we still have not
addressed the pending m;n;mum stay proposal (which differs from AEP's minimum stay
requirements) in the generic proceeding. For the short three-year period of the RSP, we
are willing to allow AEP to implement these minimum stay requirements. It will allow us,
the opporhunity to evaluate participation, gaming of enrollments, and the impact of our,
originally approved minimum stay requirements. We consider this approval to essentially;
test the debate that has been raised with us for quite a period of time.

VII. Conclusion

Based upon the foregoing, we condude that the proposed RSP should be adopted
(with the exception of the RSP's proposed elimination of the five percent residential
discount in Provision Two, the proposed deferral of RTO administrative charges, the
proposed deferral of CWIP and in-service plant carrying charges, the proposed review
period associated with FERC-approved transmission rate changes, and the proposed
treatment of the Columbus Southern shopping incentive) for the r,easons set forth herein.
We also conclude that OCC's motion to dismiss the application should be denied.
Additionally, we conclude that, AEP shall allot $1.4 million for low-income customers and
economic development, and work with our Service Monitoring and Enforcement
Department staff to work out the details for those dollars. AEP is, furthermore, all.owed to
establish a POLR charge.

As we have already mentioned, we believe certain changes are warranted as the
MDP ends for AEP. This decision will move AEP to market-based rates for the 2006-2008
period in an appropriate and balanced fashion and conforms with the state's electric policy
(Section 4928.02, Revised Code) and this Commission's stated goals. Circumstances are
not the same as when we issued oiur ETP decision and we recognixe that fact and have
reached conclusions today that we believe are most appropriate for the 2006-2008 period.
To the extent any arguments were raised in this proceeding and they are not expressly
addressed in this decision, they have been rejected.

As noted earlier in this Order, AEP will be held forth as the POLR to consumers
who either fail to choose an alternative supplier or who choose to return to AEP's system
after taking service from another energy company. Consistent with Ohio law, the POLR
designation places expectations upon EI?Us; the companies must have sufficient capacity
to meet unanticipated demand. Additionally, the Commission is among many state
agenci.es that have been charged by the Governor to enhance the business climate in Ohio
as it competes on a regional, national, and global basis for economic development projects.
One of the Comm.ission s roles in this endeavor has been to focus on reliable energy. We
believe that, consistent with Section 4928.02, Revised Code. Ohio consumers are entitled to
a future secure in the knowledge that electricity will be available at competitive prices. We
also feel strongly that electric generators of the future should be both environment-
friendly and capable of taking advantage of Ohio's vast fuel resources. With the
recognition that new technologies must be forthcoming to replace the utilities' aging
generation fleet, we urge AEP to move forward with a plan to construct an integrated
gasification combined-cyde (IGCC) facility in Ohio. AEP should engage the Ohio Power

00b00003I"
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Siting Board in pursuit of such a plant. We are encouraged by emerging information that
suggests that the IGCC technology will be economically attractive. It is worth noting that
the Comn-Assion is exploring regulatory mechanisms by which utilities, given their POLR
responsibilit"ies, might recover the costs of these new fac.ifities.

I

INGS OF FA

(1)

T CONCLUSIONS OF LAW

On February 9, 2004, AEP filed an application with the

Commission for approval of a rate stabilization plan for the

period 2006 through 2008.

(2) 'I'wenty-five entities filed motions to intervene in this
proceeding. AII. those requests were granted.

(3) A technical conference was held on March 24, 2004. Objections
to the application were filed on April 8, 2004.

(4) A local, public hearing in Canton, Ohio, was conducted on May "
19, 2004. However, the Commission had nof`properly sent any
of the publication notices to the newspapers in AEP's service
territory. Therefore, the examiner scheduled another local
hearing in Canton, Ohio, for July 7, 2004 and rescheduled the
locai hearing in Columbus, Ohio, for July 1, 2004. At the July 1
and 7, 2004 local hearings, three people provided testimony.

(5) On May 24, 2004, OCC filed a motion to dismiss the application
on various legal grounds. By entry dated June 1, 2004, the
examiner deferred a ruling on OCC's motion to dismiss, stating
that all parties shall have the opportunity to argue the legality
of AEP's proposal in post-hearing briefs.

(6) The evidentiary hearing began on June 8, 2004, and continued
through June 14, 2004. AEP presented the testimony of five
witnesses. The staff and OCC each presented the testimony of
two witnesses. APAC, Lima/ Allen Council on Commumty
Affairs, and WSOS Community Action jointly sponsored the
testimony of one witness and OEG presented the testimony of
one witness.

(7) The parties filed post hearing briefs on July 13 and 30, 2004.

(8) AEP's MDP will end on December 31, 2005.

(9) AEP's proposed elimination of the five percent residential
discount in provision two is precluded by the ETP decision.

(10) OCC's motion to dismiss the application should be denied.
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(11) We adopt all provisions of the proposed RSP with the
exception of the:

(a) RSP's proposed elimination of the five percent
residential discount in Provision Two,

(b) Proposed deferral of RTO administrative charges
in Provisions One and Six,

(c) Proposed deferral of CWIP and in-service plant
carrying charges in Provisions One and Six,

(d) Proposed review period associated with FERC-
approved transmission rate changes in Provision
Four,and

(e) Proposed treatment of the Columbus Southern
shopping inoentive in Provision Seven.

(12) Our adopted provisions of the proposed RSP, our decision to
requixe AEP to allot $I4 million for low incnme customers and
econornic development, our decisiqns to require AEP to work
with our Service Monitoring and Enforcement Department staff
to work out the details for those dollars, and our decision to
allow AEP to establish a POLR charge, taken together,
appropriately balance three objectives: (a) rate certainty, (b)
financlal stability for AEP, and (c) the further development of
the competitive electric market. Moreover, the combination of
the approved components of the RSP, along with the additional
conditions of our decision and continuation of the unaffected
provisions of the ETT', will prompt the competitive market and
continue to provide customers a reasonable means for
customer participation in the electric competitive market.

O^ .

It is, therefore,

ORDERED, That OCC's motion to dismiss this application is denied. It is, further,

ORDERED, That AEI''s application is approved, subject to the modifications set

forth in this decision. It is, further,

ORDERED, That AEP work with our Service Monitoring and Enforcement staff to
work out the details for the allotted low-income and economic development dollars. It is,

further,

^ ............ .^.:_,_. ^.,-^,,,^
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ORDERED, That a copy of this opinion and order be served upon aI128 parties to

this proceeding and any interested persons of record.

TI IB PiJBLIq4TILITIES CONIlvII.SSION OF OHIO

GLP;geb

Entered in the Journal

^ 2 6 70U5__-_

Rene6 J. Jenkins
Secretary
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4901:1-38-01 ®efiniti®ns.

(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Delta revenue" means the deviation resulting from the difference in rate levels between the

otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles
products that promote the more efficient use of energy (i.e., increase the ratio of energy end use
services (i.e., heat, light, and drive power) derived from a device or process to energy inputs
necessary to derive such end use services as compared with other devices or processes that are
commonly installed to derive the same energy use services); or, any customer that manufactures,
assembles or distributes products that are used in the production of clean, renewable energy.

(F) "Mercantile customer" shall have the meaning set forth in division (A)(19) of section 4928.01 of the

Revised Code.

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 oi- 4928.141 of the Revised Code, or pursuant to an arrangement under section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the
customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by

the electric utility.

(H) "Staff" means the staff of the commission or its authorized representative.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

http://codes.ohio.gov/oac/4901`/`3AI-39-01 000000041
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4903.12 Jurisdiction.

No court other than the supreme court shall have power to review, suspend, or delay any order made
by the public utilities commission, or enjoin, restrain, or interfere with the commission or any public
utilities commissioner in the performance of official duties. A writ of mandamus shall not be issued
against the commission or any commissioner by any court other than the supreme court.

Effective Date: 10-01-1953

http:l/codes.ohio.gov/ore/4903.12
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4905.22 Service and facilities requires! - unreasonable

charge pr®hibitecl.

Every public utility shall furnish necessary and adequate service and facilities, and eveiy public utility
shall furnish and provide with respect to its business such instrumentalities and facilities, as are

adequate and in all i-espects just and reasonable. All charges made or demanded for any service
rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law
or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or
demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953

http:l/codes.ohio.gov/orc/4905.22
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4905.30 Printed scheduies of rates must be filed.

Every public utility shall print and file with the public utilities commission schedules showing all rates,
joint rates, rentals, tolls, classifications, and charges for service of every kind furnished by it, and all
rules and regulations affecting them. Such schedules shall be plainly printed and kept open to public
inspection. The commission may prescribe the form of every such schedule, and may prescribe, by
order, changes in the form of such schedules. The commission may establish and modify rules and
regulations for keeping such schedules open to public inspection. A copy of such schedules, or so much
thereof as the commission deems necessary for the use and information of the public, shall be prlnted
in plain type and kept on file or posted in such places and in such manner as the commission orders.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4905.30 000000044



Lawriter - ORC - 4909.17 Approval required for change in rate. Page 1 of 1

4909.17 Approval required for change in rate.

No rate, joint rate, toll, classification, charge, or rental, no change in any rate, joint rate, toll,
classification, charge, or rental, and no regulation qr practice affecting any rate, joint rate, toll,
classification, charge, or rental of a public utility shall become effective until the public utilities
commission, by order, determines it to be just and reasonable, except as provided in this section and
sections 4909.18 and 4909.19 of the Revised Code. Such sections do not apply to any rate, joint rate,
toll, classification, charge, or rental, or any regulation or practice affecting the same, of railroads,
street and electric railways, motor transportation companies, telegraph companies, and pipe line
companies. Any change of any rate, joint rate, toll, classification, charge, or rental, or any regulation
or practice affecting the same, of telegraph companies, may be made in the same manner as such
changes may be made by railroad companies. All laws respecting such changes by railroad companies

apply to such changes by telegraph companies.

Effective Date: 10-01-1953

littp://codes.ohio.gov/orc/4909.17
000000045
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