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L INTRODUCTION

This appeal focuses on Columbus Southern Power Company and Ohio Power Company’s
(“AEP” or “Companics™) dissatisfaction with the solution adopted by the Public Utilities
Commission of Ohio (“PUCO” or “Commission”) int approving a “reasonable arrangement”
between the Companies and one of their large industrial customers. The large industrial customer
is Ormet Primary Aluminum Corporation (“Ormet”). The solution adopted by the Commission
was intended to cnable Ormet to conlinue to operate, thus retaining approximately 900 high-paying
jobs in economically distressed eastern Ohio.

The Commission determined that in order to retain those jobs, it was necessary to grant
Ormet a discount on the power bill it would otherwise pay under the Companics’ applicable tarifls.
Depending on the world-wide price of aluminum and Ormet's other production costs, the
maximum discount off of the otherwise applicable industrial tariff rate can balloon up to $60
million per year for 2010 and 2011. After 2011, the maximum discount is reduced each year. (See
AEP Appx. 42-43).

The Ormet discount approved by the Commission is subsidized by all of the remaining
customers of the Companies. This direct consumer subsidy ensures that the Companies will
receive 100% of the revenues for services they provide to Ormet, just as if Ormet had otherwise
paid non-discounted standard tariff rates.

Importantly however, the Commission stopped short of allowing the Companies to retain
revenues over and above 100% of the Ormet discount. The PUCO found that “provider of last
resort” (“POLR”) revenues collected from Ormet would be used to offset customers’ subsidy of

the Ormet discount. The Companies’ POLR charge, approved as a part of the Companies’



standard scrvice offer’, is a bypassable charge? intended to compensate for the tisk that a
customer may switch (shop) to a non-AEP provider of gencration when the market price of
generation 1s below the tariff rate.” The Commission found that since Ormet had committed to a
ten-year cxclusive contract with the Companies, Ormet had given up its right to shop during that
term. (AFEP Appx. 46). Thus there would be no risk to the Companies that Ormet would shop
when the market price of generation drops below the tariff rate. (AEP Appx. 46). Accordingly,
the Commission determined that rather than compensate the Companies for a non-existent nsk
and POLR services they would not need to provide, the Commission would instead require
Ommet to pay the POLR charge and credit the other AEP customers for those POLR revenues.”
Thus, AEP’s remaining customers’ subsidy of the Ormet discount is diminished by receiving
credits for POLR revenues paid by Ormet. AEP in turn was denied the right to collect windfall
revenues for POLR services that they would not need to provide to Ormet. Nonctheless AEP

will still receive 100% of the revenues for services they provide to Ormet.

! See (AEP Appx. 151-153).

% In the Order issued by the Commission modifying and approving the Companies’ electric
security plan (“ESP™), the Commission ruled that the POLR rider shall be avoidable for those
customers who shop and agree to return at a market price and pay the market price of power
incurred by the Companies to serve the returning customers. (AEP Appx. 153). The Company
had requested that the rider be non-bypassable.

3 The concept of provider of last resorl relates back to provisions implemented in S.B. 3.
Specifically, former R.C. 4928.14(C) required the ¢electric distribution utility to serve as a default
service provider in its certified territory if a supplier fails to provide service. Revisions made to
R.C. 4928.14 by S.B. 221 changed that provision of the code, but kept the provider of last resort
obligation intact. See (AEP Appx. 16). See also R.C. 4928.141{A)}AEP Appx. 17).

* The costs of the Ormet discount are to be collected through AEP’s economic development

rider, which is a non-bypassable rider that applies to all customers, including rcasonable
arrangement customers.



The Commission’s solution recognized that the ability of AEP’s customers to fund the
Ormet rate discount is not unlimited.” The Commission’s ruling limited the subsidy borne by
AFP’s other customers to 100% of the discounted Ormet rates, holding AEP harmless, but
without the ability to pocket additional windfall revenues for POLR services they would not have
to provide. Allowing AEP to retain POLR revenucs from Ormet, when it does not provide
POLR service to Ormet, was an unrcasonable result, the Commission concluded. On the other
hand, reducing customers’ subsidy of the Ormet discount by crediting customers for POLR
revenues collected from Ormet was a reasonable result. It was so ordered by the PUCO. (AEP
Appx. 47).

The POLR revenues credited to AEP customers to reduce their subsidy of the discount
for the Ormect contract are expected to be approximately $11 million per year. The credit was
initially approved for the ten-year contract term. (AEP Appx. 47). In its Entry on Rehearing, the
PUCO modified its initial order and ordered that the POLR revenue credit apply only through the
end of the Companies’ current clectric security plan (“ESP”), December 31, 2011. (AEP Appx.
84).

These Ormet discounts, even with the POLR revenue offset, still come at a hefty price to
the remaining AEP customers. The discounted electric rates will cost the AEP customers tens of

millions of dollars per year. Over ten years, the discounted rate subsidized by AEP customers for

5 (AEP Appx. 43).



this one reasonable arrangement” could reach $381.7 million.” Thus, recciving credits for the
POLR charges paid by Ormet could lessen this potential subsidy over the next three years by
approximately $33 million.

However, if AEP prevails in this appeal, AEP will be able to pockct moneys collected from
Ormet for a POLR risk that it does not bear and POLR services it does not supply. AEP will
recoup from customers 100% of the revenues from the discount, plus more.

AEP’s objective is to protect its windfall POLR revenues collected from a customer who
cannot shop. Hence, AEP challenges the PUCO’s authority, under R.C. 4905.31, to offset the
POLR revenues against the reasonable arrangement costs. AEP argues that the POLR revenues
equate to “revenue foregone” referenced in R.C. 4905.31(E) under a utility’s job retention
program. (AEP Brief at 12-13). The PUCO has no authonity to deny the Companies “revenue
foregone” under a reasonable arrangement, according to AEP. AEP also alleges that the ten-year
exclusive contract with Ormet violates the state’s policy facilitating competition and encouraging

customer choice. (AEP Bricf at 19-28). The Companies dispute the Commission’s finding that

S At least onc other reasonable arrangement, post-S.B.221, has been approved between the
Companies and a customer, Eramet Marietta. Under that reasonable arrangement as well AEP
customers will be funding discounted electric rates that could equate to approximately $57
million. See In the Matter of the Application for Establishment of a Reasonable Arrangement
Between Firamet Marietta, Inc. and Columbus Southern Power Company, PUCO Case No. 09-
516-EL-AEC, Opinion and Order at 5 (Oct. 15, 2009) (citing to OCC Witness Ibrahim’s
testimony). (AEP Appx. 106). The PUCO has granted rehearing on its Opinion and Order, but
has not released a substantive Entry on Rehearing. See In the Matter of the Application for
Establishment of a Reasonable Arrangement Between Eramet Marietta, Inc. and Columbus
Southern Power Company, PUCO Case No. 09-516-EL-AEC, Entry on Rehearing (Dec. 11,
2009). (OCC/OEG Appx. 82-806).

"For 2010 through 2018, the Commission imposed restrictions on the discount provided to
Ormet. For 2010 and 2011, there is a maximum discount of $60 million per year. In 2012, the
maximum discount is $54 million; for calendar years 2013 through 2018, the maximum discount
is reduced by $10 million per year. All told, with the $77.7 million requested for 2009, the price
tag for AEP customers is staggering.



there is no risk of Ormet shopping, averring that it is against the manifest weight of the evidence.

Finally, the Companies contest the Commission’s authority to require them to enter into an

“involuntary” contract that “causes harm to AEP’s financial interests.”® (AEP Brief at 41-48).

The questions presented by this appeal are as follows:

D

2)

3)

4)

Under Ohio law a mercantile customer may obtain discounted electric rates m
order to retain jobs, by establishing or entering into a rcasonablc arrangement
with a utility. The reasonable arrangement must be filed with and approved by
the PUCQ. Does the PUCO have authority to determine the amount of the
discount that is to be funded by the utility’s other customers?

Under 8.B. 221, the General Assembly has established numerous state policies
including policies related to electric generation competition, customer choice, and
economic development to facilitate the state’s effectiveness in the global
economy. Does the PUCO run afoul of these policies by approving a customer-
proposed ten-year exclusive contract with a utility for the purpose of retaining
Ohio jobs?

The PUCO approved rates for customers under standard service offer tanffs.
Under these tariffs, customers are charged for imposing a risk for the wtility
standing as a default provider if customers shop and return {o the utility after
receiving generation scrvice from a competitor. Does AEP’s default service
provider charge (POLR) in its standard service offer tariff necessarily apply to a
customer who takes exclusive service from the utility under a reasonable
arrangement contract?

The PUCO has continuing jurisdiction over reasonable arrangements beiween a
utility and a mercantile customer. Any modifications or changes to a reasonable
arrangement require notice and an opportunity to be heard. Do such procedures
create a risk that a mercantile customer will be permitted to shop during the three-
year ESP period?

¥ OCC/OEG does not address this final claim in their Merit Brief. OCC/OEG choose to focus
their brief on the remaining issues. This should not be mterpreted as acquiescence to AEP’s
position on this issue.



I1. STATEMENT OF FACTS AND CASE

OCC and OEG® generally agree with the statement of facts as conveyed by the
Companies. There are points of clarification needed, however, to accurately convey the chain of
events starting with the Companies supporting the ten-year contract and ending with the
Companies denouncing the contract as contrary to the policy directives of the stale, a mere five
months later,'?

AEP suggests that it expressed gencral support for Ormet’s initial proposal for a ten-year
contract where it would be the exclusive supplier of Ormet’s full energy nceds. (AEP Brief at 9).
To be precise, AEP stated in its February 23, 2009 motion to intervene as follows: “AEP
believes that the proposed contract is lawful and reasonable and based on Omet’s representation
should be approved by the Commission.” (AEP Appx. 97). AEP mentioned that its support was
conditional but ealy in the sense that the ESP proceeding provides a “satisfactory” outcome.
AEP also urged the Commission to approve the power agreement without change. (AEP Appx.
97).

The proposed power agrecment that AEP urged the PUCO to approve, without change,
was filed by Ormet with its application. In the power agreement (OCC/OEG Supp.1-28) Article

Two unmistakably conveys that AEP and Ormet contemplate an exclusive supplier relationship

? The members of OEG who purchase electric power from the Companies are AK Steel
Aleris, Amsted Rail Co., ArcelorMittal, BP, DuPont, Ford, GE — Aviation, Linde, P&G, PPG,
Praxair, Scverstal Wheeling, and Worthington Industries.

10 See AEP Proposition of Law 2 (“The Commission unlawfully adopted a provision within the
involuntary contract requiring that AEP’s largest customer forego its statutory right to shop for
competitive generation service for an entire decade, in violation of the well-established policy of
the State of Ohio and the fundamental retail shopping provisions of SB 3 and SB 221.”") (AEP
Bricf at 28-34).



where AEP agrees lo provide, and Ormet agrees to take, all power from AEP for the next ten
years: “2.01 During the term of this Power Agreement, AEP agrees to furnish to Ormet, and
Ormet agrees to take from AEP, all of the electrical energy of the character specified herein,
subject to the Terms and conditions of Service, except as otherwise set forth herein®**.”
(OCC/OEG Supp. 9-10). Article 2.02 sets the term of the agreement as running from fanuary 1,
2009 through December 21, 2018. (OCC/OEG Supp. 10}.

Although this proposed power agreement was subsequently revised, by an amended
Ormet application,'’ these same exclusive supplier provisions remained infact. AEP filed no
response to the Ormet amended application.

Both OCC and OEG (and other intervenors)'? filed comments on Ormet’s application on
April 28 and April 29, 2009. (R. 28, 31). OEG proposed that AEP should not be entitled to
provider of last resort risk revenues under the ten-year exclusive Ormet arrangement, as Ormet
could not shop for another supplier. Ormet would thus pose no provider of last resort risk upon
AEP, OEG reasoned. AEP filed no response to OEG’s comments.

OCC filed testimony of Dr. Ibrahim (R. 24), and subpocnacd two AEP employees,
including J. Craig Baker of AEP Service Corporation, to testify at the evidentiary hearing that
began April 30, 2009. (R 21,22). AEP did not filc testimony or call witnesses to testify .against
the exclusive supplier provision in Ormet’s proposed contract. In fact, Mr. Baker testified at the
hearing that AEP supported the Ormet arrangement, conditioned only on the outcome of the

electric security plan. (Tr. I at 33-35) (OCC/OEG Supp. 34).

"' On April 10, 2009, Ormet filed an amended application with the PUCO. (R. 15).
12 The Kroger Company and Industrial Energy Uscrs Ohio intervened in the PUCO proceeding.



While AEP conveys that it “argued against adoption of the cxclusive supplier provision,
(Article 2.03) as violating the policy of the State of Ohio and the fimdamental notion of customer
choice embodicd in SB 3 and SB 2217 (AEP Brief at 9), its arguments came in the eleventh hour.
AEP’s protestations began not when the original application was filed, not when the amended
application was filed, not when comments wete [iled, and not when J. Craig Baker was cross-
cxamined. Rather, AEP first objected to the exclusive supplier provision as being anti-
competitive in its post-hearing brief filed on July 1, 2009.1% This appeared to be in response to
anticipating OCC/OEG’s arguments that under the exclusive contract, Ormet could not shop, and
AEP should not recoup POLR revenues.

Suddenly, finding itself in jeopardy of not collecting its intended millions of dollars in
POLR revenues (for services it would not need o provide), AEP reversed course to become the
champion of the competitive marketplace. AEP procecded to manufacture an argument that any
sole source contract with a large customer stifles the development of competition under 8.B. 221.
AEP’s change of heart appears more related to the convenience instead of earnestness of such

arguments.

'3 Evidently, in September 2008, when AEP sought approval of two ten-year exclusive
arrangements with Solsil and Globe Metallurgical, AEP did not deem it to be inconsistent with
S.B. 221 to enter into long-term exclusive arrangements. See fn the Matter of the Application for
Approval of a Contract for Electric Service Beiween Columbus Southern Power Company and
Solsil, Inc. and Tn the Matter of the Application for Approval of a Contract for Electric Service
between Ohio Power and Globe Metallurgical, Inc., Case Nos. 08-883-EL-AEC, 08-834-EL-
AEC (Applications) (July 16, 2008). The PUCO approved those applications by Finding and
Order on July 31, 2008. (OCC/OEG Appx. 87).



ITT. ARGUMENT
PROPOSITION OF LAW NO. 1:

Where the language of a statute is plain and unambigunous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation. An
unambiguous statute is to be applied, not interpreteud.14

When the language of a statute is plain and unambiguous and conveys a clear and definite
meaning, there is no need for this Court to apply the rules of statutory interprelation.”> The
Court has adhered to this standard for over one hundred years, as noted by Justice Pfeifer.”® This
standard acknowledges the duty of courts is to expound upon the law, not to create law.
Otherwise the courts encroach upon the power of the General Assembly to enact laws, and
thereby threaten the balance of powers created under the Ohio Constitution."” Thus, when the
Court has been called upon to give effect to an act of the General Assembly, a standard of

judicial restraint has developed where the wording of the law is clear and !\memlbiguous.'58 This

14 Sears v. Weimer (1944), 143 Ohio St. 312, 28 0.0. 270, 55 N.E.2d 413, syllabus 4. Sec also
State of Ohio v. Kreischer, 109 Ohio St.3d 391, 2006-0hio-2706, 848 N.E.2d 496, syllabus:
“Statutory jnlerpretation involves an examination of the words used by the legislature in a
statute, and when the General Assembly has plainly and unambiguously conveyed its legislative
intent, there is nothing for a court to interpret or construe, and thercfore, the court applics the law
as writlen.”

'S State of Ohio v. Muncie (2001), 91 Ohio St.3d 440, 447, 746 N.E.2d 1092, 1098 (citing
Symmes Twp. Bd. Of Trustees v. Smyth (2000), 87 Ohio St.3d 549, 553, 721 N.E.2d 1057, 1061).
16 State of Ohio v. Kreischer, 109 Ohio St.3d at 395, 848 N.E.2d at 14 (cilations omitted).

7 See Section 1, Article 11, Ohio Constitution, vesting the legislative power in the Ohio General
Assembly, and Section 1, Article 1V, Ohio Constitution, vesting the judicial power in the courts.
(OCC/OEG Appx. 7,8).

18 p,ocior, Dir. v. Kardassilaris et al., 115 Ohio St.3d 71, 2007-Ohio-4838, 873 N.E.2d 872,
2.



Court has ruled that a statute that is frec from ambiguity and doubt is not subject to judicial

modification under the guise of interpretation.'” R.C. 4905.31 is such a statute.

A. R.C. 4905,31 is plain and unambiguous, and clearly establishes the PUCO’s
anthority to approve, change, alter, or modify all reasonable arrangements
proposed by a utility or a mercantile customer.

R.C. 4905.31%°, pre-S.B. 221 and post-S.B. 221, is simple in many respects. It
accomplishes three objectives. First, it designates entities and customers who “are not prohibited
from” filing for, establishing, or entering into a “reasonable arrangement.” Second, it defines
“reasonable arrangements” that are not prohibited {rom being filed for, established, or entered
into. Third, it institutes a process for implementing the arrangements.

The statute, as amended, provides that both public utilities and mercantile customers, or
groups of mercantile customers are not proh'fbited from seeking to cstablish or enter into a
reasonable arrangement. This is conveyed by the following words: “Chapters 4901., 4903.,
4905., 4907., 4921., 4923., 4928., and 4929. of the Revised Code do not prohibit a public utility
from filing a schedule or establishing or entering into any reasonable arrangement with another

public utility or with one or more of its customers, consumers, or employees™**and do not

9 1d., citing Bernardini v. Bd. Of Ed. For the Conneaut Area City School Dist. (1979), 58 Ohio
St2d 1, 6,12 0.0.3d 1,387 N.E.2d 1222, 1224. Sce also Crowl v. DeLuca (1972), 29 Ohio
St.2d 53, 58-59, 58 0.0.2d 107, 278 N.E.2d 352, 356; Slingluff v. Weaver (1902), 66 Ohio St.
621, 64 N.E. 574, syllabus § 2.

PR.C. 4905.31 (AEP Appx. 4) was enacted in 1953, and underwent its most significant revisions
recently under S.13. 221. Notably the revisions did not displace the process [or implementing a
reasonable arrangement. Nor did S.B. 221 change the PUCQ’s authority over the reasonable
arrangements. Instead the revisions extend the opportunities created for reasonable arrangements
to mercantile customers or groups of mercantile customers and expand the categories of
reasonable arrangements to include a number of diverse applications including economic
development and job retention. See (OCC/OEG Appx. 9-68), S.B. 221, which shows the
“redline” version of the amendments to R.C. 4905.31.
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prohibit ¢ mercantile customer of an electric distribution utility®**or group of those customers
from establishing a reasonable arrangement with that utility#ss 241

After defining this category of applicants, the statute then lists a series of allowable
arrangements identified as subsections (A)-(E).** Thesc are the reasonable arrangements that
cither the utility or the mercantile customers are not prohibited from sceking,

Next the statute delineates a two step process for implementing the arrangements. The
statute identifies the first step as cither filing a schedule or establishing or entering into a
reasonable arrangement. The words of the statute convey that a utility is not prohibited from
“filing a schedule” or “establishing or entering into” a rcasonable arrangement. A mercantile
customer or a group of mercantile custoniers are not prohibited from “establishing a reasonable
arrangement.”

Once the schedule is filed or the arrangement is established or entered into, the second
step must be followed: the schedule or an'zmgemeﬁt must be filed with and approved by the
commission “pursuant to an application” submitted by the public utility or mercantile customer.
The statute provides “[njo such schedule or arrangement is lawful unless it is filed with and
approved by the commission pursuant to an application that is submitted by the public utility or
the mercantile customer or group of customers™**.” The statute directs the public utility to

conform its schedule of rates, tolls, and charges, to such arrangements. The statute concludes

with a further mandate that “every such schedule or reasonable arrangement shall be under the

21 (AEP Appx. 4) (emphasis added).

22Germane to this appeal is the category “E” which identifies as an allowable arrangement “(E)
Any other financial device that may be practicable or advantageous to the parties interested. In
case of a schedule or arrangement concerning a public utility electric light company, such other
financial device may include a device to recover costs incurred in conjunction with any
economic development and job retention program of the utility within its certified territory,
including recovery ol revenue foregone as a result of any such program®*#.” (AEP Appx. 4).
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supervision and regulation of the commission, and is subject to change, alteration, or
modification by the Commission.”

The words of the statute that convey the PUCO’s authority over reasonable artangements
are plain. There is no ambiguily here. The Commission has ultimate authority to approve,
regulate, and supervise reasonable arrangements. In the cxercise of such authority, the
Commission may consider and rule upon whether “costs incurred” in conjunction with any
economic development and job retention program, including the “revenues foregone”, should be
permitted.

The statutory process for implementing reasonable arrangements is also quite clear. The
utility or mercantile customer files for, enters into, or establishes the arrangement. The
arrangement can fall under one of the categorics listed as subsection (A) through (E). The utility
or mercantile customer files an application seeking approval of the schedule or arrangement at
the PUCO. The Commission considers it, and changes, alters, or modifies the arrangement or
schedule. The utility adjusts its schedules o reflect whatever the Commission orders.

This was the process followed in the PUCO proceeding below. Ormet sought to establish
a reasonable arrangement with AEP. Tt filed an application with the Commission proposing its
reasonable arrangement. The Commission considered the application. The Commission ordered
modifications to the proposed reasonable arrangement. One of the modifications was to require
AEP to credit customers for POLR revenues paid by Ormet to AEP. This modification reduced
the subsidy bome by other AEP customers. AEP was held harmless, and reccived 100% of the
revenues for services provided to Ormet, as if Ormet had been billed under standard service offer
schedules. AEP, however, would not receive millions of dollars for a nisk not imposed ot for

services not provided under the reasonable arrangement. Tnstead the POLR charges would offset

12



custorners’ subsidy. Ormet and AEP filed a revised and executed power agreement on

September 18, 2009.7 (R. 59).

B. Subsection (E) of R.C. 4905.31 pertains to a reasonable arrangement that
may be sought by an applicant. It does not restrict the PUCO’s authority.

The Companies claim that R.C. 4905.31 does not permit the Commission to approve a
reasonable arrangement and simultaneously disallow a portion of the costs incurred, including
the resulting “revenue forgone.” (AEP Brief at 12). The only path to this conclusion is through
torlured statutory interpretation. Tt is this type of forced and subtle construction that this Court
has wisely eschewed on numerous occasions.”

The Companics begin their journey by zeroing in on language of subsection (E),
oblivious to the other bordering provisions of the statute. The Companies identify the Ormet

3% L

arrangement as a qualifying financial device that “may” “recover costs incurred in conjunction
with any economic development and job retention,” including “revenue foregone.” The
Companics then profess that “may” is intended by the General Assembly to pertain to categories
of “financial devices” and not to “costs incurred” including “revenue foregone.” (AEP Brief at
13). Rather, AEP posits that the General Assembly provided for permissive reasonable
arrangements to include mandatory recovery of “costs incurred,” including “revenue foregone.”
(AEP Brief at 14).

AFEP then notes that the General Assembly attached no qualifying or modifyimg language

within subsection (E) and thus, the Commission does not have discretion to deny recovery of

revenuc foregone. (AEP Brief at 16). In other words, the Commission may allow a financial

23 The Companies made no other filing to fulfill their requirement under R.C. 4905.31 to
“conform its schedule of rates, tolls, and charges to such arrangement™**.”

24 See Slingluff et al. v. Weaver et al., 66 Ohio St. 627, 64 N.E. 576 (citation omitted).
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device 1o recover cosls incurred for economic development or job retention, but may not deny
recovery of “costs incurred,” including “revenue foregone” as a result of the program.

The Companies bolster their theory by grasping onto the doctrine of “expression unius est
exclusion alterius.” According to the Companies, if the General Assembly wanted to give the
Commission “offset” authority — allowing it to reduce the recovery of “revenue foregone” - if
would have expressly done so. (AEP Bricf at 17). Because the General Assembly did not, the
Court should interpret that to mean that the General Assembly intended no offset.

The Companies’ forced interpretation of this specific section of R.C. 4905.31 must fail.
The Companies seek to import doubt into the statute as to 1ts meaning and then resort to
granimatical arguments related to the placement of the verb “may” to remove the doubt they
create. The doubt {ashioned by the Companies is based on speculation. This Court has
recognized that where the statute is clear and explicit, to import doubt as to its meaning and then
attempt to resolve the doubt by supposition based on phraseology or punctuation s improper.”

When the statute is clear and explicit as it is here, the maxim of expressio unius est
exclusio has no place. This maxim is not arule of law. It is a rule of consiruction “used as a
tool to cut through ambiguities to lay bare the intendment of a provisioﬂ.”26 It is only an aid in
ascertaining the meaning of law and must yield whenever a contrary intent is apparent.

The section of the statute described by the Companies 1s clear, and needs no
interpretation. R.C. 4905.31 only defines the series of allowable arrangements that the
applicants (utility or mercantile customer) are not prohibited from filing, establishing, or entering

into. Thus, “may” merely defines the parameters of what the applicants are not prohibited from

5 1d. at 628-629, 64 N.E. 576.

% The State ex. rel. Jackman et al. v. Court of Common Pleas of Cuyahoga County et al. (1967),
9 Ohio St.2d 156, 164, citing Siafe ex rel. Curtis v. DeCorps, Dir. Of Pub. Serv. (1938), 134
Ohio St. 295.

14



sceking. Subsection (E), one of the {ive categories of reasonable arrangements, presents the
applicants with the opportunity to seek a reasonable arrangement for economic development that
includes “costs incurred” under the program and “revenue foregone” as a result ol such a
program. It does not in any way define the Conumission’s authority over the arrangements.

Rather the Commission’s authority over the reasonable arrangements is established later
on in the statute, where the statute plainly states that the schedule or arrangement must be
approved by the Commission: “No such schedule or arrangement is lawful unless it is filed with
and approved by the commission, pursuant to an application***.” Lest there be doubt as 1o the
anthority of the Commission, all doubt is resolved in the final passage of the statute: “Every
such schedule or reasonable arrangement shall be under the supervision and regulation of the
comunission, and is subject to change, alteration, or modification by the commission.”

The Commission’s general authority over reasonable arrangements is further defined
under the Ohio Admin. Code through enabling rules pertaining to the statute. Under those rules
when a unique zn'rem,gcmcnt27 is requested by a mercantile customer, the mercantile customer has
the burden of showing the arrangement is “reasonable” and does not violate R.C. 4905.33
(OCC/OEG Appx. 3) and R.C. 4905.35 (OCC/OEG Appx. 4).”° Further, the mercantile
customer must show that the arrangement furthers the policy of the State of Ohio embodied in

R.C. 4928.02.%° The Commission itself has succinctly described its role in reasonable

27 A “unique arrangement” is a subset of reasonable arrangements under R.C.4905.31 that does
not constitute an economic development arrangement (Ohio Adm. Code 4901:1-38-03) or an
energy efficicncy arrangement (Ohio Admin. Code 4901:1-38-04). (AEP Appx. 30).

2 gee Ohio Admin. Code 4901:1-38-05(B)(3). (AEP Appx. 31).
2 1d. See (AEP Appx. 10).
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arrangements as one which requires it to determine whether or not the arrangements are in the
“public interest.” (AEP Appx. 161).

The words of the statute and the enabling rules convey the PUCO’s authonty over
reasonable arrangements. They arc not ambiguous. R.C. 4905.31 makes 1t clear that no
reasonable arrangement is lawful unless it has been filed with and approved by the Commission.
The Commission may change, alter, or modify a reasonable arrangement.

Tn the exercisc of its jurisdiction over reasonable arrangements, it can examine the “costs
incurred” and the “revenuc foregone” related o an economic development or job retention
program. Accordingly, the PUCO can determine whether POLR risk is a “cost incurred” and
whether it would amount to “revenue foregone” where the utility is not providing POLR services
and is not subject to POLR risk.

The Commission determined that the POLR risk was not a “cost incurred” under the
Ormet reasonable arrangement. (AEP Appx. 46-47; 84-85). Since the POLR charge
compensates utilities for a risk that a customer will shop and then return, when Ormet gave up its
right to shop, it eliminated the POLR risk. Hence, for this reasonablc arrangement customer
there is no POLR “cost incurred” under R.C. 4905.31(E) which could in turn be recovered as
“revenue foregone.” Tn examining “revenue foregone,” the PUCO rightly considercd other
factors (e.g., costs that a utility would avoid under the arrangement). Indeed under Ohio Adm.
Code 4901:1-38-08(A)(3) (OCC/OEG Appx. 6) cost savings to the electric utility are to be an
offset to the recovery of “delta revenues” 0 or the “revenue foregone” as the statute refers to

such revenues. The avoided POLR expense is essentially a cost savings to the Companies—the

M «Pyelta revenues” is a term used solely with respect to reasonable arrangement. It is defined as
“the deviation resulting from the difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement approved by the commission.” Obio
Admin. Code 4901:1-38-01(C). (OCC/OEG Appx. 5).
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Companies are Ormet’s only provider under the fen-year term of the agreement and there would
be no “costs incurred” for POLR risk or POLR services for this customer. Thus, there should be
no POLR revenues thal would be foregone under the agreement; instead the POLR 1isk and
POLR service would be avoided as a result of the agreement. They should be offset against the
permissible “revenue foregone” that is collected from CSP customers, as the PUCO corvectly
determined.

Morcover the Commission has a responsibility to ultimately determine whether the
proposed arrangement is reasonable and in the public interest. Part of such a determination
focuses on the cost imposed on the utility’s customers to subsidize the discounted rates. Whether
the discount subsidized by other customers should be offset by POLR revenues is merely one
factor the Commission can consider in reviewing a reasonable arrangement.

AEP’s interpretation of R.C. 4905.3 1(E)—that the Commission has no choice but to
permit the utility to recover “costs incurred” including “revenues foregone” -supersedes and
renders superfluous Commission review of such costs and revenues. The Companies’ forced
interpretation of R.C. 4905.31 secks to needlessly restrict the Commission from carrying out its
review. It should be rejected. AEP asks this Court to accept its construction of R.C. 4905.31
that limits the authority of the PUCO as established in the statute, inconsistent with its terms, and
the terms of the enabling rules. The Court should not accept such arguments.

Otherwise, there would appear to be no reason why the Court could not, as to any
legislation, alter it so as to make it conform to the utility’s idea as to what the act should have
been. Such a ruling would substitute the will and judgment of the General Assembly with the
will and judgment of the judiciary who have been selected to merely expound upon the law. The

Court has restricied the Commission from legislating and making changes to the statutory
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regulatory scheme in the past.”! The Court should heed its own advice here where therc is no
ambiguity in the provisions of R.C. 4905.31. The Appellants’ claims of error based on a forced

construction of R.C. 4905.31 should be rejected.

PROPOSITION OF LAW 2:

Chapter 4928 of the Revised Code does not prohibit 2 mercantile customer from
establishing a reasonable arrangement providing for an electric distribution utility to be its
exclusive supplier, subject to the Commission’s approval. Nor does Chapter 4928 of the
Revised Code prohibit the Commission from approving a reasenable arrangement with
such an exclusive supplier provision.

Tn its merit brief, AEP argues that the PUCQO’s adoption of an “involuntary” contract
between it and Ormet is unlawful because it violates well-established policy of the state and the
retail shopping provisions of $.B.3 and S.B. 221. (AEP Brief at 28-34). According to AEP,
approval of the exclusive supplier provision is contrary to the most basic and central premise of
$.B.3 and $.B. 221: the development of competitive electric generation markets for retail
customers. (AEP Briel at 28). AEP directs the Court to the codified policics contained in R.C.
4928.02 (C), (G), and (H) (AEP Appx. 10) as evidence of the policy. (AEP Brief'at 29). AEP
also makes reference to R.C. 4928.06 (AEP Appx. 14), claiming that the exclusive supplier
provision could not survive scrutiny under the factors the Commission looks to when
determining whether there is effective competition or reasonable alternatives for that service.

{AEP Brief at 30).

' See e.g. Consumers’ Counsel v. Public Util. Comm. (1981), 67 Ohio St.2d 153, 164, 21
0.0.3d 96, 423 N.E.2d 820, appeal dismissed (1982}, 455 U.S. 914, 102 S.Ct. 1267, 71 L.Ed.2d
455; Pike Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio 5t.2d 181, 22 0.0.3d 410, 429
N.E.2d 444 (no authority for the PUCO to enact an cxcise tax adjustment clause), Monigomery
County Bd. of Comm. v. Public Util. Comm. (1986}, 28 Ohio St.3d 171, 28 OBR 262, 503 N.E.2d
167 (no authority for the PUCO to authorize PIPP plan arrearages to be collected through the
EFC rate).
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Additionally, AEP complains that the PUCO ruling is unreasonable because it unduly
restricts retail competition and locks Ormet’s load out of the competitive market. (AEP Briel at
30). AEP alleges that “prohibiting shopping for such an enormous electric load 1s
unquestionably a major constraint on the competitive generation market in Ohio.” (AEP Brief at
31). No expert testimony is needed to enforce the clear policy ol the General Asscmbly, as
articulated in Chapter 4928, AEP claims after, coincidentally, sponsoring no testimony. (AEP
Briel at 32). AEP alleges as well that enforcing an cxclusive supplier provision contradicts the

public intercst and should be declared unconscionable and unenforceable. (AEP Bricf at 32).

A. R.C. 4905.31 clearly permits a mercantile customer to establish a reasonable
arrangement with an electric distribution utility, notwithstanding the
provisions of R.C. 4928.02 and 4928.06.

Ormet applied to establish a reasonable arrangement with AEP. (AEP Supp. 33). Ormet
chose 1o give up the right to shop for gencration service in exchange for a long-term exclusive
supplier agreement with AEP. Under the lon g—ierrh contract with AEP, Ormet is provided with
rates that are discounted from the otherwise applicable tariffs it would pay. Customers of AEP
were ordered to fund the entirc discount granted Ormet, primarily in order to retain Ohio jobs.
(AEP Appx. 44).

Ormet’s application to establish a reasonable arrangement with AEP was specifically
permitted under the revisions to R.C. 4905.31 that came with S.B. 221. $.B. 221 (OCC/OEG
Appx. 9-68) expanded the scope of reasonable arrangements under R.C. 4905.31 to allow
“mercantile customers” such as Ormet to unilaterally establish a reasonable arrangement, subject
to the PUCO’s approval. The General Assembly in R.C. 4928.01(A)(19) defined a mercantile
customer as meeting a minimum consumption -- more than 700,000 Kwh per year. (AEP Appx.

5). No maximum consumption was set to limit larger mercantile customers from establishing or
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cntering into reasonable arrangements. Nor did the General Assembly put restrictions on the
length of rcasonable mrangements when revisions to Chapter 4928 and R.C. 4905.31 were made
through 5.8, 221.

The General Assembly not only expanded reasonable arrangements under S.B. 221, but
also revised the introductory language of the statute. Specifically, the preamble to R.C. 4905.31
expands upon the chapters of the Revised Code that do not prohibit reasonable arrangements.
Among the chapters listed as not prohibiting rcasonable arrangements is Chapter 4928. This
Chapler was specifically added when S.B. 221 was enacted. (OCC/OEG Appx. 11).

Thus, noiwithstanding AEP’s arguments to the contrary, R.C. 4928.02 and 4928.06 do
not prohibit mercantile customers from establishing reasonable arrangements under R.C.
4905.31. The specific revised language of R.C. 4905.31 makes this abundantly clear.” AEP’s
arguments that the Commission violated Chapter 4928 of the Revised Code must fail as the plain
language of the statuc states that nothing in Chapter 4928 precludes reasonable arrangements,

including those containing exclusive supplier provisions.”

B. Chapter 4928 of the Revised Code does not prohibit the Public Utilities
Commission from approving a reasonable arrangement that encompasses an
exclusive supplier provision.

Contrary to AEP’s assertions otherwise, the Commission’s approval of the Ormet
reasonable arrangement is consistent with a number of the policies underlying S.B. 221.

Although one of the objectives of 8.B. 221 is to foster competition, AEP ignores the myriad of

2 See (AEP Appx. 89), where the PUCOQ acknowledged that, given the revised statutory
language, it could not find as a matter of law, that the proposed unique arrangement, which
includes an exclusive supplier provision, violates R.C. 4928.02.

3 Sec (AEP Appx. 89).
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other policies underlying S.B. 221—policies that are effectuated by the PUCO approving the
modified reasonable arrangement with Ormet.

Under R.C. 4928.02, the policies of the state include: (A) ensuring the availability of
“reasonably priced retail clectric service;”(B) providing customers with “the supplicr, price,
terms, conditions, and quality options that they elect to meet their respective needs;” (E)
“effective customer choice of retail electric service;(G) developing and implementing flexible
regulatory treatment; and (N) facilitating the state’s effectiveness in the global economy. (AEP
Appx. 10).

By approving the modified Ormet reasonable arrangement with the POLR offset, the
Commission can, consistent with R.C. 4928.02(A), attempt to ensure that reasonably priced
electric retail rates are available for both Ormet and the other customers of AEP who subsidize
the discount. Under the reasonable arrangement the Commission has permitted Ormet to choose
its supplier and the conditions of service that meet its necds, consistent with the policy directive
of R.C. 4928.02 (B) and (E). The Ormet reasonable atrangement is premised upon the concept
of permitting flexible regulatory treatment-—rates that vary from tari{f, and are tied to the world-
wide price of aluminum and to employee levels. This is the type of flexible regulatory treatment
referred to under R.C. 4928.02(G). Finally, Ormet has maintained that without the reasonable
arrangement it would not be able to remain competitive, given the fact that clectricity constitutes
30 to 35% of its cost of producing aluminum. (AEP Supp. 38-39). Ormet maintained that it
could 110t stay in business in Ohio if it did not receive some sort of discounted pricing under a

reasonable axrrangement.34 Thus approving the reasonable arrangement between Ormet and AEP,

** See Ormet Application at 7 (AEP Supp.33).
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in the PUCO’s view, facilitated the state’s effectiveness in the global economy, consistent with
R.C. 4928.02 (N).

Thus, even if onc were to accept AEP’s unsubstantiated contention that the competitive
market is theoretically injured by the Ormet contract, the Court should conclude that there are
countervailing and competing policies within Chapter 4928 that are fulfilled by upholding the
PUCO’s decision regarding the contract. At the very least the Court should be aware that had
this reasonable arrangement not been approved, and discounted electric rates not been given to
Ormet, Ormet alleged that it would have been difficult if not impossible for it to sustain its
operations n Ohio.*® Ormet might have shut down. The closing of its doors would have been
detrimental to the Ohio economy, the PUCO concluded, as evidenced by the significant
cconomic benefits the Commission found attributable to Ormet.’® AEP’s arguments should be

rejected.

PROPOSITION OF LAW 3:

The Commission’s decision to credit customers for POLR charges paid by Ormet to AEP
was reasonable and consistent with the modified electric security plan approved for AEP.

A. The PUCO’s decision was reasonable.

The Ormet arrangement was submitted to the PUCO for approval. Under R.C. 4905.31,
the PUCO may approve, change, alter, or modify such reasonable arrangements. The PUCO’s

decision in this respect is no different than any other decision of the PUCO. The decision must

3 See Testimony of Ormet Witness Tanchuk at 8 (testifying that Ormet’s economic survival
would be threatened if the unique arrangement was not approved). (OCC/OEG Supp at 71).

36 Sec (AEP Appx. 36), where the PUCO found considerable benefits to the Ohio economy from
Ormet’s continued operation. These included $195 million in employee compensation and
benefits to the regional economy; creation of an additional 2,400 jobs in the region, and $6.7
million in tax revenuc generated yearly. See also (OCC/OEG Supp at 38-67), Testimony of
Ormet Witness Coombs.
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be lawful and reasonable, and result in charges for service that are just and reasonable.”’ Tt must
be conveyed by findings of fact and written opinions sctting forth the rcasons prompting the
decisions arrived at, based on the findings of fact.*® That is precisely what happencd here.

The PUCO approved a modified reasonable arrangement between Ormet and AEP, which
requires AEP to credit its customers for provider of last resort revenues from Ormet. This credit
helps defray the cost of the discounted rates that AEP customers were ordered to subsidize.
Otherwise AEP would be assured of windfall revenues for POLR services thal are not being
provided to Ormet. For 2009, the POLR offset will diminish the Ormet discount subsidized by
AEP customers by approximately $11 million. (AEP Brief at 3). Each year thereafter, at least
through 2011, the POLR offset should be comparable assuming Ormet’s operations remain
consistent with its 2009 experience.

The Commission’s Order was reasonable in this regard because it recognized that AEP
will be the exclusive supplier to Ormet (AEP Appx. 46) and thus, there is no risk that Ormet will
shop for generation and then return to AEP. The Commission correctly concluded that if AEP
were to retain POLR revenues from Ormet, it would be compensated for a service it would not
be providing, (AEP Appx. 46). The Commission declined o require customers to fund an
additional subsidy to AEP for POLR. AEP instead was held harmless—it was permitted to
recoup 100% of the revenues for services it provided to Ormet, as if Ormet had been billed for
such services under standard tariff rates. The Commission properly excrcised its authority to

modify the reasonable arrangement proposed by Ormet to make the arrangement reasonable from

7 Qee R.C. 4905.22, requiring charges for electric services rendered to be just and reasonable.
(OCC/OEG Appx. 2).

% See R.C. 4903.09. (OCC/OEG Appx. 1).
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the perspective ol all involved, including the customers of AEP who pay increased rates to
substdize the Ormet discount.

Tn the Commission’s cvaluation of the POLR risks associated with Ormet, the
Commission recognized the significance of the Ormet agreement. That agreement, proposed by
Ormet, establishes AEP as the cxclusive supplier to Ormet over the next ten years. Ormet’s
agreement to stay with AEP directly aflects the POLR risks AEP will bear related to supplying
it. "The PUCO found there was no POLR risk posed by Ormet under the long-term agreement.
Thus, with no POLR risk being imposed on AEP, credits were ordercd for the POLR revenues
collected from Ormet. These credits are used to lessen customers’ subsidy of the Ormet
discount.

The Commission’s decision here is analogous to the treatment of shopping credits the
Court affirmed in Ohio Consumers’ Counsel v. Pub. Util. Comm.™ In that appeal, the
Commission had approved a proposal that aggregation customers™ be able to avoid a portion of
the rate stabilization charge if they committed to obtaining electric generation from another
supplier. The rate stabilization charge was the means, under S.B.3, for the utility to be
compensated for its provider of last resort risk.*! Although OCC and others challenged the
credits as discriminatory, this Court affirmed the PUCO. This Courl found that providing credits

or offsets 1o the rate stabilization charge was reasonable, as provider of last resort risks arc

3% Ohio Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-2110, 857
N.E.2d 1184, 921-27, reconsideration denied (2006), 109 Ohio St.3d 1509, 2006-Ohio-2998, 849
N.E.2d 1029,

W« A poregation customers” refers to customers taking service under a qualifying aggregation
program. Sec R.C. 4928.01(A)(13). (AEP Appx. 5).

H Ohio Consumers Counsel v. Pub. Util, Comm., 109 Ohio St.3d at 335, 857 N.E.2d at 1192,
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different for different customer groups.”* The Court recognized that since the aggregation
customers agreed to stay with the competitive provider and not return to the utility, the utility’s
POLR risks wcre greatly redneed.*

Here, the Commission has made the determination that the POLR risk related to one
customer, Ormet, is not like the POLR risks that other customers may impose on AFEP. Thisis
because Ormet, similar to the aggregation customers in Qhio Consumers’ Counsel v. Pub. Util.
Comm., chose to pursue an arrangement where there is no risk created that it will impose POLR
costs on the utility. That option was a reasonable arrangement under which AEP will be the
exclusive supplier of Ormet for the next ten years. The Commission then ordered credits to the
economic development rider the other customers pay to subsidize the discounted Ormet rates.
These credits are similar in concept to the credits permitted in Ohio Consumers’ Counsel v. Pub.
Util. Comm. The Commission’s finding here is entirely consistent with the principles of Ohio
Consumers’ Counsel v. Pub. Util. Comm. and acknowledges that POLR risks of a utility vary
greatly depending upon the unique circumstances of the customer and the nature of the service

provided. The Commission’s decision is reasonable and should be affirmed.

B. The PUCO?’s decision establishing SSO rates in the ESP proceeding does not
conflict with permitting POLR offsets under reasonable arrangements.

The Companies argue that the PUCO’s decision to allow Ormet to “effectively bypass”™

AEP’s “non-bypassable”** POLR charge conflicts with the PUCO’s decision in the ESP cases.

14, at 337, 857 N.E.2d at 1193,
14

# The Companics mischaracterize the POLR charge as “non-bypassable.” The Commission
specifically determined that the POLR charge was bypassable by customers who shop and agree
to return at market price. See (AEP Appx. 153). Its ruling applied to standard service offer
customers as well as customers in governmental aggregation programs. Sce (AEP Appx. 218).

25



(AEP Brief at 22). The Companies explain that the PUCO on rehearing rejected an OEG
proposal that would have allowed standard service offer customers 1o avoid a POLR charge i
they agreed not to shop during the ESP period. (AEP Briefat 23). The PUCO’s Entry on
Rehearing there upheld the “shopping rulc” that customers would be required to pay a POLR
charge during the time they are served under SSO rates cven if they agreed not to shop during
the ESP period. (AEP Brief at 22-24). The “exclusive supplic” provision of the Ormet
reasonable arrangement is no different than the OEG proposal rejected by the Commiission in the
ESP Eniry on Rehearing, claim the Companies. Thus, the Companies argue that to allow Ormet
to “cffectively bypass” the POLR charge is inconsistent with the Commission’s ESP ruling,

The Companies’ arguments miss the mark because they fail to recognize that the
Commission’s ESP shopping rule pertains to a specific set of customers --SSO customers -- who
are different in many respects from reasonable arrangement customers. S5O customers are
subject to rates set through standard service offerings approved by the PUCO m ESP
proceedings, governed by R.C. 4928.142. (AEP Appx. 18). Standard service offerings
essentially represent a cookie culter approach to reasonable generation rates.*’

Tn contrast, mercantile customers such as Ormet, who enter into or cstablish reasonable
arrangements, are subject to rates set through an entirely different process—a process which

recognizes the unique nature of each customer, or group of customers. Under R.C. 4905.31,

43 yet even within its standard service offer, the Commission recognized that there are varying
degrees of POLR risks imposed by standard service customers. Indeed the PUCO found that if
standard service offer customers made specific commitments to mitigate POLR risks imposed on
the Companies, they could avoid POLR charges. For instance if customers agreed to pay market
rates if they shopped and sought to return, then the PUCO found the POLR charges to such
customers could be avoided. The Commission’s Order here is consistent, not inconsistent with
the ESP Order. Like the ESP order which recognized that customer commitments can reduce or
climinate the Companies’ POLR risk, the Commission here recognizes a reasonable arrangement
customer’s commitment not to shop over the term of a contract eliminates the POLR risk to the
Companics.
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service under a reasonable arrangement allows for unique prices, terms, and conditions as
denoted by the flexible provisions of the statute permitting variable rates based on a number of
scenarios. Indeed as aptly noted by the PUCO, AEP itself cnumerated factors that 1t believes
distinguish Ormet from standard service customers. (AEP Appx. 87).

R.C. 4905.31 also establishes a discrete application process to be followed to obtain
approval of reasonable arrangements. R.C. 4905.31 delineates a separate PUCO approval
process for a proposed reasonable arrangement along with a discrete filing of the schedule of
rates conforming to the approved reasonable arrangement. Not only are reasonable arrangements
contlrolled by their own statute, but they are judged by a separate set of standards that have been
specifically developed and codified in the Ohio Admmisirative Codc*® as the enabling rules of
R.C. 4905.31. Those standards are not the same standards that apply to SSO rates established m
the Companies’ ESP, pursuant to provisions of R.C. 4928.143.

The Commission was correct in determining that the POLR ESP ruling that was rclated to
SSO customers was inapplicable to rcasonable arrangement customers. The Court should affirm
this decision. The Commission’s ruling was a sound ruling, and acknowledged the statutory
distinction between standard service offer customers and reasonable arrangement customers.”’
Moreover, the Conmmission’s ruling implicitly recognizes that any POLR risk that would come

from reasonable arrangement customers migrating—purchasing their generation from a

% See Ohio Admin. Code 4901:1-38 et seq. (OCC/OEG Appx. 5-6); (AEP Appx. 28-32).

' As the Ohio Supreme Court has noted,  utility’s provider of last resort risks are different for
different customer groups. OCC v. Pub. Util. Comm., 109 Ohio St.3d at 328, 337-338
(upholding additional shopping credits against the POLR charge--collected via a rate
stabilization charge--for residential aggregation groups and commercial and industrial customers
who agree not to return to the utility’s generation service during the rate plan and agree to pay
market price if they return).
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competitive supplier when the price is lower than the reasonable arrangement price—is quite

different from migration risks associated with SSO customers.

C. The Commission’s decision here does not undermine the modified ESP plan
approved by the PUCO.

The Companies argue that the Commission’s ruling undermines the modified ESP plan it
approved. (AEP Bricf at 24-27). The Companies allege that the POLR charge approved in the
ESP proceeding was based on approving a specific revenue requirement for POLR, and
interfering with the revenue stream (by reducing the POLR revenucs collected by the
Companies) is unreasonable and unlawful. (AEP Brief at 24-25). Additionally, the Companies
argue that the PUCO’s order modifies the total ESP package that the PUCO held lo be more
favorable in the aggregate than the expected results of the MRO. Modifying the package violates
the controlling statutory standard (R.C. 4928, 143(c)(1)) (AEP Appx. 21) and process
establishing an ESP, especially where the PUCO precludes full recovery of ESP rates, the
Companies arguc. (AEP Brief at 25).

The Companies appear to misapprehend the interplay between the reasonable
arrangements and the Companies” ESP. In the ESP, the Companies proposed an economic
development cost recovery rider to collect costs, incentives, and forcgone revenues associated
with new or expanding special arrangements for economic development and job retention.”
This is the very rider that will apply to the Ormet reasonable arrangement and will permit the
Companies to fund the costs, incentives, and foregone revenues associated with the approved

Ormet agreement. The Companies proposed in the ESP that the rider be set at zero, based upon

48 See In the Matter of the Application of Columbus Southern Power Company for Approval of
its Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Asseis, Case No. 08-917-EL-SSO et al., Testimony of Dave
Rausch at 12, Company Ex. 1; sce (AEP Appx. 160-161).

28



the fact that reasonable arrangements, as contemplated by R.C. 4905.31, had not been filed with
and approved by the PUCO at the time that the ESP plan was filed.

OCC advocated at that time for a PUCO ruling that reasonablc arrangement costs be
shared 50/50 between customers and the utility, based on past PUCO precedcnt.49 The
Companics on the other hand urged the PUCO to reject OCC’s recommendation, arguing that
cconomic development and full recovery of foregonc revenue is consistent with S.B. 221 and a
significant feature of its ESP plan. The Commission, however, did not reject OCC’s
recommendation but concluded that OCC’s concerns were “unfounded and unnecessary at this
stage.” Rather, the Commission concluded that it is “vested with the authority to review and
determine whether or not economic development arrangements are in the public interest.”

This ESP ruling reinforced the case by case approach to economic development
arrangements, which is consisient with prior Commission practice and the PUCO’s enabling
rales of R.C. 4905.31.5" The PUCO also conveyed its intent to deal with OCC’s concerns when
approval of the economic development arrangements is being sought. Thus, the PUCO left open
the door to arguments such as OCC’s that there should be some sharing of the economic
development costs.

Hence, “modifications” to the ESP, by virtue of economic development cases, were
anticipated and entirely consistent with the Commission’s ESP Order. AEP should not be heard

to complain now that such modifications are not permitted. AEP would have the PUCO shift the

balance of the ESP even further in favor of investors and against customers who are paying AEP

* See (AEP Appx. 160-161).
P14,
31 See Ohio Admin. Code 4901:1-38 et seq.
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tens of millions of dollars in subsidies even with the current crediting of POLR revenucs. This 1s
neither reasonable nor lawful. AEP’s arguments should be rejected.

Moreover, althongh AEP seeks to emphasize that the Commission characterized the
POLR revenue as a “revenue requirement,” the Court should not be misled to assume there is
precision in setting POLR that is normally found in establishing revenue requirements. Therc is
not. The POLR “revenue requirement” determined by the PUCO is simply a measure of the risk
that AEP bears that its customers will migrate or leave the standard service offer. It was derived
from a futures pricing model that assumed that the POLR costs equate to 2 series of options to
buy power and assumed 1o reasonable arrangements under R.C. 4905.31.°% The POLR charge
approved in the ESP is nothing but an output of the model, alfected by a series of inputs that
estimate risk. The output of the model which assumed no reasonable arrangements is unrelated
to the actual costs of migration and switching. Hence, relying on a “revenue requirement” that is
not cost based, and arguing that it equates to a guarantce of specific revenues is inconsistent with

how the POLR “cost” was derived. The Companies’ arguments should fail here.

PROPOSITION OF LAW 4:

Where appellants fail to raise specific grounds for rehea: ing before the Commission, the
Court lacks jurisdiction to consider those arguments

In AEP’s Proposition of Law 1II, AEP argues that the Commission’s conclusion that there
is no risk of Ormet shopping conflicts with controlling statutes and is otherwisc against the
manifest weight of the record. (AEP Brief at 34-41). Within this proposition of law AEP argues

that numerous contract provisions (2.03, 3.01, 3.02, and 8.01) aliow for early termination by

52 OCC and others have appealed this portion of the approved ESP in 5.Ct. Casc No. 09-2022.

3 e R.C. 4903.10 (OCC/OEG Appx. 1A); Consumers’ Counsel v. Pub. Util. Comm., 114 Ohio
St.3d 340, 349, 2007-Ohio-4276, 872 N.E.2d 269, 278.
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the PUCO, AEP, and/or Ormet. (AEP Bricf at 36). AEP avers that these conlract provisions
atlowing early termination of the contract create the risk that Ormet will be able to shop.

Under R.C. 4903.10(B) “[n]o party shall in any court urge or rcly on any ground for
reversal, vacation, or modification not so set forth in the application [for rehearing].” This Court
has consistently upheld the requirements of R.C. 4903.10 (and 4903.13), and has construed them
as mandatory, jurisdictional 1'equiremc:nts.5 * Most recently in Ohio Pariners jor Affordable
Energy v. Pub. Util, Comm.,>® this Court reiterated that setting forth specific grounds on
rehearing and identifying errors in a notice of appeal is a jurisdictional pre-requisite for 1is
review. The Court there precluded the appellant from raising issues it did not apply for rehearing
on.”®

Moreover, the Court has strictly construed the specificity requirements of R.C. 4903.10.%
In City of Cincinnati v. Pub. Util. Comm. et al.’®, the Court concluded that the General Assembly
intended to deny an appellant the right to raise a question on appeal where the appellant used a

shotgun instead of a rifle to hit the question. This specificity standard —shotgun or rifle- has been

referred to as the “strict specificity test” of R.C. 4903.10.% This Court has found that where an

4 Consumers Counsel v. Pub. Util, Comm. (1994), 70 Ohio St.3d 244, 247, 638 N.E.2d 550.

3 Ohio Partners for Affordable Energy v. Pub. Util. Comm., 115 Ohio St.3d 208, 211, 2007-
Ohio-4790, 1 14-16, 874 N.E. 2d 764.

5 See also City of Akron et al. v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155, 161-162, 9 O.0.
3d 122, 378 N.E.2d 480, 484-485 (proposition of law not asserted in application for rehearing
and not found in their notice of appeal may not be considered on appeal).

5T pise. Cellular, Inc. v. Pub. Util. Comm., 112 Ohio St.3d 360, 374-375, 2007-Ohio-53, 859
N.E.2d 957, § 59(finding that appellants grounds for rehcaring allege nothing more than broad,
general claims and thus appellants failed to preserve issues for appeal).

8 City of Cincinnati v. Pub. Util. Comm. (1949), 151 Ohio St. 353,378, 39 0.0. 188, 86 N.E.2d
10, 40.

%% See for example, Office of Consumers’ Counsel v. Pub. Util. Comm. of Ohio et al. (1994), 70
Ohio St.3d 244, 248, 638 N.E.2d 550, 553.
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application for rehearing docs not state specifically the ground on which the applicant
considers the PUCQO’s order to be unrcasonable and unlawful, it docs not comply with R.C.
4903.10.°°

Applying this standard to AEP’s application for rehcaring (AEP Appx. 51-74) reveals
that AEP used a shotgun approach in its rehearing and completely missed 1its target. It did not
raise the specific contract arguments that it is now presenting for the first time on brief and
hence, did not comply with R.C. 4903.10.

In its Application for Rehearing (AEP Appx. 51-74), Allegation of Error No. 1 is the only
assignment of error devoted to seeking a rehearing on the PUCO’s conclusion that Ormet
presents no risk of shopping. Error No. 1 reads as follows: “The Commission’s conclusion that
during the ten-year term of this unique arrangement there is no risk Ormet will be permitted to
shop for competitive generation and then return to AEP is unreasonable and conflicts with the
Commission’s orders in AEP’s ESP Cases, Case Nos. 08-917-EL-SSO and 08-918-EL-S50
(“ESP cases”).” (AEP Appx. 52). In the accompanying memorandum in support AEP presents
numerous arguments disputing the Commission’s no-risk finding. AEP specifically claims that
the PUCO’s authority to change, alter, or modify the reasonable arrangement under R.C. 4905.31
equates to a risk that the contract will be terminated and Ormet will be permitted to shop. (AEP
Appx. 54). Additionally AEP argues that the specific modifications the PUCO made requiring
employec levels and reductions in deferrals by April 2012 reflect a termination risk. (AEP

Appx. 54-55). AEP also argues that its past experience with Ormet is another ground for the

0 See Marion v. Pub. Util. Comm. (1954), 161 Ohio St. 276, 278-279, 53 0.0. 148, 119 N.E.2d
67; Conneaut Tel. Co. v. Pub. Util. Comm. (1967), 10 Ohio 8t.2d 269, 270, 39 0.0.2d 432,277
N.E.2d 409.
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Court to reverse the PUCQ’s conclusion that there is no risk of Ormet shopping. (AEP Brief at
36-37)."

There is no argument, however, found in AEP’s Application for Rehearing Error No. 1 or
the memorandum in support, that cven hints of its merit brief arguments that provisions m the
Ommet contract create a risk of early lermination. And yet, AEP presents these arguments in its
merit brief. (AEP Brief at 36). Those portions ol its brief that pertain to such arguments are
improper and should be struck under Ohio law.

Even il AEP’s argnments are considered on the merits, they fail. Should Ormet cancel
the contract early in order to shop, Ormet would nonctheless have to obtain distribution services
from AEP. Those distribution services would be subject to a POLR charge that is bypassable
only under certain conditions.”* Under those circumstances, the rcasonable arrangement would
have terminated and along with it the customers’ subsidy of the discounted rates under the Ormet
reasonable arrangement. In turn, any POLR revenucs paid by Ormet, as a distribution only
customer, would no longer be credited to AEP customers. AEP would actually be subject to
POLR risk for Ormet, and thus would be providing POLR service to Ormet, justifying retention
of POLR revenues collected from Ormet.

Tnn contrast, under the current reasonablc arrangement, AEP is not providing POLR
services, nor is it incurring POLR risk. Through a direct customer subsidy of the Ormet discount
the Companies receive 100% of the revenues for services they provide o Ormet, just as if Ormet

had otherwise paid non-discounted standard tariff rates. The Commission however, deemed it

6l ARP also argues about the PUCO’s revised approach on rehearing of cxamining only the first
three years of the contract. This portion of the brief (along with others) was the subject of
OCC/OEG’s motion to dismiss, filed with this Court on February 5, 2010. There has been no
ruling, to date, on this motion.

2 Qee footnote 2.
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inappropriate for AEP to retain revenues over and above 100% of the discount for Ormet
discount. Tt denied AEP the right to collect windfall revenues for POLR services not provided

and POLR risk not incurred. The PUCO was correct in its ruling. The Court should affirm.

PROPOSITION OF LAW 5:

A finding and order by the commission will not be disturbed unless it appears from the
record that the finding and order are manifestly against the weight of the evidence and are
so clearly unsupported by record as to show misapprehension or mistake or willful
disregard of duty.”

Tn its Proposition of Law 1T, AEP alleges that the PUCO’s conclusion that there 1s no
risk of Ormet shopping during the term of the contract and returning to SSO service is against
the manifest weight of the evidence. (AEP Brief at 34-41). AEP alleges that the PUCO’s
authority to change, alter, or modify the reasonable arrangement under R.C. 4905.31 equates to a

| risk that the contract will be terminated and Ormet will be permitted to shop. (AEP Brief at 35).
Within this proposition of law AEP argues as well that numerous contract provisions (2.03, 3.01,
3.02, and 8.01) allow for carly termination by the PUCO, AEP, and/or Ormet. (AEP Brief at 36).
AEP avers that these contract provisions allowing early termination of the contract create the risk
that Ormet will be abie to shop. Additionally AEP argues that the specific modifications the
_PUCO made requiring employee levels and reductions in deferrals by April 2012 reflect a
termination risk. (AEP Brief at 36). AEP also argues that “unforeseen developments” with

Ormet “could well cause a modification or termination of the contract.” (AEP Brief at 35). AEP

regales the court with its factual history with Ormet which it believes is another ground for the

3 Cleveland Electric Hluminating Co. v. Pub. Util. Comm. (1975), 42 Ohio $t.2d 403, 71 0.0.2d
393, 330 N.E.2d 1, syllabus 98, writ of certiorari denied (1973), 423 U.S. 986, 96 5.Ct. 393, 46
L.Ed.2d 302.
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Court to reverse the PUCO’s conclusion that there is no risk of Ormet shopping. (AEP Brief at
36-37)."*

At the outset there is a fundamental flaw in the Companies” arguments. The Companies
appear to argue that the Court should reversc the Commission’s finding in the initial Opinion
and Order that there is no risk that Ormet will shop during the 10-year duration of the contract.
(AEP Brief at 34). This approach fails to recognize that the initial Opinion and Order was
revised on rehearing in response to the Companies’ application for rehearing. 1n the Entry on
Rehearing the PUCO clarified that its ruling was limited in scope to the duration of the
Companies’ electric security plan. “It is not necessary to reach the question of whether Ormet
can shop beyond the duration of the current ESP” opined the PUCO. (AEP Appx. 84).
Accordingly, the PUCO approved POLR credits for the three-year period, and not the ten-year
periéod originally proposed in its initial Opinion and Order. Thus, this Court need not reach the
issue of whether the PUCO erred in its initial finding of no risk during the ten-year contract.
Any opinion expressed on this issue would be merely advisory and not in accord with the long
standing practice of courts to decline to render advisory opinions.”

The factuzﬂ issue, as the PUCO has redefined it through its “revised approach on
rehearing,” is whether, during the three year period from 2009 through 2011, there is a risk that
Ormet will shop and impose POLR obligations upon AEP. Yet, this was an issue that the
Companies chose not to apply for rehearing on, but appears in promiﬁent fashion 1n the

Companies® brief. The Companies argue it as “as a rclated matter.” (AEP Brief at 34). As OCC

% ARP also argucs about the PUCO’s revised approach on rehearing of examining only the first
three years of the contract. This portion of the bric[ (along with others) was the subject of
OCC/OEG’s Motion to Dismiss.

65 State ex rel. White v. Kilbane Koch, 96 Ohio St.3d 395, 2002-Ohio-4848, 775 N.E.2d 508, 18
(citations omitled).
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and OEG argued in their joint motion to dismiss, because the Companies failed to comply with
R.C. 4903.10 and 4903.13, the Court has no jurisdiction to hear the Companies’ arguments.*
The Court, thus, cannot entertain the Companics’ arguments against the revised approach on
rehecaring.

This inevitably leads to the conclusion that the Companies have no grounds to argue
against the PUCO’s findings on the risk of shopping imposed by Ormct under the contract. The
Companies Proposition of Law 11T is lefl without legs to stand on. Nonetheless, with no ruling
on the OEG/OCC Joint Motion at this time, OCC and OEG respond to the Companics’
argnments on the PUCO’s revised approach on rehearing. In this regard, OCC and OEG rcquest
that if the Court subsequently grants OCC/OEG’s Motion to Dismiss on this issue, that
arguments contained in this Appellee Brief be stricken. This would facilitate judicial efficiency
and avoid creating an opportunity for the Companies to reintroduce their arguments in the form

of a reply to Appellees” brief.

A. AEP has failed to prove that the Commission’s findings on risk are against
the manifest weight of the evidence and show misapprchension, mistake, or
willful disregard of duty.

This Court has consistently held that as to findings of fact, the Commission’s Order will

not be disturbed unless it appears that the Order is against the manifest weight of the cvidence

67

and shows misapprehension, mistake, or willful disregard of duty.”” The standard of review has

been interpreted to mean that the Court will not substitute its judgment for that of'the

% See Joint Motion fo dismiss, filed February 5, 2010. The Court has not yet ruled on this
motion.

7 Cleveland Electric Hluminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330 N.E.2d 1,
syllabus 98.
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Commission.”® Additionally, the Court has opined that in its review it will not reweigh evidence
on factual questions when there is sufficient probative evidence in the record to enable it to
conclude that the PUCO’s opinion is nol manifestly against the weight of the evidence.” Indeed
this Court has opined that it will not reverse the PUCO based on conjecture.”’

The burden of proof in this regard rests solely on the Appellant.”" This Court has
recognized that this burden is difficult to sustain because it has consistently found it proper to
defer to the PUCO in matters that require the PUCO’s expertise and discretion.”™

In the proceeding below AEP presented no witnesses to testify that the Ormet ten-year
contract presented the POLR risks it now complains of. Nor did any party to the proceeding. In
fact, AEP presented no testimony at all. Neither did AEP (or any other party) conduct any cross-
examination of the other OCC, Staff, or Ormet witnesses on this issue. Hence, there is no
evidence in the record to support AEP’s assertion that Ormet could shop during the three-year
term, or that 11 would shop.

Indeed AEP’s arguments were presenied in AEP’s post hearing brief and are based in part
upon conjecture or speculation about what may occur in the future with respect to Ormet’s
aperations, based on past events. For instance, AEP clings to the recent extra-record information

that the “futurc operations of Ormet has been cast in uncertainty,” claiming that “some other

o8 Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio 5t.3d 571, 578, 2004-Ohi10-68906, 820
N.E.2d 921, 429, (citation omitted).

 Cleveland Electric Huminating Co. v. Pub. Util. Comm.(1996), 76 Ohio St.3d 163,165, 666
N.E.2d 1372, 1375 (citation omitted).

1 ima v. Pub. Util. Comm. (1922), 106 Ohio St. 379, 1 Ohio Law Abs. 77, 140 N.E. 147.

' See for example, AK Steel Corp. v. Pub. Util. Comm. (2002), 95 Ohio St.3d 81, 86, 765 N.E.2d
862, 867.

2 See Cincinnati Bell Tel. Co. v. Pub.Util. Comm. (2001), 92 Ohio 5t.3d 177, 179-180, 749
N.E.2d 262.



unforescen future development” could occur to cause the termination of the contract. (AEP Brief
at 35). Additionally, the Companies lament their past experience with Ormet,” which they
believe shows that a risk exists over the next two years that Ormet will shop. (AEP Bricf at 36-
37). Thesc grounds are not only conjecture, but they reflect information hastily pulled together
and plopped in front of the PUCO for the {irst time in AEP’s application for rehearing. Tt is not
information found in the record; nor did the Companies seck to introduce the information
through appropriate channels such as administrative notice. Thus, the Compamies seek to reverse
the PUCO based in part on extra-record information that is no more than conjecture. The Court
should reject this approach as prohibited under its well-established precedent that rejects
conjecture as a basis to reverse the PUCO on questions of fact,™

Similarly, the Commission should also reject the Companies’ arguments that the PUCO’s
authority to modify or terminate the contract under R.C. 4905.31(E) (AEP Brief at 35) equate to
arisk that Ormet will be able to shop. As the Commission noted in its Entry on Rehearing any
modification or termination of the contract would take place only after notice and opportunity for
a hearing. (AEP Appx. 84). Thus, AEP would, as an affected party, have the opportunity to be
heard on the modifications, and could object to such modification or termination. The
Commission would be held to the standards prescribed in the statute, as well as the ecnabling
rules, and general rules with respect to PUCO orders—standards which are not lightly met and

do not permit arbitrary termination or modification of a rcasonable arrangement.

7* The Companies refer to outside-the-record information related to the transfer of Ormet outside
the Companics’ service territory, and its return, with AEP’s consent. AEP believes this
information is relevant to shopping risk during 2009-2011. (AEP Brief at 36-37, foolnotes 16,
17). The PUCO correctly ruled that such information “has no bearing on the risk of Ormet
shopping for a competitive retail electric provider.” (AEP Appx. 85).

™ See Lima v. Pub. Util. Comm., 106 Ohio St. 379, 140 N.E. 147.
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In stark contrast to the outside the record conjecture posed by AEP in its brief, is the
record evidence in the proceeding that establishes no evidence of POLR risk for Ormet during
the threc-year ESP period. What the record did establish is that Ormet has made a decision not
to shop. It was Ormet that proposed to commit for ten years to obtain all of its electric
requirements exclusively from AEP. Ormet’s decision was declared in its Application, and its
witnesses supported its commitment.”® The Commission’s Order simply ratified Ommet’s
decision to make AEP its exclusive supplier for the next ten years.

Morcover, what is conspicuously absent from the record, 1s any attempt by AEP to
protect itself from the risk of Ormet shopping. If AEP believed that the contract presented a
significant risk of shopping, why didn’t AEP propose that the Commission modify the terms of
the contract to provide it protection? For instance, AEP could have proposed a liquated damages
clause be inserted to protect itself in the event that Ormet broke the agreement to shop. But AEP
did not.

AFP has thus failed to sustain the heavy burden of an appetlant challenging a fact finding
of the PUCQ on appeal. AEP did not provide any affirmative record evidence to show that the
PUCO’s finding was against the manifest weight of the evidence. In faci, the record evidence
supports the opposite conclusion—that there is no risk of Ormet shopping during the first three
years of the contract. Additionally, AEP has not shown how the PUCQO’s finding shows
misapprehension, mistake, or willful misapprehension of duty. Accordingly, the Court should

affirm the PUCO’s order in this respect.

75 Qee Direct Testimony of Ormet Witness Henry W. Fayne at 6 (OCC/OEG Supp. 35).
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1V. CONCLUSION

Under R.C. 4905.31, the Commission has plenary authority over reasonable arrangements
entered into between a mercantile customer and an electric distribution utility. The Commission
may change, alter or modify every reasonable arrangement. No reasonable arrangement is
fawful unless it is approved by the Commission. As part of the Commission’s dutics under R.C.
4905.31, it must review the “costs incurred” and the “revenue foregone™ in conjunction with a
reasonable arrangement. It has the authority and duty to determine whether the arrangement isin
the public interest, and if it is not, it must modify the arrangement accordingly.

The Commission in the proceeding below reviewed the Ornet arrangement and
determined that a number of modifications were needed before the arrangement could be
approved. Its approack presented a balanced solution between all of the interested parties—the
customers funding the discounted rates, the customer secking discounted rates, and the utility
providing service. Moreover the PUCQ’s approach was tailored to save 900 jobs in eastern Ohio
that Ormet alleged were in jeopardy without discounted clectric rates.

The Commission’s solution was to approve, with modifications, the reasonable
arrangement whereby AEP was to become the exclusive supplier to Ormet for the next ten years.
The PUCO deemed it appropriate for AEP customers to fund 100% of the discounted rates for
services provided to Ormet, but ordered the costs of the discount to be mitigated. Customers
funding the discount were to be credited with provider of last resort revenuces collected from
Ormet. Indeed the Commission found that under exclusive arrangement, there was no risk that
Ormet would shop, and thus no need to compensate AEP for a risk it would not incur and POLR

services it would not be providing.
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The Companies have failed to show that the Commission’s actions were unlawful. The
Commission has full authority under R.C. 4905.31 to consider “costs incuired” and to offset
“revenue foregone” by costs avoided by the utility. Here there will be no costs incurred for
POLR services because Ormet cannot shop under the exclusive contract. Rather, there will be
avoided costs for AEP, which may properly be offset against “revenue foregone.” Additionally,
the PUCO found that permitting the reasonable arrangement to go forward is consistent with
numerous policy mandates of R.C. 4928.02, including customer choice, regulatory flexibility,
and facilitating Ohio’s competitiveness in the global economy. In fact, Ormet testitied that
without the reasonable arrangement, it did not believe it could sustain operations in Ohio.

The Companies have failed as well to show that these Commission actions were
unreasonable. Tn seeking to overturn the Commission on factual findings, the Companies bear a
heavy burden. They have not sustained this burden. The Companies have not shown that the
Commission’s Order shows misapprehension, mistake, or willful disregard of duty.

The Court should affirm the Commission’s solution to sustain jobs in Ohio, while at the
same time, recognizing the resources of other customers to subsidize discounted rates are not
unlimited. AEP has been held harmless—it will be receiving 100% of the revenues for services
provided to Ormet. But AEP wants more. Tt secks to line its pockets, at customers’ expense,
with additional POLR revenues—revenues that it would have received if it had to provide POLR
services and had POLR risk under this reasonable arrangement. The PUCO ruled, however, that
AEP did not have to provide POLR service and had no POLR risk under the ten-year
arrangement.

AEP’s quest to squecze more revenues {rom its customers for service it is not providing

should be denied. Accordingly, AEP’s appeal should be rejected. This Court should affirm the
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PUCO’s ruling and ensure that Ohio customers have the rate protections intended by the General

Assembly—those in particular that include ensuring reasonably priced retail clectric service is

available to consumers.
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Lawriter - ORC - 4903.09 Written opinions filed by commission in ail contested cases. Page | of |

4903.09 Written opinions filed by commission in all
contested cases.

In all contested cases heard hy the public utHities commission, a complete record of all of the
proceedings shall -be made, including a transcript of all testimony and of all exhibits, and the
cormmission shall fite, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the degjsions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

http://codes.ohio.gov/orc/4903.09 000001 -2/22/2010



Lawriier - UKL - 493, 10 Appucanon for reheanng, Page 1 of 1
pp g g

4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person of by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such appiication shall be filed within thirty days after the entry
of the order upeon the journal of the commission, Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had in any other proceeding, any affected

persen, firm, ar corporation may make an application for a rehearing within thirty days after the entry- - =~ -

of any final order upon the journal of the commission. Leave to file an application for rehearing shall
not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding
unless the commission first finds:

{A) The applicant’s failure to enter an appearance prior to the entry upon the journai of the
cammission of the order cormnplained of was due to just cause; and,

(B} The interests of the applicant were not adequately considered in the proceeding. Every applicant
for rehearing ar for leave to file an application for rehearing shall give due notice of the filing of such
application to all parties who have entered an appearance in the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or untawful. No party
shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in
the application. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. In all other cases the making of such an application shall not excuse any person
from complying with the crder, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such application for rehearing has been filed, the commission:
may grant and hold such rehearing on the matter specified in such application, If in its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance in the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it is denied by
operation of law. If the commission grants such rehearing, it shall specify In the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional
evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such-rehearing, the
commission is of the opinfon that the original order cor any part thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the:same; otherwise

such order shall be.affirmed. An order made after such rehearing, abrogating or modifying the originalsis
order, shall have the same effect as an original order, but shall not affect any right or the enforcement -+

of any right arising from or by virtue of the criginal order prior to the receipt of notice by the affected
party of the filing of the application for rehearing. No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission
for a rehearing.

Effective Date; 09-29-1997

000001A

http://codes.ohio.gov/ore/4903.10 2/24/2010



Lawriter - ORC - 4905.22 Service and facilities required - unreasonable charge prohibited.  Page Lof 1

4905.22 Service and facilities required - unreasonable
charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility
shall furnish and provide with respect to its business such instrumentalities and facllities, as are
adequate and in all respects just and reasonable. All charges rnade or demanded for any service
rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law
or by order of the public utilities commission, and no unjust or unreasenable charge shall be made or
demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the
commission,

Effective Date: 10-01-1953

http://codes.ohio.goviorc/4903.22 000002 2/2212010
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4905.33 Rebates, special rates, and free service
prohibited.

(A} No public utility shall directly or indirectly, or by any special rate, rebate, drawback, or other device
or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or
lesser compensation for any services rendered, or o be rendered, except as provided in Chapters
4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code, than it charges, demands,
collects, or receives from any other person, firm, or corporation for doing a like and contemporaneous
service under substantially the same circumstances and conditions.

{B) No public utility shall furnish free service or service for less than actual cost for the purpose of
destroying competition.

Effective Date: 01-01-2001

http://codes.ohio.gov/ore/4905.33 000003 ' 2/22/2010



Lawriter - ORC - 4905.35 Prohibiting discrimination. Page 1 of ]

4905.35 Prohibiting discrimination.

{A) No public utility shall make or give any undue or unreascnable preference or advantage to any
person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue
or unreasconable prejudice or disadvantage.

{B)(1) A natural gas company that is a public utility shall offer its requlated services or goods to all
simitarly situated consumers, including persons with which it is affihated or which it controls, under
comparable terms and conditions.

{(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that
includes both regulated and unregulated services or goods shal! offer, on an unbundled basis, to that
same consumer the regulated services or goods that would have been part of the bundled service,
Those regulated services or goods shall be of the same quality as or better guality than, and shall pe
offered at the same price as or a better price than and under the same terms and conditions as or
better terms and conditions than, they would have been had they been part of the company’s bundied
service.

{3} No natural gas company that is a public utility shall condition or limit the dvailability of any
regulated services or goods, or condition the availability of a discounted rate or improved quality,
price, term, or condition for any regulated services or goods, on the hasis of the identity of the supgplier
of any other services or goods or on the purchase of any unregulated services or goods from the
company.

Effective Date: 09-17-1996

http://codes.ohio.gov/orc/4905.335 000004 2/22/20106
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4901:1-38-01 Definitions.

(A) “Affidavit” means a written declaration made under oath before a notary public or other authorized
officer.

(8} “Commission” means the public utilities commission of Ohio.

(C) “Delta revenue” means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by the
commission.

(D) “Electric utility” shall have the meaning set forth in division (AX(11) of section 4928.01 of the
Revised Code.

{E} “Energy efficiency production facilities” means any customer that manufactures or assembles
products that promote the more efficlent use of energy (i.e., increase the ratio of energy end use
services {i.e., heat, light, and drive power) derived from a device or process to energy inpuis
necessary to derive such end use services as compared with other devices or processes that are
commonly installed to derive the same energy use. services); or, any customer .that manufactures, .
assembles or distributes products that are used in the production of clean, renewable energy.

(F) “Mercantile customer” shall have the meaning set forth in division {(A){(19) of section 4928.01 of the
Raevised Code,

(G) “Nonfirm electric service” means electric service provided pursuant to a schedule filed under
section 4505.30 or 4928.141 of the Revised Code, or pursuant to an arrangement upder section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the
customer to curtail or interrupt electric usage during nonemergency circumstances upon netification by
the electric utility. '

(H) “Staff” means the staff of the commission or its authorized representative.
Hfective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111,15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

hitp://codes.ohio.gov/oac/4901%3 A1-38-01 000005 2/23/2010
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4901:1-38-08 Revenue recovery.

(A) Each electric utility that is serving customers pursuant to approved reasonable arrangements, may
apply for a rider for the recovery of certain costs agsociated with its delta revenue for serving those
customers pursuant to reasonable arrangements in accordance with the following:

(1) The approval of the request for revenue recovery, including the level of such recovery, shall be at
the commission’s discretion.

(2) The electric utility may request recovery of direct incrermenta! administeative costs reiated to the
programs as part of the rider. Such cost recovery shall be subject to audit, review, and approval by the
commission.

(3) For reasonable arrangements in which incentives are given based upon cost savings to the electric
utlfity {including, but not limited to, nonfirm arrangemeants, on/off peak pricing, seasonal rates, time-of
-day rates, real-time-pricing rates), the cost savings shall be an offset to the recovery of the delta
revenues,

(4) The amount of the revenue recovery rider shall be spread to.all customers in proportion to the
current revenue distribution between and among classes, subject to change, alteration, or maodification
by the commission. The electric utility shall file the projected impact of the proposed rider on all
customers, by customer class.

('5) The rider shall be updated and reconciled, by application to the commission, semiannuaily. Al data
submitted in support of the rider update is subject to commission review and audit.

(B} If it appears to the commission that the proposals in the application may be unjust and
unreasonable, the commission shall set the matter for hearing.

(1) At such hearing, the burden of proof to show that the revenue recovery rider proposal in the
application is just and reasonable shall be upon the electric utility.

(2) The revenue recovery rider shall be subject to change, alteration, or modification by the
commission.

{3) The staff shall have access to all customer and electric utility information related o service
provided pursuant to the reasonable arrangements that created the delta revenue triggering the
electric utitity’s application to recover the costs associated with sald delta revenue.

{C) Affected parties may file a motion to intervene and fite comments and objections to any application
filed under this rule within twenty days of the date of the filing of the application.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

kule Amplifies: 4905.31, 4928.02

0006
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(127th General Assem%y}
{Amended Substitute Senate Bill Number 221}

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34,
4928.35, 4928.61, 4928.67, 4929.01, and 4929.02; to
enact sections 9.835, 3318.112, 4928.141, 4928.142,
4928143, 4928.144, 4928.145, 4928.146, 4928.151,
4928.24, 4928.621, 4928.64, 4928.65, 4928.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928.41,
4928.42, 4928.431, and 4928.44 of the Revised Code to
revise state energy policy 1o address electric service price
regulation, establish altemative energy benchmarks for
electric distribution utilities and electric  services
companies, provide for the use of renewable energy
credits, establish energy efficiency standards for electric
distribution utilities, require greenhouse gas emission
reporting and carbon dioxide control planning for
utility-owned generating facilities, authorize energy price
risk management contracts, and authorize for natural gas
utilities revenue decoupling related to energy
conservation and efliciency.

Be il enacted by the General Assembly of the State of Ohio:

Section 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928.143, 4928.144, 4928.145, 4928.146, 4928.151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of
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Sec. 4905.31. Exeept-as—provided-in—seetion-4933-20-of-the-Revised
Cede: Chapters 4901, 4903., 4905., 4907, 4909., 4921., and 4923., 4927,
4928., and 4929, of the Rev:sed Code do not pmhiblt a pubhc utility from
filing a schedule or gstablishing or entering into any reasonable arrangement
with another pubhc utihty or thh gm_gr_mgm_gf its customers, consumers,

prowdmg for any of the following:
(A) The division or distribution of its surplus proﬁts
{B) A shding scale of charges, including variations in rates based upon

tH-Stipulated s;mla;gd variations in cost as provided in the schedule or
arrangements

{C) A minimum charge for service to be rendered unless such minimum

- charge- is~ madeor-prohibited by ‘the terms-of the franchise; grant; or—

ordinance under which such pubhc utility is operated;
(D) A classification of service based upon the quantity used, the time

when used, the purpose for which used, the duration of use, and any other
reasonable consideration;

(E) Any other financial device that may be practicable or advantageous
to the parties interested. Ne In_the case of a schedule or arrangement

congeming a gj,;blig uti hgg clectric light company, such other financial
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1'_~§Q such gghg_dnm amgement—ﬂhdmg-ee&bmm—eh&ge-
s is lawfut unless it 1s ﬁied wzth and

Every such public utility is required to conform its schedules of rates,
tolls, and charges to such arrangement, sliding scale, classification, or other
device, and where variable rates are provided for in any such schedule or

arrangement, the cost data or factors {upon which such rates are based and
fixed shali be fi led with the commnssmn in such form and at such times as

Every such &hﬁdﬂ&ﬂm&lﬁ arrangemem--shdmg-seab—m

e ¢ g S dewiee shall be under the supervision

am:l regulanmr'cf thv commsmn, am:t is subject to change, alteration, or— T

modification by the commission.

Sec. 4928.01. (A) As used in this chapter:

(1) "Ancillary service” means any function necessary to the provision of
electric transmission or distribution service to a retail customer and includes,
but is not limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control service;
reactive supply from transmission resources service; regulation service;
frequency response service; energy imbalance service; operating
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reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service, real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.

(2) "Billing and collection agent” means a fully independent agent, not
affiliated with or otherwise controlled by an electric utility, electric services
company, electric cooperative, or governmental aggregator subject to
certification under section 4928.08 of the Revised Code, to the extent that
the agent is under contract with such utility, company, cooperative, or
aggregator solely to provide billing and collection for retail electric service
on behalf of the utility company, cooperative, or aggregator.

(3) "Centified territory” means the certified territory established for an
electric supplier under sections 4933.81 to 4933.90 of the Revised Code as
{4) "Competitive retail electric service” means a component of retail
electric service that is competitive as provided under division (B) of this
section,

(5) "Electric cooperative” means a not-for-profit electric fight company
that both is or has been financed in whole or in part under the "Rural
Elecirification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transmit, or distribute electricity,
or a not-for-profit successor of such company.

(6) "Electric distribution utility” means an electric utility that supplies at
least retail electric distribution service.

(7) "Electric light company” has the same meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent that it consumes electricity it so produces or
to-the-extent-it, sells that electricity for resale be iy L O
ahb ¢ Pip 211 * S 0O = 1)

aiil e C LT A% A A ZCHCTAiits sdb:as [} LKL
(8) "Electric load center" has the same meaning as in section 4933.81 of
the Revised Code.

T (‘}}“Elecmvserwcescompmy"mmsan elecmchghtcumpanythat Ag

engaged on a for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of only a competitive retail electric service in this
state. "Electric services company” includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing
and collection agent.

{10) "Electric supplier” has the same meaning as in section 493381 of
the Revised Code.
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(11) "Electric utility” means an electric light company that has a
certified territory and is engaged on a for-profit basis either in the business
of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Electric utility” excludes a municipal electric
utility or a billing and collection agent.

(12) "Firm electric service” means electric service other than nonfirm
electric service.

{(I3) "Governmental aggregator” means a legislative authority of a
municipal corporation, a board of township trustees, or a board of county
commissioners acting as an aggregator for the provision of a competitive
retail electric service under authority conferred under section 4928.20 of the
Revised Code.

(14} A person acts “knowingly," regardless of the person’s purpose,
when the person is aware that the person's conduct will probably cause a
cerfain result or will probably be of a certain nature. A person has
knowledge of circumstances when the person is aware that such
circumstances probably exist.

{15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility rates” means the level of funds
specifically included in an electric utility's rates on October 5, 1999,
pursuant (o an order of the public utilities commission issued under Chapter
4905, or 4909. of the Revised Code and in effect on October 4, 1999, for the
purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a
stipulation or contract.

(16) "Low-income customer assistance progrars” means the percentage
of income payment plan program, the home energy assistance program, the

home weatherization assistance program, and the targeted energy efficiency
and weatherization program.

- (17)-"Market development period® for-an-electric-utility-means- the —

period of time beginning on the starting date of competitive retail electric
service and ending on the applicable date for that utility as specified in
section 4928.40 of the Revised Code, irrespective of whether the ufility
applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a
sustained price for a product or service above the price that would prevail in
a competitive market.

{19) "Mercantile cemmereinl customer” means a commercial or
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industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one
or more states.

(20) "Municipal electric utility” means a municipal corporation that
owns or operates facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service” means a component of
retail electric service that is noncompetitive as provided under division (B)
of this section.

(22) "Nonfirm electric service" means electric service provided pursuant
1o a schedule filed under section 4905.30 of the Revised Code or pursuant to
an arrangement under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer to curtail
or interrupt electric usage during nomemergency circumstances upon
notification by an electric utility.

(23) "Percentage of income payment plan arrears” means funds eligible
for collection through the percentage of income payment plan rider, but
uncollected as of July 1, 2000

(24) "Person" has the same meaning as in section 1.59 of the Revised
Code.

(25) “Advanced energy project” means any technologies, products,
activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clean, renewable energy for
industrial, distribution, commercial, institutional, governmental, research,
not-for-profit, or residential energy users—Such-energy-ineludes, including,
but i3 not limited to, wind-pewer-gee pt-eperay—seler-thermal-eners:

L tat Iy LY HEbsRes = stes b XA =

pel-pe aotRerr e

4928.6 t vi 3

(26) "Regulatory assets” means the umimortized net regulatory assets
that are capitalized or deferred on the regulatory books of the electric utility,
pursuant to an order or practice of the public utilities commission or
pursuant to generally accepted accounting principles as a resuit of a prior
commission rate-making decision, and that would otherwise have been
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charged to expense as incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets” includes, but is not lmited to, all deferred
demand-side management costs; all deferred percentage of income payment
plan arrears; post-in-service capitalized charges and assets recognized in
connection with statement of financial accounting standards no. 109
(receivables from customers for income taxes); future nuclear
decommissioning costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utility; and fuel costs currently deferred
pursuant to the terms of one or more settlement agreements approved by the
commission.

(27) "Retail electric service” means any service involved in supplying or
arranging for the supply of electricity to ultimate consumers in this state,
from the point of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes one or more of the following
“service components”: generation service, aggregation service, power
marketing service, power brokerage service, (ransmission service,
distribution service, ancillary service, metering service, and billing and
collection service.

£29)(28) "Starting date of competitive retail electric service” means
January 1, 2001; ided-in-divisi i ien.

(36329} "Customer-generator" means a user of anet metering system.

B3H)(30) "Net metering” means measuring the difference in an
applicable billing period between the electricity supplied by an electric

service provider and the electricity generated by a customer-generator that is

Tod back 6 the electric service provider. T

G331} "Net metering system” means a facility for the production of
clectrical energy that does all of the following:

{ay Uses as its fuel either solar, wind, biomass, landfill gas, or
hydropower, or uses a microturbine or a fuel cell;

(b} Is located on a customer-generator's premises;

(c} Operates in parallel with the electric utility's transmission and
distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's

000016
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requirements for electricity.
23)(32) "Self-generator” means an entity in this state that owns of hosts

i ises an electric generation facility that produces electricity
primarity for the owner's consumption and that may provide any such excess
electricity to retatb-elestrie—service-previders another entity, whether the
facility is installed or operated by the owner or by an agent under a contract.
3] ate plan” means the standard service er in effect on the

Ly
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{B) For the purposes of this chapter, a retail electric service component
shall be deemed a competitive retail electric service if the service
component is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail
electric service.

 Sec. 4028.02. It is the policy of this s

(A) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondisctiminatory, and reasonably priced retail electric service;

(8) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,
and quality options they clect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of distributed and smail

000019
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Am. Sub. S. B. No. 221 127th G.A.
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(E) Encourage cost-effective and efficient access to information

electric service angd

i QUL

(G) Recognize the continuing emergence of competitive electricity
markets through the development and implementation of flexible regulatory
freatment;

¢G)H) Ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service

or to a product or service
including by prohibiting

other than retail electric

service, and vice versd,
he recovery of an enerati gty

BENCI 20N gicQ Lo

(9]} Ensure retail electric service consumers protection against
unreasonable sales practices, market deficiencies, and market power;
Hansparent  means iving

(N) Facilitate the state's effectiveness in the global economy.
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limited to, line extensions, for the ose of development 1n this st

Sec. 4928.05. (A)(1) On and after the starting date of competitive retail
electric service, a competitive retail electric service supplied by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised
Code or by the public utilitics commission under Chapters 4901, to 4909.,
4933., 4935., and 4963. of the Revised Code, except seetien sections
4905.10 and 4905.31, division (B) of sgction 4905.33, and sections 4903.35
and 4933.8! to 4933.90; except sections 4905.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability
and public safety; and except as otherwise provided in this chapter. The
commission's authority to enforce those excepted provisions with respect 1o
a competitive retail electric service shail be such authority as is provided for
their enforcement under Chapters 4901, to 4909., 4933, 4935, and 4963, of
the Revised Code and this chapter. Nothing_in this division shall be

QITUTILS 300

On and after the starting date of competitive retail electric service, a
competitive retail electric service supplied by an electric cooperative shall
not be subject to supervision and regulation by the commission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except as otherwise expressly provided in sections 4928.01 to 4928.10 and
4928.16 of the Revised Code.

{23 On and after the starting date of competitive retail electric service, a
noncompetitive retail electric service supplied by an electric utility shall be
subject to supetrvision and regulation by the commission under Chapters
4901, to 4909., 4933., 4935, and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The
commission's anthority to enforce those provisions with respect to a

“noncompetitive retail eléctric service shall be ik aithority provided winder™ 7 T

those chapters and this chapter, to the extent the authority is not preempted
by federal law. Notwithstanding Chapte 4 Revise

4 i
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‘The commission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the
starting date of competitive retail eleciric service so as to ensure that no
aspect of the delivery of electricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933, 4935,
and 4963. of the Revised Code, except sections 493381 to 4933.90 and
4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of
an electric cooperative shall be such authority as is provided for their
enforcement under Chapters 4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the COmmission
under Title XL1X of the Revised Code to regulate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric service.

Sec. 4928.09. {A)(1) No person shall operate in this state as an electric
utility, an electric services company, er a billing and collection agent, or.a

o eLLidl TS 3 allQ . AaViig LELG H 1 Ly Q e FTITRLRIRER
reliability in_all or part of this statg on and after the starting date of
competitive retail electric service unless that person first does both of the
following:

(a) Consents irrevocably to the jurisdiction of the courts of this state and
service of process in this state, including, without limitation, service of
summonses and subpoenas, for any civil or criminal proceeding arising out
of or relating to such operation, by providing that irrevocable consent in
accordance with division (A)4) of this section;

R '(b}"msi‘gmtes’an'a‘g‘enrauthafri'zed'tﬁ"receive"tﬁat‘service 'Df"p?ﬁCESS'iH AR

this state, by filing with the commission a documnent designating that agent.
(2) No person shall continue to operate as such an electric utility,
pany, or billing and collection agent, or regional

aticn described in division (A of this section unless
s to consent to such jurisdiction and service of process

division, by refiling in accordance with division (A){4) of this section the
appropriate documents filed under division (A) 1} of this section or, as
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applicable, the appropriate amended documents filed under division (A}3)
of this section. Such refiting shall accur during the month of December of
every fourth year after the initial filing of a document under division (A}1)
of this section,

(3) If the address of the person filing a document under division (AN )
or (2) of this section changes, or if a person’s agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the person shall file an amended document containing the new information.

(4) The consent and designation required by divisions (A)(1) to (3) of
this section shall be in writing, on forms prescribed by the public utilities
commission. The original of each such document or amended document
shall be legible and shall be filed with the commission, with a copy filed
with the office of the consumers' counsel and with the attorney general's
office.

(B) A person who enters this state pursuant to a surmons, subpoena, or
other form of process authorized by this section is not subject to arrest or
service of process, whether civil or criminal, in connection with other
matters that arose before the person's entrance into this state pursuant to
such suromons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this section do not apply to any of the
following:

(1) A corporation incorporated under the laws of this state that has
appointed a statutory agent pursuant {0 section 1701.07 or 1702.06 of the
Revised Code;

(2) A foreign corporation licensed to transact business in this state that
has appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other person that is a resident of this state or that files consent

to service of process and designates a stafutory agent pursuant to other laws
of this state.

s g st

. Sec. 4928.14. ¢
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% The failure of a supplier to
provide retail electric generation service to customers within the certified
territory of the an electric distribution utility shall resuit in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service

P

offer filed under division—{AJef-this-seetion sections 4928.141, 4928.142,
and 4928.143 of the Revised Code until the customer chooses an alternative
supplier. A supplier is deemed under this division section to have failed to
provide such service if the commission finds, after reasenable notice and
opportunity for hearing, that any of the following conditions are met:

#{A) The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankruptcy.

((B) The supplier is no longer capable of providing the service.

#3)C) The supplier is unable to provide delivery to transmission or
distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

T DY The sipplier's “certification’ has been suspended, conditionatty - T

rescinded, or rescinded under division (D} of section 4928.08 of the Revised
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retum oo capital costs,
o G #928: 17 (A Except-as otherwise provided-in sections-4528.142 ot
492831 to 4928.40 of the Revised Code and beginning on the
starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses
of supplying a noncompetitive rerail electric service and supplying a
competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates

under a corporate separation plan that is approved by the public utilities
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commission under this section, is consistent with the policy specified in
section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service or the nonelectric product or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant to
a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as arc necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive
advantage and preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any
undue preference or advantage to any affiliate, division, or part of its own
business engaged in the business of supplying the competitive retail electric
service or nonelectric product or service, including, but not limited to, ulility
resources such as trucks, tools, office equipment, office space, supplies,
customer and marketing information, advertising, billing and mailing
systems, personnel, and training, without compensation based upon fully
loaded embedded costs charged to the affiliate; and to ensure that any such
affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of
supplying the noncompetitive retail electric service, No such utility,
affiliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obligation
under division (A)}3) of this section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a
corporate separation plan filed with the commission under division (A) of
this section. As part of the code of conduct required under division (A) 1yof
this section, the commission shall adopt rules pursuant to division {A} of
section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations

the affiliate’s business from the business of the utility to prevent unfair
competitive advantage by virtue of that relationship. The rules aiso shall
include an opportunity for any person having a real and substantial interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections, which
objections and responses the commission shall address in its final order.
Prior to commission approval of the plan, the commission shali afford a
hearing upon those aspects of the plan that the commission determines
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reasonably require a hearing. The commission may reject and require
refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and
approving a corporate separation plan under this section, to be effective on
the date specified in the order, only upon findings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy specified in section 4328.02
of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation
plan under this section that does not comply with division {A)(1) of this
section but complies with such functional separation requirements as the
commission authorizes to apply for an interim period prescribed in the
order, upon a finding that such alternative plan will provide for engoing
compliance with the policy specified in section 4928.02 of the Revised
Code.

(D) Any party may seek an amendment to a corporate separation plan
approved under this section, and the commission, pursuant tc a request from
any party or on its own initiative, may order as it considers necessary the
filing of an amended corporate separation plan to reflect changed
circumstances.

{E) Net ithstanding-seetion-4005-20,-49052-4 3034 b60r 4505 4%-0f
the-Revised-Gode-an No clectric distribution utility may-divest-itself-of shall
sell or transfer any generating asset it wholly or partly owns at any time

l ! - :

without obtaining prior commission approval; i

Sec. 4928.20. (A) The legislative authority of a municipal corporation
may adopt an ordinance, or the board of township trustees of a township or
the board of county commissioners of a county may adopt a resolution,
under which, on or after the starting date of competitive retail electric
service, it may aggregate in accordance with this section the retail electrical
toads-located, respectively; within- the-municipal-corporation; township, or--—
unincorporated area of the county and, for that purpose, may enter into
service agreements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also may exercise such
authority jointly with any other such legislative authority or board. For
customers that are not mercantile eemmereiat customers, an ordinance or
resolution under this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,
occupying, controlling, or using an electric load center proposed to be
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aggregated or will cccur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this section. The aggregation of
mercantile eemsmereiat customers shall occur only with the prior,
affirmative consent of each such person owning, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing in this
division, however, authorizes the aggregation of the retail electric loads of
an electric load center, as defined in section 4933.81 of the Revised Code,
that is located in the certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center
served by transmission or distribution facilities of a municipal electric
utility.

(B) If an ordinance or resolution adopted under division (A) of this
section specifies that aggregation of customers that are not mercantile
oommeretal customers will occur automatically as described in that division,
the ordinance or resolution shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the respective
municipal corporation, township, or unincorporated area of a county at a
special election on the day of the next primary or general election in the
municipal corporation, township, or county. The legislative authority or
board shall certify a copy of the ordinance or resolution to the board of
elections not less than seventy-five days before the day of the special
clection. No ordinance or resolution adopted under division (A) of this
section that provides for an election under this division shall take effect
unless approved by a majority of the electors voting upon the ordinance or
resolution at the election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B)
of this section, the legislative authority or board shall develop a plan of
operation and governance for the aggregation program so authorized. Before
adopting a plan under this division, the legislative authority ot board shall
hold at least two public hearings on the plan. Before the first hearing, the
legistative authority or board shall publish notice of the hearings once a

- week- for twe consecutive weeks in a newspaper of general circulation inthe

jurisdiction. The notice shall summarize the plan and state the date, time,
and location: of each hearing.

(D) No legislative authority or board, pursuant to an ordinance or
resolution under divisions (A) and (B) of this section that provides for
automatic aggregation of customers that are not mercantile eemereial
customers as described in division (A) of this section, shail aggregate the
electrical load of any electric load center located within its jurisdiction
unless it in advance clearly discloses to the person owning, occupying,
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controlling, or using the load center that the person will be enrolled
automatically in the aggregation program and will remain so enrolled unless
the person affirmatively elects by a stated procedure not to be so enrolled.
The disclosure shall state prominently the rates, charges, and other terms
and conditions of enrollment, The stated procedure shall allow any person
enrolled in the aggregation program the opportunity to opt out of the
program every twe three years, without paying a switching fee. Any such
person that opts out before the commencement of the aggregation program
pursuant to the stated procedure shall default to the standard service offer
provided under divisien{A)-of section 4928.14 or division (D) of section
4928.35 of the Revised Code until the person chooses an alternative
supplier.

(E}¥1) With respect to a governmental aggregation for a municipal
corporation that is authorized pursuant to divisions (A) to (D) of this section,
resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a governmental aggregation for a township or the
unincorporated area of a county, which aggregation is authorized pursuant to
divisions (A) to (D) of this section, resolutions may be proposed by
initiative or referendum petitions in accordance with sections 731.28 to
731.40 of the Revised Code, except that:

(a) The petitions shall be filed, respectively, with the township fiscal
officer or the board of county commissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk.

{b) The petitions shall contain the signatures of not less than ten per cent
of the total number of electors in, respectively, the township or the
unincorporated area of the county who voted for the office of governor at
the preceding general election for that office in that areq.

{F) A governmental aggregator under division (A) of this section is not
a public utility engaging in the wholesale purchase and resale of electricity,
and provision of the aggregated service is not a wholesale utility transaction.

. A governmental aggregator shall be subject to-supervision.and regulation by. oo o

the public utilities commission only to the extent of any competitive retail
electric service it provides and commission authority under this chapter.

{(G) This section does not apply in the case of a municipal corporation
that supplies such aggregated service to electric load centers to which its
municipal electric utility also supplies a noncompetitive retail electric
service through transmission or distribution facilities the utility singly or
jointly owns or operates.

(H} A governmental aggregator shall not include in its aggregation the
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accounts of any of the following:
{1} A customer that has opted out of the aggregation;

{2) A customer in contract with a certified eempetitive glectric services

. . F eloetr N et
{(3) A customer that has a special contract with an electric distribution
utility;

(4} A customer that is not located within the governmenta! aggregator's
governmental boundaries;

{5) Subject to division {C) of section 4928.2! of the Revised Code, a
customer who appears on the "do not aggregate” list maintained under that
section,
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Sec. 4928.31. (A) Not later than ninety days after the effective date of
this section, an electric utility supplying retail electric service in this state on
that date shall file with the public utilities commission a plan for the utility's
provision of retail electric service in this state during the market
development period. This transition plan shall be in such form as the
commission shall prescribe by rule adopted under division {A) of section
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49728.06 of the Revised Code and shatl include ail of the following:

{1) A rate unbundling plan that specifies, consistent with divisions
(A)(1) to (7) of section 4978.34 of the Revised Code and any rules adopted
by the commission under division (A) of section 4928.06 of the Revised
Code, the unbundles components for electric generation, transmission, and
distribution service and such other unbundled service components as the
commission requires, to be charged by the utility beginning on the starting
date of competitive retail electric service and that includes information the
commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the
Revised Code and any rules adopted by the commission under division (A)
of section 4928.06 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational
support systems and any other technical implementation issues pertaining {0
competitive retail clectric service consistent with any rules adopted by the
cormission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining,
early retirement, retention, outplacement, and other assistance for the
utility's employees whose employment is affected by eleciric industry
restructuring under this chapter;

(5} A consumer education plan consistent with former section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may include tariff terms and
conditions to address reasonable requirements for changing suppliers, length
of commitment by a customer for service, and such other matters as aré
necessary to accommodate electric restructuring. Additionally, a transition
plan under this section may include an application for the opportunity to
receive transition revenues as authorized under sections 4928.31 to 4928.40
of the Revised Code, which application shall be consistent with those
sections and any rules adopted by the commission under division (A) of

plan for the independent operation of the utility's transmission facilities
consistent with section 4928.12 of the Revised Code, division (A)(13) of
section 4928.34 of the Revised Code, and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

The commission may reject and require refiling, in whole or in part, of
any substantially inadequate transition plan.

(B) The electric utility shall provide public notice of its filing under
division (A) of this section, ina form and manner that the commission shall
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prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code. However, the adoption of rules regarding the public notice
under this division, regarding the form of the transition plan under division
(A) of this section, and regarding procedures for expedited discovery under
division (A) of section 4928.32 of the Revised Code are nof subject to
division (D) of section 111.15 of the Revised Code.

Sec. 4928.34. (A) The public utilities commission shall not approve of
prescribe a transition plan under division (A) or (B) of section 4928.33 of
the Revised Code unless the commission first makes all of the following
determinations:

(1) The unbundled components for the electric transmission component
of retail electric service, as specified in the utility's rate unbundling plan
required by division (A}1) of section 4928.31 of the Revised Code, equal
the tariff rates determined by the federal energy regulatory commission that
are in effect on the date of the approval of the transition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined
applicable to each particular customer class and rate schedule by the
commission. The unbundled transmission component shall include a sliding
scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refunds determined or approved by the faderal energy
regulatory commission are flowed through to retail electric customers.

{2) The unbundled components for retail electric distribution service in
the rate unbundling plan equal the difference between the costs attributable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective date of this section,
based upon the record in the most recent rate proceeding of the utility for
which the utility’s schedule was established, and the tariff rates for electric
transmission  service determined by the federal energy regulatory
commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the

rate unbundling plan ¢gual the cosis attributable to the particnlar service as

reflected R thE"ﬁﬁIii‘y'i{"Eéﬁe dute-of raies -and-charges- iy effect on the—

effective date of this section.

(4} The unbundled components for retail electric generation service in
the rate unbundling plan equal the residual amount remaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments necessary o reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of
the 123rd general assembly.

{(5) All unbundled components in the rate unbundling plan have been
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adjusted to reflect any base rate reductions on file with the commission and
as scheduled to be in effect by December 31, 2005, under rate setticments in
offect on the effective date of this section. However, all eamings
obligations, restrictions, or caps imposed on an electric utility in a
commission erder prior to the effective date of this section are void.

(6) Subject to division (AX3) of this section, the total of all unbundled
components in the rate unbundling plan are capped and shail equal during
the market development period, except as specifically provided in this
chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to gection 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
including the transition charge determined under section 4928.40 of the
Revised Code, adjusted for any changes in the taxation of electric utlities
and retail electric service under Sub. S.B. No. 3 of the 123rd General
Assembly, the universal service rider authorized by section 4928.51 of the
Revised Code, and the temporary rider authorized by section 4928.61 of the
Revised Code. For the purpose of this division, the rate cap applicable to a
customer receiving electric service pursuant to an arrangement approved by
the commission under section 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the
arrangement. For any rate schedule filed pursuant to section 4905.30 of the
Revised Code or any arrangement subject to approval pursuant to section
4905.31 of the Revised Code, the initial tax-related adjustment to the rate
cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or
arrangement. To the extent such total annual amount of the tax-related
adjustment is greater than or less than the comparable amount of the total
annmal tax reduction experienced by the electric utility as a result of the
provisions of Qub. S.B. No. 3 of the 123RB 123rd general assembly, such
difference shall be addressed by the commission through accounting
procedures, refunds, or an annual surcharge or credit to customers, of

responsibility for the difference upon the electric utility or its shareholders.
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a corresponding adjustment to the rate
cap for each such rate schedule or arrangement. The departrent of taxation
shall advise the commission and self-assessors under section 5727.81 of the
Revised Code prior to the effective date of any change in the rate of taxation
specified under that section, and the commission shall modify the rate cap to
reflect that adjustment so that the rate cap adjustment is effective as of the
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effective date of the change in the rate of taxation. This division shall be
applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occur as a result of establishing
the taxes contemplated in section 5727 81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)}2) of section
4928.3} of the Revised Code complies with section 4928.17 of the Revised
Code and any rules adopted by the commission under division (A) of section
4928.06 of the Revised Code,

(9) Any plan or plans the commission requires to address operational
support systems and any other technical implementation issues pertaining to
competitive retail electric service comply with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A){4) of
section 492831 of the Revised Code sufficiently provides severance,
retraining, early retirement, retention, outplacement, and other assistance for
the utility's employees whose employment is affected by electric industry
restructuring under this chapter.

(11) The consumer education plan required under division (A)S) of
section 4928.31 of the Revised Code complies with formex section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(12} The transition revenues for which an electric utility is authorized a
revenue opportunity under sections 4928.31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are determined
by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

{}3) Any independent transmission plan included in the transition plan
filed under section 4928.31 of the Revised Code reasonably complies with

section 4928:12-of -the- Revised- Code--and- any--rules--adopted by the. .. ... . .

commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer
compliance until an order is issued under division (G) of section 4928.35 of
the Revised Code.

(14) The utility is in compliance with sections 4928.01 1o 4928.11 of the
Revised Code and any rules or orders of the commission adopted or issued
under those sections.

(15} All unbundled compenents in the rate unbundling plan have been
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adjusted to reflect the elimination of the tax on gross receipis imposed by
section 5727.30 of the Revised Code.

In addition, a transition plan approved by the commission under section
492833 of the Revised Code but not containing an approved independent
transmission plan shall contain the express conditions that the utility will
comply with an order issued under division (G) of section 4928.35 of the
Revised Code.

{(B) Subject to division (E) of section 4928.17 of the Revised Code, if
the commission finds that any part of the transition plan would constitute an
abandonment under sections 4905.20 and 4905.21 of the Revised Code, the
commission shall not approve that part of the transition plan unless it makes
the finding required for approval of an abandonment application under
section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the
Revised Code otherwise shall not apply to a transition plan under sections
4928.3 1 to 4928.40 of the Revised Code.

Sec. 4928.35. (A) Upon approval of its transition plan under sections
4928.31 to 4928.40 of the Revised Code, an electric utility shall file in
accordance with section 4905.30 of the Revised Code schedules containing
the unbundled rate componenis set in the approved plan in accordance with
section 4928.34 of the Revised Code. The schedules shall be in effect for the
duration of the utility's market development period, shall be subject to the
cap specified in division {AX6) of section 4928.34 of the Revised Code, and
shall not be adjusted during that period by the public utilities commission
except as otherwise authorized by division (B) of this section or as
otherwise authorized by federal law or except to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B} Efforts shall be made to reach agreements with electric utilities in
matters of litigation regarding property valuation issues. Imrespective of
those efforts, the unbundled components for an electric utility's retail
eleciric generation service and distribution service, as provided in division
(A) of this section, are not subject to adjustment for the utility's market

- devélopment period, except that-the: commission-shall-order-an equitable .

reduction in those components for all customer classes to retlect any refund
a utility receives as a result of the resotution of utility personal property tax
valuation litigation that is resolved on or after the effective date of this
section and ot later than December 31, 2005. Immediately upon the
jssuance of that order, the electric utility shall file revised mte schedules
under section 4909.18 of the Revised Code 10 effect the order.

(C) The schedule under division (A) of this section containing the
unbundled distribution components shall provide that electric distribution
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service under the schedule wiil be available to ali retail electric service
customers in the electric utility's certified territory and their suppliers on a
nondiscriminatory and comparable basis on and after the starting date of
competitive retail electric service. The schedule also shall include an
obligation to build distribution facilities when necessary to prov ide adequate
distribution service, provided that a customer requesting that service may be
required to pay all or part of the reasonable incremental cost of the new
facilities, in accordance with rules, policy, precedents, of orders of the
commission,

(D) During the market development period, an electric distribution
utility shall provide consumess on a comparable and nondiscriminatory basis
within its certified territory a standard service offer of all competitive retail
electric services necessary (o maintain essential electric service to
consumers, including a firm supply of electric generation service priced in
accordance with the schedule containing the utility's unbundled generation
service component. Immediately upon approval of its transition plan, the
utility shall file the standard service offer with the cormission under section
4909 18 of the Revised Code, during the market development period. The
failure of a supplier to deliver retail electric generation service shall result in
the supplier's customers, after reasonable notice, defaulting to the utility's
standard service offer filed under this division until the customer chooses an
alternative supplier. A supplier is deemed under this section to have failed to
deliver such service if any of the conditions specified in divisi
{4y-of section 4928. 14 of the Revised Code is met.

(E) An amendment of a corporate separation plan contained in a
transition plan approved by the commission under section 4928.33 of the
Revised Code shall be filed and approved as a corporate separation plan
pursuant to section 4928.17 of the Revised Code.

{F) Any change to an electric utility's opportunity to receive transition
revenues under a transition plan approved in accordance with section
 4928.33 of the Revised Code shall be authorized only as provided in

sections 49283176 492840 of the’ Revised Code, - e

(G) The commission, by order, shall require each electric utility whose
approved transition plan did not include an independent transmission plan as
described in division (A} 13) of section 4928.34 of the Revised Codetobea
member of, and transfer control of transmission facilities it owns or controls
in this state to, one or more qualifying transmission entities, as described in
division (B) of section 4928.12 of the Revised Code, that are planned to be
operational on and after December 31, 2003. However, the commission nay
extend that date if, for reasons heyond the controf of the utility, 2 qualifying
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transmission entity is not planned to be operational on that date. The
commission's order may specify an earlier date on which the transmission
entity or entities arc planned to be operational if the commission considers it
necessary to carry out the policy specified in section 4928 02 of the Revised
Code or to encourage effective competition in retail electric service in this
state.

Upon the issuance of the order, each such utility shall file with the
commission a plan for such independent operation of the utility’s
transmission facilities consistent with this division. The commission may
reject and require refiling of any substantially inadequate plan submitted
under this division.

After reasonable notice and opportunity for hearing, the commission
shall approve the plan upon a finding that the plan will result in the utility’s
compliance with the order, this division, and any rules adopted under
division (A} of section 4928.06 of the Revised Code. The approved
independent transmission plan shall be deemed a part of the utility's
transition plan for purposes of sections 4928.31 to 4928.40 of the Revised
Code.

Sec. 4928.61. (A) There is hereby established in the state treasury the
advanced cnergy fund, into which shall be deposited all advanced energy
revenues remitted to the director of development under division (B) of this
section, for the exclusive purposcs of funding the advanced energy program
created under section 4928.62 of the Revised Code and paying the program's
administrative costs. Interest on the fund shall be credited to the fund.

(B) Advanced energy revenues shall include all of the following:

(1) Revenues remitted to the director after collection by each electric
distribution utility in this state of a temporary rider on retail electric
distribution service rates as such rates are determined by the public utilities
commission pursuant to this chapter. The rider shail be a uniform amount
statewide, determined by the director of development, after consultation
~ with the public benefits advisory board created by section 4928.58 of the

revenue target for a given year as determined by the director, after
consultation with the advisory board, by the number of customers of electric
distribution utilities in this state in the prior year, Such aggregate revenuc
target shall not exceed more than fifieen million dollars in any year through
2005 and shall not exceed more than five million dollars in any year after
2305. The rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.B. 251 of the 126th general assembly,
January 4, 2007, and shall terminate at the end of ten years following the
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 starting date of competitive retail electric service or until the advanced
energy fund, including interest, reaches one hundred million dollars,
whichever is first.

(2) Revenues from payments, repayments, and collections under the
advanced energy program and from program income;

(3) Revenues remitted to the director after collection by a municipal
electric utility or electric cooperative in this state upon the utility's or
cooperative's decision to participate in the advanced energy fund;

Ravenues enewable energy compli

{6} Interest earnings on the advanced energy fund.

(C)(1) Each electric distribution ufility in this state shall remit to the
director on a quarterly basis the revenues described in divisions (B)(1) and
(2) of this section. Such remittances shall occur within thirty days after the
end of each calendar quarter.

(2) Each participating electric cooperative and participating municipal
electric utility shall remit to the director on a quarterly basis the revenues
described in division (B)(3) of this section. Such remittances shall occur
within thirty days after the end of each calendar quarter. For the purpose of
division (BX3) of this section, the participation of an electric cooperative or
municipal electric utility in the energy efficiency revolving loan program as
it existed immediately prior to the effective date of the amendment of this
section by Sub. H.B. 251 of the 126th general assembly, January 4, 2007,
does not constitute a decision to participate in the advanced energy fund
under this section as so amended.

(3) All remittances under divisions (C)(1) and (2) of this section shall
continue only until the end of ten years following the starting date of
compeiitive retail electric service or until the advanced energy fund,
including interest, reaches one hundred million dollars, whichever is first.

(DY ALY 'mﬁﬁeystﬁilectett'in'ratzs-'for-mwlew«ineom&castome&energy#.‘- e e i

efficiency programs, as of October 5, 1999, and not coniributed to the
energy efficiency revolving loan fund authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly, January 4, 2007, shall be used to continue to fund cost-effective,
residential energy efficiency programs, be contributed into the universal
service fund as a supplement to that required under section 4928.53 of the
Revised Code, or be returned to ratepayers in the form of a rate reduction at
the option of the affected electric distribution utility.
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ded in division ection ) ility shall develop a
standard contract or tariff providing for net emergy metering.

That contract or tariff shall be identical in rate structure, ail retail rate
components, and any monthly charges; to the contract or tariff to which the
same customer would be assigned if that customer were not a
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(B 1) Net metering under this section shall be accomplished using a
single meter capable of registering the flow of electricity in each direction.
If its existing electrical meter is not capable of measuring the flow of
electricity in two directions, the customer-generator shall be responsible for
all expenses involved in purchasing and installing a meter that is capable of
measuring electricity flow in two directions.

By-Sueh-en (2) The electric sepviee-provider utility, at its own expense
and with the written consent of the custorer-generator, may install one or
more additional meters to monitor the flow of electricity in each direction.

833} Consistent with the other provisions of this section, the
measurement of net electricity supplied or generated shall be calculated in
the following manner:

¢a) The electric serviee—provider wtility shall measure the net
electricity produced or consumed during the billing period, in accordance
with normal metering practices.

3(b) If the electricity supplied by the electric serviee-provider utility
exceeds the electricity generated by the customer-generator and fed back to
the elestrie—seevice—provider utility dunng the billing period, the
customer-generator shail be billed for the net electricity supplied by the
clectrio—semice—provider utility, in accordance with normal metering
practices. If electricity is provided to the eleetrie-service-provider utlity, the
- eyedits for that electricity shail-appear in the next billing cyele, -

A net metering system used by a customer-generator ghall

meet all applicable safety and performance standards established by the
national electrical code, the institute of electrical and electronics engineers,
and underwriters laboratories.

£3C) The public utilities commission shall adopt rules relating to
additional control and testing requirements for customer-generators whieh
that the commission determines are necessary to protect pubiic and worker
safety and system reliability.
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(D) An electric serviee—provider utility shall not require a
customer-generator whose net metering system meets the standards and
requirements provided for in divisions (B4 and (Oxb-end-{B3 of this
section to do any of the following:

(1) Comply with additional safety or performance standards;

{2) Perform or pay for additional tests;

(3) Purchase additional liability insurance.
£ A€} * 0y he extern A ‘ 0> e

ey

Sec. 4929.01. As used in this chapter:

(A) "Alternative rate plan” means a method, alternate to the method of
section 4909.15 of the Revised Code, for establishing rates and charges,
under which rates and charges may be established for a commodity sales
service or ancillary service that is not exempt pursuant to section 4929.04 of
the Revised Code or for a distribution service. Alternative rate plans may
include, but are not limited to, methods that provide adequate and reliable
natural gas services and goods in this state; minimize the costs and time
expended in the regulatory process; tend to assess the costs of any natural

gas service or goods to the entity, service, or goods that cause such costs to

- he-incurred; afford rate-stability; promote-and reward-efficiency; quality of ———- -

service, or cost coniainment by a natural gas company; er provide sufficient
flexibility and incentives to the natural gas industry to achieve high quality,
technologically advanced, and readily available natural gas services and
goods at just and reasonable rates and charges;_or gstablish revenue
decoypling mechanisms. Alternative rate plans also may include, but are not
limited to, automatic adjustments based on a specified index or changes ina
specified cost or costs.

(B) "Ancillary service” means a service that is ancillary to the receipt or
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delivery of natural gas to consumers, including, but not limited to, storage,
pooling, balancing, and transmission.

(C) "Commodity sales service” means the sale of matural gas to
consumers, exclusive of any distribution or ancillary service.

(D) "Comparable service” means any reguiated service or goods whose
availability, quality, price, terms, and conditions are the same as or better
than those of the services or goods that the natural gas company provides to
a person with which it is affiliated or which it conftrols, or, as to any
consumet, that the natural gas company offers to that consumer as part of a
bundled service that includes both regulated and exempt services or goods.

(E) "Consumer” means any person or association of persons purchasing,
delivering, storing, or transporling, or seeking to purchase, deliver, store, or
transport, natural gas, including industrial consumers, commiercial
consumers, and residential consumers, but not including natural gas
companies.

(F) "Distribution service” means the delivery of natural gas to a
consumer at the consumer's facilitics, by and through the instrumentalities
and facilities of a natural gas company, regardless of the party having title to
the natural gas.

(G) "Natural gas company” means a natural gas company, as defined in
section 4905.03 of the Revised Code, that is a public utility as defined in
section 4905.02 of the Revised Code and excludes a retail natural gas
supplier.

(H) "Person,” except as provided in division (N) of this section, has the
same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subdivision, agency, or other instrumentality of this state
and includes the United States and any agency or other instrumentality of
the United States.

(Iy "Billing or collection agent” means a fully independent agent, not
affiliated with or otherwise controlled by a retail natural gas supplier or
govemmental aggregator subject to certification under section 4929.20 of

the: Revised Code; to- the-extent that the agent is under contract-with-such-— -

supplier or aggregator solely to provide billing and collection for
competitive retail natural gas service on behalf of the supplier or aggregator,

() "Competitive retail namral gas service” means any retail natural gas
service that may be competitively offered to consumers in this state as a
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a rule or order adopted or issued by the public utilities
commission under Chapter 4905, of the Revised Code, or an exemption
granted by the commission under sections 4929.04 to 4929.08 of the
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Revised Code. :

(K) "Governmental aggregator” means either of the following:

(1} A legisiative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of competitive retail natural gas service;

{2} A municipal corporation acting exclusively under Section 4 of
Article XV1ll, Ohio Constitution, as an aggregator for the provision of
competitive retail natural gas service.

(L)1) "Mercantile customer® means a customer that consumes, other
than for residential use, more than five hundred thousand cubic feet of
natural gas per year at a single location within this state or consumes natural
gas, other than for residential use, as part of an undertzking having more
than three locations within or outside of this state. "Mercantile customer®
excludes a customer for which a declaration under division (L)}2) of this
section is in effect pursnant to that division.

(2) A not-for-prefit customer that consumes, other than for residential
use, more than five hundred thousand cubic feet of natural gas per year at a
single location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations
within or outside this state may file a declaration under division {L)(2) of
this section with the public utilities commission. The declaration shall take
effect upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this section and sections
492920 to 4929.29 of the Revised Code or the purposes of a governmental
natural gas aggregation or arrangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
natural gas to the customer to a location within this state. The customer may
file a rescission of the declaration with the commission at any time. The
rescission shall not affect any governmental natural gas aggregation or
arrangement or other contract entered into by the customer prior to the date
~of the filing of the réscission and shall have effect only with respect to any
subsequent such aggregation or arrangement or other contract. The
commission shall prescribe rles under section 492910 of the Revised Code
specifying the form of the declaration or a rescission and procedures by
which a declaration or rescission may be filed,

(M) "Retail natural gas service" means commodity sales service,
ancillary service, natural gas aggregation service, nawural gas marketing
service, or natural gas brokerage service.

{N) "Retail natural gas supplier” means any person, as defined in section
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1.59 of the Revised Code, that is engaged on a for-profit or not-for-profit
basis in the busimess of supplying or arranging for the supply of a
competitive retail natural gas service to consumers in this state that are not
mercantile customers. "Retail natural gas supplier” includes a marketer,
broker, or aggregator, but excludes a natural gas company, a governmental
aggregator as defined in division (K)(1) or (2) of this section, an entity
described in division (B) or (C) of section 4905.02 of the Revised Code, or a
billing or collection agent, and excludes a producer or gatherer of gas to the
extent such producer or gatherer is not a natural gas company under section
4905.03 af the REVISGC[ Code

Sec. 4929.02. (A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and
reasonably priced natural gas services and goods;

{2) Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(3) Promote diversity of natura! gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

{4) Encourage innovation and market access for cost-effective supply-
and demand-side natural gas services and goods;

{5} Encourage cost-effective and efficient access to information
regarding the operation of the distribution systems of natural gas companies
in order to promote effective customer choice of natural gas services and
gouods;

(6) Recognize the continuing emergence of competitive patural gas

* markets through the development and implementation of flexible regulatory
freatment;

(7) Promote an expeditious {ransition to the provision of natural gas
services and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regutfation of natural gas services and goods under
Chapters 4905. and 4909, of the Revised Code;

(8) Promote effective competition in the. provision of natural gas
services and goods by avoiding subsidies flowing to or from regulated
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natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering
of nonjurisdiciional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11} Facilitate additional choices for the supply of natural gas for
residential consumers, mcludmg aggregauon

(B) The pubhc uuhues conummonm_muﬁicg_gf_mq_gmm
counsel shall follow the policy specified in this section in i

earrying-out
exercising theix respective authorities refative 1o sections 4929.03 to 4929.30
of the Revised Code.

(C) Nothing in Chapter 4929, of the Revised Code shall be construed to
alter the public utilities commission's construction or application of division
(A)(6H) of section 4905.03 of the Revised Code.

e 4929 .0 An alternative rate plan >

SecTiON 2. That existing sections 490531, 4928.01, 4928.02, 4928.05,
492809, 4928.14, 4928.17, 4928.20, 492831, 4928.34, 4928.35, 4928.61,
4928.67, 4929.01, and 492902 and sections 4928 41, 4928.42, 4928431,

. and 4928.44 of the Revised Code are hereby repealed.. -

SecTioN 3. Nothing in this act affects the legal validity or the force and
effect of an electric distribution utility's rate plan, as defined in section
4928.01 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

SECTION 4. Section 4929.051 of the Revised Code, as enacted by this
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act, shall not be applied in favor of a claim or finding that an application
described in that section but submitted to the Public Utilities Commission
prior to the act's effective date is an application to increase rates.

SecTiON 5. The Governor's Energy Advisor periodically shall submit a
written report to the General Assembly pursuant to section 101.68 of the
Revised Code and report in person to and as requested by the standing
committees of the House of Representatives and the Senate that have
primary responsibility for energy efficiency and conservation issues
regarding initiatives undertaken by the Advisor and state government
pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-028,
"Coordinating Ohio Energy Policy and State Energy Utilization. The first

written report shall be submitted not later than sixty days after the effective
date of this act.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of)
Columbus Southern Power Company and )
Ohio Power Company to Adjust Their )  CaseNo. 09-1095-EL-RDR
Economic.. Development Cost . Recovery ). :

Rider Rates. )
FINDING AND ORDER
The Commission finds:
(1)  On November 13, 2009, Columbus Southern Power Company

2

(CSP) and Ohio Power Company {OP) {collectively, AEP-Chio)
filed an application (Application) to adjust their respective
economic development cost rider {EDR) rates to collect
estimated deferred delta revenues and carrying costs associated

_with a unique arrangement with Ormet Primary Aluminum

Corporation (Ormet), which was approved in In the Matter of ihe
Application of Ormet Primary Aluminum Corporation Jor Approval
of @ Unique Arrangement with Ohio Power Company and Columbus
Southern Power Company, Case No. 09-119-EL-AEC, Opinion and
Order (July 15, 2009) and Entry on Rehearing (September 15,
2009) (09-119), and a reasonable arrangement with Eramet
Marietta, Inc. (Eramet), which was approved in In the Matter of
the Application for Establishment of a Reasonable Arrangement
between Eramel Marietta, Inc. and Columbus Southern Power
Company, Case No. 09-516-EL-AEC, Opinion and Order
(October 15, 2009) (09-516).

In its Application, AEP-Ohio proposes that its EDR rates, to be
applied to its customers’ distribution charges, should be set at
13.18314 percent for CSP and 9.37456 percent for OP, effective
with bills rendered in the first billing cycle of January 2010.
Recognizing, however, the Commission’s requirement in 09-119,
as well as 09-516, that AEP.Ohio credit any POLR charges paid
by Ormet or Eramet as offsets to its EDR rates, AEP-Ohio
alternatively proposes EDR rates of 1052701 percent for CSP
and 8.33091 for OP, which include POLR credits. AEP-Ohio’s
Application also proposes to set EDR rates ona levelized basis,
to recover over 12 months the projected under-recoveties
associated with the Eramet contract, beginning from the
effective date of the contract through December 31, 2010, and
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)

6)
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the Ormiet unique arrangement, from its effective date through
December 31, 2010. AEP-Chio contends that it is proposing the
levelized approach to EDR rates so that customers will avoid
experiencing the large swings in EDR rates every six months
that would otherwise ba attributable to the pricing structure of

- the Ormetunique arrangement.: - -

On November 19, 2009, the Ohio Energy Group (OEG) filed a
motion to intervene, asserting that it has a real and substantial
interest in the proceeding, and that the Commission’s
disposition of the proceeding may impair or impede OEG's

ability to protect that interest.

On November 25, 2009, Ormet filed a motion to intervene,
asserting that it has an interest in the instant proceeding, as it is
a party to one of the unique arrangements at issue, and this
proceeding has the potential of affecting that arrangement.
With its motion to intervene, Ormet also filed a motion to
permit Cliffon A. Vince, Douglas G. Bonner, Daniel D.
Barnowski, and Emma F. Hand, counsel for Ormet, to practice
before the Commission pro hac vice in this proceeding.

On November 25, 2009, the Industrial Energy Users-Ohio (TEU-
Ohio) filed a motion to intervéne and, as more fully explained
below, a motion to set the matter for hearing. In its motion to
intervene, TEU-Ohio asserts that AFP-Ohio’s Application may
result in increases to the rates charged to IEU-Ohio members for
electric service, and impact the quality of service that TEU-Ohio
members receive from AEP-Ohio.

On November 30, 2009, the Office of the Ohio Consumers’
Counsel (OCC) filed a motion to'intervene, arguing that it is the
advocate for the residential utility customers of AEP-Ohio who
may be affected by the EDR rates proposed by AEP-Ohio, and
that its interest is different than that of any other party to the
proceeding. :

The Commission finds that OFG, Ormet, IEU-Ohio, and OCC
have set forth reasonable grounds for intervention

Accordingly, their motions to intervene should be granted. -

Additionally, the Commission finds that Ormet's motion for
admission pro hac vice, requesting that Cliffton A. Vince,
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Douglas 'G. Bonner, Daniel D. Barnowski, and Emma F. Hand
be permitted to practice before the Commission in this matter, is

reasonable and should be granted.

In support of its motion to set the matter for hearing, IEU-Ohio
cites Rule 4901:1-38-08, ‘Ohio “Administrative Code (O.AC.),
which states that if it appears to the Commission that the
proposals in the Application may be unjust and unreasonable,
the Commission must set the matter for hearing,
argues that the following issues make AEP-Ohio’s Application

appear to be unjust and unreasonable:

@)

(b)

When Ormet sought to return to service from
AEP, AEP argued that since it had not planned
to provide service to Ormet, it was losing; the
opportunity to sell its generation at market-
based rates, and that it should be compensated
for its lost opportunity costs. However, in this
Application, AEP has proposed to calculate the
delta rtevenue . associated with providing
service to Ormet as the difference between the
price Ormet pays under the Commission
approved reasonable ' arrangement and the
otherwise applicable tariff rate, rather than
basing delta revenues on its current lost
opportunity costs. AEFs flip flop in position is
a heads I win, tails you lose proposition for
AEP's other customers. AEP has failed to
demonsirate why any change in the
methodology to calculate delta revenue
associdted ~with * the Ormet contract is
warranted, v 5t 0 T

Section: 4905.31(E), Revised Code, specifically
states that the public utility may recover costs
incurred in conjunction with any economic
development and job retention program. Both
Ormet and Eramet filed “unique
arrangements” and not  “economic
development arrangements” under the
Commission’s rules. Thus, AEP has failed to
demonstrate it is appropriate to recover delta

000071

IEU-Ohio



Tae vtk

{9-1095-EL-RDR

(9

revenue associated with these reasonabie
arrangements, particularly under the rider it

proposes o use.

(¢}  Incalculating the carrying costs, AEP proposes

- to use’ the weighted -average- costs' of each

company’s respective Jong-term debt. AEP has

failed to demonstrate why any carrying

charges should not be based on short-term

debt, given that the recovery period is not
greater than twelve months.

(dy AEPs applicadon is also procedurally
deficient, Rule 4901:1-38-08, O.A.C., requires
utilities _seeking....recovery....of .. reasonable .
arrangement delta revenue to file the projected
impact of the proposed rider on all customers,
by customer class, which AEP did not do.

{EU-Ohio Motion to Set Matter for Hearing at 4-5,

On December 3, 2009, Ormet:filed comments on AEP-Ohio’s
Application, asserting that AEP-Ohio" must produce further
information before the Commission ecan ‘make a decision
regarding its Application with respect to calendar year 2010.
Ormet explains that under. the Commission-approved unique
arrangement in 09-119, the deita revenues AEP-Ohio is entitled
to collect are based upon the difference between the tariff rates
for Ormet and the rate resulting from the unique arrangement.
Ormet contends that AEP-Ohio has offered no explanation or
justification for the proposed: 2010° tariff rate, that the rate
assumed in the Applicatidn:has not been submitted to the
Commission for approval, and that it appears.to be higher than
the rate increase permitted in In the Matter of the Application of
Coluntbus Southern Power Company for Approval of an Electric
Security Plan; an Amendment 1o its Corporate Separation Plan; and
the Sale or Transfer of Ceriain Generating Assets, Case No. 08-917-
EL-S50; and In the Matter of the Application of Ohio Power
Compuny for Approval of an Electric Security Plan; and an
Amendment o its Corporate Separation Plan, Case No. 08-918-EL-
$S0, Opinion and Order (March 18, 2009); Entry Nunc Pro Tunc
{March 30, 2009); First Entry on Rehearing (July 23, 2009);
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Finding and Order (July 29, 2009); Second Entry on Rehearing
{(November 4, 2009} (ESP proceedings). Accordingly, Ormet
requests that the Commission set the matter for hearing, or, in
the alternative, explain the basis for AEP-Ohio’s proposed 2010
tariff rate prior to approving the Application.

OCC and OFG also filed comments on December 3, 2009, in

which they argue that AEP-Ohio failed to support its
applications with the appropriate information, that any
provider of last resort (POLR) charges paid to AEP-Ohio under
its contracts with Ormet and Eramet should be credited to the
economic development rider (EDR), and that AFEP-Ohio
urweasonably requests to accrue carrying costs on any under-
recovery of delta revenues caused by levelized rates, but failed
to request a mechanism for. protecting -customers from an
accrual of carrying costs on over-recovery. In their comments,
OCC and OEG also posit that AEP-Ohio’s EDR should be
audited every six months to verify that AEP.Ohio, Ormet, and
Eramet have met and maintained compliance with
Commission-ordered conditions. OCC and OEG advocate for

" Commission rejection of AEP-Ohio’s Application, or in the

alternative, a determination that the Application may be unjust
and unreasonable, and that a hearing is necessary. *

On December 9, 2009, AEP-Ohio replied and submitted
supplemental information, which provided the projected impact
of the proposed EDR rider on all CSP and OP customers, by
customer class. ‘

Commission Staff (Staff) reviewed AEP-Ohio’s application and
supplemental information, and issued’ its recommendation on
December 10, 2009. Staff recommernded that the Commission
approve AEP-Ohio’s Application; using the proposed EDR rates
that include POLR credits, as filed-on December 9, 2010. Staif
noted that it is Staffs understanding that AEP-Ohio is
requesting to accrue carrying costs on any under-recovery of
delta revenues caused by the levelized EDR rates. In connection
with this request, Staff recommended that the Commission
require a symmetrical credit to carrying costs in the event of
gver-recovery caused by the levelized rate structure.
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On December 11, 2009, JEU-Ohio filed a motion to consolidate
Case Nos. (09-872-EL-FAC, 09-873-EL-FAC, (9-1906-EL-ATA, (2-
1095-EL-FAC, and 09-1095-BL-UNC, arguing that the
interconnected nature of the proposals addressed by the cases
demands that the Commission resolve the cases by means of
one proceeding. 1EU-Ohio also contends’ that, although AEP-
Ohio implicitly argues otherwise, adjustments to AEP-Ohia’s
EDR riders are not exempt from the limitations imposed on rate
increases in the ESP proceedings.

On December 14, 2009, AEP-Ohio filed a memorandum contra
[EU-Ohio’s motion to consolidate, stating that cost increases
associated with new government mandates, such as AEP-Ohlo’s
delta revenue costs, are not included under the rate increase
limitations set forth in the ESP..

On December 15, 2009, IEU-Ohio fited a reply to AEP-Ohio’s
memorandum contra, contending that the Commission did not
adopt, in the ESP proceedings, AEP-Ohio’s argument that cost
increases associated with new government mandates fall
outside the rate increase limitations. -

On December 22, 2009, Ormet also filed a reply to AEFP-Ohio’s
memorandum contra, arguing that the EDR shiould be subject to
the Commission-mandated lmitations on AEP-Ohio’s rate
increases.

As an initial matter, JEU-Ohio contends that AEP-Ohio has
failed to demonstrate that it is appropriate for it to recover delta
revere associated with the Ormet unique arrangement and the
Eramet reasonable arrangement. In’support of its argument,
IEU-Chio cites Section 4905.31(E), -Revided Code, which
provides that a public utility electric lightcompany may recover
costs incurred in conjunction with any eéconomic development
and job retention program. IEU-Ohio contends that because
Ormet's unique  arrangement and Eramet’s reasonable
arrangement were not filed specifically as economic
development arrangements under the Commission’s rules, it is
inappropriate for AEP-Ohio to recover delta revenue associated
with the respective artangements.
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Despite IEU-Ohio’s argument, the Commission finds that AEP-
Ohio is authorized to recover delta revenue related to the Ormet
unique arrangement and the Eramet reasonable arrangement.
Section 4905.31, Revised Code, permits recovery of foregone
revenue by the electric utility incurred in comjunction with

economic development and job retention programs. Both the

Ormet unique arrangement and the FEramet reasonable
arrangement advance, as underlying goals, either economic
growth or job retenfion. Chapter 4901:1-38, O.AC,, titled
“ Arrangements,” implements Section 490531, Revised Code.
Chapter 4901:1-38, O.A.C, encompasses all types of
arrangements, including economic development arrangements,
energy efficiency arrangements, and unigue arrangements.
Rule 4901:1-38-02, O.A.C., details that the purpose of Chapter
4901:1-38, O.A.C., in part, is 1o facilitate Ohio’s effectiveness in
the global economy, to promote job growth and retention in the
state, and to ensure the availability of reasonably priced electric
service, Bach of these factors was a goal of the Ormet and
Eramet armrangements. Further, Rule 4901:1-38-08, O.AC,
which permits reverue recovery pertaining to agreements,
provides that “each electric uiility that is serving customers
pursuant to approved reasonable arrangements may apply fora
rider for the recovery of certain costs assoiated with its delta
revenue for serving those customers pursuant to reasonable
arrangements[.]” The rule provides an opportunity to seek
recovery of delta revenues resulting from arrangements. It does
not limit the recovery of revenue to a marrow type of
arrangement, as IEU-Chio suggests. Moreover, 09-119 and 09-
516 specifically contemplated such filings by AEP-Ohio, seeking
recovery of the approved revenue foregone as a result of
arrangements, See 09-119 Opinion and Order at 6-10; 09-516
Op'mit}n and Order at 8, 9. . e TR O

In its Application, AEP-Ohio proposes 1o recover expected
unrecovered costs based on the estimated delta revenues
created by the Ormet and BEramet arrangements during 2010.
The estimated delta revenues AEP-Chio sets forth in its
Application are calculated as the difference between the
proposed 2010 tariff rates and the Commission-approved prices
under the Ormet unique arrangement and the. Eramet
reasonable arrangement. IEU-Ohio argues that AEP-Ohio has
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not demonstrated why iis proposed change in the method of
calculating delta revenue is warranted, :

Rule 4901-38-01(C), O.A.C., which defines delta revenue, states
that “[d]elta revenue” means the deviation resulting from the
difference in rate levels between: the otherwise applicable rate
schedule and the resnlt of any reasonable arrangement
approved by the [Clommission” The method by which AEP-
Ohio proposes to calculate delta revenue in this Application
directly follows the definition set forth in the rule, as well as the
Commission’s orders in 09-119 and 09516, The Commission
believes this is the proper method for calculating delta revenue,
and that AEP-Ohio is warranted in its use of this method.

In its comments, Ormet expresses concern that AEP-Ohio’s
proposed 2010 tariff rate has not been submitted to the
Commission for approval. Likewise, OCC and OEG express
concern over assumptions they allege AEP-Ohio has made in its
delta revenue calculations, Moreover, Ormet expresses
concerns that the proposed 2010 tariff rate AEP-Ohio used in its
Application appears to be higher than the rate increase
permitted under the ESP proceedings, which is 6 percent for
CSP and 7 percent for OP for 2010. Since filing its Application
in this case, AEP-Ohio filed an application to modify its
standard service offer rates in Case No, 09-1906-EL-ATA. The
proposed 2010 tariff rate AEP-Ohio used to calculate delta
revenue for purposes of its EDR rates is the same rate submitted
to the Commission for approval in Case No. (09-1906-EL-ATA in
2010. On December 10, 2010, Staff filed its review and
recommendation in Case No. 09-1906-EL-ATA, indicating that it
finds that the rates proposed in the applications provide for
increases no greater than those authorized by the Corunission
in the BSP proceedings. In accordance with this review and our
decision issued simultaneously with this order ir. Case Nos, 09-
872-HL-FAC, 09-873-BL-FAC, and 09-1906-EL-ATA, the
Comunission finds that the parties’ arguments that the proposed
2010 tariff rates utilized by AEP-Ohio in its delta revenue
calculations are unjustified is without merit.

IEU-Ohio, OCC, and OEG have also expressed concerns that

ABP.Ohio’s Application is procedurally deficient, in that it
initially did not file the projected impact of the EDR rider on all
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customers, by customer class. As noted above, however, on
December 9, 2009, AEP-Ohio filed supplemental information
that provided the projected impact of the EDR rider. With this
information in the docket, it appears that the Application
provides a clear picture for the Commission’s evalnation of the

—EDR,ratesproposed.. et e e e R

In its Application, -AEP-Ohio proposes to recover the 2009
deferred unrecovered costs, or delta revenues, resulting from
the Ormet and Eramet reasonable arrangements, as well as the
carrying costs at the weighted average cost of CSP's and OF’s
respective long-term debt. AEP-Ohio’s estimated recovery for
2009 is based on the following: estimates provided by Ormet of
its production level and associated MWh of consumption for the
period beginning with the effective date of the unique
arrangement through the end of 2009; and a projection for
Eramet’s electricity consumption from the effective date of its
contract, pursuant to the reasonable arrangement, through the

end of 2009. AEP-Ohio also proposes to continue accruing.

carrying costs on the combined Ormet and Eramet balance of
unrecovered deferred costs until the deferral and rela
carrying costs are fully recovered. .

{EU-Ohio asserts, in its motion to set the matter for hearing, that
AEP-Ohio has failed to demonstrate why any carrying charges
should not be based on the average cost of each company’s
short-term debt. However, under the semiannual reconciliation
process prescribed for EDR rates under Rule 4901:1-38-08,
O.A.C., the use of each company’s average cost of long-term
debt is a more appropriate mechanism for calculating carrying
charges than shori-term debt, and, therefore, shouid be utilized.

The Comumnission finds AEP-Ohio’s proposal to recover the 2009

deferred unrecovered costs resulting from the Ormaet and
Eramet arrangements, as well as the carrying costs at the
weighted avetage cost of CSP’s and OF’s respective long-term
debt, which are 5.73 percent for CSP, and 5.71 percent for OF, to
be reasonable. The Commission additionally finds that, on a
going-forward basis, AEP-Chio shall utilize the interest rates
from its latest-approved filing for the calculation of carrying
cOsts.
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As noted above, IEU-Ohio and Ormet contend that the EDR
should be subject to the Commission-mandated limitations on

AFEP-Ohio’s rate increases. AEP-Ohio contends that because the ‘

cost increasea associated with the EDR constitute government
mandates, they are not included in the rate increase limitations
imposed in the ESP.- JEU-Ohio contends that the Commission
did not adopt AEP-Ohio’s new government mandate exception
to its rate increase limitations. [HU-Ohio also argues that the
Commission specifically listed those mechanisms that are
exernpt from the applicable rate increase limitations in the ESP
first entry on rehearing, and the EDR was not among those
listed.

While the Commission enumerated a few of the riders and other
mechanisms that are exempt from the ESP rate increase
limitations in the first entry on rehearing, the list was not, as
IEU-Ohio suggests, exhaustive, Although the rider was named
and established in the ESP, we believe that the statute, as well as
our rules, permit recovery of the delta revenues created by
reasonable arrangements. As explained in 09-119 and 09-516
and herein, the reasonable arrangements approved further the
policy of this state, and are consistent with Sections 4905.31 and
492802, Revised Code, and Chapter 4901:1-38, O.A.C.

‘Accordingly, we find that the EDR is not subject to the

limitations on AEP-Ohio’s rate increases set forth in the ESP.
Finding otherwise would result in considerable deferrals being
created, including carrying costs, which would be passed on to
customers.

Although we find that the EDR is not subject to the limitations
on rate increases set forth in the ESP, we are not persuaded by,
and decline to adopt, AEP-Ohio’s argument that the cost

increages. associated with the EDR constitute government. .

mandates. As TEU-Ohio notes in its memorandum contra, -fo
interpret any Commission order pertaining to rates with which
an electric utility does not agree as a new governunent mandate,
not subject to rate increase limitations, overextends the meaning
of the phrase.

The Commission finds that AEP-Ohio’s proposal to utilize EDR

rates of 10.52701 percent for CSP and 8.33091 percent for OF,
which include POLR credits, is reasonable. Likewise, the
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Commission finds that the levelized approach proposed by
AEP-Ohio for the collection of EDR costs is a just and
reasonable means of collection, as it will operate to avoid the
extreme swings in EDR costs linked to the structure of the
Ormet unique arrangement.

As detailed by AEP-Ohio in its Application, the structure of the
Ormet contract frontlpads Ormet’s price discount over the first
eight months of each year. Based upon its use of the levelized
rate approach to temper swings in EDR costs for its customers,
ABP-Ohio anticipates the under-recovery of EDR costs during
the first eight months of each year. In light of this situation,
AFP-Ohio proposes to accrue carrying costs, at the weighted
average costs of CSP's and OF's respective long-term debt,
caused by the levelized rates.. OCC and OEG object that while
AEP-Ohio requests to accrue carrying costs on the under-
recovery of delta revenues due to levelized rates, it does not
request a symmetrical mechanism for protecting consumers in
the event of the over-recovery of delta revenues, Staff agrees
with the position of OCC and OEG on the issue.

The Cormmission. finds that AEP-Ohio’s request to accrue
carrying costs on the under-recovery of delta revenues due to
lavelized rates is reasonable and should be permitted.
However, to the extent that OCC, OEG, and Staff assert that in
the event of over-recovery of delta revenues, customers should
be afforded symmetrical treatment to that afforded to AEP-Ohio
in the event of an undet-recovery, we find their argument
persuasive. Therefore, if the over-recovery of delta revenues
occurs, AEP-Ohio shall credit customers with the value of the
equivalent carrying costs, calculated according to the weighted
average costs of long term debt, 5.73 percent for CSP, and 5.71
percent for OP. :- | '

As noted above, Rule 4901-38-08, O.A.C., prescribes that the
EDR shall be updated and reconciled semiannually.
Additionally, all data submitted in support of any rider update
is subject to Commission review and audit. Pursuant to this
provision, as well as Staff’s recommendation, the Commission
finds that the EDR should be updated and reconciled, by
application to the Commission, semiannually. By this process,

the estimated delta revenues will be trued to actual delta
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revenues, and any over- or under-recovery will be reconciled,
The semiannual adjustments to the EDR rates of CSP and OF
will be effective with the first billing cycle of April and October
in each year. AEP-Ohio is cautioned, therefore, to submit its
applications in a timely fashion, such that the Commission will
have sufficient time to review the filings and perform due
diligence with regard to its review of the proposed rates.

Upon review of the extensive pleadings and comments filed by
numercus parties, the Commission finds that AEP-Ohio’s
Application to adjust its EDR rates, as supplemented on
December 9, 2009, and as modified herein, does not appear to be
unjust or unreasonable, and should be approved as modified
herein. Therefore, the Commission finds that it is unnecessary
to hold a hearing in this matter, and, thus, the requests for
hearing advanced by several parties should be denied. The
Commission additionally authorizes AEP-Ohio to implement its
adjusted EDR rates of 10.52701 percent for CSP and 8.33091
percent for OP, effective with bills rendered in the first billing
cycle of January 2010.

Finally, the Commission finds that the case herein, which was
originally docketed  as Case No. 09-1095-EL-UNC, is more
appropriately docketed with the new RDR case code, as it
specifically ~ addresses economic  development  riders.
Accordingly, now and hereafter, Case No. 09-1095-EL-UNC
should be designated as Case No. 09-1095-EL-RDR.

Itis, therdor'_a,

ORDERED, That the motions of OEG, Ormet, IEU-Ohio, and OCC to

intervene be granted. Itis, further,

ORDERED, That Ormet's motion to admit Clifton A. Vince, Douglas G. - ~.0 7
Borwer, Danigl D. Barnowski, and Emma F. Hand to practice pro hac vice before the -

Commission in this proceeding be granted. It is, further,

ORDERED, That AEP.Chio’s Application to adjust its EDR rates, as
supplemented on December 9, 2009, be approved as modified herein. 1tis, further,

ORDERED, That AEP-Chio implement its adjusted EDR rates of 10.52701

-12-

percent for CSP and 8.33091 percent for OP, effective with bills rendered in the first
billing cycle of January 2010. Itis, further,
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ORDERED, That the requests for a hearing be denied. Itis, further,
ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

-13-

Alan R. Schriber, Chairman
KL b Cer? Fode b
Paul A. Centolella /" Ronda Hartman Fe
€ Syt 2 Tethic b
1 L. Roberto

RLH:ct -

Pntered in the Journal o 4 _
onei 1 -
Reneé ]. Jenkins

Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application for )

Establishment of a Reasonable Arrangement )

Between FEramet Marietta, Inc. and )  Case No. 09-516-EL-AEC
Columbus Southern Power Company.. ) : =

ENTRY ON REHEARING

The Commission finds:

1)

(2)

(3)

(4)

)

On June 19, 2009, Eramet Marietta, Inc. (Eramet) filed an
application pursuant to Section 4905.31, Revised Code, to establish
a reasonable arrangement with Columbus Southern Power
Company (CSP) for electric service to its manganese alloy-
producing facility in Marietta, Ohio (Application). In its
application, Eramet requests that the Commission establish a
reasonable arrangement for electric service with CSP that will
permit Framet to secure a reliable supply of electricity with a
reasonable, predictable price over a term that wili allow for the
investment of approximately $40 million in capital investments to

- upgrade the Marietta facility.

A hearing on the matter commenced on August 4, 2009. During the
course of the hearing, on August 5, 2009, Bramet and Staff filed a
Joint Stipulation and Recommendation (Stipulation), which
addressed several of the issues and concerns related to Eramet’s
Appilication.

On October 15, 2009, the Commission issued its Opinion and
Order, approving the Stipulation, with modifications.

Section 4903.10, Revised Code, states that any parly to a
Commission proceeding may apply for rehearing with respect to
any matters determined by the Commission within 30 days of the
entry of the order upon the Commission’s journal.

On November 13, 2009, CSP filed an application for rehearing,

alleging that the Opinion and Order was unreasonable and
unlawful on the following grounds:
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(h)

Moreover, on November 16, 2009, the Office of the Ohio
Consumers’ Counsel (OCC) and the Ohio Energy Group (OEG)
jointly filed an application for rehearing, alleging that the Opinion
and Order was unreasonable and unlawful on the following

The Commission’s finding that Eramet cannot shop

~ through the period ending with the expiration of C51”s

Electric Security Plan (ESP) is contrary to the evidence in
the record and to the public policy codified in Ohio law.

Basing the determination of whether Eramet can shop
under the terms of a ten-year contract on only three of
those ten years is unreasonable and unlawful.

Basing the determination of whether Eramet can shop
under the terms of a ten-year contract on the period of time
for which CSF's current provider of last resort (POLR)
charge has been authorized is unreasonable and unlawful.

Finding that there is not a risk that Eramet will be
permitted, at some point during the term of the unique
arrangement, to shop for competitive generation and then
return to generation service under CSP's standard service
offer is unreasonable and unlawful.

Requiring CSP to reduce its recovery of delta revenues (ie.,
revenue foregone) as a result of the contract with Eramet is
unreasonable and unlawful.

Requiring CSP to credit any POLR charges paid by Eramet
under the CSP/Eramet contract to CSFP's economic
development rider is unreasonable and unlawful.

Requiring CSP to enter into a contract with Eramet, which
conforms to the Commission’s order, is unreasonable and
unlawful. " o

Requiring CSP to enter into a contract, which results in a
reduction in CSP's revenues, and not permitting CSP to
recover the full amount of that reduction, is unreasonable
and unlawful.

grounds:
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(a)

(b}

©

{d)

()

The Commission erred in failing to adopt the regulatory
principle established in the Ormet case, specifying how
CSP will apply the credit for the full amount of POLR
charges that will reduce what customers will have to pay
for Eramet’s unique-arrangement. -~ - * 7

The Commission erred by failing to adopt the regulatory
principle established in the Ormet case, specifying that CSP
and Eramet shall not be permitted to reduce the delta
revenue credit, for example, by negotiating a discount to
the POLR charge, that is intended by the Cornumission to
reduce what customers will have to pay for Eramet's
unique arrangement.

The ’cwm?arty Shpulanon does not benefit the puﬂic and

is not in the public interest because it does not set a hard
cap or ceiling on the subsidy that customers could be
asked to pay. o :

(i) The Commission’s failure to establish a hard cap on
the delta revenues is a violation of the precedent set
in Ormet that a reasonable arrangement should set a
maximum armount of delta revenues which the
ratepayers should be expected to pay. Thus, the two-
party Stipulation fails to meet the third prong of the
Commission’s stipulation ¢yiteria.

(i) The Commission's failure to establish a hard cap on
the delta revehues also resulted in the iwo-party
Stipulation failing to meet the second prong of the
stipulation criteria - that this Stipulation benefits
ratepayers and is‘in the public intetest.

The Commission erred by failing to meet'the requirements
of Section 4903.09, Revised Code, to set forth reasons
prompting its decision, based upon findings of fact, with
regard to the arguments of OCC and OEG on a hard cap or
ceiling.

The two-party Stipulation does not benefit the public and
is not in the public interest because it requires customers to
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fund electrié rate discounts to Eramet before Eramet has
obtained corporate appraval for the capital investment,
which is the basis for granting Eramet the discounts.

{) The Commission erred in concluding that the two-party
Stipulation meets-the first-prong-of the stipulation criteria,
Because the two-party Stipulation does not reflect any
diverse interests, it must fail.

(73  Further, on November 16, 2009, Eramet filed a motion for
rehearing, requesting that the Commission grant rehearing for the
putpose of confirming that it approved the Stipulation, including,
without modification, the provision in which Eramet committed to
work in good faith with CSP to determine how and to what extent
Framet's customer-sited capabilities might be committed to CSP for
integration into its portfolio for purposes of complying with Ohio’s
portfolio requirements.

(8}  On November 23, 2009, Eramet filed 2 memorandum contra the
applications for rehearing of CSP, OCC, and OEG. On the same
day, OCC and OEG jointly filed a memorandum contra CS5P's
application for rehearing. +Additionally,” or:-November 25, 2009,
CSP filed memoranda contra Eramet's application for rehearing
and the application for rehearing filed by OCC and OEG.

(9)  The Commission grants the applications for rehearing filed by CSP,
OCC and OEG, and Eramet. “We believe that sufficient reason has
been set forth by the parties seeking rebearing to warrant further
consideration of the matters specified in the applications for
rehearing, N

. It is, therefore,

I <

ORDERED, That the applications for rehearing filed by CSP, OCC and OEG, and
Eramet be granted. Itis, further, L .
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record.

" Alan R. Schriber, Chairman

2

Paul A. Centolella Ronda Hartman Fergus

Valerie A. Lemmie Cheryl L. Roberto
RLH:«ct
Entered in the Journal
BEC 1 1 2008 o

N >y |

Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application for )
Approval of a Contract for Electric 3
Service Between Columbus Southern } Case No. 08-883-EL-AEC
Power Company and Solsil, Inc. )
In the Matter of the Application for )
Approval of a Contract for Electric )
Service Between Ohic Power } Case No. 08-884-EL-AEC
Power Company and Globe )
Metallurgical, Inc. )
FINDING AND ORDER
The Comumission finds:
(1)  The Applicants, Columbus Southern Power Company (C5P)

2

and Ohio Power Company (OF), are public utilities as defined
in Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

On July 16, 2008, CSP petitioned this Commission for approval
of a contract and coniract addendum with Solsil, Inc. (Solsil).
Solsil manufactures high-purity silicon metal for the solar
industry in Beverly, Chio, at a facility on Wells Road.
According to Arden Sims, President of Solsil, Solsil plans on
investing $46,000,000 to build a state-of-the-art plant for
producing solar grade silicon in Beverly, Ohio. The Solsil plant
will depend on Globe Metallurgical, Inc. (Globe), aiso in
Beverly, Ohio, to produce and supply metallurgical grade
silicon to upgrade to solar grade silicon. Solsil’s solar grade
silicon will be used by the photovoltaic industry to generate
solar power. Mr. Sims represents that a shortage of solar grade
silicon has caused many solar cell producers to not open up
United States production, thereby preventing the solar industry
from reaching its full potential.

M. Sims states that an economic power rate is key to making
Solsil’s investment justifiable and operation viable, since power
accounts for 30 percent of total production costs. The rates

This iB to certify that the images appearing are an
accurate and complate raprofuction of a case file
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proposed in this application will faciliftate a significant
expansion at the Solsil facility. Solsil has represented that at its
peak capacity after expansion it will employ 350 workers with a
payroll exceeding $18 million annually.

The contract is for a ten-year term beginning January 1, 2009.
The contract capacity is 19,500 KVA. Since Soisil is not
projecting to meet that level of demand until 2010, CSP agrees
to use the greater of 60 percent of Solsil’s previously established
billing demand or 1,000 KVA as the minimum billing demand
until January 1, 2010. After that date, the standard minimum
demand provisions of Schedule General Service Large, which
include a minirnum billing demand of 11,700 KVA, shall apply.
The price shail be based on Solsil’s rate for generation service
being equal to 40 percent of the winning supp}y bids received in
response to requests for proposals (RFPs) to serve the load and
on any deviations from Solsil’s load forecast. Solsil shall also
pay CSP's prevailing tariffs for transmission and distribution,
including all applicable Commission-approved riders.

The request for approval of the contract is conditioned on the
Commission approving, as part of its order, the full recovery of
(8P, over the ten-year period of the contract, of the cost of the
generation service resulting from the requests for proposals,
offset by the amount paid by Solsil for generation service.

On July 16, 2008, OP petitioned this Commission for approval of
a contract and contract addendum with Globe. Globe
manufactures silicon mefal, specialty alloys, and ferroalloys in
Beverly, Ohio, at a facility on Sparling Road. The rales
proposed in this-application will facilitate the continuation of
the operations at this facility. - Globe has represented that it
employs 180 workers to which it has paid $15 million in payroll
and benefits through the 11 months of the current fiscal year.
Globe asserts that the rates proposed are critical to maintaining
the competitiveness of its facilities so that it can continue to
provide empfoyment and other economic benefits in Ohio.

The contract is for a ten-year term beginning January 1, 200%.
The price shall be based on ninety percent of Globe's rate for
generation service on the otherwise applicable schedule for firm
and interruptible. Globe shall also pay OF's prevailing tariffs
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for transmission and distribution, including all applicable
Commission-approved riders.

The request for approval of the contract is conditioned on the
Commission approving, as part of its order, the full recovery of
OP, over the ten-year period of the contract, of the difference
between what Globe’s bill would have been under the
applicable standard service offer schedules and the amount
paid by Globe for generation service.

Motions to intervene in these cases were filed by the Chio
Energy Group (OEG) and the Office of the Ohio Consumers’
Counsel {(OCC). OEG’s objection is limited to the Solsil contract
being a discount off of the market price of generation instead of
a tariff rate. OCC objects to various terms of the contracts and
proposed cost recovery mechanisms.

The motions to intervene should be granted and the parties’
comments considered in our consideration of the applications.

The applications were filed pursuant to Section 4905.31, Revised
Code. The contracts for electric ‘service and corresponding
addendums entered irito between CSP-and Solsil and OP and
Globe appear to enhancé the retention and growth of local
industry. However, the Commission does not need to reach in
this case the question of whether such contracts shouid be
approved based on their economic development benefits.
Consideration of special contracts for economic development
will be governed by rules addressing the approval of reasonable
arrangements. Siich rules are pending before the Commission
in Case No. 08-777-EL-ORD. ' Consideration of the contracts in
this case will be based 1ipon their potential impact on advancing
policies set forth'in Section 4928.02, Revised Code, by reducing
the cost of solar energy resources néeded to meet portfolio
standards; expanding the State’s solar energy industry and its
effectiveness in ‘the global economy; and encouraging
development of technologies that can adapt successfully to
potential environmental mandates, distributed generation, and
innovative supply-side services for a modern grid. After
considering the applications, the Commission finds that the
agreement between OF and Globe should be approved.
However, the Commission is concerned with the discount
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mechanism in the Solsil contract and the delta revenue/cost
created by the contract. Accordingly, the Commission approves
the agreement provided that the contract is modified to provide
that the market rate at the outset of the contract shall be
estimated in accordance “with “generafly accepted 'statistical
criteria as arrived at by consultation with Commission staff
(5taff)y and for the purpose of establishing the discount
benchmark. The Solsil discount shall then be calculated as a
discount from the then applicable standard service offer in a
proportion to that which would be equivalent to the 60 percent
discount from the benchmark, The difference between the
standard service offer and the Solsil rate shall then become
recoverable as the delta revenue/cost. The Commission
recognizes that the approval of each special arrangement must
be considered on its own merits. The approval of these
contracts is based on the unique circumnstances of Solsil and
Globe and an effort to maintain the viability of these operations.
The Commission recognizes that these agreements were entered
into prior to the effective date of Amended Substitute Senate
Bill No. 221 (SB 221) and prior to the filing of any application
pursuant to SB 221. Therefore, the Conimission’s decision in
this case should not be viewed aé ‘precedent applicable to
consideration of any sirmilar isse that might arise in any electric
utility’s filing under 88 221. '

With respect to the recovery of the difference between what the
customers are charged and tariff rates, the Commission will
permit the recovery of those delta revenues/costs pursuant to
recently revised Section 4905:31(E) of the Revised Code. The
mechanism for the recovery of those delta revenues/costs shall

be determined as part of thé utilities” standard service offer

applications made pursuant to'Section 4928141, Revised Code.
It is, therefore,

ORDERED, that the motions to intervene filed by OEG and OCC are granted. It is, |
further,

ORDERED, that the proposed contracts and addendums are approved subiject to
the finding (10) set forth above. It is further,

000090



(18-883-EL-AEC, etal. -5-

ORDERED, That OP and CSP file revised contracts consistent with this Finding and
Order within 20 days of the issuance of the Finding and Order. It is, further

ORDERED, That the revenue recovery requested by CSP and OP is approved,
subject to linding (10). However, the mechanism for recovery shall be determined as part
of the utilities’ standard service offer applications made pursuant to Section 4928.141,
Revised Code. ltis, further,

ORDERED, That the Commission’s approval of these agreements does not
constitute state action for the purpose of antitrust laws. It is, further,

ORDERED, That a copy this Finding and Order be served upon the Applicants and
all parties of record.

THE PUBLIC &/(Q?MSSION OF OHIO

r

L Alan R. Schiiber, Chairman

Paul A, Centolella

Valerie A. Lemunie Cheryl L. Roberto

RRG/BFxt

Entered in the Journal
Doig
Reneé |. Tenkins ‘
Secretary
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