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I. INTRODUCTION

This appeal focuses ou Columbus Southern Power Company and Ohio Power Company's

("AEP" or "Companies") dissatisfaction with the solution adopted by the Public Utilities

Commission of Ohio ("PUCO" or "Commission") in approving a "reasonable arrangement"

between the Companies and one of their large industrial customers. The large industrial customer

is Ormet Primary Aluminum Corporation ("Ormet"). The solution adopted by the Commission

was intended to enable Ormet to continue to operate, thus retaining approximately 900 high-paying

jobs in economically distressed eastern Ohio.

The Commission determined that in order to retain those jobs, it was necessary to grant

Ormet a discount on the power bill it would otherwise pay under the Companies' applicable tariffs.

Depending on the world-wide price of aluminum and Ormet's other production costs, the

maximuni discount off of the otherwise applicable industrial tariff rate can balloon up to $60

niillion per year for 2010 and 2011. After 2011, the maximum discount is reduced each year. (See

AEP Appx. 42-43).

The Ormet discount approved by the Cormiiission is subsidized by all of the remaining

customers of the Companies. This direct consumer subsidy ensures that the Companies will

receive 100% of the revenues for seivices they provide to Ormet, just as if Ormet had otherwise

paid non-discounted standard tariff rates.

Importantly however, the Commission stopped short of allowing the Companies to retain

revenues over and above 100% of the Orinet discount. The PUCO found that "provider of last

resort" ("POLR") revenues collected from Onnet would be used to offset customers' subsidy of

the Ormet discount. The Companies' POLR charge, approved as a part of the Companies'

1



standard service offer', is a bypassable charge2 intended to compcnsate for the risk that a

customer niay switch (shop) to a non-AEP provider of generation when the market price of

generation is below the tariff rate.3 The Commission found that since Ormet had committed to a

ten-year exclusive contract with the Companies, Onnet had given up its right to shop during that

term. (AEP Appx. 46). Thus there would be no risk to the Companies that Onnet would shop

when the market price of generation drops below the tariff ratc. (AEP Appx. 46). Accordingly,

the Conmlission determined that rather than compensate the Companies for a non-existent risk

and POLR services they would not need to provide, the Commission would instead require

Ormet to pay the POLR charge and credit the other AEP customers for those POLR revenues.4

Thus, AEP's remaining customers' subsidy of the Ormet discount is diminished by receiving

credits for POLR revenues paid by Ormet. AEP in turn was denied the right to collect windfall

revenues for POLR services that they would not need to provide to Ormet. Nonetheless AEP

will still receivc 100% of the revenues for services they provide to Ormet.

' See (AEP Appx. 151-153).

2 In the Order issued by the Commission modifying and approving the Conipanies' electric
secLuity plan ("ESP"), the Commission ruled that the POLR rider shall be avoidable for those
customers who shop and agree to return at a market price and pay the market price of power
incurred by the Companies to serve the retuming customers. (AEP Appx. 153). The Company
had requested that the rider be non-bypassable.

' The concept ofprovider of last resort relates back to provisions implemented in S.B. 3.
Specifically, foinier R.C. 4928.14(C) required the electric distribution utility to serve as a clefault
service provider in its certified territory if a supplier fails to provide service. Revisions made to
R.C. 4928.14 by S.B. 221 changed that provision of the code, but kept the provider of last resort
obligation intact. See (AEP Appx. 16). See also R.C. 4928.141(A)(AEP Appx. 17).

4 The costs of the Ormet discount are to be collected tlirough AEP's economic development
rider, which is a non-bypassable rider that applies to all customers, including reasonable
arrangement customers.
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The Commission's solution recognized that the ability of AEP's customers to fund the

Ormet rate discount is not unlimited.s The Coinmission's ruuling limited the subsidy borne by

AEP's other customers to 100% of the discounted Ormet rates, holding AEP hannless, bnt

without the ability to pocket additional windfall revenues for POLR services they would not have

to provide. Allowing AEP to retain POLR revenues from Ormet, when it does not provide

POLR service to Ormet, was an unreasonable result, the Commission concluded. On the other

hand, reducing customcrs' subsidy of the Ormet discount by crediting eustomers for POLR

revenues collected from Ormet was a reasonable result. It was so ordered by the PUCO. (AEP

Appx. 47).

The POLR revenues credited to AEP customers to reduce their subsidy of the discount

for the Ormct contract are expected to be approximately $11 million per year. The credit was

initially approved for the ten-year contract terni. (AEP Appx. 47). ln its Entry on Rehearing, the

PUCO modified its initial order and ordered that the POLR revenue credit apply only through the

end of the Conipanies' current eleetric security plan ("ESP"), December 31, 2011. (AEP Appx.

84).

T'hese Ormet discounts, even with the POLR revenue offset, still come at a hefty pricc to

the remaining AEP customers. The discounted electric rates will cost the AEP customers tens of

millions of dollars per year. Over ten years, the discounted rate subsidized by AEP customers for

s (AEP Appx. 43).
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this one reasonable arrangeinent6 could reach $381.7 million.7 Thus, receiving credits for the

POLR charges paid by Om1et could lessen this potential subsidy over the next three years by

approximately $33 million.

However, if AEP prevails in this appeal, AEP will be able to pocket moneys collected from

Orniet for a POLR risk that it does not bear and POLR services it does not supply. AEP will

recoup from customers 100% of the revenues from the discount, plus more.

AEP's objective is to protect its windfall POLR revenues collected from a customer who

cannot shop. I-Ience, AEP challenges the PUCO's authority, under R.C. 4905.31, to offset the

POLR revenues against the reasonable airangement costs. AEP argues that the POLR revenues

equate to "revenue foregone" referenced in R.C. 4905.31(E) tinder a utility's job retention

program. (AEP Brief at 12-13). The PUCO has no authority to deny the Companies "revenue

foregone" under a reasonable arrangement, according to AEP. AEP also alleges that the ten-year

exclusive contract with Ormet violates the state's policy facilitating competition and encouraging

customer choice. (AEP Brief at 19-28). The Companies dispute the Commission's finding that

6 At least one other reasonable arrangement, post-S.B.221, has been approved betwecn the
Cornpanies and a customer, Eranict Marietta. Under that reasonable arrangement as well AEP
customers will be funding discounted electric rates that could equate to approximately $57

million. See In the Matter of the Application for Fstablishmertt of a Reasonable Arrangement
Setween Eramet Marietta, btc. and Columbus Southern Power Comparty, PUCO Case No. 09-
516-EL-AEC, Opinion and Order at 5 (Oct. 15, 2009) (citing to OCC Witness Ibrahim's
testnnony). (AEP Appx. 106). The PUCO has granted rehearing on its Opinion and Order, but
has not released a substantive Entry on Rehearing. See In the Matter of the Application for

Establishment of a Reasonable Arrangement Between Eramet Marietta, Inc. and Columbus
Southern Power Company, PUCO Case No. 09-516-EL-AEC, Entry on Rehearing (Dec. 11,

2009). (OCC/OEG Appx. 82-86).

7 For 2010 tlu-ough 2018, the Connnission imposed restrictions on the discount provided to
Ormet. For 2010 and 2011, there is a maximum discount of $60 million per year. In 2012, the
maximum discount is $54 million; for calendar years 2013 through 2018, the maximum discount
is reduced by $10 million per year. All told, with the $77.7 million requested for 2009, the price
tag for AEP customers is staggering.
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there is no risk of Otmet shopping, averring that it is against the tnanifest weight of the evidence.

Finally, the Companies contest the Commission's authority to require them to enter into an

"involuntary" contract that "causes harm to AEP's financial interests."8 (AEP Brief at 41-48).

The questions presented by this appeal are as follows:

1) Under Ohio law a mercantile cust(mer may obtain discounted electric rates in
order to retain jobs, by establishing or enteting into a reasonable arrangemctit
with a utility. The reasonable arrangement must be filed with and approved by
the PUCO. Does the PUCO have authority to determine the amount of the
discount that is to be funded by the utility's other customers?

2) Under S.B. 221, the General Assembly has established numerous state policies
including policies related to electric generation competition, customer choice, and
economic development to facilitate the state's effectiveness in the global
cconoiny. Does the PUCO nin afoul of these policies by approvnig a customer-
proposed ten-year exclusive contract with a utility for the purpose of retaining
Ohio jobs?

3) The PUCO approved rates for customers under standard seivice offer tatiffs.
Under these taiiffs, customers are charged for imposittg a risk for the utility
standing as a default provider if customers shop and return to the utility aftcr
receiving generation servicc from a competitor. Does AEP's default service
provider charge (POLR) in its standard service offer tariff necessarily apply to a
customer who takes exclusive service from the utility under a reasonable
arrangement contract?

4) The PUCO has continuing jurisdiction over reasonable at-rangements between a
utility and a mercantile customer. Any modifications or changes to a reasonable
arrangement require notice and an opportunity to be heard. Do such procedures
create a risk that a mercantile customer will be permitted to shop during the tlu•ee-
year ESP period?

8 OCC/OEG does not address this final claim in their Merit Brief. OCC/OEG choose to focus
their brief on the remaining issues. This should not be interpreted as acquiescence to AEP's
position on this issue.
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II. STATEMENT OF FACTS AND CASE

OCC and OEG9 generally agree with the statement of facts as convcyed by the

Companies. There are points of claritication needed, however, to accurately convey the chain of

events starting with the Companics supporting the ten-year contract and ending with the

Companies denouncing the conh-act as contrary to the policy directives of the state, a mere five

months later.10

AEP suggests that it expressed general support for Ormet's initial proposal lor a ten-year

contract where it would be the exchisive supplier of Orniet's full energy needs. (AEP Briel' at 9).

To be prccise, AEP stated in its February 23, 2009 motion to intervene as follows: "AEP

believes that the proposed contract is lawful and reasonable and based on Omet's representation

should be approved by the Commission." (AEP Appx. 97). AEP mentioned that its support was

conditional but only in the sense that the ESP proceeding provides a "satisfactory" outcome.

AEP also urged the Commission to approve the power agreement without change. (AEP Appx.

97).

The proposed power agrecment that AEP urged the PUCO to approve, without change,

was filed by Ormet with its application. In the power agreement (OCClOEG Supp.1-28) Article

Two unniistakably conveys that AEP and Ormet contemplate an exchisive supplier relationship

y The members of OEG who purchase electric power fi-om the Companies are AK Steel
Aleris, Amsted Rail Co., ArcelorMittal, BP, DuPont, Ford, GE - Aviation, Linde, P&G, PPG,
Praxair, Severstal Wheeling, and Worthington Industries.

10 See AEP Proposition of Law 2 ("The Commission unlawfully adopted aprovision within the
involuntary contract requiring that AEP's largest customer forego its statutory right to shop for
conipetitive generation service for an entire decade, in violation of the well-established policy of
the State of Ohio and the fundamental retail shopping provisions of SB 3 and SB 221 ") (AEP

Brief at 28-34).
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where AEP agrees to provide, and Ormet agrees to take, all power from AEP for the next ten

years: "2.01 During the term of this Power Agreement, AEP agrees to fiunish to Orntet, and

Ormet agrees to take from AEP, all of the electrical energy of the charactcr specified hereni,

subject to the Terms and conditions of Service, except as otherwise set for-th herein***."

(OCC/OEG Supp. 9-10). Article 2.02 sets the term of the agreement as rruining from January 1,

2009 through December 21, 2018. (OCC/OEG Supp. 10).

Although this proposed power agreement was subsequently revised, by an amended

Ormet application," these same exclusive supplier provisions remained intact. AEP filed no

response to the Ormet amended application.

Both OCC and OEG (and other intervenors)tz filed con-mrents on Ormet's application on

Apri128 and April 29, 2009. (R. 28, 31). OEG proposed that AEP should not be entitled to

provider of last resort risk revenues under the ten-year exclusive Ornzet arrangement, as Ornlet

could not shop for another supplier. Ormet would thus pose no provider of last resort risk upon

AEP, OEG reasoned. AEP filed no response to OEG's comments.

OCC filed testimony of Dr. lbrahim (R. 24), and subpoenaed two AEP employees,

inchrding J. Craig Baker of AEP Service Corporation, to testify at the evidentiary hearing that

began April 30, 2009. (R. 21, 22). AEP did not file testimony or call witnesses to testify against

the exchrsive supplier provision in Ormet's proposed contract. Tn fact, Mr. Baker testified at the

hearing that AEP supported the Onnet arrangement, conditioned only on the outcome of the

electric security plan. (Tr. I at 33-35) (OCC/OEG Supp. 34).

" On Ap1i1 10, 2009, Ormet filcd an amended application with the PUCO. (R. 15).

12 The Kroger Company and hidustrial Energy Users Ohio intervened in the PUCO proceeding.
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While AEP conveys that it "argued against adoption of the exclusive supplier provision,

(Article 2.03) as violating the policy of the State of Ohio and the fundamental notion of customer

choice embodied in SB 3 and SB 221" (AEP Brief at 9), its arguments came in the eleventh hour.

AEP's protestations began not when the original application was filed, not when the amended

application was filed, not when comments were filed, and not when J. Craig Baker was cross-

examined. Rather, AEP first objected to the exclusive supplier provision as being anti-

competitive in its post-hearing brief filed on July 1, 2009. 13 This appeared to be in response to

anticipating OCC/OEG's argtments that under the exclusive contract, Ormet could not shop, and

AEP should not recoup POLR revenues.

Suddenly, finding itself in jeopardy of not collecting its intended millions of dollars in

POLR revenues (for services it would not need to provide), AEP reversed course to become the

champion of the competitive marketplace. AEP proceeded to manufacture an argument that any

sole source contract with a large customer stifles the developntent of competition under S.B. 221.

AEP's ehange ofheart appears more related to the convenience instead of eacnestness of such

arguments.

13 Evidently, in September 2008, when AEP sought approval of two ten-year exclusive
arrangements with Solsil and Globe Metallurgical, AEP did not deem it to be inconsistent with
S.B, 221 to enter itito long-term exclusive arrangements. See In the Matter of the Application. for
Approval of a Contract for Electric Service Between Columbus Southern Power Company and
Solsil, Ine. and bi the Matter of the Application for Approvcd of a Contraet for Electric Service
between Ohio Power and Globe Metallurgical, Inc., Case Nos. 08-883-EL-AEC, 08-884-EL-
AEC (Applications) (July 16, 2008). The PUCO approved those applications by Finding and
Order on July 31, 2008. (OCC/OEG Appx. 87).
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III. ARGUMENT

PROPOSITION OF LAW NO. 1:

Where the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation. An
unambiguous statute is to be applied, not interpreted.14

When the language of a statute is plain and unambiguous and conveys a clear and definite

meaning, there is no need for this Court to apply the rules of statutory interpretation.15 'I'he

Court has adhered to this standard for over one hundred years, as noted by J ustice Pfeifer.16 This

standard acknowledges the duty of courts is to expound upon the law, not to create law.

Otherwise the courts encroach upon the power of the General Assembly to enact laws, and

thereby threaten the balance of powers created under the Ohio Constitution." Thus, when the

Court has been called upon to give effect to an act of the General Assembly, a standard of

judicial restraint has dcveloped where the wording of the law is clear and unambiguous." This

14 Sears v. Wein:er (1944), 143 Ohio St. 312, 28 O.O. 270, 55 N.E.2d 413, syllabus ¶4. Sce also
State qf Ohio v. Kreiseher, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496, syllabus:
"Statutory interpretation involves an examination of the words used by the legislature in a
statute, and when the General Assembly has plainly and unambiguously conveyed its legislative
intent, therc is nothing for a court to interpret or construe, and therefore, the court applies the law
as written."

s State of Ohio v. Muncie (2001), 91 Ohio St.3d 440, 447, 746 N.E.2d 1092, 1098 (citing

Syrtimes Twp. 13d. Of Trustees v. Smyth (2000), 87 Oliio St.3d 549, 553, 721 N.E.2d 1057, 1061).

16 State oJ'Ohio v. Kreischer, 109 Ohio St.3d at 395, 848 N.E.2d at ¶14 (citations oniitted).

17 See Section 1, Article 11, Ohio Constitution, vesting the legislative power in the Ohio General
Assembly, and Section 1, Article IV, Ohio Constitution, vesting the judicial power in the courts.
(OCC/OEG Appx. 7,8).

18 Proctor, Dir. v. Kardassilaris et al., 115 Ohio St.3d 71, 2007-Ohio-4838, 873 N.E.2d 872,

¶22.
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Court has ruled that a statute that is free from ambiguity and doubt is not subject to judicial

modification under the guise of interpretation.'y R.C. 4905.31 is such a statutc.

A. R.C. 4905.31 is plain and unambiguous, and clearly establishes the PUCO's
authority to approve, change, alter, or modify all reasonable arrangements
proposed by a utility or a mercantile customer.

R.C. 4905.3120, pre-S.B. 221 and post-S.B. 221, is simple in many respects. It

accomplishes threc objectives. First, it dcsignates entities and customers who "are not prohibited

from" filing for, establishing, or entering into a "reasonable arrangement " Second, it defines

"reasonable arrangements" that are not prohibited from being filed for, established, or entered

into. Third, it institntes a process for implementing the arrangemcnts.

The statute, as amended, provides that both public utilities and mercantile customers, or

groups of mereant.ile customers are not prohibited from seeking to establish or enter into a

reasonable arrangement. This is conveyed by the following words: "Chapters 4901., 4903.,

4905., 4907., 4921., 4923., 4928., and 4929. of the Revised Code do not prohibit a pitblic utility

from filing a schedule or establishing or entering into any reasonable arrangement with another

public utility or with one or inore of its customers, consumers, or employees***and do tlot

191d., citing Bernardini v. Bd. OfFd. For the Conneaut Area City,School Dist. (1979), 58 Ohio

St.2d l, 6, 12 0.O.3d 1, 387 N.E.2d 1222, 1224. See also Crowl v. DeLuca (1972), 29 Ohio
St.2d 53, 58-59, 58 0.O.2d 107, 278 N.E.2d 352, 356; Slingluff v. Weaver (1902), 66 Ohio St.

621, 64 N.E. 574, syllabus ¶ 2.

20R.C. 4905.31 (AEP Appx. 4) was enacted in 1953, and underwent its most significant revisions
recently under S.B. 221. Notably the revisions did not displace the process for implementing a
reasonable arrangement. Nor did S.B. 221 change the PUCO's authority over the reasonable

arrangements. Instead the revisions extend the opportunities created for reasonable arrangements

to mercantile custoniers or groups of mercantile customers and expand the categories of
reasonable arrangements to include a number of diverse applications including economic

development and job retention. See (OCC/OEG Appx. 9-68), S.B. 221, which shows the

"redline" version of the amendments to R.C. 4905.31.
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prohibit a mercantile customer of an electhic distribution utility***orgroup of'those customers

from establishing a reasonable arrangement with that utility***."21

After defining this category of applicants, the statute then lists a series of allowable

arrangements identified as subsections (A)-(E).''2 These are the reasonable arrangements that

either the utility or the mercantile customcrs are not prohibited from secking.

Next the statute delineates a two step process for implementing the arrangements. The

statute identifies the first step as either filing a schedule or establishing or entering into a

reasonable arrangement. The words of the statute convey that a utility is not prohibited from

"filing a schedule" or "establishing or entering into" a reasonable arrangement. A mercantile

customer or a group of inercantile customers are not prohibited from "establishing a reasonable

arrangement."

Once the schedule is filed or the arrangement is established or entered into, the second

step must be followed: the schedule or an-arigement must be filed with and approved by the

commission "pursuant to an application" submitted by the public utility or mercantile customer.

The statute provides "[n]o such schedule or arrangement is lawful unless it is filed with and

approved by the commission pursuant to an application that is submitted by the public utility or

the mercantile customer or group of customers***." The statute directs the public utility to

confonn its schedule of rates, tolls, and charges, to such arrangements. "I'he statute concludes

with a further mandate that "every such schedrile or reasonable arrangement shall be under the

21 (AEP Appx. 4) (emphasis added).

22 Germane to this appeal is the category "E" which identifies as an allowable arrangement "(E)
Any other financial device that may be practicable or advantageous to the parties interested. In
case of a schedule or arrangement concerning a public utility electrie light company, such other
financial device may include a device to recover costs incurred in conjunction with any
economic development and job retention program of the utility witliin its certified ten-itory,
including recovery ofrevenue foregone as a result of any such program***." (AEP Appx. 4).
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supervision and regulation of the coninlission, and is subject to change, alteration, or

niodification by the Commission "'

The words of the statute that convey the PUCO's authority over reasonable airangements

are plain. There is no ambiguity here. The Commission has ultimate autliority to approve,

regulate, and supeivise reasonable arrangements. In the exercise of such authority, the

Connnission may consider and rule upon whether "costs incurred" in conjunction with any

economic development and job retention program, including the "revenues foregone", should be

permitted.

The statutory process for implementing reasonable arrangements is also quite clear. The

utility or mercantile customer files for, enters into, or establishes the arrangement. The

arrangement can fall under one of the categories listed as subsection (A) through (E). The utility

or mercantile customer files an application seeking approval of the schedule or arrangement at

the PUCO. The Commission considers it, and changes, alters, or modifies the arrangement or

schedule. The utility adj usts its schedules to reflect whatever the Cornmission orders.

This was the process followed in the PUCO proceeding below. Ormet sought to establish

a reasonable airangement with AEP. It filed an application with the Commission proposing its

reasonable arrangernent. The Commission considered the application. The Commission ordered

modifications to the proposed reasonable arrangement. One of the modifications was to require

AEP to credit customers for POLR revenues paid by Ormet to AEP. This niodification reduced

the subsidy borne by other AI;P customers. AEP was held har-mless, and received 100% of the

revenues for services provided to Ormct, as if Ormet had been billed under standard service offer

schedules. AEP, however, would not receive millions of dollars for a iisk not imposed or for

services not provided under the reasonable arrangement. Instead the POLR charges would offset

12



customers' subsidy. Or-nnet and AEP filed a revised and executed power agreement on

September 18, 2009 23 (R. 59).

B. Subsection (E) of R.C. 4905.31 pertains to a reasonable arrangement that
may be sought by an applicant. It cloes not restrict the PUCO's authority.

17ie Companies clann that R.C. 4905.31 does not pemiit the Comnlission to approve a

reasonable arrangement and simultaneously disallow a portion of the costs incurred, including

the resulting "revenue forgone." (AEP Brief at 12). The oiily path to this conclusion is through

tortured statutory initerpretation. It is this type of forced and subtle construction that this Court

has wisely eschewed on munerous occasions 24

The Companies begin their joumey by zeroing in on language of subsection (E),

oblivious to the other bordering provisions of the statute. The Companies identify the Ormet

arrangement as a qualifying financial device that "may" "recover costs incurred in conjunetion

with any economic development and job retention," including "revenue foregone." The

Companies then profess that "niay" is intended by the General Assembly to pertain to categories

of "financial devices" and not to "costs incurred" including "revenue foregone." (AEP Brief at

13). Rather, AEP posits that the General Assembly provided for permissive reasonable

arrangements to include mandatory recovery of "costs incurred," inrcluding "revenue foregone."

(AEP Brief at 14).

AEP then notes that the General Assembly attached no qualifying or inodifying language

within subsection (E) and thus, the Commission does not have discretion to deny recovery of

revenue foregone. (AEP Brief at 16). In other words, the Commission may allow a financial

23 The Companies made no other filing to fulfill their requirement under R.C. 4905.31 to
"conform its schedule of rates, tolls, and charges to such arrangement***."

24 See Slingluffet al. v. Weaver et al., 66 Ohio St. 627, 64 N.E. 576 (citation omitted).
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device to recover costs incurred for economic developnient orjob retention, but may not deny

recovery of "costs itieurred," including "revenue foregone" as a result of the program.

The Companies bolster their theory by grasping onto the doctrine of "expression unius est

exclusion alterius." According to the Companies, if the General Assernbly wanted to give the

Commission "offset" authority - allowing it to reduce the rccovery of "revenue foregone" - it

would have expressly done so. (AEP Brief at 17). Because the General Assembly did not, the

Court should intetpret that to mean that the General Assembly intended no offset.

The Companies' forced interpretation of this specific section of R.C. 4905.31 must fail.

The Companies seek to import doubt into the statute as to its meaning and then resort to

grammatical arguments related to the placement of the verb "may" to remove the doubt they

create. The doubt fashioned by the Companies is based on speculation. This Court has

recognized that where the statute is clear and explicit, to import doubt as to its meaning and then

attempt to resolve the doubt by supposition bascd on phraseology or punctuation is improper.25

When the statute is clear and explicit as it is here, the maxim of expressio unius est

exclusio has no place. This maxim is not a ntle of law. It is a rule of construction "used as a

tool to cut through ambiguities to lay bare the intendment of a provision. "26 It is only an aid in

ascertaining the meaning of law and must yield whenever a contrary intent is apparent.

'The section of the statute described by the Companies is clear, and needs no

interpretation. R.C. 4905.31 only defines the series of allowable arrangements that the

applicants (utility or mercantile customer) are not prohibited frotn filing, establishing, or entering

into. Thus, "nlay" merely defines the parameters of what the applicants are not prohibited from

zs Id. at 628-629, 64 N.E. 576.

26 The State ex. rel. Jaclcrnan et al. v. Court of Common Pleas of Ceryahogca County et al. (1967),
9 Ohio St.2d 156, 164, citing State ex rel. Curtis v. DeCorps, Dir. Of Pub. Serv. (1938), 134
Ohio St. 295.
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sceking. Subsection (E), one of the [ive categories of reasonable arrangements, presents the

applicants with the opportunity to seek a reasonable arrangement for economic development that

includes "costs ineulTed" under the program and "revenue foregone" as a result of such a

prograni. It does not in any way define the Comrnission's authoiity over the arrangements.

Rather the Commission's autliority over the reasonable arrangements is established later

on in the statute, where the statute plainly states that the schedtiile or arrangement must be

approved by the Commission: "No such schedule or arrangement is lawful unless it is f led with

and approved by the commission, pursuant to an application***." Lest there be doubt as to the

authority of the Conunission, all doubt is resolved in the final passage of the statutc: "Every

such schedule or reasonable arrangement shall be under the supervision and regulation of the

commission, and is subject to change, alteration, or modification by the commission."

The Commission's general authority over reasonablc arrangements is further delined

under the Ohio Admin. Code through enabling rules peitaining to the statute. Under those rules

when a unique arrangement2J is requested by a mercantile customer, the mercantile customer has

the burden of showing the arrangement is "reasonable" and does not violate R.C. 4905.33

(OCC/OEG Appx. 3) and R.C. 4905.35 (OCC/OEG Appx. 4)?8 Fur-ther, the mercantile

customer must show that the arrangement furthers the policy of the State of Ohio embodied in

R.C. 4928.02 29 The Commission itself has succinctly described its role in reasonable

27 A "unique arran gement" is a subset of reasonable arrangements under R.C.4905.31 that does
not constitute an economic development arrangement (Ohio Adm_ Code 4901:1-38-03) or an
energy efficiency arrangement (Ohio Admin. Code 4901:1-38-04). (AEP Appx. 30).

28 See Ohio Admin. Code 4901:1-38-05(B)(3). (AEP Appx. 31).

21) Id. See (AEP Appx. 10).
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arrangements as otte which requires it to determine whether or not the arrangements are in the

"public interest." (AEP Appx. 161).

The words of the statute and the enabling ntles convey the PUCO's authotity over

reasonable arrangements. They are not ambiguous. R.C. 4905.31 makes it clear that no

reasonable airangement is lawful unless it has been filed with and approved by the Connnission.

The Conunission may change, alter, or modify a reasonable arrangement.

In the exercise of its jurisdiction over reasonable atrangements, it can exatnine the "costs

ineutred" and the "revenue foregone" related to an economic developnlent or job retention

program. Accordingly, the PUCO can determine whether POLR risk is a "cost incmred" and

whether it would amount to "revenue foregone" where the utility is not providing POLR services

and is not subject to POLR risk.

The Commissiotr determined that the POLR risk was not a "cost incurred" under the

Omiet reasonable arrangement. (AEP Appx. 46-47; 84-85). Since the POLR charge

compensates utilities for a risk that a customer will shop and then return, when Ormet gave up its

right to shop, it eliminated the POLR risk. Hence, for this reasonable arrangement customer

there is no POLR "cost incurred" under R.C. 4905.31(E) which could in turn be recovered as

"revenue foregone" In examining "revenue foregone," the PUCO rightly considered other

factors (e.g., costs that a utility would avoid under the arrangement). Indeed under Ohio Adm.

Code 4901:1-38-08(A)(3) (OCC/OEG Appx. 6) cost savings to the electric utility are to be an

offset to the recovery of "delta revenues" 30 or the "revenue foregone" as the statute refers to

such revenues. The avoided POLR expense is essentially a cost savings to the Companies-the

36 "Delta revenues" is a term used solely with respect to reasonable arrangement. It is defined as
"the deviation resulting from the difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement approved by the commission" Ohio
Admin. Code 4901:1-38-01(C). (OCC/OEG Appx. 5).
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Compauies are Ormet's only provider under the ton-year tenn of the agreement and there would

be no "costs ineurred" for POLR risk or POLR services for this customer. Thus, thcre should be

no POLR revenues that would be foregone under the agreement; instead the POLR risk and

POLR service would be avoided as a result of the agreenient. They should be offset against the

perinissible "revenue foregone" that is collected from CSP customers, as the PUCO correctly

determined.

Moreover the Commission has a responsibility to ultimately determine whether the

proposed an-angement is reasonable and in the pnblic interest. Part of such a determination

focuses on the cost imposed on the utility's customers to subsidize the discounted rates. Whethe-

the discount subsidized by other customers should be offset by POLR revenues is merely one

factor the Commission can consider in reviewing a reasonable arrangement.

AEP's interpretation of R.C. 4905.31(E)-that the Commission has no choice but to

permit the utility to recover "costs incurred" including "revenues foregone" -supersedes and

renders superfluous Conimission review of such costs and revemxes. The Companies' forced

interpretation of R.C. 4905.31 seeks to needlessly restrict the Commission from carrying out its

review. It should be rejected. AEP asks this Court to accept its construction of R.C. 4905.31

that limits the authority of the PUCO as established in the statute, inconsistent with its terms, and

the terms of the enabling rules. The Court should not accept such arguments.

Otherwise, there would appear to be no reason why the Court could not, as to any

legislation, alter it so as to make it conforin to the utility's idea as to what the act should have

been. Such a ruling would substitute the will and judgment of the General Assemhly with the

will and judgment of the judiciary who have been selected to merely expound upon the law. The

Court has restricted the Coinmission from legislating and making changes to the statutory
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regulatory scheme in the past31 The Court should heed its owtr advice here where there is no

ambiguity in the provisions of R.C. 4905.31. The Appellants' claims of error based on a forced

construction of R.C. 4905.31 should be rejected.

PROPOSITION OF LAW 2:

Chapter 4928 of the Revised Code does not prohibit a mercantile customer from
establishing a reasonable arrangement providing for an electric distribution utility to be its
exclusive supplier, subject to the Commission's approval. Nor does Chapter 4928 of the

Revised Code prohibit the Commission from approving a reasonable arrangement with
such an exclusive supplier provision.

In its merit brief, AEP argues that the PUCO's adoption of an "involuulary" contract

between it and Ormet is unlawful because it violates well-established policy of the state and the

retail shopping provisions of S.B.3 and S.B. 221. (AEP Brief at 28-34). According to AEP,

approval of the exclusive supplier provision is cotitrary to the niost basic and central premise of

S.B.3 and S.B. 221: the development of competitive electric generation markets for retail

customers. (AEP Brief at 28). AEP directs the Court to the codified policies contained in R.C.

4928.02 (C), (G), and (H) (AEP Appx. 10) as evideice o f the policy. (AEP Brief at 29). AEP

also makes reference to R.C. 4928.06 (AEP Appx. 14), claiming that the exclusive supplier

provision could not survive scrutiny under the factors the Commission looks to when

deteimining whether there is effective competition or reasonable alternatives for that service.

(AEP Brief at 30).

31 See e.g. Consurners•' Counsei v. Public Util. Comm. (1981), 67 Ohio St.2d 153, 164, 21
0.O.3d 96, 423 N.E.2d 820, appeal dismissed (1982), 455 U.S. 914, 102 S.Ct. 1267, 71 L.Ed.2d
455; Pike Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St.2d 181, 22 0.O.3d 410, 429
N.E.2d 444 (no authority for the PUCO to enact an excise tax adjustment clause); Montgomery

County Bd. of Comm, v. Public Util. Comm. (1986), 28 Ohio St.3d 171, 28 OBR 262, 503 N.E.2d
167 (no authority for the PUCO to authorize PIPP plan arrearages to be collected through the
EFC rate).
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Additionally, AEP complains that the PUCO ruling is utireasonable because it unduly

restricts retail competition and locks Ormet's load out of the competitive rnarket. (AEP Brief at

30). AEP alleges that "prohibiting shopping for such an enormous electric load is

unquestionably a major constraint on the competitive generation market in Ohio." (AEP Brief at

31). No expert testimony is needed to enforce the clear policy oPthe General Assetnbly, as

articulated in Chapter 4928, AEP claims atter, coincidentally, sponsoring no t.estiniony. (AEP

Brief at 32). AEP alleges as well that enforcing an exclusive supplier provision eontradicts the

public interest and should be declared unconscionable and unenforceable. (AEP Brief at 32).

R.C. 4905.31 clearly permits a mercantile customer to establish a reasonable
arrangement with an electric distribution utility, notwithstanding the

provisions of R.C. 4928.02 and 4928.06.

Ormet applied to establish a reasonable arrangement with AEP. (AEP Supp. 33). Ormet

chose to give up the right to shop for generation service in excliange for a long-term exclusive

supplier agreement with AEP. Under the long-term contract with AEP, Ormet is provided with

rates that are discounted from the otherwise applicable tariffs it would pay. Customers of AEP

were ordered to fiind the entire discount granted Onnet, primarily in order to retain Ohio jobs.

(AEP Appx. 44).

Ormet's application to establish a reasonable arrangement with AEP was specifically

permitted under the revisions to R.C. 4905.31 that came with S.B. 221. S.B. 221 (OCC/OEG

Appx. 9-68) expanded the scope of reasonable airangements under R.C. 4905.31 to allow

"mereantile customers" such as Ormet to unilaterally establish a reasonable arrangement, subject

to the PUCO's approval. The General Assembly in R.C. 4928.01(A)(19) defined a mercantile

customer as meeting a minimum consumption -- more than 700,000 Kwh per year. (AEP Appx.

5). No maximum consumption was set to limit larger mercantile customers from establishing or
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entering into reasonable arrangements. Nor did the General Assembly put restrictions on the

length o[reasonable aTangements when revisions to Chapter 4928 and R.C. 4905.31 were made

through S.B. 221.

The Gencral Asseinbly not only expanded reasonable arrangements under S.B. 221, but

also revised the introductory language of the statutc. Specifically, the preamble to R.C. 4905.31

expands upon the chapters of the Reviscd Code that do not prohibit reasonable arrangements.

Among the chapters listed as not prohibiting reasonable airangements is Chapter 4928. This

Chapter was specifically added when S.B. 221 was enacted. (OCCIOEG Appx. 11).

'Thus, notwithstanding AEP's arguments to the contrary, R.C. 4928.02 and 4928.06 do

not prohibit mercantile customers from establishing reasonable arrangements under R.C.

4905.31. The specific revised language of R.C. 4905.31 makes this abundantly clear.32 AEP's

arguments that the Commission violated Chapter 4928 of the Revised Code must fail as the plain

language of the statue states that nothing in Chapter 4928 precludes reasonable arrangernents,

including those containing exclusive supplier provisions.33

B. Chapter 4928 of the Revised Code does not prohibit the Public Utilities
Coininission from approving a reasonable arrangement that encompasses an
exclusive supplier provision.

Contrary to AEP's assertions otherwise, the Commission's approval of the Ormet

reasonable arrangement is consistent with a number of the policies utiderlying S.B. 221.

Although one of the objectives of S.B. 221 is to foster competition, AEP ignores the myriad of

32 See (AEP Appx. 89), where the PUCO acknowledged that, given the revised statutory
language, it could not find as a matter of law, that the proposed Lmique arrangement, which
includes an exclusive supplier provision, violates R.C. 4928.02.

33 See (AEP Appx. 89).
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other policies underlying S.B. 221-policies that are effoetuated by the PUCO approving the

modified reasonable arrangement with Onnet.

Under R.C. 4928.02, the policies of the state include: (A) ensuring the availability of

"reasonably priced retail electrie service;"(B) providing eustome -s with "the supplier, price,

terms, conditions, and quality options that they elect to meet their respective needs;" (E)

"effective customer choice of retail electric service;"(G) developing and implementing flexible

regulatory treatment; and (N) facilitating the state's effectiveness in the global economy. (AEP

Appx. 10).

By approving the modified Ormet reasonable arrangement with the POLR offset, the

Commission can, consistent with R.C. 4928.02(A), attempt to ensure that reasonably priced

electric retail rates are available for both Ormet and the other customcrs of AEP who subsidize

the discount. Under the reasonable arrangement the Commission has per-mitted Orniet to choose

its supplier and the conditions of service that meet its needs, consistent with the policy directive

of R.C. 4928.02 (B) and (E). The Ormet reasonable arrangement is preinised upon the concept

of permitting flexible regulatory treatment-rates that vary from tariff, and are tied to the world-

wide price of aluminum and to employee levels. This is the type of flexible regulatory treatment

referred to under R.C. 4928.02(G). Finally, Onnet has maintained that without the reasonable

arrangenlent it would not be able to remain competitive, given the fact that electricity constitutes

30 to 35% of its cost of producing aluminunr. (AEP Supp. 38-39). Ormet maintained that it

could not stay in business in Ohio if it did not receive some sort of discounted pricing under a

reasonable arrangement.34 Thus approving the reasonable airangement between Ormet and AEP,

34 See Ormet Application at 7 (AEP Supp.33).
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in the PUCO's view, facilitated the state's effectiveness in the global economy, consistent with

R.C. 4928.02 (N).

Thus, even if one were to accept AEP's unsubstantiated eontention that the eoinpetitive

market is theoretically injured by the Ormet contract, the Cour-t should conclude that there are

countervailing and competing policies within Chapter 4928 that ara fulfilled by upholding the

PUCO's decision regarding the contract. At the very least the Coio't should be aware that had

this reasonable arrangement not been approved, and discotmted electric rates not been given to

Ormet, Ormet alleged that it would have been difficult if not impossible for it to sustain its

operations in Ohio.35 Ormet might have shut down. The closing of its doors would have been

detrimental to the Ohio economy, the PUCO concluded, as evidenced by the significant

econoinic benefits the Coinmissibn found attributable to Ormet.36 AEP's arguments should be

rej ected.

PROPOSITION OF LAW 3:

The Commission's decision to credit cnstomers for POLR charges paid by Orniet to AEP

was reasonable and consistent with the modified electric security plan approved for AEP.

A. The PUCO's decision was reasonable.

The Omiet arrangement was submitted to the PUCO for approval. Under R.C. 4905.31,

the PUCO may approve, change, alter, or modify such reasonable arrangenrents. The PUCO's

decision in this respect is no different than any otller decisiou of the PUCO. The decision must

35 See Testimony of Ortnet Witness Tanchuk at 8 (testifying that Oimet's economic suivival
would be threatened if the rmique arrangement was not approved). (OCC/OEG Supp at 71).

36 See (AEP Appx. 36), where the PUCO found considerable benefits to the Ohio economy from
Ormet's continued operation. These included $195 million in employee coinpensation and
benefits to the regional economy; creation of an additional 2,400 jobs in the region, and $6.7
million in tax revenue generated yearly. See also (OCC/OEG Supp at 38-67), Testimony of
Ormet Witness Coombs.
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be lawful and reasonable, and result in charges for service that are just and reasonable.37 It must

be conveyed by findings of fact and written opinions sctting forth the reasons pronipting the

decisions arrived at, based on the findings of faet.3R That is precisely what happened here.

The PUCO approved a modified reasonable an-angement between Ormet and AEP, which

requires AEP to credit its customcrs for provider of last resort revenues from Onnet. This credit

helps defray the cost of the discounted rates that AEP customers were ordered to subsidize.

Otherwise AEP would be assured of windfall revenues for POLR services that are not being

provided to Ormet. For 2009, the POLR offset will diminish the Ormet discount subsidized by

AEP customers by approximately $11 million. (AEP Brief at 3). Each year thereafter, at least

through 2011, the POLR offset should be comparable assuniing Ormet's operations remain

consistent with its 2009 experience.

The Commission's Ordcr was reasonable in this regard because it recogiiized that AEP

will be the exchisive supplier to Ormet (AEP Appx. 46) and thus, there is no risk that Onnet will

shop for generation and then return to AEP. The Commission correctly concluded that if AEP

werc to retain POLR revenues from Ormet, it would be compensated for a service it would not

be providing. (AEP Appx. 46). The Commission declined to requirc customers to fund an

additional subsidy to AEP for POLR. AEP instead was held harmless-it was pennitted to

recoup 100% of the revenues for services it provided to Ormet, as if Orniet had been billed for

such services under standard tariff rates. The Commission properly exercised its authority to

modify the reasonable arrangement proposed by Onnet to make the arTangement reasonable from

37 See R.C. 4905.22, reqturing charges for electric services rendered to be just and reasonable.
(OCC/OEG Appx. 2).

3A See R.C. 4903.09. (OCC/OEG Appx. 1).
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the perspective of all involved, including the customers of AEP who pay increased rates to

subsidize the Onnet discount.

In the Commission's evaluation of the POL,R risks associated with Onnet, the

Commission recognized the significance of the Ormet agreement. That agreement, proposed by

Ormet, establishes AEP as the exclusive supplier to Onnet over the next ten years. Onnet's

agreenient to stay with AEP directly affects the POLR risks AEP will bear related to supplying

it. The PUCO found there was no POLR risk posed by Ormet under the long-term agreement.

Thus, with no POLR risk being imposed on AEP, credits were ordercd for the POLR revenues

collected irom Ormet. These credits are used to lessen customers' subsidy of the Ormet

discount.

The Commission's decision here is analogous to the treatment of shopping credits the

Court affinned in Ohio ConsurneNs' Counsel v. Pub. Util. Comm.3y In that appeal, the

Commission had approved a proposal that aggregation customers40 be able to avoid a portion of

the rate stabilization charge if they committed to obtaining electric generation from another

supplier. The rate stabilization charge was the means, under S.B.3, for the utility to be

compensated for its provider of last resort risk.41 Although OCC and others challenged the

credits as discriminatory, this Court affirmed the PUCO. This Court found that providing credits

or offsets to the rate stabilization charge was reasonable, as provider of last resort risks are

39 Ohio Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-2110, 857
N.E.2d 1184, ¶21-27, reconsideration denied (2006), 109 Ohio St.3d 1509, 2006-Ohio-2998, 849
N.E.2d 1029.

41) "Aggregation custonlers" refers to customers taking service under a qualifying aggregation
program. See R.C. 4928.01(A)(13). (AEP Appx. 5).

41 Ofiio Consuiners Counsel v. Pub. Util. Cornm., 109 Ohio St.3d at 335, 857 N.E.2d at 1192.
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different for different custonier groups 42 The Court recognized that since the aggregation

customers agreed to stay with the competitive provider and not retum to the utility, the utility's

POLR risks were greatly reduced.43

Hcre, the Commission has made the dcterniination that the POLR risk related to one

customer, Ormet, is not like the POLR risks that other customers nlay impose on AEP. This is

because Ormet, similar to the aggregation customers in Okio Consumers' Coun.rel v. Pub. Util.

Cornm., chose to pursue an arrangement where there is no risk created that it will impose POLR

costs on the utility. That option was a reasonable arrangemcnt under which AEP will be the

exclusive supplier of Ormet for the next ten years. The Commission then ordered credits to the

economic development rider the other custonlers pay to subsidize the discounted Onnet rates.

These credits are similar in concept to the credits permitted in Ohio Consumers' Counsel v. Pub.

Util. Conun. The Commission's finding here is entirely consistent with the principles of Ohio

Consumers' Counsel v. Pub. Util. Comm. and acknowledges that POLR risks of a utility vary

greatly depending upon the unique circumstances of the customer and the nature of the service

provided. The Conimission's decision is reasonable and should be affirrned.

B. The PUCO's decision establishing SSO rates in the ESP proceeding does not

conflict with permitting POLR offsets under reasonable arrangements.

The Companies argue that the PUCO's decision to allow Ormet to "effectively bypass"

AEP's "non-bypassable"44 POLR charge conflicts with the PUCO's decision in the ESP cases.

42 Id. at 337, 857 N.E.2d at 1193.

43 Id.

44 The Companies mischaracterize the POLR charge as "non-bypassable." The Commission
specifically determined that the POLR charge was bypassable by customers who shop and agree
to return at market price. See (AEP Appx. 153). Its ruling applied to standard service offer
customers as well as custoniers in gover-nmental aggregation programs. Sce (AEP Appx. 218).
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(AEP Brief at 22). The Companies explain that the PUCO on rehearing rejected an OEG

proposal that would have allowed standard service offer customers to avoid a POLR charge if

they agrecd not to shop during the ESP period. (AEP Brief at 23). The PUCO's Entry on

Rehearing there uphcld the "shopping nile" that customers would be required to pay a POLR

charge during the tinie they are served under SSO rates even if they agreed not to shop during

the ESP period. (AEP Brief at 22-24). The "exclusive supplier" provision of the Ormet

reasonable arrangement is no different than the OEG proposal rejected by the Coimnission in the

ESP Entry on Rehearing, elaim the Companies. Thus, the Companies argue that to allow Ormet

to "effectively bypass" the POLR charge is inconsistent with the Commission's ESP ruling.

The Companies' arguments miss the mark because they fail to recognize that the

Commission's ESP shopping rule pei-tains to a specific set of customers --SSO customers -- who

are different in many respects from reasonable arrangement customers. SSO customers are

snbject to rates set throngh standard service offerings approved by the PUCO in ESP

proceedings, governed by R.C. 4928.142. (AEP Appx. 18). Standard service offerings

essentially represent a cookie cutter approach to reasonable generation rates.45

In contrast, mercantile customers such as Ormet, who enter into or establish reasonable

arraaigements, are subject to rates set through an entirely different process-a process which

recognizes the unique nature of each customer, or group of customers. Under R.C. 4905.31,

45 Yet even within its standard service offer, the Commission recognized that there are varying
degrecs of POLR risks imposed by standard service customers. Indeed the PUCO found that if
standard service offer customers made specific commitments to mitigate POLR risks imposed on
the Compaiiies, they could avoid POLR charges. For ihstance if customers agreed to pay market
rates if they shopped and sought to return, then the PUCO found the POLR charges to such
customers could be avoided. The Commission's Order here is consistent, not inconsistent with
the ESP Order. Like the ESP order which recognized that customer commitments can reduce or
eliminate the Companies' POLR risk, the Conunission here recognizes a reasonable arrangement
customer's commitment not to shop over the term of a contract eliminates the POLR risk to the
Companies.
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service under a reasonable arrangement allows 1'or rmique prices, tenns, and conditions as

denoted by the flexible provisions of the statute permitting variable rates based on a number of

scenarios. Indeed as aptly noted by the PUCO, AEP itself etrumerated factors that it believes

distinguish Ormet from standard service castomers. (AEP Appx. 87).

R.C. 4905.31 also establishes a discrete application process to be followed to obtain

approval of reasonable arrangements. R.C. 4905.31 delineates a separate PUCO approval

process for a proposed reasonable arrangenlent along with a discrete filing of the schedule of

rates confornning to the approved reasonable arrangement. Not only are reasonable arrangernents

controlled by their own statute, but they are judged by a separate set of standards that have been

specifically developed and codified in the Ohio Administrative Code 46 as the enabling rules of

R.C. 4905.31. Those standards are not the same standards that apply to SSO rates established in

the Companies' ESP, pursuant to provisions of R.C. 4928.143.

The Commission was coTrect in detemiining that the POLR ESP ruling that was related to

SSO customers was inapplicable to reasonable a-rangenient customers. The Court should affirm

this decision. The Commission's ruling was a sound ruling, and acknowledged the statutory

distinctiou between standard service offer customers and reasonable arrangenient customers 47

Moreover, the Commission's ruling implicitly recognizes that any POLR risk that would come

from reasonable arrangement customers rnigrating-Purchasing their generation from a

46 See Ohio Admin. Code 4901:1-38 et seq. (OCC/OEG Appx. 5-6); (AEP Appx. 28-32).

47 As the Ohio Supreme Court has noted, a utility's provider of last resort risks are different for
different customer groups. OCC v. Pub. (7til. Comm., 109 Ohio St.3d at 328, 337-338
(upholding additional shopping credits against the POLR charge--collected via a rate
stabilization charge--for residential aggregation groups and cormnercial and industrial customers
who agree not to retarn to the utility's generation service during the rate plan and agree to pay
market price if they retnrn).
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competitive supplier when the price is lower than the reasonable arrangement price-is quite

different from migration risks associated with SSO customers.

C. The Commission's decision here does not undermine the modified ESP plan

approved by the PUCO.

The Companies argue that the Commission's rnling undermines the modified ESP plan it

approved. (AEP Brief at 24-27). The Companies allege that the POLR charge approved in the

ESP proceeding was based on approving a specific revenue requirement for POLR, and

interfering with the revenue stream (by reducing the POLR revenues collected by the

Cornpanies) is unreasonable and unlawful. (AEP Brief at 24-25). Additionally, the Companies

argue that the PUCO's order modifies the total ESP package that the PUCO held to be more

favorable in the aggregate than the expected results of the MRO. Modifying the package violates

the controlling statutory standard (R.C. 4928.143(c)(1)) (AEP Appx. 21) and process

establishing an ESP, especially where the PUCO precludes filll recovery of ESP rates, the

Companies argae. (AEP Brief at 25).

The Companies appear to misapprehend the interplay between the reasonable

arrangements and the Cornpanies' ESP. In the ESP, the Companies proposed an economic

development cost recovery rider to collecteosts, incentives, and i'oregone revenues associated

with new or expanding special arrangemcnts for economic development and job retention 4x

This is the very rider that will apply to the Ormet reasonable arrangement and will permit the

Coinpanies to fimd the costs, incentives, and foregone revenues associated with the approved

Ormet agreement. The Companies proposed in the ESP that the rider be set at zero, based upon

48 See In the Matter of the Application of Columbus Southern Power Conapany for Approval of
its Electrlc Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

'1'ransfer of Certain Generation Assets, Case No. 08-917-EL-SSO et al., Testimony of Dave

Rausch at 12, Company Ex. 1; see (AEP Appx. 160-161).
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the fact that reasonable arrangements, as contemplated by R.C. 4905.31, had not been filed with

and approved by the PUCO at the time that the ESP plan was filed.

OCC advocated at that time for a PUCO ruling that reasonable arrangement costs be

shared 50/50 between customers and the utility, based on past PUCO precedent 49 The

Companies on the other hand urged the PUCO to reject OCC's recommendation, arguing that

economic development and full recovery of foregone revenue is consistent with S.B. 221 and a

significant feature of its ESP plan. The Commission, however, did not reject OCC's

recoinrnendation but concluded that OCC's concerns were "unfounded and uimecessary at this

stage." Rather, the Commission concluded ttiat it is "vested with the authority to review and

deteimine whetlier or not economic development arrangements are in the public interest."50

This ESP ruling reinforced the case by case approach to economic devclopment

arrangements, which is consistent witir prior Comrnission practice and the PUCO's enabling

rules of R.C. 4905.31.51 The PUCO also conveyed its intent to deal with OCC's concems when

approval of the economic development affangemcnts is being sought. Thus, the PUCO left open

the door to arguments such as OCC's that there should be some sharing of the economic

development costs.

Hence, "modifications" to the ESP, by virtue of economic development cases, were

anticipated and entirely consistent with the Comniission's ESP Order. AEP should not be heard

to coniplain now that such modifications are not perrnitted. AEP would have the PUCO shift the

balance of the ESP even further in favor of investors and against customers who are paying AEP

°y See (AEP Appx. 160-161).

50 Id.

51 See Ohio Admin. Code 4901:1-38 et seq.
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tens of niillions of dollars in subsiclies even with the current crediting of POLR revenues. 'I'his is

neitlier reasonable nor lawful. AEP's arguments should be rejected.

Moreover, although AEP seeks to emphasize that the Cominission characterized the

POLR revenue as a"revenue requirement," the Court should not be misled to assume there is

precision in setting POLR that is normally found in establishing revenue requirements. There is

not. The POLR °revenue requirement" deteinsined by the PUCO is simply a measure of the risk

that AEP bears that its customers will migrate or leave the standard service offer. It was derived

from a futures pricing model that assumed that the POLR costs equate to a seties of options to

buy power and assumed no reasonable arrangements tmder R.C. 4905.31.5z The POLR charge

approved in the ESP is nothing but an output of the model, affected by a series of inputs that

estimate risk. The output of the model which assumed no reasonable arrangenients is unrelated

to the actual costs of migration and switching. Hence, relying on a "revenue reqturement" that is

not cost based, and arguing that it equates to a guarantee of specific revenues is inconsistent with

how the POLR "cost" was derived. The Companies' arguments should fail here.

PROPOSITION OF LAW 4:

Where appellants fail to raise specific grounds for rehearing before the Commission, the
Court lacks jurisdiction to consider those arguments.5;

In AEP's Proposition of Law ill, AEP argues that the Commission's conclusion that there

is no risk of Ormet shopping conflicts with controlling statutes and is otherwise against the

manifest weight of the record. (AEP Brief at 34-41). Within this proposition of law AEP argues

that numerous contract provisions (2.03, 3.01, 3.02, and 8.01) allow for early termination by

52 OCC and others have appealcd this portion of the approved ESP in S.Ct. Casc No. 09-2022.

13 See R.C. 4903.10 (OCC/OEG Appx. lA); Consumers' Counsel v. Ptcb. Util. Cornni., 114 Ohio

St.3d 340, 349, 2007-Ohio-4276, 872 N.E.2d 269, 278.
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the PUCO, AEP, and/or Orniet. (AEP Bricf at 36). AEP avers that these contract provisions

allowing early termination of the contract create the risk that Ormet will be able to shop.

Under R.C. 4903.10(B) "[n]o party shall in any court ruge or rely on any ground for

reversal, vacation, or modification not so set forth in the application [for rehearing]." This Court

has consistently upheld the reqrurcments of R.C. 4903.10 (and 4903.13), and has constnied them

as mandatory, jurisdictional requirements.54 Most recently in Ohio Partners for Affordable

Energy v. Pub. Util. Covnm.,55 this Court reiterated that setting forth specific grounds on

rehearing and identifying errors in a notice of appeal is a jarisdictional pre-requisite for its

review. The Cornt there precluded the appellant from raising issues it did not apply for rehearing

011. 56

Moreover, the Court has strictly construed the specificity requirements of R.C. 4903.10.57

In City of Cincinnati v. Ptsb. Util. Comm. et a1.58, the Court concluded that the General Assembly

intended to deny an appellant the right to raise a question on appeal where the appellant used a

shotgun instead of a rifle to hit the question. This specificity standard -shotgrm or rifle- has been

referred to as the "strict specificity test" of R.C. 4903.10.59 This Court has found that where an

14 Consurners Counsel v. Pub. Util. Coinn:. (1994), 70 Ohio St.3d 244, 247, 638 N.E.2d 550.

55 Ohio Partners for Affordable F.nergy v. Pub. Util. Comm., 115 Ohio St.3d 208, 211, 2007-

Ohio-4790, ¶ 14-16, 874 N.E. 2d 764.

56 See also City ofAkron et al. v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155, 161-162, 9 O.O.

3d 122, 378 N.E.2d 480, 484-485 (proposition of law not asserted in application for rehearing
and not found in their notice of appeal may not be considered on appeal).

57 Disc. Cellular, Inc. v. Pub. Util. Comm., 112 Ohio St.3d 360, 374-375, 2007-Ohio-53, 859
N.E.2d 957,1159(frnding that appellants grounds for rchcaring allege nothing nlore than broad,
general clainis and thus appellants failed to preserve issues for appeal).

51 City of Cincinnati v. Pub. Util. Comm. ( 1949), 151 Ohio St. 353, 378, 39 O.O. 188, 86 N.E.2d

10, 40.

59 See for exaniple, Office of Consurners' Counsel v. Pub. Util. Comm. of Ohio et al. (1994), 70
Ohio St.3d 244, 248, 638 N.E.2d 550, 553.
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application for reheanng does not state specifieally the ground on which the applicant

considcrs the PUCO's order to be unreasonable and unlawful, it does not comply witli R.C.

4903.10.eu

Applying this standard to AEP's application for rehearing (AEP Appx. 51-74) reveals

that AEP used a shotgun approach in its rehearing and completely missed its target. It di(i not

raise the specific contract arguments that it is now presenting for the First time on brief and

hence, did not comply with R.C. 4903.10.

In its Application for Rehearing (AEP Appx. 51-74), Allegation of Error No. I is the only

assigmnent of error devoted to seeking a rehearing on the PUCO's conclusion that Ormet

presents no risk o f shopping. Error No. 1 reads as follows: "The Conimission's conclusion that

during the ten-year tenn of this unique arrangement there is no risk Ormct will be permitted to

shop for competitive generation and then return to AEP is mireasonable and conflicts with the

Commission's orders in AEP's ESP Cases, Case Nos. 08-917-EL-SSO and 08-918-EL -SSO

("ESP cases")." (AEP Appx. 52). In the accompanying memorandum in support AEP presents

numerous arguments disputing the Commission's no-risk finding. AEP specifically claims that

the PUCO's authority to change, alter, or modify the reasonable arrangement under R.C. 4905.31

equates to a risk that the contract will be terminated and Orniet will be permitted to shop. (AEP

Appx. 54). Additionally AEP argues that the speeific modifications the PUCO made requiring

employee levels and reductions in deferrals by April 2012 reflect a termination risk. (AEP

Appx. 54-55). AEP also argues that its past experience with Ormet is another ground for the

bo See Mczrion v. Pub. Util. Contm. (1954), 161 Ohio St. 276, 278-279, 53 O.O. 148, 119 N.E.2d

67; Conneaut Tel. Co. v. Pub. Util. Comm. (1967), 10 Ohio St.2d 269, 270, 39 0.0.2d 432, 277

N.E.2d 409.
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Court to reverse the PUCO's conclusion that there is no risk of Or-met shopping. (AEP Brief at

36-37)."

There is no argtmcnt, however, found in AEP's Application for Rehearing Error No. I or

the memorandum in support, that even hints of its merit biief arguments that provisions in the

Ormet contract create a risk of early termination. And yet, AEP presents these argLunents in its

merit biief. (AEP Brief at 36). Those portions of its brief that pertain to such arguments are

improper and shorild be struck under Ohio law.

Even if AEP's arguments are considered on the merits, they fail. Should Ormet cancel

the contract early in order to shop, Ormet would nonetheless liave to obtanr distribution services

from AEP. Those distribution services would be subject to a POLR charge that is bypassable

only under certain conditions.6Z Under those circumstances, the reasonable arrangement would

have terminated and along with it the customers' subsidy of the discounted rates mider the Ormet

reasonable airangement. In turn, any POLR revenues paid by Ormet, as a distribution only

customer, would no longer be credited to AEP customers. AEP would actually be subject to

POLR risk for Ormet, and thus would be providing POLR service to Ormet, justifying retention

of POLR revenues collected from OiYnet.

In contrast, under the current reasonable arrangeinent, AEP is not providing POLR

services, nor is it incurring POI,R risk. Through a direct customer subsidy of the Ormet discount

the Companies receive 100% of the revenues for services they provide to Ormet, just as if Orinet

had otherwise paid non-discounted standard tariff rates. The Commission however, deemed it

61 AEP also argues about the PUCO's revised approach on rehearing of examining only the first
tliree years of the contract. This portion of thc brief (along with others) was the subject of
OCC/OEG's motion to dismiss, filed with this Court on February 5, 2010. There has been no

ruling, to date, on this motion.

62 See footnote 2.
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inappropriate for AEP to retain revenues over and abovc 100% of the discount for Orniet

discount. It denied AEP the nght to collect windfall revenues for POLR serviees not provided

and POLR risk not incurred. The PUCO was eorrect in its ruling. The Court should affirni.

PROPOSITION OF LAW 5:

A tinding and order by the commission will not be disturbed unless it appears from the
record that the finding and order are manifestly against the weight of the evidence and are

so clearly unsupported by record as to show misapprehension or mistake or willful

disregard of dnty.63

In its Proposition of Law 111, AEP alleges that the PUCO's conclusion that there is no

risk of Onnet shopping during the term of the contract and returning to SSO scrvice is against

the manifest weight of the evidence. (AEP Brief at 34-41). AEP alleges that the PUCO's

authority to change, alter, or modify the reasonable arrangenient under R.C. 4905.31 equates to a

risk that the contract will be terminated and Omiet will be perniitted to shop. (AEP Brief at 35).

Witlrin this proposition of law AEP argues as wcll that numerous contract provisions (2.03, 3.01,

3.02, and 8.01) allow for early termination by the PUCO, AEP, and/or Onnet. (AEP Brief at 36).

AEP avers that thcse contract provisions allowing early termination of the eontract create the risk

that Ormet will be able to shop. Additionally AEP argues that the specific modifieations the

PUCO made requiring employee levels and reductions in deferTals by April 2012 reflect a

termination risk. (AEP Brief at 36). AEP also argues that "unforeseen developments" with

Ormet "could well cause a modification or termination of the contract." (AEP Brief at 35). AEP

regales the court with its factual history with Ormet which it believes is another ground for the

63Cleveland Electric Illurninating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 71 0.O.2d

393, 330 N.E.2d 1, syllabus 118, wiit of certiorati denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46

L.Ed.2d 302.
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Court to reverse the PUCO's conclusion that there is no risk of Orniet shopping. (AEP Brief at

36-37)."

At the outset there is a fundanrental flaw in the Companies' arguments. The Companies

appear to argue that the Court should reversc the Comniission's finding in the initial Opinion

and Order• that there is no risk that Ormet will shop during the 10-year duration of the contract.

(AEP Brief at 34). This approach fails to recognize that the initial Opinion and Order was

revised on rehearing in response to the Companies' application for rehearing. In the Entry on

Rehearing the PUCO clarified that its ruling was limited in scope to the duration of the

Cornpanies' electric security plan. "It is not necessary to reach the question of whether Ormet

can shop beyond the duration of the current ESP" opined the PUCO. (AEP Appx. 84).

Accordingly, the PUCO approved POLR credits for the three-year pcriod, and not the ten-year

period originally proposed in its initial Opinion and Order. Thus, this Court need not reach the

issue of whether the PUCO erred in its initial finding of no risk during the ten-year contract.

Any opinion expressed on this issue would be merely advisory aild not in accord with the long

standing practice of courts to decline to render advisory opinions.G5

The factual issue, as the PUCO has redefined it through its "revised approach on

rehearing," is whether, during the three year period from 2009 through 2011, there is a risk that

Ormet will shop and impose POLR obligations upon AEP. Yet, this was an issue that the

Companies chose not to apply for rehearing on, but appears in prominent fashion in the

Companies' brief. The Companies argue it as "as a related matter." (AEP Brief at 34). As OCC

64 AEP also argues about the PUCO's revised approach on rehearing of exaniining only the first
three years of the contract. This portion of the brief (along with others) was the subject of
OCC/OEG's Motion to Disniiss.

65 State ex rel. White v. Kilbane Koch, 96 Ohio St.3d 395, 2002-Ohio-4848, 775 N.E.2d 508, 1118

(citations ornitted).
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and OEG argued in their joint motion to dismiss, because the Cornpanies failed to comply with

R.C. 4903.10 and 4903.13, the Court has no jurisdiction to hear the Companies' arguments.66

The Conrt, thus, carmot entertain the Companies' arguments against the revised approach on

rehearing.

This inevitably leads to the conclusion that the Companies have no grounds to argue

against the PUCO's findings on the risk of shopping imposed by Ormet under the contract. The

Companies Proposition of Law III is left without legs to stand on. Nonetheless, with no ruling

on the OEG/OCC Joint Motion at this time, OCC and OEG respond to the Companies'

arguments on the PUCO's revised approach on rehearing. hi this regard, OCC and OEG request

that if the Court subsequently grants OCC/OEG's Motion to Dismiss on this issue, that

argmnents contained in this Appellee Brief be stricken. This would facilitate judicial efficiency

and avoid creating an opportunity for the Companies to reintroduce their arguments in the form

of a reply to Appellees' brief.

A. AEP has failed to prove that the Commission's 6ndings on risk are against
the manifest weight of the evidence and show misapprehension, mistake, or
willfnl disregard of duty.

This Court has consistently held that as to findings of fact, the Commission's Order will

not be disturbed imless it appears that the Order is against the manifest weight of the evidence

and shows misapprehension, mistake, or willful disregard of duty.67 The standard of review has

been interpreted to mean that the Court will not substitute its judgment for that of the

66 See Joint Motion to dismiss, filed February 5, 2010. The Court has not yet ruled on this

niotion.

67 Cleveland Electric Illuminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330 N.E.2d 1,

syllabus ¶8.
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Commission 68 Additionally, the Court has opined that in its review it will not reweigh evidence

on factual questions when there is sufficient probative evidence in the record to enable it to

conclude that the PUCO's opinion is not nranifestly against the weiglit of the evidence.('9 hideed

this Court has opined that it will not reverse the PUCO based on conjecture.7°

The burden of proof in this regard rests solely on the Appellant.71 This Court has

rccognized that this burden is difficult to sustain becanse it has consistently found it proper to

defer to the PUCO in matters that require the PUCO's expertise and discretion.72

In the proceeding below AEP presented no witnesses to testify that the Onnet ten-year

contract presented the POLR risks it now coinplains of. Nor did any party to the proceeding. In

fact, AEP presented no testimony at all. Neither did AEP (or any other party) conduct any cross-

examination of the other OCC, Staff, or Orinet witnesses on this issue. Hence, there is no

evidence in the record to support AEP's assertion that Ormet could shop during the three-year

term, or that it would shop.

Indeed AEP's aiguments were presented in AEP's post hearing brief and are based in part

upon eonjecture or speculation about what may occur in the future with respect to Ormet's

operations, based on past events. For instance, AEP clings to the recent extra-record information

that the "future operations of Orniet has been cast in uncertainty," claiming that "some other

68 Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571, 578, 2004-Ohio-6896, 820

N.E.2d 921,1129, (citation omitted).

69 Cleveland Electric Illuminating Co. v. Pub. Util. Conn.(1996), 76 Ohio St.3d 163,165, 666

N.E.2d 13172, 1375 (citation omitted).

70 Lima v. Pub. Util. Comm. (1922), 106 Ohio St. 379, 1 Ohio Law Abs. 77, 140 N.E. 147.

" See for example, AK Steel Corp, v. Pub. Util. Comm. (2002), 95 Ohio St.3d 81, 86, 765 N.E.2d

862, 867.

72 See Cincinnati Bell Tel. Co. v. Pub. Util. Comtn. (2001), 92 Ohio St.3d 177, 179-180, 749

N.E.2d 262.
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unforeseen firture developinent" could occur to cause the termination of the contract. (AEP Biief

at 35). Additionally, the Conipanies lament their past expeiience with Ormct,73 which they

believe shows that a risk exists over the next two years that Ormet will shop. (AEP Brief at 36-

37). Theso grounds are not only cotijecture, but they reflect infonnation hastily pulled together

and plopped in front of the PUCO for the tirst time in AEP's application for rehearing. it is not

informatioti found in the record; nor did the Coinpanies seek to introduce the information

through appropriate chamiels such as administrative notice. Thus, the Companies seek to reverse

the PUCO based in part on extra-record infonnation that is no inore than conjecture. The Court

should reject this approach as prohibited under its well-established precedent that rejects

conjecture as a basis to reverse the PUCO on questions of fact.7'

Similarly, the Commission should also reject the Companies' arguments that the PUCO's

authority to modify or terminate the contract timder R.C. 4905.31(E) (AEP Brief at 35) equate to

a risk that Ormet will be able to shop. As the Connnission noted in its Entry on Rehearing any

modifieation or termination of the contract would take place only after notice and opportunity for

a hearing. (AEP Appx. 84). Thus, AEP would, as an affected party, have the opportunity to be

heard on the modifications, and could object to such modification or termination. The

Commission would be held to the standards prescribed in the statute, as well as the enabinig

rules, and general rules with respect to PUCO orders-standards which are not lightly met and

do not permit arbitrary termination or modification of a reasonable arrangement.

73 The Companies refer to outside-the-record information related to the transfer of Ormet outside
the Companies' service territory, and its return, with AEP's consent. AEP believes this
infonnation is relevant to shopping risk during 2009-2011. (AEP Brief at 36-37, footnotes 16,
17). The PUCO correctly ruled that such information "has no bearing on the risk of Ormet
shopping for a competitive retail electric provider." (AEP Appx. 85).

7 See Lima v. Pitib. Ufil. Comm., 106 Ohio St. 379, 140 N.E. 147.

38



In starlc contrast to the outside the record conjecture posed by AEP in its brief, is the

record evidence in the proceeding that establishes no evidence of POLR risk for Ormct during

the threc-year ESP period. What the record did establish is that Ormet has made a decision not

to shop. It was Orn1et that proposed to commit for ten years to obtain all of its electric

requirements exclusively from AEP. Ornret's decision was declared in its Application, and its

witnesses supported its commitment75 The Commission's Order simply ratified Onnet's

decision to make AEP its exclusive supplier for the next ten years.

Moreover, what is conspicuously absent from the record, is any attempt by AEP to

protect itself from the risk of Ormet shopping. If AEP believed that the contract presented a

significant risk of shopping, why didn't AEP propose that the Commission modify the tenns of

the contract to provide it protection? For instance, AEP conld have proposed a liquated damages

clause be itiseited to protect itself in the event that Ormet broke the agreement to shop. But AEP

did not.

AEP has thus failed to sustain the heavy burden of an appellant challenging a fact finding

of the PUCO on appeal. AEP did not provide any affirmative record evidence to show that the

PUCO's finding was against the manifest weight of the evidence. In fact, the record evidence

supports the opposite conclusion-that there is no risk of Ormet shopping during the first three

years of the contract. Additionally, AEP has not shown how the PUCO's finding shows

misapprehension, mistake, or willful misapprehension of duty. Accordingly, the Court should

affinn the PUCO's order in this respect.

75 See Direct Testimony of Onnet Witness Henry W. Fayne at 6(OCC/OEC Supp. 35).
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IV. CONCLUSION

Under R.C. 4905.3 1, the Conmiission has plenary authority over reasonalile arrangements

entered into between a mercantile customer and an electric distribution utility. The Coinmission

niay change, alter or nlodify every reasonable arrangement. No reasonable arrangement is

lawful unless it is approved by the Commission. As part of the Commission's duties under R.C.

4905.31, it must review the "costs incurred" and the "revenue foregone" in eonjunction with a

reasonable arrangement. It has the authority and duty to deterroine whether the arrangement is in

the public interest, and if it is not, it must modify the arrangement accordingly.

The Conimission in the proceeding below reviewed the Ormet arrangement and

determined that a number of modifications were needed before the arrangement could be

approved. Its approach presented a balanced solution between all of the interested parties-the

customers funding the discounted rates, the customer seeking discounted rates, and the utility

providing service. Moreover the PUCO's approach was tailored to save 900 jobs in eastem Ohio

that Ormet alleged were in jeopardy without discounted clectric rates.

The Connnission's solution was to approve, with modifications, the reasonable

arrangement whereby AEP was to become the exclusive supplier to Ormet for the next ten years.

The PUCO deemed it appropriate for AEP customers to fimd 100% of the discounted rates for

services provided to Ormet, but ordered the costs of the discount to be mitigated. Customers

funding the discount were to be credited with provider of last resort revenues collected from

Omiet. Indeed the Commission found that under exclusive arrangenient, there was no risk that

Om-iet would shop, and thus no need to compensate AEP for a risk it would not incur and POLR

services it would not be providing.
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The Companies have failed to show that the Commission's actions were unlawftil. The

Commission has fall authority under R.C. 4905.31 to consider "costs incurred" and to offset

"revenue foregone" by costs avoided by the utility. Here there will be no costs incurred for

POLR services because Omiet cannot shop under the exclusive contract. Rather, there will be

avoided costs for AEP, which may properly be offset against "revenue foregone." Additionally,

the PUCO found that pernutting the reasonable arrangement to go forward is consistent with

nunierous policy mandates of R.C. 4928.02, including customer choice, regulatory flexibility,

and facilitating Ohio's competitiveness in the global economy. In fact, Oimet testified that

without the reasonable arrangement, it did not believe it could sustain operations in Ohio.

The Compaiiies have failed as well to show that these Commission actions were

unreasonable. In seeking to overturn the Commission on factual findings, the Companies bear a

heavy burden. They have not sustained this burden. The Companies have not shown that the

Commission's Order shows misapprehension, mistake, or willful disregard of duty.

The CoLUt should affirm the Coinmission's solution to sustain jobs in Ohio, while at the

same time, recognizing the resources of other customers to subsidize discoimted rates are not

unlimited. AEP has been held harmless-it will be receiving 100% of the revenues for services

provided to Ormet. But AEP wants more. It seeks to line its pockets, at customers' expense,

with additional POLR revenues-revemies that it would have received if it had to provide POLR

services and had POLR risk under this reasonable arrangenient. The PUCO ruled, however, that

AEP did not have to provide POLR service and had no POLR risk under the ten-year

arrangement.

AEP's quest to squeeze more revenues from its customers for service it is not providing

should be denied. Accordingly, AEP's appeal should be rejected. This Court should affirm the

41



PUCO's ruling and ensure that Ohio customers have the rate protections intended by the General

Assembly-those in particular that include ensuring reasonably priced retail electric seivice is

available to consumers.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS' CO&SEL
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Lawriter - ORC - 4903.09 Wntten opiniotas tiled by commission in all contested cases. Page I of I

4903.09 Written opinions filed by commission in all

contested cases.
In all contested cases heard by the public utilities commission, a complete record of all of the

proceedings shall be made, including a transcript of all testimony and of all exhibits, and the

commission shall file, with the records of such cases, findings of fact and written opinions setting forth

the reasons prq,r')pt'tng the decisions. arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

littp://codec,,.otiio.gov/orc/4903.09 000001 1 2!22/2010



r.,awrrter - tJrct -49OS. iu Apptication tor rehearing. Page 1 of 1

4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceedirig. Such application shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the precedirig paragraph, in any
uncontested proceeding or, by leave of the commissiori flrst had In any other proceeding, any affected
person, firm, or corporation may make an-appl'€cation for a rehearing within thirty days after the entry
of any firial order upon the journal of the commission. Leave to file an applicatiori for rehearing shall
not be granted to any person, firm, or corporatiori who did not enter ari appearance in the proceeding
unless the commission first firids:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the
commission of the order complairied of was due to just cause; arid,

(B) The interests of the applicant were riot adequately considered in the proceeding. Every applicant

for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such

application to all parties who have entered an appearance in the proceeding in the manner and form

prescribed by the commission. Such application shall be in writing and shall set forth specifically the

ground or grourids on which the applicarit considers the order to be unreasonable or unlawful. No party

shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in

the application. Where such application for rehearing has been filed before the effective date of the

order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by

the commission, shall be postponed or stayed pending dispositiori of the matter by the.commission or

by operation of law. In all other cases the making of such an application shall not excuse any person

from complying with the Order, or operate to stay or postporie the enforcement thereof; without a'

special order of the commission. Where such application for rehearing has been filed, the commission

may grant and hold such rehearing on the matter speclfied in such application, If in its judgment

sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to

all parties who have entered an appearance in the proceeding. If the commission does not grant or

deriy such applicatiori for rehearing within thirty days from the date of filing thereof; it is denied by

operation of law. If the commission grants such rehearirig, it shall specify In the notice of such granting

the purpose for which it is granted. The commission shall also specify the scope of the additional

eviderice, if any, that will be taken, but it shall not upori such rehearing take any evidence that, with

reasonable diligence, could have been offered upon the origirial hearing. If, after such Tehearing, the

commission is of the opinion that the original order or any part thereof is in any respect unjust or

unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise

such order shall be.affirmed: Ari order made after such rehearing, abrogating or modifying the origina€=

order, shall have the same effect as an original order, but shall not affect any right or the enforcemeht -

of any right arising from or by virtue of the original order prior to the receipt of notice by the affected

party of the filIng of the applicatior; for rehearing. No cause of action arfsing out of any order of the

commission, other than in support of the order, shall accrue in any court to any person, firm, or

corporation uriless such person, firm, or corporatiori has made a proper application to the commission

for a rehearing.

Effective Date: 09-29-1997

littp://codes.ohio.gov/orc/4903.10 000001A 2/24/2010



Lawriter - ORC - 4905.22 Service and facilities required - unreasonable charge prohibited. Page 1 of 1

4905.22 Service and facilities required - unreasonable

charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility

shall furnish and provide with respect to its business such instrumentalities and facilities, as are

adequate and in alt respects just and reasonable. All charges made or demanded for any service

rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law

or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or

demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953

http://codes-ohio.gov/orc/4905.22 000002 2/22/2010



Lawriter - ORC - 4905.33 Rebates, special rates, and free service prohibited. Page I of I

4905.33 Rebates, special rates, and free service

prohibited.
(A) No public utility shall directly or indirectly, or by any special rate, rebate, drawback, or other device
or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or

lesser compensation for any services rendered, or to be rendered, except as provided in Chapters
4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code, than it charges, demands,
collects, or receives from any other person, firm, or corporation for doing a like and contemporaneous

service under substantially the same circumstances and conditions.

(B) No public utility shall furnish free service or service for less than actual cost for the purpose of

destroying competition.

Effective Date: 01-01-2001

http://codcs.ohio.gov/orc/4905.33 000003 2/22/2010



Lawritcr - ORC - 490535 Prohibiting discrimination. Page 1 of 1

4905,35 Prohibiting discrimination.

(A) No public utility shall make or give any undue or unreasonable preference or advantage to any
person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue

or unreasonable prejuclice or disadvantage.

(B)(1) A natural gas company that is a public utility shall offer its regulated services or goods to all
similarly situateci consumers, including persons with which it is affiliated or which it controls, under

comparable terms and conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that
includes both regulated and unregulated services or goods shall offer, on an unbundled basis, to that
same consumer the regulated services or goods that would have been part of the bundled service.
Those regulated services or goods shall be of the same quality as or better quality than, and shall be
offered at the same price as or a better price than anci under the same terms and conditions as or
better terms and conditions than, they would have been had they been part of the company's bundled

service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any

regulated services or goods, or condition the availability of a discounted rate or improved quality,

price, term, or condition for any regulated services or goods, on the basis of the identity of the supplier

of any other services or goods or on the purchase of any unregulated services or goods from the

company.

Effective Date: 09-17-1996

000004 2^22/2010http://c odcs.otii o.,ov/oQ rcl4J05.35



Lawriter - OAC - 4901:1-38-01 Definitions. Page l of I

4901:1-38-01 Definitions.

(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) "Commission" means the public utllities commission of Ohio.

(C) "Delta revenue" means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles

products that promote the more efficient use of energy (i.e., Increase the ratio of energy end use

services (i.e., heat, I ight, and drive power) derived from a device or process to energy inputs

necessary to derive such end use services as compared with other devices or processes that are

commonly installed to derive the same energy use, services); or, any customer that manufactures, •

assembles or distributes products that are used in the production of clean, renewable energy.

(F) "Mercantile customer" shall have the meaning set forth in division (A)(19) of section 4928.01 of the

Revised Code,

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section

4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the

customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by

the electric utility.

(H) "Staff' means the staff of the commisslon or its authorized representative.

Effecti v e: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905,06

Rule Amplifies: 4905.31, 4928.02

000005 2/23/2010http:/fcodes.otzio.gov/oac/4901 %3A1-38-O1



C,axvriter - OAC - 4901:1-38-08 Revenue recovery. Page 1 of 1

4901:1-38-08 Revenue recovery.

(A) Eacti electric utility that is serving customers pursuant to approved reasonable arrangements, may
apply for a rider for the recovery of certain costs associated with its delta revenue for serving ttiose
customers pursuant to reasonable arrangements in accordance with the following:

(1) The approval of the request for revenue recovery, including the level of such recovery, shall be at

ttie commission's discretion.

(2) The electric utility may request recovery of direct incremental administrative costs related to the

programs as part of the rider. Such cost recovery stiall be subject to audit, review, and approval by the

commission.

(3) For reasonable arrangements in which incentives are given based upon cost savings to the electric

utility (including, but not limited to, nonfirm arrangements, on/off peak pricing, seasonal rates, time-of

-day rates, real-time-pricing rates), the cost savings shall be an offset to the recovery of ttie delta

revenues.

(4) The amount of the revenue recovery rider shall be spread to all customers in proportion to the

current revenue distribution between and among classes, subject to change, atteration, or modification

by the commission. The electric utility shall file the projected impact of the proposed rider on all

customers, by customer class.

(5) Ttie rider shall be updated and reconciled, by application to the commission, semiannually. All data
submitted in support of the rider update is subject to commission review and audit.

(B) If it appears to the commission that the proposals in the application may be unjust and

unreasonable, the conimiss€on stiall set the matter for hearing.

(1) At such hearing, the burden of proof to show that the revenue recovery rider proposal in the

application is just and reasonable shall be upon the electric utility.

(2) The revenue recovery rider shall be subject to change, alteration, or modification by the

commission.

(3) The staff shalt have access to all customer and electric utility information related to service

provided pursuant to the reasonable arrangements that created the delta revenue triggering the

electric utility's application to recover the costs associated with said delta revenue.

(C) Affected parties may file a motion to intervene and file comments and objections to any application
filed under this rule witt in twenty days of the date of the filing of the application.

Effective : 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Auttiority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

000006 ^/^2/2010http://codes.ohio.gov/oac/4901 %3A1-38-08
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(127th C3rncW Assembly)
(Amended Substitute Senate Ilill Number 221)

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,

4928.09, 4928.14, 4928,17, 4928.20, 4928.31, 4928.34,
4928.35, 4928.61, 4928.67, 4929.01, and 4929.02; to

enact sections 9.835, 3318,112, 4928.141, 4928.142,
4928.143, 4928.144, 4928.145, 4928.146, 4928.151,
4928.24, 4928,621, 4928.64, 4928.65, 4928.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928.41,

4928.42, 4928.431, and 4928.44 of the Revised Code to

revise state energy policy to address electric service price

regulatioa, establish altemative energy benchmarks for

electric distribution utilities and electric services

companies, provide for the use of renewable energy

credits, establish energy efficiency standards for electric

distribution utilities, require greenhouse gas emission

reporting and carbon dioxide control planning for

utility-owned generating facilities, authorize energy price

risk management contracts, and authorize for natural gas

utilities revenue decoupling related to energy

conservation and efficiency.

Be it enneted by the General Assembly of the State of Ohio:

SecTtoN 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928.143, 4928.144, 4928.145, 4928.146, 4928.151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of
the Revised Code be enacted to read as follows:

Sgc 9.835. (A) As used in this section:
(1) "Encrgy price risk marrag^.^nt contract" means a contract that
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s fot7,e term of the contract the price volatility of enerav sources.
e, but not [irnited to. natural ggg ga o ine. oil. and diesel ftiGl. and

that is a budget^ and financial tool ortly and not a contract for the
proc urement of an el= source.

{Zl "Political subdivision" mean,s a cou_nt,y_ ti^„v. village, townshin. nark
district, or school district.

{}} "Sta . ntiq" mgan,th,q general assembty. the supreme co>i.}t t_he
^ i^lfiNt?4i1iF1lttt^

KiIilitltFXYt1I

officer. or a deoartment
4S.tLtutton. or omet

instrmMentatit,v of this state established by the constitution or laws of this
state for the exercise of anv flunetion of state eovernment but excludes a
p^L'tticg( cubdvision- an institution of h'Ehcreducation-- t-he_ public
°mnloveps retirement svste the Ohio police and fire cenaion -m - he
state teachers refirernent svstem the, school emRlgvees reti*ement avstem.
the ttehighway patml retirement system or the city of Cincinnati
retiremenK system.

(}) "State official" means the elected or dp int offtcial, or that
nerson's desienee charged with the ma_nagement of a state entity.

(B) If it determines that doines is s in the best int st of the state entity
or the pglitical subdivisiog and subject to. re, tiv y. state or local
^zppp,mpriation to nav amounts due, a state official or the let*_islative or other
g v ^ng authoritv of a oolitical subdivision tnav enter into an energv orice
risk m n^eettent contrafl. R ".oney received pursuant to sueb a contract
Pntered into by a state official shall be denosited to the credit of the Meral
rrvenue fund of this statP and ulessothprwise provided by ordinance or
esotution enactea or aaootea ov me te¢isianve auutontv or me oot

gy}t{Jtvision aut_horizing= such contract. money received under t`he
contract shall be denocited to the credit of the cencral fend of the pglitical
subd_'+vision.

Sr,p 3318 112 (A) As used in t.hss section "solar ready" mea-nF canable
of accom_modatine the eventual installation gf roof top solar photovoltaic
efteftyNy m8n^_. _ _ _ _ _ ^ -

(3) '1`he Ohio school facilities com^jssion shall utopl ntles prescribine
standards fnr solar ready equipment in school b>iildines under their
jurisdiction The rules shall include but not be limited to. standards
B;garding roof s=e linitations shading and obstLmction buildyrr
orientation roof loading capacity. and electrio systems.

(C) A E.11 t31 iFtn^* m je . and ttlw conlTniccion mav vmnt fnr irEUwA

ribed un
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Sec. 4905.31.
f-eie; Chapters 4901., 4903., 4905., 4901., 4909., 4921., and 4923.. 4927.-
4228.. and 4929, of the Revised Code do not prohibit a public utility from
filing a schedule or establisbine or entering into any reasonable atrangement
with another public utility or with one or more of its customers, consumers,
or employees, and do not prohibit a mercantile customer of an electric
is ribution utility as those terms are defined in section 4928,01 of the

Revised Code or a eroun of (hq Gtom rg from establishing a reasonable
arr.ngPment with that utilitv or another pO1ic gtit'ty, g]ectric lig t comnanv
providing for any of the followina:

(A) The division or distribution of its surplus profits;
(B) A sliding scale of charges, including variations in rates based upon

°u.+.e c u....a..g,

(}3 gfip#eted stiyyjate^ variations in cost as provided in the schedule or
arrangement;

iere{€eet.
(C) A minimum charge for service to be rendered unless such minimum

charge- is made--or- prohibited by the- terms, of ther- franchise; grant, or
ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time
when used, the purpose for which used, the duration of use, and any other
reasonable consideration;

(E) Any other financial device that may be practicable or advantageous
to the parties interested. hk± tn the case of a schedule or arraneement
epncem^R a public utiliiy electric light}t comnanv such other financial
device may include a deviceto recover costs inCLrrCd in coni +Lnction with
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any eronontic d;veloytlLent and iob retention proPrant of the utility within
its certified territorv i l z ing recnvepLof myenue foregone as a readk of
any such propra,m •anv development asdi=lementation of pga_k demand
reduction and enerev effrci= prq8ran+s undar section 4928.66 of the
Revised Code: ggy acayisition and deployment of adva_nced meterine_
includine the costs of a_flv meters Mmaftwely ret rey d as a result of the
advanced meterilg implementationand compliance with any pqvem*n^,t

mauiam
.Q such schedule or arrengement,N

is lawfiil unless it is filed with and
bvapproved by the commission pursuant to an anplicatiop tha is submitted

the nublic utilitv or the mercantile Gystpni er or g= of mercantile
customers of an electric dishibution utilitv and is ppsted on the
^ntŝmission's docketing infonnation system and is accessible th_rouBh the
jtt=g!<l.

Every such public utility is required to conform its schedules of rates,
tolls, and charges to such amattgement, sliding scale, classification, or other
device, and where variable rates are provided for in any such schedule or
arrattgement, the cost data or factors upon which such rates are based and
fixed shall be filed with the commission in such form and at such times as
the conunission directs

Every such schedule or reasonable arrangement;
shall be under the supervision

antiregulatioa--of -the commissiun;aad`is subjefix'tochange; alteraHor> ojr
modification by the commission.

Sec. 4928.01. (A) As used in this chapter:
(!) "Ancillary service" means any function necessary to the provision of

electric transmission or distribution service to a retail customer and includes,
but is not limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control service;
reactive supply from transmission resources service; regulation service;
frequency response service; energy imbalance service; operaring
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reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.

(2) "Billing and collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by an electric utility, electric services
company, electric cooperative, or governmental aggregator subject to
certification under section 4928.08 of the Revised Code, to the extent that
the agent is under contract with such utility, company, cooperative, or
aggregator solely to provide billing and collection for retail electric service
on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an
electric supplicr under sections 4933.81 to 4933.90 of the Revised Code aa

(4) "Competitive retail electric service" means a component of retail
electric service that is competitive as provided under division (B) of this

section.
(5) "Electric cooperative" means a not-for-profit electric light company

that both is or has been financed in whole or in part under the "Rtual
Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transnrit, or distribute electricity,
or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at
least retail electric distribution service.

(7) "Electric light company" has the same meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent 9W it consumes electricity it so produces er
ro °• .he emef*n, sells that electricitv for resale ._41
g(1tains electricil;yfFoma genPratigg facility it bostc on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of
the Revised Code.

-(9j"Electric services company" means aa electric tight-companythat is
engaged on a for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of only a competitive retail electric service in this
state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing
aad collection agent.

(S0) "Electric supplier" has the same meaning as in section 4933.81 of
the Revised Code.
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(11) "Electric utility" means an electric light company that has a
certified territ411+. ^ is engaged on a for-profit basis dSh@L in the business
of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Electric utility" excludes a municipal electric
utility or a billing and collection agent.

(12) "Fian electric service" means electric service other than nonfum

electrio service.
(13) "Govermnental aggregator" means a legislative authority of a

municipal corporation, a board of township trustees, or a board of county
commissioners acting as an aggregator for the provision of a competitive
retail electric service under authority conferred under section 4928.20 of the

Revised Code.
(14) A person acts "knowingly," regardless of the person's purpose,

when the person is aware that the person's conduct will probably cause a
certain result or will probably be of a certain nature. A person has
knowledge of circumstances when the person is aware that such
circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility rates" means the level of funds
specifically included in an electric utility's rates on October 5, 1999,
pursuant to an order of the public utilities commission issued under Chapter
4905, or 4909. of the Revised Code and in effect on October 4, 1999, for the
purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such fnnds
committed to a specific nonprofit organization or organizations pursuant to a
stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage
of income payment plan program, the home energy assistance program, the
home weatherization assistance program, and the targeted energy efficiency
and weatherization program.

(f9j.,,Marh.et-development period" for air-electric-nt'rlity-means the•-
period of time beginning on the starting date of competitive retail electric
service and ending on the applicable date for that utility as specified in
section 4928.40 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a
sustained price for a product or service above the price that would prevail in
a competitive market.

(19) "Mercantile eemtnereW customer" means a commercial or
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industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundn.d thousand kilowatt hours
per yeat or is part of a national account involving multiple facilities in one
or more states.

(20) "Municipal electric utility" means a municipal corporation that
owns or operates facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service means a component of
retail electric service that is noncompetitive as provided under division (B)
of this section.

(22) "Nonfirm electric service" means electric service provided pursuant
to a schedule filed under section 4905.30 of the Revised Code or pursuant to
an arrangement under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer to curtail
or interrupt electric usage during nonemergency circumstances upon
notification by an electric utility.

(23) "Percentage of income payment plan arrears" means fnnds eligible
for collection through the percentage of income payment plan rider, but
uncoltected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised
Code.

(25) "Advanced energy project" means any technologies, products,
activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clean, renewable energy for
industrial, distribution, contrnercial, institutional, governmental, research,
not-for-profit, or residential energy us including,

but is not limited to,

resources and renewable ene v recou_mes "Adv"nced energy =ject" aiso

inclides a_nv nricxt described in divi4ion tA) (B)`or (t'1 of section

4228621 of the Rev{sW Code.
(26) "Regulatory assets" means the unamortized net regulatory assets

that are capitalized or deferred on the regulatory books of the electric utility,
pursuant to an order or practice of the public utilities commission or
pursuant to generally accepted accounting principles as a result of a prior
commission rate-making decision, and that would otherwise have been
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charged to expense as incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred
demand-side management costs; all deferred percentage of income payment
plan arrears; post-in-service capitalized charges and assets recognized in
connection with statement of financial accounting standards no. 109
(receivables from customers for income taxes); future nuclear
decommissioning costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utility; and fuel costs currently deferred
pursuant to the terms of one or more settlernent agreements approved by the
commission.

(27) "Retail electric service" means any service involved in supplying or
arranging for the supply of electricity to ultimate consumers in this state,
from the point of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes one or more of the following
"service components": generation service, aggregation service, power
marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and
coilection service.

Starting date of competitive retail electric service" means

January 1, 2001;
(39)0,2) "Customer-generatof" means a user of a net metering system.
(^ "Net metering" means measuring the difference in an

applicable billing period between the electricity supplied by an electric
service provider and the electricity generated by a customer-generator that is

£ed backio tlte eiecfric service piovuier.
f32X,}11 "Net metering system" means a facility for the pmduction of

electrical energy that docs all of the following:
(a) Uses as its fuei either solar, wind, biomass, landfill gas, or

hydropower, or uses a microturbine or a fuel cell;
(b) Is located on a customer-generator's premises;
(c) Operates in parallel with the electric utility's transmission and

distribution facilities;
(d) Is intended primarily to offset part or all of the customer-generator's
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requirements for electricity.
f33)(32,1 "Sel# generator" means an entity in this state that owns or hosts

np its nEgMse an electric generation facility that produces electricity
primarily for the owner's consumption and that may provide any such excess
electricity to ano h r en 'tv, whether the
facility is installed or operated by the owner or by an agent under a contract.

"Rate olan^ meaA° the st°n`I„'`) c°,ir° ofF^r in effect oII thet^l
ef[eetiyc date of the amendment of thig sectton by S Xt 221 of the 127th

geacral a_̀gemhiv
" means aav of the followin¢(341 Adv nc d enerev re4oUI'e

!IiK^3^lf%

increases theeeneration outoua.._,;..a etrnctt'!re. or eay,in,,,mQnt ha^
lti1^7..i^iis .. hi di eveQ aGlectric eenerat^q f ciitv to the extent such efLciency
without ndAition 1 ca_rhOn ioxi e emissions by that factlttv:

^ Any i tribute : generation system consisting of customer
gogen ration of electrieitv and thg^ o^stpt;t 5imultan eo ly_ arimatilv to

t *k rev ne?ds of ihe customet's factltnes
(£) Clean clalt_̂ c noloev t,h^_nrl^a°q a carbon-basedoroduct that is

^e^gjjy altered before combustion to demanstrate a reduction. as
^,.,,ti^ h'n Pmicciona of nitrous pxide mercrva„rsemc chlortne

su lfur nr Ftfir trioxide in ^ceo an^ w1 h the menc n soctetv of
g^ting^+td materila sta_nd?rd D1757A or a rGdu_e++on of inetal oxide

^ aanea with crAndArrt 1)$.142 of that soctet_v. or clean coal
te. hnoloav that inctude,g the deeien canabitityto conttol or nrevent the
^s ,q^ ^oxidG ^ahich desi>m cayyg6ility the commevston shall

#11 1l1t^1

t ehnolo or in the absence of a determ'nPd best available tee noloev.

hatl be of the j^gh ee t lev@l of economicailv fca ,̂tble^sten canabthtv for

which there existc g n raljy^Cgpted sctentttic on^ntocL
1{,}^ sye^ akns^+xvI.Ti7}TlTY^Ililil

te yncttog as deftned by1bP nuclear reeulatgfy^cotn*n^scion' other tater
^.t nolop^^ a^„ ifisant imnrovemants to ex^^tsn,e cihtses:

(g),Atty, fuel cell used in thggeneration of gje tn t tnclulne but not

limited to a nroton exchangg mgmbra_ne fuel ceil y^o y^honc acid fuel cell

molten_c onate fuel cell or solid oxide fuel cell-
{^ A4v d n and demaLtion debrisnelid waste or eonstdltCSig

com r^c^ ^ ion technoloev including btttal,tt Itmited to. a¢v ncea d stoker

:ar4sn::?::ov ane`?^,-nCL^d f1^31d1?e^,eb^dv4,1fanOII teC}In0 6HV. that re5U1(a

in measurable sreenhouse gag emissions reductionsgs cae,dat pu_rsuant to

the t rnirrd States envirotLrnental protection agp^y's waste reduction model

stLnE or gener8non 11
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(WARMI.
(p) n. ,., ndman.aizement and my e^n = e ien yWprovcment.

(35) "Renewable enerev re sot!rre" means solar nhotovoJtaic or solar

the,mal enerev ^s'nd energy t>ym oroduced by a hvdmiectrtc facilttv

gP̂. therntal enerey fuel derived from solidwastes. as de,., ned tn ,ecnon

3734,01 of the Revised Code thrnut;h fractionatian. bioloeical
deeomrmsitio^„ or other prtn^esa that does not orincioallYnYyolve
sombug io biomasa ent3$y biologica!ly derived me hane nsor enerav
dere^cti from nofltreated byprodttcta of tbe ptilpinQ nrocesa or wood

man ufac +rinvnrocea4 inclu in¢ bark, wood cbjpq, sawdu t, and ltmtra m
snent ut lnin¢ Iiq{;ors "Renewable enerev reot!rce" includes- but is not

liMiLted to anv fuel cell used in heeitt'ration af electricity . i»cluhine_ but

ot limited to. a proton excban¢e membrane acia iut
c 1l molten carbonat

e n._l __a or solid ....:Ae Q.ai nnil• wind hirhine inrated

in the Gtate e territori l tilaters of Lake Erie• storage fa ili ha wiil urotnote

the better utiliz tion of a renewable enerev resource that primarlIv eenerates
off uea4• or diatributed generation cv=m iisetiby a^at^>customer to rrenerate

rYlgctricjly from asysu h eneret As used in dit^sion (A)(35) of this
"hydMieeffic facititv" means a hv rgl tri ggtterat•Ln$ fa ili that s

located at a dam on a river or on W water dischAr(g to a rtver that is
Hithin or borderine this vtate or v^ hin or borderLn an a o_n^„̂,n„g siate anc

meets all of the follRlNLg R An a a:
(a1 T e fiacilitv n,xr-videa for river flows hat are not detrimentai for flsh.

wil ' ife annd water g9a ity_ includins seasonal flow fluctuations as defined
by tl3e applicable licensin¢ a^^ncy for the facilitv.

tb) The faciily demons trs that it comnlieg with the water aualitv
randarda of this ctate Nhich compliance mav consist of certification ^der

Section 401 of the "[`lean 4later Act of 1977 " 9t Stat. 1598 1594 33
i t S C 1341 and deMQnstmScl th3t it has not contributed to a ftn ina by thia

iver has i
"rtean Water Act of 1977." 114 4tat 870 33 U,$ 1 3 1 3,

T^Tfhd facili^ camrTtir ^i h^ta,rdatatv t^e truns re2attlina fish __
Wsage as r si by t1m federal enera ^r lgu atorv conLmiasion license

is¢ uedfor the =i °•ect. reg •ne fish yrotectioa for riverLne an romou .
and catadromt!s fish.

() The facilitycqtlaplies with the recommennations of the Ohio
enyL*Ot),ment-al proteFtion a=r,y and with the terms of its federal_ enersv

[_ennancemenr. to IDe e

i!t4t a^ersned nrotection_ mn^eanon

4IT-1.i9
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(e) The f cilitv egppGea with proviciona of the "En an ered Snecies
A t of 1973 " 87 5tat. 884:15 U 5,1= 15 1 to 15d4. ag.An+ended.

ttl The faei i v does not har?n ctltt!ra_l re8nmrec of the area This can be
ch__nwn tbWuUb compliance with the terms of itc federal enerev reeulatorv

mn++ sion licPnse or, if the facility is not re,guJgte¢ by that comtnissim
througjdev@jgyment of a oj^roved by the C3hio historic nreservatton
office, to t_he extent it has iurisdiction over the facilitv.

(g) i ne ^itityr,oEIIi31.e with the t»nns of its federal ene*m+ reanttatorv
on license or exemntion that are related to recreational aecess.

accymmoyation and facilities or. if the facilitsis not reLnilatgd by ih_at
rom mission_ the faci['tly comnlies with simil^ Matureme_nts as are
^ommen^^ ; bX rrc^ F.r ^n^i?s_ to Lhe extent t_hey,,.haygiu_risdiction aver
the facilih and the facilitv nrovides access to water to the public without

fee or charne.
(h) The fa ijjly ic not reco mended for removal bgaly+ federal a¢encv

or age cn of a_nysa^tg„ to the extent the ya iui r aS gncy h a iunada i,ction

over the faeilitv.
(B) For the purposes of this chapter, a retail electric service component

shall be deemed a competitive retail electric service if the service
component is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail

electric service.

Sec. 4928.02. It is the policy of this state to do the following throughout

this statebe ^
(A) Ensure the availability to consumers of adequate, reliable, safe,

efficient, nondiscriminatory, and reasonably priced retail electric service;
(B) Ensure the availability of unbundled and comparable retail electric

service that provides consumers with the supplier, price, terms, conditions,

and quality options they elect to meet their respective needs;
(C) Ensur°, diversity of elefn'icity supplies and suppliers, by giving

consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of distributed and small
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generation facilities;
(D) Encourage innovation and market access for cost-effective supply-

and demand-side retail electric service 'mcluding but not limited to.
demartrt "jde managSmenL time-differenti^ted pricina_ and itnniementation
of advanced meterin¢ inft'" ' "p;

(E) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution systems of
electric utilities in order to promote baoi effective customer choice of retail
electric service ;^YL'rat[:__. t_._ ^^^^ ^n°^ standards a^+d t?reets:s+ ^.L'3T[3.!^^^Ia4t^u +^^n^.
for c=ice a+^ity for all eonsL*ners including annual achirvement renorts
v=^tten in olai_n la_neuaee;

(F) Ensure that an electric utility's nemia jon and '+ tribu ign svstems
are avail°ble to a customer-ggmeratc?; or owner of di_stributed.,,gcneration. so
that the c atomergP Arator or ov °^ar can ma_rket and deliver the electricity it

^ ecogaize the continuing emergence of competitive electricity
markets through the development and implementation of flexible regulatory

treatment;
(CtAW Ensure effective competition in the provision of retail electric

service by avoiding anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service
or to a product or service other than retail electric service, and vice versa,

.-YM7iomr3ultF rPcoverv ot any eeneranon os

ttirouah distribution or transmission rates;
{}tj(),) Ensure retail electric service consumers protection against

unreasonable sales practices, market deficiencies, and market power,
(,)(jl Provide cah^r^n han ^^nt me n of givina apntBpriate

m( rntlveS to tech_nologiggthat can adant succesg^}(ly to notGnttal
rnvlmnmental mandates-

(K) E ourang imnlementation of di..stributed eeneration across
cuatomer classes hro uQh regNlsr n'viP uand up, atin of administrative
ruTd eo4einiri¢ cnhcal te5ue4 Gucfi +Q liut iiot linil@d to interconnernon
ctnnda_*da standbv5hareeg, and net meterin¢:

(y,) Protect ''^-^sk jlg,pulations ^^uding but not limited to. when

comsidexing the imnlementation of nv new ^dvanced energy or renewable

enerev resource-
(M) En,,oqmee the duc°tion of small business owners jttthis state

+£P

anid alternative encrav resovrcea in their busi_rtesses'
(M Facilitate the state's effectiveness in the global economy.
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In^a,,gyina out this {?glicy^ f e co `gsion cball consider rules as thev
awly to the costs of electric distribution infraatrueWrp ^n^ha^__._..,_. !nehut_ not

limited to line extensions. for t_he =os,^, of development in this c at .
Sec. 4928.05. (A)(l) On and after the starting date of competitive retail

electric service, a competitive retail electric service suppGed by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised
Code or by the public utilities commission under Chapters 4901. to 4909.,
4933., 4935., and 4963. of the Revised Code, except seetfen sectiQpg
4905.10 ated 4905.31, division (B) of sec1j4g 4905.33, and sections 4905.35
and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability
and public safety; and except as otherwise provided in this chapter. The
conimission's authority to enforce those excepted provisions with respect to
a competitive retail electric service shall be such authority as is provided for
their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code and this chapter. Nnthine in this divieion sha11 be
Qnctrued to limit the c4mmiscion's auLhonlpS)-naer secuons

4928 144 of the Reviced Code.
On and after the starting date of competitive retail electric service, a

competitive retail electric service supplied by an electric cooperative shall
not be subject to supervision and regulation by the conunission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except as otherwise expressly provided in sections 4928.01 to 4928.10 and
4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a
noncompetitive retail electric service supplied by an electric utility shall be
subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4931, 4935., and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The
commission's authority to enforce those provisions with respect to a
noncompetitive retail electric service shall be the`authority pcovided under
those chapters and this chapter, to the extent the authority is not preempted
by federal law. Notwithstanding Chaters 4905 and 4909. of hye Revised

'c°i^° authority under this eh grshpl! inciude th I rusAfsotx
provide for the recov= hrotvh a reconcilabje rider on an electric

andtjj$ttibution utility's distribution rates of all transmission
+ran_rus=ior-ratated cost4 inctuding anciilarv and coneection coac

i^tp:^°d on or char>^^ to the utilitv by the federal enerev recuiatorv
commiccion or a regiQnal t-rancmissitinorgani7atton. mdenendent

ce vlonim
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transniission oneratQr or similar orearigation aoproved bv the federal_
eu= rcmlatorv comm^ssion.

The cotntnission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the
starting date of competitive retail electric service so as to ensure that no
aspect of the delivery of electricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the cornmission under Chapters 4901. to 4909., 4933., 4935.,
and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and
4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of
an electric cooperative shall be such authority as is provided for their
enforcement under Chapters 4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the conunission
under Title XLIX of the Revised Code to regulate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric service.

Sec. 4928.09. (A)(i) No person shall operate in this state as an electric
utility, an electric services company, er a biiling and collection agent, or a
rcgional transmicsion oreanization ap,proved by the federal_ enerev...

1 ^"F jT115'b'ir.7iIW1o P

r iabili in all or yart of this state on and after the starting date of
competitive retail electric service unless that person fu'st does both of the
following:

(a) Consents irrevocably to the jurisdiction of the courts of this state and
service of process in this state, including, without limitation, service of
summonses and subpoenas, for any civil or criminal proceeding arising out
of or relating to such operation, by providing that irrevocable consent in
accordance with division (A)(4) of this section;

(b)-IIesignates arragenrauthorizecU toreceive tharservice of process-in
this state, by filing with the commission a document designating that agent.

(2) No person shall continue to operate as such an electric utility,
electric services company, er billing and collection agent. or regional
transmission o2yanizaticn desr+ibed in division (A)(1) of this seetion unless
that person continues to consent to such jurisdiction and service of process
in this state and conti_nues to designate an agent as provided under this
division, by refiling in accordance with division (A)(4) of this section the
appropriate documents fiied under division (A)(1) of this section or, as

Dr3
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applicable, the appropriate amended docmnents filed under division (A)(3)
of this section. Such refiling shall occur during the month of December of
every fourth year after the initial filing of a document under division (A)(1)
of this section.

(3) If the address of the person filing a document under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the person shall file an amended document containing the new information.

(4) The consent and designation required by divisions (A)(1) to (3) of
this section shall be in writing, on fomvs prescribed by the public utilities
commission. The original of each such document or amended document
shall be legible and shall be filed with the conunission, with a copy filed
with the office of the consumers' counsel and with the attorney general's

office.
(8) A person who enters this state pursuant to a summons, subpoena, or

other form of process authorized by this section is not subject to arrest or
service of process, whether civil or crinrinai, in connection with other
matters that arose before the person's entrance into this state pursuant to
such summons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this seotion do not apply to any of the

following:
(1) A corporation incorporated under the laws of this state that has

appointed a statutory agent pursuant to section 1701.07 or 1702.06 of the
Revised Code;

(2) A foreign corporation licensed to transact business in this state that
has appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other person that is a resident of this state or that files consent
to service of process and designates a statutory agent pursuant to other laws
of this state.

Sec. 4928.14.
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Ik failure of a supplier to
.-^-

provide retail electric generation service to customers within the certified
territory of the ga electric distribution utility shaR result in the supplier's
customers, a8er reasonable notice, defaulting to the utility's standard service

4offer fiW under ' 4ertiona 4928 141. 4928.1
and 4928 143 of t_he ReviaedC until the customer chooses an altemative
supplier. A supplier is deemed under this e#ivisiee Seg4i4t1 to have failed to
provide such service if the conunission fmds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

E}jW The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankruptcy.

(2)M The supplier is no longer capable of providing the service.
(4)j,Q The supplier is unable to provide delivery to transmission or

distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

(4)jW The suppfier's -cettifi"cation fias beeti suspetsdec4." conditi4nally

rescinded, or rescinded under division (D) of section 4928.0$ of the Revised

Code.
Sec. 4928Beginning January 1 . M9 = elert_ric distribution

utility shall prynide con Lmers on a comnarable and nondiscrimmatorv
basjs '*hin its ceRified rritop, a +Andard senvue offer of all comnetitive

p ^sa,, to maintain essenttai eiectt7
*+s,^mers including a firm supply of electric genPration scrvice To that

end. the electric dstribution utilitvghal anply to the public utilcttes
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rnmmisslon to establish the standard service offer in accordance with
section 4928 142 or 4928143 of the jjcyised Code a_nd_ at its discretion
My aonlv simuit,anemiv u_nder botla5ectiona. except that the utilitv's ftrst
standard service offer app i .ation 1 minimum shall igqlude a filine under

Revisad Code Onlv a standard
anthorized in accor ance with section 4928.142 or 4928.143 of the Revised
Co& shall eo*ve as t_he utilWs sn,ndard service offer for the purpose of
comnliance with thic seclion• gvA that t n a.rt c rvice offer sha_11 serve ag
the utilitv's default atgpdard service offer for th@ p{gpose of section 4928.14
of the Revieed Code. Not i hs anding the forego'^-ng provisioa the rate nlan

of an elertric distribution utiit shall on 'nue for the pt,.;=se of the utilitv's
i;omolianre v^ h Lhic division until a standard s*vice offer is f rst authodzed
under certion 492$ 142 or 4928 143 of the Revised Code, a_n_d as annlicable.
nLr9it8nt to division (D) of section 4928.143 of the Revised Code, anv rate
pia that extends beyond December 31 2008 . shall continue to be in effect
for the sy.bject electric distribution utilitv for the duration of the plan's tetm
A standard service offer under section 4928 142 or 492$ 143 of the Revised

Qde shall exclude any nre+noustv auinonzea auowances tpf aammou
^t& with such exclusion beinggffective on aW after the date t,hat the

allowance is scheduied to end under the u' i's rate p,lan.
(B) The cotnmission shall set the t^ for heari niz of a filinpt3nder

section 4928 142 or 4928 143 of t_he Revised Codo send written notice of
the h Arintiz to the electric diytrib u ion u±i ity pybjish aotice in a
nevyspa 4o._.r of gg=l circulatio in each cot_otv i the utility's eertified
tgrritorv The commission shall adop,kr ul q regarding fi i s under thoic
sections.

Rec 4928 142 (A) For the p=se of comaIyi>'lg tiltthseetion 4928 141
of the Revised Code and subject to iviaion (13) of this section and. as
aonhsable cnbiect to the rate plan requLement ot atvtaton l,yt or sectton
4928 141 of the RevisPd Code, an electric distribution utility may establish a
ctwndud service ofFer price for retail electric gpneration service that is
dervesed io the utilify nnder a market-rate offer __ _..

(() The market-rate offer shall be determined throuSh a comoeti iv -
biddine process that provides for all of the foltowina:

(a) Qp .n faia and transnmllt comoetitiva solicitation:
3t^^nrac.tatttFttt.^^

(c) Standardized bid evaluation criteria•
(d) €',ve '. ;l. b. .r i-tdcMnde-t' third pua that shall design the

soiicitation administer the biddina_ and ensure that the criteria soecified in
IJjyis_ i, on (A)f i l(al to fc) of this section are met
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1 t^pct bid id winner or winners
Nogeneration sygplicr shall beg.mhibited from oa_ i:inatLe in the

hiddin¢ orocess.
(2) T pytvli^ uUtities' ommission chall modifv nles or adoot new

tyyleg as nece;sary, conr ._rnia the cmduct of the_ comoeiit.tve biddtn¢
2roces the rt^talifications of biddt^ which rules chall foster suonlier

tfn46 thA

iddina nmcess for a mar$e(;.I81g
ic distributi

^^=lic^ ays _ y iL .t_ __ - -^;°°ion
An electric dicttibution utilirv mavs" - --

file its aonlication wit_h the con tniscton np,orto the effecttve date of the
rommis; i^n nilaa m^Uirss' nn„d^r division (A) j21 of thic eectton. and. as the

commission dete„ninec nec cc the uthltty shatl immtxtiatelv conform its
fii"oe to the n_1 c=n t4 ir takinu effect.

An nlir t+ n under thistytsion Shall detail h lectric distribution

utilil5es onlia.n e with the reauu^^tents of daviston (A)(11 of
f LlOnA 1 ht9 Seel(2 tO

.h:o section and with coaii: issioti tile8 Lder.^^^Vt^ton t

and demortstrate that all of t_he foilowing reaui_rements are met:
ffili ta e(i) 11ta electric dictribution utititv or its tranc f cion cervice a

beeahh asnrr>tton t at

anr d by the federal enerav reggj.at^ commi ''
gq^raote ano nondicr 'minat^ry access to the electrtc transmission and

(2) Aavr snch rc^c ,sct nofga_nizatton a a macket-tnomtor

mnctinn a_nd ihe abilitv to take ac ' ons to fdentify and mitisate market nower
or the electric ictrihution utility g maticet conduOL or a ctmilar market

mottito ' e'°"''"" "'""tc wiLh commencurate abtlttv to identtfv and

mo>itt r market conditionc and ttitiggtr r dry t,_aLioctated with the exereise

of market oower.
A n, hlicd co ^rce of infisrmation is available n_tbliclv or throush

gty^ ^ption that identtfiec nricine mfbrmatton lo traded elec^rtettv oii-^and

Fs U energy A-hn';tlrtc tlat are contra9k9 for delive*v hPainntne at teast

twgyggrs from the date of t-het'blication and ts upd ted on a reLldar basts.

The mi5eion shall Lniti te a orn--eedine wrthim mLuPtx da,y^s after
ttta oplir t'g s filine date gha!1 dete in by order whether he electrtc

^i tribtttion utilitv and its market-rate offer meet all of the foreeomg
,_ ^_a:na ..;.;..a ti.P At.Mtrir dictrihntion utilitv maY^niremenis.-ii ui.,., >>

oiisitiate its comnetitive bi ^,.' T is netiativc o one

more rgq the c mission in the order shall direct the electric
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distribution utility rega_rding how anv deficiency may be remedied in a
timely manner to the commission's saticfactiop,p ot .el}ydgg the electric
distribution utility shall withdtaw the appjjcation However , if such remedv
is made and the subscrnetnt finding is positive and also if the electric
distribution utility made a Qim u1taneotm, fili $ under this section and section
4928,143 of the Revised Codp the utility shatl not initiate its comp tiy tive
bid Lntil at least one hundred fifty davs aftexthe fililyg date of those
=lications.

(C) Unon the comoletion of the comnetitive bidding procega g thy orized
bv divisions (A)^nd{^ of this cwrt;Qn. including for the p.^.pose of
division tD) of this eection- the gom_miss}on shall select the least-cost bid
winner or winners of that process. and such ggiectet( bid or bids. a;
nrescribed as retail rates by the commission shall be the eleciric distributiot
titiliVc standard service offer unless the comn,issio{L by order i u d fo -
the third calendar dae following the conclusion of the comcetitive biddirtg
prqqeec for the ma_rket rate offer . determines that one or more of the
followlpg criteria were not met:

(1) 1=ach nortion of the bidding orocesc was oversub$crj]e¢, such that
the amount of suppLv bid qpon was 2reater than the amount of the load bid
ollS.

(2) There were fAttG or more bidders.
(3) At least twenty-five j}er cent of the load is bid upg^n by one or more

pcrsons other than the electric distribution utility.
All costa incurred by the electric distribution utility as a result of or

related to the comoetitive biddiniz process or to or -^I generation servis,g
to nrovide the standard service offer }rl,glt} '+ng the costs of energy and
cpacity and the Gpgls of all o h r products and services prroqureda.g a result
of the competitive bidding process . shall be timdyy recovered throygh tha
standard service offer price. Lnd. for that p=qse. the comntission shall
aonrove a reconcu pn mechams_m, ot_h_er reeoverv mecha_nisttL o!
combination of such mechanisms for the uti itv.
_ - -"[p)`TTie ti*g'appM,fi6i^ fileiC^ °Lndei tfiii cection by kel'ectric
distribution utilitv that. as of the effectiyP date of tWs section. directly owna
in whole or in garL opgrating electric genera in facilities thgEltatj been used
aad useful in this state shall renuire that a oortion of that utility's standard
service offer load for the first five ye r^ of_^ the market rate nffgr be
compgtitively bid under division (A) of this section as follows: ten per cent
of the load in y.r,U o)x and not less than twentv p,cr cent in ygu two thirtv

r
five Gonsistent with those pvrcelbtagg„5, the commission shall determine the
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actual Rp,ntgges for eacb vear of vea_rc one t_hrough five The tandard
Service offer price for retail electric genPration service under this _ first
=I'cation chall be a oroncttionatP blend of the bid nrice and the generation
cervice ,price for the remaining andard ervi.ee offer load, which latter once
shall gqual to che electric dietribution utility's most recent standard

Qncs'̂^ ^^ 7^ , :TC^^^7iltlL"!tl':Y•i{^ 43111114.xy[+),

¢glem>ines reasonable relative to the juicdictional nortion of anv Imown
and m Acnrnbte cha_nges from the level of any o^n or more of the followina
costs as reflected in t_hat most recent ctam Ard service offer pnce:

{ll The electric dictribution utilitv's prudently incurred cost of fue! used
to produce electricitv^

(2) Its pnLdji3ljy in u - pyTchased pQwer costs:
(3) Its pt{Wently incurred costs of cstisfvinR the cupgly and d@mand

portfolio gttjrem= of this state inclu,'r̂ g but not tinrilgd to. renewable

energy resource and enefgye(f'jclCStcyreA" m n s:
(4) Its costs pzptdentJy incurred to comnly with env' mental laws and

crL•Utat;one with consideration of the derating of anv facilij;y acsoci+ted with
those costs.

In making vy adiuSitment to the most recat standard service offer price
on the basis of costs described in division (D) of this section. the
^mmicc;.,n shall include the benefits that y become av ilable to the
Plrrt;e distribution utjJ4 as a result of or in connection with the G stc
included in the aditetment including, but not limited to. the rtili s rece'snt
of emissions credits or its receint of tax benefits or of other benefits. and.
°rcord'npJv the co=miccion may iptp,Q;e such conditions on the adi ^ctt _ ment
to ensure that an}suGh benefits are oronerlv alisned with the associated cost
resnansibilitv. The commission .hatl also deterniie how such adiustments
wifj atYcct the electric distribution utilitv's rgtm on common eouitv that
may be ac ieyed by hoc a' tments The commisqiRtt shall not annlv its
cor5ideration of the retuns on coniMmon p{luiql to reduce any adiustments
authorized ander this division unless the adiu4tmgntc will cause the electrie
distribution utiL;lj }o^grn a rati!*n o'o- iiii6pgqbity hit ia„iiiilificantTvin

tradedexcess of the re rn on ommon equity that is camed by publicly
^agtp^ irLe^including utilities that face comparable business and financial
risk. with such adiustc+mtc for capital truc ure as payle appropriate. The
burden of pLof for demonstrating that ci&yfisantl} excessivr,earnings will
not occi!r shall be on the electric distribution utilitv

1 ittongjjytbe commission Mgy "dju-t 'he e'e^tri^ d"c•nhut•on
utitiq+'^lost recent standxd service offer price by 5uch jg,st and reasonable
amount that the commission detennines negr,ss ry to address n yc.mergencv
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revenue avail ble to theutility for p vidi g;tand?rd service offer is not
gg in de(},"°te as to result directly or indirectty, in a taking of orooertv
tyithout com=ation pursuant to Section 19 of A_rti le I Ohio tyonctttutton.
The PlPrmc distribution utility hac hgbgrden of demonstratin¢ that anv
adj t nt to its most recent ctanda_rd eervice offer price is nroner in
accordance with <his divi iin.

(E}Be 'tnning in the second year of a blended pric tr iinder division (D)

f this mtFon an,{1notwithstandins anv o n.r qa^rement or auc cecuon0
commiccion mav^ter urosoectivelv the p=rtiona 9prtftfted in that
division to mitigate agyeffect of an ablypt or,ignificant cha_nee in the
electric distribution utilitv's standard service offer price that would
otherwise resWt in gP ral or vfi h recnect to any rate goun or rate schedula
but for such alteration Anv such alteration shall be made not more often
^^p ann ^allv and the commicsion anail not by aitenniz ttLoc® txooornons
and in anv event including because of the lenet},lof ime, as authorized

yx+d r tt^ ivi.ci^(C) of this cection. taken to aonrove t_he market rate offer.
cause the duration of the blendingperiod to exceed ten years as counted
from the effective date of the anoroved market rate offer. Additiona!lyv a_nv
such alteration shall tmited to an alteratkpp ffa ectinQ the nrosttecnve

=ortionc used dLr ne h^ e blen ing, nr.;od and shall not affect au

hleridine ronortion n*eviouslv annroved and ann îod by the cotiLn+igsion

44Lldrr this division.
(E) n electric diRttibution utilitv that has received commission

anpmvpl of its first anolication under diyj tSon(C) of this section shall not.
onzea or reautrea q Lr3Y4LtHJls

,nlig;rion under section 4928,143 of the Revised Code.,n,
Sec 4 28 i43 (A) For the p=osg g[complyang with section 4928.141

'.[V may alWn
for public utilities commiscion UgtQval of an elcct& sect!ritv olan as
prccrribed under divicion (B) of this sectdog. The uttltt}mBY hle that
gp,pltcatioiianor to [he etTecrive ifatdof anv rules the ponitn^ecton mav
adgnt for the ournaca of this section and, as the co *nic ion detertn:nes
necessa_ry the rtilityi m diat y shall confoan its filing to those rules unon

their t ki C? effect.
($) Notwithstandiriganv other pfQvicinn of Title XLIX of the Revised

Code to ihe goptra_rv excetrt,division (D) of this cection divisions (I) ( )
and (K) .,r ..ec.io" 4928.20divisi_or M oe c°"ti„A 4929.6A.. a_nd ct'ctign

4928 . 69 of the Revised Code:
(1) An electric securitv nlan shall include provisions retati_ng to the
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s}pnlv and nricitJgof electric een tion serv'tce Ion addition if the oronoce^l
tncludee rt mah h' yan rep term long r

n it he connniasiop to test the plan oursuant to

i ivi^ylOn(E)Qf th is cmr' n and ^nv ^nsitio at conditionc that shonld be
ado,tW by the commission if the commission ternti_nates theplaa .as
2uthorized u_nder that divicion

(2) The nlar^ mav n3yvide for or "ncl de v°thout limitation anv of the

^ tomatic recovery of anv of the folj{l,_)jnu costs of the electric
distribution utttitv nrrtvided the post is oud nt(y,npurred• the coct of et
used to P-Pnerate the electricitv supplied tmdes the offer, the cost of
pytrhue,d ^LUyver woplied under the offer nclu ma the cost of ener¢sand

and includinu putdm. MAer ac,gia,^.,,r fut)I. anzapar,tv,,
sion allo^^ancec and the c^ct of federally mandated ca&on or enerev

taxes:
(b) A reawnablewanee for constmqljqp work in oroereQC for anv of

the electric ^+e__ ;r:bntion utijily'c cost of constructina an electnc aeneratma
facility or for an enviro en al ^x=di = for, any electric eeneratina
facility of the electric distribution utilitv,=videa! the cost is incumd or the
p^„^, d; after ta-^,arY r2^ Amy such al owance chall bez, ^n
siiWeet m llw conetnac[nn work in =yrecS allowance liitii aho _ a

diyi " (A) of sQtion 49J9 15 of the Revis.,-a CodP exceot that the

wion tr^av anthorize 4uch an tlowance unon the mcurrence of the

cQ,c,t or occurrence of the exnenditLe. No such allowance for eenetattne
facili constiLction shaljle a 3thon^ liow&yei t!nlesg the cominission

first determines in the prokeedine that there is need for the facilitv based on
resource nl^nnine nroiections cubmitted by the alPrtnc d'ctnhtJnon uttlitv.
Fnrih r no such allowanca shall be a r̂thqri ed nn^the .,,facilitv's

+.+ *' wa s sourced t m4eh a competitivg bid procecc resaardiita
hich om: esc the comniiS^ oi n maY aoopt tutes. an aiiowa

i mder division !RN?lib) of hia_ 5gt17on shall be ectablis►_+ed as a___ ___ _
i + o 2 b , t t a a " n b t cafi W fof-t$^life bf thsYd^iltcy -

(c) "rhe establishment of a nonbvnacaable c4rShargg fnr the life of an

electric eeneraljIlg fa@jjfty that i s owned or pygt'^tCbs' the electnc

digrib utio utility, was sourced through a co titive bid OrMgSf.Stt¢i c4

any such rulec as the commicsion ^dort d r division (B)(?l(b) of this

section. t} is newty lised and u ef 1 on or ^fter Januat'v 1. 2009 wWch
Wetc nf the_Litili,tY sneeifl

x^tudine costs recovered throt}`h a st^argP ^^nder divicion tB)(Zl(b) of

this i'o However no ^^rcharee shall he authorized uniess the
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r,o 'ssion first determines in the o,=Ceding rhW rh r^ is need for the
facilyty based on recow nniD& nmt Wotts °"bmttted by the ®lectnc
aistrlbution ntilily, Additionaliv ifa ctl_rchat^m is amthorized for a f c'a_thtv

nnrcnant to nlan annrovat l nder dlc:stqn (^^ nf rhre secton and as a
te^ttic dicondition of the continuation of the curc ar¢e the ° gtribution utilitv

shall dedicate Ohio concLmers the capa ity' a^d enerntr nnd he rate

associated
any enrcha_ge omua_nt to this diFicion it may consider ac annlicable. the
e^^g nf any ^commissionjng ierati_nes a_ndretirements.

{,d) T^„*ms. conditions. or ehar¢es relahng to trmit^ho__ sn_on c-ustomer

sggoigg for mtait electric eeneratiolt rvic^ bvoaccabilitv standbv.
back nn or cunolgm ntal m-t^ er cervlc^ defaolt sernce carrvtns costs.
Q̂ISi1SSL ^j a.d ^ccoL++t,nB or defertas tnclLdingfnture recovery

f ' as •°-°'.°d have ihe effect of stabthz^^teor orovidine3S5 .•^ ^
c^rt wallree d'n r tait electric cervice•

W-A,iinmaiirt inr_re_a_c_e_s. Or. (l+ti.T2aSCS in aR )jjtpnCnt of Ctle standard

service offer oti •
I#] Provigiona for t_he electric distrfttion nt+t,to to cecc"'tLe anv

ctandard servtce offerr es of the utility'spha ^ ih incluaive of carrvind ah^
nric -'°-- '- 's authorized L accor ance wtth sechon 4921144 of

` •`° °"''^' °^^°` ^fa r'n,dj„mvicio*+a for he TgcoverV a

c?ruritiaatlon:

(a) Po,; ions relatine to transmission-- a-ncilla_rv coneestton_-oranY

rP1,re.^ service r^a_uired for he stand?rd service offer. atcludin;a provtstons
for the recoverv of anv coct of ^uch serviq^ t nt he electric distribution

hl Frovrstons resa
hnnt limitation and notwi hc andjt},Qa;y orovtston c

. g.t^^ r rhe c^ntrarv. orovisions rep.ar(^li^6 .lIlEte ic^ e ratemakins^.a^.. .
^ a1c-

^ ue decouolingVmefhanism o* any[ other inceutive rat m-_ ln¢. and

pxovisipn,,,c _S^g3Ldit1Y di<trit.nnn^ructure and moderni2ation

cenu^eR ror in"eelr u F^ 'di"s^15utton itthty-''heiatter mav incind^-

^oa t^rgy delrvgry^nfraatn!cn! modemlzatton oia_n for that utiltt^

or anv ol^n omidin_a for t_1+e utilitv'c feqov of costs Lncludtna last

revenue. shared satiines and avoided cocts and a jut and reasnnable rate of

tvti m a°h infrastructure mn.aemization. As part of its detemnnatlon as

to whether to-allow in an electric distnbutton utilWs electric securitv nlan

nt•hucinnof a_y prwrisinltdescTiba°d ',•i?-iivial ^(B)(?)h) af thIS seetlo -̂ ft

..nmmiseinn_ c?atl esamine the reliabili;y„of t^ eleetric,distribution utiTitv's

dictribution system and enspr^ that custouwrs' and the electric tiistribution
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ti ' =ctatiotx are alienedand t_hat the electtic distrib tion utilitv is

ulasing sufficient emoharia on nda dedicati_np--sufficien,t resou_rces to the

ire iabiliiy of its ispibution svstcm.
(jZ pr vi i nt =-'nd-' which the electric distribution utility mav

jmpleu Pnt Pcnnonic dPVelonment- job retentiott. and enersv efFictencv
pmQrame which orovisions mU allocatgpLngra**+ costs across all classes of

a A thncr nf rlec;tric cli5tribution utilities in_.t11S'c sfrl.m 9_.. ta$^

holding comna 'vstm.

' nrocee wil- s wt ne on tne aleemChe burden ot oroc
dictibution uti
f

The commission shall issue an orde
ittT1iflt

under this division
3el^.sir4i?_l11t}^

dh,}.s a_t}er the annlication'a filing date and. fotW subsegLent annlication bv
th uti1' under h= e tion not later than two hLndred ceventv-ftve days
after the Mlication's filing date. Subject todjyision fDl of thtssectto - the
rnmmica;onbyorder shall aunrove or modify dap.pmvewi_aonlicarion
f lcd::.der divisian (A1 of Ehis section if it finds that the electric secLritv
plan so appro-yed. in clndin¢ its psirig nd^thar terms and conditions,
includinit mydeferrals and a,ny fitture recover,v of defennls. is more
favorabie in the ag urggate as comnated to the exucgted rey Tl d that wout_d

othcrwisc Mly Tnd r eection 492$ 142 of he Reviqe('ndP Ad itionatlv
if the commi s,ionso aoarove4 an a,pplicatinn that enntAtne a turcharvrir under

Slon LNUto 4 ututt
'.'itANtNteti

Ittli^9ttitt[^A^I^. ni1114S;

reserved a_nd made available to those that bear the surchargev.4Sherwi e he
gomTr ission by order sh ta t disanptQ,y ^ thehe application.

(2)(a) Lf the corzL*nission modifies and aonroven an application under
<tivicion (C)(1) of this gection the electriF distribution utility mav withdraw
the annlication therebv tertninatinlj and may file a new standard servtce
offec under thi,section or a s anda*d service offer under section 492$ 142 of

the Revised Code.
(b) lf the utility tPtmin tes an annlie"tiu,tLp»rs mt tdjviGion (C1(2)(a)

af #hia cection-ar if the cornmfccion d^gannrcwcs atr°apgltcatton, under

division (00) of this ection the commiscion shall iscue sueh order as is
necessary to continue the nroyiaions. terma- an_d con ditions of the utiltty's

dqst recent standard service ofTer, a)ong wi ea inct esQr
fuel n t from those cont°ined in that Qfferntila s`bseauent

offer is aut_horizPd pursuant to th,s section o^ seetton 4928 142 of the
Revised -o - mll,e -t' y^

A).._aC_se •^o_
4928 141 of the Revised Ccx1e if an electric distribution utility that has a

:rititutrt
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rete glan that extends bmnd December 312008 files an 8pplication under
this section for the n=ose of its compli ncP with division (Al o;;sectron
4928 141 of the Revised Code. that rate plan and its terms and conditions
are hereby incoruorat^ into i a arooo^d electric s°^u_rily_ plan a_*+d rhatl
coatinue effect until the dAtP S.heduled ande„f the rate ulan for tts
g3piration and that Mttion of the electric secu_rytv plan chall not be subiect
to co missi on annrovW or dis"rov t under division (CI of tlvs sectton_
and the ea_mings test movided for in division (h') of this section shall not
apyrlv until after the expiration of the ratP ylan However that utilitv mav
include in its electric secu+4vjz °n under fhia sc"tio a_nd the co mFCston
may annrove. modify and ao4;9ye, or disaoprov sub ject to division (C) of
lhic c°tio o-visionc for the incremental recovery or the deferral of anv
costs that ^re not bei_ng recovered under the rate nl'+n and tbat t_he utility
incurs during that continuation period to comoly with eetion 4928 141
divisio (B) of aection 4928 64 or division (A) of section 4928.66 of the
R via d Code.

M tf anelectric securitv plan annroved under division (C) of hia
cgetion except one b^- qtitiCy as authnrized under that
^y' ' has a ter.-, exelusivq of ohase-ins or dPferrals that exceeds tlLree
years from the effective date of the plan the ommission chall test the nln
in the fou-̂'h vear and if aonlicable, every fo ^ yPa* th reaftPr. to

4une wneule; t{c ptal6 ln _
terms and conditionv inclu in^nv deferrala ad atly future recovery of
deferral_s eontinuea to be more favorable in the aggmggte and during the

^- it^g term of the plan ^c comn.ared to the eYpected results that wonld
otherwise 4gptv under section 4928 142 of the Revised Code, The
conuuission 4 all also determine the prospcetive effect of the electric
^e ! rî}t plan to detertnine if that el'fe t is cubstAntihljv likelv to nrovide the
electric diatribution utilit,}+ with a mnurn on ca mon eel,li(y that is
si;mifica_nilv in excesa of the retu{T+ nn common Nnilv that is likelv to be
eam„ed bynublicly traded cotppani . iqG(udhsg utilitiea. that face
^oa.pgsirable I+ncinesv nd fi_ ncial nrk tstth sucTi.A"t*ri nte^for caolml

stnactLre as mav, beann̂ ronriate„TtLe b in of proof for demonstrating that
signiticantly ex -ea¢iv rni ea will not oceLr shall be on the r,,lgc,t_rip
distribution utilitv If the test revults are in the negative or the comat±ission
finds that ontitmation of the electric security pJ nwill result in a return on
eouitv that is ' ific^ t y in excess of the return on co mon eeuitv that is
li -. .e ''o ^ame! b3: M ntt° y ^.^Gi18^^n t ltnes_ that
will face comoa^ble buainess and fit>anci^l risk, witb such adjllstments for
ca'fal cm rrnre as mav be.annronriate dLf ing the balance of the nla_n_ the
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rommission m v terreinate t_he electric sccL*itv nla_n bpt not until it shail

have promide•' ^nty erested nart+ra with notice and an op ^be heard`

ommu
ancy> ^^E^m reasotable and necess= to accommodate the transition from

annn^ved c^'o the more advantagcou&.,a15t~Btlnv?- 1tt the event of an

^ e^ ^ntv ola-n'c termination p3=a_nt to th?S djvlgEo{L thr ro m^ icsion
-" *;Y'ifiahacF-L°li ^nit the continued defen'at a,nd D of AV9!1[t

,c ,s ^prior to that termination and the recoverv ot mose amoune

cgntP--nl^ted under that electric secmnty plan .
(E) With rgoard to thegtov'sions that are included in an electric securiiv

l this aection the cotttmmis¢ion shatl constder followLng the end of

e;Wh nn s i pcriod of the plau, if nysn h adiuCtmentc resulted in exces.^v_e

e minwa aa measLe•a b7tw..,hether thqtsa_med return on comtnon eauitv of the

electric dictribution utility is sjgpific ntlv1n excess of the return on eom,m,on
equity t_hat eras ca-mcd dt!rine the,pll,te pgriod bX_p4bl^lv traded comuatues.

inc, 1L=i_n¢ utilitiea that face comoa*able b^Sinerc an^Si^ t^l risir_ with

such &djkt•c ent for chpjtal Stn,rtn+Y• as may be annropf7atP o ctderaton
also Chall be 2iv(Q to he panital req of future comm itted

invesunents in this state The burden of nroof for demonstratin¢ that
sigUiF antlv exce-sire ea_minqa did not occur shall be on the electric

diatributiog utiliyy. If the commission finds that s,ivch adtustments. in the

M=.atP did re4ult in significantly excessive e min¢q it shall reeuire the

^+; "^^b,t,on Ltilitv to rett!*n to consnmer° *.he amount of the excess
ithat nnnn makin¢ such M snEetive^ -p ive adhLCtments' fiisryriL}-'^.!^

^"tustmenra the electric distribution atilinr shall nve the right to terminate
the nlan and imfne• i=jp file an •pplication pursuant to aectton 492$ 142 of

..-'-1---.. np9g termtnanon or a manrdcode U,
be set nn the same basis ac cnc:,ified in division ()(2)tbl of this sectian_ a_nd
the commicciort cha11 pg}Ipit the continued dejerrai and phase-in of a_nv
amontc that occurred vtior ;othat tetmination and the recovery of those
hmountay,e contempIated under that electric secL*itv nla.n [n makin¢ its
rtatrrmination of -sjrn±f*cantty-excess+roe-ea^*+,.iIlL'S"ndet thtc dtvts+on-tt&

commission shall not consider directly or indircctly therGvenue exnenses.
r r i^s of a_v affitiate os parent omn nv

5ec, 4928 , 144, The public utilities cotrtmmission by order mav authorize

anqiy • ^i reasonable nhase in of any Plectric dtstnbution unlttv mte or
price establishgw+ und r Sectiona 4928 , 141 to 492$.143 of the RevtsedCode.

t m hieive nf c^xyjn¢ ch^*pes ^c fh1 comtniGsion condtders necessarv to
enstuY rate or nrice stability for consutners,,.,.,jf the commts5ion's order
includes such a phase-in. the order also shall pr.Qvidc for the creation of

pn maV im7HSCF' u n on Ijon.S on tne man
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reLynarnrv accErc nt?rguarn^tg generallY accepted accoLntine nrincioles. bv

^thor^;! g thE defcrral of Lnenrrea coctc eatlal to the amount not collected.
1 agl^9ii^ker. the order sha1

^ "'wnce deferralc hro , h a n nb azQ9t+tP c„mharQe on anv such
._a.+__L_J for the qtnntdr distribution utthri bv the

,'^tS or • ^
pnm_ misslon.

Sec 4928145 I31aine a prMeedin8 t' drd eP`"ione 4928 141 to

4foryQ 1aA of the Revised Code and ttpStn cub ,ceto^annroonatfl
d_',scovero reates - n,.,Gl,eetric tribution l+lity ch l m?kE avaelable to the

k5 bEtween t1fE utllltY Oi
^^^^ -inu ogiy CM=..contracjjar g=ment that

s^ eed,ne. constuner_electrte sErvtcenroCt': FF+. . l, rea and a 2nri to,.,,,
r „y r w.i• .t that ic relevant to t`he nroeEedlAL.

^p • to such oroteLtion for nropn anr eonfidenttal tnformanon as ts

3etetmined anoroariatE bv the nubhe uttttties cot!sston.
$gs 4928 146, Iy*othiy^ "n,evtian,c 4928 141 to 4928 145 of the Revised

Code nrEclu^c or q,^ohibitc an electric dtstnbunon {3tthtv nrovtdm¢
comnehtive ret?1 el=triG service to et^ltyc load centers within the certtfied

te^'tqty of ano h r such aiilitv.
Cy^_O2R t Sl 't(te nublie utilitiec conimmiccinn chall adont andenforse

smtsslraat bin¢ a uniform, statewide h Y t^vaTdjn$ Electnc tran
and atctribrttion linc Pxte cg„ione ,Wd^gQit substations and related

+ o,,,,,,_ ,,,,.•_ ,_„ ,,,,^,.,,,,,,_. stdenttal ctPtr-t4hiz+t f eIECtno utilities.c _:,:.:e ^... ^.^,, er:^yy„pQnrex+ ^
on and fter th^ective d°tE of the initial t^eg so adontcd. aIl such_ ._..._, .,a

uh,tt ado^d not later than months after the effective date of this
to and^^on The rulellwddres4 the just and reasonable allocation

tyt^yl tX t ^om the recuec +n , tomer ttf other cusiomers of thc
ntilitv of all cbat;^of ^Iy such line extension and any remtisite substation or

related facil^y i=cISdine- but not limte{^1 rh onctc^f nECec*v technical

,syt1e° ouytatio aand maintenance cnsis and cgpital costs. includina a

retnrn on C^aj^lalOS Q.
.. _- Sec: 4928:i?: (A} Fxeeptas othet^vise provided-in sections-4928.142

^2 ot8.^ F43 or 4928.31 to 4928.40 of the Revised Code and beginning on the
starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses
of supplying a noncompetitive retail electric service and supplying a
competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates
under a corporate separation plan that is approved by the public utilities

,. ^ , a p^

Frfet3+Pn and cnarses to L^c
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commission under this section, is consistent with the policy specified in

section 4928.02 of the Revised Code, and achieves all of the following:
(1) The plan provides, at minimtun, for the provision of the competitive

retail electric service or the noneiectric praduct or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant to
a rale it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive
advantage and preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any

undue preference or advantage to any affiliate, division, or part of its own
business engaged in the business of supplying the competitive retail electric
sarvice or nonelectric product or service, inciuding, but not limited to, utility
resources such as trucks, tools, office equipment, office space, supplies,
customer and marketing information, advertising, billing and mailing
systems, personnel, and training, without compensation based upon fully
loaded embedded costs charged to the affiliate; and to ensure that any such
affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of
supplying the noncompetitive retail electric service. No such utility,
affiliate, division, or part shall extend such undue preference.

Notwithstanding any other division of this section, a utility's obligation
under division (A)(3) of this section shall be effective January 1, 2000.

(B) The conunission may approve, modify and approve, or disapprove a
corporate separation pian filed with the commission under division (A) of
this section. As part of the code of conduct required underdivision (A)( I) of
this section, the commission shall adopt rules pursuant to division (A) of
section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations
an afflliate'practicessolely for the-pucpose-of maintaining a-sepamtion of -
the affiliata's business from the business of the utility to prevent unfair
competitive advantage by virtue of that relationship. The rules also shall
include an opportunity for any person having a real and substantiai interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections, which
objections atid responses the contmission shall address in its final order.
Prior to commission approval of the plan, the commission shall afford a
hearing upon those aspects of the plan that the commission determines
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reasonably require a hearing. The commission may reject and require
refiling of a substantially inadequate plan under this section.

(C) The conunission shall issue an order approving or modifying and
approving a corporate separation plan under this section, to be effective on
the date specified in the order, only upon fmdings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy specified in section 4928.02
of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation
plan under this section that does not comply with division (A)(l) of this
section but complies with such functional separation requirements as the
contmission authorizes to appty for an interim period prescribed in the
order, upon a finding that such attemative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the Revised

Code.
(D) Any party may seek an amendment to a corporate sepatation plan

approved under this section, and the conurtis.sion, pursuant to a request from
any party or on its own initiative, may order as it considers necessary the
filing of an amended corporate separation plan to reflect changed

circtunstances.
(E)

electric ¢l,'stribution utility tney-divest•itseFfe^ k

gglj or ttansfer any generating asset it wholly or nar3}y owns at any time

without obtainine orior commission approval,

----•---• -- - _ , - -
4928.20. (A) The legislative authority of a municipal corporationSec .

may adopt an ordinance, or the board of township trustees of a township or
the board of county comtnissioners of a county may adopt a resolution,
under which, on or after the starting date of competitive retail electric
service, it may aggregate in accordance with this section the retail electrical
loads located; respectively; within fhe muttieipal corporation; township.* or-.--_
unincorporated area of the county and, for that purpose, may enter into
service agreements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also may exercise such
authority jointly with any other such legislative authority or board. For
customers that are not mercantile eewAneteW customers, an ordinance or
resolution under this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,
occupying, controlling, or using an electric load center proposed to be
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aggregated or will occur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this section. The aggregation of
mercantile eowmmvie4 customers shall occur only with the prior,
affianative consent of each such person owning, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing in this
division, however, authorizes the aggregation of the retail electric loads of
an electric load center, as defined in section 4933.81 of the Revised Code.
that is located in the certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center
served by transmission or distribution facilities of a municipal electric

utility.
(B) If an ordinance or resolution adopted under division (A) of this

section specifies that aggregation of customers that are not mercantile

eattmmreie4 customers will occur automatically as described in that division,
the ordinance or resolution shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the respective
municipal corporation, township, or unincorporated area of a county at a
special election on the day of the next primary or general election in the
municipal corporation, township, or county. The legislative authority or
board shall certify a copy of the ordinance or resolution to the board of
elections not less than seventy-five days before the day of the special
election. No ordinance or resolution adopted under division (A) of this
section that provides for an election under this division shall take effect
unless approved by a majority of the electors voting upon the ordinance or
resolution at the election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B)
of this section, the legislative authority or board shall develop a plan of
operation and governance for the aggregation program so authorized. Before
adopting a plan under this division, the legislative authority or board shall
hold at least two public hearings on the plan. Before the first hearing, the
legislative authority or board shall publish notice of the hearings once a
week for two consecutive weeks in-a newspaper-of general circulation in.the

jurisdiction. The notice shall summarize the plan and state the date, time,
and location of each hearing.

(D) No legislative authority or board, pursuant to an ordinance or
resolution under divisions (A) and (B) of this section that provides for
automatic aggregation of customers that are not mercantile eax>meeeial
customers as described in division (A) of this section, shall aggregate the
electrical load of any electric load center located within its jurisdiction
unless it in advance clearly discloses to the person owning, occupying,
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controlling, or using the load center that the person wiil be enrolled
automatically in the aggregation program and will remain so enrolled unless
the person affirmatively elects by a stated procedure not to be so enrolled.
The disclosure shall state prominently the rates, charges, and other terms
and conditions of enrolhnent. The stated procedure shall allow any person
enrolled in the aggregation program the opportunity to opt out of the
program every t+we ^gr g years, without paying a switching fee. Any such
person that opts out before the cotnmencement of the aggregation program
pursuant to the stated procedure shall default to the standard service offer
provided under ^^- "^a section 4928.14 or division (D) of section
4928.35 of the Revised Code until the person chooses an altemative
supplier.

(E)(1) With respect to a governmentat aggregation for a municipal
corporation that is authorized pursuant to divisions (A) to (D) of this section,
resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a govemmental aggregation for a township or the
unincorporated area of a county, which aggregation is authorized pursuant to
divisions (A) to (D) of this section, resolutions may be proposed by
initiative or referendum petitions in accordance with sections 731.28 to
731.40 of the Revised Code, except that:

(a) The petitions shall be filed, respectively, with the township fiscal
officer or the board of county commissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk.

(b) The petitions shall contain the signatures of not less than ten per cent
of the total number of electors in, respectively, the township or the
unincorporated area of the county who voted for the office of governor at
the preceding general election for that office in that area.

(F) A governmental aggregator under division (A) of this section is not
a public utility engaging in the wholesale purchase and resale of electricity,
and provision of the aggregated servicc is not a wholesale utility transaction.
A gvvenunentat aggregator shall be. subject to supervision_andregulatioa by.
the public utilities commission only to the extent of any competitive retail
electric service it provides and commission authority under this chapter.

(G) This section does not apply in the case of a municipal corporation
that supplies such aggregated service to electric load centers to which its
municipal electric utility also supplies a noncompetitive retail electric
service through transmission or distribution facilities the utility singly or
jointly owns or operates.

(14) A governmental aggregator shall not include in its aggregation the
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accounts of any of the following:
(1) A customer that has opted out of the aggregation;
(2) A customer in contract with a certified eompetitive electrie scrviees

su=AX provider
(3) A customer that has a special contract with an electric distribution

utility;
(4) A customer that is not located within the govemmentat aggregator's

govetnmental boundaries;
(5) Subject to division (C) of section 4928.21 of the Revised Code, a

customer who appears on the "do not aggregate" list maintained under that
section.

(i)Customers that arP oa_** of a govem{nental a¢gregation Lder this

section shall be re8pansible onl y for such oortion of a sutrY harQe mnder

section 4928 144 of the Revised Code that i4^tronortionate to the hP*3efita

Nl11!!I[ti!S{ ! n.iiF4x•Sn7^, !1^ 1(.=} R{ I{ I{y f{Y•! !w? f'<'+l!I'Y i f l^ t t r

istomers as an aggreeatea groy;p receive {" F r T, R stLi3iY•WM'c7.tFWMY{
established shall apply to eaeh customer of the governmental ag¢rege ion
while lhe customer is nart of that afagreggtion If a cua1ame5 as a i+cin
such a cuctomer, he o herwic;apnlicable sLrc(arge shall anp1}! Nothine in
this sp tion shall resut_t in less t_han full recoverv (lyan electric di4tribution
!uility of nau*charge authorized under tP^tinn 4928.144 of he Revise ►

Code.
(j,) Gn behalf of the customers that are pa*t of a gover inental

ao{ „t.ation under this section and ]t fy tliilg written notice with the oublic
! {.utilities rnmmicuinn the legislative AnthontY that ti ^I 1S fornllitt^J4fiL3aR^

govgrnmental gl;g,^gation may elect not to receive standby service within
the meanina of division (B)(2)(e) of section 4928 143 of the Revised Code
from an electric distribution utilitv in whose certified territorv the
govetnmentalagg^eation is located and that oQeratea under a_n annmved
ele {,;c rnritv nlln umder that sectioti: ll_pgn the filin$ of that notice the

electric i tribt;tion utility shall not cha_rgeagy^lyh customer to whom

electricity^ deliveted-u_nder'the erttl*Qy mental-a8gt9 • os for the- standbv

sgfvice Any such consumer that returns to the utility for com^htivr re ail

electric service shall pay the market price of nower incLT*et^by the utilitv to

^*^e that consumer vlus ^ny^mount attributable to the utili 's cost of

include, h rnQt 1'mited to a i x and enerev charees: all cha^s
associated with the orovision of that oower nl^v through the re2icnal
^ns ic•ion or^ni^ati n inclu inp. but not limited to transmission.
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ancillarv services. qongestion_ and settlemltS and atimLnictrative chargg,5-
and all other costs 'nc urr,ed by the utility that are associated wi th t_he
arocnrement_ aroviston- ana amp,suanon e

the market nrice and alternaEive energSlesou^g amount sha_1 be so assessed
on the consumer shall be from thx time the Gonsumer so returns to the
qlectric distribution utility until the exuiration of the etertric security plan.
"nOwgver if that neriod of time is ex=tea to be more than two ygars,t>:r<
commission mav reduce the time ne^', to a period of not less than two
years.

(K) The comm.icsion shall adQpt rules to encotua}ze and promote
lnrng-seale eovem_mental a¢ereg^tio_n_ in this state. For yhat putpose. the
commicsion shall condurt an immediate review of m,y rules it has adooted
for the py,m.qse of this section that re in effect on the effective date of the
am„gndment of this ccSljgn by S B 221 of the 127th eeneral assemblv.

coctionFurther_ within the context of an electric security plau under
4928,143 of the Revised Code . the cottt_missiQp,a ll consider the effect on
1a*ste-scale gtyrern**fental aggrggation of anv nonbvnass_ble geteration

f j.Y.yt5^-T.lti Til;'19Y4 labl4! CK4 SKI IR!! .'P1v1 ,tz^ ^a^ttt^ta^a„^triurn
except anv nonbypass^ble aeneration charae that 1&lates to a cost i_net>rr*ed
by the electriq distribntion utility. (the deferral of which has been aqthorized
bv,}tt p com_rnicsion orior to the effective date of the amendment of this
se&tion by G B 221 of the 127th gencral_ assemblv

Sec. 4928 24 The public utilities commission shall employ a federal
energy advocate to monitor the activities of the tederal enerev reeulatorv
c, jssjqna d other federal agencies and to advocate on behalf of the
interPCts of retail electric aervice consLmers in thia atate, The attornev
gqneral ehall reozesent the advocate before the federal enerQy re atorv
commission and other federal aeenciea Among o h rdq{)eQ assiened to the
advocate by the com*iiscion the adyqqi<t cha lcxamine the value of th_e
pa•*,cmatton ot ttua ctate's etecme untttt a m ,anat nMtS eon
orgamiations and submit a rean,y# to the public utilities commission on
whether continued i ipation of those utili ie is in the interest of those
consumers.

Sec. 4928.31. (A) Not later than ninety days after the effective date of
this section, an eiectric utility supplying retail electric service in this state on
that date shall file with the public utilities commission a plan for the utility's
provision of retail electric service in this state during the market
development period. This transition plan shall be in such form as the
commission shall prescribe by rule adopted under division (A) of section
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4928.06 of the Revised Code and shall include all of the following:
(1) A rate unbundling plan that specifies, consistent with divisions

(A)(1) to (7) of section 4928.34 of the Revised Code and any rules adopted
by the conunission under division (A) of section 4928.06 of the Revised
Code, the unbundles components for electric generation, transmission, and
distribution service and such other unbundled service components as the
commission requires, to be charged by the utility beginning on the starting
date of competitive retail electric service and that includes information the
conunission requires to fix and determine those components;

(2) A corporate separation pian consistent with section 4928.17 of the
Revised Code and any rules adopted by the commission under division (A)

of section 4928.06 of the Revised Code;
(3) Such plan or plans as the commission requires to address operational

support systems and any other technical implementation issues pertaining to
competitive retail electric service consistent with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining,
early retirement, retention, outplacement, and other assistance for the
utility's employees whose employment is affected by electric industry

restruchuing under this chapter; section 4928.42
(5) A consumer education plan consistent with f4379^t

of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may inctude tariff terms and
conditions to address reasonable requirements for changing suppliers, length
of commitment by a customer for service, and such other matters as are
necessary to accommodate electric restructuring. Additionally, a transition
plan under this section may include an application for the opportunity to
receive transition revenues as authorized under sections 4928.31 to 4928.40
of the Revised Code, which application shall be consistent with those
sections and any rules adopted by the commission under division (A) of
$ectiatr 4+I28:06 of the-Rev'ssed Code The transition-plan • aiso-may-includea..-.
plan for the independent operation of the utility's transmission facilities
consistent with section 4928.12 of the Revised Code, division (A)(13) of
section 4928.34 of the Revised Code, and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

The commission may reject and require refiling, in whole or in part, of

any substantially inadequate transition plan.
(B) The electric utility shall provide public notice of its fiiing under

division (A) of this section, in a form and manner that the commission shall
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prescribe by rule adopted under division (A) of section 4928.06 of the

Revised Code. However, the adoption of rules regarding the public notice
under this division, regarding the form of the transition plan under division
(A) of this section, and regarding procedures for expedited discovery under

division (A) of section 4928.32 of the Revised Code are not subject to

division (D) of section 111.15 of the Revised Code.
Sec. 4928.34. (A)'The public utilities commission shall not approve or

prescribe a transition plan under division (A) or (B) of section 4928.33 of
the Revised Code unless the commission first makes all of the following

determinations:
(1) The unbundled components for the electric transmission component

of retail electric service, as specified in the utility's rate unbundling plan

required by division (A)(i) of section 4928.31 of the Revised Code, equal
the tariff rates determined by the federal energy regulatory commission that
are in effect on the date of the approval of the transition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined
applicable to each particular customer class and rate schedule by the
commission. The unbundled transmission component shall include a sliding

scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refunds determirted or approved by the federal energy
regulatory commission are flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in
the rate unbundling plan equal the difference between the costs attributable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective date of this section,
based upon the record in the most recent rate proceeding of the utility for
which the utility's schedule was established, and the tariff rates for electric
transmission service determined by the federal energy regulatory
commission as described in division (A)(l) of this section.

(3) All other unbundled components required by the commission in the
rate unbundling plan equal the costs attributable to the particular service as
r e f l e c t e d in tlie" "utility's whedule' of-rates and- eharges-' irr effeet on tyua
effective date of this section.

(4) The unbundled components for retail electric generation service in
the rate unbundling plan equal the residual amount remaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments necessary to reflect the effects of the

amendment of section 5727.111 of the Rev;sed Code by Sub. S.B. No. 3 of

the 123rd general assembly.
(5) All unbundled components in the rate unbundling plan have been
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adjusted to reflect any base rate reductions on file with the cotnmission and
as scheduled to be in effect by December 31, 2005, under rate settlements in
effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a
commission order prior to the effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled
components in the rate unbundling plan are capped and shall equal during

the market development period, except as specifically provided in this
chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to section 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
including the transition charge determined under section 4928.40 of the
Revised Code, adjusted for any changes in the taxation of electric utilities
and retail electric service under Sub. S.B. No. 3 of the 123rd General
Assembly, the universai service rider authorized by section 4928.51 of the
Revised Code, and the temporary rider authorized by section 4928.61 of the
Revised Code. For the purpose of this division, the rate cap applicable to a
customer receiving electric service pursuant to an arrangement approved by
the commission under section 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the
arrangement. For any rate schedule filed pursuant to section 4905.30 of the
Revised Code or any arrangement subject to approval pursuant to section
4905.31 of the Revised Code, the initial tax-related adjustment to the rate
cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or
arrangement. To the extent such total annual amount of the tax-related
adjustment is greater than or less than the comparable amount of the total
annual tax reduction experienced by the electric utility as a result of the
provisions of Sub. S.B. No. 3 of the -123&B 123X{( general assembly, such
difference shall be addressed by the commission through accounting
procedures, refands, or an annual surcharge or credit to customers, or
through _ other'appropriate- means;_ to-- avoid- placing-the -fmancial- -
responsibility for the difference upon the efectric uti{ity or its shareholders.
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a corresponding adjustment to the rate
cap for each such rate schedule or arrangement. The department of taxation
shall advise the commission and self-assessors under section 5727.81 of the
Revised Code prior to the effective date of any change in the rate of taxation
specified under that section, and the commission shail modify the rate cap to
reflect that adjustment so that the rate cap adjustment is effective as of the
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effective date of the change in the rate of taxation. This division shall be
applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occur as a result of estabiishing
the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section
4928.31 of the Revised Code complies with section 4928.17 of the Revised
Code and any rules adopted by the commission under division (A) of section
4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational
support systems and any other technical implementation issues pertaining to
competitive retail electric service comply with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of
section 4928.31 of the Revised Code sufficiently provides severance,
retraining, early retirement, retention, outplacement, and other assistance for
the utility's employees whose employment is affected by electric industry
restructuring under this chapter.

(11) The consumer education plan required under division (A)(5) of
section 4928.31 of the Revised Code complies with foItu91 section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a
revenue opportunity under sections 4928.31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are deternuned
by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transm'sssion plan included in the transition plan
filed under section 4928.31 of the Revised Code reasonably complies with
section' 4928.12-of- the Revise<k Code-and-any--rules---adopted-.by_ the
commission under division (A) of section 4928.06 of the Revised Code,
unless the cotntttission, for good cause shown, authorizes the utility to defer
compliance until an order is issued under division (G) of section 4928.35 of

the Revised Code.
(14) The utility is in compliance with sections 4928.01 to 4928.11 of the

Revised Code and any rules or orders of the commission adopted or issued

under those sections.
(15) All unbundled components in the rate unbundling plan have been
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adjusted to reflect the elimination of the tax on gross receipts imposed by

section 5727.30 of the Revised Code.
In addition, a transition plan approved by the conttnission under section

4928.33 of the Revised Code but not containing an approved independent
transmission plan shall contain the express conditions that the utility will
comply with an order issued under division (G) of section 4928.35 of the

Revised Code.
(B) Subject to division (E) of section 4928.17 of the Revised Code, if

the connnission finds that any part of the transition plan would constitute an
abandonment under sections 4905,20 and 4905.21 of the Revised Code, the
commission shall not approve that part of the transition plan unless it makes
the fmding required for approval of an abandonment application under
section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the
Revised Code otherwise shall not apply to a transition plan under sections

4928.31 to 4928.40 of the Revised Code.
Sec. 4928.35. (A) Upon approval of its ttansition plan under sections

4928.31 to 4928.40 of the Revised Code, an electric utility shall file in
accordance with section 4905.30 of the Revised Code schedules containing
the unbundled rate components set in the approved plan in accordance with
section 4928.34 of the Revised Code. The schedules shall be in effect for the
dumtion of the utility's market development period, shall be subject to the
cap specified in division (A)(6) of section 4928.34 of the Revised Code, and
shall not be adjusted during that period by the public utilities commission
except as otherwise authorized by division (B) of this section or as
otherwise authorized by federal law or except to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made to reach agreements with electric utilities in
matters of litigation regarding property valuation issues. hrespective of
those efforts, the unbundled components for an electric utility's retail
electric generation service and distribution service, as provided in division
(A) of this section, are not subject to adjustment for the utility's market
developtnent period; eettceptthat the conunission shall- orderan equitable
reduction in those components for all customer classes to retlect any refund
a utility receives as a result of the resolution of utility personal property tax
valuation litigation that is resolved on or after the effective date of this
section and not later than December 31, 2005. Immediately upon the
issuance of that order, the electric utility shall file revised rste schedules
under section 4909.18 of the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the
unbundled distribution components shall provide that electric distribution

000046



Am. Sub. S. B. No. 221
127th G.A.

39

service under the schedule will be available to all retail electnc service
customers in the electric utility's certified territory and their suppliers on a
nondiscriminatory and comparable basis on and after the starting date of
conipetitive retail electric service. The schedule also shall include an
obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be
required to pay all or part of the reasonable incremental cost of the new
facilities, in accordance with rules, policy, precedents, or orders of the

commission.
(1)) During the market development period, an electric distribution

utiiity shall provide consumers on a comparable and nondiscriminatory basis
within its certified territory a standard service offer of all competirive retail
electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service priced in
accordance with the schedule containing the utiiity's unbundled generation
service component. Immediately upon approval of its transition plan, the
utility shall file the standard service offer with the commission under section
4909.18 of the Revised Code, during the market development period. The
failure of a supplier to deliver retail clectric generation service shall result in
the supplier's customers, after reasonable notice, defaulting to the utility's
standard service offer filed under this division until the customer chooses an
alternative supplier. A supplier is deemed under this section to have failed to
deliver such service if any of the conditions specified in dirieiens{13)^

(4}e€ section 4928.14 of the Revised Code is met.
(E) An amendment of a corporate separation plan contained in a

transition plan approved by the commission under section 4928.33 of the
Revised Code shall be filed and approved as a corporate separation plan
pursuant to section 4928.17 of the Revised Code.

(F) Any change to an electric utility's opportunity to receive transition
revenues under a transition plan approved in accordance with section
4928.33 of the Revised Code shall be authorized only as provided in____.__
ses;tions 4028:3 [ to 4928.46 bfthe RevisedC .-

(G) The cotnrnission, by order, shall require each electric utility whose
approved transition plan did not include an independent tmnsmission plan as
described in division (A)(13) of section 4928.34 of the Revised Code to be a
member of, and transfer control of transmission facilities it owns or controls
in this state to, one or more qualifying transntission entities, as described in
division (B) of section 4928.12 of the Revised Code, that are planned to be
operational on and after December 31, 2003. However, the cotnmission
extend that date if, for reasons beyond the control of the utility, a qualifying
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transmission entity is not planned to be operational on that date. The
commission's order may specify an earlier date on which the transmission
entity or entities are planned to be operational if the commission considers it
necessary to carry out the policy specified in section 4928.02 of the Revised
Code or to encourage effective competition in retail electric service in this

state.
Upon the issuance of the order, each such utility shall file with the

commission a plan for such independent operation of the utility's
transmission facilities consistent with this division. The commission may
reject and require refiling of any substantially inadequate plan submitted

under this division.
After reasonable notice and opportunity for hearing, the commission

shall approve the plan upon a finding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted under
division (A) of section 4928.06 of the Revised Code. The approved
independent transmission plan shall be deemed a part of the utility's
transition plan for purposes of sections 4928.31 to 4928.40 of the Revised

Code.
Sec. 4928.61. (A) There is hereby establisheddall a anced e er^

advanced energy fund, into which shall be depo lte
revenues remitted to the director of development under division (B) of this
section, for the exclusive purposes of funding the advanced energy progtam
created under section 4928.62 of the Revised Code and paying the program's
adrninistrative costs. Interest on the fimd shall be credited to the fund.

(B) Advanced energy revenues shall include all of the following:
(1) Revenues remitted to the director after collection by each electric

distribution utility in this state of a temporary rider on retail electric
distribution service rates as such rates are determined by the public utilities
commission pursuant to this chapter. The rider shall be a uniform amount
statewide, determined by the director of development, after consultation
with the public benefits advisory board created by section 4928.58 of the
RevisedCode_37iearfiotirtrshall-bedeterminedby-dividinganaggregate..
revenue target for a given year as deterntined by the director, after
consultation with the advisory board, by the number of customers of electric
distribution utilities in this state in the prior year. Such aggregate revenue
target shall not exceed more than fifteen million dollars in any year through
2005 and shall not exceed more than five million dollars in any year after
2005: Tye rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.B. 251 of the 126th general assembly,

and shall tetnvnate at the end of ten years following the
iuawv 4. 2007,
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starting date of competitive rctail electric service or until the advanced
energy fisnd. including interest, reaches one hundred million dollars,

whichever is first.
(2) Revenues from payments, repayments, and collections under the

advanced energy program and from program income;
(3) Revenues remitted to the director after collection by a municipal

electric utility or electric cooperative in this state upon the utility's or
cooperative's decision to participate in the advanced energy fund;

(4) rAnewabie enerev ca pli P navmenta a5 nrovided
'nn tCl, )1 of eection 4928 64 of the Revt Code:

"^" ^^^ a ^ r F„ ac tRnde ^^v^ston (^ of ^echon 492$.66 of

}hrRevi.fed ode:

L6j Interest earnings on the advanced energy fund.
(C)(1) Each electric distribution utility in this state shall remit to the

director on a quarterly basis the revenues described in divisions (B)(1) and
(2) of this section. Such remittances. shall occur within thirty days after the

end of each calendar quarter.
(2) Each participating electric cooperative and participating municipal

electric utility shall remit to the director on a quarterly basis the revenues
described in division (13)(3) of this section. Such remittances shall occur
within thirty days after the end of each calendar quarter. For the purpose of
division (B)(3) of this section, the participation of an electric cooperativc or
municipal electric utility in the energy efficiency revolving loan program as
it existed inunediately prior to the effective date of the amendment of this
section by Sub. H.B. 251 of the 126th general assembly,Ja;tuarv 4. 2d07-
does not constitute a decision to participate in the advanced energy fimd

under this section as so amended• and (2) of this section shall
(3) All remittances under divisions (C)(i)

continue only untii the end of ten years following the starting date of
competitive retail electric service or until the advanced energy fund,
including interest, reaches one hundred million dollars, whichever is ftrst.

(D)_Myitontyscollectedinretesfornon-low-income-customerenerg3i-
efficiency programs, as of October 5, 1999, and not contributed to the
energy efficiency revolving loan fund authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly nt 4. 2 7, shall be used to continue to fund cost-effective,
residential energy ef^iciency programs, be contributed into the universal
serc•ice ft^nd as a supoiement to that required under section 4928.53 of the
Revised Code, or be returned to ratepayers in the form of a rate reduction at
the option of the affected efectric distribution utility.
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fW of . cc bv or of annlication ot ^

enmers in this state reear'^ns^?dv',nced enert^v

`eco^t n1 tnd ^ lo atea in th_ic st te Lhe ex^*eaa ^bi ctive of
which is to educate small busLt:s sea in t_his st^°ts reg.a-rdtna renew le
gng= rnern,rrec and eneMrY P..ffClena rrnt^^s, 0X any slnatl btlsn3e5s

fw a,rn n t ic Sta^ting to utitve an adva^ced enerev_oroiect or
plrttcinate in an enetgy e t nGv nrog,is Plte+bl to anolv for8rid
re„ as « t to sectton 4Q28 62 of the Rev+sed Code.

i t t ia sectton shail be conctrued as limiting the elieibilil^
f 1n,, oualiftne entits to anylY f ror recerve 2ssistunce nursuant to cecnon

4928 62"of the 1t$vlsed C ^ a4^ a 64 and 4928 65 ^f
4ee 492 164 fAl(1) Ac, in sections

P" eans an.adva^^P^ enerevltev+cyd C•ode- "alternative ene= resoutc___iti
resome or re^ewable euewr_esource as defined in section 4928.01 of the

1 1998. or_ aBei.
Revised^ r oae that has a Illaced-in-service t a t ' f J
or n t 1 t r ttPd ad a n rev r co ^, e or renewable ener»
^ t rnPT new or extstu^ that the menanttie cttstomer cortLmtts for
^g „^n ,n, the electric + t^h r n nt,t,w v demand-res anse ner

a • or aeak demand mdn _c.._-- nroEi^r,en ms aa orovtded under-tltY_tsl4^
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B)i 2L(bl of settion 4928,66 of the Revised Code inciudir^e but not ttmrsee

of the followine:
al A reso +*ce t at has t c effect of imnroyittR the retauonsntu oetweeu

real^ud naweactive
tb) A rL*CnnTCt ttLt maKMU11i:IG311

hilities ov med or coniroil_ed bv a mercanttle custort>erS%q

^I^SC$^^.ll^illtY!

) stn,see te-chnology h. °1lowa a mercan,tite customer more
flP ibilitv to modify its demand or load andStsage r^ics:

(d) Electric n ration eoi Ament or med or controlled bv a mercant;le

ellstomer +h t, c an advanccd enem resource or renewable enerev

rege_
fv1 Anv adcaneed enereY t^e a or renewable enerev reRotLrcuof the

mcrra_ntile customer that ca_n be uilizgdgffecttvelv as pa*t of = advanced

Pn?rer resourcegj of an electnc dictribution chltprand would othermdse

qualify as an altemative enerev resotlISP if it were utilized directly by an

t tric-dtstnbntton tilitv
(2) F r t^osc of this secnon and as tt considers anorooriate. the

...,{.l:n „tih•rine rnmmi ion tnaV Clar4lfV aI+V A6W tCChnOIOf^ as such an

„dianrP' enerev rcsour+•e or a rene4vable eneran, resource.
idll enrov(B) Bc 2025 and thereafter an electnc d±s bLhon utility sha

from altern?tive energy resot!rrec 'n^cy ding, ^f tte +z r tto - altemauye

e=rgy resot!n:es obtat ed n,=ant to an electrtettY s1lnD1Y contract. a
2ortion of the ele tricitY_st?nnlv renuifed for its standard service offer under

sectjon 4928 141 of the Rcviacd Codt+ and an electnc servtces comoanY
$hall gp '' `+nn of its electricipsytppjy £or retail consLmers m ttns
state from alternativ mcltt mg at its dtscretton.
a1tetnative enerer re4oL*rea obtained pursttM to an electncrtv , suoolv

That „oNion shall euual tWenh five uer CP t of the total number ofcontracl,
I,ilotian hoLrs of electrieitv sold by the s_ubjert utility or comoanv to anY
and all retail electric con ++mers trhose etectnc load centers aa served bv

and are located within the ilil,v's certt t terntotv or, in tha
that utilitY

_ n aert^ed bwthe comnan^ and ar^^,gg af an ele^tnc servrcPS comn^,;:;: a;+`^

located v w this <tatr S;otrever nothing in this sectton oreclude4 a uttlttv

or cmmpanvfrom n-r vti iding a greatr.r n..rcent gP The baseltne for a unlrtv s

or comna_nv'a comnliance tiit_h the altemattve enerev resotuce reauuements

hyg. bection h tl be the verage of swh total kilowatt hot!*s it sold m the
ston mav reduce a
^ic csowth in the

ui lily's certified territory or in th ^'^P^f an electric seryices comoanY,_ 1A

°,cmmpa,ny'a service area in this state.
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Of the altemative energy resources tmple mg trZed by the suhject utility or
company12y 2025 and thereafter:

(j) Half may be generated from advanced energy resources:
(2) At least half shall be generated from renewable em= resources.

inlt,xding one-half ltgr cent fmm solar e=y resomqs in Wcorda_nce with
the following benchmarks:

By end of year Rcnewable enerev Solar enerev
resources mspurceg

3242 =12 9^4Js
22LR 4150M U10"l2
71L11 10% D^0 030LV 11 ^^ ,^

. ^..^'s

^

.00
4V 1 J i . ^

^

.1 13lJ^/^ ^ ^ ^ ^p/ (^ 1 '} /

^v+^ is+118 Y^.S^

241.`2 °1 5/0.1 n
2M

^^ ^

•^ ^T y

^ p ^^ ^

,LifS b Yd^ [^ t ^ ^ ^p/ ^ ^^^^^

GV 1 . / .J fVJ ,4X l L3^^ ^ p

.v a o^

^^/^

` ^ Y

^ ^^^^^

.̂^,yy y[p^^ ^

cva^

^ ^p^

/ U/.J

^ ^^ ^

3tui..LJ!

^

^y^p

•^..^ o

^ ^ ^ p^

^ Y

t^

y^ ^ /

..^ r v Q3,^, Q̂^y(^^} ^

GVii

^^ ^^

5tu=4

^ ^ ^p^

:1, 41y

2Q2^ 1 1.5" 0.46"/0
2024 and eUh calendar 12.5°l0

vear thereafter
(3) At least one-half of the renewable eneray resources imnlemented bv

the utility or compgny shall be met through facilities located in this state: the
remainder shall be met with resources that can be sl}own(o be deliverable
into (Jtjqstate.

(C)(li The cotnmission annually shall review an electric distribution
tailily's or glectric services coinpmy's comnliLnce with the most recent
a6t5ticabte"benehiti^r(tuitii@^ {^ivisitiq` (]^(^,} p^`tFus seFlion aj d.i in [h^ couiie
of that review. shall i t.n i>ti<anv undercomnlia-nce or noncomolian cestf the
utility or co ltty that it tc 'g;eg is weather-rel te rg,lated to eauipment
or fesot,^rce shortages for advanced enere y or renewable energy resot_rces as
apgjjcabl , p=is odjrpyise outside the utility's or comy=y's eontml.

t21 Subicgt to the cost caO Droyistons f divi^^` "^){31 Of this sectiO m7Sili^l

if the commission detctl8^L9s'tfter notice and opp$: w.i•^a for .earing. and
based unon its findinas in that review regar^'n$ avoidable undercomnliance
or noncomnliance_ but subject to diviskpgfC1f41 of this section. that the
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utility or comgimyhas failed to comolv with any such benchmark_ the
M jit}iFY.YMlE71t%11lI1:V1 sirbY3;n ti) IC9'.'t2L-AF 17115 a7!@3tlY3^Y•l'tI)C^{.I1.*O3411 tf•

utility or comoanv.
(a) The com lip ance nayment oertaining to the golar energy resource

lenchmarks under division (B)(2) of this5ztion shall be an amount oer
megawatt hour of undercottyp]iance or noncompliance in the neriod Lmder
rrrview startine at four hundred fi dollars for 2009. four hundred dollars
for 2010 and 2011. a_nd sitn,t,a_rly rgdup,qd e= tyoyouars thereafter ttrough
2024 by fifty dollars. to minimum Qffi$y dollars.

(b) The compliance pavment a'ning to the r-e wabln rev,
resource benchmarks under divisiofltBl(2) of this sectign shall etlpal the
nu_mber of additional renewable energy credits that the electric distribution
utility or clectric seryices Go=any wo uld have needed to comply with the
applicabl e benchmark in the ,n„Priod ander review times an amount that shall
beein at fo ,_tlve dollars and shall be ac{justed anntally by the cornmission
to reflect a_ny c(aneein the ons umer price index as defLed in section
101 77 of the Revised Code but ehall not be l@sg C)m farty- fiv dollars.

(c) Ihe compliance Dg=nt shali not be uassed tbroukh by the electric
distribution utility or electrir services comomv to consumers . The
comnliance navment shall be remitted to the commission, for dcosp i t to the
credit of the adyapced enptEy und created under section 4928.61 of the
Revised Code Pa=ent of the compliance oavment shall be subject to such
collection and enforcement proce ures as acmly to the collection of a
for eiture under sections 4905 ,55 to 4905 .60 and 490564 of the Revised
Code.

(3) An electric distribution utility or an elec tric servicgscomoanv need
pot cQmnly with a benchmark under division (B)j j) or (?J of this section to
the extent that its reasonably expZlgd cost of that cQmpliance exceeds its
reacon b y expected cost of otherwise rod ^in$ or ac uiri the rg0 ri it -
elcctrici by tb= per cent or more.

(4)(a) An electric distribution utility or r^tric services compa^,v may
re-Ilest the Gn^m14g'Ig_n t0 make a force maleu

_.__
re d

_.
ete

__
rmmafi

_
on

__
nurs

_
uant

______
^ to

this division re¢ardine all or part of the u}ililygor cq=w,y's comnliance
is swi

ft period of review cx:curringVursuant to division (C)(2) of this section.
The commission may mauirethe electric distribution utility or electric
s^vicPC c^mpa,n,v, to make solicitations for renewable energy resource

of force maieure under this divi5ion can made.
(b) Within njhPlydavs after {^e filing of a request by an electrie
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distribution utility or electric services comMv under division (C)(4)(a) of
this section, the commission shall determine if renewable ener¢v-mggnrcec
are reasonably available in the markelnlace in sufficient ouanti' s for the
utility or comno,v to eomDlv wiEh_ the su(;jeet mi_nimutp benchmark durin
the review period. In makine this detetmi liQn. the commission shall
on id r whether the electric distribution gl^lyjy or electric services comoanv

ha,g tpade a good faith et'fort to aeauf*t= sufficient renewable enerev or. as
applicable, solar eneW resources to so como(y, ineluding but not li-m_ted
to by banking or seekingrenewable enetgy resoume credits or by see ine
the resouires through lona-enn contracts. Additionally the com_mission
shall consider the availability of ranewable energy or solar energv resources
in this state and other jurisdictions in the PJM 'ntercon_nection regional

or its successor.
{c) IE pursuant to division tC(4)(b) of this seftio _ the cotntnission

detent>rrieg that renmable energy or solar ener¢v resources are not
reasonab y availa le to nermit the elg&gic djggibution utility or electric
serviceR compo„y to comply, during the veriod of review with the subiect

inim um benc m rk nrescrid under divj is on ($)(3) of this sectio - the
^g)tq'si siop shall modify that com iance ob gtion of the utilitv or
comn,aU as it de(grmines ap,prgpriate to acco znodate the fin ine.
Commission modification shall not autQMaticallx reduce the obligation for
the electric distribution ut titv's or @l,r,gtric services Gf1Alp.gl3y'a Co[11p ian 'n
subaAauent years. Ifit modifiea the eiecuic distribution utilily gF electric
^ervices comnany obligation under division (C)(4)(c) of this section the
cotn^ission may reguire the utilitv or cg,txtyany if sufficient renewable
energy resource credits exist in the marktylace to acauirQ additional
rgpewable energ, ersource credits in subse ent ye - e uivalent to the
utility's or companv's modified obligation under division (C)(4)(f) of this
s tin

'n ial review of the altetnative energy re our e market in this state and in
the service territories of tha reE[gpal trttn9 i(s,sion orga_niZatiQns that manage
tr,na 'asjon systems located in this stega.Thetigmttlission shall use the
results of this study to identif+Lmy needed chanees to the amount of the
renewabltr energy compliance p,eyment Smified under divisions (Q(2)(a)
and (b) of this section Speciftcally, the commission may increase the
amount to ensure t'rt payment of compliance pu7rtents := not used t^
achieve romtliancP with this section in lieu of achallv acauirine or
r ati 'ng eneXgy derived from renewable encEgy resot?mes However if the
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com.mission finds that the amount of the compliance pavment should be
otherwise chanee(L the commission shaljpleseiLt thµqfindinpto the general
assembly for legislative enactment.

(jz}(1) The commissjon wmm&Uy Sh tl eub it to the general assembly in

cggtoliance of electric distribution utilities and electric servicQs gomna_nics
with division (B) of this sectjonal,d any st t̂ge ,y f rcutilily and comoanv

. r,. sltR1iT43^Tit^Fi67oS*Ie1tlrN !fle al6tittk"[3.at[hf•VA «Yf1l1Q1';

MnlVin$ this state's electticitV needs in a manner that consider5 available

technology, costs. job creation and economic i acts, The commission
shall allow and consider public comments on the report prior to its
submission to the general hsgemb(y. Nntj>jng in the reQo shall b' din
on any pm.on including any ittili{y or companv for the p.gtpose of its
comniiance with anv benchmark under division (B) of Lhiq section_ or the
enforcempnt of that pmision under division (C) oftehis section.

(2) The goverttor_ in consultation with the commission chairpmon_
Ghallapooi nt an t a ive energy advisorv conimittee. The com_mittee shall
examine availaabte technologv for and relatgdtimet&es.goals• and costs of
the attemative energy resource requirements under divigion () of tlus
section and sh8jl`u40}it to the commission a semiannual report of its
recotnntendations,

with the requirements of this section shall be bypa sas ble by any consumer
that has exercised choice of supnlictmder sectiQn 4928.03 of the Revised
Code•

Sec. 4928_65. An electric distribution utility or eleetric services
comoanv rnav use renmablr en= credits any time in the five calendar
years following the date of their p,urchase or acAuisition from anv entity.
including. but not limited to, a mercantile customer or an owner or operator
ofa hydroelgotric generatin facility that is located at a dam on a river. Qr on

within or bordering an adjoining state, for the R=ose of complying with the
zP2eWab^enQrgY and solar CllC-rE7 resoirrse raqt irements of division Bl(2)
of section 4928.64 of the Revised Coda. The public utilities Forrimission
shall adQprulgs spg>rifysng that one unit of credit shall eoual one megawatt
hour of elec 'eitv derived from renewaklyenefgX resources. The rqles also
shWi provide for tJ'̂sstatt: a system of registering renewable energy credits
krvsneci.fving_wh_ich of anv iz eneraljy av,Ajlabjgregjstrieg shaljyg;trygd for

creating a registtv. That se,lecte system o
registering renewable energy credits shall allow a hvd_roelectric generati
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fa ili be ljgible for obtainiiig renewable ene(;gy credits and shall al ow
acL tomqr-cited pmierts or actions the broadest oppprh!nities to be elig'b̂lg

for obtaining renewable enerev credits.
Sec. 4428 66 (Q (1 l)(a) Beginning in 2009. an electric d'tctribution

utiJitv shall imnlement engrgy efficiency prosrams that achieve enerev
a_nnualsa, v^nge^qtivalGr>t to at 1 tt hreP-t .n hg of one oet cent of the total,

avrraaP ano normattzea Kitowatt-qQ{g sales ot me etec[rtc oistnpustqn

rtili durina the nrecgding three calendar vears to customers in this state.
The savings mauirement us'tng such a th_ree-vga,; average shall increase to
an additional five-tenths of one per cent in 2010seven-tenths of one oer
cent in_201]- eirAY,1 a.^:` - o€ one oer cent in 2012, nine-tenths of one oer^^s siu>;
cent in 2013„ onepgr cent from20i4 to 20 18 a-nd two per cent each vear
thereafter. achievine a pusnulative annLAt energy savings in excess of
twenpr-tiyo oer cent by the end of 2025.

(p) B ' ni g in 20Q9 an electric distribution utility shall implement
;mak demand reduction p^^= designed to achieve a one r. n

a neak demand in 2009 and an additional seveniy-tive p m r d hg
of one ner cent reduction each y r throuph 2018, In 2018_ the standing
committees in the house of renrescntatives and (jlgsep t^e primarilv dgalin¢_
with n rgy issues shall make recommendations to the g ng^.ra! accemblv

Lgga_rd.tng future ,+sak demand d ction tareets.
() F'or the p=oses of divisions (g)(1)(a) and (b) of this section•
(a) The baselim for energy savin lon i H

127th G.A.

D7

distribution utility sold in the pr ing t r t 1 na ye .. and the
baseline for apeak demand rrduction under division (A)(1)(h) of this
section shall be the averan peak demand on the utility in the orecedine
t r calendar years. e^r pt ftt the commission m_av reduce either baseline
to Aust for new econo.^ gro^yth in the utility's certified territorv.

(b) The conimission may „nend the benchmarks set forth in divi^ion

gffljjX, yhe commission detemtinec that the amendment is necessarv because
the 3titil,y cannoi reasQgabjy achieve the benchniarks due to rgg la atorv.
^onomic, or technologi al r gsons hyond its reasonable controt.

(c) romplia_n£p it divisions (A)(1)(a) and (b) of hisgectiop shall be
measured by including the effects of all demand-respon e proemms for
mercantile customcrs of the subiect electric distribution utility and all such
mercantiie custonier-sited eurgyefli i- cyxiy peak demand r-t-ct
arozmms aditus ed up,wgfd by the apWoriate loss factors Any }Bechanism
de„agaed to recover the cost of energy efficiencyarid peak demand reduction
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elg&tric istribution utility's 1P4:mad-rpsptnse energy e#t'iciency, or neak
dPtnand r duetion nraeramc if the commission detemlittes that that
^,r,motion r^aspnahly encouraeea such customers to commi# ose

0 ;;IUV'^ ^. ^.U a.r•3ii^t[;liliii!Yllt!'^.
aor Mw dema_nd-resnanse. enetyy

7T. Lrilltim►Bt tY.D2 0
ffieiehQ^- or

tietiK! t r,M ? W, tui! ®
e

m
demand reduction

Ytll!

(A)(21(c) of t_his section the electric µpljt,y'a hasPline under division
(A)( )(al of this section shall be adjusted to excludP the etTects of all such
demand-reC.mnsP PnPr¢v efftciency or Daak demand reduction programs
that mav have existed du_ri_n.Q hlL,.r psriod used to establish the basehne. Tbe
baseljnP also sha?L be normalized for ch=eg in nLmbers of customers

t a wPather, pyak de androther appropriate factors so that the
co 'y}nce measurement is not unduly 'ynflygnced by factors outside the
cg^trol of the electric distribution utilitv.

(d) P%,-erams implemented by a utility mX include dem_and-response
promme_ customer-sited proerr^ms. and nc is ion and distribution
infrasiructutly iitlp€oXements that redyucg line losses. Divisjpcl (A)(2)(c1 o£

TL•TitE9iYl f LTt?l^n^ ttK+>•s^t:t! litatine efforts by a (a7t;,rcan
c»^ ar gmun o£ those customers to offer customer-sited
dem n̂ d-resRgnae energy efficiency, or Mak dema?+d reduction caoab"ltttiea_
to the electric distribution utilil,yas paa# of a reasonable arranPgment
submitted to the conimission pursuant to srrtion 4905.31 of the Revised

code.
1(g No orasrama or imorovementa described in division (A)(2)(d) of this

section shall conflict with any statewide building Gode adopted by the board
of building gartda[ds.

(B) In accordance with rules it shall adoot the public utilities

>R4tltt} SAMon _. _.
ron ain' the results of tts verification of the annual tevels of enerev
efliciencyand of peak demand reductions achieved by each electric
distribution utili{ypurc,ant to divi ion (A) Rf this section. A conv of the

r^,nQrt sh^Il be orovided to the const!mers' crn!nbcl
(C) If the com_mission determine& after notice and oDoorttmitv for

hea_rino and based unon its renort under division (BLpf this section. that an
electric distribl.=tion it'i'jly hyg `ailed to ^o-enl•* wi'h a_r, en°W efficiency or
^ea.k demand reduption regpirement of division (A) of this section
rnmmission shall assess a forfeitn_re on t_he utilitv as =vided under sections
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490 $ to 4905.60 and 4905.(4 of the Revised Code_ either in the ou -
= day ner u_nderc=plia_nce or noncompti^a ce_ re(ah've to the neriod of the
re
th Revisedevi„sed Code. or in an aot n{goal to the then e ict'nu arket value o
one renewab(e en credit pgr megawatt hour of undercomnliance or

LYw
shall be denosited to the credit qf the advanced egerev fund created under
section 4928.61 of the Revised Code.

fD) The commission mav establish tules rc >rdinythe content of an
annlication y^n electric distribution utili for co 'ssion approval of a

shalJ^yot he considered an application to jncregSS181eSa^d YCLY be included
as_oan or a n tRY1RSli+7Y•UIll' ;antmue. or exnand enerev ef
conservation pm¢rams The commissiqn bx order may aaarove an
sunlication under this division if it determines both that the revenue
yie&ouolingmech nis provides for the recovery qf revenue that otherwise
may be foregone by th^ttili as a result of or in connection with the
implementation hv the electric distribuEion y(j i(^q('&y energy officiencv
uren&lg,y gonservation p3og ..+s and reasonably aligns the interests of the
utilitv and of its custotrters in f v̂ or o('thos „e nroeratns.

(E] The commission additj allv shall adopt rules that reauire an
elec3rtc distribution utility to provide a customer qpqn reauest with two
ygars' consumntion data in an accessible form.

Sec. 4928.67. ( A)(1) $egtnns
Except as

provided in division (A)(2) of this section. an electric utilitv shall develop a
standard contract or tariff providing for net energyr metering.

;j]>Al contract or tariff shall be identical in rate structure, all retail rate
components, and any monthly charges; to the contract or tariff to which the
same customer would be assigned if that customer were not a
customer-generator.

(2) An cleetric ytil i^ shall also develop a seAarate standard contract or
provid'g for net meterinp, for a gc^'tdi as defined in section 3701 01

of the Revised Code. that is also a customer-gencrator. subject to all of the
follttwinl::
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(a) No limi Ation includinu thalin divisions (A)(311(a) and (di of

section q228.01 of the Revi^ed Code. shali an1L1y i^gA^^ th^e a_vallabilttY
of the eontract or tAriff to such hocnitat customer-g,ener^tors..

(§) The contract or tariff shall k1?As d both roon the rate stcucture. rate

mwgltcm and anYcbugLto Ahich the bQwita ► would o herwise be

assigged if the t=ital uere not a customer Ee,nerator a-ndytpon he market

at.3P nfthP ct^tomer-gOerated elatricitv at th._e tlme tt ts generated.
tr) T+^^ ^ ^onTM^At or tariff_shall allow he hospital customPr-aenerator to,v-.^.._ ......_

=rtitA electric eeneratine facilities i_ndivi uaily or collectivelv without
any wattage !itni^ son on size.

^ Net metering under this section shall be accomplished using a
single meter capable of registering the flow of electricity in each direction.
If its existing electrical meter is not capable of measuring the flow of
electricity in two directions, the customer-generator shall be responsible for
all expenses involved in purchasing and installing a meter that is capable of
measuring electricity flow in two directions.

0*4inek.ee (2) The electric serviee-previde[ ulllitY• at its own expense
and with the written consent of the customer-generator, may install one or
more additional meters to monitor the flow of electricity in each direction.

fBjW Consistent with the other provisions of this section, the
measurement of net electricity supplied or generated shall be calculated in
the following manner:

(}" The electric see^iee @ravtder utiitv shall measure the net
electricity produced or consumed during the billing period, in accordance
with normal metering practices.

(2)M If the electricity supplied by the electric serviee-previder !lAl1kY
exceeds the electricity generated by the customer-generator and fed back to
the utilitv during the billing period, the
customer-generator shall be billed for the net electricity supplied by the

utilitv in accordance with notmal metering
practices. If electricity is provided to the unitv, the
credits (yrthatelectricity shall appearin the next billing cyele,

fG*OW A net metering system used by a customer-generator shall
meet all applicable safety and perfortnance standards established by the
national electrical code, the institute of electrical and electronics engineets,
and underwriters laboratories.

R)JQ The public utilities commission shall adopt rules relating to
additional control anti testing requirements for customer-generators whielt
tha the commission determines are necessary to protect pubiic and worker

safety and system reliability.
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(D) An electric seewiee-previdee utilitY shall not require a
customer-generator whose net metering system meets the standards and
requirements provided for in divisions 41 and (C)(4) anA ( D) of this
section to do any of the following:

(1) Comp?y with additional safety or performance standards;
(2) Perfotm or pay for additional tests;
(3) Purchase additional liability insurance.
$gg 4928 b8 To the extent aermitted by federal law, he public utilities
m Ssion shall adopt ra?es establishkgQereenho^^ eas em'sssion

rq;,-''n¢ rcon,rement,a, inclu in8 pa_rtictnation ipth Cregic^y. and

art,on dioxide eontrol p nn ng^qutreme z-hrfrittli
[ cility that is located in thie ctate is owned or oneWed by a nublic utilitv
that is c biect to the co tmsatotiaJ»risdic+ion and emits ereen?+ouse gases
including faci?ities i_n onera,t(S2A on the effective atP of his sectton.

c 4928.U. Notwithstand ing m.,v orovision of Chanter 4928, of the

Revised Code and except as othertiis., pygvided 'yn an aereement filed with

artd gppsovea ov rne ouc
the RPvisa.d Code. an ele^tric diGtrib tion uti ityshal[ not chart,7lY pcrsn
that is a coRtomer of mnnicinai electric utility, that is in existence on or
bE:fore Ia.ntarv 1 2008, a_ny cLrchafg,@ service tetminarion charge exit fee
or rrsm ition c aree

Sec. 4929.01. As used in this chapter.
(A) "Alternative rate plan" means a method, alternate to the method of

section 4909.15 of the Revised Code, for establishing rates and charges,
under which rates and charges may be established for a commodity sales
service or ancillary service that is not exempt pursuant to section 4929.04 of
the Revised Code or for a distribution service. Alternative rate plans may
include, but are not limited to, methods that provide adequate and reliable
natural gas services and goods in this state; minimize the costs and time
expended in the regulatory process; tend to assess the costs of any natural
gas service or goods to the entity, service, or goods that cause such costs to
be incurred; affard rate stabi3ity;- promota and reward effteiency,-qual'tty of
service, or cost containment by a natural gas company; or provide sufficient
flexibility and incentives to the natural gas industry to achieve high quality,
technologically advanced, and readily available natural gas services and
goods at just and reasonable rates and charges' gr estab?ish revenue
jecoun?inv mechanismg. Alternative rate plans also may include, but are not
limited to, automatic adjustments based on a specified index or changes in a
specified cost or costs.

(B) "Ancillary service" means a service that is ancillary to the receipt or
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delivery of natural gas to consumers, including, but not limited to, storage,
pooling, balancing, and transmission.

(C) "Commodity sales service" means the sale of natural gas to
consumers, exclusive of any distribution or ancillary service.

(D) "Comparable service" means any regulated service or goods whose
availability, quality, price, terms, and conditions are the same as or better
than those of the services or goods that the natural gas company provides to
a person with which it is affiliated or which it controls, or, as to any
consumer, that the natural gas company offers to that consumer as part of a

bundled service that includes both regulated and exempt services or goods.
(E) "Consumer" means any person or association of persons purchasing,

delivering, storing, or transporting, or seeking to purchase, deliver, store, or
transport, natural gas, including industrial consumers, connnercial
consumers, and residential consumers, but not including natural gas

companies.
(F) "Distribution service" means the delivery of natural gas to a

consumer at the consumefs facilities, by and through the instnunentalities
and facilities of a natural gas company, regardless of the party having title to
the natural gas.

(G) "Naturai gas company" means a natural gas company, as defined in
section 4905.03 of the Revised Code, that is a public utility as defined in
section 4905.02 of the Revised Code and excludes a retail natural gas
supplier.

(H) "Ferson," except as provided in division (N) of this section, has the
same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subdivision, agency, or other instrumentality of this state
and includes the United States and any agency or other instrumentality of
the United States.

(1) "Billing or collecrion agent" means a fully independent agent, not
affiliated with or otherwise controlled by a retail natural gas supplier or
govemmental aggregator subject to certification under section 4929.20 of
the Revised Code; to- the -cxtent thatthe agent is under contract-with-such__
supplier or aggregator solely to provide billing and collection for
competitive retail natural gas service on behalf of the supplier or aggregator.

(J) "Competitive retail natural gas service" means any retail natural gas
service that may be competitively offered to consumers in this state as a
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a rule or erder adopted or issued by the public utilities
commission under Chapter 4905. of the Revised Code, or an exemption
granted by the commission under sections 4929.04 to 4929.08 of the
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Revised Code.
(K) "Govemmental aggregator" means either of the following:
(I) A legislative authority of a municipal corporation, a board of

township trustees, or a board of county commissioners acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of competitive retail natural gas service;

(2) A municipal corporation acting exclusively under Section 4 of
Article XVIII, Ohio Constitution, as an aggregator for the provision of
competitive retail natural gas service.

(L)(1) "Mercantile customer" means a customer that consumes, other
than for residential use, more than five hundred thousand cubic feet of
nataral gas per year at a single location within this state or consumes natural
gas, other than for residential use, as part of an undertaking having more
than three locations within or outside of this state. "Mercantile customer"
excludes a customer for which a declaration under division (L)(2) of this
section is in effect pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential
use, more than five hundred thousand cubic feet of natural gas per year at a
single location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations
within or outside this state may file a declaration under division (L)(2) of
this section with the public utilities commission. The declaration shall take
effect upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this section and sections
4929.20 to 4929.29 of the Revised Code or the purposes of a governmental
natural gas aggregation or arrangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
natural gas to the customer to a location within this state. The customer may
file a rescission of the declaration with the comnrission at any time. The
rescission shall not affect any goverumental natural gas aggregation or
arrangement or other contract entered into by the customer prior to the date
of the flling ot'the rdscission and shall hive effect only with respect to any
subsequent such aggregation or atrangement or other contract. The
commission shail prescribe rules under section 4929.10 of the Revised Code
specifying the form of the declaration or a rescission and procedures by
which a declaration or rescission may be filed,

(M) "Retail natural gas service" means commodity sales service,
ancillary service, natural gas aggregation service, natural gas marketing
service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as defined in section
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1.59 of the Revised Code, that is engaged on a for-profit or not-for-profit
basis in the business of supplying or arranging for the supply of a
competitive retail natural gas service to consumers in this state that are not
mercantile customers. "Retail natural gas supplier" includes a marketer,
broker, or aggregator, but excludes a natural gas company, a govemmental
aggregator as defined in division (K)(1) or (2) of this section, an entity
described in division (B) or (C) of section 4905.02 of the Revised Code, or a
billing or collection agent, and excludes a producer or gatherer of gas to the
extent such producer or gatherer is not a natural gas company under section
4905.03 of the Revised Code.

(01 "Revenue decoupling mec ^t r n" nlrans a rate desitru or other cost
recovery mechanism that provides recoverv of the fixed costs of service and
a fair and reasonable rate of retgm irrespective of system t_hsopghppt or
volumetric sales.

Sec. 4929.02. (A) It is the policy of this state to, throughout this state:
(1) Promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods;
(2) Promote the availability of unbundled and comparable natural gas

services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
supptiers;

(4) Encourage innovation and market access for cost-effective supply-
and demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information
regarding the operation of the distribution systems of natural gas companies
in order to promote effective customer choice of natural gas services and
goods;

(6) Recognize the continuing emergence of competitive natural gas
markets tlir©ugh the development and implementation of flexible regulatory
treatment;

(7) Promote an expeditious transition to the provision of natural gas
services and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regulation of natural gas services and goods under
Chapters 4905, and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas
services and goods by avoiding subsidies flowing to or from regulated
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natural gas services and goods;
(9) Ensure that the risks and rewards of a natural gas company's offering

of nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the fmancial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;
(11) Facilitate additional choices for the supply of natural gas for

residential consumets, including aggregation;
(l2) Promote an aligg=nt of ngqml gas cornMy interests with

constnrtcr interest in energ,y eff'iciency and energy conservation.
(B) The public utilities comtnission and the office of the consumers'

counsel shall follow the policy specified in this section in eat. .tg eut
exeroising, their r sn ggve authorities relative to sections 4929.03 to 4929.30
of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to
alter the public utilities commission's constrnction or application of division
(A)(6) of section 4905.03 of the Revised Code.

Sec. 4929.05 1. An alternative rate nlan filed by a natural gas comnanv
under section 4929.0$ of the Revj$gt)C e and o}z tns y a revenue
decoapjjgg mecbggjsm mav be an apFlication not for an increase in rates if
the rates. joint rates. tolls. classifications sftgrges. or rentals are based unon
the billing detenrtinant@ and revenue =uiTel>Lt authorized by the ^̂{,blic
utilities cottintission in the comMy_'s most recent rate case proceeding^nd
the plan also establishes. continues. or exoa_nds an enerey efficienev or
e^rrgy conservation Rrogm.

SECnoN 2. That existing sections 4905.31, 4928.01, 4928,02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61,
4928.67, 4929.01, and 4929.02 and sections 4928.41, 4928.42, 4928.431,
and 4928.44 of tha.Revised Code are hereby repealed .

SEcrtoN 3. Nothing in this act affects the legal validity or the force and
effect of an electric distribution utility's rate plan, as defined in section
4928.01 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

SEC'rtoN 4. Section 4929.051 of the Revised Code, as enacted by this
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act, shall not be applied in favor of a claim or finding that an application
described in that section but submitted to the Public Utilities Commission
prior to the act's effective date is an application to increase rates.

Src-noN 5. The Govemor's Energy Advisor periodically shall submit a
written report to the General Assembly pursuant to secfion 101.68 of the
Revised Code and report in person to and as requested by the standing
conunittees of the House of Representatives and the Senate that have
primary responsibility for energy efficiency and conservation issues
regarding initiatives undertaken by the Advisor and state government
pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-02S,
"Coordinating Ohio Energy Policy and State Energy Utilization. The first
written report shall be submitted not later than sixty days after the effective
date of this act.
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The section numbering of law of a general and permanent nature is
complete and in conformity with the Revised Code.

Oirector, Legislative Service Commission.

j;,iled in the office of the Secretary of State at Columbus, Ohio, on the
(_ _'i day of -9. .c.x _, A. D. 20 C7 ,

Secretary of State.

File No. ^ Effective Date
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BEFORE

THE PUBUC UTILiTTES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company to Adjust Their ) Case No. 09-1095-13L-RDR
Bcononuc.. Development Cost Recovery )-
Rider Rates. )

FINDING AND ORDER

The Commission finds:

(1) On November 13, 2009, Columbus 5outhern Power Compariy
(C51') and Ohio Power Company (OP) (coliectively, AEP-Ohio)
filed an application (Application) tp adjust their respective
economic development cost rider (EDR) rates to collect
estimated deferred delta revenues and carrying costs associated
with a unique arrangement with Ormet Primary Alu.nn.inum
Corporation (Ormet), which was approved in In the Matter of the

Application of Ormet Primary AIuminum Corporation for Approrml

of a t,tniqae Arrangement with Ohio Pauvr Company and Cotumbus

5oufhern I'ower Company, Case No. 09-119-EL-AEC, Opinion and
Order (july 15, 2009) and Entry on Rehearing (September 15,
2009) (09-119), and a reasonable arrangement with Eramet
Marietta, Inc. (Eramet), which was approved In In the Matter of

the Application far Estahtishmenf of a Reasonable Arrangemerzf

between Erarnet Marietfq Inc. and Columbus Southern Power
Crnupany, Case No. 09-516-EL-AEC, Opinion and Order
(October 15, 2009) (09-516).

(2) ln its Application, AEP-Ohio proposes tlhat its EDR rates, to be
applied to its customers' distribution charges, should be set at
13.18314 percent for C5P and 9.37456 percent for flP, effective
with biUs rendered in the first billing cycle of January 2010.
Recogrrizing, however, the Commission's requirement in 09-119,
as wett as 09-516, that AEP-Ohio credit any POL.R charges paid
by (hmet or Eramet as offsets to its PDR rates, .ACi'-Onio
alternatively proposes EDR rates of 10.52701 percent for CSP
and 8.33091 for OP, which include POLR credits. AEP-Ohio's
Application also proposes to set EDR rates on a levelized basis,
to recover over 12 months the projected under-recoveries
associated with the Eramet contract, beginning from the
effective date of the contract through December 31, 2010, and

000069



09-1095-EF.-RDR -2-

the Ormet unique arrangement, from its effective date thrnugh
December 31. 2010. AEP-0luo contends that it is proposing the
levelized approach to EDR rates so that customers will avoid
experiencing the large swings in EDR rates every six months
that would otherwise be attributable to the pricing stnzcture of
the Ormet unique arrangement: '

(3) On November 19, 2009, the Ohio Energy Group (OEG) filed a
motion to intervene, asserting that it has a real and substantial
interest in the proceeding, and that the Corsunissi.on's
disposition of the prmeeding may impair or impede OEG's
ability to protect that interest.

(4) On November 25, 2009, Ormet filed a motion to intervene,
asserting that it has an interest in ttte.instant.proceeding, as it is
a party to one of the unique arrangements at issue, and this
proceeding has the patentia! of affecting that arrangement.
With its motion to intervene, Ormet atso fited a motion to
perntit Clifton A. V'ime; L3ougtas G. Bonner, Daniel D.
Bar,nowski, and Emma F. Hand, counsel for Otmet, to practice
before the Connmissionpro hac vice in this proceeding.

(5) On November 25, 2009, the Tndustrial Energy Users-Ohio (IEtJ-
Ohio) filed a motion to intervene and, as more fully explained
below, a motion to set the matter for hearing. In its motion to
intervene, IEU-Ohio asserts that AEP-Ohio's Application may
result in increases to the rates charged to IEtJ-Ohio members for
electric service, and impact the quality of service that IEU-Ohio
members receive from AEP-Ohio.

(6) On November 30; 2009, the Office of the Ohio Consumers'
Counsel (OCC) filed a motion to tntervene, arguing that it is the
advocate for the residentiai utility customers of AEP-Ohio who
may be affected by the EDR rates.proposed by AEP-Ohio, and
that its interest is i3ifferent than that of any other party to the
proceeding.

(7) The Cozmnission finds that OEG, Ormet, IEU-Ohio, and OCC
have set forth reasonable grounds for intervention.
Accordingly, their motions to intervene should be granted.
Additionally, the Commission finds that Ormet's motion for
admission pro hac vice, requestirtg that Clifton A. Vince,
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(8)

Douglas ,G. Eonner, Daniel D. Barnowski, and Emma F. Nand
be permitted to practice before the Comnnission in this matter, is
reasonable and should be granted.

In support of its motion to set the matter for hearing, IEU-Ohio
cites Rule 4901:1-38-08; Ohio "Ad7ninistrative Code (O.A.C.),
which states that if it appears to the Commis.sion that the
proposals in the Application may be unjust and unreasonable,
the Commission must set the matter for hearing. IEU-Ohio
argues that the following issues make 1LEP-Ohio's Application
appear to be unjust and unreasonable:

(a) When Ormet sought to return to service from
AHP, AEP argued that since it had not planned
to provide service to-.Ormet, it was losing the
opportunity to seIl its generation at market-
based rates, and that it should be compensated
for its lost opportartity costs. However, in this
Application, AEP has proposed to calculate the
delta revenue ass6elated with providing
service to Ormet as the difference between the
price Urmet pays under the Commission
approved reasonable ar`rangement and the
otherwise applicable tari£f rate, rather than
basing delta revenues on its current lost
opporturd.ty costs. AEP's flip flop in position is
a heads I win, tails you lose proposition for
A8P's other customers. AEP has failed to
demonstrate why any change in the
methodology to calculate delta revenue
associated ' with the Ormet contract is
warran.ted:: ' ..

(b) Section 4905.31(E), Revised Code, specifically
states that the public utility may recover costs
.inc=ed inn conjunction with any economic
development and job retention program Soth
Grmet and Eramet filed "unique
arrangements" and not °economic
development arrangements" under the
Commission's rules. Thus, AEP has failed to
demonstrate it is appropriate to recover delta
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revenue associated with these reasonable
arrangements, particularly under the rider it
proposes to use.

(c) Tn calculating the carrying costs, AEP proposes
to use the - weighted • average- costs ° of each
company's respective Iong-terin debt. AEP has
failed to demonstrate why any carrying
charges should not be based on short-term
debt, given that the recovery period is not
greater than twelve months.

(d) AEP's application is also procedurally
deficient. Rule 4901:1-38-08, O.A.C., requires
utilities seeking.:.,.zecovery.....of-.. reasonable
arrangement delta revenue to file the projected
impact of the proposed rider on ai1 customers,
by customer class, which AFP did not do.

(9)

IEU-Ohio Motion to Set Matter for Hearing at 4-5.

On December 3, 2009; COrmeti.filed comments on AfiP-Ohio's
Application, asserting that AEP-Ohio must produce further
information before the Commissitin can make a cleeision
regarding its Application with respect to calendar year 2010.
Ormet explains that under. the Comnnission-approved unfque
arrangement in 09-119, the delta revenues AEP-Ohio is entitled
to collect are based upon the difference between the tariff rates
for Ormet and the rate resulting from the unique arrangement.
C}rnnet contends that AEP-t7hio has offered no explanation or
justif•ication for the proposed- 2010' tariff rate, that the rate
assumed in the Applicatic5n- has not been submitted to the
Cortunission for approval, and that it appears to be higher than
the rate increase permitted in In the Matter of the Application of
C'olumbus Soutlrern Power Company for Approval of an E1ect-rrc

Security P11m; an Amendmcrnt fo its Corporate Separation Ptan; and

the Sa1e or Transfer of Certain Generating Assets, Case No. 08-917-

E1..-SSU; and In the Matter of the Applimtion of Ohio Power

Company for Approval of an Electric Secutity Ptan; and an

Amendmenf to its Corporate Separafion Ptan, Case No. 08A1$•EL-
SSO, Opinion and Order (March 1$, 2009); Entry Nunc Pro Tunc
(March 30, 2IX09); First Entry on Rehearing Quty 23, 2");
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Finding and Order (July 29, 2009); Second Entry on Rehearing
(November 4, 2009) (ESP proceedings). Aornrdingly, Ormet
requests that the Com.m.ission set the matter for hearing, or, in
the alternative, explain the basis for AfiP-Ohio's proposed 2010
tariff rate prior to approving the Application.

(10) OCC and OEG also filed comments on Decem.bec 3, 2009, in
wluch they argue that AEP-Ohio failed to support its
applications with the appropriate information, that any
provider of last resort (POIR) charges paid to A.EP•Ohio under
its contracts with fhrnet and Eramet should be credited to the
economic development rider (EDR), and that AEP-Ohio
unreasonably requests to accrue carxying costs on any under-
recovery of delta revenues caused by levelized rates, but failed
to request a mechanism for - protecting customers from an
accrual of carrying costs on over-recovery. In their cornments,
OCC and OEG also posit that AEF-Ohio's EDR should be
audited every six months to verify that AEP-Ohio, (7rmet, and
Eramet have met and maintained compliance with
Commission-ordered conditions. OCC and OEG advocate for
Commission rejection of AEP-Obio's Application, or in the
alternative, a determination that the Application may be unjust

`and unreasonable, and that a tiearing isnecessary.

(11) On December 9, 2009, AEP-Ohio replied and submitted
supplemental information, which provided the prajected impact
of the proposed EDR rider on all CSP and OP customers, by
customer class.

(12) Commission Staff (Staff) reviewed':AEP-Ohio`s application and
supplemental information, and issued'it'srecommendation on
December 10, 2009. Staff recommertded that the Commission
approve AEP-Ohio's Application, usizig the proposed EDR rates
that include P©LR credits, as ^i5led° on December 9; 2010. Staff
noted that it is Staff's understanding that AEP-Ohio is
req,,,estLng to accrue carrying costs on any under-recovery of
delta revenues caused by the levelized EDR rates. In connect3on
with this request, Staff recommended that the Commission
require a symmetrical credit to carryfng costs in the event of
over-recovery caused by the levelized rate structure.
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(13) On December 11, 2009, IEU-Ohio filed a motian to consolidate
Case Nos. 09-892 EL-FAC, 09-873-EL-FAC, 09-1906-EL-ATA, 09-
1095-EGFAC, and 09-1095-EL-UNC, arguing that the
interconnected nature of the propoWs addressed by the cases
demands that the Comrnission resolve the cases by means of
one proceeding. IEU-Ohio also contendsthat, although AEP-
Ohio implicitly argues otherwise, adjustments to AEP-Ohio's
EOR riders are not exempt from the timitations imposed on rate
increases in the ESP proceedings.

(14) On December 14, 2009, A1'rP'-Ohio filed a memorandum contra
IEU-Ohio's motion to consolidate, stating that cost increases
associated with new government mandates, such as AEP-Uhio's
delta revenue costs, are not included under the rate incrnase
limitations set forth, in the ESP.

(15) On December 15, 2009, fEU-Ohio filed a reply to AEP-Ohio's
memorandum contra, contending that the Commission did not
adopt, in the ESP proceedings, AEP-Ohio's argument that cost
increases associated with new government mandates faIl
outside the rate increase limitations.

(16) On Imember 22, 2009, Ormet also filed a reply to AEP-Oluo's
memorandum contra, arguing that the EDR should be subject to
the Commission-mandated limitations on AEP-Olvo's rate

increases.

(17) As an initial matber, IEU-C1hio contends that AE['-Ohio has
failed to demonstrate that it is appropriate for it to recover delta
revenue associated with the Ormet unique arrangement and the
Eramet reasonable arrangement. Insupport of its argument,
IEU-Ohio cites Section 4905.31(E), : I{evised Code, which
provides that a public utIlity electric Iight cornpany may recover
costs incurred in conjunction with any economic development
and job retention program. IEU-0hio contends that because
p_rmet'g uniaue arrangement and Eramet"s reasonable
arrangement were not filed specificapy as economic
development arrangements under the CommissiorCs rules, it is
inappropriate for AEP-Ohio to recover delta revenue associated
with the respective arrangennents.

-6-
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(18) Despite IEU-Ohiv s argumerct, the Coinmission finds that AE['-
Ohio is authorized to recover delta revenue related to the Ormet
unique arrangement and the Eramet reasonable arrangement.
Section 4905.31, Revised Code, permits recovery of foregone
revenue by the electric utility incurred in conjuncfion with
economic development and job retention programs. Both the
Ormet unique arrangement and the Eramet reasonable
arrangement advance, as underlying goals, either economic
growth or job retention. Chapter 4901:1-38, O.A.C., titled

"Arrangements;" implements Section 4905.31, Revised Code.
Chapter 4901:1-38, O.A.C., encompasses all types of
arrangements, including economic development arrangements,
energy efficiency arrangements, and unique arrangements.
Rule 4901:1-38-02, O.A.C., details that the purpose of Chapter

4901:1-38, O.A.C.,i.n.park, is to facilitate Ohio's effectiveness in

the global economy, to promote job growth and retention in the
state, and to ensure the availability of reasonably priced electric
service. Each of these factors was a goal of the Ormet and
Eramet arrangements. Further, Rule 4901:1-38-08, O.A.C.,
which permits revenue recovery pertaining to agreements,
provides that "each electric utility that is serving customers
pursuant to approved reasonable arrangements may apply for a
rider for the recovery of certain costs associated with its delta
revenue for serving those customers pursuant to reasonable
arrangements[.]" The rule provides an opportunity to se.ek

recovery of delta revenues resulting from arrangements. It does
not linait the recovery of revenue to a narrow type of
arrarngement, as IEi3-Ohio suggests. Moreover, 09-119 and 09-
516 specifically contemplated such filings by A8P-Ohio, seeking
recovery of the approved revenue foregone as. a result of
arrangements. See 09-119 Opinion and Order at 6-10; 09-516
Opinion and Order at 8, 9.

(19) In its Application, AEP-Ohio proposes to recover expected
unrecovered costs based on the estimated delta revenues
created by the Ormet and Eramet arrangemments during 2010.
The estimated delta revenues AEP-Ohio sets forth in its
Application are calculated as the difference between the
proposed 2010 tariff rates and the Commission-approved prices
under the Ormet unique arrangement and the . Framet
reasonable arrangement. IEU-Ohio argues that AEP-Qhio has
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not demonstrated why its proposed change in the method of
calculating delta revenue is warrantecl.

(20) Rule 4901-3$-01(C), O.A.C., which defines delta revenue, states
that "[d]elta revenue" means the deviation resulting from the

- difference in rate leveis between the otherwise applicable rate
schedule and the resutt of any reasonable arrangement
approved by the [C]ornmissiozL The method by which AEP-
Ohio proposes to calculate ctelta revenue in this Application
directly follows the def•inition set forth in the rule, as well as the
Commission's orders in 09-119 and 09-516. The Commission
believes this is the proper method for calculating delta revenue,
and that AEP-Ohio is warranted in its use of this method.

(21) In its comments, Ormet expresses concenn that AEP-Ohio s
proposed 2010 tariff rate has not been submitlyd to the
Commission for approval. likewise, OGC and OEG express
concezn over assumphlons they allege AEP-Ohio has made fn its
delta revenue calculations. Moreover, Ormet expresses
concerns that the proposed 2010 tariff rate AEP-Ohio used in its
Application appears to be higher than the rate increase
permitted under the S.SP proceedings, which is 6 percent for
CSP and 7 percent for OP for 2010. Since filing its Application
in this case, AfiP-C}hio filed an application to modify its
standard service offer rates in Case No. 09-1906-EI,-ATA. The
proposed 2010 tariff rate AEP-Ohio used to calculate delta
revenue for purposes of its EDR rates is the same rate submitted
to the Commission for approval in Case No. 09-1906-EGATA in
2010. On December 10, 2010, Staff filed its review and
recommendation in Case No. 09-1^'i-EL-ATA, indicating that it
finds that the rates proposed in the applications provide for
increases no greater than those authorized by the Conamission
in the ESP proceedings. In accordance with this review and our
decision issued simul.taneously with this order ir Case Nos, 09-
872-EL-FAC, 09-873-EI,-FAC, and 09-1906-EL^-ATA, the
Commissiun finds that the parties' arguments that the proposed
2010 tariff rates utilized by AEP-Ohio in its delta revenue
calculations are unjustified is without merit.

(22) IEL1-C)hio, OCC, and OEG have also expressed concerns that
AEP-Ohio's Application is procedurally deficient, in that it
initially did not file the projected impact of the E13R rider on all
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customers, by customer class. As noted above, however, on
I?ecember 9, 2009, AEI'-Ohio filed supplemental information
that provided the projected fmpact of the RDR rider. With this
information in the docket, it appears that the Application
provides a clear picture for the Commission s evaluation of the
EDr, rates proposed:

In its Application, AEP-tJhio proposes to recover the 2009
deferred unrecovered costs, or delta revenues, resulting from
the Ormet and Eramet reasonable arrangements, as well as the
carrying costs at the weighted average cost of CSP's and OI?'s
respective long-term debt. AEP-Ohio`s estimated recovery for
2009 is based on the following: estimate.s provided by Ormet of
its production level and associated 1VIWh of consamption for the
period begixuautg..with .tlte ..effec4ve, date of the unique
arrangement through the end of 2009; and a projection for
Eramet's electricity consumption from the effective date of its
contract, pursuant to the reasonable arrangement, through the
end of 2009. AEP-Ohio also proposes to continue accruing
carrying costs on the combined C}rmet and Eramet balance of
unrecovered deferred costs until the deferral and related
carrying costs are f ully recovered.

(24) IEU-Ohio asserts, in its motion to set the matter for hearing, that
AEP-Ohio has failed to demonstrate why any carrying charges
should not be based on the average cost of each company's
short term debt. However, under the semiannual reconciliation
process prescribed for EDR rates under Rule 4901:3-3&-08,
O.A.C., the use of each company's average cost of long-term
debt is a more appropriate mechanism for calculating carrying
charges than short-term debt, and, therefore, should be utilized.

{25) The Comxnission finds ABI'-Ohio s proposai to recover the 2109
deferred unrecovered costs resulting from the Ormet and
Eramet arrangements, as well as the carrying costs at the
weighted average cost of CSF's and OP's respective long-term
debt, which are 5.73 percent for C5F', and 5.71 percent for OP, to
be reasonable. The Commission additionally finds that, on a
going-forward basis, AEP-Ohio shall utilize the interest rates
from its latest-approved filing for the calculation of carrying

costs.
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(26) As noted above, IEU-Ohio and Ormet contend that the I;DR

I

i

should be subject to the Commission-mandated bmitations on
AEP-Ohio's rate increases. AEP-0hio contends that because the.
cost increases associated with the EDR constitute government
mandates, they are not included in the rate increase limitations
impose<d in the ESP: IEU-Ohio contends that the t::ommission
did not adopt AEP-Uhio's new goveraunent mandate exception
to its rate increase limitations. IEU-Ohio also argues that the
Commission specifically listed those mecltanisms that are
exempt from the applicable rate increase limitations in the ESP
first entry on rehearing, and the EDR was not among those

listed.

(27) While the Commission enumerated a few of the riders and other

(29)

mechanisms that are exempt from the.. ESP rate 3ncrease
limitations in the first entry on rehearing, the list was not, as
IEU-Ohio suggests, exhaustive. Although the rider was named
and establ3shed in the ESP, we believe that the statute, as well as
our rules, permit recovery of the delta revenues created by
reasonable arrangements. As explained in 09-119 and 09-516
and herein, the reasonable anrangements approved further the

policy of t1Eis state, and are consistent with Sections 4905.31 and

4928.02, Revised Code, and Chapter 4901:1-38, O.A.C.

Accordingly, we find that the EDR is not subject to the
limitations on AEP-Ohio s rate increases set forth in the E5P.

Tinding otherwise would result in considerable deferrals being
created, including carrying costs, which would be passed on to

customers.

A3though we find that the EDR is not subject to the lianitati.ons
on rate increases set forth in the ESP, we are not persuaded by,
and decline to adopt, AEPAhio's argument that the cost
increases. associated with the EDR constitute government.
mandates. As IEU-CShio notes in its memorandum contra, to
interpret any Commission order pertsining to rates with which
an electric utility does not agree as a new government mandate,
not subject to rate increase limitations, overextends the meaning
of the phrase.

The Commission finds that AEP-0hio's proposal to utilize EDR
rates of 10.52701 percent for CSP and 8.33091 percent for OF,
which include POLR credits, is reasonable. Likewise, the
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Commission finds that the levelized approach proposed by
AEP-Ohio for the collection of EDR costs is a just and
reasonable means of collection, as it will operate to avoid the
extreme swings in EDR costs linked to the structure of the
Ormet unique arrangement.

i

(30) As detailed by AEF'-Ohio in its Application, the structure of the
Ormet contract frontloads Ormetts price discount over the first
eight months of each year. Based upon its use of the levelized
rate approach to t'emper swings in EDR costs for its customers,
AEP-0hio anticipates the under-recovery of EDR costs during
the first eight months of each year. In light of this situation,
AEP-Ohio proposes to accrue carrying costs, at the weighted
average costs of CSP's and OP's respective long-term debt,
caused by the levelized rates.. OGC and OfiG object that while
AEP-Ohio requests to accrue carrying costs on the under-
recovery of delta revanues due to levelizsd rates, it does not
request a symmetrical mechanism for protecting consumers in
the event of the over-recovery of delta revenues. Staff agrees
with the position of OCC and OEG on the issue.

(31) The Commission finds that A.EP-Ohio's request to accrue
carrying costs on the under-recovery of delta revenues due to
levelized rates is reasonable and should be permitted.
However, to the extent that OCC, OEG, and Staff assert that in
the event of over-recovery of delta revenues, customers should
be afforded synunetrical treatment to that afforded to AEF-Ohio
in the event of an under-recovery, we find their argument
persuasive. 'Therefore, if the over-recovery of delta revenues
occurs, AEP-Cflhio shall credit customers with the value of the
equivalent carrying costs, calculated according to the weighted
average costs of long term debt, 5.73 percent for CSP, and 5.71
percentfor OP.

<(32) As noted above, Rule 4901-38-08, O.A.C., prescribes that the
EDR shall be updated and reconciled semiannually.
AdditionaIIy, aA data submitted in support of any rider update
is subject to Comnuission review and audit. Pursuant to this
provision, as well as Staffs recommendation, the Commission
finds that the EDR should be updated and reconciled, by
application to the Commission, semiannually. By this process,
the estimated delta revenues will be trued to actual delta
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revenues, and any over- or under-recovery will be reconciled.
The serniasutual adjustments to the EDR rates of CSP and OP
will be effective with the first billing cycle of April and October
in each year. AEP-Oi7io is cautioned, therefore, to submit its
applications in a timely fashion, such that the Comrnission will
have sufficient time to review the filings and perform due
diligence with regard to its review of the proposed rates.

(33) Upon review of the extensive pleadings and comments filed by
numerous parties, the Commission finds that AEP-Ohio's
Application to adjust its EDR rates, as supplemented on
December 9, 2009, and as modified herein, does not appear to be
unjust or unreasonable, and should be approved as modified
herein. 'I'herefaTe, the Co7nmission finds that it is unnecessary
to ho2d,a hearing in this. matter, and, thus, the requests for
hearing advanced by several parties should be denied. The
Commission additionally authorizes AEP-Ohio to implement its
adjusted EDR rates of 10.52701 percent for CSP and 8.33091
percent for OP, effective with bills rendered in the first billing
cycle of January 2010.

(34) Finally, the Commission finds that the case herein, which was
originally docketed as Case No. 09-1095-ELrUNC, is more
appropriately docketed with the new RDR case code, as it
specifically addresses economic development riders.
Accordingly, now and hereafter, Case No. 09-2095-EI.•UNC
should be designated as Case No. 09-1095-EGRI7R.

i

It is, therefore,

ORDER.ED, 1°nat the motions of OEG, thmet, IEU-Ohio, and OCC to
intervene be granted. It is, further, .

ORDERED, That Oruwtc's motioat to admit Clifton A. Vince, Douglas G.
Bonner, Daniel D. Barnowsiti, and Emcna F. Hand to practice pro hac vice before the
Commission in this proceeding be granted. It is, ftiuther,

ORDERED, That AEP-Ohio's Appiication to adjust its EDR rates, as
supplemented on December 9, 2009, be approved as modified herein. It is, further,

ORDERED, That AEP-Ohio implement its adjusted EDR rates of 10.52701
percent for CSP and 8.33091 percent for OP, effective with bills rendered in the first
billing cycle of January 2010. It is, further,
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ORDERED, That the requests for a hearing be denied. It is, further,

ORDERfzD, That a copy of this entry be served upon all parties of record.

THE PiJBLIC:UTILt'i'iES COIvIMISSION OF OHIO

RLH.:ct

Paul A. Centolella

Entered in the Journal

dAN 0 7 2010

-13-
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BEFORE

THE nLJBL.IC UTiLiTIHS COMMIS6ION OF OHIO

In the Matter of the Application for)
Establishment of a Reasonable Arrangement )
Between Eramet Marietta, Inc. and ) Case No: 09-516-EI.-AEC
Columbus Southern Power Company. )

ENTRY ON REHEARTNG

The Comu,,,ss;on finds:

(1) On June 19, 2009, Eramet Marietta, Im. (Bramet) filed an
application pursuant to Section 4905.31, Revised Code, to establish
a reasonable arrangement with Columbus 5outhern Power
Company (CSP) for eiectric service to its rnanganase alloy-
producing facility in Marietta, Ohio (Application). In its
application, Eramet requests that the Comznission establish a
reasonable arrangement for electric service with. CBP that will
pemsit Eramet to secure a reliable supply of electricity with a
reasonable, predictable price over a term that wiit allow for the
investment of approxinately $40 million in capital investments to
upgrade the Marietta facili.ty.

(2) A hearifig on#kit, inattcr commenced on August 4, 20t19. During the
course of the hearing, on August 5, 2009, Eramet and Staff filed a
Joint Stipulation and Recommendation (Stipulation), which
addressed several of the issues and concerns related to Eramet's
Application.

(3) On October 15, 2009, the Commission issued its Opinion and
Order, approving the Stipulation, with modifications.

(4) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect to
any matters detennined by the Cornmission within 30 days of the
entry of the order upon the Conunission's journal.

(5) On NovemUer 13, 2D09, CSP filed an application for rehearing,
alleging that the Opuvon and Order was unreasonable and
unlawful on the following grounds:
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(a) The Commission's finding that Eramet cannot shop
through the period ending with the expiration of CSP's
Electric Security Plan (ESP) is contrary to the evidence in
the record and to the public policy codified in Ohio law.

(b) Basing the determination of whether Eramet can shop
under the terms of a ten-year contract on only three of
those ten years is unreasonable and unlawful.

(c) Basing the determination of whether Eramet can shop
under the terns of a ten-year contract on the period of time
for which CSP's current provider of last resort (POLR)
charge has been authorized is unreasonable and unlawfuL

(d) Finding that there is not a risk that Eramet will be
perrnitted, at some point during the term of the unique
arrangement, to shop for competitive gerneration and then
retnrn to generation service under GSP's standard service
offer is unreasonable and unlawful.

(e) Requiring CSP to reduce its recovery of delta revenues (i.e.,
revenue foregone) as a result of the contract with Eramet is
unreasonable and unlawful.

(f) Requiring CSP to credit any POLR charges paid by Eramet
under the CSP/Eramet contract to CSP's economic
development rider is unreasonable and unlawful.

(g) Requiring CSP to enter into a contract with Eramet, which
conforms to the Cornrnission's order, is unreasonable and
unlawful.

(h) Requiring CSP to enter into a contract, which results in a
reduction in CSP's revenues, and not perrnitting CSP to
recover the full amount of that reduction, is unreasonable
and unlawful.

(6) Moreover, on November 16, 2fXl9, the Office of the Ohio
Consumers' Counsel (OCC) and the Ohio Energy Group (OEG)
jointly filed an application for rehearing, alleging that the Opinion
and Order was unreasonable and unlawful on the following
grounds:
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(a) The Comn;a.aion erred in failing to adopt the regulatory
principle established in the Ormet case, specifying how
CSP will apply the credit for the full amount of POLR
charges that will reduce what customers will have to pay

for Eramet's urtique arrangement

(b) The Commission erred by failing to adopt the regulatory
principle established in the O»net c.ase, specifying that (ai'
and Framet shall not be pernvtted to reduce the delta
revenue credit, for example, by negotiating a discount to
the I"OLIt charge, tbat is intended by the Cosrunission to
reduce what cvstomers will have to pay for Eramet's
unique arrangement.

..., .. ,. ...
(c) The two-party Stipulation does not benefit the public and

is not in the public interest because it does not set a hard
cap or ceiling on the subsidy that customers could be
asked to pay.

(i) The Commission's failure to establish a hard cap on
the delta revenues is a violation of the precedent set
in Ormet that-a reasonable arrangement should set a
maximum amour►t of delta revenues which the
ratepayers should be expected to pay. Thus, the two-
party Stipulationfails to meet the third prong of the
Commission's stipulation criteria.

(ii) The Cornmission's failure to establish a hard cap on
the delta. revenues also resulted in the two-party
Stipulation failing to meet the second pmng of the
stipulation criteria - that this Stipulation benefits
ratepayers and is in the public intet'est.

(d) The Commission erred by failing to nneetthe requirements
of Section 4903.09, Revised Code, to set forth reasona
prompting its decision, based upon findings of fact, with
regard to the arguments of OCC and OEG on a hard cap or
ceiling.

(e) The two-party Stipulation does not benefit the public and
is not in the public interest because it requires customers to

-3-
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(7)

(8)

(9)

fund electrk rate discounts to Eramet before Eramet has
obtained corporate approval for the capital investment,
which is the basis for granting Eramet the discounts.

The Commission erred in concluding that the two-party
Stipuiatioik meets the first prong`of the stipulation criteria,
Because the two-party Stipulation does not reflect any
diverse interests, it must fail.

(9

rehe.aring.

Further, on November 16, 2009, Eramet filed a motion for
rehearing, requesting that the Commission grant rehearing for the
purpose of con{i,rming that it approved the Stipulation, including,
without modification, the provision in which Eramet commitbed to
work in good faith with CSP to determine how and to what extent
FxameYs customer-sited capabilities might be committed to CSP for
integration into its portfolio for purposes of complying with Ohio's
portfolio requirements.

On November 23, 2001, Eramet filed a memorandum contra the
applications for rehearing of CSP, OCC, and OEG. On the same
day, OCC and OEG yointly filed a memorandum contra CSP's
application for rehearing. ^.Additionaliy; owNovember 25, 2009,
CSP filed memoranda°contra Eramet's application for re.hearing
and the application for rehearing filed by OCC and OEG.

The Commission grants the applicati.ons for rehearing filed by CSP,
OCC and QEG, and Eramet. We believe that sufficient reason has
been set forth by the parties seeking rehearing to warrant further
consideration of the matters specified in the applications for

It is, therefore,

-4-

ORDERED, That the applications for rehearing filed by CSP, CCC and OEG, and
Eramet be granted. It is, further,
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ORDERED, 7'hat a copy of this Entry on Rehearing be served upon ail parties of
record.

THE T'tJBI.IC LML1'TIES COMMISSION OF OHIO

Paul A. Cenfolella

Valerie A. Lemmie

RLH:ct

Enterp.d in the (ournal

UL 112009

Rened J. Jenkins
Secretary

Ronda Hartman Fergus

-Z4^44C^JZF-^
Cheryl L. Roberto
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BEFORE

THE PUBI.IC UTIUTIES COMNIlSSION OF OHIO

In the Matter of the Application for
Approval of a Contract for Electric
Service Between Columbus Southern
Power Company and Solsil, Inc.

In the Matter of the Application for
Approval of a Contract for Electric
Service Between Ohio Power
Power Company and Globe
Metallurgical, Inc.

Case No. 08-883-EI.-AEC

Case No. 0$-884-Et,-AEC

Ia1NG AND ORDERFFIN

The Commission finds:

(1) The Applicants, Columbus Southern Power Company (CSP)
and Ohio Power Company (OP), are public utilities as defined
in Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Conunission:

(2) On July 16, 2006, CSP petitioned this Commission for approval
of a contract and contract addendum with Solsit, Inc. (Solsil).
Solsil manufactures high-purity silicon metal for the solar
industry in Beverly, Ohio, at a facility on Wells Road.
According to Arden Sinis, President of Solsil, Solsil plans on
investing $46,000,000 to build a st•ate-of-the-art plant for
producing solar grade silicon in Beverly, Ohio. The Solsil plant
will depend on Globe Metallurgical, Inc. (Globe), also in
Beverly, Ohio, to produce and supply metallurgical grade
silicon to upgrade to solar grade silicon. Solsil's solar grade
silicon will be used by the photovoltaic industry to generate
solar power. Mr. Sims represents that a shortage of solar grade
silicon has caused many solar cell producers to not open up
United States production, thereby preventing the solar industry
from reaching i€s full potenntial.

Mr. Sims states that an economic power rate is key to making
Solsil's investment justifiable and operation viable, since power
accounts for 90 percent of tolal production costs. The rates

This is to aertify that the iMac^2e appearin4 are an
acc"uratc and compiete reDroduat3.on of a case file
doaumant delivered i^647re7ular aourse of bu iness.

2ec*aniciaa -^ Î1n _nate Pracssaad_^.^I^



08-883-EL-AEC, et al.

proposed in this applicatiart will facititate a significant
expansion at the Solsil facility. Solsil has represented that at its
peak capacity after expansion it will employ 350 workers with a
payroll exceeding $18 million annually.

(3) 1'he contract is for a ten-year term beginning January 1, 2009.
The contract capacity is 14,500 kVA. Sinte Solsil is not
projecting to meet that level of demand until 2010, CSP agrees
to use the greater of 60 percent of Solsil's previously established
billing demancd or 1,000 KVA as the minimum billing demand
until January 1, 2010. After that date, the standard rnirdmu.m
demand provisions. of Schedule General Service Large, which
include a minimum billing demand of 11,700 KVA, shall apply.
T'he price shaIl be based on Solsii's rate for generation service
being equal to 40 percent of the winning supply bids received in
response to requests for proposals (RFPs) to serve the load and
on any deviations from Salsil's load forecast. Solsil shall also
pay C5P's prevailing tariffs for transmission and distribution,
including all applicable Comxnission-approved riders.

(4) The request for approval of.the c,ontract is conditioned on the
Coinmission approving, as part of its order, the full recovery of
CSP, over the ten-year period of the contract, of the cost of the
generation service resulting from the requests for proposals,
offset by the amount paid by Solsil for generation service.

(5) On July 16, 2008, OP petitioned this Commission for approval of
a contract and contract addendum with Globe. Globe
manufactures silicon metal, specialty alloys, and ferroalloys in
Beverly, Oltio,, at a facility on Sparling Road. The rates
proposed in this :application will facilitate the continuation of
the operations at.this facility. Globe has represented that it
employs 180 workers to which it-has paid $15 million in payroll
and benefits through the 11 months ¢f the current fiscal year.
Globe asserts that the rates proposed are critical to maintainiutg
the competitiveness of its facilities so that it can contume to
provide employment and other economic benefits in Ohio.

(6) The contract is for a ten-year term beginning January 1, 2009.
The price shall be based on ninety percent of Globe's rate for
generation service on the otherwise applicable schedule for firm
and interruptible. Globe shall also pay OP's prevailing tariffs
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for transmission and distribution, including all applicable
Conunission-approved riders.

(7) The request for approval of the contract is conditioned on the
CorrmiissiQn approving, as part of its order, the full recovery of
OF, over the ten-year period of the contract, of the difference
between what Globe's bill would have been under the
applicable standard service offer schedules and the amount
paid by Globe for generation service.

(8) Motions to intervene in these cases were filed by the Ohio
Energy Group (OEG) and the Office of the Oldo Consumers'
Counsel (OCC.'). OEG's object'son is limited to the Solsil contract
being a discount off of the market price of,generation instead of
a tarif# rate. OCC objects to various terms of the contracts and
proposed cost recovery mechanisms.

(9) The motions to intervene should be granted and the parties'
comments considered in our consideration of the applications.

(10) The applications were filed pursuant to Section 490531, Revised
Code. The contracts for electric service and corresponding
addendums entered irtto betvoeen CSP and Solsil and OP and
Globe appear to enhance the retention and growth of local
industry. However, the Commission does not need to reach in
this case the question of whether such contracts should be
approved based on their econornic development benefits.
Consideration of special contracts for economic development
will be governed by rules addressing the approval of reasonable
arrangements. Such xzti.les are pending before the Comniission
in Case No. 08=777'EL-ORI). Consideration of the contracts in
this case will be Fiased upon their potential impact on advancing
policies set fortYi-in Section. 4928.02, i2evi*d Code, by reducing
the cost of solar energy resources needed to meet portfolio
standards; expsnding the Stats's solar energy industry and its
effectiveness in the global economy; and encouraging
development of technologies that can adapt successfully to
potential environmental mandates, distributed generation, and
innovative supply-side services for a modem grid. After
considering the applications, the Commission finds that the
agreement between OP and Globe should be approved.
However, the Commission is concerned with the discount
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mechanism in the Solsil contract and the delta revenue/cost
created by the contract.. Accordi.ng]y, the Comraissian approves
the agreement provided that the contract is modified to provide
that the market rate at the outset of the contract shall be
estimated in accordance with gerterally accepted statistical
criteria as arrived at by consultation with Ct>mmission staff
(Stiff) and for the purpose of establishing the discount
benchmark. The Solsil discount shall then be calculated as a
discount from the then applicable standard service offer in a
proportion to that which would be equivalent to the 60 percent
discount from the benchmask. The difference between the
standard service offer and the Solsil rate shall then become
recoverable as the delta revenue/cost. The Commission
recognizes that the approval of each specfal arrangement must
be considered on its own merits. The approval of these
contracts is based on the unique circumstances of Solsil and
Globe and an effort to maintain the viability of these operations.
The Commission recognizes that these agreements were entered
into prior to the effective date of Amended Substitute Senate
fiili No. 221 (SB 221) and prior to the filing of any application
pursuant to S8 221. T"herefore, the Cotiimission's decision in
this case should not be viewed as preeedent applicable to
consideration of any siinilar is'sixe^that might arise in any electric
utility's filing under S$ 221.

With respect to the recovery of the difference between what the
customers are charged and tariff rates, the Commission will
pernut the recovery of those delta revenues/costs pursuant to
recently revised Section 4905.31(E) of the Revised Code. The
mechanism for the recovery of those delta revenues/costs shall
be determined as part of the tifilities" standard service offer
applications made pursuarif to°Section 4928.141, Revised Code.

1t is, therefore,

ORpERED, that the motions 'to intervene filed by C?EG and OCC are granted. It is,

further,

ORDERED, that the proposed contracts and addendums are approved subject to

the finding (10) set forth above. It is further,
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ORDERED, That OP and CSP file revised contracts consistent with this Finding and
Order within 20 days of the issuance of the Finding and Order. It is, further

ORDERED, 'Phat the revenue recovery requested by CSP and OP is approved,
subject to finding (10). However, the mechanism foi recovery shall be determixied as part
of the utilities' standard service offer applications made pursuant to Section 4928.141,
Revised Code. It is, further,

ORDERED, T'hat the Commission's approval of these agreements does not
constitute state actlon for the purpose of antitrust laws. It is, fnrther,

ORDERED, That a copy this Finding and Order be served upon the Applicants and
all parties of record.

RRG jBF:ct

JU1. 312U
Entered in the journal

Rene@ J. Jenkins
Secretary
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