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IN THE
SUPREME COUKf OF OHIO

STATE OF OHIO,
Plaintiff-Appellee

-vs-

On appeal from the
Court of Appeals
First Appellate District,

RACHIF R. BROWN, I-Iamilton County, Ohio
DePendant-Appellant Appeal No: G081198

MOTION FOR DELAYED APPEAL

NOW COMES the Defendant-Appellant, Rachif R. Brown, pro se and pursuant to Rule II,

Section 2(A)(4) of the Supreme Court Rules of praetice, moves this honorable court to allow him to file

a delayed appeal from the decision of the First Appellate District, Hamilton County, Ohio, rendered on

the 4"' day of November, 2009, affirining the decision of the Court of Cotnmon Pleas, Hamilton

County, Ohio, tor the reasons more fiilly stated in the affidavit in support attached hereto and made a

part hereof.

Respectfully submitted,

Rachif R. Brown,
Appellant, pro se



AFFIDAVIT IN SUPPORT

Rachif R. Brown, being first duly sworn says thait he is the Defendant-Appellant in the above
captioned matter and that the following is true to the best of his knowledge;

Let it be respectfully submitted that the Defendant-Appellant, Racliif R. Brown, who is a

layman at law, did in fact have his Notice of'Appeal subinitted to this honorable court in timely

fashion, however, thore vvere a couple of errors made by the Defendant-Appellant. (See: letter

attached).

The Defendant-Appellant did not have the benefit of counsel after the Court of Appeals denied

his appeal, nor the assistance of someone experienced in the matter of affecting a proper appeal to this

honorable court.

Since the letter from this honorable was helpful and informative, the Defendant-Appellant has

read the necessary Rules of Court and believes that now he can adequately prepare and present his

cause to this honorable court.

Defendant-Appellant feels that he has substantial violations that should be considered by this

honorable court in the interest of justice and Due Process of Law.

WHEREFORE, the Defendant-Appellant prays that this honorable couzl will accept and grant

this Motion for Delayed Appeal.

I hereby represent that the infortnation set forth above is true and complete to the best of my

knowledge and belief.

Sworn to and subscribed in my presence on this L^tday of February, 2010.



CERTICATE OF SERVICE

I Hereby certify that a copy of the forgoing Motion for Delayed Appeal was forwarded by

regtidar U.S. Mail to the Hamilton County Prosecutor at 230 E. Ninth Street, Snite4000, Cincinnati,

Ohio 45202, on this 25 day of January, 2010.

Rachif R. Brown
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TERRENCE o'DONNELL

JUDITIi ANN LAN7,INGER
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December 18, 2009

Rachif R. Brown 598-463
Lebanon Correctional Institution
P.O. Box 56
Lebanon, Ohio 45036

Dear Mr. Brown:

CLERK OF THE COURT

KRISTINA D. FROST

TcLapxoNE 614.387.9530

FACSIMnn 614.387.9539

www.suprernecourP.ohio.gov

'The enclosed documents were not filed bccause tlrey do tiot meet the requirements of the
Rules of Practice of the Suprenie Court of Ohio. Specifically:

• Your affidavit of indigency submitted in lieu of the filing fee is not notarized as
required by Rule XV, Section 3;

• Your memorandiun in support of jurisdiction does not contain a certificate of
service as required by Rule XIV, Section 2(C)(1).

"I'he deadline to perfect an appeal 1rom a November 4, 2009 eourt of appeals decision is
December 21, 2009. If your case involves a felony, it is possible to file after the 45-day
deadline by submitting a notice of appeal, inotion for delayed appeal, and filing fee or
affidavit of indigency. For additional information on filing a delayed appeal, please see
Rule II, Section 2(A)(4) ol'the copy of the Riiles of Practice on file with your institution's
library.

Sincerely,

Natl-ian
Deputy Clerk

Enclosures



IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATR OF 01110,

Plaintiff-Appellee,

vs.

RACHIF R. BROWN,

Defendant-Appellant.

APPEAI. NO. C-o81198
TRIAL NO. B-o7o6148

JUD{1MENT F,NTRY.

We consider this appeal on the accelerated calendar, and this judgment entry is

not an opinion of the court.1

Defendant-appellant Rachif R. Brown pleaded guilty to one count of failure to

comply with an order or signal of a police officer, one count of receiving stolen propei-ty,

one count of carrying concealed weapons, and one count of improperly handling firearms

in a motor vehicle. 'lhe trial court imposed a blended sentence: one year in prison for the

last three offenses, followed by three years of community control for the failure-to-comply

offense, a third-ciegree felony. As conditions of his community control, Brown was

required to obey a111aws, "to obtain and maintain fuIl-time employment," to "obey a 9:30

p.m. curfew except for work purposes," and to comply with "regular reporting and drug

testing." The court wamed Brown that it would impose a five-year term of incarceration

for a community-control violation.

Brown served his year in prison and began seiving his community-control term in

late July of 2oo8. On September 29, 2008, Brown's probation officer filed a notice of a

^ See S.Ct.R.Rcp.Op. 3(A), App.R. u.i(E), and Loc.R. i'?.



OHIO FIRST DISTRICT COURT OF APPFALS

community-control violation. This notice indicated that Brown had been arrested on

September 23, 2008, at 3:46 a.m. for aggravated robbeiy, that he had failed to obtain and

maintain employment, and that he had failed to obey his curfew, as evidenced by his

arrest.

The trial court appointed coimsel to represent Brown on the claimed violation.

Brown's probation officer testified about the grounds for the community-control violation

at a probable-cause hearing. At this heaiing, Brown acknowledged that he had been

recently arresteet at 3:46 a.rn. for robbery, but that he did not "do wnyffiing" and that the

"dude" who did was "supposed" to tuin himself in. He also claimed that when he had

been arrested for the robbery, he was in downtown Cincinnati waiting for his temporary-

employment office to open because the place where he wa.s to sleep had "roaches and bed

bugs." 'The trial court found probable cause for the violation and held a fuial revocation

hearing the following week Both Brown and his probation officer testified. The court

rejected Brown's explanations and found that Brown had violated the conditions of his

community control. The com-t then sentenced him to five years' incarceration on the

failure-to-comply count. Brown has appealed.

In his first assignment of error, Brown argues that the trial court failed to nieet the

minimum requirements of due process for probation-revocation hearings. But the state

pI'oVlCted BrtJwn witll writ'Cen i3iYii oral nC!iice of the claimed v;Ciiatii3Z: and th2 facts that

would be presented as evidence to support the violation. Brown did not raise an objection

that this notice was insufficient. Additionally, the trial court appointed counsel, provided

a probable-cause hearing and a final revocation hearing before a neutral fact-finder, and

afforded Brown the opportunity to be heard, to cross-examine witnesses, and to submit

evidence in his defense at both hearuigs.

Although the trial court did not notify Browm in writing of the evidence that it had

relied upon and the reasons for revoking community control, the court orally indicated

2



OHIO FIRST DISTItICT COURT OF APPEALS

that the probation officer's testimony about Brown's new arrest at 3:46 a.m. and Brown's

breach of curfew supported the violation and the revocation of community control. Browni

did not request a wtitten statement or otherwise inform the court that this notice was

insufficient, and he has not demonstrated any prejudice froni. the court's failure to provide

the information in writing. In light of these facts, we conclude that the court afforded

Brown sufficient due process before revoldng his community control.2 Accordingly, we

overrule the first assignment of error.
.,

In his second assignment Cii err:^r, i rG5wi2 a:{.̀T'̂•;°S ti?at tll^c .^tat2 faile'•l to 9C.fiiCi.'.::;.:^.

prove a community-control violation. Commlmity-control-revocation hearings are not

criminal trials, and the state is not required to present proof beyond a reasonable doubt.3

Instead, the state only needs to present "substantial proof that the defendant willfully

violated the terms of community-control."4 We hold that the state inet that standard in

this case. The court was free to reject Brown's self-serving explanations that "ma[d]e[] no

sense." Accordingly, we overrule the second assignment of error.

Therefore, the judgment of the trial court is affirmed.

Further, a certified copy of this Judgment Entry shall be sent to the trial court

under App.R. 27. Costs shall be taxed under App.R.24.

HILDEBRANDT, P.J., CUNNINeaAM and WINKLER, JJ.

RALPH W iNRUGR, retired, 11oTn iiue First Appellate District, sitting by assignment.

To the Clerk:

Enter upon the Journal of the Court on November 4, 2009

per order of the Court
Presiding Judge

2 Gagnon u. Scarpelli (1973), 411 U.S. 778, 786, 93 S.C. 1756.
s State v. Flylton (1991), 75 Ollio App.3d 778, 782, 6oo N.E.2d 821.

4 Id.
3
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