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Overview of Case

The defendant-appellant Hersie R. Wesson was charged with killing Emil Varhola and

attempting to kill his wife Mary Varhola. The incident occtuTed after Enril allowed Wesson into

Varhola residence. The prosecution charged the conduct occurred as Wesson attempted to steal a

gun. Wesson did not contest that he killed Emil and attempted to kill Mary. His original

statements alleged self-defense.

The state charged Wesson with three altemative theories of Aggravated Murder. Count

One charged prior calculation and design, R.C.§2903.01(A). Count Two cliarged felony-murder,

R.C.§2903.01(B). Count Three charged that the killing occurred while Wesson was under

detention as he was on postrelease control, R.C.§2903.01(D).

The contention here is that the Wesson may only be convicted of murder, R.C.§2903.02,

rather than aggravated tnurder. Therefore, the capital specifications are inapplicable. This

argument is based upon the following. The panel dismissed Count One at the Rule 29 hearing

because the state had failed to prove prior calculation and design. The Count Two felony-murder

charge fails because the state failed to include the mens rea of recklessness in the indictnrent as is

required by State v. Colon. It is the allegation that the homicide occurred during the commission

of an Aggravated Robbery that elevated the murder into an aggravated murder. Witliout a valid

indictment in regards to the robbeiy charges, Wesson may only sustain a conviction of murder.

Finally, Count Tlu•ee fails because the state failed to prove that the homicide occuired

while Wesson was sentenced to postrelease control. The sentencing journey of the asiderlyirig

felony failed to properly give notice to Wesson that he was facing a mandatory term of

postrelease control rather that a discretionary term. Therefore, the detention was invalid.



STATEMENT OF THE CASE

On March 13, 2008, a Summit County Grand 7ury capitally indicted the defeudant-

appellant Hersie Wesson for the killing of Emil Vahola and attempting to kill the decedent's

wife, Mary Varliola, in their home on February 25, 2008. The original indictment included ten

counts. Three additional charges were added in a supplemental indictment. The charges

included the following thirteen counts. Count One charged Wesson with Aggravated Murder in

violation of R.C. § 2903.01(A), prior calculation and design. This count also included tliree

capital specifications; (1) R.C. §2929.04(A)(4)(b) Detention; (2) R.C. §2929.04(A)(5), Course

of Conduct; and (3) R.C. §2929.04(A)(7), Felony Murder.

Counts Two and Tliree charged Wesson with an alternative theories of the homicide, in

violation of R.C. §Aggravated Murder 2903.01(B) (felony-murder) and (D) (commission of the

offense while under detention). The same capital specifications were included on these two

counts.

The grand jury also returned charges of Attempted Aggravated Murder in violation of

R.C. §2903.01(A)/2903.02 in Counts Four, Five and Six; Aggravated Robbery in violation of

R.C. §2911.01(A)(1) in Counts Seven and Eight and Thirteen; Having Weapons While Under

Disability in violation of R.C. § 2923.14 in Count Nine; Tampering With Evidence in violation

of R.C. §2921.12(A)(1) in Count Ten; and Attempted Murder in violation of R.C.

§2903.02(A)/2923.02 in counts Eleven and Twelve. The trial court arraigned Wesson on the

supplemental indictment of counts Eleven, Twelve and T hirteen on May 16, 2008.

On May 16, 2008, the trial court held a motion to suppress the appellant's statemeits.

The trial court overruled the motion.
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The appellant Wesson waived his right to a jury trial on January 6, 2009. On January 7,

2009, Wesson filed an amended jury waiver.

A trial to a three-judge panel began on January 15, 2009. The panel dismissed Count

One, Aggravated Murder with prior calculation and design pursuant to a defense inotion to

dismiss at the close of the states case. Counts Four, Five Six and Eight were also dismissed. On

Jatiuary 20, 2009, the panel reached its verdict. The panel found the Wesson guilty of two counts

of Aggravated Murder (Counts Two and Three) and the three death penalty specifications

attaclied to each of those counts.

On March 3, 2009, the coLUt merged the two counts of Aggravated Murder. 'I'he state

elected to proceed on Count Two for purposes of sentencing (felony-murder).

The penalty phase of trial began on March 6, 2009. The panel returned a verdict of death

on March 18, 2009. The panel also sentenced Wesson to serve a terms of nine years for Count

Seven, (Aggravated Robbery), four years for Having a Weapon While Under a Disability for

Count Nine, four years for Count Ten, Tampering with Evidence, and nine years for Count

Eleven, Attempted Murder. Counts Twelve and Thirteen were merged into counts Eleven and

Seven, respectfully. The sentencing opinion was filed on March 18, 2009.

The appellant filed a tiniely Notice of Appeal on April 22, 2009. This Brief on the Merits

follows.
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STATEMENT OF THE FACTS

The state accused the appellant Hersie Wesson of killing Emil Varhola and attempting to

kill his wife Mary Varhola on February 25, 2008. Mary survived that attack. Wesson was later

arrested at a friend's house. He was taken to the police station where he waived Miranda rights.

Wesson admitted the assault. He told the police officers that he was invited into the Varhola

home as he had been nurnerous times on previous occasions. According to his statement, Emil

attacked him after Wesson had engaged in voluntary sex with Mary and had made a comment

about her breasts.

Wesson atternpted to retract the statement. He admitted that he had made up the sexual

aspect of his statement because he was intoxicated and scared. The trial court would not allow

admission of the retraction as Wesson liiinself chose not to testify.

Mary Varhola's Statements

Mary Varhola gave several statements to police and testified via video deposition at trial.

Mrs. Varhola was unclear in her recollection of the events of the attack. She was confused about

the date (T. 291), the time of day (T. 236-39), how Wesson came to be in her honie (T. 226, 295-

97), and what happened during the crime (T. 295-97).

Mary, 78 years of age, testified that Wesson attacked her in her home. Wesson wanted

Emil's gLm. She told him she did not know its location. (T. 230, 234)

Mary did not know Wesson's name prior to the homicide. She said her husband was 81

years of age. His health required'him to use an oxygen tank. (T. 236)

On the day in question, while in her kitchen, she heard a noise sounding like a whistle

coming out of her husband's windpipe. When she calmed herself, she tumed around and saw
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Wesson going through her husband's pockets and talcing out his wallet. (T. 239) She recognized

Wesson as a person who caine to see her husband occasionally. Eniil always gave him money.

(T. 239)

When Wesson saw her, he grabbed her hair. He kicked her and stabbed her numerous

times. (T. 247, 253) She did liit him with her cane. He stopped when she told him she did not

know the location of the requested gun. (T. 248)

After the assault stopped, Mary heard Wesson tip-toe upstairs to, in her opinion, to look

for the gun. (T. 269)

Joseph Horak of the Akron Police Departrnent answered a call to go to the Varhola

residence. He saw through the window that an elderly woman was on her knees clutching the

phone. He had his partner called EMS. Mary managed to open the door for the officers. (T. 102-

103) The officers found Emil lying on the kitchen floor. (T. 108)

Officer Justin Inghain aided in the search for Wesson. At one of the homes where police

officers souglrt Wesson, Ingham was directed to a bedroom by a female. Wesson was lying on a

bed. Wesson il,mored the officers' orders. The officers rolled him over and hand-cuffed him. (T,

151-152) Officer Ingham noticed blood on Wesson's shoes. Wesson was still wearing his shoes

when arrested in the bed. (T.153) Ingham thought that Wesson was pretending to be intoxicated.

(T. 183)

Coroner Testimony

Dr. Dorothy Dean, the Summit County Coroner, testified ihat Emil had been stabbed

numerous times, including a deep cut to the cartoid artery and jugular vein. (T. 473) He also

suffered severe stab wounds to his back. (T. 476, 481) The stab wounds were the cause of death.
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Although Emil Varhola did have an implanted pacemaker, there were no defects in that

inechanism. (T. 490) The injuries occurred while Emil was alive. (T. 509)

Detective Kevin Kabella and Detective Horan testified that they interviewed Wesson at

the police station after having given Wesson his Miranda rights. (T. 542) Wesson admitted the

stabbings, but told the officers that he had acted in self-defense. (T. 598)

Wesson told the officer that he had been drinking all day, including moonshine and Busch

beer. (T. 617-618) Kabella and Haran did not think Wesson appeared intoxicated. (T. 543-545)

Detective Kabella did note that Wesson did liave alcohol on his breath. (T. 553)

Penaltv Phase

Hersie Wesson provided an unsworn statement. Wesson admitted that he went to the

Varholas' house February 25, 2008. He and his girlfriend had been fighting. As the result, shc

locked him out of the residence. Wesson wanted to wait for her until she came home. (Mit. T.

169) Because it was February, he needed sonieplace warm, so he went to the Varholas' house,

hoping to wait inside. (Mit. T. 169-70) He knew Mr. Varhola, having stopped to talk with him

from time to time as he cut through the Varholas' yard on his way to the bus. (Mit. 1'. 168)

Wesson had only been inside once before. (Mit. T. 167). That time, Mr. Varhola came to the

door with a small handgmz, which he promptly pocketed when lie saw that it was Wesson. (Mit.

T. 167-68).

On the day of the homicide, Wesson went inside the residence. He and Mr. Varhola had

coffee. (Ivlit. 'I'. 179) Aner his dr7nk, Wesson went upstairs to use the restroom. (Mit. T. 179)

When Wesson came downstairs, he noticed the gun cabinet in the Varholas' living room. Mr.

Varliola showed him the collection of guns and Wesson examined one of the rifles. (Mit. T.

6



170-710)

Wesson said that the original purpose for to the Varholas' house was to wait for his

girlfriend. (Mit. T. 170, 180) He admitted to stabbing the Varholas. (Mit. T. 172) Wesson told

the police that be took a rifle and a tea cup out of the house and left them in the bushes in the

Varholas' yard. (Mit. T. 175-76)

Wesson's sister, Yvette Eugenyah Wesson, told the panel of Wesson's difficult

childliood. Their mother was an alcoholic and drank during her pregnancies. (Mit.T. 29)

Wesson was given alcohol by his mother at a very early age to assist him in sleeping. She, the

older sister, remenibered fearing that he had died because had once drank a wliole bottle of

alcohol. He was placed in a closet with pillows and blaailcets when the parents were out witli

friends. (Mit. T. 30)

Wesson had a speech irnpediment. It was so bad that it sometimes took him an half an

hour to ask for a glass of water. (Mit. T. 34) Ilis father could not accept that his son liad the

stuttering problern and often made fun of his son and deny lie was his father. (Mit. T. 35)

Wesson was whopped with razor straps, slats under a bed, electric cords and switches with knots

in them, often because of the stuttering problem. (Mit. T. 35)

Dr. Jeffrey Smalldon, a forensic nem•opsychologist, testified that Wesson was hesitant to

participate in testing. He did not want to be found mentally retarded. (Mit. T. 94) Although his

mother drank during lier pregnancy with Wesson, Dr. Smalldon could not develop a fetal alcohol

syndrome assessment. (Mit. T. 98) The stuttering and impulsivity was consistent with such a

diagnosis. (Mit. T. 100) Wesson, having been exposed to violence all his life, learned that

violence could be an acceptable means for resolving conflicts. (Mit. T. 103, 142)
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Dr. Smalldon explained that because of'the violence which Wesson knew as a child, he

becanie a heightened risk at an older age. IIe had watched inurder, a stabbing of his father and

other acts of violence as a child. (Mit. T. 106, 111)

Wesson was a poor student who only completed the seventh grade. The stuttering caused

him to drop out. (Mit. T. 108) Wesson had a full scale IQ of 76, which falls in the borderline

class. Dr. Smalldon diagnosed Wesson with borderline intellectual functioning. (Mit. 'T. 129)

Wesson also suffered numerous injuries to the head. (Mit. T. 111-112) Altliough even

small injuries could cause problems, Wesson's failure to participate in testing prevented Dr.

Smalldon from providing and opinion in this area. 'I'he limited testing conducted was consistent

with a brani injiuy. (Mit. T. 113-114, 118, 120)

The facts will be furtlier discussed in the following Propositions of Law.
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ARGUMENT

Proposition of Law I:

An indictment which fails to set forth each and every element of the chalged

offense, including the mens rea , is in violation of the Due Process Clause of

both the State and Federal Constitution.

The indictment charged Hersie Wesson with Aggravated Robbery in violation of R.C.

§2911.01(A) (Counts Seven and Thirteen). Count Two alleged Aggravated Murder duriug the

course of an Aggravated Robbery. The indictment also included Aggravated Robbery as the

basis for a felony-murder specification in violation of R.C. §2929.04(A)(7) for both capital

counts, Two and Three. The problem is, the indictment failed to include the mens rea element of

reckless in any of the above counts as it required by both State v. Colon I and II. Therefore, the

convictions and the relevant specifications are void.

Under the Due Process Clause of the Fourteenth Amendment, a defendant in a criminal

case is protected against conviction except upon proof beyond a reasonable doubt of every

element necessary to constitute the crinie with which he is charged. In re Winship, 397 U.S. 358,

364 (1970); Davis v. United States, 160 U.S. 469, 487-88 (1895). Thus, in order for a conviction

to witlistand Due Process scivtiny, a defendant must be charged in an indictment which includes

each and every essential element of the offense within the specific charge, and the state must

prove each of these elements beyond a reasonable doubt.

This Court also requires stringent adherence to Ohio's constitutional right to a grand jury

and notice. In State v. Colon I, 2008 Ohio 1624, 118 Ohio St. 3d 26, this Court noted that the
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Aggravated Robbery statute does not specify a particular degree of culpability for the act of

'inflict[ing], attempt[ing] to inflict, or threaten [ing] to inflict physical harm,' nor does the statute

plaiiily indicate that strict liability is the mental standard. As a result, [pursuant to R.C.

2901.21(B),] the state was required to prove, beyond a reasonable doubt, that the defendant

recklessly inflicted, attempted to inflict, or threatened to inflict physical harm. Id., p.14.

In the present case, the indictment was constitutionally deficient in numerous aspects.

The panel convicted the appellant in Counts Two of Aggravated Murder in relevant part:

... while committing or atteinpting to commit, or fleeing immediately after
comittiing or atternpting to commit aggravated robbery, in violation of Section
2903.01(B) of the Revised Code.

I'his charge made no reference to a particular statutory provision in relation to the aggravated

robbery charge. Specification Three to the principal charge repeated the above language, in

addition to alleged Wesson to be the principal offender of the Aggravated Murder.

Count Three in the indictment alleged that Hersie Wesson committed the Aggravated

Murder wlsile under detention after having been found guilty of a felony. Specification Three to

this Count repeated the sanie language of the felony-murder specification of Count Two.

Count Seven alleged the charge of Aggravated Robbery. 'I'he charge alleged in relevant

part that Wesson:

... in attempting or coniniitting a theft offense ... or in fleeing immediately after
the attempt or offense, have a deadly weapon, to wit: a laiil'e, on or about the
offender's person or under the offender's control and either displayed the weapon,
brandish it, indicate the offender possesses it, or use it, in violation of Section
2911.0i(A)(i) of the Revised Code ...

Count Thirteen includes language almost identical to the Count Seven Charge. Ultimately,

Count Thirteen merged into Count Seven.
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Unlike the capital count and the felony-murder specifications, Counts Seven and Thirteen

included a direct reference to the Aggravated Robbery statute. it is a moot point whether

reference to the statute cures the 'failure to list the elements specifically, as the statute itself does

not include the reckless mens rea. State v. Colon, 119 Ohio St.3d 204, 2008 Ohio 3749 (Colon

II)

R.C. §2911.01 reads as follows:

§ 2911A1. Aggravated robbery

(A) No person, in attempting or committing a theft offense, as de$ned in section 2913.01
of the Revised Code, or in fleeing immediately after the attempt or offense, shall do any

of the following:

(1) Have a deadly weapon on or about the offender's person or under the offender's
control and eitlier display the weapon, brandish it, indicate that the offender

possesses it, or use it;

(2) IIave a dangerous ordnance on or about the offender's person or under the

offender's control;

(3) Intlict, or attempt to inflict, serious physical harm on another.

There is no mention of the mens rea required.

In Colon I, this Court held the error to constitute structural error. This was because there

was no evidence to show that the defendant had notice that recklessness was an element of the

crime of robbery, nor was there evidence that the state argued that the defendant's conduct was

reckless. Id. at p. 30. Further, the trial court did not include recklessness as an element of the

crime when it instructed the jury. Id. at p. 31. In closing argument, the prosecuting attorney

treated robbery as a strict-liability offense. Id.

Although there was obviously no jury instruction here, the other aspects of the Colon I
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reasoning apply. There is no discussion in the record regarding the element of recklessness.

Neither the defense nor the prosecution argued the element. There is no reference to the

recklessness aspect of the offense by the three-judge panel when rendering its verdict on the

relevant charges.

Apprendi Principle

In Apprendi v. New Jersey, 530 U.S. 466 (2000), the United States Supreme Court held

that the Fifth Amendment's Due Process Clause and the Sixth Amendment's notice and jury trial

guarantees require that any fact other than prior conviction that increases the rnaximum penalty

for a crinie must be charged in an indictment, submitted to a jtuy, and proved beyond a

reasonable doubt. Apprendi at 476, citing Jones v. United States, 526 U.S. 227 (1999). The

Fourteenth Amendment commands the same answer when a state statute is involved. The

historical foundation for these principles extends down centuries inrto the common law. While

judges in this comitry have long exercised discretion in sentencing, such discretion is bound by

the range of sentencing options prescribed by the legislature. Apprendi, sunr.

In Harris v. United States, 536 U.S. 545 (2002), the United States Supreme Court again

noted that:

A critne was not alleged, and a criminal prosecution not cornplete, unless the

indictment and the jury verdict included all of the facts to which the legislature

had attaclted the maximum punishment. Any "fact that . . . exposes the criminal

defendant to a penalty exceeding the maximum he would receive if punished

according to the facts reflected in the jury verdict alone" the Court concluded,
would have been, under the prevailing historical practice, an element of an

aggravated offense.

Id., quoting from Apprendi, 530 U.S. at 483. (einphasis added)
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Deficient Indictment Results in Void Convicflons

In the present case, the indictment did not inchide all the elements necessary to constitute

the offense to wlrich the legislature had attached the maximum punishment. The failure of the

indictment to include an essential clement of the offense should void the charge. For example, in

United States v. Hoolcer, 841 F.2d 1225 (4th Cir. 1988) (en banc), where an indictment cited the

statute defining the federal RICO offense but failed to allege an essential element, that the

enterprise had an effect on interstate commerce, the Fourth Circuit rejected the argument of the

Government that it was enough that the defendant had actual notice of this eleinent of the

offense.

In the present case, the defendant somehow acquired notice of the nature of the
offense [including the element not alleged]. But even if we were to assume that
this notice emanated lrom the indictment (as assumption not justified under the
authorities in our opinion) we would still be left with a document which did not
contain any part of one element of the offense, and thus did not satisfy the Fourth
Amendment requirement that all elements of the offense have been considered

and found by the grand jury....

Hooker, 841 F.2d at 1230. The absence of the allegation of one of the elements in an indictment

citing the applicable statute was held to require vacating the conviction. "Neither instructions

nor a petit jury verdict can satisfy after the fact the Fifth Amendment right to be tried upon

charges found by a grand jury." Id. at 1232. Although the right to a grand juiy is not as of yet

applicable to the states, the rationale is somid and should be applied to Ohio's independent right

to a grand jury.

The Fourth Circuit reached the same conclusion in another case decided the same day in a

case where the indictment cited the statutes making it a crime to possess and distribute cocaine
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bat failed to allege the scienter element (that the defendants acted "knowingly and intentionally").

United States v. Pupo, 841 F.2d 1235, 1239 (4th Cir. 1988) (en banc).

[T]he district court ... held that scienter was adequately charged if the indictment
also cited the statute itself. 'That position is contraiy to our own precedents as
well as the law in the majority of the circuits.... We hold that a mere citation to
the applicable statute does not give the defendant notice of the nature of the
offense. An indictment that must rely on a statutory citation does not "fully,
directly, and expressly, without any uncertainty or ambiguity, set forth all the
elements necessary to constitute the offense intended to be punished." Hamling v.

United States, 418 U.S. 87, 117, 41 L.Ed.2d 590, 94 S.Ct. 2887 (1974).
Furtherrnore, a statutory citation does not ensure that the grand jury has
considered and fotuid all essential elenients of the offense charged. It therefore
fails to satisfy the Fifth Amendment guarantee that no person be held to answer
for an infamous crinie unless on indictment of a grand jury.

Pupo, 841 F. 2d at 1239. That saine result was reached by a number of other federal circuits

based on the same rationale that a mere citation to the statute fails to show that the grand jury

considered and found the element of the offense not explicitly alleged in the indictment. See,

United States v. Spinner, 180 F.3d 514, 516 (3d Cir. 1999) (failure to explicitly allege the

element of effect on interstate commerce):

[N]otice alone camiot form a sufficient basis to validate a jurisdictionally deficient

indictment. In United States v. Hooker, 841 F.2d 1225 (4th Cir. 1988) (en banc),

the Fourth Circuit Court of Appeals 17eld that "an effect on interstate commerce"
was an essential element of a RICO offense without which an indictment was
insufficient. It further held that notice alone was insufficient to validate the
indictment. "The inclusion of all of the elements ... derives from the Fifth
Amendment, which requires that the grand jury have considered and found all

elements to be present." Id. at 1230.

Sninner, 180 F.3d at 516.

Du Bo's conviction requires reversal because his indictment fails to ensure that he
was prosecuted only "on the basis of the facts presented to the grand jury ...."

United States v. Rosi, 27 F.3d 409, 414 (9th Cir. 1994). At conunon law, "the
most valuable function of grand jury was ... to stand between the prosecutor and
the accused, and to determine whether the charge was founded upon credible
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testimony ...." Hale v. Ilenkel, 201 U.S. 43, 59, 50 L.Ed. 652, 26 S.Ct. 370

(1906).... Failing to enforce this requirement would allow a court to "guess at
what was in the minds of the grand jury at the time they returned the indictment..

.." United States v. Keith, 605 F.2d 462, 464 (9th Cir. 1979) (citing Russell v.

United States, 369 U.S. 749, 770, 8 L.Ed.2d 240, 82 S.Ct. 1038 (1962)). Such
guessing would "deprive the defendant of a basic protection that the grand jury
was designed to secure," by allowing a defendant to be convicted "on the basis of
facts not found by, and perhaps not even presented to, the grand jury that indicted

him." Id. (citing Russell, 369 U.S. at 770). We may only guess whether the grand

jury received evidence of, and actually passed on, Du Bo's intent. We may never
know if the grand jury would have been willing to ascribe criminal intent to Du

Bo. See Stirone v. UnitedStates, 361 U.S. 212, 217,4 L.Ed.2d 252, 80 S.Ct. 270

(1960) (no court may "know" what the grand jury "would have been willing to
charge"). Refusing to reverse in such a situation would impeimissibly allow
conviction on a charge never considered by the grand jury. See id. at 219; United

States v. Miller, 471 U.S. 130, 139-140, 85 L.Ed.2d 99, 105 S.Ct. 1811 (1985).

United States v. Du Bo, 186 F.3d 1177, 1179-1180 (9" Cir. 1999). See United States v. Zannaer,

848 F.2d 923, 925 (8th Cir. 1988).

Ohio Grand Jury Recluirement

Ohio has provided an independent and distinct right requiring the grand jury to find

probable cause on each and eveiy element of an offense charged. In State v. IIeadlev (1983), 6

Ohio St.3d 475, the Ohio Supreme Court ruled:

Section 10 of Article I of the Ohio Constitution provides that "...no person shall be
held to answer for a capital, or otherwise infamous crime, unless on presentment

or indictment of a grand jury... " This provision guarantees the accused that the
essential facts constituting the offense for which he is tried will be found in the
indictment of the grand jury. (Citations omitted)

Headle , 6 Ohio St.3d at 477 (emphasis addcd)

'I'he Headle case cited the general precedent from its earlier reasoning in State v.

Wozniak (1961), 172 Oliio St. 515. This Court held here that:

Where one of the vital elements identifying the crinie is omitted from the
indictment, it is defective and cannot be cured by the court as such procedure
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would permit the court to convict the accused on a charge essentially different
from that fomid by the grand jury.

Wozniak, 172 Ohio St. at 520.

Once a state has established a liberty interest, as Ohio has with its constitutional grand

jury protections, it cannot be ignored. In I-Iicks v. Oklahoma, 447 O.S. 343, 346 (1980), the

United States Supreme Court held as much. Specifically, Hicks found that where a state has

provided for the imposition of criminal punishment in the discretion of the trial jury, it is not

correct to say that the defendant's interest in the exercise of that discretion is merely a matter of

state procedural law. Thus, the failure to abide by Oliio's substantive right to have a grand jury

determine the essential eleinents of an offense is a violation of federal due process in addition to

the Ohio Constitution.

In this case, there is no evidence the grand jury at any time considered the intent element

in determining the relevant charges. Therefore, the convictions and sentence of death in this

matter are in violation of the Fifth, Sixth, Eighth and Fourteenth Amendments to the United

States Constitution and Section 10, Art. I of the Ohio Constitution.
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Proposition of Law II:

Where a defendant is found guilty for having committed an offense while
under postrelease control, the conviction is invalid where the sentencing
entry placing the defendant on postrelease control failed to follow the

mandates of R.C. §2967.28(B).

In Count Three of the Indictment, the state charged Wesson with Aggravated Murder in

violation of R.C. §2903.01(D) (while on detention). Specifically, this count charged that

Wesson:

did purposely cause the death of Emil Varliola while under detention as result of
being found guilty of or having pleaded guilty to a felony or having broke that

detention. . .

The state introduced evidence that Wesson had been convicted of burglary, R.C. §2911.12(A)(1).

This was a second degree felony. States Exhibit 100. According to Julie Clark, his parole

ofticer, Wesson's postrelease control began on May 4, 2007 and was to be completed on May 3,

2010. (T. 452) State's Exhibit 100.

However, the sentencing entry placing Wesson on postrelease control was invalid. R.C.

§2967.28(B) mandates the a second degree felony sentence include a mandatory term of

postrelease control. The judge sentencing Wesson for his burglary conviction, while plaeing

Wesson on postrelease control, failed to place in the journal entry that the postrelease control was

mandatory. The failure of the sentencing entry to include a mandatory teim of postrelease control

in the sentencing entry invalidate the effect of the sentence and requires a new sentencing

hearing.
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Court Speaks Though Entries

As a general rule, a court speaks only through its journal. Kaine v. Marion Prison

Warden (2000), 88 Ohio St.3d 454, 455, 2000 Ohio 381; Sclrenlev v. Kauth (1953), 160 Ohio St.

109, paragraph one of the syllabus ("A court of record speaks only through its journal and not by

oral pronouncement or mere written minute or memorandum"). "Were the rule otherwise it

would provide a wide field for controversy as to what the court actually decided." Indus. Comm.

v. Musselli (1921), 102 Ohio St. 10, 15.

Thus, court sentencing Wesson for his burglaty conviction failed to notify him that the

postrelease control portion of his sentence was mandatory.

Non CoMliant Sentencing Entrv Voids Sentence

In State v. Jordon, (2004) 104 Ohio St.3d 21, 2004-Ohio-6085, this Court held

tliat:

Because a trial court has a statutory duty to provide notice of postrelease control at
the sentencing hearing, any sentence imposed witlrout such notification is contrary
to law. As a general rule, if an appellate court deterniines that a sentence is clearly
and convincingly contrary to law, it may remand for resentencing. See R.C.
2953.08(G)(2). Furthermore, where a sentence is void because it does not contain
a statutorily mandated term, the proper remedy is, likewise, to resentence the

defendant. See State v. Bcasley (1984), 14 Ohio St.3d 74.

ld. paragraph one of the syllabus.

When a trial court fails to notify an offender of postrelease control at his
sentencing hearing, the sentence must be vacated and the matter remanded to the

trial court for resentencing.

Id. paragraph two of the syllabus.

Present Case

The indictment in Count Three alleged under R.C. 2903.01(D) that Mr. Wesson killed
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victim "while under detention as a result of having been found guilty of or having pleaded guilty

to a felony or while having broke that detention." Specification One to Count Two also alleges

that Wesson was under detention at the tnne.

'The basis for the detention allegation was because Wesson had been sentenced to post-

release control to be for a burglary conviction. The sentencing entry, States Exhibit 100, reads:

After release from prison, the Defendant is ordered subject to post release control
to the extent that the parole board may determine by law.

The burglary to which Wesson was sentenced was a second degree felony. R.C. §2967.28(B)

requires naandalory post-release control for second degree felonies. The entry in Wesson's case

does not designate that post-release control is mandatory. This voids the sentencing entry. In

State v. Clark, 119 Ohio St.3d 239, 246, 2008 Ohio 3748, this Coml specifically held that when a

sentence includes mandatory postrelease control, the trial judge must inform the defendant of that

fact in the plea colloquy or the plea will be vacated.

As the original sentencing occurred before the enactment of R.C. §2929.191 in 2006,

there is no remedy available other than a new sentencing hearing. This Court addressed this

issue in State v. Singleton, 2009 Ohio 6434.

[P1 ] The question we confront in this case is whether the de novo sentencing
procedures detailed in decisions of this court or the remedial procedures set fortll
in R.C. 2929.191 (see Appendix for the text of R.C. 2929.191), which became
effective July 11, 2006, should be used by trial courts to properly sentence an
offender when correcting a failure to properly impose postrelease control. The
answer to this question is that in the absence of a statutory remedy, our caselaw
provides a constitutional remedial procedure for trial courts to follow in correcting
a court's failure to properly impose postrelease control prior to July 11, 2006; with
the enactment of R.C. 2929.191, however, which became effective July 11, 2006,
the legislature has promulgated a statutory remedy for trial courts to use to correct
an error in imposing postrelease control. Accordingly, for sentences imposed prior
to July 11, 2006, in which a trial court failed to properly impose postrelease
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control, trial courts shall conduct a de novo sentencing hearing in accordance with
decisions of the Suprerne Court of Ohio. However, for criminal sentences
imposed on and after July 1 l, 2006, in which a trial court failed to properly
impose postrelease control, trial courts shall apply the procedures set forth in R.C.

2929.191.

As Wesson's burglaiy sentence was filed in 2003, he must be resentenced before his postrelease

control is valid. See also State v. Sarkozv (2008), 117 Ohio St.3d 86, 2008 Ohio 509.

Sufficiency Standard

Under the Due Process Clause of the Fourteenth Amendinent, a defendant in a criminal

case is protected against conviction except upon proof beyond a reasonable doubt of every

element necessary to constitute the crime with which he is charged. In re Winsh397 U.S. 358,

364 (1970); Davis v. United States, 160 U.S. 469, 487-88 (1895). The United States Supreme

Court set fortlr the standard for sufficiency review in lackson v. Virginia (1979), 443 U.S. 307.

Here, because Wesson's entry placing him on postrelease control was invalid, the state failed to

prove that he committed the homicide while tmder detention.
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Proposition of Law III:

Where a defendants right to present a defense is arbitrarily infringed by a state rule
of evidence, the former prevails. Therefore, a trial court must preclude essential
defense evidence based solely on state rules of evidence.

Defense counsel recorded an interview with Hersie Wesson retracting his statement made

to the Akron police. The defense sought to introduce the evidence tlirough a state witness. The

court sustained a prosecution objection. Althougli the rules of evidence may suppoi-t the ruling,

the court erred by failing to consider the defendants right to present a defense when precluding

the evidence.

In the interview, Wesson admitted that he had lied in his interview to Detectives at the

time of his arrest. Wesson admitted that he lied because he was scared and intoxicated. He

never had engaged in sex with Mary Varhola. He did not break into the house the night of

February 25, 2008. He had been at the house on two prior occasions. The Varhola's had been

nice to him on these occasions. Wesson knew that Emil Varhola owned a.25 caliber hand gun.

He assumed that Emil possessed it on the day in question. He admitted that he had taken the rifle

and placed it outside of the house. He took it outside because Emil had shown him the weapon

and Wesson knew that his fingerprints would be present. Wesson denied going through Emil's

wallet or taking any item otlier than the gun and the cup. Defense Exhibit E.

The cotut denied the defendant the ability to place the interview into evidence based on

its interpretation of the Ohio Rules of Evidence.
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Right to Present Complete Defense

The phrase "right to present a defense" is a talisman for the Sixth Amendment right to

compulsory process (even though the original cases were necessarily 14th Am. "due process"

cases. In his concurring opinion in California v. Green, 399 U.S. 149, 176, (1970), Justice 1-Iarlan

indicated that the comptilsory process and confrontation clauses of the Sixth Amendnient

"constitutionalize the right to a defense as we know it." Additionally, in Washington v. Texas,

388 U.S. 14 (1967) the Court said, "The right to offer the testimony of witnesses and to compel

their attendance, if necessary, is in plain terms the right to present the defense."

The United States Supreme Court has long lield that an accused's right to "establish a

defense" is a"fiuidamental element of due process." Washinyton v. Texas, supra. In

Washington, the Court was called upon for the first time "to decide whether the right of an

accused to have compulsory process for obtaining witnesses in his favor, guaranteed in federal

trials by the Sixth Amendment, is so fundamental and essential to a fair trial that it is

incorporated in the Due Process Clause of the Fourteenth Amendment." Id. at 17-18.

Relying on In re Oliver, the Court observed that, among other things, an accused's right

`to offer testiniony' is a basic con7ponent of his right to offer a defense. Id. at 18 (quoting In re

Oliver, 333 (J.S. 257, 273 (1948)). The Court therefore concluded that "[t]he right to offer

testimony of witnesses and to compel their attendance [] is in plain terms the right to present a

defense" because "[j]ust as an accused has the right to confront the prosecution's witnesses for

the purpose of challenging their testimony, he has the right to present his own witnesses tc

establish a defense." Id. at 19. It is then up to the jury to "decide where the truth lies." Id.

The Court spoke again on the constitutional significance of allowing a defendant to
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present testimony in connection with his defense in Crane v. Kentuckv, 476 U.S. 683 (1986).

Specifically, in Crane, the Court held that the exclusion of testimony surrounding the

circumstances of a defendant's confession deprived the defendant of his fundamental right,

whether under the Due Process Clause of the Fourteenth Amendment or under the Compulsory

Process or Confrontation Clauses of the Sixth Amendment, to present a defense. Id. at 690-91.

The Court reasoned that the opporhmity to be heard "would be an empty one if the State were

permitted to exclude competent, reliable evidence bearing on the credibility of a confession when

such evidence is central to the defendant's claim of innocence." W. As a result, the Court

concluded that the "exclusion of this kind of exculpatory evidence deprives a defendant of the

basic right to have the prosecutor's case encounter and `survive the crucible of meaningful

adversarial testing."' Id, at 690-91 (quoting United States v. Cronic, 466 U.S. 648, 656 (1984)).

"[S]tate and federal rulemakers have broad latitude under the Constitution to establish

rales excluding evidence fi•om criniinal trials." United States v. Scheffer, 523 U.S. 303, 308.

This latitude, however, has liniits. "Whether rooted directly in the Due Process Clause of the

Fourteenth Amendment or in the Compulsory Process or Conixontation clauses of the Sixth

Amendment, the Constitution guarantees criminal defendants `a meaningful opportunity to

present a complete defense."' Crane v. Kentucky, supra at 690. This right is abridged by

evidence rules that "infi•ing[e] upon a weighty interest of the accused" and are "'arbitrary' or

'disproportionate to the purposes they are designed to serve."' Scheffer, supra, at 308.

In sum, where a defendant's federal right is limited by a state evident ary rule, the

evidentiary rule must fall. Crawford v Washin tg541 U.S. 36, 124 S. Ct. 1354 (2004).

Holmes v. South Carolina 547 U.S. 319 (2006). Here, the failure to allow the defense to place
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into evidence a statement made by Wesson in November of 2008 violated his right to present a

derense.

llere, the failure to present the interview deprived the defendant from attempting to lessen

the effect of the prosecution attack of him for the story. "The defense provided the interview to

the police detectives according to the docket on November 21, 2008. This was two months

before trial. The obvious prejudicial effect of the original statement was understandably attacked

by the prosecution during trial and arguments in both phases. The sooner Wesson was able to

establish his acknowledgment of the falsity of the stateinent, the more defense counsel could

deflect or lessen the testimony and argument designed to repudiate it by the prosecution. This

unfair prejudice of the ruling effected both phases of trial. State v. Thomnson, (1987) 33 Ohio

St.3d 1.
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Proposition of Law IV:

When a capital defendant waives his right to a jury trial, Revised Code

§2945.06 requires that the presiding judge of the court rather than the case

itself select the other members of a three judge panel to hear and decide a

capital murder trial.

The empaneling of the three-judge panel in Wesson's case failed to comport with Ohio

law. The presiding judge of the Sumrnit County Cornmon Pleas Court did not select the panel

members as is required by statute. Rather, the judge who was originally assigned to preside over

the potential jury trial selected the other two judges of the panel. "fhis process violated the Ohio

statute which dictates that the presiding judge of the county comrnon pleas court select the panel

members.

Ohio Revised Code §2945.06 set forth the law concerning a jury waiver and three-judge

panels:

If the accused is charged with an offense punishable with deatli, he shall be tried
by a court to be composed of three judges, consisting of the judge presiding at the
time in the trial of criminal cases and two other judges to be designated by the
presiding judge or chief justice of that court, and in case there is neither a
presiding judge nor a chief justice, by the chief justice of the supreme court.

Under this section, the "judge presiding at the time in the trial" refers to the judge initially

assigned to the case. O.R.C. §2945.06. However, the other two judges are "to be designated by

the presiding judge or chief justice of that court, and in case there is neither a presiding judge nor

a chief justice, by the chief justice of the supreme court." Id.

There is a difference between the judge presiding of the trial and the presiding judge. In

every case there is a judge presiding over that particular case. Without an assigned judge, a
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defendant would be unable to have his case heard or to accept his waiver of a jury. Thus, if

"presiding judge" refers to the assigned judge, the statute does not make sense. If he or she

always has the power to assign the other judges, there is no need to delegate that duty to "the

presiding judge or chiel' justice of that court" and certainly no need to get assignments from the

chief justice of the Supreme Court.

ePresent Cas

On Jatniary 6, 2009, Petitioner signed a jury waiver. The waiver included the language:

I, HERSIE WESSON, consent to be tried by a Court to be composed of three
judges, consisting of Thomas A. Teodosio, presiding at this time, and two other

judges to be designated by the Chief Justice.

On .lanuaiy 7, 2009, the trial judge filed an amended waiver, which included the lanf,niage:

I, I-IERSIE WESSON, consent to be tried by a Court to be composed of three
judges, consisting of Thomas A. Teodosio, presiding at this time, and two other

judges to be designated pursuant to 1aw.

On January 7, 2009, in open court, the judge, Wesson's attorncys and the prosecution

discussed the jury waiver and the assigmnent of judges to the panel. Defense counsel indicated

that the Judge informed them of his initial error in relying on the Chief Justice for assignment.

His research indicated that it was within his own power to assign other judges to the panel.

"Yeah. As a presiding judge, I can do that. The only time a supreme court would be involved is

if I need an outside judge." (T. 2-3) The judge then read the amended waiver. Wesson and his

counsel signed it.

Following the execution of the document, the judge reviewed his actions, "I wanted to

make sure that Mr. Wesson knew that I, as the presiding judge, would be appointed two common
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pleas judges and not the Chief Justice. Okay. Are we clear?" (T. 5). On January 12, 2009,

Judges Gippin and Burnham-Unruh were selected to be the other two for the panel. This was

meinorialized in an entry.

The trial court, in an order dated January 8, 2009, relied on State v. Eley, 77 Ohio St. 3d

174 (1996), to determine who would assign the remaining judges. In ^ley, the Ohio Supreme

Court ruled that "R.C. 2945.06 provides that the three-judge panel is to be composed of three

judges: the judge presiding at the time in the trial of criminal cases and two judges to be

designated by that judge or by the presiding judge or chief justice of that court." Blev, 77 Ohio

St. 3d at 184. This was a misstatement of law.

Judge Teodosio was not the presiding judge of the Summit County Court of Common

Pleas when Petitioner was indicted, or wlien the jury waiver was filed and the judges selected

for the panel. Because Judge Teodosio was not the presiding judge for the Summit County Court

of Common Pleas, he did not liave the authority to select the judges who would serve him on the

panel. 'The panel was assembled contrary to law.

When a thrce judge panel is assemble improperly, the "trial court lacks jurisdiction to try

the defendant witli ajury." State v. Pless, 74 Ohio St. 3d 333, 339 (1996). O.R.C. §2945.05

grants a defendant the right to waive a jury. This Court requires "strict compliance" with the

requirements of a valid juiy waiver. Pless, 74 Ohio St. 3d at 339. O.R.C. §2945.05 outlines the

general rules for waiving a jury and requires strict compliance. Absent strict compliance, a trial

court may not try a defendant without a jury. State v. Daliman, 70 ^vhio St.3d 261, 262, 638 N.E.

2d 563, 565 (1994).

But unlike Pless, the court did not fail to cornply with O.R.C. §2945.05. Here, the
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violation was of O.R.C. §2945.06. "R,C. 2945.05 and 2945.06 must consequently be construed

in pari materia." State ex. Rel. Collins v. Leonard, 80 Ohio St. 3d 477, 478, 687 N.E.2d 443,

443 (1997). Judge Teodosio was not the presiding judge for Sununit County. His decision to

select the other judges himself did not comply strictly with the statute; the panel he selected did

not have authority to hear the case.

"[T]he error at issue here...is not one that challenges subject matter jurisdiction, but rather

challenges the authority of the trial court to act within its subject matter jurisdiction as required

by a particular statute." State v. Jackson, 2008 Ohio 6938, ¶11 (Summit Cty. Ct. App. December

31, 2008). In failing to cornply with O.R.C. §2945.06, the panel did not have autlrority to hear

Wesson's case. The question is not the subject matter jurisdiction of this court, but the panel's

authority to rule in the Wesson's case. A panel lacking authority catmot proceed to a valid

judgment. State v. Swieer, 125 Ohio App.3d 456, 463 (1998) citing Morrison v. Bestler, 239 Va

166, 387 S.E.2d 753, 755 (1990). A judgment from a panel assembled by a court acting beyond

its statutory authority is voidable. Swi^er, 125 Ohi App. 3d at 465, 708 N.E.2d at 1039.

"'lhe right to a jury is fmrdamental." Haliym v. Mitchell, 492 F3d 680, 698 (6"Cir.

2007) citing Duncan v. Louisiana, 391 U.S. 145, 149 (1968). The Fourteenth Amendment

guarantees the right of a jury trial in criminal cases. Duncan, 391 U.S. at 149. Wesson

improperly waived his right to a jury.

Federal Due Process Violation

It is well-settled that "when a State opts to act in a ficid where its action has significant

discretionary elements, it must nonetheless act in accord with the dictates of the Constitution,

and, in particular, in accord with the Due Process Clause." This is all the more important when
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an individual's life is at stake in the proceeding. Ohio Adult P^role Authority v. Woodard, 523

U.S. 272 (1998) (five justices recognizing a distinct, continuing, "life" interest protected by the

Due Process Clause in capital cases). All rneasures must be taken to prevent arbitrary, cruel, and

unusual results in a capital trial. ee Lockettv. Ohio, 438 U.S. 586 (1978); Woodson v. North

Carolina, 428 U.S. 280 (1976). Because death is different, additional requirements follow a

waiver of the right to a jury in a death penalty case to maintain a defendant's right to due process.

O.R.C. §2945.06. 'The court's improper assignment of judges to the panel did not follow those

requirements. When the panel heard the case, it was not in accordance with the statute designed

to guarantee the defendant's Fourteenth Amendinent rights.
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Proposition of Law V:

Where the presumption against the waiver of Miranda protections is not

overcome by the totality of the circumstances of the waiver, any resultant

statement by a defendant must be suppressed.

Police interrogation of a suspect in custody threatens the Fifth Amendment privilege

against self-incrimination by providing officers with an opportunity to 1) actively compel

confessions through overtly coercive interrogation or 2) passively compel confessions by

exposing suspects to the "inherently coercive" environment created by custodial interrogation.

New York v. Ouarles, 467 U.S. 649, 654 (1984). The procedural safeguards to establish a

prophylactic procedural mechanism to safeguard against coercion during custodial interrogation

were establislled in Miranda v. Arizona, 384 U.S. 436 (1966). Although the warnings provided

do not need to be provided verbatim, the faihire to substantively convey the rights to a defendant

before questioning will result in the suppression of any subsequent statement.

Such rights may be waived by a defendant. Before the prosecution may introduce an

incriminating statement of a defendant, it must prove that the accused voluntarily, knowingly and

intelligently waived his Miranda rights. Miranda at 457. To determine the validity of Mirauda

waiver, courts niust analyze the totality of the oircumstances. To determine the voluntariness of

a waiver, it is necessary to look at the totality of the circumstances, see Arizona v. Fulminante,

499 U.S. 279, 285, (1991) including "the tactics used by the police, the details of the

interrogation, and any characteristics of the accused that inight cause his will easily to be

overborne." LJnited States v. Rohrbaoh, 813 F.2d 142, 144 (8th Cir. 1987); see also United States

v. Jackson, 918 F.2d 236, 241 (1 st Cir. 1990). Though courts must presume that a defendant did

30



not waive his rights, see Jackson, 918 F.2d at 241, the govermnent may prove a waiver by a

preponderance of the evidence. See Colorado v. Connellv, 479 U.S. 157 (1986).

In the present case, the prosecution did not overcome the presumption against the waiver.

It is not contested that the waiver was provided. The defendant's interview with detectives was

taped. However, the combination of the lack of sleep, the alcoliol, the coercive nature of the

setting and defendant's lack of education combined to render the waiver invalid.

Sunnression Hearing Testimonv

Hersie Wesson testified in his suppression hearing. Wesson testified he consumed a great

amount of alcohol on February 25, 2008. TIe ate nothing on the day. (T. 50) He drank a fifth of

Morgan David wine, or Grape Mad Dog on a friend's back porch. That occurred at about 2 to

2:45 pm. Wesson drank two tall 24 ounce cans of Bud Ice. This occurred at 4:00 (T. 51-52, 56,

58) He then drank six or seven inore beers, with the total maximuin being ten. (T. 53) One of

these beers was a small can of beer at the Varhola's. I3e bought another tall Bud Ice from a

Circle K. He drank this about 9:00 pm. He then bought more alcohol in the form of beer from a

drive thru and had another 4-5 at his friends house, "TlZis drinking started at approximately 9:45

pm over the next hour and a half. (T. 73) He went to bed about 11:00 pm.

Wesson had a history of drinking about three times per week. ('T.53) "The last thing he

remembered before being arrested and taken to the police station was laying down at about 11:00

the night before. (T. 56)

Wesson could only remember "bits and pieces" of tl-,c questioning at the police station.

(T. 77) He did not remember being read his Miranda rights. (T. 78, 80, 89) He remembered

talking to the detectives, but did not remember the subject matter because of his intoxication. (T.
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89) I-Ie remembered being in a room with two white men while being chained to a desk.

Wesson was seated, but falling of the chair. (T. 90) One of the men was talking to him. Wesson

did not remember where the other man was during the questioning. (T. 90) The men tried to

bully Wesson. He did not remember if the men offered him anything to eat or how long the

interview lasted. (T. 92)

Doctor Robei-t Belloto testified that he had a Ph.D in pharmacy. He has testified in field

about 60 times, (T.15) Dr. Belloto testified that alcohol is a Central Nervous System depressant.

This means the alcohol will slow ones reactions and dulls ones thinking skills. One will lose

their critical thinking. (T. 18)

Dr. Belloto was asked a hypothetical question. He was asked to estimate the alcohol

level of a man who stood about 57, 150 lbs, had been a ollronic drinker, if not alcoholic for a

long time, started to drink in early afternoon and drank til about 11:00 pm. This man consumed a

bottle of Morgan David wine, seven or eight beers, went to sleep about 3:00 am before being

awakened and question at about 4:00 am. Dr. Belloto estimate that the man's alcohol level

would be between .1 and .24. (T. 26) .08 is the legal limit in Ohio. The doctor thought that he

would be in the iniddle range, or approximately at.17. (T. 29)

This estimate was based on the calculated elimination rate. (T. 27) Dr. Belloto noted that

a chronic alcoholic eliminated alcohol slower than at non-driiilcer would.(T, 33)

State Witnesses

Justin Ingham of the Akron Police Department testified tliat on the day of the homicide,

Wesson was located in the South Arlington residence laying on a bed at 3:30 am.(T. 110) When

the door opened, Wesson peaked, he opened his eyes and just shut them and just laid there. (T.
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99) he had his clothes and shoes on. Wesson did not respond to verbal commands. The officers

then sat Wesson up in his bed. (T. 100) Ingham thought Wesson was "playing opossurn."

Officer Ingham said that they took Wesson's shoes off. Wesson seemed to walk without

difficulty. Ingham did not smell any alcohol. J. 102) Wesson did not speak to the officer. He

did not know if Wesson's eyes were bloodshot. (T. 106) The officer took Wesson's slioes but

did not look into the room for beer cans or a six-pack of beer. (T. 109)

Steve Perch, a toxicologist from the Summit County Medical Examiner's Office, testified

that one with a.081eve1 who had developed a tolerance to alcohol could do the same tasks as a

non-drunk person could do. (T. 119-120) On cross-examination, he altered that testimony by

stating that a chronic alcoholic has a different degree of impairment that a social drinker. (T.

125)

Darell Pai-nell of the Akron Police Departinent testified that he took a penile swab of the

suspect. (T. 132) A tape of an interview was played. 1'he interview was taken at 9:36 am on

February 26, 2008.

Kevin Keballar, a detective with the Akr•on Police Department, testified that he

interviewed Wesson about 4:00 am on Febniary 26, 2008. He interviewed Wesson with

Detective FIarrah for about forty-five minutes. (T. 145) The detective believed that Wesson was

focused. He responded appropriately to Miranda warnings. He did not appear to be intoxicated.

(T. 144)

Wesson was seated at a stainless steel table wiih a fixed seat on either side of it. Wesson

was handcuffed to the table. Detective Han•ah and the witness were the only two in the room

with Wesson. (T. 147, 158) Kellabar did see a beer can in the room. (T. 150) It was not taken
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into evidence. (T. 150) He did not notice Wesson slurring his speech, but acknowledged that

their conversation was limited. The officers did not interview Wesson at the place he was

arrested. (T. 155)

The officers knew that they were going to arrest Wesson at the house. Wesson was held

by an oPficer as he was taken to the paddy wagon. This was standard procedure. (T. 156)

Frank Harrah, a detective with the Akron Police Department, conducted the interview of

Wesson. The interview was conducted for about 45 minutes. Prior to the interview, Detective

Hairali read Wesson his Miranda rights. (T. 159) Wesson did not request an atCorney during this

time. (T. 160) He did not appear to be intoxicated at the time he waived his Miranda rights. (T.

161) The answers provided were appropriate for the questions. (T. 165)

Det. llarrah acknowledged that Wesson told him that he had drmik moonshine and beer

prior to the interview. (T. 166) The interview was recorded. State's Exhibits I and 2.

Miranda Reauirements

The Supreme Court decision in Miranda v. Arizona, 384 U.S. 436 (1966), created a

presumption of a coercive atmosphere in custodial interrogation. The Court decided that where

there is custodial interrogation and government involvement, there is a conclusive presumption.

As a result, any statement that a suspect in that environment gives is presmned to be coerced.

Any statement that is coerced cannot then be used against that suspect.

That presunsption of coerciveness is only overcome if two requirements are met. First, a

suspect must be apprized of certain rights. Then the suspect must issue a valid waiver of those

rights. If both of those requirements are not met, any statement or confession from a suspect in

custodial interrogation is presumed coerced in violation of the suspect's rights. In Miranda, the
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Court twice referred to the rights afforded a suspect in custodial interrogation.

In the present case the totality of the circumstances, the alcohol, the interrogation room,

the handcuffing to the table, and the 4:00 am interrogation rendered the waiver invalid.

Wesson's prior record reflected his lack of education and intellect. The state scene witnesses all

testified that Wesson did not appear intoxicated. But the presumption is that the waiver was

invalid. The combination of factors rendered the waiver invalid. State v. Bdwards (1976), 49

Ohio St.2d 31. The fact that the appellant did not appear intoxicated is insufficient proof of his

knowing intelligent and voluntary waiver of his Fifth Amendnient protections.

The statements taken by police in the case at bar are in violation of the defendant's Fifth,

Sixth and Fourteenth Amendment rights under the Ohio and United States Constitutions. The

admission into evidence of said statements would violate the guarantees contained in the case of

Miranda v. Arizona (1966), 384 U.S. 436.

Proposition of Law VI:

Tampering with Evidence, R.C. §2921.12 and Aggravated Robbery, R.C.

§291.1.01 are allied offenses pursuant to R.C. §2945.21 where the underlying

theft offense and the malcing the element unavailable constitute the same

animus.

The indictment in Count Ten charged Wesson with Tampering with Evidence, R.C.

§2921.12. The tampering of the evidence consisted of Wessort canying the gun that was the

theft element of the aggravated robbery and a cup outside of the house. They were placed under

a bush. Wesson's animus for taking the items from the house was the same as the animus for
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making these items unavailable to the prosecution. Thus, the convictions must be merged.

R.C. §2945.21 implements the protections of the Double Jeopardy Clause of the Fifth

Amendment to the Constitution of the United States and Section 10, Article I of the Ohio

Constitution and prohibits a second punishment for the sasne offense. State v. Brown, 119 Ohio

St.3d 447, 2008 Ohio 4569.

In State v. Brown, su r• , this Court held that where a criminal "statute sets forth two

means of committing the same offense both of which serve the same purpose-preventing physical

harrn to persons-we conclude that the General Assembly did not intend them to be separately

punishable when the offenses result from a single act undertaken with a single animus."

The Brown Court explained:

"In State v. Botta (1971), 27 Ohio St.2d 196, 201, 56 0.O.2d 119, 271 N.E.2d
776, we acknowledged that R.C. 2941.25 is a legislative attempt to codify the
judicial doctrine of merger, i.e., the principle that'a major crime often includes as
inherent therein the component elements of other crimes and that these component
elements, in legal effect, are merged in the major crime.' See also State v. Roberts
(1980), 62 Ohio St.2d 170, 172-173, 16 0.O.3d 201, 405 N.E.2d 247; State v.
Thomas (1980), 61 Ohio St.2d 254; State v. Logan (1979), 60 Ohio St.2d 126, 14
0.O.3d 373, 397 N.E.2d 1345. "I`herefore, the proper disposition of matters
involving allied offenses of similar import comniitted with a single animus is to

merge the crimes into a single conviction."

Present Case

In Wesson's case, the convictions of Tampering with Evidence and Aggravated Robbery

must be rnerged because the animus for the theft of the items and the animus for making the

items unavailable to the police were identical.

Tampering with evidence is defined in R.C. §2921.12 as follows:

A) No person, knowing that an official proceeding or investigation is in progress, or
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(1)

is about to be or likely to be instituted, shall do any of the following:

Alter, destroy, conceal, or remove any record, document, or thing, with
purpose to impair its value or availability as evidence in such proceeding

or investigation;

Theft is an element of aggravated robbery. Theft is defined under R.C. §2913.02 as

(A) No person, with purpose to deprive the owner of property or services, shall
knowingly obtain or exert control over either the property or services in any of the

following ways:

(1) Witliout the consent of the owner or person authorized to give consent;

(2) Beyond the scope of the express or implied consent of the owner or person

authorized to give consent;

(3) By deception;

(4) By threat;

(5) By intimidation.

Allied Offenses Analysis

In State v. Cabrellas, 118 Ohio St.3d 54, 2008 Ohio 1625, this Cottrt clarified that its

holding in State v. Rance ( 1999), 85 Ohio St.3d 632, 1999 Ohio 291, does not require a"strict

textual comparison twder R.C. 2941.25(A). This Court noted that "in determining whether

offenses are allied offenses of similar import under R.C. §2941.25(A), Rance requires courts to

compare the elements of offenses in the abstract, i.e., without considering the evidence in the

case, but does not require an exact alignment of elements." The decision also stated that "if in

comparing the elements of the offenses in the abstract, the offeitses are so similar that the

commission of one offense will necessarily result in commission of the other, then the offenses

are allied offenses of sirnilar import." Cabrales, supra at p. 26.
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Proposition of Law VII:

Victim-impact statements made by or on behalf of family members of the
decedent at the time of sentencing are limited in nature and may not address
the families characterization of and opinions about the crime, the defendant

and the appropriate sentence.

Prior to trial, defense cotmsel filed a motion to prohibit victim impact evidence during the

mitigation phase. On June 27, 2008, the trial court granted the motion. Nevertheless, the state

did produce witnesses prior to the court's filing of its 2929.03(F) opinion who provided victim-

impact statements. While the United States Constitution permits limited conmlents on behalf of

the family of the victim, these comments may not address the families characterization of and

opinions about the crime, the defendant and the appropriate sentence.

Three family members of the victim did address areas that are prohibited by due process

and the Eighth Amendment. Although the statements did address areas that are now permitted

by the United States Supreme Court, the statements all addressed matters that are expressly

prohibited. The cumulative nature of the staternents require a new sentencing hearing.

Limited Area of Allowable Subject Matter for Family Statements to Sentencing Body

The United States Constitution does not prohibit victim-impact evidence per se in capital

cases. Payne v. Tennessee (1991), 501 U.S. 808, 111 S.Ct. 2597. The Supreme Courtheld that

victim-impact evidence did not overstep the bounds of the Fourteentli Amendment unless the

evidence introduced "is so unduly prejudicial that it renders the trial fundamentally unfair." ...

The Court also reasoned that, in tbe same way that defendarit is permitted to introduce relevant

mitigating evidence, the State may allow the prosecutor to "argue to the jury the human cost of

the crime of which the defendant stands convicted." Id., I 11 S.Ct. at 2608-2609. This includes
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evidence and argument relating to the victim's personal characteristics and impact of the death

on his family are legitimate means of informing the sentencer about the specific harm caused by

the defendant's acts. Pavne, 501 U.S. at 825.

While Payne overruled much of the earlier case of Booth v. Maryland, 482 U.S. 496

(1987), Pavne did not oven`ule the provisions in Booth holding that the admission of a victim's

family members' characterizations and opinions about the crime, the defcndant, and the

appropriate sentence are inadmissible and violative of the Eighth Amendment. Payne, 501 U.S.

at 830, 111 S.Ct. at 2611, (note 2). ("This case presents no challenge to the Court's holding in

Booth v. Maryland that a sentencing authority should not receive a third category of information

concerning a victim's family members' characterization of and opinions about the crime, the

defendant and the appropriate sentence." Id. at 830, 835 n.l. See Black v. Collins, 962 F.2d 394,

408 (5th Cir. 1992); Parker v. Bowersox, 188 F.3d 923, 931 (8t° Cir. 1999).

In State v. Post, (1987) 32 Ohio St. 3d 280, this Court originally held that there was a

statutory prohibition against the use victim-impact in Ohio, apart from any constitutional

prohibition. Although Post has not been specifically overruled, this Court has softened the

restriction against such testimony. Victim-impact evidence is now permitted in this state where

it elicits the effect that the victnn's death has had on family niembers. State v. Fautenberrv

(1995), 72 Ohio St.3d 435, 439; State v. Smith (2002), 97 Ohio St.3d 367, 372.

The family's statements in the present case went far beyond the effect that the offense had

upon the victim's family and into area's prohibited by Payne and Booth. A victim's advocate

read a statement on behalf of the Mary Jo Varhola, the victim's wife. It was noted that Emil had

given the defendant money for a bus and paid him money for doing work that had not been
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completed. (Verdict hrg, T. 11) The statement also noted that "I feel Mr. Wesson should get the

death penalty. This was a horrible crime and I don't ever want him to be able to hurt anyone

again." (T. 12)

As noted above, cornments that reflect an opinion about the crime, the defendant and the

appropriate sentence were not overruled by Pane. Consistently, this Court has held that

"[e]xpressions of opinion by a witness as to the appropriateness of a particular sentence in a

capital case violate" a defendant's rights. State v. Huertas (1990), 51 Ohio St.3d 22 syllabus.

The same principle applies to family representatives who express opinions about the penalty at

sentencing hearings. See State v. Goodwin (1999), 84 Ohio St.3d 331, 343; State v. Fautenberry

(1995), 72 Ohio St.3d 435, 438-439.

Paul Varltola, the son of the victim, also commented on the heinous nature of the crime.

He stated:

And for this individual to come into the honle and do wliat he did, and be so
brutal - - yes, he did go to the bathroom, but it was only afterward. He used it
after he did this horrible crime to wash the blood and that off his hands and off his

face in order to leave. (T. 15)

Paul Varhola also urged the sentencing court to protect the elderly because, "we're all getting

older, too. And I just hope that this case brings attention to the problems that society has that

maybe we can prevent somebody else from going through the same problems that our family has

had to endure." (T. 17) The above comments were outside the sphere allowed by Payne.

The most vitriolic statements were made by the third family inember, the nephew of the

Varholas, Dennis Woods. Among his comments were the following:

1. He [Emil] even showed compassion toward Hersie R. Wesson, who repaid the kindness
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by stabbing him five times, including three in the back. Tn one savage instant Hersie R.
Wesson not only took away Emil Varhola's life, but he also killed Iiis dreams and

everything that lre had worked a lifetime to achieve. (T. 21)

2. Aunt Mary was stabbed by Hersie R. Wesson seven times, including one in the heart.
She survived only because Hersie R. Wesson left her for dead. (T. 21)

3. In my opinion, this entire trial has been about the web of lies that Hersie Wesson has
created. Against the backdrop ot' overwhelming testimony to the contrary, he insists on
perpetuating his lies of self-defense. Hersie Wesson has stolen weeks and months of time
from everyone associated with these proceedings because he cannot admit the truth and

cannot take responsibility for his actions. (T. 23)

4. In summary, the worst scum of any society are those that prey on the weak and
defenseless. Hersie R. Wesson is such an itidividual. (T. 25)

5. Only a pathetic coward with no respect for human life would violently attack such people.

(T. 26)

6. Hersie R. Wesson is a menace to society and can never be given the opportunity to kill or
inaim again. The factual statements contained in my impact statement and the facts
presented over this lengthy court proceeding have proved beyond a shadow of a doubt
that justice can only be served if Hersie R. Wesson is sentenced to death. (T. 26)

It is understood that "where such opinion is expressed to the judge only, as was the case

here, it is not reversible error unless there is some indication that the judge actually considered it

in sentencing the defendant to death." State v. Franldin, 97 Ohio St.3d 1, 2002-Ohio-5304, at

¶¶88, citing State v. Fautenberrv (1995), 72 Ohio St.3d 435, 438-439. It would be difficult for a

judge at such a hearing to inform the victim's family that they could provide statements but that

the court would not consider theni for determining the appropriate sentence. The entire purpose

of a victim-impact statement is that they are made for the court to consider them at sentencing.

Here, although the court did not specifically address the statements in its opinion, the court had

reversed itself on the admission of the allowance of the statements. This alone would be an
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indication of a willingness on the part of the panel to consider the family's heartfelt emotions.

In Payne v. Tennessee, the Supreme Court stressed that, "[a]s a general matter ... victim

inipact evidence is not offered to encourage comparative judgments [between different victims]."

501 U.S. at 823. The danger of allowing such is that the statements may evolve into a non-

statutory aggravating factor. That is precisely what happened here.
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Proposition of Law VIII:

The failure to raise and preserve meritorious issues during the culpability
phase results in the denial of a defendant's right to effective assistance of

counsel.

In the present case, counsel failcd to in his duty to represent the appellant in accordance

with the professional norm. The list below does not include the arguments addressed elsewliere

in this brief.

1. Counsel failed to object to the improper indictment which did not include the

mens rea for Aggravated Robbery. This defect appeared in Count Two, R.C.

§2903.01(B) and the R.C. §2929.04(A)(7) specification to Counts Two and Three.

The defect also occurred in the principal charges of Aggravated Robbery in

Counts Seven and Thirteen. See Proposition I.

2. Counsel failed to argue the inadequate proof that Wesson was under detention at

the time of the homicide. Proposition II.

3. Counsel failed to object to the erroneous jury waiver, which permitted the hearing

judge rather than the presiding judge of the court to select the two remaining panel

members. See Proposition IV.

4. Failed to argue that Tainpering with Evidence, Count Ten, should be merged with

Count Seven, Aggravated Robbery. Proposition of Law VI.

5. Counsel failed to object to the introduction of victim-impact statements to the

three judge panel prior to the panels writing of the R.C. §2929.03(F) opinion in

violation of State v. Post (1987), 32 Ohio St3d 380 and Booth v. Maivland, 482
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U.S. 496. Proposition of Law VII..

Effectiveness Standard

T'he United States Suprerne Court set forth the mininium standard for effective assistance

in Strickland v. Washin^,rton (1984), 466 U.S. 68. A two-step test was announced. First, the

defendant must show that counsel's performance was deficient. Second, the defendant must

show that the deficient performance prejudiced the defense. This latter test requires that

counsel's errors were so serious as to deprive the defendant of a fair trial.

Proposition of Law IX:

The death penalty may not be sustained where the cumulative errors that occurred
in the trial deprived the defendant of a fair consideration of the appropriateness of

the death penalty.

The combination of errors by the trial court, the prosecution and the ineffectiveness of the

defense counsel deprived the appellant of a fair trial. The errors, if not individually, combined to

cause the trial to be constitutionally infirm. State v. DeMarco (1987), 31 Ohio St.3d 191. These

errors, as addressed in the Propositions of Law in this brief, combined to violate the Fifth, Sixth,

Eighth and Fourteenth Amendments to the United States Constitution.

Wesson incorporates the other Propositions of Law into this argument. In particular, the

failure of the state to properly present the indictment to the grand jury (Proposition of Law I) and

to try him for having committed the offense while under detention (Proposition of Law II)

allowed the case to proceed to the penalty stage where the law permitted only a conviction of

Murder in violation of R.C. §2903.02.
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Proposition of Law X:

O.R.C. § 2929.04(A)(7) is unconstitutional where the same acts which
constitute the charge of aggravated murder are also used to narrow the class

of death eligible defendants.

In Count Two, the count the prosecution elected to proceed with into the penalty phase,

the State convicted Wesson of Aggravated Murder under R.C. 2903.01(B) (felony-murder). The

underlying felony was Aggravated Robbery. He was also convicted of an aggravating

circumstance which specified that Wesson conimitted aggravated felony-murder while engaged

in the commission of that same Aggravated Robbery. R.C. 2929.04(A)(7); R.C. 2911.01. "I"he

only additional element in the specification was that Wesson was the principal offender in the

Aggravated Murder. This additional factor does not meet the constitutional narrowing

requirement.

Count Two charges that the Wesson appellant trespassed into the residence of the victim,

... while committing or attempting to commit, or fleeing immediately after
committing or attempting to eoinmit aggravated robbery, in violation of Section

2903.01(B) of the Revised Code.

Specification Tliree to this count reads as follows in relevant part:

... that Aggravated Murder was committed while HERSIE R.WESSON was
comn7itting or attempting to commit, or fleeing immediately after committing or
attempting to eommit aggravated robbery, and HERSIE R. WESSON was the
principal offender in the comrnission of aggravated murder...

The problem here is that the acts and facts underlying the specification encompass the

saine exact acts and facts as does the Aggravated Murder. A murder committed for the purpose

of facilitating a theft will constitute felony murder in every case. There is no additional act
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required by the actor to raise the offense to a capital crime. In other words, a homicide,

committed without prior calculation and design, is murder under R.C. §2903.02. If it is done

while facilitating a robbery, the act is raised to aggravated murder. In Wesson's case, the same

act which bumped the charge from murder to aggravated murder, additionally raised the charges

to a capital offense. There is no tnie nairowing of the class of eligible defendants as is

constitutionally required.

Constitutional Narrowing Requirment

Under the Eighth Amendment, states must adopt procedural protections that "assure

consistency, fairness, and ratioiulity in the evenhanded operation of the state law ... to assure that

sentences of deatli will not be 'wantonly' or 'freakishly' imposed..." Proffitt v. Fl.orida, 428

U.S. 242, 260 (1976) (Joint Opinion of Stewart, Powell and Stevens, JJ.) (citation omitted), and

"promote the evenhanded, rational, and consistent imposition of the death sentences under law."

Jurek v. Texas, 428 U.S. 262, 276 (1976) (Joint Opinion of Steward, Powell and Stevens, JJ.)

(citation omitted).

Central to this jurisprudence is the "constitutionally necessary narrowing function" of any

death penalty scheme. Pulle,y v. Harris, 465 U.S. 37, 50 (1984). As the United States Supreme

Court has stated: "Our precedents make clear that a State's capital sentencing scheme must

'genuinely nairow the class of persons eligible for the death penalty."' Arave v. Creech, 507

U.S. Ct. 463 (1993), quoting Zant v. Stephens, 462 U.S. 862, 877 (1983); Lowenfield v. Phelns,

484 U.S. 231, 244 (1988) (discussing narrowing requirement); Barclay v. Florida, 463 U.S. 939,

960 (1983) (Stevens, J., concurring) ("[W]e have stressed the necessity of 'genuinely narrowing

the class of persons eligible for the death penalty."'); Walton v. Arizona, 497 U.S. 639, 110 S.
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Ct. at 3060-3061 (1990) (Scalia, J., concurring).

hi Lowenfield v. Phelys, 484 U.S. at 244 the Court stressed the dual function of "genuine

narrowing:"

To pass constitutional muster, a capital sentencing scheme must genuinely narrow
the class of persons eligible for the death penalty and must reasonably justify the
imposition of a more severe sentence on the defendant compared to others found

guilty of inurder.

"When the purpose of a statutory aggravating circumstance is to enable the sentencer to

distinguish those who deserve capital punishment from those wlro do not, the circumstance must

provide a principled basis for doing so." Arave v. Creech, sur. at 473, citing Lewis v. Jeffers,

497 U.S. 764, 776 (1990) and Godfrey v. Georgia, 446 U.S. 420, 433 (1980).

"Genuine narrowing" serves its Eighth Amendment purpose by reducing the opportunities

for the "freakish" and "wanton" imposition of the death penalty in two ways. First, "narrowing"

limits the class of inurderers for whom the death sentence can be considered. By restricting

eligibility, it assures that the death penalty cannot be imposed indiscriminately. See, e.g., Walton

v. Arizona, 110 S. Ct. at 3090 (Stevens, J., dissenting) ("The risk of arbitrariness condemned in

Furman is a function of the size of the class of convicted persons or eligible for the death

penalty.") Second, "narrowing" limits the death penalty to those murderers whose culpability

makes the death penalty particularly appropriate, insuring rationality by avoiding purely arbitrary

sentencing. Not all rnttrderers may be sentenced to death, and those who receive the death

penalty must be rationally distinguishable from those wrio do not on grounds that reflect their

respective degrees of culpability.

This Court has also acknowledged the constitutional requirement of narrowing in State v.
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Henderson (1988) 39 Ohio St.3d 24, 28-29. T'here the court found the 1981 statute

constitutional, "the Ohio General Assernbly has coniplied with Zant, supra, by narrowing the

class of death-eligible aggravated nnirders."

The use of aggravated robbery as an aggravating circumstance is inadequate for

narrowing. Had Wesson been found of a prior caiculation and design killing, bootstrapping

would not be a problem. There, the aggravated robbery would have raised what was already an

aggravated murder into the capital realm. Wesson was acquitted of Count One, which alleged

prior calculation and design.

Furthermore, the Ohio statute as a whole does not satisfy the narrowing requirement

under Lowenfield because it fails to narrow the class of death eligible defendants at either the

guilt or penalty phase. Lowenfield, 484 U.S. at 246. The narrowing function can be provided at

the guilt phase if the legislature narrows the definition of capital offenses. Id. However, the Ohio

legislature has not defined capital offenses. Unlike the statute in Lowenfield, where a finding of

guilty of fn•st degree murder makes a defendant death eligible; in Olrio a jury finding that a

defendant is guilty of aggravated murder does not make that person death eligible. An Ohio jury

must also find the defendant guilty of an aggravating circumstance in R.C. 2929.04(A).

Therefore, Ohio does not narrow at the guilt phase.

The second option is to "provide for nan'owing by jury findings of aggravating

circumstances at the penalty phase." Id. However, Ohio does not require proof of the

aggravating circumstances at the penalty phase. The evidence supporting the aggravating

circumstance is introduced at the guilt phase and the jury finding is made at the guilt phase.

Tlierefore, the Ohio statute in relation to Aggravated Robbery as an element fails to narrow at the
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penalty phase as well. No effective narrowing is performed when a capital defendant is indicted

for felony-murder with the felony-murder specification.

The Supreme Court has suminarized this requirement as follows:

To pass constitutional muster, a capital sentencing scheme nsust "genuinely
narrow the class of persons eligible for the death penalty and must reasonably
justify the imposition of a more severe sentence on the defendant compared to

others found guilty of murder." Zant v. Stephens, 462 U.S. 862, 877, 103 S. Ct.

2733, 77 L. Ed. 2d 235 (1983); e£ Gregg v. Georgia, 428 U.S. 153, 96 S. Ct.

2909, 49 L. Ed. 2d 859 (1976). Under the capital sentencing laws of most States,
the jury is required during the sentencing phase to find at least one aggravating

circumstance before it may iinpose death. Id., at 162-164 (reviewing Georgia

sentencing scheme); Proffitt v. Florida, 428 U.S. 242, 247-250, 96 S. Ct. 2960, 49

L. Ed. 2d 913 (1976) (reviewing Florida sentencing scheme). By doing so, the jury
narrows the class of persons eligible for the death penalty according to an

objective legislative definition. Zant, supra, 462 U.S., at 878 ("[S]tatutory

aggravating circumstances play a constitutionally necessary function at the stage
of legislative definition: they circumscribe the class of persons eligible for the

death penalty°).

As noted above, this Court has also acknowledged the constitutional requirenrent of

narrowing in State v. Henderson (1988) 39 Ohio St.3d 24, 28-29. There this Court found the

1981 statute constitutional; "the Ohio General Assembly has complied with Zaait, supra, by

narrowing the class of death-eligible aggravated murders."

The aggravating circunistance in this case was rendered meaningless, because the

aggravated murder statute is essentially the same. Once the panel found Wesson guilty of

aggravated murder, they did not even need to think about the aggravating circumstance, because

it exactly mirrored the charge.

In finding the statue constitutional in Henderson, this Court relied on the analysis set forth

by the United States Supreme Court in Lowenfield supra:
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First, the legislature may broadly define capital offenses and provide for
narrowing by jury findings of aggravating circumstances at the penalty phase.
Second, the legislature tnay itself narrow the definition of capital offenses so that
the jury finding at the guilt phase responds to this concern.

At the tinie Henderson was decided, the Ohio statute was narrowly defined so that the jury

finding of aggravated murder and the additional required fiiiding of the aggravating circumstance

niet constitutional safeguards. But now, the legislature has "broadly defined the capital

offenses," that is, that nttmerous additional aggravating factors have been added to the statute,

but has provided for no narrowing by jttry findings of aggravating cirettmstanecs. The current

statutory scenario is constitutionally inadequate.
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Proposition of Law XI:

The death penalty cannot be upheld where the reviewing court fails to follow the
statutory provisions regarding the proportionality review of the defendant's

sentence.

The state of Ohio's purported proportionality review is best summarized by the dissent of

Justice Paul Pfeifer, one of the authors of Ohio's death penalty statute, in State v. Muwh_v,

(2001) 91 Ohio St.3d 516, 563-564. Justice Pfeiffer called Ohio's failure to properly address the

proportionality statute as "ethically indefensible."

We are required by statute to conduct a proportionality review in which we
"consider whether the sentence is excessive or disproportionate to the penalty
imposed in similar cases." R.C. 2929.05(A). This court has construed this
language to limit review to similar cases in which the death penalty was imposed.
State v. Steffen (1987), 31 Ohio St.3d 111, 31 OBR 273, 509 N.E.2d 383,
paragraph one of the syllabus. However, the "similar cases" language of R.C.
2929.05(A) is ambiguous. A nairow interpretation, such as this court's current
one, is a possibility. Another is that "similar cases" refers more broadly to all
factually similar cases, whether or not a capital specification was charged or

proved.

In my view, Murphy should be compared to the universe of all Ohio cases in
which a person was killed during the course of a robbery, not just to cases in
which a person was killed during the course of a robbery and in which a sentence
of death was imposed. When we compare a case in which the death penalty was
imposed only to other cases in which the death penalty was imposed, we
continually lower the bar of proportionality. The lowest common denominator

becomes the standard. This result is ethically inclefensible. (Emphasis added)

Murnhv, 91 Ohio St.3d at 563-564.

This issue may yet receive federal scrutiny. In turning down a certiorari request in

Walker v. Georgia, 555 U.S. _, 129 S. Ct 453, 455 (2008), Justice Stevens noted his

displeasure of the perfunctory nature of (ieorgia's proportionality review:

Rather than perfor-m a thorough proportionality review to mitigate the heightened
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rislcs of arbitraiiness and discrimination in this case, the Georgia Supreme Court
carried out an utterly perfunctory review. Its undertaking consisted of a single
paragraph, only the final sentence of which considered whether imposition of the
death penalty in this case was proportionate as compared to the sentences imposed
for similar offenses. And even then the court stated its review in the most
conclusory tenns: "The cases cited in the Appendix support our conclusion that
[petitioner's] punishnient is not disproportionate in that each involved a deliberate
plan to kill and killing for the purpose of receiving something of monetary value."

Id., at 782, 653 S. B. 2d, at 447-448. The appendix consists of a string citation of
21 cases in which the jury imposed a death sentence; it makes no reference to the
facts of those cases or to the aggravating circumstances found by the jury. Had
the Georgia Supreme Court loolced outside the universe of cases in which the jury
imposed a death sentence, it would have found numerous cases involving offenses
very similar to petitioner's in which the jury imposed a sentence of life

iinprisonment.

Ohio's proportionality statute, R.C. §2929.05, rnandated the Ohio Supreme Court to

conduct a proportionality review witll, as Justice Pfeiffer wrote, the entire universe of similarly

charged defendants, not just those who actually receive the death penalty. Because the latter

standard is being implemented, there is no review being carried out as was intended by the state's

legislature. Not surprisingly, the Ohio Supreme Court has never reversed a sentence of death

because it was disproportionate. There is always a similarly convicted defendant who has

received the death penalty. If one other person has received the penalty of death, then the

sentence is proportional.

It is understood that there is no federal constitutional right to a proportionality review of

one's sentence of death. Pulley v. Harris, 465 U.S. 37 (1984). Thus, the question here is whether

the Ohio statute has created a liberty interest for the defendant that the state may not ignore. The

answer here is unequivocally "yes." The failure of the Ohio courts to protect this interest is

violative of federal due process.
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In addition, R.C. §2929.05 plays an essential part in the narrowing requirement of Ohio's

statutory scheme. Ohio's narrowing is not simply limited to the designation of aggravators

pursuant to R.C. §2929.04(A). "I'he legislature include the proportionality statute to further

narrow the death-eligible defendants. The faihxre of the Ohio Supreme Court to carry-out the

scheme renders the statutory fiamework unconstitutional. Zant v. Stephens, 462 U. S. 862, 877

(1983).

When the Ohio Legislature reetiaeted the death penalty, it required the appellate courts of

Ohio to conduct a proportionality review of any death sentence that it reviews. R.C. §2929.05.

(attached hereto). R.C. §2929.05(A) provides that Ohio Appellate courts sball make a de novo

review of all the evidence and facts in the case to determine if the sentence of death is

appropriate: "In determining whether the sentence of death is appropriate, the court of appeals

and the supreme court shall consider whether the sentencc is excessive or disproportionate to the

penalty imposed in other cases." The statute mandates that Ohio appellate courts perform a

cross-ease proportionality review to determine appropriateness and excessiveness in the sentence.

Cross-case proportionality review is an additional safeguard against the arbitrary and capricious

sentencing condemned in Furman v. Georeia, 408 U.S. 238 (1972).

To ensure that the courts had a sufficient body of data by which to conduct a

proportionality review, the Legislah.ire created an information-gathering system for capital cases.

O.R.C. § 2929.021 R.C. §2929.03(Fi), and §2929.05(A). "I'he trial courts in Ohio have

consistently ignored the dictates of these Legislative mandates, 'tncrcby creating a proportionality

system that is arbitrarily and capriciously iniplemented such that it is tilted toward death.

The Ohio Legislature has insisted that prior, to any individual being executed a
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proportionality review, made in the context of'a defined data base, must be undertaken. O.R.C. §

2929.05(A). Such a proportionality review is the `scheme' to `provide adequate standards to

guide the decision' of the appellate and Supreine courts' upliolding and ultimately affirming the

imposition o£ a death sentence. This proportionality scheme serves to limit the appellate and

Supreme courts' discretion, to guide the court in upholding and giving effect to the ultimate

sentence. In this regard, if any state court acts with significant discretion in affording a Appellant

his statutory rights, it must also act in accordance with the Due Process Clause of the United

States Constitution. See Evitts v. Lucey, 469 U.S. 387 (1985); Goldberg v. Kelly, 397 U.S. 254

(1970). Without honest comparative proportionality review, there is absolutely no guarantee that

similarly situated defendts, charged and convicted for similar crintes, will not be treated

differently. Without honest comparative proportionality review there is an abuse of discretion,

because the courts' discretion must be guided by the Legislatively mandated data base against

wliich that proportionality review is to be conducted. Without honest comparative

proportionality review irrationality and arbitrariness, even discrimination, are likely to be the

norm. Consequently, Appellant has a due process and a corresponding liberty interest in having a

properly tmdertaken proportionality review.

In State v. Steffen, 31 Ohio St. 3d 111 (1987), this Cotirt held that "the proportionality

review required by O.R.C. §2929.05(A) is satisfied by a review of those cases already decided by

the reviewing court in which the deatlt penalty has been imposed." Id., at 123-124. However, the

appellant asserts that only reviewing cases in which the death penalty was imposed does not

result in a fair proportionality review. Instead, it results in a system without meaningful analysis,

void of unbiased comparisons and it also seives to "rubber stamp" all death verdicts.
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Ohio's proportionality statutes very specifically inform the appellate and Supreme Courts

and that they "shall" create a very specific database, (O.R.C. §2929.02 and .03), and that they

"shall" make a proportionality review in the context of that data base.

In Ohio v. Jenkins, 5 Ohio St.3d 164, 208-209, (1987), this Court acknowledged the Ohio

Legislatare's purpose behind mandating the specific information sought to be collected in

§2929.02 and .03:

To aid the courts in conducting their proportionality review under O.R.C.

2929.05, O.R.C. 2929.021 requires that certain information be provided to the
Ohio Supreme Court with respect to capital indictments issued or disnrissed.
Also, under O.R.C. 2929.03(F), trial judges rendering opinions in capital cases

are required to file copies of those opinions with their court of appeals and with

the Ohio Supreme Court. O.R.C. 2929.05(A) also requires courts of appeals to

file copies of their sentencing opinions with the Ohio Supreme Court. The

purpose of these provisions is to provide the reviewing courts with some basis for
reviewing the proportionality of the iniposition of the death sentence in
comparison iviih sentences entered in similar cases. (enrphasis added)

The Ohio Legislature required the court or panel to write a decision when a life sentence was

imposed:

The cotnt or the panel of three judges, when it imposes sentence of death, shall
state in a separate opinion its specific findings as to the existence of any of the
mitigating factors set forth in division (B) of section 2929.04 of the Revised Code,
the existence of any other mitigating factors, the aggravating circumstanees the
offender was found guilty of committing, and the reasons wliy the aggravating
circumstances the offender was fotmd guilty of committing were sufficient to
outweigh the mitigating factors. The court or panel, when it imposes life
imprisonment under division (D) of this section, shall state in a separate opinion
its specific findings of which of the mitigating factors set forth in division (B) of
Section 2929.04 of the Revised Code it found to exist, what other mitigating
factors it fotimd to exist, what aggravating circumstances the offender was foLirid
guilty of committing, and why it could not find that these aggravating
circumstances were sufficient to outweigh the mitigating factors. The Court or
panel shall file the opinion required to be prepared by this division with the Clerk
of the appropriate Court of Appeals and with the Clerk of the Supreme Court
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within fifteen days after the court or panel iinposes sentence. The judgment in a
case in which a sentencing hearing is held pursuant to this section is not final until

the opinion is filed.

R.C. §2929.03(F)

The statute is clear and concise: when the court imposes a life sentence, it shall make

specific findings. There exists no rational reason to have a trial judge make findings of fact

when (s)he rejects a jury's deatli recommendation and not make such findings wlien (s)he accepts

a life recommendation. In botli cases, findings of fact are needed to have a complete data bank

for the purposes of O.R.C. §§ 2929.02 1; 2929.03(G), and 2929.05(A).

By only considering eases in which the death penalty has been imposed, it is the

equivalent of having an automatic rule of affirmance, whieh, in a weighing state like Ohio, is

unconstitutionally invalid. Lockett v. Ohio, 438 U.S. 586 (1978); F,d 'n .s v. Oklahoma, 455 U.S.

104 (1982). Since 1981, not one Ohio court has found that a death sentence is disproportionate.

This is the best evidence available that the proportionality review sanctioned in State v. Steffen is

unfair.

The failure to properly conduct a meaningful proportionately review is violative of the

Due Process Clause of the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Constitution.
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Proposition of Law XII:

The death penalty is unconstitutional as presently administered in Ohio.

The Eighth Ainendment to the United States Constitution and Article I, § 9 of the Ohio

Constitution prohibit the infliction of cruel and unusual punishtnent. The Eighth Amendment's

protections are applicable to the states tlirough the Fourteenth Ainendment. Robinson v.

California, 370 U.S. 660 (1962). Punishment that is "excessive" constitutes cruel and unusual

punislmient. Coker v. Georeia, 433 U.S. 584 (1977). The underlying principle of governmental

respect for human dignity is the CourCs guideline to determine whether this stattite is

constitutional. See Furman v. Georeia, 408 U.S. 238 (1972) (Breiman, J., concurring); Rhodes v.

Chaptnan, 452 U.S. 337, 361 (1981); I'rop v. Dulles, 356 U.S. 86 (1958). The Ohio scheme

offends this bedrock principle in the following ways:

A. Arbitrary and unequal punishment

The Fourteenth Amendment's guarantee of equal protection requires similar treatment of

similarly situated persons. This right extends to the protection against cruel and unusual ptmishment.

Funnan, 408 U.S. at 249 (Douglas, J., concurring). A death penalty imposed in violation of the

Equal Protection guarantee is a cruel and unusual punishment. ee id. Any arbitrary use of the death

penalty also offends the Eightli Amendment. ld.

Ohio's capital punishment sclieme allows the death penalty to be imposed in an arbitrary and

discriminatory manner in violation of Ftuman and its progeny. Prosecutors' virtually uncontrolled

indictmentdiseretionallowsarbitraryanddiscriminatoryimpositionofthedeathpenalty. Mandatory

death penalty statutes were deemed fatally flawed because they lacked standards for imposition of

a death sentence and were therefore removed from judicial review. Woodson v. North Carolina, 428
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U.S. 280 (1976). Prosecutors' uncontrolled discretion violates this requirement.

Ohio's system imposes death in a racially discriminatory manner. Blacks and those who kill

white victirns are much more likely to get the death penalty. While Afriean-Americans are less than

twenty percent of Ohio's population, about half of Ohio's death row inmates are African-American.

(See Death Penalty Statistics, maintained by the Office of the Ohio Public Defender, as of Jan. 24,

2000). While few Caucasians are sentenced to death for killing African-Americans, over thirty

Afi•ican-Ainericans sit on Ohio's death row for killing a Caucasian.

Ohio's statistical disparity is consistent with national findings. The General Accounting Office

foundvictim's race influential at all stages, with stronger evidence involving prosecutorial discretion

in charging and trying cases. "Death Penalty Sentencing: Research Indicates Pattern of Racial

Disparities," U.S. General Accounting Office, Report to Senate and House Committees on the

Judiciary (February 1990).

Ohio courts have not evaluated the implications ofthese racial disparities. While the General

Assembly established a disparity appeals practice in post-conviction that may encourage the Ohio

Suprerne Court to adopt a rule requiring tracking the offender's race, Ohio Rev. Code

§2953.21(A)(2), no rule has been adopted. Further, this practice does not track the victim's race

and does not apply to crimes committed before July 1, 1996. In short, Ohio law fails to assure

against race discrimination playing a role in capital sentencing.

Due process prohibits the taking of life unless the state can show a legitimate and eompelling

state interest. Commonwealth v. O'Neai II, 339 N.B.2d 6706, 678 (Mass. 1975) (Tauro, C.J.,

concurring); Utah v. Pierr e, 572 P.2d 1338 (Utah 1977) (Maughan, J., concurring and dissenting).

Moreover, where fundamental rights are involved personal liberties cannot be broadly stifled "when
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the end can be more narrowly achieved." Shelton v. Tucker, 364 U.S. 479 (1960). The United

States Supreme Court has recognized that the fundamental right to "life" deserves the highest

protection possible under the Fourteenth Amendment's protection of "life, liberty and property."

Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a distinct

"life" interest protected by the Due Process Clause in all stages of a capital case, above and beyond

protected liberty and property interests). Death is different; for that reason more process is due,

not less. See Lockett v. Ohio, 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S. 280

(1976). To imperil this protected, fundamental life interest, the State must show that it is the "least

restrictive means" to a"compelling governmental end." O'Neal, 339 N.E.2d at 678.

Despite the most exhaustive research by noted experts in the field, there is no convincing

evidence that the death penalty is a deterrent superior to lesser punishment. "In fact, the most

convincing studies point in the opposite direction." ld. at 682. Studies in Ohio, more particularly,

have similarly failed to show any deterrent effect by iniposition of the death penalty. Over twenty

years ago, a study spanning fi fty (50) years of executions in Ohio found no evidence that executions

have any discernible negative effect on homicide rates. Ohio Legisl. Serv. Comm'n., Capital

Punishment (1961). See also Bailey, The Deterrent Effect of the Death Penalty for Murder in Ohio.

A Time-Series Analysis, 28 Cleve. St. L. Rev. 51, 68, 70 (1979). '1'he Supreme Court of Ohio has

not addressed the isstic of lack of evidence supporting detet-rence in its previous decisions upholding

the death penalty.

The death penalty is neither the least restrictive nor an effective means of detetrence. Botli

isolation ofthe offender and retribution can be effectively served by less restrictive means. Society's

interests do not justify the death penalty.
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B. Unreliable sentencing procedures

The Due Process and Equal Protection Clauses prohibit arbitrary and capricious procedures

in the State's application of capital punishment. Gregg v. Georeia, 428 U.S. 153, 188, 193-95

(1976); Furman, 408 U.S. at 255, 274. Ohio's scheme does not meet those requirements. The

statute does not require the State to prove the absence of any mitigating factors or that death is the

only appropriate penalty.

The statutory scheme is ttnconstitutionally vague which leads to the arbitrary imposition ofthe

death penalty. The language "that the aggravating circumstances ... outweigh the mitigating factors"

invites arbitrary and oapricious jury decisions. "Outweigh" preserves reliance on the lesser standard

of proof by a preponderance of the evidence. The statute requires only that the sentencing body be

convinced beyond a reasonable doubt that the aggravating circumstances were marginally greater

than the mitigating factors. This creates an tmacceptable risk of arbitrary or capricious sentencing.

Additionally, the mitigating circumstances are vague. The jury must be given "specific and

detailed guidance" and be provided with "clear and objective standards" for their sentencing

discretion to be adeqtiately channeled. Gregg; Godfrey v. Georaia, 446 U.S. 420 (1980).

Ohio courts continually hold that the weighing process and the weight to be assigned to a

given factor is within the individual decision-maker's discretion. State v. Fox, 69 Ohio St. 3d 183,

193, 631 N.E.2d 124, 132 (1994). Giving so much discretion to juries inevitably leads to arbitrary

and capricious judgments.

Empirical evidence is developing in Oliio and around the countiy that, under commonly used

penalty phase jury instructions, juries do not understand their responsibilities and apply inaccurate

standards for decision. See Cho, Capital Confusion• The Effect of Jury Instructions on the Decision

60



To Impose Death, 85 J. Crim. L. & Criminology 532, 549-557 (1994), and findings of Zeisel

discussed in Free v. Peters, 12 F.3d 700 (7th Cir. 1993). This confusion violates the Federal and

State Constitutions. Because of these deficiencies, Ohio's statutory scheme does not meet the

requirements of Furman and its progeny._

C. Induced ineffective assistance of counsel and denial of an impartial jury

Ohio's capital statutory scheme provides for a sentencing recommendation by the same jury

which determines the facts at trial if Defendant is found guilty. This procedure violates Defendant's

rights to effective assistance oi' counsel and to a fair trial before an inipartial jury as guaranteed by

the State and Federal Constitutions.

Ohio's bifurcated capital trial process with the same jury violates Defendant's right to

effective assistance of counsel as guaranteed under the Sixth and Fourteenth Amendments to the

tJnited States Constitution; MeMann v. Ricliardson, 397 U.S. 759, 771, n.14 (1970); Powell v.

Alabama, 287 U.S. 45,47 (1932); Ohio Const. art. I§§ 10 & 16; State v. Hester, 45 Ohio St. 2d 7l,

341 N.E.2d 304 (1976).

First, under the operation of the current statute, if counsel argues to the jury a defense which

loses at the guilt phase of the trial, in effect he is forced to simultaneously destroy Defendant's

credibility prior to the start of the trial's sentencing phase. By invoking the defendant's right to

strenuously argue for his innocence in the first phase, a loss for the defense in the first phase means

that counsel will have significantly reduced the credibility desperately needed to successfully argue

for a life sentence.

'Che legislature should have eliminated this constitutional dilemma by providing for two

separate juries, the first for determining guilt and the second for determining punishment. It is
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respectfully suggested that at the second trial the prosecuting attorney would be allowed to reiterate

the specific evidence of aggravating circumstances. This proposed order of trial would eliminate the

impairment of the right to bave a defense presented with the effective assistance of counsel. The

State essentially has "prevented (counsel) from assisting the accused during a critical stage of the

proceeding." United States v. Cronic, 466 U.S. 648, 659, n.25 (1984). This creates constitutional

error without any showing of prejudice necessary. Id.

T'he State's claim that it has an interest in having a single jury for both phases of the trial and

that this should surmowit the Defendant's riglit to a fair and impartial trial pliase jury is also belied

by the Attorney General's recent efforts in the Ohio legislature (through II.B. 585 and S.B. 258,

introduced early 1996) to require that a second jury be selected for purposes of resentencing trials

wllen a capital defendant's death sentence is overtuined on appeal. The Attorney General's present

claim that this two juiy practice would be workable and inexpensive flies in the face of the State's

earlier urgings against just such a two-jury practice at the initial trial. The State cannot have it both

ways, and the capital criminal justice system must not force defendants into trial before a less than

impartial jury. No Ohio court has yet considered the impact that the State's contradictory positions

have on the fairness of the present capital scheine.

Under Ohio's death penalty statutory scheme, an intolerable risk exists that a defendant's life

may be put in the hands of a hostile venire, which in effect creates uncertainty in the reliability of

the determination reached. Such a risk cannot be tolerated in a capital case. Beok v. Alabama, 447

U.S. 625, 638 (1980). Therefore, the statute must be struck down as an unconstitutional violation

of Defendant's right to an impartial jury under the State and Federal constitutions.
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D. Lack of individualized sentencing

The Ohio statutes are unconstitittional because they require proof ofaggravating circumstances

in the trial phase of the bifurcated proceeding. The Supreme Court of the United States has approved

schemes that separate the consideration of aggravating circumstances from the determination of guilt.

Those schemes provide an individualized determination and narrow the category of defendants

eligible for the death penalty. See Zant v. Stephens, 462 U.S. 862 (1983); Barclay v. Florida, 463

U.S. 939 (1983). Ohio's statutory scheme cannot provide for those constitutional safeguards.

The jury must be free to determine iether death is the appropriate pttnishment for a

defendant. Requiring proof of the aggravating eircumstances simultaneously with proof of guilt

effectively prohibits a sufficiently individualized determination in sentencing as required by post-

Furman cases. See Woodson, 428 U.S. at 961. This is especially prejudicial because this is

acconiplished without consideration of any mitigating factors.

E. Defendant's right to a jury is burdened

The Obio scheme is unconstitutional because it imposes an impermissible risk of deatlr on

capital defendants who choose to exercise their right to ajury trial. A defendant who pleads guilty

or no contest benetits from a trial judge's discretion to dismiss the specitications "in the interest of

justice." Ohio R. Crim. P. 11(C)(3). Accordingly, the capital indictment may be dismissed

regardless of mitigating circtimstances. There is no corresponding provision for a capital defendant

who elects to proceed to trial before a jury.

Justice Blackmun fomid this discrepancy to be constitutional crror. Lockett v. Ohio, 438 U.S.

586, 617 (1978) (Blackmun, J., concurring). This disparity violated United States v. Jackson, 390

U.S. 570 (1968), and needlessly burdened the defendant's exercise of his right to a trial by jury.
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Since the Supreme Court's decision in Lockett, this infirmity has not been cured and Ohio's statute

remains unconstitutional.

F. Mandatory submission of reports and evaluations

Ohio's capital statutes are unconstitutional because theyrequire submission ofthe pre-sentence

investigation report and the mental evaluation to the jury or judge once requested by a capital

defendant. Ohio Rev. Code §2929.03(D)(1). This mandatory submission prevents defense counsel

from giving effective assistance and prevents the defendant from etiectively presenting his case in

mitigation.

G. The definition of mitigating factors in Ohio Rev. Code §2929.04(B)(7) violates the

reliability component of the Eighth Amendment

"Any other factors that are relevant to the issue of whether the offender should be sentenced

to death" may be introduced as mitigation under Ohio Rev. Code §2929.04(B)(7) (emphasis added).

The court's charge and the definition in Ohio Rev. Code §2929.04(B)(7) are unconstitutional. Both

permit the sentencer to convert (B)(7) mitigation into reasons for imposing death.

T'he Bighth Amendment requires that the class of death eligible offenders be narrowly and

rationally guided by state law. McCleskey v. Kemp, 481 U.S. 279, 305 (1987). In Ohio, the factors

that make a defendant death-eligible are detailed in Ohio Rev. Code §2929.04(A). The (B)(7)

definition eviscerates the nairowing achieved by Ohio Rev. Code §2929.04(A) because it literally

invites the sentencer to consider any factor relevant to imposing death. That language ereates a

"reasonable likelihood" that the sentencer will view proffered (B)(7) mitigation as a nonstatutory

aggravator, rather than evidence that weighs against a death sentence. See Stri nizer v. Black, 503
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U.S. 222, 231-235 (1992); Boyde v. Califomia, 494 U.S. 370, 380-81 (1990).

The (B)(7) definition also precludes the jury from giving mitigating evidence its full

consideration and effect. The intent was to allow the jury to consider all relevant evidence

supporting a life sentence. See Lockett v. Ohio, 438 U.S. 586; see also O.R.C §2929.04(C). Poor

wording frustrates the General Assembly's intent. The definition shifts the focus of the (B)(7)

mitigating evidence to reasons to impose a death sentence. Because (B)(7) mitigating evidence can

be constnied as an aggravating factor, it is stripped of its full mitigating effect. To satisfy the Eighth

Amendment, each actor in the capital sentencing scheme must be able to give consideration and full

mitigating effect to all relevant mitigating evidence offered by the defendant. Pen ,r^ 5̂ naugh, 492

U.S. 302; Eddinszs v, Oklahoma, 455 U.S. 104; Lockett, 438 U.S. 586. See Graham v. Collins, 506

U.S. 461, 510 (1993) (Souter, J. dissenting).

H. Ohio Rev. Code §2929.04(A)(7) is constitutionally invalid when used to aggravate

Ohio Rev. Code §2903.01(B) aggravated murder

"[T]o avoid [the] constitutional flaw of [vagueness and over breadth under the Eighth

Amendment], an aggravating circumstance must genuinely narrow the class of persons eligible for

the deathpenalty and inust reasonably justify the imposition oPa more severe sentence of a defendant

as compared to others found guilty of (aggravated) murder." Zant v. Stephens, 462 U.S. 862, 877

(1983). Ohio's statutory scheme fails to meet this constitutional requirement because Ohio Rev. Code

§2929.04(A)(7) fails to genuinely narrow the class of individuals eligible for the death penalty.

Ohio Rev. Code §2903.01(B) defines the category of felony-murderers. If any factor listed

in Ohio Rev. Code §2929.04(A) is specified in the indictment and proved beyond a reasonable doubt
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the defendant becomes eligible for the death penalty. Ohio Rev. Code §§2929.02(A) and 2929.03.

The scheme is unconstitutional because the Ohio Rev. Code §2929.04(A)(7) aggravating

circumstance merely repeats, as an aggravating circumstance, factors that distinguish aggravated

felony-rnurder from murder. Ohio Rev. Code §2929.04(A)(7) repeats the definition offelony-murder

as alleged, which automatically qualifies the defendant for the death penalty. Ohio Rev. Code

§2929.04(A)(7) does not reasonably justify the imposition of a more severe sentence on felony-

murderers. But, the prosecuting attorney and the sentencing body are given unbounded discretion

that maximizes the risk of arbitrary and capricious action and deprivation of a defendant's life

without substantial justification. The aggravating circumstance must therefore fail. Zant, 462 U.S.

at 877.

As compared to other aggravated murderers, the felony-murderer is treated more severely.

Each Ohio Rev. Code §2929.04(A) circmnstance, when used in connection with Ohio Rev. Code

§2903.01(A), adds an additional measure of culpability to an offender such that society arguably

should be permitted to punish him more severely with death. But the aggravated murder defendant

alleged to have killed during the course of a felony is automatically eligible for the death penalty -

not a single additional proof of fact is necessary.

The killer who kills with prior calculation and design is treated less severely, which is also

nonsensical because his blameworthiness or moral guilt is higher, and the argued ability to deter him

less. From a retributive stance, this is the most culpable of mental states. Comment, The

Constitutionality flmposing the Death izenalty for Feiony Murder, 15 lious. L. Rev. 356, 375

(1978).

Felony-murder also fails to reasonably justify the death sentence because the Supreme Court
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of Ohio has interpreted Ohio Rev. Code §2929.04(A)(7) as not requiring that intent to commit a

felony precede the murder. State v. Williams, 74 Ohio St. 3d 569, 660 N.E.2d 724, syl. 2 (1996).

The asserted state interest in treating felony-murder as deserving of greater punishment is to deter

the commission of felonies in which individuals may die. Generally courts have required that the

killing result from an act done in furtherance of the felonious purpose. Id., referencing the Model

Penal Code. Without such a limitation, no state interest justifies a stiffer punishment. The Ohio

Supreme Court has discarded the only arguable reasonable justification for the death sentence to be

itnposed on such individuals, a position that engenders constitutional violations. Zant v. Stephens,

462 U.S. 862 (1983). Further, the Supreme Court of Ohio's current position is inconsistent with

previous cases, thus creating the likelihood of arbitrary and inconsistent applications of the death

penalty. See e. ., State v. Rojas, 64 Ohio St. 3d 131, 592 N.E.2d 1376 (1992).

Equal protection of the law requires that legislative classifications be supported by, at least,

a reasonable relationship to legitimate State interests. Skinner v. Oklahoma, 316 U.S. 535 (1941).

The State has arbitrarily selected one class of murderers who may be subjected to the death penalty

automatically. This statutory scheme is inconsistent with the purported State interests. The most

brutal, cold-blooded and premeditated murderers do not fall within the types of murder that are

automatically eligible for the deatli penalty. There is no rational basis or any State interest for this

distinction and its application is arbitraiy and capricious.

1. Ohio Rev. Code §§2929.03(D)(1) and 2929.04 are unconstitutionally vague

Ohio Rev. Code g2929.03(1))(1)'s reference to "tlie nature and eircumstanees of the

aggravating circumstance" incorporates the nature and circumstances of the offense into the factors

to be weighed in favor of death. The nature and circumstances of an offense are, however, statutory
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mitigating factors under Ohio Rev. Code §2929.04(B). Ohio Rev. Code §2929.03(D)(1) makes

Ohio's death penalty weighing scheme unconstitutionally vague because it gives the sentencer

unfettered discretion to weigh a statutory niitigafing factor as an aggravator.

To avoid arbitrariness in capital sentencing, states rnust liniit and channel the sentencer's

discretion with clear and specific guidance. Lewis v. Jeffers, 497 U.S. 764, 774 (1990); May ard

v. Cartwriaht, 486 U.S. 356, 362 (1988). A vague aggravating circumstance fails to give that

guidance. Walton v. Arizona, 497 (J.S. 639, 653 (1990); Godfrev, 446 U.S. at 428. Moreover, a

vague aggravating circumstance is unconstitutional whether it is an eligibility or a selection factor.

Tuilaepa v. California, 512 U.S. 967 (1994). 'The aggravating circumstanoes in Ohio Rev. Code

§2929.04(A)(l)-(8) are both.

Ohio Rev. Code §2929.04(B) tells the sentencer that the nature and circumstances of the

offense are selection factors in mitigation. Moreover, because the nature and circumstances of the

offense are listed only in Ohio Rev. Code §2929.04(B), they must be weighed only as selection

factors in mitigation. See State v. Wo eng stahl, 75 Ohio St. 3d 344, 356, 662 N.E.2d 311, 321-22

(1996). However, the clarity and specificity of Ohio Rev. Code §2929.04(B) is eviscerated by Ohio

Rev. Code §2929.03(D)(1); selection factors that are strictly mitigating become part and parcel of

the aggravating circumstance.

Despite wide latitude, Ohio has carefully circumscribed its selection factors into mutually

exclusive categories. See Ohio Rev. Code §2929.04(A) and (B); Wogenstahl, 75 Ohio St. 3d at 356,

662 N.E.2d ai 321-22. ^vhio Rev. Code §2929.03(D)(l) malces Ohio Rev. Code §2929.04(B) vague

because it incorporates the nature and circumstances of an offense into the aggravating

circuinstances. "1'he sentencer cannot reconcile this incorporation. As a result of Ohio Rev. Code
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§2929.03(D)(1), the "nature and circumstances" of any offense become "too vague" to guide the jury

in its weighing or selection process. See Walton, 497 U.S. at 654. Ohio Rev. Code §2929.03(D)(1)

therefore makes Ohio Rev. Code §2929.04(B) unconstitutionally arbitrary.

Ohio Rev. Code §2929.03(D)(1) is also unconstitutional on its face because it makes the

selection factors in aggravation in Ohio Rev. Code §2929.04(A)(l)-(8) "too vague." See Walton,

497 U.S. at 654. Ohio Rev. Code §2929.04(A)(1)-(8) gives clear guidance as to the selection factors

that may be weighed against the defendant's mitigation. However, Ohio Rev. Code §2929.03(D)(1)

eviscerates the narrowing achieved. By referring to the "nature and circumstances of the aggravating

circurnstance," Ohio Rev. Code §2929.03(D)(1) gives the sentencer "open-ended discretion" to

impose the death penalty. See Maynard, 486 U.S. at 362. That reference allows the sentencer to

impose death based on (A)(1)-(8) plus any other fact in evidence arising from the nature and

circrmistances of the offense that the sentencer considers aggravating. This eliminates the guided

discretion provided by Ohio Rev. Code §2929.04(A). See Strineer, 503 U.S. at 232.

J. Mandatory death penalty and failure to require appropriateness analysis

The Ohio deatli penalty statutory scheme precludes a mercy option, either in the absence

of mitigation or when the aggravating circumstances "outweigh" the mitigating factors. The

statutes in those situations mandate that death shall be imposed. Ohio Rev. Code §§2929.03,

2929.04. The sentencing authority is impermissiblv limited in its ability to return a life verdict

by this provision.

in GregE, the United States Suprenic Court stated, "nothing" in any of our czses suggests

that the decision to afford an individual defendant mercy violates the Constitution. 428 U.S. at

199. Greee held only that, "in order to minimize the risk that the death penalty would be
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imposed on a capriciously selected group of offenders, the decision to impose it had to be guided

by standards so that the sentencing autliority would focus on the particularized circumstances of

the crime and the defendant." Id. GrM requires the State to establish, according to

constitutionally sufficient criteria of aggravation and constitutionally mandated procedures, that

capital punishment is appropriate for the defendant. Nothing requires the State to execute

defendants for whom such a finding is made. Indeed the Georgia statute, approved in Greaa as

being consistent with Furman, permits the jury to make a binding recommendation of mercy even

though the jury did not find any mitigating circumstances in the case. FleminQ v. Georaia, 240

S.E.2d 37 (Ga. 1977); Haves v. Georgia, 282 S.B.2d 208 (Ga. 1981). Subsequent to Lockett, the

Fifth and Eleventh Circuits repeatedly reviewed and remanded cases for error in the jury

instructions when the trial court failed to clearly instruct the jury that they had the option to

return a life sentence even if the aggravating circumstances outweighed mitigation. Chenault v.

Stvnchcombe, 581 F.2d 444 (5th Cir. 1978); Spivey v. Zaut, 661 F.2d 464 (5th Cir. 1981);

Goodwin v. Balkconi, 684 F.2d 794 (11th Cir. 1981); Westbrooke v. Zant, 704 F.2d 1487 (11th

Cir. 1983); Tucker v. Zant, 724 F.2d 882 (11th Cir. 1984); Gray v. Lucas, 677 F.2d 1086 (5th

Cir. 1982); Prejean v. Blackburn, 570 F. Supp. 985 (D. La. 1983).

Capital sentencing that is constitutionally individualized requires a mercy option. An

individualized sentencing decision requires that the sentencer possess the power to choose mercy

and to determine that death is not the appropriate penalty for this defendant for this crime. In

Barclay v. Fiorida, 463 U.S. at 950, the Court statcd that the jury is free to "determine whether

death is the appropriate punishment."

Absent the mercy option, the Defendant faces a death verdict resulting from Lockett-type
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statute, i.e., a statute that mandated a death verdict in the absence of one of three speeific

mitigating factors. Under current Ohio law, the sentencer lacks the option of finding a life

sentence appropriate in the face of a statute which requires that when aggravating circumstances

outweigh mitigating factors "it shall impose a sentence of death on the offender." Ohio Rev.

Code §2929.03(D)(3).

A non-mandatoty statutory scheine that affords the jury the discretion to recommend

niercy in any case "avoids the risk that the death penalty will be imposed in spite of factors `too

intangible to write into a statute' which may call for a less severe penalty, and avoidance of this

risk is constitutionally necessary." Conner v. Georeia, 303 S.E.2d 266, 274 (Ga. 1983). Other

state courts have also required a determination of "appropriateness" beyond mere weighing of

aggravating circumstances and mitigating factors. California v. Brown, 726 P.2d 516 (Cal.

1985), rev'd on other tzrouilds, 479 U.S. 538 (1987).

In California v. Brown, 479 U.S. 538, 543 (1987), the Supreme Court repeated "the

Eighth Amendment's need for reliability in the determination that death is the appropriate

punishment in a specific case." In Brown, the Court agreed that jurors may be cautioned against

reliance on "extraneous emotional factors," and that it was proper to instruct the jurors to

disregard "mere sympathy." Id. This instiuction referred to the sort of sympathy that would be

totally divorced from the evidence adduced during the penalty phase. The Court's analysis

clearly approved and mandated that jurors be permitted to consider mercy, i.e., sympathy tethered

or engendered by the penaliy pl'iase evidence.

The Ohio statute does not permit an appropriateness determination; a death sentence is

mandated after a mere weighing. Finally, while the Supreme Court of Ohio has claimed that a
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"jury is not precluded from extending mercy to a defendant," State v. Zuem, 32 Ohio St. 3d 56,

64, 512 N.E.2d 585, 593 (1987), Ohio jurors are not in fact informed of this capability. In fact,

the Suprenie Court of Ohio has permitted penalty phase jury instructions in direct contradiction

to this extension of mercy capability. 'I'he Ohio "no-sympathy" instructions to juries do not in

any way distinguish between "mere" sympathy (untethered), and that sympathy tied to the

evidence presented in penalty phase, and therefore conunit the very violation of the Eighth

Amendment which the California instruction had narrowly avoided.

While the Suprenie Court of Ohio claims extending mercy is permissible in Ohio, and

acknowledges that "[s]enteneing discretion is an absolute requirement of any constitutionally

acceptable capital punislunent statute," id. at 65, 512 N.E.2d at 594, there is in fact no such

indication on the statute's face, and no state court assurance that jurors are so informed. Bald,

unsupported assertions of compliance witli the constitution are inadequate.

K. Ohio's "beyond a reasonable doubt" standard

The statutes fail to require proof beyond all doubt as to guilt that ag rag vating
circumstances outweigh mitigating actors, and the appropriateness of death as a
punishment before the death sentence may be imposed.

The burden of proof required for capital cases should be proof beyond all doubt. T'he jury

should be instructed during both phases that the law requires proof beyond all doubt of all the

required elements. Most itnportantly, death cannot be imposed as a penalty except upon proof

beyond all doubt of both the crime itself and the fact that the aggravating cireumstances outweigh

the mitigating fac`iors.

Insistence on reliability in guilt and sentencing determination is a vital issue in the United

States Supreme Court's capital decisions. This emphasis on the need for reliability and certainty
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is a product of the imique decision that must be made in every capital case - the choice of life or

death, The Supreme Court has consistently emphasized the "qualitative difference" of death as a

punishment, stating that "death profoundly differs from all other penalties" and is "unique in its

severity and irrevocability." Woodson, 428 U.S. at 305; Lockett, 438 U.S. at 605; Gardner v.

Florida, 430 U.S. 349 (1977); Grege, 428 U.S. at 187.

Proof beyond all doubt, a higher standard than the statutory proof beyond a reasonable

doubt, should be required in a capital case because of the absolute need for reliability in both the

guilt and penalty phases. The irrevocability of the death penalty demands absolute reliability.

Absent such a safeguard, Defendant may be subject to a sentence of death in violation of his

Eighth and Fourteenth Amendment rights.

The proof beyond a reasonable doubt standard is required in criminal cases "to safeguard

men from dubious and unjust convictions." In re Winshin, 397 U.S. 358, 363 (1970). The

petitioner in Winshin was a juvenile iacing a possible six years imprisonment. Crucial to the

Court's decision was its assessment of the importance of the defendant's right not to be deprived

of his liberty. Proof beyond a reasonable doubt was demanded in recognition that "the accused

during a criminal prosecution has at stake interests of immense irnportance, both because of the

possibility that he may lose his liberty upon conviction and because of the certainty that he would

be stigmatized by the convictions." Id. Only this standard of proof adequately commanded "the

respect and confidence of the comnninity in applications of the criminal law." Id. at 364.

In a capital case, far iiore than liberty and stigmatization are at issue. The defendant's

interest in his life must be placed on the scales. Only then can an appropriate balancing of the

interests be performed; only then can one laiow whether the "situation demands" a particular
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procedural safeguard. Given the magnitude of the interests at stake in a capital case and the

necessity that the community "not be left in doubt whether innocent men are being condemned" a

high standard is required which reduces the margin of error "as much as humanly possible," Id.;

Ed 'n s, 455 IJ.S. at 878. This is all the more so when a petitioncr's "life" interest (protected by

the "life, liberty and property" langtiage in the Due Process Clause) is at stake in the proceeding.

Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a

distinct "life" interest protected by the Due Process Clause in capital cases above and beyond

liberty and property interests). The most stringent standard of proof that is "hunianly possible" is

proof beyond all doubt.

The Ainerican Law Institute's Model Penal Code, cited by the United States Supreme

Court as a statute "capable of meeting constitutional concerns," adopts the beyond-all-doubt

standard at the sentencing phase. See Gregg v. Georgia, 428 U.S. 153, 191-195 (1976). The

Model Penal Code mandates a life sentence if the trial judge believes that "although the evidence

suffices to sustain the verdict, it does not foreclose all doubt respecting the defendant's guilt."

Model Penal Code §210.6(1)(f). If the trial judge has any doubt of the defendant's guilt, life

imprisonment is automatically iinposed without a sentencing hearing. The words used are "all

doubt," not merely "doubt" or "reasonable doubt."

2. Ohio's definition of proof "beyond a reasonable doubt" results in a burden of proof
insufficiently stringent to rneet the higher reliability requirement in capital cases at the
guilt phase, and this has not been cured by anpellate courts in their review of convictions
or death sentences.

Ohio law provides standard jury instructions of "reasonable doubt" and "proof beyond a

reasonable doubt" as the applicable burden of proof in capital cases. Ohio Rev. Code
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§2901.05(D). However, Ohio's definition actually articulates the standard for the lower burden

of proof by a preponderance of the evidence; thus unconstitutionally diluting Defendant's rights

to a fair trial. See Cross v. Ledford, 161 Ohio St. 469, 120 N.E.2d 118 (1954); Holland v. LJnited

States, 348 U.S. 121 (1954); Scurry v. United States, 347 F.2d 468, 470 (D.C. Cir. 1965) (...

[I]mportant affairs is the traditional test for clear and convincing evidence ... The jury ... is

prohibited from convicting unless it can say beyond a reasonable doubt that defendant is guilty as

charged. ... To equate the two in the juror's mind is to deny the defendant the benefit of a

reasonable doubt.). State v. Crenshaw, 51 Ohio App. 2d 63, 65, 366 N.E.2d 84, 84-85 (1977); cf

State v. Naboznv, 54 Ohio St. 2d 195, 375 N.E.2d 784 (1978), vacated on other grounds,

Nabozny v. Ohio, 439 U.S. 811 (1978); State v. Seneff, 70 Ohio App. 2d 171, 435 N.E.2d 680

(1980).

The Ohio reasonable doubt instructions fail to satisfy the requirement of reliability in a

capital case. Even in Winshi , when considering the reasonable doubt standard, the Court stated

that the fact finder must be convinced of guilt "with utmost certainty," and that the court must

impress on the trier of fact the necessity of reaching a subjective state of certitude. Winship, 397

U.S. at 363, 364. Ohio's definition of a reasonable doubt is inadequate to meet even these

standards.

3. The Ohio deatli penaltp statutes fail to require that the jury consider as a mitigating factor
pursuant to Ohio Rev. Code §2929 04(B) that the evidence fails to preclude all doubt as

to the defendant's guilt.

The ianguage of ^vhio Rev. Code §§2929.04(D)(2) contemplates a balancing process

focusing upon the mitigating factors present in the case as compared to the offender's "guilt"

with respect to the aggravating specifications.
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In determining the appropriateness of the death penalty, the fact that the evideuce

presented failed to foreclose all doubt as to guilt must be considered as a relevant mitigating

factor. "The jury should have before it not only the prosecution's unilateral account of the

offense but the defense version as well. The jury should be afforded the opportunity to see the

whole picture ... ." California v. Terry, 390 P.2d 381 (Cal. 1964). The failure to require jury

consideration of the fact that the evidence does not foreclose all doubt as to guilt violates the

constitutional standards established for the imposition of the death penalty.

N. Sentencing an individual to death in violation of treaties to which the United States
of America is a signatory violates the Supremacy Clause of the United States
Constitution.

International law binds each of the states that comprise the United States. Ohio is bound by

international law whether found treaty or in custom. Because the Ohio death penalty scheme violates

international law, Defendant cannot be subjected to the possibility of the death penalty.

1. International law binds the State of Ohio

"International law is a part of our law[.]" The Paquete Habana, 75 U.S. 677, 700 (1900).

A treaty made by the United States is the supreme law of the land. Article VI, United States

Constitution. Where state law conflicts with international law, it is the state law that must yield. See

Zschemig v. Miller, 389 U.S. 429, 440 (1968); Clark v. Allen, 331 U.S. 503, 508 (1947); United

States v. Pink, 315 U.S. 203, 230 (1942); Kansas v. Colorado, 206 U.S. 46, 48 (1907). The Paquete

Habana, 175 U.S. at 700; The Nereide 13 U.S. (9 Cranch) 388, 422 (1815); Asakura v. City of

Seattie 265 U.S. 332, 341 (1924). In fact, iriteriiational law creates remediable rights for United

States citizens. Filarti¢a v. Pena-Irala, 630 F.2d 876 (2nd Cir. 1980); Forti v. Suarez-Mason, 672

F.Supp. 1531 (N.D. Cal. 1987).
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2. Ohio's obligations under charters, treaties, and conventions

The United States's membership and participation in the United Nations and the Organization

ofAmerican States creates obligations in all fifty states. Through the U.N. Charter, the United States

committed itselfto promote and encourage respect for human rights and fundamental freedoms. Art.

1(3). The United States bound itself to promote human rights in cooperation with the iJnited

Nations. Art. 55-56. 'I'he United States again proclaimed the fundamental rights of the individual

wlien it became a member of the Organization of American States. OAS Charter, Art. 3.

Ohio is not fulfilling the United States's obligations under these conventions. Rather, Ohio's

death penalty scheme violates each convention's requirements and thus must yield to the

requirements of international law. See discussion infra Subsection 1.

a. Ohio's statutory scheme violates the ICCPR's and ICERD's guarantees
of equal protection and due process

Both the ICCPR and the ICERD guarantee equal protection of the law. ICCPR Art. 2(1), 3,

14, 26; ICERD Art. 5(a). The ICCPR further guarantees due process via Articles 9 and 14, which

includes numerous considerations including: a fair hearing (Art. 14(1)), an independent and

impartial tribunal (Art.14(1), the presumpt7on of innocence (Art.14(2)), adequate time and facilities

for the preparation of a defense (Art. 14(3)(a)), legal assistance (Art. 14(3)(d)), the opportunity to

call and question witnesses (Art. 14(3)(e)), the protection against self-incrimination (Art. 14(3)(g)),

and the protection against double jeopardy (Art. 14(7)). However, Ohio's statutory scheme fails to

provide equal protection and due process to capital defendants as contemplated by the ICCPR and

the ICERD.

Ohio's statutory scheme denies equal protection and due process in several ways. It allows
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for arbitraiy and unequal treatment in punishment. See discussion infra Section A. Ohio's

sentencing procedures are unreliable. 5,_ee, discussion infra Section B. Ohio's statutory scheme fails

to provide individualized sentencing. See discussion infra Section C. Ohio's statutory scheme

burdens a defendant's rigbt to a jury. Se discussion in ra Section D. Ohio's requirement of

mandatoiy submission of reports and evaluations precludes efiective assistance of counsel. See

discussion infra Section E. Ohio Rev. Code §2929.04(B)(7) arbitrarily selects certain defendants who

may be automatically eligible for death upon conviction. See discussion infra Section R. Ohio's

proportionality and appropriateness review is wholly inadequate. See discussion i a Section I. As

a result, Ohio's statutory scheme violates the ICCPR's and the ICERD's guarantees of equal

protection and due process. This is a direct violation of international law and of the Supremacy

Clause of the United States Constitution.

b. Ohio's statutory scheme violates the ICCPR's protection against arbitrary
execution

The ICCPR speaks explicitly to the use of the death penalty. The ICCPR guarantees the right

to life and provides that there shall be no arbitrary deprivation of life. Art. 6(1). It allows the

imposition of the death penalty only for the most serious offenses. Art. 6(2). Jtiveniles and pregnant

women are protected from the death penalty. Art. 6(5). Moreover, the ICCPR contemplates the

abolition of the death penalty. Art. 6(6).

IIowever, several aspects of Ohio's statutoiy scheme allow for the arbitrary deprivation of

life. Punishment is arbitrary and tmequal. See discussion infra Section A. Ohio's sentencing

procedures are unreliable. See discussion infta Section B. Ohio's statutory scheme lacks

individualized sentencing. See discussion infra Section C. Ohio's statutoiy definition of the (B)(7)
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mitigator renders sentencing unreliable. See discussion infra Section F. The (A)(7) aggravator

maximizes the risk of arbitrary and capricious action by singling one class of murders who may be

eligible automatically for the death penalty. See discussion infra Section G. The vagueness of Ohio

Rev. Code §§2929.03(D)(1) and 2929.04 similarly render sentencing arbitrary and unreliable. See

discussion infra Section H. Ohio's proportionality and appropriateness review fails to distinguish

those who deserve death from those who do not. See discussion infra Section 1. As a result,

executions in Ohio result in the arbitrary deprivation of life and thus violate the ICCPR's death

penalty protections. This is a direct violation of intemafionallaw and a violation of the Supremacy

Clause of the United States Constitution.

c. Ohio's statutory scheme violates the ICERD's protections against race

discrimination.

The ICERD, speaking to racial discrimination, requires that each state take affirrnative steps

to end race discrimination at all levels. Art. 2. It requires specific action and does not allow states

to sit idly by when confronted with practices that are racially discriminatory. However, Ohio's

statutory scheme imposes the death penalty in a racially discriminatory manner. See discussion inira

Section A. A scheme that sentences blacks and those who kill white victims more frequently and

which disproportionately places African-Americans on death row is in clear violation of the ICERD.

Oliio's faihire to rectify this discrimination is a direct violation of international law and of the

Supremacy Clause of the United States Constitution.

d. Ohio's statutory scheme violates the ICCPR's and the CAT's prohibitions

against cruel, inhumar^ or degrading punishment

The ICCPR prohibits subjecting any person to torture or to cruel, inhuman or degrading

treatinent or punishment. Art. 7. Similarly, the CAT requires that states take action to prevent
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torture, which includes any act by which severe mental or physical main is intentionally inflicted on

a person for the purpose of punishing him for an act committed. See Art. 1-2. As administered,

Ohio's deatlr penalty inflicts unnecessary pain and suffering, see discussion infra Section J, in

violation of both the ICCPR and the CAT. Thus, there is a violation of international law and the

Supremacy Clause of the IJnited States Constitution.

C. Ohio's obligations under the ICCPR, the ICERD, and the CAT are not limited
by the reservations and conditions placed on these conventions by the Senate.

While conditions, reservations, and understandings accoinpanied the United States's

ratifications of the ICCPR, the ICERD, and the CAT, those conditions, reservations, and

imderstandings camrot stand for two reasons. Article 2 Section 2 of the United States Constitution

provides for the advice and consent of two-thirds of the Senate when a treaty is adopted. However,

the United States Constitution makes no provision for the Senate to modify, condition, or make

reservations. The Senate is not given the power to determine what aspects of the treaty the United

States will and will not follow. Their role is to simply advise and consent.

However, the Senate's inclusion of conditions and reservations in treaties goes beyond that

role of advice and consent. The Senate picks and chooses which items of a treaty will bind the

United States and which will not. This is the equivalent of the line-item veto, which is

unconstitutional. Clinton v. City of New York, 524 IJ.S. 417, 438 (1998). The United States

Supreme Court specifically spoke to the enumeration of the president's powers in the Constitution

in finding that the president did not possess the power to issue line item vetoes. Id. If it is not listed,

then the President lacks the power to do it. See id. Similarly, the Constitution does not give the

power to the Senate to make conditions and reservations, picking and choosing what aspects of a
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treaty will become law. Thus the Senate lacks the power to do just that. Therefore, any conditions

or reservations made by the Senate are unconstitutional. See id.

The Vieima Convention on the Law of Treaties further restricts the Senate's imposition of

reservations. It allows reservations unless: they are prohibited by the treaty, the treaty provides that

only specified reservations, not including the reservation in question, may be made, or the

reservation is incompatible with the object and purpose of the treat. Art. 19(a)-(c). The ICCPR

specifically precludes derogation of Articles 6-8, 11, 15-16, and 18. Pursuant to the Vienna

Convention, the United States's reservations to these articles are invalid under the language of the

treaty. See id. Further, it is the putpose of the ICCPR to protect the right to life and any reservation

inconsistent witlr that ptu•pose violates the Viemia Convention. Thus, United States reservations

eannot stand under the Vienna Convention as well.

f. Ohio's obligations under the ICCPR are not limited by the Senate's declaration

that it is not self-executing

The Senate indicated that the ICCPR is not self-executing. However, the question of whether

a treaty is self-executing is left to the judiciary. Frolovav. Union of Soviet Socialist Republics, 761

F.2d 370 (7th Cir. 1985) (citing Restatement (Second) of Foreign Relations Law of the United

States, Sec. 154(1) (1965)). It is the function of the courts to say what the law is. See Marbury v.

Madison, 5 U.S. 137 (1803).

Ftirther, requiring the passage of legislation to implement a treaty necessarily implicates the

participation of the House of Representatives. By requiring legislation to implement a treaty, the

House can effectively veto the treaty by refusing to pass the necessaty legislation. However, Article

2, Section 2 excludes the House of Representatives from the treaty process. Therefore, declaring a
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treaty to be not self-executing gives power to the House of Representatives not contemplated by the

United States Constitution. Thus, any declaration that a treaty is not self-executing is

unconstitutional. See Clinton, 417 U.S. at 438.

3. Ohio's obligations under customary international law

International law is not merely discerned intreaties, conventions and covenants. International

law "may be ascertained by consulting the works ofjurists, writing professedly on public law; or by

the general usage and practice ofnations; or by judicial decision recognizing and enforcing that law."

United States v. Smith, 18 U.S. (5 Wheat.) 153, 160-61 (1820). Regardless of the source

"international law is a part of our law[.]" The Paquete Habana, 75 U.S. at 700.

Ohio should be cognizant of the fact that its statutory scheme violates numerous declarations

and conventions drafted and adopted by the United Nations and the Organization ofAnierican States,

which may because of the sheer nuniber of countries that subscribe to them, codify customary

international law. See id. Included among these are:

I. The American Convention on Human Rights, drafted by the Organization of

American States and entered into force in 1978. It provides numerous human riglits guarantees,

including: equal protection (Art. 1, 24), the right to life and precludes the arbitrary deprivation of

life (Art. 4(1)), allows for the imposition of the death penalty only for the most serious crimes (Art.

4(2)), prohibits re-establishing the death penalty once abolished (Art. 4(3)), prohibits torture, cruel,

inhuman or degrading punishment (Art. 5(2)), and guarantees the right to a fair trial (Art. 8).

2. The United Nafiions Deelai-ntion on we Elimination of All Forms of Racial

Discrimination proclaimed by U.N. General Assembly resolution 1904 (XVIII) in 1963. It prohibits

racial discrimination and requires that states take affirmative action in ending racial discrimination.
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3. The American Declaration of the Rights and Duties of Man adopted by the Ninth

Intemational Conference of American States in 1948. It includes numerous human rights guarantees,

including: the right to life (Art. 1), equality before the law (Art. 2), the right to a fair trial (Art. 16),

and due process (Art. 26).

4. Declaration on the Protection of All Persons from Being Subjected to Torture and

Other Cruel, Inhuman or Degrading 'Treatment or Punishment adopted by the U.N. General

Assembly in Resolution 3452 (XXX) in 1975. It prohibits torture, defiued to include severe mental

or physical pain intentionally inflicted by or at the instigation of a public official for a purpose

included punishing him for an act he has committed, and requires that the states take action to

prevent such actions. Art. l, 4.

5. Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty

adopted by the U.N. Economic aud Social Council in Resolution 1984/50 in 1984. it provides

numerous protections to those facing the death penalty, including: pertnitting capital punishment for

only the most serious crimes, with the scope not going beyond intentional crimes witli lethal or other

extremely grave consequences (1), requiring that guilt be proved so as to leave no room for an

alternative explanation of the facts (4), due process, and the carrying out of the death penalty so as

to inflict the miniinum possible suffering (9).

6. The Second Optional Protocol to the ICCPR, aiming at the abolition of the death

penalty, adopted and proclaimed by the U.N. General Assembly in Resolution 44/128 in 1989. This

prohibits execution (Art. 1(1)) aad reyuires tfitt states abolish the death penalty iArt. 1(2)).

These documents are drafted by the people Smith contemplates and are subscribed to by a

substantial segment of the world. As such they are binding on the United States as customary
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international law. A comparison of the Sections A - J clearly demonstrates that Ohio's statutory

scheme is in violation of customary international law.

0. Conclusion

Ohio's death penalty scheme fails to ensure that arbitraiy and discriminatory imposition of

the death penalty will not occur. The procedures actually promote the imposition of the death

penalty and, thus, are constitutionally intolerable. Ohio Revised Code §§2903.01, 2929.02,

2929.021, 2929.022, 2929.023, 2929.03, 2929.04, and 2929.05 violate the Fifth, Sixth, Eighth and

Fourteenth Amendments to the United States Constitution and Article I, §§ 2, 9, 10, and 16 of the

Ohio Constitution. Furthermore, subjecting Defendant to the prospect of capital punishment

violates internadonal law and the Supremacy Clause of the United States Constitution.
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CONCLUSION

Pursuant to the preceding Propositions of Law 1, 11, the defendant-appellant, Hersie Wesson,

respectfully requests that this I3onorable Court reverse the conviction of Aggravated Murder and

instate a conviction for Murder, R.C. §2903.02. In addition, pursuant to Propositions of Law III, IV,

and V, it is requested that this matter be remanded for a new trial. In the alternative, pursuaut to

remaining Propositions of Lawl, the appellant respeetfully requests reverse his death sentence and

a remand with an order for a new sentencing hearing.

Respectfuyly submitted,
f f^

Counsel for Appellant
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A copy of the foregoing Merit Brief of Appellant was served upon Sherry Bevan Walsh,

Esq., Summit County Prosecutor, 53 tJniversity Street, 7°i Floor, Akron, OH 44308-1680 by

Regular U.S. Mail on this ` day of March, 2010.
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CQPY IN THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT

DAC^'"r!.

THE STATE OF OHIO 2pQq MP-9 Case No. CR 08 03 0710

vs. C-' 1\^
vt ,'+ . ... ^..^ n

.[ iP!(CL^ ,
HERSIE R. WESSON
(PAGE 1 OF 4)

THIS DAY, to-wit: '1'he 18th day of March, A.D., 2009, upon due consideration of this Court, IT IS

HEREBY ORDERED that the Journal Entry dated March 13, 2009 be amended to read as follows:

THIS DAY, to-wit: The 13th day of March, A.D., 2009, now comes fl e Assistant Prosecuting Attorneys

Margaret Kanellis and Felicia Easter on behalf of the State of Ohio, the Defendant, HERSIE R. W ESSON,

being in Court with counsel, LAWRFNCE WHITNEY and DONALD HICKS, for sentencing.

Heretofore on January 23, 2009, the three-judge panel consisting of Judge Thomas A. Teodosio

(Presiding), Judge Brenda Burnham Unruh and Judge Robert M. Gippen, returned their verdict finding the

Defendant, HERSIE R. WESSON, GUILTY, beyond a reasonable doubt, of the crime of AGGRAVATED

MURDER, as contained in Count Two (2) of the Indictnient, Ohio Revised Code Section 2903.01(B), a special

fclony; GUILTY, beyond a reasonable doubt, of Specification One to Count Two of the indictment, Ohio

Revised Code Section 2929.04(A)(4)(b); GUILTY, beyond a reasonable doubt, of Specification Ttvo to

Count Two of the indictment, Ohio Revised Code Section 2929.04(A)(5); GUILTY, beyond a reasonable doubt,

of Specification Three To Count Two of the indictment, Ohio Revised Code Scction 2929.09(A)(7); GUILTY,

beyond a reasonable doubt, of the crime of AGGRAVATED MURDER, as contained in Count Three (3) of the

Indictment, Ohio Revised Code Section 2903.01(D), a special felony; GUILTY, beyond a reasonable doubt, of

Specification One'1'o Count Three of the indictment, Ohio Revised Code Section 2929.04(A)(4)(h); GUILTY,

beyond a reasonable doubt, of Specification Two to Count'I'hree of the indictment, Ohio Revised Code Section

2929.04(A)(5); GUILTY, beyond a reasonable doubt, of Specification Three to Count Three of the indictment,

Ohio Revised Code Section 2929.04(A)(7); GUILTY, beyond a reasonable doubt, of the crimes of AGGRAVATED

ROBBERY, as contained in Count 7 of the Iridictmerit, Ohio Revised Code Section 2911.01(A)(1), a felony of

the first (ist) degree; GUILTY, beyond a reasonable doubt, of the crime of HAVING WEAPONS WHILE UNDER

DISABILITY, as contained in Count 9 of the Indictment, Ohio Revised Code Section 2923.13(A)(2), a felony of

the third (3rd) degree; GUILTY, beyond a reasonable doubt, of the crinie ofTAMPERING WITH EVIDENCE, as

contained in Count 10 of the Indictment, Ohio Revised Code Section 2921.12(A)(1), a felony of the third (3rd)

degree; GUILi'zr, beyond a reasonable doubt, of the crime of AT1EIViIr'LD MURDER, as contained in Count 11

of the Supplement One to indictment, Ohio Revised Code Section 2903.02(A)/2923.02, a felony of the first

(Tst) degree; GUILTY, beyond a reasonable doubt, of the crime of ATTEMPTED MURDER, as contained in

Count 12 of the Supplement One to Indictment, Ohio Revised Code Section 2903.02(B)12923.02, a felony of

the first (Ist) degree; GUILTY, beyond a reasonable doubt, of the crime of AGGRAVATED 12OBBERY, as

contained in Count 13 of the Supplement One to Indictment, Ohio Revised Code Section 291 1.01(A)(3), a

felony of the first (Ist) degree, which offenses all occurred on or about February 25, 2008.

Prior to the mitigationJsentencing phase, the Court ordered the merger of Count'lwo and Count
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^'o'^, both of which involved the aggravated murder of the same victim, Emil Varhola. The State elected to

proceed on Count Two and t.he three specifications to Count Two of the indictmcnt at the

mitigation/ sentencing phase of the trial.
The mitigation/sentencing phase of trial commenced on the 6th day of March, 2009 at 9:00 a.m. The

Defendant was present in open Court accompanied by his Attorneys, Lawrence Whitney and Donald Hicks.

The State was present by Assistant Prosecuting Attorneys Margaret Kanellis and Felicia Easter.

'The panel began its deliberations on March 6, 2009 at 3:00 p.m. After due deliberations, on March

13, 2009 at 2:20 p.m., the three-judge panel announced that it had reached a verdict. The Defendant,

HERSIE R. WESSON, his Attorneys, Lawrence Whitney and Donald Hicks and Assistant Prosecuting

Attorneyss Margaret Kanellis and Felicia Easter, were brought be.clc into open Court. 'The panel, in the

presence of the Defendant, HERSTE R. WESSON, and his counsel, announced its verdict that it unanimously

found by proof beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating

factors. Based on the finding of the 3-judge panel, and in accordancc with the requirements of Ohio law and

Ohio Revised Code Section 2929.03(D)(3) a sentence of death shall be imposed on the Defendant.

Prior to imposing the sentence the Court inquired of counsel for Defendant if they wished to speak on

behalf of Defendant. Counsel for Defendant did address the Court prior to sentence being imposed.

The Court then inquired of the Defendant, HERSIE R. WESSON, if he desired to make a statement or

present any evidence to the Court prior to sentence being pronounced against him. The Defendant did

address the Court prior to sentence being imposed.
The Court then inquired of Assistant Prosecutor Kanellis if the State, the victim or a representative of

the victims desired to make a statement or present any relevant information. The panel heard from the

victims' son, Paul Varhola, and his wife Mary Varhola; the victims' riephew Denny Woods; and a taped

statement from the victim, Mary Varhola.

The Court then inquired of counsel for Defendant if they desired to respond to any new material facts

raised by the victims or the victim representatives in their comrnents. Counsel for Defendant declined to

respond to any new material facts raised by the victims or the victim representatives in their comments.

Whereupon, the Court proceeded to impose sentence in this matter.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED BY THIS COURT that Defendant, HFRSIE

R. WESSON, be committed to the Ohio Department of Rehabilitation and Correction for punishment of the

crime of AGGRAVATED MURDER, as to the death of Emil Varhola, as contained in Count Two of the

Indictment, Ohio Revised Code Section 2903.01(B), a special felony, with Specification One to Count'hvo,

O.R.C. 2929.04(A)(4)tb); Specification Two to Count Two, O.R.C. 2929.04(A)(5), Specification Three to Count

Two, O.R.C. 2929.04(A)(7), and that the sentence is DEATH. The Court finds that because of the nature of

the sentence on Count Two there is no reason to advise the defendant of post-release control on this special

felony.
IT IS FURTHEP. ORDERED, ADJUDGED AND DECI2EED that the Defendant, HERSIE R. WESSON, be

committed to the Ohio Department of Rehabilitation and Correction for a mandatory prison term of Nine (9)

years for punishment of the crime of AGGRAVATED ROBBERY, as contained in Count Seven (7) of the

Indictment, Ohio Revised Code Section 2911..01{A)(1), a fciony of the first degree, together with a pcriod of 5

years mandatory post-release control pursuant to Ohio Revised Code Section 2967.28. The Defendant has a
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prior coriviction for Burglary, a felony of the second degree; therefore the nine-year sentence imposed on

Count Seven (7) is a mandatory term of imprisonment.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE I2. WESSON, be

committed to the Ohio Department of Rehabilitation and Correction for a prison term of Four (4) years for

punishment of the crime of HAVING WEAPONS WHILE UNDER DISABILITY, as contained in Count Nine (9) of

the Indictment, Ohio Revised Code Section 2923.13(A)(2), a felony of the third degree, together with a period

of post release control to the extent the parole board may determine, as provided by law and pursuant to Ohio

Revised Code Section 2967.28.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE R. WESSON, be

committed to the Ohio Department of Rehabilitation and Correction for a prison term of Four (4) years for

punishment of the crime of TAMPERING WITH EVIDENCE, as contained in Count Ten (10) of the Indictment,

Ohio Revised Code Section 2921.12(A)(1), a felony of the third degree, together with a period of post release

control to the extent the parole board may determine, as provided by law and pursuant to Ohio Revised Code

Section 2967.28.

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE R. WESSON, be

committed to the Ohio Department of Rehabilitation and Correction for a mandatory prison term of Nine (9)

years for punishment of the crime of ATTEMPTED MURDER, as contained in Count Eleven (11) of the

Supplement One to Indictment, Ohio Revised Code Sections 2903.02(A)/2923.02, a felony of the first degree,

together with a period of 5 years mandatory post release control pursuant to Ohio Revised Cocie Section

2967.28. The Defendant has prior a prior conviction for Burglary, a felorry of the second degree; therefore the

nine-year sentence imposed on Count Eleven (11) is a mandatoly term of imprisonment.

IT IS FURTHER ORDERED that the Court, pursuant to Ohio Revised Code Section 2941.25(A),

dcclines to impose a sentence on the Defendant, HERSIE R. WESSON, on the charge of ATTEMPTED

MURDER, as contained in Count Twelve (12) of the Supplement One to Indictment, Ohio Revised Code

Sections 2903.02(B)/2923.02, a felony of the first degree, for the reason that said offense is merged with the

charge of ATTEMPTED MURDER, as contained in Count Eleven (11) of the Supplement One to Indictment.

IT IS FURTHER ORDF.RED that the Court, pursuant to Ohio Revised Code Section 2941.25(A),

declines to impose a sentence on the Defendant, HERS7E R. WESSON, on the charge of AGGRAVATED

ROBBERY, as contained in Count Thirteen (13) of the Supplement One to Indictment, Ohio Revised Code



U
rr%oRyn 2411.01(A)(3), a felony of the first degree, for the reason that said offense is merged with the charge of

AGGRAVATED ROBBERY, as contained in Count Seven (7) of the Indictment.

IT IS FURTHER ORDERED that the sentences imposed in Counts Seven, Nine, Ten, and Eleven are

ordered to be served consecutively and not concurrently with each other.

THEREUPON, the Court informed the Defendant of the consequences of violating the terms and

conditions of post-release control and the consequences of being convicted of a new felony offense while on

post-release control.
THEREUPON, the Court informed the Defendant of his right to appeal pursuant to Rule 32, Criminal

Rules of Procedure.
IT IS FURTHER ORDERED that the Attorneys George C. Pappas and David L. Doughton, both certified

death penalty qualified appellate counsel under Rule 20 of the Rules of Superintendence for the Courts of

Ohio, were appointed to represent the Defendant, HERSIE R. WESSON, for purpose of appeal, as the

Defendant is indigent and unable to employ counsel.
I'I' IS FURTHER ORDERED that the Summit County Clerk of Courts deliver the cntire record in this

csae to the Ohio Supreme Court pursuant to Ohio Revised Code Section 2929.03(G)(2).

IT IS FURTHER ORDERED that the Defendant, HERSIE R. WESSON, receive credit for 401 days

against his sentence for time served in the Summit County Jail.
IT IS FURTHER ORDERED that the Defendant, HERSIE R. WESSON, pay the costs of this prosecution

for which execution is hereby awarded; said monies to be paid to the Summit Courtty Clerk of Courts,

Courthouse, 205 South High Street, Akron, Ohio 44308-1662.
IT I8 FURTHER ORDERED that the Defendant, HERSIE R. WESSON, is to be conveyed by the Sheriff

of Summit County, Ohio, within Five (5) days to the CORRECTIONAL RECEPTION CENTER at Orient, Ohio,

for immediatc transport to the SOUTHERN OHIO CORRECTIONAL FACILITY, at Lucasville, Ohio, and he, be

there safely kept until February 25, 2010, on which day, within an enclosure, inside the tivalls of said

SOUTHERN OHIO COI2RECTIONAL FACILITY, prepared for that purpose, according to law, the said

Defendant, HERSIE R. WESSON, shall be administered a lethal injection by the Warden of the said

SOUTHERN OHIO CORRECTIONAL FACILITY, or in the case of the Warden's death or inability, or absence; by

a Deputy Warden of said Institution; that the said Warden or his duly authorized Deputy, shall administer a

lethal injection until the Defendant, HERSIE R. WESSON, is DEAD.

IT IS SO ORDERED.

APPROVED:
March 18, 2009
TAT j pmw

cr,^.^ Assistent 1'rosecutor Felicia Easter
Assistant Pmsecutor Margaret KenelUe
Crimir+zl Assignment
Attorney L•awrence J. Whitney- FERTIPIBD

Attorney Donald Hicks- CCRTIFIED

(Court Convey - Eh7A16)

(Pretrial Services - JAIL CREDIT - RMAD.)

Reg[strar's Office
southern Ohio Correctional Facility- CERTIFIED

UDGE TyiOMAS A. T

GII'nlAtt,

JUDGE BRENDA BURNHAM UNRUH
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IN Tt{E COURT OF COMMON PLEAS
COUNTY OF SUMMIT

Plaintiff,

-vs-

HERSIE R. WESSON,

Defendant.

CASE NO. CR 2008-03-0710

JUDGE THOMAS A. TEODOSIO

JUDGMENT ENTRY -
OP[NIOLV OF THE COURT
FINDINGS OF FACT AND
CONCLUSIONS OT LAW
REGARDING IMPOSITION
OF THE DEATH PENALTY

The three-judge panel finds that the aggravating circumstances outweigh the mitigating

factors beyond a reasonable doubt. The Cow-t shall impose the penalty of death on the

Defendant, Hersie R. Wesson, in accordance with the mandates of R.C. § 2929.03(D)(3) and all

other applicable provisions of law.

As required by R.C. § 2929.03(F), this Opinion states the panet's specific findings as to

the existence of any of the mitigating factors set forth in division (B) of section 2929_04 of the

Revised Code, the existence of any other mitigating factors, the aggravating circinnstances the

Defendant was found guilty of carmnitting, and the reasons why the aggravating circumstances

the Defendant was found guilty af commitdng were sufficient to outweigh the mitigating factors.

1. PROCEDURAL STATUS

On January 23, 2009, the three-judge panel fotmd Hersie R. Wesson guilty of two counts

of Aggravated Murder (Counts Two and Three) and of three death penalty specifications to each

of those counts for the Icilling of Emil Varhola. Prior to the sentencing phase of the trial, the



Cotirt merged Counts Two and Tltree, by its Order filed on March 3, 2009- The State elected to

proceed on Count Two for purposes of sentencing. Under Count Two, the Defendant was

convicted of purposely catising the death of L:mil Varhola while committing, attempting to

conimit, or fleeing immediately after eo nmitting or attempting to commit the offense of

aggravated robbery.

The specifications to Count Two of which the Defendant was convicted and wtuch serve

as the aggravating circumstances for the sentencing phase of the Defendant's trial were. First,

that the aggravated murder occurred while the Defendant was under detention; Second, that the

aggravated murder was part of a course of conduet involving the pcuposeful killing or attempt to

kill two or more persons; and Third, that ttle aggravated murder was committed while the

Defendant was committing, attempting to commit, or fleeing immediately after comtnitting or

attempting to commit aggravated robbery and that tl e Defendant was the principal offender in

the commission of the aggravated nlurder.

A sentencing ltearing was held on March 6, 2009, before the same three-j udge panel that

presided over the trial phase. The three-judge panel deliberated following the heaiing.

11. FINDINGS OF FACT

A. NATURE AND CIRCUMSTANCES OF TIIE Ol+'EENSE

The Defendant murdered Emil Varhola in the early evening of Pebruary 25, 2008, and

attempted to kill Mary Varhola, his wife, shortly thercat3er. Mr. and Mrs. Varhola were both

elderly and suffered from serious medical conditions, but lived together self-sufficiently in the

hoine they had owned for most of thcir marxied life.

Mr. Varhola had a pacemaker implanted and a contiiuions oxygen snppiy. hr ttta home, a



long tube connected to the oxygen pump allowed Mr. Varhola sabstantial mobility. Mrs.

V arhola required a cane to walk.

The Defendant, then about 50 years old, had becoma acquainted with the Varhola's the

previous year, when he began living with a girlfiiend in the same neighborhood. In particular,

the Defendant became casually friendly with Mr. Varhola, sitting outside and chatting with him

on numerous occasions. The Defendant had been inside the Varliola's house one time before, in

Decemher of 2007, for an impromptu social visit.

Mr. Varhola maintained a collection of long guns; an additional collection belottging to

the Varhola's son Panl was also stored in the house. Mr. Varhola also owned a handgun for

protection. The handgttn was normally kept hidden in a hollowed-out hook in the living room.

The Varhola's were security-conscious, keeping the doors wetl-locked and installing videoi

cameras outsidc to discourage intruders. The cameras did not operate, but appeared to do so.

The Defendant said in his unsworn statement that when he came to the door in Deccmber,

lie saw that Mr. Varhola was holding a handgun. According to the Defendant, Mr. Varhola put

the gun in his pocket after he recognized the Defendant and let him in.

The Defendant was not living with his girlfriend on February 25, 2008, because of

incidents that haci occurred betweet7 them: The girlfriend had contacted the Defendant's Parole

Officer concerning the incideuts.

That evening, the Defendant rode from across town by bus, arriving in the neighborhood

sometitne shortly before 7:00 p.m. He apparently went directly to die backdoor of the Varhola's

house. The Varhola's readily let him in. There was no evidonee that A4r. Varhola had the

handgun with lum on this occasion. The Defendant and Mr. Varhola sat and talked in the

kitchen, while Mrs. Varhola renrained in the living room. The Defendant was apparently offered



some food and drink. He also used the upstairs bathroom.

After awlule, Mrs. Varhola heard a whistling noise from the kitchen. When she got there

(slowed by her infirmity), she saw her husband lying bleeding and motionless on the floor. The

whistling noise she lreard was coming from Mr. Varhola's wind pipe. The Defendant was going

through Mr. Varhola's pockets. Mrs. Varhola cried out that the Defendant had killed tter

husband and the Defendant said that he had, grinning at her.

Tho Defendant then came at Mrs. Varhola with a lailfe. He asked her repeatedly, "Wlzerc

is the gun?" They straggled, Mrs. Varhola attentpting to defend herself as best she could witli

her cane, The Defendant punched, kicked, and stabbed Mrs. Varhola repeatedly. She fnal(v

decided to "play dead" and went quiet and motionless, though she remained conscious. The

Defendant only then lefi her alone and spent a few minutcs going around the honsa beforel

exiting. Mrs. Varhola was able to move to a phone to call her son for help awhile later.

The Medicat Examiner's Report showed that Mr. Varhola was stabbed deeply with a

knife multiple times, in his neck, chest, uid back. The evidenco indicated that the back wounds

were made after Mr. Varhola's heart had stopped.

One of the Varhola's tong guns and a teacup were foiuid in bushes outside the hoase,

with tlie Defendant's DNA on tlrem. Mr. Varhola's wallet was found weeks later, several blocks

away, wittiout any money it. T'here was no evidence of the Defendant's DNA on the wallet.

Mrs. Varhola reported that jewelry and coins were missing. There was no evidence that the

handgun was removed from its book compartment urttil after the ineideit.

The panel finds that the nature and circumstances of thc offense do not provide any

mitigating factors.



B. AGGRAVATING CIRCUNiS'I'ANCES

The State introduced seven exhibits that were admitted at the trial phase of the

proceedings and submitted no further evidence. State Exhibits 100, 100A, and 100B wore

submi.tted in support of the First Aggravating Circumstance. Exhibit 100 is a certified copy of

the Defendant's journal entry of conviction, £iled July 31, 2003, for the offenses of Burglary, a

felony of the second degree and three misdemeanors. Exhibit 100A is thc Ohio Department of

Rehabilitation and Correction's Post Release Contml Assessment of Defendant, dated January

10, 2007, finding that he was subject to mandatory post release control upon release from prison.

Exhibit IOOl3 is the State of Ohio Department of Rehabilitation and Comection Adult Parole

Authority's condilions of post-release control supervision for Defendant, whicti were signed by

him on May 7, 2007.

State Exhibits 108 and 118 were submitted in support of the Second Aggravating

Circumstance. Exhibit 108 is the Summit County Medical Examiner's Report of lnvestigation

and Report of Autopsy concerning the February 25, 2008, death of Emil Varhola. Exhibit 118

contains the medical records of Mary Varhola. Those records diagnosed an assault, abrasions,

lacerations, multiple stab wounds on the chest, abdomen, and on the tlrird and fourth digits of the

riglit hand. The pllysical exam revealed a large V shaped laceration to the right cheek; "four

superficial linear lacerafions" on the left breast; `three superficial linear lacerations" on the

abdomen; aud a laceration on the third and foarth digits of the riglrt liand. According to the

records, Mary Varhola was 77 years old when examined.

State Exhibits 37 and 99 were submitted in support of the Third Aggravating

Circumstance. Exhibit 37 is a photograph of the butt of the rifle taken from the Varhola

residence as it was found sticking out from an evergreen bush. Exhibit 99 is t$e wallet of Emil



Varhola, found beneath the porch of a house a few blocks from the crime scene.

The State also asked the Court to consider the evidence at the triat phase that was re!evant

to the three aggravating circumstances of which the Defendant was convicted.

The tlu•ee judge panel finds the aggravating circumstances to have been very substantial

and gives them grcat weight. The panel gives particular weight to the Sccond Aggravating

Circumstance, concerning the Defendant's multiple homicidat acts.

C. MITIGATING FACTORS

The Defendant introduced the expert testimony of a clinical forensic psychologist, Dr.

Jeffrey L. Smalldon, the testimony of the Defendant's older sister, Yvette Wesson, and the

unswom staternent of the Defendant. The panel found both witnesses to be fully credible,

though not the Defendant, for the most part. Evidence of the following factors was considered in

mitigation of the death penally:

Victim Inducement or Cacilitation (R.C. § 2929.04(B)(1)) - The panel found the Defendant's

statement that F-mil Varhola induced or facilitated the crime not to be credible and gives this

faetor no weight. The factor will accordingly not be discussed 6ii-ther.

Duress, Coercion, or Strong Provocation (R.C. § 2929.04(B)(2)) - Tbe panel similarly finels

that the Defendant's statements that Emil Varhola's actions against him had strongly provoked

him were not credible. There is no evidence of duress or coercion. Accordingly, this factor is

givcn no weight. lt also will not be discussed further.

Lack of Substantial Capacity to Conforin to the Reqnircnrents of the Law (R.C. §

2929.04(B)(3)) -

Dr. Smalldon expressed the view that certain conditions of the Defendant that he had

diagnosed could have affected the Defendant's ability to confot-in to the requirements of the law.



Dr. Smaildon ruled out any effect on the Defendant's capacity to appreciate the criminality of bis

conduct and that aspect of this statutory mitigating factor will not be discussed further. Dr.

Sinalldon did not express any fortnal professional opuuons to a reasonable degree of certainty

concerning the Defendant.

Dr- Smalldon diagnosed the Defendant to have these conditions: (1) depressive disorder,

not otherwise specified; (2) borderline intellectual funcLioning; (3) alcohol dcpendence; and (4)

personality disorder, not otherwise specified, with passive-aggressive, narcissistic and antisocial

features.

Dr. Smalldon spent approxitnately 15 hours face to face with the Defendant over the

course of three trips to Akron. Whilc at the Summit County Jail, Dr. Smalldon observed that the

Defendant was friendly, respectful, and congenial with the deputies. In his interviews with Dr.

Smalidon, the Defendant was respectful, polite, cooperative, and compliant, although he refused

to take certain tests.

Dr. Srnalldon also reviewed the Defendant's records from the Ohio Department of the

Ohio Adult Parole Authority; Community Aealth Center counseling records for the period

September 2007 through January 2008; records received from defense counsel that they ohtainecl

through pretrial discovery; collateral interview records and interviews he did with Yvettc

Wesson, two half-sisters, oue ofthe Defendant's daughters, an aunt, his girlfriend and others. Hc

also received background information from the defense team's mitigation specialist. Dr.

Smalldon believed that he had a valid social history for the Defcndant.

The evidence presented concerning the Defendant that supported Dr. Smalldon's

diagnoses was as follows:

Family History and Background / Poor Fatnily Environment - The Defendant had a very
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difficult childhood. He was born in 1957. He has an older full sister (Yvette) and a younger f'ull

brother (W ayiie). He has several younger half-siblings through both parents.

'I'he Defendant's parents were both alcoholics who drank hcavily daily. His inother

drank when she was pregnant with the Defendant. Wlien the Dcfendant was six months old, he

and his sister were locked in a closet with a pillow and a blanket while their mother and

grandmother went out drinking. Before leaving, they prepared a bottle that contained a mixture

of Gordon's Gin and gave it to Yvette to feed to the Defendant. Yvette gave the bottle to her

younger brother, after which he passed out and she thought he was dead.

Yvette described herself as the Defendant's primary carcgiver from the ages 1-5 ycars

old. She made sure he had food to eat. While their mother worked two jobs, a maid was hired co

watch the children to avoid having theni taken by Child Services and so the children would not

be home alone. The neighborhood and extended family provided extensive care for the Wesson

children. There was evidence presented of positive role models, especially the Defendant's

uncla Eugene.

When he was 11 months old, the Defendant was reported by Yvette to have suffered a

head injury when his cousin fell down stairs while holding him. i-fer recollection was that the

Defendant was knocked out but was not taken to the hospital.

The Defendant's father often beat him and belittled him. The beatitigs were with razor

straps, clechic chords, belts, switches rvith knots, and whatever else was available. At times,

Yvette was also made by their father to beat the Defendaiit. When the Defendant was ten years

old, Yvette confronted their father about the beatings that he inflicted upou the Defendant. Shc

told him to beat her instead, which the father did. However, the beatings of the Defendant tllcn

stopped over the next four years.



The Defendant had a bad sh.ittering speech impairment, which was a subject of the

father's belittlement. Tie was beaten when he woutd not respond quickly to his father due to his

stuttering. Mr. Wesson's sister aud brother also stuttered. They all had a cut made underneath

their tongues, which helped Yvettc and Waync's conditions but not the Defendant's. The

Defendant uttimately received treatment while in prison for his condition and was able to make

his unsworn statement to the panel without stuttering.

When he was five years old, the family became homeless, so the Defendant moved in

with his matemal aunt in Cleveland. Yvette went to live with a differcnt cousin in Cleveland.

His parents separated and, in 1963, the father moved to Teimessee. The family experienced

extreme poverty. The Defendant's mother became involved with another tnan natned Marino

who moved them into his home. Marino was violent at times. He once placed the Defendant's

mother in a bathtub, tied her up, and threw glasses at her while the Defendant and Yvette fought

him. He also caused their mother to miscarry due to assaults against tier, The Defendant and his

sister witnessed this violence.

When the Defendant was twelve years old lie came to live with his alcoholic grandmother

in Alcron. '1'he grandtnother forced the Defendant to do very rigorous chores and would hit him

with her cane.

The Defendant quit school in the seventh grade. He had attended many schools and had

performed poorly. His stuttering condition caused him to be teased frequently.

The Defendant was robbed and mugged when lie was 15-16 years old. Iie was hurt in the

incident and suffered cuts to the back of his head and hand. The Defendant's brother also hit

him over the head with a 35-40 pound glass fruit basket during a fight in those years. There were

other reports of head injuries from falling oat of a tree and from a police beating.



In 1973, when the Defendant was 16 years old, Yvette nioved to Oalcland, California.

Slie attempted to havc the Defendant join her in California, but he remained in Oakland with

Yvette for only 23 hours before retuming to Akron, because he missed his mother and was

homesick. There was no evidence that he lived other than in Akron tltereafter.

'I'here was evidence that the Defendant fathered five children in three relationships, has

numerous grandchildren, and an extensive loving and supportive family (many of whom were

present at thc hearing). Other than the Defendant's criminal history, there was no cvidence

presented concerning his life expeiiences between his childhood and the timc of tho awrder.

Yvette remained a significant support for him.

Yvette was in Las Vegas in January 2008 until approximately February 15, 2008. The

Defendant lived at Yvetta's house in Akron with her roommate while she was in Las Vegas.

Prior to going to Las Vegas, Yvette took the Defendant to appointments at Portage Path i'Vlcntal

Health, and also took him on job scarclies and to the parole office. He also worked with her in

her bakery. She described the Defendant as doing great at that tane. He ltad a girlfriend and she

thought he was complying with the rules aud regulations of parole.

However, the Defendant lost his job in the Fall of 2007, which affected his mood

negatively. There was evidence presented at trial that the Defendarit's relationship witli Mimi

Ford, with whom he had boen living nearby to the Vetrohola's, had eneountered difficultics in the

days before the murder and that the Defendant was facing a possible parole violation bccause of

in('orrnation Ms. Ford had provided.

The information Dr. Smalldort received about the Defendant's history was consistent and

corroborative of a chaotic childhood with freqaent physical abuse of the Dcfcndant and of his

mother in his presence. There was little encouragcment and supervision. Dr. Smalidon stated
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that the effect on the Defendant is that he is very insecure, has deep feeliugs of inadequacy, low

self-esteem and is filled with self-doubt.

Substance Abuse, Persouality Disorders and Low Level of lntelligence --

Dr. Smalldon identified some prenatal risk factors based on infor-mation received from

family members concerning the mother's alcoholism. He did not diagnose the Defendaut as

suffering frorn Fetal Alcohol Syndrome; however, he did believe that the Defendant was exposed

to alcohol prenatally and displays symptoms of Fetal Alcohol Effect. Fetal Alcohol Effect can

be characterized by an inability to assess the consequences of behavior and respond

appropriately to social clues; expressive language skill deficits (such as stuttering); difficulty

with language comprehension; impulsivity; and frustratiort. Dr. Smalldon testified that Fetal

Alcohol Effect is one of many factors that predisposed the Defendant to developing a personality

disorder, hased on an inability to respond to developmental stressors.

There were reports of the Defendant's alcohol consumption as a child. The Defendant is

an admitted alcoholic. Records trom the Community Health Center indicate a diagnosis of

alcohol dependence and major depression in 2007.

Dr. Smalldon assunted as accurate the reported history of head injuries suffered by the

Defendant. He did not review any records that documented any incidents involving a head injt ry

to the Defendant. Dr. Smalldon testified that head injuries can cause behavioral problems and

cause one to be impulsive and have poor judginent. He stateci that ncuropsychological testing

could have detennined the presence of a head injury, but that the Defendant refused to consent to

that testing.

Dr. Smalldon did perforrn a number of psycllological tests on the Defendant. The

significant i-esults demonstrate very low literacy and arithmetie slcills; a full-scale IQ of 76
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(borderline range); poor judgment, constructional, articulation, and perceptual motor accuracy

skills; clinical depression, low self-wortb, and high anxicty. The Defendant did show a high

level of motivation. Dr. Smaildon found the results to be consistent with brain injury, but could

not make any diagnosis from the limited information.

The Community Health Center records noted the Defendant's frustration over his

inabitiiy to find work, low self-esteem and poor relationsbips witli women that were filled with

confliat, alcohol, and ambivalance. Dr. Snralldon expressed the view that the Defendant's

insecurity, his deep feelings of inadequacy, and his self-doubt made him dependent on

acceptance by females. Ae became frantic when he perceived rejection. ulhon those

relationships ended, it rekindled his bad childhood.

As to his diagnosis of depressive disorder, Dr. Smalldon testified that the Defendant did

not meet the full diagnostic criteria. Rather his diagnosis was based on the 2007 diagnosis

reflected in the Community Health Center records and the Defendant's social history of

depression, Iropelessness, despair, and frustration. The Community Health Center records atsol

supported his diagnosis of alcohol dependence. The diagnosis of personality disorder notl

otherwise specified, with passive-aggressive, narcissistic, and antisocial features, is a diagnosis

deeply rooted in a person's developmental history.

Dr. Snralldon concluded that the Defendant is impulsive, overreacts, and does not think

of consequences, especially when alcohol is involved, and that these factors, togetlicr with his

limited intelligence and other factors, could affect his ability to confonn his conduct to the law.

R.C. § 2929.04(B)(4)(youth), (5)(absence of criminal history), and (6)(not principal

offender) -

The panel considered the initigating factors set forth in those subdivisions, as required,



but finds no evidence that gives tliem any mitigating weight.

Other Factors Relevant to Whether Defendant Should be Sentenced to Death (R.C. §

2929.04(B)(7)) -

The panel takes all of the evidence previously discussed into accotmt in weighing this

"catch-all" factor. ln addition, the panel considers the following:

Remorse - The Defendant stated that he "regretted that niglit" and that he was "sony for that

night." He said that he did not int.end to kill Mr. Varhola (or Mrs. VarlioIa), but noted tliat if he

is threatened he will react and will never let anyone hurt him again. He said that Mr. Varhola

"should have never reached into his pocket." The panel does not find any evidencc of remorse in

the Defendant's statement. I-Ie seemed to blame the victim for what happened, instead of

appreciating that he had committed a wrong against him.

Love/Support of Family Members - The panel gives some limited weight to the evident love

aud support the Defendant's family has for him.

Good Prison Conduct - The panel gives a small amount of weight to the Defcndant's

reportedly cooperative conduat in jail and the absence of any evidence of bad conduct in prison.

III. APPLICABLE LAW

Pursuant to R.C. § 2929.03(D)(3), if the panel of three judges unanimously finds, by

proof beyond a reasouable doubt, that the aggravating circumstances the offender was found

guilty of committing outweigh the mitigating factors, it shall impose a sentenee of death on the

offender.

In order to sentence the Defendant to death, R.C. § 2929.04 requires that the tluee judge

panel find that the aggravating circunistances in this case outweigh the mitigating factors bcyond

a reasonable doubt. The panel must consider and weigh against the aggravating circumstances



proved beyond a reasonable doubt, the nature and circumstances of the offense, the historv,

character, and background of the Defendant, and the applicable statutory mitigation factars.

Mitigating factors are factors which, while they do not justify or excnse the crime,

nevertheless in fairness and mercy, may be considered as thcy call for a penalty less than death,

or lesscn the appropriateness of a sentence of death. Mitigating factors are factors about an

individual which weigh in favor of a decision that one of the life sentcnccs is the appropriate

sentencc.

IV. CONCLUSIONS

As required by R.C. § 2923.03(D)(1), the panel considered the evidence raised at trial

that is relevant to the aggravated circumstances the Defendant was found guilty of committing or

to any factors in mitigation of the imposition of ttie sentence of death, the testimony and other

evidence that is relevant to the nature and circumstances of the aggravated circumstanees the

Defendant was found guilty of committing, the mitigating factors set forth in R.C. § 2929.04(B)

and any other factors in mitigation of the imposition of the sentence of death, the statement of the

Defendant, and the arguments of cottnsel for the defense and prosecution relevant to the pertalty

that should be imposed.

As noted in See. TT.I3., the pancl gives great weight to the three aggravating

circumstances, particularly the second one involvitig the Defendant's killing of D'inil Varhola and

attempted killing of Mary Varhola. That the murder moreover occurred while the Defendant was

still in detention through post-release control and in ihe course of an aggravated robbery onlyl

adds further weight to the already very sieiuflcant multiple-victim aggravating circttmstanee.

The defense primarily asserted that the Defendant's diagnosed couditions, the result of

his pre-natal development, and childhood abuse warranted giviug thern very significant weight.
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The panel finds them to be worthy of only limited weight. 1'he aggravating circumstances far

outweigh them.

While Dr. Smalldon stated that he had diagnosed four conditions as to the Defendant, he

expressed no professional opinions conceming the effects of those conditions on the Defcndant's

conduet in murdering Emil Varhola. IIe could only provide a"qualifred yes" to the question of

whether those conditions caused the Defendant to be substantially rmable to confonn to the

requirements of law.

Dr. Smaildon's carefully limited statements, without the expression of any professional

opinion, fetl far siiort of establishing that much, if any, weight could he giveii to mitigating factor

(B)(3). The panel conclndes that the factor can only be given very limited wcight.

Idowcvcr, the evidence pertaining to factor (B)(3), together with other trial evidence, the

testimony from Yvette Wesson and the Dcfendant's unsworn statement, does carry wcight as to

factor (B)(7), the "catch-all" tactor. Whilc the panet considers that weight to be significant, it

nevertheless falls far short of what would be required to enable the panel to flnd that the

aggravating circLimstance.s did not outweiglr all of the mitigating factors takcn together beyond a

reasonable doubt.

Consequently, notwithstanding the regret the pancl must feel that the Defendantl

experienced so unhappy a childhood and the panel's aelmowledgement that he suffers from the

disorders Dr. Smalidon diagnosed, the result required by the statutory weighing of the evidence

is very clearly adverse to the Defendant.

The threejudge panel accordingly finds unauimousty by proof beyond a reasonable

doubt that the aggravating circumstances presented here far ordweigh the mitigating factors

evidenced in the nature and circumstances of'the offense, the history, character aud background



of the Defendant, and the applicable statutory mitigating factors.

'i'he panel sentences the DeEendant to the penalty of death.

C'C IS SO ORllEREI).

cc: Asst. Pros. Felicia Easter
Asst. Pros. Margaret Kancllis
Attorney Lawrence J. Whitney

Attorney Donald Hicks

DGt. 'I''ĤOMAS A. TEODOSIO
(Presiding Judge)

JUDGE BRENDA BURNHAM liNRUII

16

/9") 2



§ 2945.06. Jurisdiction of judge when jury trial is waived; three-judge court

In atry case in which a defendant waives his right to trial by jury and elects to be tried by the
court under section 2945.05 of the Revised Code, any judge of the court in which the cause is
pending sliall proeecd to hear, try, and determine the cattse in accarclance with the rules and in
like nianner as if the cause were being tried before a jury. If the aecused is charged with an
offense punishable with death, he shall be tried by a cotirt to be cotnposed of three judges,
consisting of the jadge presiding at the time in the trial of criminal cases and two otherjudges to
be designated by the presid'uzg judge or chief justice of that court, and in case there is neitlier a
presiding judge nor a chief justice, by the chief justice of the suprenie cotut. The judges or a
majority of them inay deci<le all questions of fact and law arising upon the trial; however the
acctised shall not be found guilty or not guilty of any offense unless the judges unanimously find
the acoused guilty or not guilty. If the accused pleacls guilty of aggravated nturder, a court
coniposed of three judges sliall examine the witnesses, determine whether the accused is guilty of
aggravated murder or any other offense, and pronounce sentence accordingly. The court shall
follow the procedures contained 'ni sections 2929.03 and 2929.04 of the Revised Code in all
cases in which the accused is charged with an offerrse ptuiishable by death. If in the composition
of the court it is necessary that a judge from another county be assigned by the chiefjustice, the
judge front another county shall be compensated for his services as provided by section 141.07 of
the Revised Code.



§ 2903.01. Aggravated maF'dcr

(B) No person shall purposely cause the death of another or the unlawful termination of another's
pregnaiicy while committing or attempting to commit, or while fleeing imrnediately after
eommitting or attempting to eomtnit, kidnapping, rape, aggravated arson, rarson, aggravated
robbery, robbery, aggravated burglary, burglary, terrorism, or escape.
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§ 2963.01. Aggravated murder

(D) No person who is under detention as a result of having been found guilty of or
having pleaded guilty to a felony or who breaks that detention sliall purposely
cause the death of ajiother.
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§ 2903.02. iVtnrder

(A) No person shall purposely canse the death of another or the unlawful termination of another's
pregnancy.

(B) No person. shall cause the death of another as a proximate result of the offenders comniitting
or atteinpting to cominit an otfense of violence that is a felony of the first or second degree and
that is not a violation of section 290103 or 2903.04 of the Revised Code.



§ 2911.01. Aggravated robbery

(A) No person, in attempting or comniitting a tlieft offense, as defined in section 2913.01 of the
Revised Code, or in fleeing immediately after the attempt or offense, shall do any of the following:

(1) I Iave a deadly weapoai on or about the offender's person or under the offender's control and
either display the weapon, brandish it, indicate that the offender possesses it, or use it;

(2) Have a dangerous ordnance on or about the offender's person or under the offender's corurol;

(3) Inflict, or attempt to intlict, serious physical harm on anotlier.



§ 2911.12. I3urglary

(A) No person, by force, stealth, or deception, shall do any of the following:

(I) Trespass in an occupied structure or in a separately secured or separately occupied portion of
an occupied structure, when another person otlier than an accomplice of the offender is present,
with purpose to cotumit in the structure or in the separately secured or separately occupied
portion of the structure any criminal offense;

(2) Trespass in an occupied structure or in a separately secured or separ•ately oacupied portion of
an occupied structure that is a perinanent or temporary habitation of any person when any person
other than an accompliee of the offender is present or likely to be present, with puapose to
commit in the habitation any criminal offense;

(3) Trespass in an occupied structure or in a separately secured or separately occupied portion of
an occupied structure, with purpose to comnrit in the structure or separately secured or separately
occupied portion of the struclure any crimitial offense;

(4) Trespass in a permanent or temporary habitation of any person when any person othcr than an
accomplice of the offender is present or likely to be present.

(B) As used in this section, "occupied structure" has the same nieaning as in section 2909.01 of
the Revised Code.

(C) NVhoever violates this section is guilty of burglary. A violation of division (A)(1) or (2) of
this section is a felony of the second degree. A violation of division (A)(3) of this section is a
felony of ttie third degree. A violation of division (A)(4) of this section is a felony of the fourth degree.



§ 2913.02. 7'heft

(A) No persozi, with pLirpose to deprive the owner of property or services, shall knowingly obtain
or exett control over either the property or services in any of the following ways:

(I) Without the consent of the owner or person atithorized to give consent;

(2) Beyond the scope of the express or iniplied consent of the owncr or person authorized to give consent;

(3) By deception;

(4) By threat;

(5) By in6nzidation.

(B) (1) Whoever violates this scction is guilty of theft.



§ 2929.021. Notice to supreme court of indietmeut cliarging aggravated murder; plea

(A) If an indictment or a count in an indictment charges the, defendant with aggravated murder
and contains one or more specifications of aggravating circumstances listed in division (A) of
section 2929.04 of the Revised Code, the clerk of the court in which the indictment is filed,
within fifteen days after the day on which it is filed, sha11 file a notice with the supreme court
indicating that the indictment was filed. The notice shall be in the form prescribed by the clerk of
the supreme court and shall contain, for each charge of aggravated murder with a specification, at
least the following information pertaining to the charge:

(1) The name of the person charged in the indictment or cotutt in the indictment with aggravated
niurder with a specification;

(2) The docket number or numbers of the case or cases arising out of the charge, if available;

(3) "fhe cottrt in which the case or cases will be heard;

(4) The date on which the indictnrent was filed.

(B) If the indictment or a count in an indictment charges the dcfendant with aggravated murder
and contains one or more specifications of aggravating circumstances listed in division (A) of
section 2929.04 of the Revised Code and if the defendant pleads guilty or no contest to any
offense in the case or if the indictment or any count in the indictntent is dismissed, the clerk of
the court in which the plea is entsred or the indictment or count is dismissed shall file a notice
with the supretne court indicating what action was taken in the case. The notice shall be filed
within fifteen days after the plea is entcred or the u7dictment or count is dismissect, shall be in the
form prescribed by the clerk of the suprerne court, and shall contain at least the following infotmation:

(1) The name of the person who entered the guilty or no con
indictment or count that is disniissed;

pl a or who is named in the

(2) The docket numbers of the cases in which the guilty or no contest plea is entered or in which
the ntdictment or eount is dismissed;

(3) The sentence intposed on the offender in each case.
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§ 2921.12. Tampering with evidence

(A) No person, knowing that an official proceeding or investigation is in progress, or is about to
be or likely to be instituted, shall do any of the following:

(1) Alter, destroy, conceal, or remove auy record, docmnent, or thing, witlt purpose to impair its
value or availability as evidence in such proceeding or investigation;

(2) Make, present, or use any record, document, or thing, knowing it to be false and with purpose
to mislead a public official who is or inay be engaged in such proceeding or investigation, or with
purpose to corrupt the outcome of any such proceeding or investigation.

(B) Whoever violates this section is guilty of tampering with evidence, a felony of the third degrce.



§ 2929.03. Imposing serrtence for aggravated murder

(A) If the indictment or count in the indictment charging aggravated murder does not contain one
or more specifications of aggravating eirctrmstances listed in division (A) of section 2929.04 of
the Revised Code, then, following a verdict of guilty of the charge of aggravated murder, ttie trial
conrt shatl impose sentence on the offender as follows:

(1) Except as provided in division (A)(2) of this section, the trial court shall impose one of the
following sentences on the offender:

(a) Life nnprisonment without parole;

(b) Subject to division (A)(1)(e) of this sectiou, life imprisonment with parole eligibility after
serving twenty years of imprisonment;

(a) Subject to division (A)(1)(e) of this section, life imprisonmett with parole eligibility after
serving twenty-five full years of imprisontnent;

(d) Subject to division (A)(1)(e) of this scetion, life imprisonn ent with parole eligibility after
serving thirty full years of iniprisonnieut;

(B) If the indictment or count in the indictment charging aggravated murder contains one or more
specifications of aggravating circunastances listed in division (A) of sectioit 2929.04 of the
Revised Code, the verdict shall separately state whether the accused is found guilty or not guilty
of the principal charge and, if guilty of the principal charge, whether the offender was eighteen
years of age or older at the time of the conunission of the offense, if the matter of age was raised
by the uffcnder pursuartt to section 2929.023 [2929.02.31 of the Revised Code, and whether the
offender is guilty or not guilty of each specification. The jury shall be instrncted on its duties in
this regard. The instruction to the jury shall include an instruction that a specification shall be
proved beyond a reasonable doubt in order to suppoit a guilty verdict on the specification, but the
instruction shall not mention the penalty that may be the conseciuence of a guilty or not guilty
verdict on any charge or specification.



§ 2929.04. Criteria for imposing death or iinprisonment for a capital offense

(A) hnposition of the death penalty for aggravated murder is precluded unless one or more of
the following is specified in the indictnlent or count in the indictinent ptnsuant to section
2941.14 of the Revised Code and proved beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United States or a person in line of
succession to the presidency, the governor or lieutenant governor of this state, the president-elect
or vice president-elect ol'the United States, the governor-ciect or lieutenant goveinor-elect of this
state, or a candidate for any of the offices described in this division. For purposes of this division,
a person is a candidate if the person has been nominated for election according to law, if the
person has filed a petition or petitions according to law to have the person's name placed on the
ballot in a primary or general election, or if the person campaigns as a write-in candidate in a
primary or general election.

(2) The offense was committed for hire.

(3) The offense was committed for the purpose of escaping detection, apprehension, trial, or
punishment for another offense committed by the offender.

(4) The offense was committed while the offender was nnder detention or whiie the offender
was at large after having broken detention. As rued in division (A)(4) of this section, "detention"
lias the same meaning as in section 2921.01 of the Revised Code, except that detention does not
inchtde hospitalization, institutionalization, or confinement in a mental health facility or mental
retardation and developmentally disabled facility tttiless at the time of the eommission of the
offeuse either of the following circumstances apply:

(a) The offender was in the facility as a result of being charged with a violation of a section of
the Revised Code.

(b) The offender was under detention as a result of being convictcd of or pleading guilty to a
violation of a section of the Rcviscd Code.

(5) Prior to the offense at bar, the offender was ecinvicted of an offeise an essential element of
which was the purposefizl killing of or attctnpt to kill atiother, or the offense at bar was pai-i of a
course of conduct involving the pruposeful killing of or attentpt to kill two or more persons by
the offender.

(6) The victim of the offense was a law enforcement officer, as defined in section 291.1.01 of
the Revised Cocie, whom the offender had reasonable cause to know or knew to be a law
enforcement officer as so defined, ar.d either thc victim, at the time of thc commission of the
offense, was engaged in the victiin's duties, or it was the offender's specific purpose to kill a law
enforccnient officer as so defined.
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(7) The offense was committed while the offender was committing, attempting to commit, or
fleeing immediately after committing or attempting to commit kidnapping, rape, aggravated
arson, aggravated robbery, or aggravated burglary, and either the oi'fender was the principal
offender in the commission of the aggravated murder or, if not the principat offender, committed
the aggravated murder with prior calculation and design.

(8) '1'he victim of the aggravated murder was a witness to an offense wlio was purposcly killed to
prevent the victim's testimony in any criminal procceding and the aggravated murder was not
committed dtrring the commission, attempted comniission, or fliglit iininediately after the
commission or attempted comniission of the offense to wltich the victitn was a witness, or the
victim of the aggravated murder was a witness to an offense and was purposely killed in
retaliation for the victim's testimony in any crirninal proceeding.

(9) The offender, in the commission of the offense, purposefiilly caused the deatli of another who
was under thirteen years of age at. the time of the commission of the offense, and either the
offender was the principal offender in the commission of the offense or, if not the principal
offender, committed the offense with prior calculation and design.

(10) The offense was committed wliile the offender was committing, attemptin6 to connnit, or
fleeing imniediately after committing or at-tempting to commit terrorism.



§ 2929.05. Appellate review of death sentence

(A) Whenever sentence of death is imposed pursuant to sections 2929.03 and
2929.04 of the Revised Code, the corn-t of appeals, in a case in which a sentence of deatlt was
imposed for an offense conimitted before January 1, 1995, and the supreme court shall review
upon appeal the sentence of death at the same time that they review the other issues in the case.

The cour-t of appeals and the supreme court shall review the judgment in the case and the
scntence of death imposed by the court or pancl of three judges in the same mamter that they
review other criminal cases, except that tlrey shall review and indcpendently weigh all of the
facts and other evidence disclosed in the record in the case and consider the offense and the
offender to det:ermine whether the aggravating eircumstances the offender was found guilty of
conunitting outweigh the mitigating factors in the case, and whether tlxe sentence of deatb is

appropriate. In determinhtg whether the senteilce of death is appropriate, the court of appeals, in
a case in which a sentence of death was imposed for an offense conmiitted before January 1,
1995, and the supreme court shall consider whether the sentence is excessive or disproportionate
to the penalty imposed in similar cases. 'fhey also shall review all of the facts and other evidence
to deterinine if the evidence supports the finding of the aggravating circumstances the trial jury or
the panel of three judges formd the offender guilty of committing, and shall determhre whether
the sentencing court properly weighed the aggravating circumstances the offender was found
guilty of committing and the mitigating factors. 'i'he court of appeals, in a case in which a
sentence of death was iniposed for an offense committed before January 1, 1995, or the supreme
court shall affirm a sentence of death only if the particular court is persuaded from the record that
the aggravating circumstances the offender was found guilty of comniitting outweigh the
mitigating factors present in the case and that the sentence of death is the appropriate sentence in

the case.

(B) The court of appeals, in a case in which a sentence of death was inzposed for an offense
coinmitted before January 1, 1995, and the supreme court shall give priority over all other cases
to the review of judgments in which the sentence of death is imposed. and, except as othewise
provided in tltis section, shall conduct the review in accordance with the Rules of Appellate Procedure.

(C) At any time after a sentence of deatli is imposed pursuant to section 2929.022 [2929.02.21 or
2929.03 of the Revised Code, the court of common pleas that sentenced the offender shall vacate
the sentence if the of7ender did not prescnt evidence at trial that the offender was not eighteen
years of age or older at the time of the conunission of the aggravated murder for wliiclz the
offender was sentenced and if the offcnder sltows by a preponderance of the evidence that the
offender was less than eighteen years of age at the tirne of the commission of the aggravated
murder for wliich the offender was sentenced. The court is not required to lrold a hearing on a
motion filed pursuant to this division unless the court finds, based on the motion and any
supporting information submitted by the defendant, any information submitted by the prosecuting
attorney, and the record in the case, including any previous hca^ings and orders, probable cause
to believe that the defendant was not eighteen years of age or older at the time of the commission
of the aggravated murder for which the defendant was sentenced to death.



§ 2929.19I. Correction to judgment of conviction concerning post-release control

(A) (1) If, prior to the effective date of this section, a court imposed a sentence including a prison
term of a type described in division (B)(3)(c) of section 2929.19 of the Revised C:ode and failed
to notily the offender pursuant to that division that the offender will be supervised under
section 2967.28 of the Revised Code after the of'fcnder leaves prison or to include a statement to
that effect in the jutignlent of conviction entered on the journal or in the sentencc pursuant to
division (F)(1) of section 2929.14 of the Revised Code, at any time before the offender is
released from imprisonmelit under that term and at a hearing conducted in accordance with
division (C) of this section, the court may prepare and issue a correction to the judgment of
canvietion that includes in the judgnrent of conviction the statement that the offender will be
supervised under section 2967.28 of the Revised Code after the offendcr leaves prison.

If, prior to the effective date of this section, a court imposed a sentence including a prison term of
a type described in division (13)(3)(d) of section 2929.19 of the Revised Code and failed to notify
the offender pursuant to aiat division that the offender tnay be supervised under section 2967,28
of the Revised Code after the offender leaves prison or to include a statement to that effect in the
judgment of conviction eutered on the journal or in the sentence pursuant to division (F)(2) of
section 2929.14 of the Revised Code, at any time befure the offender is relessed from
imprisonment under that term and at a hearing conducted in aceordance with division (C) of this
section, the court may prepare and issue a coirection to the judgtnent of conviction that includes
in the juclgment of eonvietion the statenient that the of#'encier may be supervised under section
2967.28 of the Revised Code after the offender leaves prison.

(2) If a court prepares and issues a correction to a judgment of conviction as described in division
(A)(1) of this section beforc the offender is released from imprisonment under the prison term the
court iniposed prior to the effective date of this section, the court shall place upon the journal of
the court an entry nunc pro tunc to record the correction to the judgment of conviction and shall
provide a copy of the entry to the offender or, if the offender is not physically present at the
liearing, shall send a copy of the entry to the department of rehabilitation and correction for
delivery to the offender. If the coau-t sends a copy of the entry to the departinent, the department
prornptly shall deliver a copy of the entry to the offender. The court's placement upon the journal
of the entry nune pro tune befare the offender is released from imprisonment under the term shall
be considered, and shall liave the same effect, as if the court at the time of original sentencing
had included the statement in the sentence and the judginent of conviction entered on tbe journal
ancl had notified the offender that the offender will be so supervised regarding a sentence
including a prison term of a type described in division (B)(3)(c) af section 2929.19 of the
Rcvised Code or that the offender may be so sapervised regardirtg a sentence including a prison
term of a type described in division (B)(3)(d) of that section.



(B) (i) If, prior to the effective date of this section, a court imposed a scntence including a prison
term and failed to notify the offender pursnant to division (B)(3)(e) of section 2929.19 of the
Revised Code regarding the possibility of the parole board imposing a prison teim for a violation
of supervision or a condition of post-release coi-itrol or to include in the judgment of conviction
entered on the jouinal a statement to that effect, at any time before the offender is released fi•om
imprisoninent under tliat term and at a hearing conducted in accordance with division (C) of this
section, the court may prepare and issue a correction to the judgment of conviction that includes
in the judgment of conviction the statement that if a period of supervision is imposed following
the offender's release from prison, as described in division (B)(3)(c) or (d) of section 2929.19 of
the Revised Code, and if the offender violates that supervision or a condition of post-release
control imposed under division (B) of section 2967.131 [2967.13.1] of the Revised Code t'he
parole board may impose as part of the sentence a prison term of up to one-half of the stated
prison term originally imposed upoii the offender.

(2) If the court prepares and issues a correction to a judgmetA of conviction as described in
division (B)(1) of this section before the offender is released front imprisomnent under the tertn,
the court shall place upon the journal of the court an entry ntutc pro tunc to record the correction
to the judgment of conviction and shall provide a copy of the entry to the offender or, if the
offender is not physically present at the hearing, shall send a copy of the entry to the department
of reliabilitation and eoirection for delivery to thc offender. If the court sends a copy of the entry
to the department, the department promptly shall deliver a copy of the entry to the offender. The
court's placement upon the joun3al of the entry nmic pro tune before the offender is released from
imprisonment under the term sl'iall be considored, ancl shall have the same eff'ect, as if the couii at
the time of original sentencing had included the statement in the judgment of coiiviction entered
on the jottmal and had notified the offender pursuant to division (B)(3)(e) of section 2929.19 of
the Revised Code iegarding the possibility of the parole board imposing a prison term for a
violation of supervision or a condition of post-release control.

(C) On Fard after the effective date of this section, a court that wishes to prepare aiid issue a
correction to ajudgment of conviction of a type described in division (A)(l ) or (B)(l) of this
section shali nat issue the correction until after the court has conducted a hearing in accordance
with this division. Before a cout-t holds a hearing pursuant to this division, the court shall provide
notice of the date, time, place, and ptu}mse of the hearing to the offender who is the subject of
the heaiing, the prosecuting attorney of the county, and the depai-Ement of rehabilitation and
correction. The offender has the right to be physically present at the hearing, except that, upon
the court's own motion or the motion of the offeitder or the prosecuting attorney, the court may
permit the offender to appear at the hearing by video conferencing equipment if available and
coinpatible. An appearance bv video conferencing equipment pursuant to this division has the
same force and effect as if ttie offender were plrysically present at the hearing. At the hearing, the
offender and the prosecuting attorney may make a statement as to whether the court should issue
a correction to ihe judgment of conviction.



§ 2941.25. Muftiple counts

(A) Where the same conduct by defendant can be cocistrued to constitute two or more allied
offenses of similar import, the indietinent or information may contain cowits for all suclz
offenses, but the defendant inay be convicted of only one.

03) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or
where his conduct results in two or more offenses of the same or similar kind conimitted
separately or with a separate animus as to each, the indichnent or information may contain counts
for all such offenses, and the defendant may be convicted of all of them.



§ 2945.05. Defendant may waive,jury trial

In all eriminal cases pending in courts of record in this state, the
defendant may waive a trial by jury and be tried by the court without ajury.
Such waiver by a defendant, shall be in writing, signed by the defendant, and
filed in said cause and made a part of the record therco£ It shall be
entitled in the court and cause, and in substance as foliows: "I ........,
defendant in the above cause, liereby voluntarily waive and relinquish my right
to a trial by jury, and elect to be tried by a Judge of the Court in which the
said cause rnay be pending. I fully understand that tmder the laws of this
state, I have a constitutional right to a trial by jury."

Snclx waiver of tf ial by jury must be made in open court after the defendant has been arraigned
and has had opporttmity to consult with counsel. Such waiver may be withdrawn by the
defendant at any time before the conunencen7ent of the trial.
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§ 2945.06. Jurisdiction of judge when jury trial is waived; three-judge court

hr any case in which a defendant waives his right to trial by jury and elects to be tried by the
c:ourt under section 2945.05 of the Revised Code, any judge of the court in which the cause is
pending shall proceed to hear, try, and determine the cause in accordance with the rules and in
like manner as if the cause were being tried before a jury. if the accused is charged with an
offcnse punishable with death, he shall be tried by a court to be composed of three judges,
cnnsisting of the judge presiding at the time in the trial of criminal cases and two othcr judges to
be designated by the presiding judge or chief justice of that court, and in case there is neither a
presiding judge nor a chief justice, by the chief justice of the supreme court. The judges or a
majority of them may decide all questions of fact and law arishig upon the trial; however the
accused shall not be found guilty or not guilty of any offanse unless the judges unanimously find
the accused guilty or not guilty. If the accused pleads guilty of aggravated murder, a court
composed of three judges shall examine the witnesses, dctermine whether the accused is guilty of
aggravated mmder or aary other offense, and pronounce sentence aceordingly, The court shall
follow the procedures contained in sections 2929.03 and 2929.04 of the ltevised Code in all
cases in which the acenscd is charged with an offense punishable by death. If in the composition
of the court it is necessary that a judge from anolher county be assigned by the chief justice, the
judge from another caunty shall be eompensated for his services as provided by section 141.07 of

the Revised Code.



§ 2945.21. Peremptory challenges

(A) (1) In criminal cases in which there is only one defendant, each party, in addition to the
challenges for cause authorized by law, may peremptorily challenge three of the jurors in
misdemeanor cases and four of the jurors in felony cases otl-ier than capital cases. If there is more
than one defendant, eaclt defendant may peremptorily challenge the same number ofjurors as if
he were the sole defendant.

(2) Notwitlistanding C•itninal Rule 24, in capital cases in wliieh there is only one defendairt, eaeli
party, in addition to thc challenges for cause authorized by law, may perenxptorily challenge
twelve of the jurors. If there is nrore than one defendattt, each defendant may peremptorily
challenge the same mtmber of jurors as if he were the sole defendant.

(3) In any case in which there are rnultiple defendants, the prosecuting attorney may pereinptorily
challenge a nuznber of jurors equal to the total number of peremptory challenges allowed to all of

the defendants.

(B) If any indictments, informations, or coinplaints are consolidated for trial, the consolidated
cases shall bc considercd, for purposes of exercising peremptory challenges, as though the
defendants or offenses had been joined in the same indictment, information, or complaint.

(C)'The exercise ofperemptory challenges authorized by this secti^on shall be in accordance with

the procedures of Criminal Rule 24.



§ 2967.28. Period of post-release control for certain offenders; sanctions; procccdings upon

violation

(A) As used in this section:

(1) "Monitored time" means the tnonitored time sanction specifred in section 2929.17 of the
Revised Code.

(2) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section 2923.11 of
the Revised Code.

(3) "Felony sex offense" means a violation of a section contained in Chapter 2907. of the Revised
Code that is a felony.

(B) Each sentence to a prison term for a felony oC the first degree, for a. felony of the second
degree, for a felony sex offense, or for a felony of the third degree that is not a felony sex offcnse
and in the commission of which the offender caused or threatened to cause physical harm to a
person sltalI include a requirenient that the offender be subject to a period of post-release control
imposed by the parole board after the offender's release fi-om imprisonment. If a court imposes a
sentence including a prison term of a type described in this division on tir after July 11, 2006, the
failure of a sentencing court to notif'y the offender pursuant to division (13)(3)(c) of section
2929.19 of the Revised Code of this requirement or to include in the judgment of conviction
entered on the journal a statement that the offender's sentence includes this requiretnent does not
negate, limit, or otherwise affect the mandatory period of supervision that is required for the
offender under this division. Section 2929.19 1 [2929.19.1 ] of the Revised Code applies if, prior
to July 11, 2006, a cotwt imposed a sentence iucluding a prison term of a type described in this
division and failed to notify the offender pursuant to division (B)(3)(c) of section 2929.19 of the
Revised Code regarding post-release control or to include in the judgment of conviction entered
on the journal or in the sentence pursuant to division (F)(1) of section 2929.14 of the Revised
Code a statement regarding post-release control. Unless reduced by the parole board pursuant to
division (D) of this section when authorized under that division, a period of post-release control
r-equired by this division for an offender shall be of one of the following periods:

(I) For a felony of the first degree or for a felony sex oflense, five years;

(2) For a felony of the second degree that is not a feiony sex offense, three years;

(3) For a felony of the third degree that is not a felony sex offense and in the connnission of
which the offender caused or threatened physical harm to a person, three years.

8-4ir



Crim R 11 Pleas, rights upon plea

(A) Pleas

A defendant may plead not guilty, not guilty by
reasou of tnsanity, guilty or, ivith the consent of the
court, no contest. A plea of not guilty by reason of
hisaivty shall be taade in writing by either the defen-
dant or the defendant's at.torney. All other pleas may
he mxde orally. The pleas of not guilty atid not guilt.y
by re.vson of insanity may be johied. If a defendant
refuses to plead, the court shall enter a plea of uot
guiity on behalf of Lhe defeudant..

(B) Effect oi' guiltv or no contest pleas

Witli reference to the offe.nse nr offen:es to which
the plea is entered:

(1) The plea of guilty is a completz adanissiun of the
defendant's guilt.

(2) The plea of no contest ie not an admission of
de.fendants guilt, buL is sa adniission of the truth of
the, facts alleged in the indictmont, itiformation, er
complanzt, and the plea or admission shall nut be used
against the defendant in any subsequent civil or criini-
nal proceeding.

(3) When a plea of guilty or no contest is accepted
putsuant to this nile, the court, except as provided in
divisions (C)(3) and (;) of this rule, shall proceed with
sentencing'underCrPm. R.32.

(C) Pleas of guilty anrt no contest in felony cases

(1) Where in a felon,y ease thc defendanL is mirep-
resented by eounsel the cout-t shall not accept a plea
of gtailty or no contest unless the defendarrt, after
being icadvised that he or she has the right to be
represented by retained counsel, or pursuant, to Crim.
R. 44 by appointed coun=eF, waives this right.

(2) in felony enses the court may refuse to accept a
plea of guilty or a plea nf no contest, and ahail not
aeeept a plea of guilty or no cantost without first

addressing the defendant. peraonaliy and doing all of
the following:

(a) Determining tlxat the defendant is making the
plea voluntarily, with understanding of the nature of
the eharges and of the ntaxintuni penaity involved,
and, if applic.able, that the defendant is not eligible for
probation or for the imposition of community control
sanctions at the sontencing hearing.

(b) Informing the defendaut, of and det,ermining
that the defendant understands the effect of the plea
of gtailty or no contest, and t.hat the court, upon
acceptance nf the nlea, may proceed with ,judgment
and sentence.

(c) Informing the defendant anr] determining that
Idie defendant understands that by the plea the defen-
daait is waiving the rights to jury trial, to confront
witnesses against hini or lior, to have compulsory
process for obtaining eritnesses in the defendant's
favor, and to reqnire the state to prove the defen-
dant:s guilt beyond a reasonable donht at. a trial at
which the defendant cannot be compelled to testify
against himself or herself.

(3) Witli respect to aggravated miuder cotnmitted
on and after January 1, 1974, the rlefendant shall
plead separately to the eharge and to each specitica-
timr, if any. A plea of guilty or no contest to the
chatge waives the defendant's right to a.jury trial, and
before accepting a plea of guilty or no contest the
court shall so advise the defendant and determine that
the defendant undez:stands the consequencea of the
plea.

di the indictment contains no specification., and a
plea of guilty or no contest to the charge is accepted,
tlie coitrL shall hnpuse the sentence provided by law-

If the indictinent contains one or inore speeifica-
tion5, and a plea of guilty or no contest to the ciiarge
is ac.cepted, the cnurt may dismiss the speeif;cations
ant7 inipose sent,nnce accordingly, in the interests of
justice.

If the indictment contains one or inore specilSeations
that are not dismissed upon acceptance of a plea of
guilty or no contest to the charge, or if pleas of guiltv
or no contest to botli the charge and one or more
speciflrations are accepted, a court composed of three
judges sltall: (a) detcrmine whether the offense was
aggravated mm-der or a lesser offense; snd (b) if ehc
offense.is detertnuted to have been a lesser offeuse,
impose sentence ac-cordingly; or (c) if the offense is
determined to have been aggravated mnrder, proceed
as provided by law to deterinine the. presence or
absence of the specified aggr•avating circmnstances
and of mitigating circumstances, an(I 'tmpose sentence
accordingly.

(4) With respect to all other eases thc court need
not take test.imony upon a p)eaof guilty ^r no e,.;nt:st.

(D) Misdemeanor cases involving serious offenses
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The Constitution of the United States

AMENI)MENT 5

No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictnient
of a Grand Jury, except in cases arising in the land or naval
forces, or in the rnibtia, when in actual service in tinic of
war or public danger; nor shall any person be sublect for the
same offence to be twice put in jeopardy of life or fimb; nor
shall be compelled in any criminal case to be a witness
against hintself, nor be deprived of life, liberty, or property,
without due proccss of luw; nor shall private property be
taken for public use, withoot just compensation.



The Constitution of the United States

nrvlBNnMErrC 6

In all criminai prosecutions. the accused shalt enjoy the
rigbt to a spxdy and public trial, by an impartial;'ury of tha
State and district wherein the crime shail have been com-
mitted, whicb district shall bave been prcvlously ascertained
by law, and to bc inrotmed of the nature and cause of the

accusation; to ba confranted witb tho witnesscs against him:
to bavc oomputsory proods for obtaining witrwssos in bia
farea, and ta have the assistancc of oounsel for his defence.



The Constitution of the United States

AhiENL}1Y5EtdT 8

Excessive bail shall not be required, no: excessive fines
imposed, nor cruel and unusual punishmcnts inflicted.



AMENDMENI' 14

Section I

All petsons born or naturalized in the United Stases,
and sabject to the jurisdiction thcreof, are citizens of the
United States and of the Sutte wherein they rrside. No
Statc shall make or enforez any law which shall abridgc
the privileges or immunities of citizans Of the United
States; nor shall any State deprivc any person Of life,
liberty, or propetty, without due procrss of law; nor deny
to any person within its }urisdiction the equal protection

of the laws.

Section 2

Representatives shall be apportioned among the scvaral
States according to their respective numbers, cotmting thc i
whole number of persons in each State, excluding Indians ^
not taxed. Hut when the right to vote at any election for
the choice of electors for President and Vice President of
the United States, Representatives in Congress, the Execu-
tive and Judicial oflicer5 of a State, or the members of the'
I.egislature thertaf, is denied to any of the male inhabu-
ants of such State, being twenty-one years Of age, and citi-
zens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of

^representation thcrein sha31 be reduced in the proportion,
whieb the number of sucb male citizens shall bear to the'
whole number of male citizens twenty-one years of age m

such State.

Section 3

No person shall be a Senator or Representativo in
Congress, or tiector of President and Vice Praident, nr
hold any office, civil or miiitary, undcr the United States
or under any State, who, having proviouslv tnkcn an oath,
as a member of Congress, or as an officer of ttte United
Statcs, or as a member of any State Icgislature, or as an

executivc or judicial offioer of any State, to support the
Constitution of the United States, shall have engaged ia,
insurroction or rebellion against the samc, or given aid or
comfott to the enemies thereof. But Congress may by a^
vote of two-thirds of eacb house, remove such disability.

Seetion 4

71te validity of the public debt of the United Statts,
authorizcd by law, including debts incurred for payment
of pensions and bountics for serviecs in supprtssmg insur-
rection or rebellion, shali not be questioned. But ncither
the United Statcs nor any State shall assume or pay any
debt or obligation incurred in aid of insurrection or rebel-
lion against the United Statts, or anY ctaim for the loss or
emancipation of any slave; but atl such debts, obligations,
and claims shail be held illegal and void.

Sectton 5

The Congress shall have power to enforce, by appro-

priate legislation, ibe provisions of this r.nisls.

^-Po,
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