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MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

Amended Substitute Senate Bill No. 221 (S.B. 221) became effective on July 31, 2008.

The same day, Columbus Soutliern Power and the Ollio Power Company (the Companies) filed

an application for a Standard Service Offer. The application sought approval of an Electric

Security Plan authorized by S.B. 22].

S.B. 221 represents a fundaniental change in the way that rates are detennined in Ohio.

With the advent of competition for generation services concerns about the stability and viability

of the electric distribution utilities grew. The Commission addressed these concerns through a

series of rate stabilization plans, including one for the Companies. The General Assembly

addressed the issue by adopting S.B. 221.



Unlike traditional cost-of-service ratemaking, S.B. 221 does not require that the Standard

Service Offer price be cost-based. Indeed, S.B. 221 authorizes electric utilities to include provi-

sions in their Electric Security Plan to automatically increase any component of the Standard

Service Offer price.

STATEMENT OF THE FACTS

R.C. 4928.141 (A) requires electric distribution utilities to establish a Standard Seivice

Offer (SSO) for all competitive retail electric services based on a Market-Rate Offer (MRO)

uuder R.C. 4928.142, or on an Electric Security Plan (ESP) under R.C. 4928.143. The SSO is to

serve as the electric utility's default generation price. The Companies filed their application for

an SSO on July 31, 2008, the effective date of S.B. 221. In the Mat[er• of the Application of

Columbus Southern Power Company for Approval qf an Electric Security Plan; an Amendment

to its Corporate Separation Plan; and the Sale or• Transfer of Certain Generating Assets, et al.,

Case Nos. 08-917-EL-SSO, et al. (hereinafter In re AEP) (Opinion and Order at 6) (March 18,

2009), OCC App, at 15, IEU App. at 166.1

R.C. 4928.143 sets out the requirements for an Electric Security Plan (ESP). Under

R.C. 4928.143(B), an ESP must include provisions relating to the supply and pricing of genera-

tion service. An ESP may also provide for, among other things, the automatic recovery of cer-

tain costs, conditions or charges relating to ctistomer shopping, automatic increases or decreases,

provisions related to distribution service, and provisions regarding economic development. Ohio

References to appellant OCC's appendix are denoted "OCC App. at _;"
references to appellant OCC's supplement are denoted "OCC Supp. at _;" references to
appellant IEU's appendix are denoted "IEU App. at _;" references to IEU's
supplement are denoted "IEU Supp. at references to appellee's appendix attached
hereto are denoted "App, at _;" and references to appellee's second supplement are
denoted "See. Supp. at _."
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Rev. Code Ann. § 4928.143(B) (West 2010), App. at 12. The Commission is required to

approve, or modfy and approve, the ESP if the plan, including its pricing and all other ternis and

conditions, including deferrals and future recovery of deferrals, is more favorable in the aggre-

gate as compared to the expected results that would otherwise apply under an R.C. 4928.142

Market-Rate Offer (MRO). Ohio Rev, Code Ann. § 4928.143(B)(2) (West 2010), App. at 12.

The Companies proposed iniplementing an adjustment mechanism that would apply to

the cost of fuel and fuel-related components, termed the Fuel Adjustment Clause (FAC). In re

AEP (Opinion and Order at 14) (March 18, 2009), OCC App. at 23, IEU App. at 174. In order to

determine the FAC, it was necessary to establish a baseline to ensure that the FAC did not

recover fuel costs already being recovered in rates. The difference between projected costs and

the baseline would determine costs to be recovered through the FAC. Id. at 18-19, OCC App. at

27-28, IEU App. at 178-179. In order to limit the increases that customers might see from these

increases, the Companies planned both to phase in the FAC during the ESP period, and limit the

amount of each annual increase, deferring the balance for recovery in future years. Id, at 20,

OCC App. at 29, IEU App. at 180.

The Companies also proposed to increase the non-fuel related (non-FAC) portion of the

generation rate to recover current year carrying costs associated with capitalized investments

made between 2001 and 2008 to coinply with environmental requirements. Id. at 24, OCC App.

at 33, IEU App. at 184. The Carnpanies fui-Cher proposed to recover additional carrying costs

incurred for environmental investments made during the three years of the ESP. Id. at 28-29,

OCC App. at 37-38, IEU App. at 188-189.

R.C. 4928.143(B)(2) also permits electric distribution utilities to request a wide range of

other services, charges, and increases as part of their ESY proposals. Although the statute spe-

3



cifieally permits nine categories of provisions that could be included in an ESP, it does so "with-

out limitation." Ohio Rev. Code Ann. § 4928.143(B)(2) (West 2010), App. at 12. The Com-

panies' ESP included adjustments to current distribution rates. The Companies sought to

increase rates to recover costs associated with etihaneed distribution service reliability and its

obligations to serve as the provider of last resort (POLR), among other items.

R.C. 4928.143(B)(2)(h) authorizes the recovery of a utility's cost of a long-term energy

delivery infrastructhse modernization plan included in a utility's ESP. The Companies proposed

riders to recover costs associated witli their Enhanced Service Reliability Plan (ESRP) and their

gridSMART program. In re AFP (Opinion and Order at 38) (March 18, 2009), OCC App, at 47,

TEU App. at 198. Both initiatives will improve the companies' distribution system and service to

its customers, and allow customers to better manage their energy usage and reduee their energy

costs. Id. at 34, OCC App, at 43, lE1J App. at 194.

The Companies also proposed to include in their ESP a distribution POLR rider to

recover the cost to the Companies of allowing a customer to remain with the Companies, or to

switch to a Competitive Retail Electric Service (CRES) provider and then return to the Com-

panies' SSO after shopping. Id. at 38, OCC App. at 47, IEU App. at 198.

Before approving the Conipanies' ESP, with tnodifications, the Commission carefully

considered each of the Companies' proposals, and evidence supporting and opposing them. The

Commission's decisions thoroughly summarized the evidence of record, whieh in turn fully sup-

ports the Cotnmission's orders in this case.

4



ARGUMENT

Proposition of Law No. I:

Failure to act within a period prescribed by statute does not deprive a tri-
bunal of jurisdiction.

Industrial Energy Users-Ohio (IEU) argues that the Commission lost jurisdicfion over the

Companies' application wlien it did not authorize an ESP within the 150-day period prescribed

by R.C. 4928.143. This argument lacks merit.

As an initial matter, IEU failed to raise this issue in its application for rehearing before

the Commission. This failure bars IEU from raising the issue before this Court. R.C. 4903.10

provides:

Such application shall be in writing and shall set forth specifically
the ground or grounds on which the applicant considers the order
to be unreasonable or unlawful. No party shall in any court urge or
rely on any ground for reversal, vacation, or modification not so
set forth in the application.

Ohio Rev. Code Ann. § 4903.10 (West 2010), App. at 1-2. Applying this statute, the Court has

consistently held that setting forth an argument in an application for rehearing is a jurisdictional

prerequisite for the Court's review, Consumers' Counsel v. Pub, Util. Comm'n, 70 Ohio St. 3d

244, 247, 638 N.E.2d 550, 553 (1994); Akron v. Pub. Util. Conzm'n, 55 Ohio St. 2d 155, 161-

162, 378 N.E.2d 480, 485 (1978); Agin v. Pub. Util. Comm'n, 12 Ohio St. 2d 97, 98-99, 232

N.E.2d 828, 829 (1967). 1'he Court should therefore decline to consider this issue. IEU may

argue that it was not required to raise this issue on rehearing because it concerns subject matter

jurisdiction. As shown below, however, the time limitation is not a jurisdictional matter.

Should the Court nevertheless exainine the merits of this argument, it should conclude

that the Commission did not lose jurisdiction over the ESP application. The 150-day period spe-

cified in R.C. 4928.143(C)(1) does not limit the Commission'sjurisdiction. The general rule is
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that "a statute providing a time for the performance of an official duty will be construed as

directory so far as time for performance is concerned, especially where the statute fixes the time

simply for convenience or orderly procedure." Hardy v. Delaware Cfiy. Bd of Revision, 106

Ohio St. 3d 359, 363, 835 N.E.2d 348, 353 (2005), quoting State ex rel. Jones v. Farrar, 146

Ohio St. 467, 66 N.E.2d 531,1[ 3 of the syllabus (1946). As the Court has explained:

Statutes which relate to the maamer or time in which power or
jurisdiction vested in a public officer is to be exercised, and not to
the limits of the power or jurisdiction itself, may be construed to be
directory, unless accompanied by negative words importing that
the act required shall not be done in any other manner or time than
that designated.

Schick v. Cincinnati, 116 Ohio St. 16, 155 N.E. 555, ¶ I of the syllabus (1927).

This Court has repeatedly held that a tribunal does not lose jurisdiction for failing to act

within a prescribed tinie absent an express intent to restrict jurisdiction for untimeliness. See,

e.g. In re Davis, 84 Ohio St. 3d 520, 705 N.E.2d 1219 (1999); Stale v. Bellman, 86 Ohio St. 3d

208, 714 N.E.2d 381 (1999). 1'here is no such expression of intent in R.C. 4928.143(C)(1) or

elsewliere in S.B. 221. The statute expresses no purpose for the requirement that an application

be approved within 150 days. Absent a discernable purpose in the text of the statute, the time for

performance is viewed as directory, not mandatory. State ex rel. Smith v. Barnell, 109 Ohio St.

246, 142 N.E.2d 611 (1924). The Comnission, thus, retained jurisdiction to act on the ESP

application.
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Proposition of Law No. 11:

No public utility shall charge or collect a different rate for any service than
that specified in its schedule filed with the Coinmission. Ohio Rev. Code
Ann. § 4905.32 (West 2010), App. at 3. A public utility has no option but to
collect rates set by the Commission, and is clearly forbidden to refund any
part of rates so collected. Keco Industries, Inc. v. Cincinnati & Suburban Tele.

Co., 166 Ohio St. 254,141 N.E.2d 465 (1957).

The Office of the Ohio Consumers' Counsel (OCC) argues that the Commission's deci-

sion constitutes improper retroactive ratemaking, and that it perniitted rates to be collected in

violation of R.C. 4928.141(A). But the Commission did not replace or retract rates that OCC

acknowledges were lawfully in effect. Rather, the Commission approved higller prospective

incremental rates, properly applying the new ratemaking standard prescribed by the General

Assembly. The Commission's order was lawful and reasonable.

As OCC noted, the General Assembly addressed what rates should apply before an elec-

tric titility's first SSO is approved under S.B. 221. R.C. 4928.141(A) provides in part that:

the rate plan of an electric distribution utility shall continue for the
purpose of the utility's compliance with this division until a stan-
dard service offer is first authorized under section 4928.142 or
4928.143 of the Revised Code, and, as applicable, pursuant to divi-
sion (D) of section 4928.143 of the Revised Code, any rate plan
that extends beyond December 31, 2008, shall continue to be in
effect for the subject electric distribution utility for the duration of
the plan's term.

Ohio Rev. Code Ann. § 4928,141(A) (West 2010), App. at 8. There is no issue about the

appropriateness of the rates charged by the Companies in the interim before their SSO was

approved. OCC acknowledges tliat, until the Companies' SSO rates were placed into effect,

"customers paid rates under the Companies' continued rate plan." OCC Brief at 7.

The Commission issued finding and orders on December 19, 2008 and February 25, 2009

approvitzg rates until it could issue an order on the ESP. In the Matter ofthe Application of
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Colurnbus Southern Power Company and Ohio Power Company for Authority to Moddfy the

Expiration Dates on Certain Rate Schedules and Riders, Case No. 08-1302-EL-ATA (Finding

and Order) (December 19, 2008), OCC App. at 543-542, IEU App. at 286-289; In re Columbus

Southern Power Company, Case No. 08-1302-EL-ATA (Finding and Order) (Febniary 25,

2009), OCC App. at 547-549. Those rates became effective with the lirst billing cycle in

January 2009 and continued until the first-authorized rates went into effect. As a result, the rates

as determined in Case No. 08-1302-EL-ATA remained the lawfully eifective and published rates

as required by R.C. 4905.30 and 4905.32 during the interim period.

'I'he Comniission issued its Opinion and Order on March 18, 2009. It ordered that the

Conipanies' revised tariffs be approved effective January 1, 2009. In re AEP (Opinion and

Order at 74) (March 18, 2009), OCC App, at 83, IEIJ App. at 234. It later revised that order so

that the tariffs would not become effective "on a date not earlier than the begirming of the Com-

panies' April 2009 billing cycle." In re AEP (Entry Nunc Pro 'Tune at 2) (March 30, 2009), OCC

App. at 88, IEU App. at 101.

OCC claims that the Commission violated R.C. 4928.141(A) by "replacing continued

rates with first-authorized rates," effectively "retract[ing]" the rates charged. OCC Brief at 9.

But OCC mischaracterizes the Orders as permitting the Companies to collect retroactive rates for

the period of January 2009 through March 2009. OCC argues that the rates for 2009 are retro-

active in nature because they are designed to collect twe]ve months of revenue in the reniaining

nine months of 2009. This characterization is inaccurate, ignores the effect of the Entry Nunc

Pro Iunc, and is otherwise based on flawed assumptions,

1'he Orders authorized approval of the tlrree-year term for the Electric Security Plans

from January 1, 2009 througli December 31, 2011. In re AEP (Opinion and Order at 64) (March
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18, 2009), OCC App. at 73, TEIJ App. at 224. In doing so, the Cornmission also provided that

the revenues collected during the interim period (as authorized by the orders in Case No. 08-

1302-EL-ATA) must be recognized tlnough an offset in calculating the new rates. Thus, the

Commission did not establish retroactive rates but instead allowed for a prospective rate

mechanism to implement its decision to approve the ESP for the filll three-year term. 1'he

approved tariffs did not provide for new rates replacang rates already billed during the first

quarter of 2009. Individual customers were not, as OCC acknowledged, backbil]ed at a different

rate for service already provided and billed for. No rates were replaced, no rates were retracted.

Rather, the Orders and the Companies' implementing tariffs provide for incrementally highcr

rates during the nine remaining months of 2009. '1'he rates are designed to prospectively collect,

on a total company basis, the revenue authorized by the Orders for 2009. "There was no retro-

active application of the new rates.

OCC characterizes the ESP term as "the period over which rate increases are collected

from customers." "I'his is simply not true. The Commission Order, as clarified in the Entry Nunc

Pro Tunc, provides for a modified ESP with a term comineneing January 1, 2009 and ending

December 31, 2011. In re AEP (Entry Nunc Pro Tunc at 1) (March 30, 2009), OCC App. at 87,

IFU App. at 101. 'fhe ESP itself includes a number of services and provisions. It also allows for

increased rates to be charged. But the Commission provided that inereased rates could only be

charged beginning with the first billing cycle in Apri12009. While the plan was deeined to begin

January 1, 2009, rate increase was not permitted until the first billing cycle in April 1, 2009.

Nor did the Commission "enabl[e] the Companies to collect first-authorized rates from

customers for January through March 2009." OCC Brief at S. What the Commission enabled
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was the recovery of "X" dollars, an amount that the Commission determined to be reasonable,

over the time that increased rates arc in effect.

Justice Douglas once accurately noted that there are "no specific sections of the Revised

Code which prohibit the commission from retroactive ratemaking." Colunibus S. Power Co. v.

Pub. Util. Comm'n, 67 Ohio St. 3d 535, 547, 620 N.E.2d 835, 847 (1993). ]ndeed, there are

none. Justice Douglas eontinued to observe that the prohibition against retroactive ratemaking

"obviously" had a judicial rather than a legislative genesis. Id.

The Court has, over time, indicated that certain matters are not retroactive ratemaking.

At the outset, "[i]t is axiomatic that before there can be retroactive ratemaking, there must, at the

very least, be ratemaking." River Gas Co. v. Pub. Util. Comrn'n, 69 Ohio St. 2d 509, 512, 433

N.E.2d 568, 571 (1982). So, for example, the Court has said that fiiel cost adjuslment provisions

are independent from the formal ratemaking process, and do not constittite ratemaking in its

usual and customary sense. Id.

S.B. 221 extends the Commission's authority to approve such adjustment clauses as part

of ESPs. For example, the Commission can approve cost-based riders that include automatic or

pre-determined rate adjustments. Ohio Rev. Code Ann. § 4928.143(B)(2) (West 2010), App. at

12.

Similarly, the Court has held that deferral of costs incurred in the past does not constitute

ratemaking. River Gas Co., 69 Oliio St. 2d at 512; Consurners' Counsel v. Pub. Util. Comns'n, 6

Ohio St. 3d 377, 379, 453 N.E.2d 673, 675 (1983). And S.B. 221 also extends the Commission's

authority to approve ESP provisions that permit the future recovery of deferrals. Ohio Rev.

Code Ann. § 4928.143(B)(2) (West 2010), App. at 12.
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The body of case law that has developed regarding retroactive ratemaking primarily con-

cerns what is, in essence, Ohio's "filed rate doctrine." That doctrine has been codi fied in Sec-

tions 4905.22 and 4905.32 of the Revised Code. Under those sections, a public utility may nei-

ther charge nor collect a different rate than that specified in Commission-approved schedules that

were in effect at the titne the service was rendered. Specifically, R.C. 4905.22 provides that:

All charges made or demanded for any service rendered, or to be
rendered, shall be just, reasonable, and not more than the charges
allowed by law or by order of the public utilities commission, and
no unjust or unreasonable charge shall be made or demanded for,
or in connection with, any service, or in excess of that allowed by
law or by order of the commission.

Ohio Rev. Code Ann. § 4905.22 (West 2010), App. at 2. And R.C. 4905.32 provides that:

No public utility shall charge, demand, exact, receive, or collcet a
different rate, rental, toll, or charge for any service rendered, or to
be rendered, than that applicable to such service as specified in its
schedule filed with the public utilities commission wliich is in
effect at the time.

No public titility shall refund or remit directly or indirectly, any
rate, rental, toll, or charge so specified, or any part thereof, or
extend to any person, firm, or corporation, any rule, regulation,
privilege, or facility except such as are specified in such schedule
and regularly and uniformly extended to all persons, firms, and
corporations under like circumstances for like, or substantially
similar, service.

Ohio Rev. Code Ann. § 4905.32 (West 2010), App. at 3.

The Commission did not violate R.C. 4928.141(A) by "replacing continued rates with

first-authorizecl rates," or effectively "retract" the rates charged. OCC Brief at 9. By charging

the rates authorized by the Cotnmission in effect at the time that bills were issued the Companies

complied with the "filed rate doctrine" as embodied in Ohio law. There is nothing in the record

before this Court that any customer paid any rate fa• any service received that had not been

approved by the Commission.
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But OCC argues that the Commission engaged in unlawful retroactive ratemaking as

defined by the Court ni the Lucas County case. OCC Brief at 12. Lucas County v. Pub. Ulil.

Comnm'n, 80 Ohio St. 3d 344, 686 N.E.2d 501 (1997). In Lucas County, the Court noted that,

"while a rate is in effect, a public utility must charge its consumers in accordance with the com-

mission-approved rate schedule. R.C. 4905.32." Id. at 347, 686 N.E.2d at 503.

While the Court in Lucas County found that the Commission was not autlhorized to order

refunds or service credits to consumers, its ruling was extremely limited. 'I'he Court noted that

the Commission's complaint statute could only be applied to a utility rate that "is" unjust or

unreasonable. Because the rates complained of had expired, appellants could not avail them-

selves of the Commission's complaint statute.

Nonetheless, the Lucas County Court purported to rely on the Keco case for its conclu-

sion that utility rateniaking is prospective only, and that retroactive ratemaking is not permitted

under Ohio's comprehensive statutory scheme. Id. at 348, 686 N.E.2d at 504. In Keco, a con-

sumer filed a complaint for restitution after the Court reversed a Comniission ordcr that resulted

in lower rates being set on remand. The Court held that such action would riot lie because a

"utility must collect the rates set by the commission." Keco Industries Inc, v. Cincinnati &

Suburban Bell Tel. Co., 166 Ohio St. 254, 257, 141 N.E.2d 465, 468 (1957).

In Columbus S. Power Co., the Com-t considered the converse situation, where reversal

resulted in higher rates being set. 1'here the appellant sought to prevent the utility from

recovering revenues not collected during the pendency of an appeal. The Court, however,

rejected that argulnent because the Comrnission's initial order specifically authorized recovery of

the defcrred revenues in question and, thus, did not violate the proscription against retroactive
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ratemaking. Columbus S. Power Co., stspra citing Ohio F.dison Co. v. Pub. Ulil. Comm'n, 56

Ohio St. 2d 419, 424-425, 384 N.E.2d 283, 286 (1978).

OCC tries to analogize the current situation to Lucas County. It asserts that AEP's rates

in effect for the first quarter "expired." OCC further argues that that there was no meehanism in

place, as in Columbus S. Power Co., that would allow for future adjustments. By recognizing

and offsetting the interim rates against the new rates, OCC claims that the Commission imper-

missibly balanced future rates with past rates. OCC Brief at 11.

In fact, the "interim rates" did not expire but were superseded by the newly approved

rates. While it is true that there was no adjustment mechanism in place in the Commission's

orders, the situation here is fundamentally different than those previously considered by the

Court.

`1'lie rule against retroactive ratemaking in general restricts the right or ability of the C,om-

mission to permit a public utility to recover past losses tln•ongh future rates. It also prevents

refunds to consumers of profits of a utility which are subsequently found to have been excessive.

Thus, when the Commission hears and deteimines a rate case, the Commission may only look to

the firture in determining appropriate utility rates.

While it is clear that the rates approved by the Commission in this case were intended to

permit the companies to recover 12 months of revenue over a 9-month period, there is no indica-

tion whatsoever that the intent was to allow the companies to recover losses associated with the

delay in issuing the decision. Prior to S.B. 221, the Commission was required to fix and deter-

minejust and reasotiable rates based on a complex and detailed formulaic process. Ohio Rev.

Code Ami. § 4909.15 (West 2010), App. at 3-6. But in order to approve an ESP, the legal stan-

dard is not whether the rates are just and reasonable. The detailed and prescriptive regulatory
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forinula traditionally associated with rate determinations has no application when approving an

ESP. Instead, the General Assembly ordered the Commission to approve a utility's proposal if it

compares favorably in the aggregate with the expected result under a Section 4928.142 market

rate offer (MRO). Ohio Rev. Code Ann. § 4928.143(C)(1) (West 2010), App. at 14.

1'hat is exactly what the Commission did in this case. The Commission found that "the

ESP, including its pricing and all other terms and conditions, including deferrals and future

recovery of deferrals, as modified by its order, was more favorable in the aggregate as compared

to the expected results that would otherwise apply under Section 4928.142, Revised Code." In re

AL'P (Opinion and Order at 72) (March 18, 2009), OCC App. at 81, IEU App. at 232. 'I'he Com-

mission did not alter this finding when it issued its Entry Nunc Pro Tunc.

But even if this Court were to determine that the ordered offset transformed the prospect

rates into retroactive recovery, those rates are no longer in effect. This issue is, simply put,

moot.

Oliio courts have long refused to entertain purely academic questions. This Court long

ago declared that:

The duty of... every... judicial tribunal is to decide actual con-
troversies by a judgment which can be carried into effect, and not
to give opinions upon moot questions or abstract propositions, or
to declare principles or rules of law which cannot affect the matter
in issue in the case before it ...

Miner v. Witt, 82 Ohio St. 237, 238, 92 N.B. 21, 22 (1910), quoting Milts v. Green, 169 U.S. 651,

653 (1895). When an appellate court beconies aware that an event has rendered an issue moot,

the Court need not consider such issue, llagerman v. Dayton, 147 Ohio St. 313, 71 N.E.2d 246

(1947), syllabus.

These principles have long been applied to appeals from Commission orders. Only five

years after the creation of the Commission, the Court held that where a Commission order had
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been carried out, no stay had been granted, and there was nothing left upon which the Court's

decision could operate, the appeal was moot and should be dismissed. Pollilz v. Pub. Util.

Comm'n, 93 Ohio St. 483, 113 N.E. 1071 (1916). A later case involved an appeal of a Commis-

sion order allowing a railroad to cease operation. Travis v. Pub. Util. Conxm'n, 123 Ohio St. 355,

175 N.E. 586 (1931). After the Commission's order was entered, the railroad's assets were sold

for scrap and its employees laid off. This Court dismissed the appeal because any order the

Court would have issued would have been a vain act; no order could have reconstituted the rail-

road. Id. at 359, 175 N.F. at 587.

The present situation is similar to that in Travis. OCC's first two propositions of law

concern the approval of rates already recovered, and no longer in effect. ln light of this fact, any

order of the Court would have no effect. The Court should not waste its time on a vain act.

Nor is the OCC's retroactive ratemaking claim excepted from being moot on the ground

that it is "capable of repetition, yet evading review." State ex rel. Dispatch Printing Co. v. Geer,

114 Ohio St. 3d 511, 513, 873 N.E.2d 314, 316 (2007). OCC has not demonstrated that the

Conunission's decision to incrementally increase rates prospectively is anything but an

exceptional occurrence. Nor would such a decision evade review for any reason other than inac-

tion.

The Commission was 1'aced with an application filed under a new statute establishing

new regulatory schemes and procedures. It was compelled to act within a compressed time to

adopt a first authorized rate plan, the only time it would adopt such a plan for the Companies. At

the same time, OCC itself was insisting on further delays in the proceedings. The circumstances

in which the Conimission acted are not capable of repetition.
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Even were the Commission's action capable of repetition, the General Assembly has pro-

vided a process for timely judicial review of Commission orders to ensure that they do not evade

review. "I'hat process includes a procedure for obtaining a stay under R.C. 4903.16. OCC had

this reniedy available to it. Rather than seek a stay under the statutory procedure, however, the

OCC filed a motion to suspend Commission orders approving rates. Any argument that the

Commission's order evaded review is directly attributable to OCC's failure to pursue remedies

available to it.

Furthermore, "[t]his [repetitioni exception applies only in exceptional circumstances in

which the following two factors are both present: (1) the challenged action is too short in dura-

tion to be fti1ly litigated before its cessation or expiration, and (2) there is a reasonable expecta-

tion that the same complaining party will be subject to the same action again." ,5late ex rel.

Calvary v. Upper Ardington, 89 Ohio St. 3d 229, 231, 729 N.E.2d 1182 (2000). As noted above,

appellants had the opportunity to seek a stay from the Court after the Commission issued its final

order. Neither did. Nor has OCC alleged any reasonable expectation that it would again be

subjected to the same action.

The "capable of repetition, yet evading review" exception to the mootness doctrine

simply does not apply in this case. The Commission's action is not capable of repetition. Even

if it was, OCC had reniedies available to ensure that that action did not evade review, but elected

not to pursue that course. It should not now be heard to complain.

In the absence of the possibility of an effective remedy this case constitutes only a

request for an advisory ruling from the Court. 1'he Court should decline the invitation to under-

take such an abstract inquiry. Such is not the proper function of tlie judiciary, as this Court has

previously observed:
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It has been long and well established that it is the duty of every
judicial tribunal to decide actual controversies between parties
legitiniately affected by specific facts and to render judgments,
which can be carried into etfect. It has beconie settled judicial
responsibility for courts to refrain from giving opinions on abstract
propositions and to avoid the imposition by judgnient of premature
declarations or advice upon potential controversies.

Fortner v. Thomas, 22 Ohio St. 2d 13, 14, 257 N.E.2d 371, 372 (1970),

Even if the Court reversed the Conimission, no piupose can be served because the Com-

panies have already fully complied with the order with respect to the complained of'rates. No

purpose would be served by the issuance of an advisory opinion.

This Court has repeatedly stated that it will not indulge in advisory opinions. See, e.g, In

re Contested Election on November 7, 1995, 76 Ohio St. 3d 234, 236, 667 N.E.2d 362, 363

(1996); North Canton v. Hutchinson, 75 Ohio St. 3d 112, 114, 661 N.E.2d 1000, 1002 (1996).

Because these issues do not present a factual context in which to address specific eirors, it shou1d

be rejected in accord with prior decisions ot'the Court. Armco, Inc, v, Pub. Util. Comm'n, 69

Ohio St. 2d 401, 406, 433 N.E.2d 923, 926 (1982); Ohio Contract Carrier.cAss'n v. Pub. Util.

Comm'n, 140 Ohio St. 160, 42 N.E.2d 758 (1942); see also Tongren v. Pub. Util. Comm'n, 85

Ohio St. 3d 87, 706 N.E.2d 255 (1999) (Douglas J., dissenting).

Proposition of Law No. III:

R.C. 4928.143(C)(2)(a) permits an electric distribution utility to withdraw an
ESP without lirnitation.

IEU argues that the Commission acted unlawfully when it failed to prohibit the Com-

panies 1'xnm accepting the benefits of the rates approved in the ESP while simultaneously pre-

serving its right to withdraw and tenninate the approved ESP. This argument also lacks merit.
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The Commission declined to address this argument on rehearing, noting that the Com-

panies had not filed a notice of its intent to withdraw its ESP, and stating that it was unnecessaiy

to address the issue. In r•e APP (Second Entry on Rehearing at 7) (November 4, 2009), IEU App,

at 244, OCC App. at 153-160. The Commission thus prudently declined to issue an advisory

opinion on a contingency that had not oecurred and might never occur.

This Court should likewise decline the invitation to undertake such an abstract inquiry.

Such is not the proper function of the judiciary. Fortner v. Thomas, 22 Ohio St. 2d 13, 14, 257

N.E.2d 371, 372 (1970). This Court has repeatedly stated that it will not indulge in advisory

opinions. See, e.g. State ex rel. Keyes v. Ohio Public Employees Retirement System, 123 Ohio

St. 3d 29, 34, 913 N.E.2d 972, 977 (2009); State exrel. Baldzicki v. Cuyahoga Cty. Bd of Elec-

tions, 90 Ohio St. 3d 238, 242, 736 N.E.2d 893, 897 (2000). The Court should therefore decline

to address this issue.

Should the Court nevertheless proceed to examine the merits of this argument, it should

conclude that nothing in S.B. 221 precludes an electric utility from charging the rates approved

in the ESP while retaining the rigllt to withdraw the ESP. R.C. 4928.143(C)(2)(a) grants an

electric distribution utility the right to withdraw an application in the event that the Coin nission

modifies and approves the application. Ohio Rev. Code Ann. § 4928.143(C)(2)(a) (West 2010),

App. at 14. The statute places no limitation on that right. There is no time limit placed on the

right to withdraw, nor does the statute bar withdrawal if the utility exercises its right to apply for

rehearing.

There is no support in the statute for 1EU's argument that an electric utility forfeits its

rigllt to withdraw an ESP application if it begins to charge the approved ESP rates. Neither the

Commission nor the Court should insert conditions not foimd in the statutory text. State v.
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Hzrghes, 86 Ohio St. 3d 424, 427, 715 N.E.2d 540, 543 (1999) ("In construing a statute, we may

not add or delete words"). Indeed, an electric utility is required by statute to charge an approved

ESP rate, regardless of wliether it is contemplating withdrawal of the ESP. R.C. 4905.32 pro-

vides, in pertinent part:

No public utility shall charge, demand, exact, receive, or collect a
different rate, rental, toll, or charge for any service rendered, or to
be rendered, than that applicable to such service as specified in its
schedule filed with the public utilities commission which is in
effect at the time.

Ohio Rev. Code Ann. § 4905.32 (West 2010), App. at 3. The Commission tlius acted lawfully

when it permitted the Companies to charge the new ESP rates wliile preserving their right to

withdraw the ESP.

Proposition of Law No. IV:

The Commission has no legal duty to anticipate that its decisions will be
reversed on appeal.

OCC argues that the Commission should be required to provide a meclranism for custom-

ers to obtain rei'unds in the event that its rulings are reversed on appeal. OCC cites no authority

to impose such a requirement. Moreover, OCC's argument reverses the presumption of legality

that attaches to Commission decisions.

First, OCC's argument would require the Commission to presume that its orders are

unlawful. This is contrary to well-established law. The Court Iras declared:

Where the commission, in a cause properly before it, fixes the rates
or charges for a utility and renders an order to that effect, a pre-
sumption arises that the commission's determination is fair and
reasonable. A party who contends otherwise on appeal to this
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court has the burden of showing that it is unjust, unreasonable, or
uzilawful.

Masury Water Co. v. Pub. Util. Comm'n, 58 Ohio St. 2d 147, 151, 389 N.E.2d 478, 482 (1979).

See also Franklin Cty. Welfare Rights Org, v. Pub. Util. Cornm'n, 55 Ohio St. 2d 1, 12-13, 377

N.E.2d 990, 998 (1978). OCC's contention would furtlier require the Commission to presume

that each of its orders will be appealed and then will be reversed on appeal. Not only are such

presumptions without any legal support, but they would undermine the certainty of Commission

orders to the detriment of both ratepayers and utilities.

The rehearing procedure delineated in R.C. 4903.10 provides an opportunity for all par-

ties to present arguments regarding the law$dness atid reasonableness of an order. After con-

sidering these arguments the Commission may change, abrogate, or modify any aspect of the

order. Ohio Rev. Code Ann. § 4903.10 (West 2010), App. at 1-2. If the Commission denies a

rehearing application, it has necessarily rejected the argunients made in the application. To nev-

ertheless require the Commission to presume those arguments are correct would be absurd.

The General Assembly has provided a process tor judicial review of Commission orders

in Chapter 4903 of the Revised Code. That process includes a procedure for obtaining a stay

under R.C. 4903.16. OCC had this remedy available to it. Rather than seek a stay under the

statutory procedure, however, the OCC filed a motion to suspend Commission orders approving

rates. That motion was denied by the Court on February 3, 2010.

OCC maintains that it is financially incapable of meeting the bond required by R.C.

4903.16. OCC thus characterizes a stay frosn this Court as an "itlusoiy reinedy." Because of this

limitation, OCC argues that it is inequitable for the Commission not to create a refund mechan-

ism. '1'he Commission, however, has no duty to assist parties in circumventing the requirements
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of R.C. 4903.16. If OCC finds the statute overly burdensome, it may seek an amendment from

the General Assembly.

OCC also argues that the Commission failed to comply with R.C. 4903.09 because the

Commission did not explain why it was not making the rate subject to refiind. 'I'his argument

lacks merit, This Court has an independent power to issue a stay under R.C. 4903.16. Where an

appellant has either not sought a stay, or has unsuccessfully applied for a stay, there can be no

hann to the appellant fronl the Commission's lack of detailed explanation for not granting similar

relief. In the absence of harm, this Court will not reverse a Commission order. Myers v. Pub.

Zltll. Comm'n, 69 Ohio St. 3d 299, 302, 595 N.E.2d 873, 876 (1992); Ilolladay CoYp, v. Pub.

Util. Comm'n, 61 Ohio St. 2d 335, 402 N.E.2d 1175, syllabus (1980).

Proposition of La-tv No. V:

Capital carrying costs for environmental investments incurred after .Ianu-

ary 1, 2009 can be recovered by a utility under an unenumerated provision

that is not limited by R.C. 4928.143(B)(2).

A. Capital carrying costs incurred by the Companies after
January 1, 2009, for environmental investments they made
from 2001-2008, are recoverable under R.C. 4928.143(B)(2).

The Companies have made significant capital investments in environniental facilities.

Co. Ex. 7(llireet Testimony of P. Nelson) at 15, Sec. Supp, at 50. In this case, the Companies

requested the capital carrying cost on those facilities that are not currently reflected in rates. Id.

The Commission approved the Coinpanies' request to recover, in their ESPs, carrying costs for

the incremental amounts of the investments niade during the 2001-2008 period. In re AEP

(Opinion and Order) (March 18, 2009), OCC App. at 10-86, IEU App. at 161-238. The capital

carrying cost for those 2001-2008 investments will continue to increase the Companies' base
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(non-FAC) generation rates during the ESP period. The non-FAC refers to the non-fuel genera-

tion component of the Companies' generation rate.

The ESP period in this case is January 1, 2009, through December 31, 2011. Id. Only

carrying costs incurred after January 1, 2009 and during the ESP period by the Companies are

allowed to be recovered. In r•e AEP (Opniion and Order at 28) (March 18, 2009), OCC App. at

37, IEU App. at 188. The Comniission's decision is based on R.C. 4928.143(B)(2), which pro-

vides "without limitation" language that supports a broader scope for recovery of costs for a util-

ity.

OCC argues the Companies' capital costs are not recoverable under any of the nine

subsections to R.C. 4928.143(B)(2) because they don't explicitly provide for the recovery of

these types of costs. While the nine subsections to R.C. 4928.143(B)(2) are illustrative, they are

not exhaustive. Consequently, the Commission properly found that the Companies' carrying

costs may be included in the ESP pursuant to the broad language of R.C. 4928.143(B)(2), per-

mitting recovery for unenumerated expenses. In re AEP (Entry on Rehearing at 12) (July 23,

2009), OCC App. at 106, IEU App. at 114.

'fhe "without limitation" language does not mean, as OCC argues, that only items listed

in subsections (a) through (i) of R.C. 4928.143(B)(2) can be included in the Companies' ESP.

The Commission properly interpreted this provision as granting it broader autliority over

approving the recovery of costs, when it authorized the Companies' recovery of capital costs

incurred al'ter January 1, 2009. OCC's argutnent that the broad prefatory language "without

Iimitation" shotdd be interpreted to preclude the recovery of unenumerated expenses is plain

wrong.
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OCC also argues that the Companies' capital costs are not recoverable under this provi-

sion because they are not incurred after January 2009. But, on this issue oi' fact, the Commission

held, on rehearing, that the carrying costs on the environmental investments do fall within the

ESP period. In re AEP (Entry on Rehearing at 12) (July 23, 2009), OCC App. at 106, IEU App,

at 114. The Companies explained that the carrying costs themselves are the costs that the Com-

panies will incur after January 1, 2009. 1'r. XIV at 93, See. Supp. at 177.

The capital carrying cost is the annual cost associated with the investment of a dollar of

capital asset investment. Co. Ex. 7 (Direct Testimony of P. Nelson) at 15-16, Sec. Supp. at 50-

51. Capital investments are typically long-lived assets that are recovered over the life of the

asset. Id. at 16, See. Supp, at 51. The capital carrying cost is determined by applying an annual

carrying cost rate, expressed as a pcrcent of the capital expenditures, to the total amount spent on

a capital project or projects. Id.

During the ESP period, the Companies' 2009 carrying cost is the cumulative capital

expenditure througli 2009 times the carrying cost rate. Id. at 17, See. Supp. at 52. The Com-

panies' 2010 carrying cost is the cumulative capital expenditm'es through 2010 times the carry-

ing cost rate. Id. And, the Companies' 2011 carrying cost is the cumulative capital expenditures

through 2011. times the carrying cost rate. Id. While the environmental investments involved

were made prior to January 1, 2009, the carrying cost itself is incurred by the Companies in

2009, and afterwards. Tr. XIV at 93, 114, See. Supp. at 177, 178.

For these reasons, OCC's arguments, challenging the Commission's authority to grant the

Companies recovery of capital costs for environmental investments incurred during the period of

the Companies' ESP period of 2009-2011 under R.C. 4928.143(B)(2), have no merit atrd should

be denied.
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B. OCC's argument that R.C. 4928.38 excludes from rates any
carrying charges for environmental investments made during
the market development pcriod of the Companies' previous
rate structure is being raised, for the first time.

OCC failed to raise this R.C. 4928.39 argument as part of its assignment of error regard-

ing capital carrying charges in OCC's "Application for Rehearing by the Office of the Ohio Con-

sumers' Counsel," wliicli was filed in the record below on April 17, 2009. Thus, the Commis-

sion did not have an opportunity to address the argument. OCC also failed to raise this argument

as part of its "Notice of Appeal by The Office of the Ohio Consumers' Counsel" that triggered

the Court's jurisdiction over this appeal on November 5, 2009.

OCC waived this argument by not including it in its application for rehearing and notice

of appeal. See, e.g., Consumers' C'ounsel v. Pub. Util. Comm'n, 114 Ohio St. 3d 340, 872 N,E.2d

269 (2007) ( OCC waived the issue of test for reviewing settlement stipulations by not including

it in application for rehearing or in notice of appeal from Conimission's decision approving

stipulation involving electric utility). As a result of OCC raising this argument for the first time,

on brief, the Court has no jurisdiction to review this argument.

C. OCC's argument that the Commission violated statutory
prohibitions against retroactive ratemaking by authorizing the
collection of carrying charges on environmental investments
made froin 2001 through 2008 is a new issue that was not
raised below.

In its Application for Rehearing below, OCC raised an argument on the capital carrying

cost issue that was limited in scope to R.C. 4928.143(B)(2) and its subsections. The argument

against the recovery of capital costs appears on pages 37-39 of OCC's Application for Rehear-

ing, which was filed on April 17, 2009. OCC's Application for Rehearhig argument is

straightforward. It disputes the Commission's authority to grant the Companies recovery of cap-

24



ital ean•ying costs for enviroiunental investment under R.C. 4928.143(B)(2) and/or any of its

subsections under (a) through (i). OCC argues that none of the subsections under this statutory

provision provide for the recovery of capital carrying costs for a utility's enviromnental invest-

nients.

An example is provided in OCC's Application for Rehearing, where it quotes the words

"prudently incur-red" from R.C. 4928.143(B)(2)(a) to support its argument that the Commission's

decision does not meet the requirements of this subsection. OCC then concludes its overall

argument on carrying cost by stating that: "[b]ecause the statute [R.C. 4928.143(B)(2)(a)]

requires an after-the-fact examination of whether the costs were prudently incurred, it was

unlawfiil for the Commission to allow AEP-Ohio to collect the carrying charges irom customers

before conducting such an examination." OCC's Application for Rehearing at 38, OCC App. at

161-241.

The only place where OCC can claim it raised the retroactive ratemaking issue on the

carrying charges, in its Application for Rehearing, is in the context of a brief reference to what

"OCEA members" supposedly showed to be retroactive ratemaking. Id. OCC's reference, in

this regard, connects the OCEA members witli an argument they supposedly made earlier on the

recovery of capital carrying costs during the ESP period. Id.

In other words, the retroactive ratemaking reference OCC made here wasn't the focus or

point of its argument on carrying charges in the application for rehearing. Instead, it was an

ambiguous reference to what OCC c1aimed OCEA members showed earlier. The Commission's

Entry on Rehearing properly characterizes OCC's cai-rying charge argument as a claim that the

Commission violated R.C. 4928.143(B)(2) and its subsections; and nothing else. In re A.F,P
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(Entry on Rehearing at 11) (July 23, 2009), OCC App. at 105, IEU App. at 113. Without OCC

raising this argument specifically, the Commission was left to guess what OCC meant.

Aside from making a passing reference to retroactive ratemalcing, OCC did not raise this

issue in its application for rehearing filed with the Commission. R.C. 4903.10 provides:

Such application shall be in writing and shall set forth specifically
the ground or grounds on which the applicant considers the order
to be unreasonable or unlawful. No party shall in any court urge or
rely on any ground for reversal, vacation, or nlodification not so
set forth in the application.

Ohio Rev. Code Ann. § 4903.10 (West 2010), App. at 1-2. The Court has strictly applied the

specificity requirement. See, e.g., Consumers' Counsel v. Pub, Util. Comm'n, 70 Ohio St. 3d

244, 247, 638 N.E.2d 550, 553 (1994) (substantial compliance argument rejected); Agin v. Pub.

Util. Comm'n, 12 Ohio St. 3d 97, 98, 232 N.E.2d 828, 829 (1967) (sotne similarity between

grounds in rehearing application and arguments in brief insuffieient to comply with statute). As

the Court has explained:

It may fairly be said that, by the language which it used, the Gen-
eral Assembly indicated clearly its intention to deny the right to
raise a question on appeal where the appellant's application for
rehearing used a shotgun instead of a rifle to hit that question.

Cincinnati v. P-ub. Ulil. Comm'n, 151 Ohio St. 353, 378, 86 N.E.2d 10, 23 (1949). IIaving failed

to raise the issue of retroactive ratemaking on the eairying charges in its application for rehear-

ing, OCC is precluded from doing so on appeal.

Likewise, OCC failed to raise the retroactive ratemaking issue on the carrying charges in

its notice of appeal. R.C. 4903.13 rcquires that a_n appellant fi_le a notice of appeal "setting fortli

the order appealed from and the errors complained of." Ohio Rev. Code Ann. § 4903.13 (Wcst

2010), App. at 2. The Court has held that it has no jtvisdiction to consider arguments not set

forth in a notice of appeal. Consumers' Counsel v. Pub. Util. Comm'n, 114 Ohio St. 3d 340,
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349, 872 N.E.2d 269, 278 (2007); Cincinnati Gas & Electric Co. v. Pub. Util. (,'o+nm^'n, 103

Ohio St. 3d 398, 816 N.E.2d 238 (2004). The Court should therefore decline to consider this

issue.

Proposition of Law No. VI:

The Commission's authorization of recovery of the revenue requirement
associated with the Companies contractual output entitlements, from the
Lawrenceburg Generation Station and Ohio Valley Electric Corporation, for

generation supply, is reasonable and lawful.

IEU argues that the Commission, by granting the Coinpanies recovery of expenses

related to the contractual output entitlements from the Lawrenceburg Generation Station

("Lawrenceburg") and Ohio Valley Electric Corporation ("OVEC"), exceeded its authority under

S.B. 221 and violated traditional ratemaking concepts. The Commission autliorized the Com-

panies to recover Ohio customers' jurisdictional share of any costs associated with maintaining

the Lawrenceburg and OVEC entitlements. In re AEP (Opinion and Order at 52) (March 18,

2009), OCC App. at 61, IEiJ App. at 212. The Commission stated any expense related to the

contract entitlements that are not recovered in the FAC shall be recoverable in the non-FAC

portion of the generation rates. Id.

The Companies' witness, Mr. Baker, provided testimony in support of the Companies'

annual demand charge or cost for its entitlement to purchased power from OVEC and

Lawrenceburg. Co. Ex. 2E (Rebuttal TesGmony of J. Craig Baker) at 21, Sec. Supp, at 48. Mr.

Baker also testified in support of the Commission's f nding that expenses not covered by the

FAC should be recovered through the non-FAC. Id.

The Commission, after reviewing and considering the issue on the recovery of costs for

generation supply, denied IEU's application for rehearing. In re AEP (Entry on Rehearing at 2, ¶
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6) (July 23, 2009), OCC App. at 96, IEU App. at 104. The Cominission's decision is lawful

under the "without limitation" language of R.C. 4928.143(B)(2). In comparison to traditional

rate making, the legislature provided greater flexibility for the recovery of costs under the "with-

out limitation" language of R.C. 4928.143(B)(2). Unlike traditional cost-of-service ratemaking

under Chapter 4909, ESP rates under R.C. 4928.143(B)(2) are not required to be cost-based. The

Commission's decision authorizing the recovery of costs associated with the Companies' pur-

chase of power is also consistent with the general franiework of R.C. 4928.143(B)(2). Specif-

ically, combining the "without limitation" language with R.C. 4928.143(B)(2)(a), a utility can

receive an automatic recovery of costs for energy and capacity, and pLu•ehased power, in a FAC

or non-PAC.

'I'he adjustments related to the Companies purchases froni Lawrenceburg and OVEC can

be recovered, since there are no limits to the components that ean be included in an ESP under

R.C. 4928.143(B)(2). Moreover, even with the adjustment to include Lawrenceburg and OVEC

the Companies ESP is still more favorable in the aggregate than the MRO alternative.

The Court should reject IEU's arguinent that the Coinmission exceeded its authority and

violated traditional ratemaking concepts in approving the recovery of costs associated with the

Companies' entitlements for the supply of power. IEU's argument is without merit and should

be denied.

Proposition of Law No. VII:

The Commission's decision approving initiatives and riders on enhanced
vegetation management and gridSMART for the Companies' distribution

service is reasonable and lawful.

'1'he Commission modified the Companies' proposed ESP plan to include an Enhanced

Service Reliability Plan ("ESRP") Rider and a gridSMART Rider. In re AEP (Opinion and
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Order at 38) (March 18, 2009), OCC App. at 47, IEU App. at 198. The ESRP Rider was estab-

lished by the Commission, as a mechanism under R.C. 4928.143(B)(2)(h), for the Companies to

recover the costs of their Conmiission-approved enhanced vegetation initiative. Id. at 34, OCC

App. at 43, IEU App. at 197. 1'he Commission also established the gridSMART Rider, as a

mechanism under R.C. 4928.143(B)(2)(h), so the Companies can recover the costs of their Com-

niission-approved gridSMART Phase I initiative.

Both Riders are cost recovery mechanisms for ESP initiatives that will improve the Com-

panies' distribution system and service to its customers. Through R.C. 4928.143(B)(2)(h), the

General Assembly authorized the recovery of a utility's cost of a long-term energy delivery

infrastructure modernization plan included in a utility's ESP. The General Assembly, through

R.C. 4928.143(B)(2)(h), allows the recovery of' distribution-related investments outside the con-

text of a traditional rate case. Using its discretion, the Commission exercised this grant of

authority by adopting the gridSMART and enhanced service reliability initiatives.

1EU makes two arguments for its proposition that the Commission's decision, approving

these two initiatives and riders, was unreasonable and unlawfiil. First, IEU argues that the Com-

panies' vegetation management and gridSMART initiatives have not been proven cost effective

under R.C. 4928.02(D). And, secondly, IFU argues the Commission's decision to approve the

Compaiiies' two initiatives outside the context of a distribution rate case was not reasonable and

lawful. IEU's arguments have no merit.

R.C. 4903.13 provides that "[a] final order made by the public utilities commission shall

be reversed, vacated, or modified by the supreme court on appeal, if, upon consideration of the

record, such court is of'the opinion that such order was unlawful or unrcasonable." Ohio Rev.

Code Ann. § 4903.13 (West 2010), App. at 2. Applying this statute to an appeal from the Com-
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mission, the Court stated that it "will not reverse or modify a determination unless it is mani-

festly against the weight of the evidence and so clearly unsupported by the record as to show

misapprehension, mistake, or willtiil disregard of duty." Ohio Partners for Affordable F.nergy v.

Pub. Util. Comm'n, 115 Ohio St. 3d 208, 210, 874 N.E.2d 764, 767 (2007); Monongahela Power

Co. v. Pub. Util. Comm'n, 104 Ohio St. 3d 571, 577-578, 820 N.E.2d 921, 927 (2004).

The appellant bears the burden of demonstrating that the Commission's decision is

against the manifest weigllt of the evidence or is clearly unsupported by the record. AK Steel

Corp. v. Pub. Util. Comm'n, 95 Ohio St. 3d 81, 765 N.E.2d 862, 867 (2002). In matters involv-

ing the agency's special expertise and the exercise of discretion, the Court will generally defer to

the judgment of the agency. Constellation New Energy, Inc. v. Pub. Util. Comm'n, 104 Ohio St.

3d 530, 541, 820 N.E.2d 885, 895 (2004); Cincinnati Bell Tel. Co. v. Pub. Util. Comm'n, 92

Ohio St. 3d 177, 180, 749 N.E.2d 262, 264 (2001); AT&1'Communications of Ohio, Inc. v. Pub.

Util. Comm'n, 51 Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990). 'I'he Court has consistently

refiised to substitute its judgment for that of the agency on evidentiary matters. AK Steel Corp.,

95 Ohio St. 3d at 84, 765 N.E.2d 866. lEU has not met its burden in this appeal.

A. The Commission's approval of the enhanced vegetation
management initiative and ESRP Rider is lawful and rea-
sonable under R.C. 4928.143(B)(2)(h) and R.C. 4928.02.

1. The Commission's decision is reasonable and lawful under
R.C. 4928.143(B)(2)(h).

The Commission's decision, approving the Companies' enhanced vegetation initiative

and ESRP Rider, is reasonable and supported by R.C. 4928.143(B)(2)(h). The enhanced vegeta-

tion initiative will improve the custonler's overall service experience by reducing andlor clim-
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inating momentary interruptions and/or sustained outages caused by vegetation. In re AF,P

(Opinion and Order at 31) (March 18, 2009), OCC App. at 40, IEU App. at 191.

lJnder this initiative, the Companies will employ additional resources; place a greater

emphasis on cycle-based planning and scheduling; increase the level of work perfom2ed so that

all distribution rights-of-way can be inspected and maintained; and, utilize improved technol-

ogies to collect tree inventory data to optimize planning and scheduling by predicting problem

areas before outages occur. Id. There was sufficient evidence in the record to show that the

Companies faced increased costs for vegetation management and that a specific need exists for

this initiative to support an incremental level of reliability activities in order to maintain and

improve service levels. The Commission's decision is lawful because the Companies' vegeta-

tion management initiative satisfies the criteria under R.C. 4928.143(B)(2)(h).

'I'he Companies' current approach to vegetation management is mostly reactive. Staff

Ex. 2(Prefiled'I'estimony of R. Cahaan) at 10, Sec. Supp, at 27. This initiative can help the

Companies be more proactive by earmarking the increase for specific vegetation initiatives that

can reduce tree-caused outages, resulting in better reliability. Co. Ex. 11 (Direct 1'estimony of

K. Boyd) at 27-31, Sec. Supp. at 81-85. OCC and the Commission's staff recognized a problem

with the Companies' current vegetation program and recommendod a cycle-based approach to

improve it. OCC Ex. 13 (Direct 'I'estimony of D. Cleaver) at 30, 35, See. Supp. at 130, 135;

Staff Ex. 2(Direct Testimony of D. Roberts) at 13, Sec. Supp. at 13. Furthermore, the Commis-

sion found that customer expectations regarding outages, service interruptions, and reliability of

service, were not aligned with the Companies' expectations. In re AEP (Opinion and Order at

33) (March 18, 2009), OCC App. at 42, IEU App. at 193. In approving this initiative under

R.C. 4928.143(B)(2)(h), it is the Commission's belief that the customers' and Companies'
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expectations on those issues will be aligned with the eniergence of new technology. In re AEP

(Opinion and Order at 33-34) (March 18, 2009), OCC App. at 42-43, IEU App. at 193-194.

The Commission recognizes that R.C. 4928.143(B)(2)(h) authorizes the Companies to

include rate increases for distribution infrastructure and modernization incentives in its ESP. But

this does not mean that a utility will have every incentive, included in its ESP, approved ccrrte

blanche by the Commission under this statutory provision. Instead, R.C. 4928.143(B)(2)(h)

requires the Commission to consider each proposed initiative in a utility's ESP and detennine

how it will improve the reliability of the utility's distribution system. And, how it will ensure

that customers' and the electric utilities' expectations are aligned, to ensure that the electric util-

ity is emphasizing and dedicating sufficient resources to the reliability of its distribution system.

In this case, the Commission reviewed all of the Companies' proposed ESRP initiatives

and denicd three out of four, because the Commission decided that there was insufficient evi-

dence available in this record to approve those other three initiatives, based on the criteria pro-

vided by R.C. 4928.143(B)(2)(h). In re AEP (Opinion and Order at 32, 34) (March 18, 2009),

OCC App, at 41, 43, IEIJ App, at 192, 194. As the Coinmission recognized in its order, the three

initiatives denied in the ESP case can still be reviewed by the Conunission in the context of a

distribution rate case. Id. IEU's argmnent that approval of one initiative and denial of three

others under the ESRP, and approval of the gridSMART initiative, is inconsistent, fails to dis-

tinguish between what was and wasn't supported by the evidence in this case.

2. The Commission's decision is reasonable and advances state
policy under R.C. 4928.02.

The Companies demonstrated, in the record, that costs associated with the proposed

vegetation initiative are incremental to the current Distribution Vegetation Management Program
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and the costs embedded in distribution rates. Co. Ex. I1 (Direct Testimony of K. Boyd) at 26-

31, Sec. Supp, at 80-85. So found the Commission. In re AEP (Opinion and Order at 33)

(March 18, 2009), OCC App, at 42, IEU App. at 193. In accordanee with the policy of

R.C. 4928.02, only prudently-incurred incremental vegetation management costs will be

collected through the I'sSRP. Id, at 34, OCC App, at 43, IEU App. at 194.

IEU complains the Commission failed to meet the state policy of R,C. 4928.02(D), which

provides that it is the policy of the state to:

(D) Encourage innovation and market access for cost-effective
supply and demand-side retail electric service including, but not
limited to, demand-side management, time-differentiated pricing,
and iniplementation of advanced metering infrastructure.

The Commission found the Companies' enhanced vegetation management initiative to be

cost-effective, because it will incrementally improve the reliability of the system in preventing

outages. This is especially important at a time when the Companies are currently in a reactive

mode and expect increased costs for vegetation management. 'Che record contained sufficient

evidence to support the Companies' enhanced vegetation initiative and its associated costs. Co.

Ex. 11 (Direct Testimony of K. Boyd), Sec. Supp. at 53-93; OCC Ex. 13 (Direct "I'estimony of D.

Cleaver), See. Supp. at 99-156; Staff Ex. 2(Direct Testimony of D. Roberts), Sec. Supp. at 1-23;

Tr. VII at 64-65, 84, 87-88, Sec. Supp, at 161-162, 163, 164-165;'I'r. VIII at 60-62, Sec. Supp. at

167-169.

The Commission created the ESRP Rider as a mechanism to recover the actual costs so

that the expenditures could be tracked, reviewed to deterrline that they were pnident and inere-

mental to costs included in base rates, and reconciled annually. In re AEP (Entry on Rehearing

at 17) (July 23, 2009), OCC App. at 111, IEU App. at 119. The Commission advanced the pol-
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icy of R.C. 4928.02(D) by approving the Companies' enhanced vegetation management initiative

and ESRP Rider.

B. The Commission's approval of the Companies' gridSMART
Phase I initiative and Rider is reasonable and lawful under

R.C. 4928.143(B)(2)(h) and 4928.02.

1. The Commission's decision is reasonable and lawful under
R.C. 4928.143(B)(2)(h).

Another plan proposed under the Companies ESP is the Phase 1 gridSMART initiative,

which has three technology components: Advanced Meter Infrastructure (AMI), Distribution

Automation (DA), and Home Area Network (HAN). The AMI component includes smart

meters, two-way communications networks, and the information technology systems to support

system interaction. In re AEP (Opinion and Order at 34) (March 18, 2009), OCC App. at 43,

IEU App. at 194. The DA component provides real-time control and monitoring of select elec-

trical components with the distribution system. Id. And, fnally, there is the IIAN component

that involves the installation of a programrnable communicating thermostat and a load control

switch in the customers' home or business that provides the customer with information to allow

the customer to conserve energy. Id. at 35, OCC App. at 44, IEU App, at 195. The Companies'

phase-in implementation of Phase 1 goes to approximately a 100 square mile area within

Columbus Southern Power's ("CSP") service territory. Id.

In approving the Companies' gridSMART initiative, the Commission believed it was

important for electric utilities to explore and implement technologies, such as AMI, which will

provide long-term benefits to customers and the electric utility. Id. at 37, OCC App. at 46, IEU

App. at 197. The Commission found that the gridSMAR1' initiative can provide more reliable

service to customers by decreasing the scope and duration of electric outages. Id. In addition,
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the Conunission found that this initiative will provide CSP with beneficial inforrnation as to

itnplementation, equipment preferences, customer expectations, and customer educational

requirements. In re AEP (Opinion and Order at 37) (March 18, 2009), OCC App. at 46, IEU

App. at 197. 1'hc advanced technologies of AMI, DA, and I-IAN, can help customers better

manage their energy usage and reduce their energy costs. Id.

The Commission strongly supports the Coinpanies' gridSMART Phase I initiative to

implement AMI, DA, and IIAN. Id. at 37, OCC App, at 46, IEU App. at 197. In the specific

context ol'the Companies' ESP, the Commission had authority to approve the gridSMART initi-

ative, because the General Assembly included a long-term energy delivery infrastructure mod-

ernization plan as an item that can be included in an ESP under R.C. 4928.143(B)(2)(11).

The Commission's approval of the gridSMART Phase I initiative is based on the

projects' ability to drive a broad range of potential economic benefits both to consumers and the

utilities. In re AEP (Entiy on Rehearing at 22-23) (July 23, 2009), OCC App. at 116-117, IEU

App. at 124-125. The legislature's policy directives, under R.C. 4928.02, are being met with the

implementation of this gridSMART initiative, which implements infrastruetm•e and technological

advancements to enhance service efficiencies and improve electric usage. From the utility infra-

structure side, gridSMART can lead to much-needed improvements in reliability. While con-

sumers are given the capabilities to reduce their bills, utilities earn the capability to better and

more efficiently manage their systems. Id. at 23, OCC App, at 117, IEU App. at 125.

2. The Commission's decision is reasonable and advances statc
policy undcr R.C. 4928.02.

The Commission directed the Companies to pursue federal matching funds under the

American Recovery and Reinvestment Act of 2009 (ARR Act) to reduce costs for Ohio taxpay-
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ers, in regard to the installation of the gridSMART Phase 1 initiative. In Ye AF,P (Entry on

Rehearing at 18, 23) (July 23, 2009), OCC App. at 112, 117, IEU App. at 120, 125. CSP had

originally requested an incremental revenue requirement of $64 million for the ESP period, but

the Commission only approved an incremental revenue requirement of $32 inillion. Id. at 20,

OCC App. at 114, IEU App. at 122.

The technologies included in gridSMART should also provide cost-effective energy sav-

ings, which customers and utilities are expected to experience during the ESP period with

gridSMAR'I'. The ability to have real-time price information and the ability to respond to such

prices means customers may develop consumption patterns that save theni dollars, while helping

utilities shave their peaks. Id. at 23, OCC App. at 117, IEU App. at 125. This price-responsive

demand not only reduces the need for high-cost generation capacity, but also reduces the need to

eontinually expand the costly transmission and distribution components. Id. The gridSMAR"['

initiative provides for advanced metering, dynamic pricing, information feedback to customers,

automation hardware, education, and energy efficiency programs. Id.

R.C. 4928.02(D) encourages the deployment of teclmologies, like AMI, as an exainple of

cost-effective, demand-side, retail electric seivice. Time-differentiated pricing will be facilitatcd

by the deployment of gridSMART Phase I. Co. Ex. 1(Direct Testimony of D. Roush) at 6, IEU

Supp. at 46; Tr. III at 304-305, See. Supp. at 158-159. While cost-efl'ectivcness is one aspect of

state policy, the Commission is charged with the responsibility of eonsidering all of the policies

presented in R.C. 4928,02. The gridSMART initiative approved by the Commission not only

encourages innovation and inarket access for cost-effective supply-and demand-side retail elec-

tric service, but, also, ensures the availability of reliable, safe and efficient electric service to
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customers, which is another consideration required to be undertaken by the Commission under

R.C. 4928.02(A).

Moreover, the Companies provided evidence showing tbat, in the context of a phased

approach to implementation, not all of the operational savings materialize in the initial phase and

additional savings will occur as full implementation is pursued. Co. Ex. 4 (Direct Testimony of

K. Sloneker) at 17, Sec. Supp. at 95. In any case, the state policy, as applied in combination with

R.C. 4928.143(B)(2)(h) to a utility's ESP, does not require a utility to monetize and mathemat-

ically demonstrate that the benefits equal or exceed the net costs.

In addition, the Commission modified the Companies' ESP to include a rider for the

recovery of costs of the gridSMAR"I' initiative, as opposed to the automatic increase proposed by

the Companies. In re AEP (Entry on Rehearing at 23-24) (July 23, 2009), OCC App. at 117-

118, IEU App. at 125-126. The Commission's decision requires a separate accounting for the

gridSMART plan. Thc plan must be reviewed and updated annually to ensure that expenditures

were prudently made prior to the Companies' recovery of any gridSMART costs. Id. at 24, OCC

App, at 118, IEU App. at 126. IEU's argument is an attempt to second-guess the Commission's

appraisal of the record evidence. In other words, IEU's argument merely puts forth a difference

of opinion with the Conunission's findings.

For these reasons, the Companies' gridSMART initiative and rider meet the policy objec-

tives of R.C. 4928.02, by ensuring the availability of adequate, reliable, safe, efficient, reason-

ably priced and cost-effective electric service. Id, at 22-24, OCC App. at 116-118, IEU App, at

124-126. The gridSMART initiative is a cost-effective project that, in addition to generating cost

savings to customers and utilities when its technology components are implemented and used,

also qualifies for stimulus funding to offset costs. Finally, the Commission saw a compelling
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need to alter the paradigm that has traditionally governed the relationship between custoiner and

utility. Accordingly, the Commission ordered the Companies to transition to an integrated sinart

grid within its Phase I project area, so the expectations of customers and utilities can be aligned.

Proposition of Law No. VIII:

The Comrnission was authorized to approve POLR charges under
R.C. 4928.143.

Electric distribution utilities have an obligation to serve as the provider of last resort

(POLR). They must provide a standard service offer, coinprised of all competitive retail electric

services necessary to provide essential electric service, including a firm supply of generation ser-

vice, to all of their customers. Ohio Rev. Code Ann. § 4928.141(A) (West 2010), App. at 8. The

Companies proposed increasing their then existing POLR Riders as part of their application. In

re AEP (Application at 6-8) (July 31, 2008), IEU Supp. at 6-8. The POLR rider is intended to

compensate for the possibility that a standard service customer will leave the standard service

and buy power fi-om another supplier. In re AEP (Opinion and Order at 38-40) (March 18,

2009), OCC App. at 47-49, ILU App, at 198-200.

IELJ argues that the Commission violated Ohio law when it approved a distribution

charge for POLR outside of a distribution rate case. IFU Brief at 19. IEU relies on this Court's

decision concerning the Companies' proposed IGCC generation facility where the Commission

was directed that it could allow recovery of certain costs only in accordance with traditional

ratemalcing statutes. Indus. Energy Users-Ohio v. Pub. Util. C'omm'n, 117 Ohio St. 3d 486, 885

N.E.2d 195 (2008).

But IEU's reliance is misplaced. The Inclus. Energy Users-Ohio decision was issued

before and without regard to the effective date of S.B. 221. S.B. 221 gave the Commission broad
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latitude to consider a wide range of provisions in ESP proposals free of the constraints of'tradi-

tional ratemaking. For example, R.C. 4928.143 provides in part that:

(B) Notwithstanding any other provision of'l'itle XLIX of the
Revised Code to the contrary ***:

***

(2) The plan may provide for or include, without limitation, any of
the following:

(d) Terms, conditions, or charges relating to limitations on cus-
tomer shopping for retail electric generation service, bypassability,
standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the
effect of stabilizing or providing certainty regarding retail electric

service;

"I'he Comniission is specifically directed to consider and approve "charges relating to ... default

service," ineluding POLR charges, as part of an ESP proposal. In contrast to this Court's deci-

sion in Indus. Energy Users-Ohio, the General Assembly specifically provided that the Conlmis-

sion could allow recovery of noncompetitive costs associated with securing competitive retail

electric service in furtherance of the statutory obligation to serve without regard to R.C. Chapters

4905 and 4909.

Moreover, IEU's reliance on the Commission's decision in FirstEnergy's ESP case is

similarly misplaced. In that case, the Coniniission determined that a specific distribution service

improvement and modernization rider proposed under R.C. 4928.143(B)(2)(h) must be based on

prudently incurred costs. In the Matter of the Application of Ohio Edison Company, The

Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to

establish a Standard Service Off'er Pur•suant to Section 4928.143, Revised C'ode in the Form of

an Electric Security Plan, Case No. 08-935-EL-SSO (Opinion and Order) (December 19, 2008),

IEU App. at 291-360. Unlike the rider under consideration in the FirstEnergy case, the Com-

39



panies' POLR riders are not distribution seivice improvement and modernization riders as con-

templated by R.C. 4928.143(B)(2)(h). Rather, the POLR charge is a default service charge con-

templated by R.C. 4928.143(B)(2)(d). R.C. 4928.143(B)(2)(d) has no requirement that the

charge be based on prudently incurred costs.

The Commission violated neither the Revised Code nor its own precedents. The

Commission's approval of the proposed POLR charge was lawful and reasonable under R.C.

4928.143(B)(2)(d) and should be affirmed.

Proposition of Law No. IX:

The Commission's decision satisfies the requirements of R.C. 4903.09 where
it shows the facts in the record upon which the order is based in sufficient
detail, and the reasoning followed in reaching its conclusion. Indus. Energy

Users-Ohio v. Pub. Util. Comm'n,117 Ohio St. 3d 486 (2008).

Both appellants elaini that the Conimission failed to adequately set forth the reasons for

its decision on a number of issues in violation of R.C. 4903.09. The Commission's decisions

thorouglily summarize the I'acts and proceedings before it. Moreover, the evidence of record

clearly supports the Commission's factual determinations in this case.

'l'he Court will not reverse factual determinations of the Commission unless they are

against the manifest weight of the evidence or so clearly unsupported by the record as to show

misapprehension, mistake or willful disregard of duty. AT&T Comrnunications of Ohio, Inc. v.

Pub. Util. Comm'n, 88 Ohio St. 3d 549, 555, 728 N.E.2d 371, 376 (2000) quoting MCI Telecom-

munications Corp. v. Pub. Util. Cornm'n, 38 Ohio St. 3d 266, 268, 527 N.E.2d 777, 780 (1980).

The Court has consistently refused to substitute its judgment for that of the Commission on evi-

dentiary matters. See, e.g. Payphone Ass•'n v. Pub. Util. Comrn'n, 109 Ohio St. 3d 453, 849

N.E.2d 4(2006). The appellant bears the burden of showing that the Convnission's decision is
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against the manifest weight of the evidence or clearly unsupported by the evidence. AK Steel

Corp. v. Pub. Util. Commn'n, 95 Ohio St. 3d 81, 765 N.E.2d 862 (2002),

As this Court has held, "[i]n order to meet the requirements of R.C. 4903.09, *** the

PUCO's order must show, in sufficient detail, the facts in the record upon which the order is

based, and the reasoning followed by the PUCO in reaching its conclusion." Indus. F,nergy

Users-Ohio v. Pub. Util. Comm'n, 117 Ohio St. 3d 486, 885 N.E.2d 195 (2008), quoting MCI

Telecomrnunications Corp. v. Pub. Util. Comm'n, 32 Ohio St. 3d 306, 312, 513 N.E.2d 3S7

(1987). Strict compliance with the terms of R.C. 4903.09 is not required, but the Conimission

must have record support for its orders. Tongren v. Pub. Util. Comm'n, 85 Ohio St. 3d 87, 90,

706 N.E.2d 1255 (1999); Cleveland Elec. Illutn. Co. v. Pub. Util. Comm'n, 76 Ohio St. 3d 163,

166, 666 N.E.2d 1372 (1996). As long as there is a basic rationale and record supporting the

Order, no violation of R.C. 4903.09 exists.

A. The Comnussion's Order Approving the POLR Rider meets

the requirements of R.C. 4903.09.

Both OCC and IEU argue tliat the record demonstrates that the Coinpanies face no risk

associated with their obligation to serve as the provider of last resort. '1'o the extent that they do

face such a risk, appellants argue that the Companies were already compensated for the risk by

their prior POLR charges, and that the increase granted was unwarranted. The record adequately

demonstrates the risk faced by the Compauies. In re AEP (Opinion and Order at 39-40) (March

18, 2009), OCC App. at 48-49, IEU App. at 199-200. Moreover, there is sufficient evidence to

support the Commission's finding that the Companies' proposal was reasonable and should be

approved.
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The Companies must provide a standard service offer to all customers regardless of

whether they choose to shop. Ohio Rev. Code Aim. § 4928.141(A) (West 2010), App. at 8. 'I'hc

Companies must serve customers wlio choose not to shop. They must sttmd ready to provide

service to customers who shopped, but who return to the utility's service for any reason, includ-

ing failure in the eoinpetitive market. Ohio Rev. Code Ann. § 4928.14 (West 2010), App. at 7-8.

The Companies must also stand ready to provide service to customers who shop and 11ave

migrated from system sales and have not returned.

The Companies claimed that their risk is two-fold: that customers will leave the system

and purchase their generation fi•om a competitive retail electric service (CRBS) provider, and that

those same customers will later return to the Companies for their generation service. Co. Ex. 2A

(Direct Testimony of J. Craig Baker) at 25-26, Sec. Supp. at 41-42. 'I'he Commission agreed,

finding that the Companies' statutory obligations create risk. In re AEP (Opinion and Order at

40) (March 18, 2009), OCC App. at 49, IEU App. at 200. OCC's claim that the Commission did

not consider the POLR risk to include the risk of customers returning is unfounded. OCC Brief

at 34. The Commission agreed "that the Companies do have some risks associated wilh custom-

ers switching to CRES providers and returning to the electric utility's SSO rate at the conclusion

of CRES contracts or during tinies of rising prices," Id.

According to the Companies, POLR service gives customers the option to remain with

the Companies or switch to a CRES provider, as well as the option to return to the Companies'

Standard Service Offer. The Companies presented the Black-Scholes Model as a metliod of

calculating the cost of fulfilling their POLR obligation. The Coinpanies described their financial

risks of POLR service as a put (the risk of customers inigrating fronr the Companies' to CRES
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providers) and a call (the risk of customers retuming), and quantified the value of these risks

using the model.

There are a number of inputs required by the model, all detailed and quantified by Com-

panies' witness Baker. Those inputs include the: (1) market price of the asset; (2) "strike price,"

or level at which the customer has the right to buy or sell the asset; (3) time period; (4) risk free

interest rate; and (5) volatility of the underlying asset. Co. Ex. 2A (Direct Testimony of J. Craig

Baker) at 31-32, Sec. Supp. at 43-44.

'1'he record demonstrates that the inputs used by the Companies were conservative and

reasonable. Companies witness Baker used the Coinpetitive Benchmark used in the comparison

of the ESP versus MRO as the market price in the model. He detailed the components included

in the determination of the Benchmark and how those components were priced. Id. at 7-15, Sec.

Supp. at 31-39. His proposed market price was higher than prices urged by other parties,

including the Commission staff, lowering the likelihood that customers would migrate and

thereby devaluing the option. Tr. XI, pp. 41, 44, 156, Sec. Supp. at 171, 172, 173. The Com-

panies used the proposed first year ESP price as the strike price. Co. Ex. 2A (Direct Testimony

of J. Craig Baker) at 32, Sec. Supp. at 44. By assuming that the ESP price would remain in

effect for all tliree years of the plan, rather than increasing as proposed, the Companies niini-

mized the risk of migration, further devaluing the value of the option price. The Companies used

the tliree-year period of the ESP as the timeframe of the option, and the London Interbaiik

Offered Rate (LIBOR) as a proxy for the risk-free interest rate. Company witness Baker demon-

strated that using the LIBOR rate rather than a U.S. treasury rate resulted in conservatively lower

POLR rates. Id. at 18, Sec. Supp. at 40. Finally, the Companies reflected the highly volatile

nature of electricity markets. While there was considerable disagreement among the parties
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about the appropriateness of the Companies' inputs, the Commission found them to be reason-

able, and accepted the Companies' quantification of the POLR risk using the Black-Scholes

model. In re AEP (Opinion and Order at 40) (March 18, 2009), OCC App. at 49, IEU App. at

200.

OCC argaes that the Black-Scholes model is not capable of measuring shopping

behavior, and that it is shopping behavior that causes the risk intended to be hedged by the POLR

charge. Both OCC and IEU note that the POLR charge is the same whether 5% or 95% of the

customers choose to shop. The reason is obvious, and was well supported by the Companies. It

is not the fact that customers do shop that creates the POLR risk, but rather the fact that all cus-

tomers can shop, and can choose to return, that creates risk.

1'he Black-Sholes model is an appropriate tool for measuring the Companies' risk asso-

ciated with meeting their obligations as providers of last resort. The Commission's reliance on

the model's results was reasonable and well within the bounds of determinations the Commission

can make in an ESP proceeding.

The Companies provided adequate evidentiary basis for their proposal, and that basis was

deemed sufficient by the Commission. 'I'he Commission rejected IEU's argumcnts that tlierc

was no risk, finding that, as the provider of last resort, the Companies face a risk associated with

customers switching to alternative providers and then returning to the SSO rate at the end of their

contracts or during tinies of rising prices. In re AEP (Opinion and Order at 40) (March 18,

2009), OCC App. at 49, IEU App. at 200.

The Commission accepted the Companies' witness' quantification of that risk, aud its pro-

posed calculation of the POLR charge, rejecting criticisms of the model used to calculate the cost

of that risk. Id.; Co. Ex. 7(Direet Testimony of D. Roush), Exhibit DMR-5, Sec. Supp. at 29.
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OCC's claim that "[t]here is nothing on the record that supports the PUCO's guesstimate that of

the POLR charge produced by the model, 90% of it solely relates to the risk of custoiners leav-

ing" conipletely ignores the Commission's reasoning. The Coinnlission accepted Companies'

witness Baker's testimony that migration risk equals approximately 90% percent of the Com-

panies' total POLR costs. In Ye AEP (Opinion and Order at 39) (March 18, 2009), OCC App, at

48, IEU App. at 199. The Commission's decision was clearly supported by evidence of record

presented by the Companies in this case. The Commission modified the Companies' proposal to

reflect this 10% mitigation of POLR risk relying on testimony provided by Staff witness Cahaan.

Id. at 40, OCC App. at 49, IEU App. at 200.

Deference should be shown to Commission determinations in matters, like here, where

the Commission applies its specialized expertise and discretion. C'incinnati Bell Tel. Co. v. Pub.

Utii. Comm'n, 92 Ohio St. 3d 177, 180, 749 N.E.2d 262 (2001); Weiss v. Pub. Util. Comm'n, 90

Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000) (citation omitted). The Commission's decision

approving the Companies' proposed POLR charge, as modified, was reasonable, justified, and

supported by evidence of record, and should be upheld.

B. The Commission's order finding the ESP to be more favorable
in the aggregate than an MRO meets the requirements of R.C.

4903.09.

In addition to its criticism of the Commission's adoption of the Companies' proposed

POLR charge, addressed above, IEU claims Commission violated R.C. 4903.09 by providing

virtuatly no detail as to why the approved ESP meets the new tiaeshoid test of being "more

favorable in the aggregate" than an MRO. But, as the Commission reiterated in its Entry on

Rehearing, the Commission provided a detailed explanation of its rationale.
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The Commission reviewed and summarized all of the market price proposals offered by

the different parties, including OCC. It adopted its staffs estimated market prices. Specifically,

it adopted Staff witness Johnson's estimated market rates. In re AEP (Entry on Rehearing at 50-

51) (July 23, 2009), OCC App, at 144-145, IEiJ App. at 152-153. The Commission t'urther

adopted the methodology for quantifying the comparison between the ESP and an MRO pro-

posed by Staff witness Hess. Id. at 50-51, OCC App. at 144-145, IEU App. at 152-153.

Significantly, the Commission noted that both OCC and its staff concluded that the ESP, if

modified, was more favorable in the aggregate than an MRO. In re AEP (Opinion and Order at

70-71) (March 18, 2009), OCC App, at 79-80, IEU App. at 231-232. Consequently, based on the

record before it, it was reasonable for the Commission to adopt its staffs estimated market rates

and metliodology to quantify the ESP - MRO comparison. In re AEP (Entry on Rehearing at 50-

51) (July 23, 2009), OCC App. at 144-145, IEU App. at 152-153.

C. The Commission's order excluding off-systeni sales revenues
meets the requirements of R.C. 4903.09.

OCC clainis that the Commission departed from past precedent in its treatment of the

Companies' off-system sales without sufficient explanation. The Companies' made no proposal

for the treatment of off-system sales, and the Commission found that it was not legally obliged to

do so.

OC.C claims that "persuasive precedent existed establishing a policy of requiring electric

utilities to share profits of off-system sales with customers." OCC Brief at 24. But the Commis-

sion distinguished those cases, noting that they were irrelevant for purposes of the ESP proceed-

ing. Specifically, the Commission found that the cited precedents were made in the context of

electric fuel elause (EFC) cascs, and that this ease was not an EFC proceeding. Indeed, the sta-
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tutory provisions regarding the EFC were repealed years ago. OCC's cited precedent is irrele-

vant in the context of an ESP case. There was no unexplained departure from precedent. Indeed,

there was just no relevant precedent.

Neither of the cases cited in OCC's merit brief in this appeal are on point. Both relate to

base rate cases. In the first decision, the Commission determined to include a portion of off-

system sales as part of jurisdictional revenues, but noted that neither the Staf1' nor the company

included these revenues in the cost of service for ratemaking purposes in recent cases. In the

Matter of the Application of the Cleveland Electric Illuminating Company for an Increase in

Rates, Case No. 84-188-EL-AIR (Opinion and Order) (March 7, 1985), OCC App. at 331. The

second decision relates to a gas rate case. The Commission found that the gas company's pro-

posal to retain off-system sales merited consideration, but that the record was not sufficiently

developed to grant the company's request. In the Matter of the Application of the Cincinnati Gas

& F.lectric Company for an Increase in its Rafes for Gas Service to All Jurisdictional Custonaers,

Case No. 95-656-GA-GCR (Entry on Rehearing) (February 12, 1997), OCC App. at 308.

Deference should be shown to Commission determinations in matters, like here, where

the Commission applies its specialized expertise and discretion. Cincinnati Bell Tel. Co. v. Puh_

Util. Comm'n, 92 Ohio St. 3d 177, 180, 749 N.E.2d 262 (2001); Weiss v. Pub. Util. Comm'n, 90

Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000) (citation omitted). The evidence of record clearly

supports the Commission's decision in this case, and the Commission so found in its Order.
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Proposition of Law No. X:

The Commission's decision adopting actual fuel costs to determine the Fuel
Adjustment Clause (FAC) baseline is reasonable and lawful.

'1'hc Companies propose a Fuel Adjustment Clause (FAC) to recover the cost of fuel and

fuel-related components such as purchased power, emission allowances, and eonsuniables related

to environmental compliance, as well as the costs associated with carbon-related regulation. Co.

Ex. 1(Direct Testimony of D. Roush) at 4, IEU Supp. at 44. The first step in determining the

FAC was to establish a baseline, to ensure that the FAC did not recover fuel costs already being

recovered in rates. The difference between projected costs and the baseline would determine

costs to be recovered through the FAC.

The Commission's staff recommended using actual data for determining the baseline

amount. Staff Ex. 10 (Direct'festimony of R. Cahaan) at 3-4, Sec. Supp. at 25-26. Staff witness

Cahaan recommended using 2007 data since all of that information would be readily available

and would be a reasonable proxy for the current year. Id. Mr. Caliaan testified that using actual

costs was appropriate because the Companies were currently recovering all of their fuel-related

costs. Tr. XII at 244, sec. Supp. at 175. The Commission agreed, finding that, "in the absence of

known actual costs, a proxy is appropriate to establish a baseline." In re AFP (Opinion and

Order at 19) (March 18, 2009) , OCC App. at 28, IEiJ App. at 179. It adopted its staff's recoin-

mendation to determine the FAC baseline component using 2007 actual cost data, escalated by 3

percent for CSP and 7 percent for OPCO, as a proxy for 2008 costs. Id.

IEU claims that the Commission's decision to use a proxy rather than actual fuel costs to

set the baseline for the Companies' fuel cost mechanism violated R.C. 4928.143(B)(2)(a). The

IEU argues that the proxy used by the Comn-iission is not the prudently incuired costs authorized

by statute, and that the Commission should have used 2008 actual costs.
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But the Comrnission did use actual fuel costs, albeit from 2007 rather than 2008. The

actual 2008 fuel costs were not known at the time of the hearing. Id. Therefore, the Commission

determined that a proxy was necessary to calculate the appropriate baseline. The Coinmission

reviewed all evidence in the record and adopted staffls methodology and resulting value as the

appropriate FAC baseline.

Deference should be shown to Commission deterininations in matters, like here, where

the Conunission applies its specialized expertise and discretion. Cincinnati Bell Te6. Co. v. Pub.

Util. Comm'n, 92 Ohio St. 3d 177, 180, 749 N.E.2d 262 (2001); Weiss v. Pub. Util. Comm'n, 90

Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000) (citation omitted). The Commission's decision

adopting adjusted 2007 actual fuel costs to determine that FAC baseline was justified and should

be upheld.

CONCLUSION

S.B. 221 represents a fiindamenta1 change in the way that rates are deterinined in Ohio.

This appeal is about how the Commission exercised its responsibility and authority in responding

to that change. As the Commission's orders reflect, the Commission understood and itilly dis-

cussed those changes, their effect, and the options for responding to them. The Commission

exercised its jurisdiction, applied its expertise, and exercised its discretion in making its deci-

sions in a reasonable and lawful nianner.
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Based on the foregoing, the Commission respectfally requests its decision be affirmed.
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§ 4903.09. Written opinions filed by cornmission in all contested cases

In all contested cases heard by the public utilities commission, a complete record of all ofthe
proceedings shall be niade, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions
setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.

§ 4903.10. Application for rehearing

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters detennined in the proceeding. Such application shall be filed within thirty days after the
entry of the order upon the journal of the commission. Notwithstanding the preceding paragraph,
in any uncontested proceeding or, by leave of the conmrission first had in any other proceeding,
any affected person, finn, or corporation may make an application for a rehearing within thirty
days after the entry of any final order upon the journal of the commission. Leave to lile an
application for rehearing shall not be granted to any person, firm, or corporation who did not
enter an appearance in the proceeding unless the commission first finds:
(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the
commission of the order complained of was due to just cause; and,
(B) Thc interests of the applicant were not adeqaately considered in the proceeding. Every
applicant for rehearing or for leave to file an application for rehearing shall give due notice of the
filing of such application to all parties who have entered an appearance in the proceeding in the
manner and form prescribed by the commission. Such application shall be in writing and shall
set forth specifically the ground or grounds on which the applicant considers the order to be
unreasonable or unlawful, No party shall in any court urge or rely on any ground Por reversal,
vacation, or modification not so set forth in the application. Where such application 1'or
rehearing has been filed before the effective date of the order as to which a rehearing is sought,
the effective date of such order, unless otherwise ordered by the commission, shall be postponed
or stayed pending disposition of the matter by the commission or by operation of law. In all
other cases the making of such an application shall not excuse any person from complying with
the order, or operate to stay or postpone the enforcenienl tliereof, without a special order ofthe
commission. Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the inatter specified in such application, if in its judgment sufficient
reason therefor is niade to appear. Notice of such rehearing shall be given by regular mail to all
parties who have entered an appearance in the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it is denied
by operation of law. If the commission grants such rehearing, it shall specify in the notice of
such granting the purpose for which it is granted. "I'he commission shall also specify the scope of
the additional evidence, if any, that will be taken, but it shall not upon such rehearing take any
evidence that, with reasonable diligence, could have been offered upon the original hearing. If,
aFter such rehearing, the comrnission is of the opinion that the original order or any part thereof
is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or
modil'y the same; otherwise such order shall be affirined. An order made after such rehearing,
abrogating or modifying the original order, shall have the same effect as an original order, but
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shall not affect any right or the enforcement of any right arising from or by virtue of the original
order prior to the receipt of notice by the affected party of the filing of the application for
rehearing. No cause of action arising out of any order of the commission, other than in support
of the order, shall accrue in any court to any person, firm, or corporation unless such person,
firm, or corporation has made a proper application to the commission for a rehearing.

§ 4903.13. Reversal of final order - notice of appeal

A final order made by the public utilities commission shall be reversed, vacated, or modified by
the supreme court on appeal, if, upon consideration of the record, such court is of the opinion
that such order was unlawful or mrreasonable. The proceeding to obtain such reversal, vacation,
or modification shall be by notice of appeal, filed with the public utilities commission by any

party to the proceeding before it, against the commission, setting forth the order appealed froni
and the errors complained of. The notice of appeal shall be served, unless waived, upon the
chairinan of the commission, or, in the event of his absence, upon any public utilities
commissioner, or by leaving a copy at the office of the commission at Columbus. The court may
permit any interested party to intervene by cross-appeal.

§ 4903.16. Stay of execution

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
commission does not stay execution of such order unless the supreme court or a judge thereof in

vacation, on application and three days' notice to the commission, allows such stay, in which
event the appellant shall execute an undertaking, payable to the state in such a sum as the
supreme court prescribes, with surety to the satisfaction of the clerk of the supreme court,
conditioned for the prompt payment by the appellant of all damages caused by the delay in the
enforcement of the order complained of, and for the repayment of all moneys paid by any person,
firm, or corporation for transportation, transmission, produce, commodity, or service in excess of
the charges fixed by the order complained of, in the event such order is sustained.

§ 4905.22. Service and facilities required - unreasonable charge prohibited

Every public utility shall furnish necessary and adequate service and facilities, and eveiy public
utility shall fumish and provide with respect to its business such instrumentalities and facilities,
as are adequate and in all respects just and reasonable. All charges made or demanded for any
service rendered, or to be rendered, shall be just, reasonable, and not more than the charges
allowed by law or by order of the public utilities commission, and no unjust or unreasonable
charge shall be made or demanded for, or in connection with, any service, or in excess of that
allowed by law or by order of the commission.

§ 4905.30. Printed schedules of rates must be filed '

Every public utility shall print and file with the public utilities commission schedules showing all
rates, joint rates, rentals, tolls, classiPications, and charges for service of every kind furnished by
it, and all rules and regulations affecting them. Such schedules shall be plainly printed and kept
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open to public inspection. The commission may prescribe the form of every such schedule, and
may prescribe, by order, changes in the form of such schedules. The commission may establish
and modify rules and regulations for keeping sucli schedules open to public inspection. A copy
of such schedules, or so nnich thereof as the commission deems necessary for the use and
information of the public, sliall be printed in plain type and kept on file or posted in such places
and in such mamier as the comrnission orders.

§ 4905.32. Schedule rate collected

No public utility shall charge, demand, exact, receive, or collect a different rate, rental, toll, or
charge for any service rendered, or to be rendered, than that applicable to such seivice as
specified in its schedule filed with the public utilities commission whiclr is in effect at the time.
No public utility shall refund or remit directly or indirectly, any rate, rental, toll, or charge so
specified, or any part thereof, or extend to any person, firm, or corporation, any rule, regulation,
privilege, or facility except such as are specified in such schedule and regularly and uniformly
extended to all persons, fiims, and corporations under like circumstances for like, or substantially

similar, service.

§ 4909.15. Fixation of reasonable rate

(A) The public utilities commission, when fixing and determining just and reasonable rates,

fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of tlie property of the public utility used and useful in
rendering the public utility service for which rates are to be fixed and determined. The valuation
so determined shall be the total value as set forth in division (J) of section 4909.05 of thc
Revised Code, and a reasonable allowance for materials and supplies and cash working capital,
as detennined by the commission. The commission, in its discretion, may include in the
valuation a reasonable allowance for construction work in progress but, in no event, may such an
allowance be made by the commission until it has determined that the particular construction
project is at least seventy-five per cent complete. In determining the percentage completion of a
particular construction project, the commission shall consider, among other relevant criteria, the
per cent of time elapsed in construction; the per cent of construction funds, excluding allowance
for funds used during construction, expended, or obligated to such construction funds budgeted
where all such funds are adjusted to reflect current purchasing power; and any physical
inspection performed by or on behalf of any party, including the commission's staff. A
reasonable allowance for construction work in progress shall not exceed ten per cent of the total
valuation as stated in this division, not including such allowance for construction work in
progress. 'Where the commissionpermsts an allowance for coustruction work in progress, the
dollar value of the project or portion thereof included in the valuation as construction work in
progress sliall not be included in the valuation as plant in service until such time as the total
revenue effect of the construction work in progress allowance is offset by the total revenue ef'fect
of the plant in service exclusion. Caiiying charges calculated in a manner similar to allowance
for funds used during construction shall accrue on that portion of the project in service but not
reflected in rates as plant in service, and such accrued carrying charges shall be included in the
valuation of the property at the conclusion of the offset period for purposes of division (J) of
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section 4909.05 of the Revised Code. From and after April 10, 1985, no allowance for
construction work in progress as it relates to a particular construction project shall be reflected in
rates for a period exceeding forty-eight consecutive months commencing on the date the initial
rates reflecting such allowance become effective, except as otherwise provided in this division.
The applicable maximum period in rates for an allowance for construction work in progress as it
relates to a particular construction project shall be tolled if, and to the extent, a delay in the in-
service date of the project is caused by the action or inaction of any federal, state, county, or
municipal agency having jurisdiction, where such action or inaction relates to a change in a rule,
standard, or approval of such agency, and where such action or inaction is not the result of the
failure of the utility to reasonably endeavor to comply with any rule, standard, or approval prior
to such change. In the event that such period expires before the project goes into service, the
commission shall exclude, from the date of expiration, the allowance for the project as
construction work in progress from rates, except that the commission may extend the expiration
date up to twelve months for good cause shown. In the event that a utility has permanently
canceled, abandoned, or terminated construction of a project f'or which it was previously
permitted a construction work in progress allowance, the commission immcdiately shall exclude
the allowance for the project from the valuation. In the event that a conslruction work in
progress project previously included in the valuation is removed from the valuation pursuant to
this division, any revenues collected by the utility from its customers after April 10, 1985, that
resulted from such prior inclusion shall be offset against future revenues over the same period of
time as the project was included in the valuation as construction work in progress. The total
revenue effect of such offset shall not exceed the total revenues previously collected. In no event
shall the total revenue effect of any offset or offsets provided under division (A)(1) of this
section exceed the total revenue effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division

(A)(1) of this section;

(3)1'he dollar annual return to which the utility is entitled by applying the fair and reasonable
rate of return as determined under division (A)(2) of this section to the valuation of the utility
detemiined under division (A)(1) of'this section;

(4) The cost to the utility of rendering the public utility service for the test period less the total of

any interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by
the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion
of the eommission, be computed by the normalization method of accounting, provided the utility
maintains accounting reserves that reflect differences between taxes actually payable and taxes
on a normalized basis, provided that no determination as to tlre treaiunent iri the rats-nzaking
process of such taxes shall be made that will result in loss of any tax depreciation or other tax
benefit to which the utility would otherwise be entitled, and turther provided that such tax benefit
as redounds to the utility as a result of such a computation may not be retained by the eompany,
used to fund any dividend or distribution, or utilized for any purpose other than the defrayal of
the operating expenses of the utility and the defrayal of the expenses of the utility in connection
with construction work.
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(b) The amount of any tax credits granted to an electric light company under section 5727.391 of
the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the
company, used to fund any dividend or distribution, or utilized for any purposes other than the
defrayal of the allowable operating expenses of the company and the defrayal of the allowable
expenses o{'the company in connection with the installation, acquisition, construction, or use of a
compliance facility. 'I'he amount of the tax credits granted to an electric light company imder that
section for Ohio coal burned prior to January 1, 2000, shall be returned to its customers within
three years after initially claiming the credit through an offset to the cornpany's rates or fuel
component, as determined by the commission, as set forth in schedules filed by the cotnpany
under section 4905.30 of the Revised Code. As used in division (A)(4)(c) of this section,
"compliance facility" has the saine meaning as in section 5727.391 of the Revised Code.

(B) The commission shall coinpute the gross amnual revenues to which the utility is entitled by
adding the dollar amount of return under division (A)(3) of this section to the cost of rendering
the public utility service for the test period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-month
period begiiming six months prior to the date the application is filed and ending six months
subsequcnt to that date. In no event shall the test period end more than nine months subsequent
to the date the application is 61ed. 'I'he revenues and expenses of the utility shall be determined
during the test period. The date certain shall be not later than the date of filitig.

(D) When the commission is of the opinion, after hearing and after making the determinations
under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental, schedule,
classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification, or
service rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded,
or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or
in violation of law, that the service is, or will be, inadequate, or that the maximum rates, charges,
tolls, or rentals chargeable by any such public utility are insufficient to yield reasonable
compensation for the service rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually
used and useful for the convenience of the public as determined under division (A)(1) of this
section, excluding from such value the value of any franchise or right to own, operate, or enjoy
the same in excess of the amount, exclusive of any tax or annual charge, actually paid to any
political subdivision of the state or county, as the consideration for the grant of such francliise or
right, and excluding any value added to such property by reason of a monopoly or merger, with
due regard in detertnining the dollar annual return under division (A)(3) of this section to the
necessity of making reservation out of the income for surplus, depreciation, and contingencies,

and;

(2) With due regai-d to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reierence to
a cost of debt equal to the actual embedded cost of debt of such public utility,
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(b) But not including the portion of any periodic rental or use payments representing that cost of
property that is included in the valuation report under divisions (F) and (G) of section 4909.05 of
the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or
seivice to be rendered, charged, demanded, exacted, or collected for the perforinance or rendition
of the service that will provide the public utility the allowable gross aimual revenues under
division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or
service to be substih.rted for the existing one. After such determination and order no change in
the rate, fare, toll, charge, rental, schedule, classification, or service shall be made, rendered,
charged, demanded, exacted, or changed by such public utility without the order of the
commission, and any other rate, fare, toll, charge, rental, classification, or scrvice is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in interest
and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and
4923. of the Revised Code for other hearings, has been given, the comniission may rescind,
alter, or amend an order fixing any rate, fare, toll, charge, rental, classification, or service, or any
other order made by the commission. Certified copies of such orders shall be served and take
effect as provided for original orders.

§ 4928.02. State policy

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory,

and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides
consumers with the supplier, price, terms, conditions, and quality options they elect to meet their

respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices
over the selection of those supplies and suppliers and by encouraging the development of
distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail
electric service including, but not limited to, demand-side managetnent, time-differentiatod
pricing, and implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective
custonier choice of retail electric seivice and the development of perfonnance standards and
targets for service quality for all consumers, including annual achievement reports written in

plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a
customer-generator or owner of distributed generation, so that the customer-generator or owner
can market and deliver the electricity it produces;
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(G) Recognize the continuing emergence of competitive electricity markets through the
development and implementation of flexible regulatory treatment;

(I-I) Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive
retail electric service or to a product or service other than retail electric service, and vice versa,
including by prohibiting the recovery of any generation-related costs tlirough distribution or

transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices,
market deficiencies, and market power;

(J) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across custotner classes through regular
review and updating of administrative rules governing critical issues such as, but not litnited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the
implementation of any new advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and altervative energy resources in their

businesses;

(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distiibutioti infrastructure,
including, but not limited to, line extensions, for the purpose of devel.opment in this state.

§ 4928.14. Failure of supplier to provide service

The failure of a supplier to provide retail electric generation service to customers within the
certified territory of an electric distribution utility shall result in the supplier's cuslomers, after
reasonable notice, defaulting to the utility's standard service offer under sections 4928.141,
4928.142, and 4928.143 of the Revised Code until the customer chooses an alternative supplier.
A supplier is deemed under this section to have failed to provide such service if the commission
finds, after reasonable notice and opportunity for hearing, that any of the following conditions

are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership, or has filed for

bankruptcy.

(B) The supplier is no longer capable of providing the service.
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(C) The supplier is unable to provide delivery to transmission or distribution facilities for such
period of time as may be reasonably specified by commission rule adopted under division (A) ol'
section 4928.06 of the Revised Code.

(D) The supplier's certification has been suspended, conditionally rescinded, or rescinded under
division (D) of section 4928.08 of the Revised Code.

§ 4928.141. Distribution utility to provide standard service offer

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer of
all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service. To that end, the electric
distribution utility shall apply to the public utilities commission to establish the standard service
offcr in accordance with section 4928.142 or 4928.143 of the Revised Code and, at its discretion,
may apply simultaneously rnider both sections, except that the utility's first standard service offer
application at minimum shall include a filing under section 4928.143 of the Revised Code. Only
a standard service offer authorized in accordance with section 4928.142 or 4928.143 of the
Revised Code, shall serve as the utility's standard service offer for the purpose of compliance
with this section; and that standard service offer shall serve as the utility's default standard
service offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the
foregoing provision, the rate plan of an electric distribution utility shall continue for the purpose
of the utility's compliance with this division until a standard service offer is first authorized
under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division
(D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,
2008, shall continue to be in et'fect for the subject electric distribution utility for the duration of
the plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised
Code shall exclude any previously authorized allowances for transition costs, with such
exclusion being effective on and after the date that the allowance is scheduled to end under the

utility's rate plan.

(B) The cominission shall set the time for ccaring of a filing under section 4928.142 or 4928.143
of the Revised Code, send written notice of the hearing to the electric distribution utility, and
publish notice in a newspaper of general circulation in each county in the utility's certified
territory. The commission shall adopt rules regarding filings under those sections.

§ 4928.142. Standard generation service offer price - competitive bidding

(A) Por the purpose of cotnplying with section 4928.141 of the Revised Code and subject to
division (D) of this section and, as applicable, subject to the rate plan requirenient of division (A)
of section 4928.141 of the Revised Code, an electric distribution utility may establish a standard
service offer price for retail electric generation service that is delivered to the utility under a

market-rate offer.

(1) The niarket-rate offer shall be determined through a competitive bidding process that
provides for all of the following:
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(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the
bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or wimiers.
No generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of bidders,
which rules shall foster supplier participation in the bidding process and shall be consistent with
the requirements of division (A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of
this section, the electric distribution utility shall file an application with the commission. An
electric distribution utility may file its application with the commission prior to the effective date
of the commission rules required under division (A)(2) of this section, and, as the commission
determines necessary, the utility shall immediately conform its filing to the rules upon their
taking effect. An application under this division shall detail the electric distribution utility's
proposed compliance with the requirements of division (A)(1) of this section and with
commission rules under division (A)(2) of this section and demonstrate that all of the following

requirements are met:

(1)'fhe electric distribution utility or its transmission service affiliate belongs to at least one
regional transmission organization that has been approved by the federal energy regulatory
commission; or there otherwise is comparable and nondiscriminatory access to the electric

transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to
take actions to identify and mitigate market power or the electric distribution atility's market
conduct; or a similar market monitoring function exists with commensurate ability to identify
and monitor market conditions and mitigate conduct associated with the exercise of market

power.

(3) A published source of information is available publicly or through subscription that identifies
pricing iniormation for traded electricity on- and off-peak energy products that are contracts for
delivery beginning at least two years from the date of the publication and is updated on a regular
basis. 'I'he commission shall initiate a proceeding and, within ninety days after the application's
filing date, shall determine by order whether the electric distribution utility and its market-rate
ofCer meet all of the foregoing requirements. If the finding is positive, the electric distribution
utility may initiate its competitive bidding process. If'tlie finding is negative as to one or more
requirements, the commission in the order shall direct the electric distribution utility regarding
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how any deficiency may be remedied in a timely maimer to the commission's satistaction;
otherwise, the electric distribution utility shall withdraw the application. However, if such
remedy is made and the subsequent finding is positive and also if the electric distribution utility
made a simultaneous filing under this section and section 4928.143 of the Revised Code, the
utility shall not initiate its competitive bid until at least one hundred fifty days after the filing
date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B)
of this section, including for the purpose of division (D) of this section, the commission shall
select the least-cost bid winner or wiimers of'that process, and such selected bid or bids, as
prescribed as retail rates by the commission, shall be the electric distribution utility's standard
service offer unless the commission, by order issued betore the third calendar day following the
conclusion of the competitive bidding process for the market rate offer, determines that one or
more of the following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid
upon was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent ot'the load is bid upon by one or more persons other than the
electric distribution utility. All costs incurred by the electric distribution utility as a result of or
related to the competitive bidding process or to procuring generation service to provide the
standard service offer, including the costs of eneigy and capacity and the costs of all other
products and services procured as a result ol'the competitive bidding process, shall be timely
recovered through the standard service offer price, and, for that purpose, the commission shall
approve a reconciliation mechanisin, other recovery mechanism, or a combination of such

mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July
31, 2008, directly owns, in whole or in part, operating electric generating facilities that had been
used and useful in this state shall require that a portion of that utility's standard service offer load
for the first five years of the market rate offer be competitively bid under division (A) of this
section as follows: ten per cent of the load in year one, not more than twenty per cant in year
two, thirty per cent in year three, forty per cent in year four, and fifty per cent in year five.
Consistent with those percentages, the commission shall determine the actual percentages for
each year of years one through five. 'fhe standard service offer price for retail electric generation
service under this first application shall be a proportionate blend of the bid price and the
generation service price for the remaining standard service offer load, which latter price shall be

^ ..,..
equal to the electric distribution utility's most recent siariaaru service orf^er pr,ce• , adjusted
upward or downward as the commission determines reasonable, relative to the jurisdictional
portion of any known and nieasurable changes from the level of any one or more of the
following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;
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(2) Its prudently incurred purchased power costs;

(3) Its piudently incurred costs of satisfying the supply and demand portfolio requirements of
this state, including, but not limited to, renewable energy resource and energy efficiency

requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described in
division (D) of this section, the commission shall include the benefits that may become available
to the electric distribution utility as a result of or in connection with the costs included in the
adjustment, including, but not limited to, the utility's receipt of emissions credits or its receipt of
tax benefits or of other benefits, and, accordingly, the commission may impose such conditions

on the adjustment to ensure that any such benefits are properly aligned with the associated cost
responsibility. The commission shall also determine how such adjustments will affect the electric
distribtdion utility's return on common equity that may be achieved by those adjustments. The
commission shall not apply its consideration of the return on common equity to reduce any
adjustments authorized under this division unless the adjustments will cause the electric
distribution utility to earn a return on coimnon equity that is significantly in excess of the return
on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not
occur shall be on the electric distribution utility. Additionally, the commission may adjust the
electric distribution utility's most recent standard service oflerpriee by such just and reasonable
amount that the commission deteinrines necessary to address any emergency that threatens the
utility's financial integrity or to ensure that the resulting revenue available to the utility for
providitig the standard service offer is nol so inadequate as to result, directly or indirectly, in a
taking of property without compensation pursuant to Section 19 of Article I, Ohio Constitution.
The electric distribution utility has the burden of demonstrating that any adjustment to its most
recent standard service offer price is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively
the proportions specified in that division to mitigate any effect of an abrupt or significant change
in the electric distribution utility's standard service offer price that would otherwise result in
general or witli respect to any rate group or rate schedule but for such alteration. Any such
alteration shall be made not more often than amnially, and the commission shall not, by altering
those proportions and in any event, including because of the length of time, as authorized under
division (C) of this section, taken to approve the market rate offer, cause the duration of the
blending period to exceed ten years as counted from the eiiective date of'il-ic approved market
rate offer. Additionally, any such alteration sha11 be limited to an alteration affeeting the
prospective proportions used during the blending period and shall not affect any blending
proportion previously approved and applied by the commission under this division.
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(F) An electric distribution utility that has received commission approval of its first application
under division (C) of this section shall not, nor ever shall be authorized or required by the
commission to, file an application undcr section 4928.143 of the Revised Code.

§ 4928.143. Application for approval of electric security plan - testing

(A) For the purpose of complying witli section 4928.141 of the Revised Code, an electric
distribution utility may [ile an application for public utilities conunission approval of an electric
security plan as prescribed under division (B) of this section. Tho utility niay lile that
application prior to the effective date of any rules the commission may adopt for the purpose of
this section, and, as the commission determines necessary, the utility immediately shall conform
its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary
except division (D) of this section, divisions (1), (J), and (K) of section 4928.20, division (E) of
section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric

generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may incltide provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the
commission if the comniission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs oPthe electric distribution utility, provided
the cost is prudently incurred: the cost of fuel used to generate the electricity supplied under the
offer; the cost of purchased power supplied under the offer, including the cost of energy and
capacity, and including purchased power acquired from an affiliate; the cost of emission
allowances; and the cost of federally mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution
utility's cost of constructing an electric generating facility or i'or an envnronmental expenditure
for any electric generating facility of the electric distribution utility, provided the cost is incurred
or the expenditure occurs on or after January 1, 2009. Any stich allowance shall be subject to the
construction work in progress allowance limitations of division (A) of section 4909.15 of the
Revised Code, except that the commission may authorize such an allowance upon the incurrence
of the cost or occurrence of the expenditure. No such allowance for generating facility
construction shall be authorized, however, unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections subinitted by
the electric distribution utility. Further, no such allowance shall be autliorized unless the
facility's construction was sourced through a competitive bid process, regarding which process
the coinmission may adopt rules. An allowance approved under division (B)(2)(h) of this section
shall be established as a nonbypassable surcharge for the life of the facility.
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(c) 'fhe establishment of a nonbypassable surcharge for the life of an electric generating facility
that is owned or operated by the electric distribution utility, was sourced through a competitive
bid process subjeet to any such rules as the commission adopts under division (B)(2)(b) of this
section, and is newly used and useful on or aiter January 1, 2009, which surcharge shall cover all
costs of the utility specified in the application, excluding costs recovered through a surcharge
under division (B)(2)(b) of this section. However, no surcharge shall be authorized unless the
commission first determines in the proceeding that there is need for the facility based on resoiu'ce
planning projections submitted by the electric distribution utility. Additionally, if a surcharge is
authorized for a facility pursuant to plan approval under division (C) of this section and as a
condition of the continuation of the surcharge, the electric distribution utility shall dedicate to
Ohio consumers the capacity and energy and the rate associated with the cost of that lhcility.
Before the commission authorizes any surcharge pursuant to this division, it may consider, as
applicable, the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default
service, carrying costs, amortization periods, and accounting or deferrals, including future
recovery ol'such deferrals, as would have the effect of stabilizing or providing certainty

regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance
with section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost ot'

securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for
the stanclard service offer, including provisions for the recovery of any cost of such service that
the electric distribution utility incurs on or arter that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and
notwithstanding any provision of "1'itle XLIX of the Revised Code to the contrary, provisions
regarding single issue ratemaking, a revenue decoupling mechanism or any other incentive
ratemaking, and provisions regarding distribution infrastructure and inodernization incentives for
the electric distribution utility. The latter may include a long-term energy deliveiy infiastructure
modernization plan for that utility or any plan providing for the utility's recovery of costs,
including lost revenue, sliared savings, and avoided costs, and a just and reasonable rate ol'return
on such infrastructure modernization. As part of its detemiination as to whether to allow in an
electric distribution utility's eleciric security plan inclusion of ar.y provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric distribution
utility's distribution system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribation utility is placing sufficient emphasis on
and dedicating sufficient resources to the reliability of its distribution system.
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(i) Provisions under which the electric distribution utility may iinplement economic
development, job retention, and energy effciency programs, which provisions may allocate
program costs across all classes of customers of the utility and those of electric distribution

utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this section
not later than one hundred fifty days after the application's filing date and, for any subsequent
application by the utility under this section, not later than two hundred seventy-five days after the
application's filing date. Subject to division (D) of this section, the commission by order shall
approve or niodify and approve an application 61ed under division (A) of this section if it finds
that the electric security plan so approved, including its pricing and all other terms and
conditions, including any deferrals and any future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that wotdd otherwise apply under section
4928.142 of the Revised Code. Additionally, if the coinmission so approves an application that
contains a surcharge under division (13)(2)(b) or (c) of this section, the commission shall ensure
that the benefits derived for any purpose for which the surcharge is established are reserved and
made available to those that bear the surcharge. Otherwise, the commission by order shall

disapprove the applieation.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this
section, the electric distribution utility may withdraw the application, thereby terminating it, and
may file a new standard service offer under this section or a standard service offer under section

4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission
shall issue such order as is necessary to continue the provisions, terms, and conditions of the
utility's most recent standard service offer, along with any expected increases or decreases in fuel
costs from those contained in that offer, until a subsequent offer is authorized pursuant to this
section or section 4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised
Code, if an electric distribution utility that has a rate plan that extends beyond December 31,
2008, files an application under this section for the purpose of its compliance with division (A)
of section 4928.141 of the Revised Code, that rate plan and its terms and conditions are hereby
incorporated into its proposed electric security plan and shal1 continue in effect until the date
scheduled under the rate plan for its cxpiration, and that portion of the electric security plan shall
not be subject to commission approval or disapproval under division (C) ol'this section, and the
earnings test provided for in division (F) of this section shall not apply until after the expiration
of the rate plan. However, that utility may include in its electric security plan under this section,
and the commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are not being
recovered under the rate plan and that the utility incurs during that continuation period to coinply
with section 4928.141, division (B) of section 4928.64, or division (A) of section 4928.66 of the

Revised Code.
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(E) If an electric security plan approved under division (C) of this section, except one withdrawn
by the utility as authorized under that division, has a term, exclusive of phase-ins or deferrals,
that exceeds three years frotn the effective date of the plan, the commission shall test the plan in
the fourth year, and if applicable, every fourth year tliereafter, to deterinine whether the plan,
including its then-existing pricing and all other terms and conditions, including any deferrals and
any future recovery of defeiTals, continues to be more favorable in the aggregate and during the
remaining term of the plan as compared to the expected results that wolild otherwise apply under
section 4928.142 of the Revised Code. The commission shall also determine the prospective
effect of the electric security plan to deterniine if that ePfect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess of the
return on common equity that is likely to be earned by publicly traded companies, including
utilities, that face coniparable business and financial risk, with such adjustments for capital
structure as may be appropriate. The burden of proof for demonstrating that significantly
excessive earnings will not occur shall be on the electric distribution utility. If the test results are
in the negative or the commission finds that continuation of the electric secui-ity plan will result
in a return on equity that is significantly in excess of the return on common equity that is likely
to be carned by publicly traded companies, including utilities, that will face eoinparable business
and financial risk, with such adjustments for capital structure as may be appropriate, during the
balance of the plan, the commission may terminate the electric security plan, but not until it shall
have provided interested parties with notice and an opportunity to be heard. The commission
may impose such conditions on the plan's termination as it considers reasonable and necessary to
accommodate the transition from an approved plan to the more advantageous alternative. In the
event of an electric security plan's termination pursuant to this division, the commission shall
permit the continued deferral and phase-in of any amounts that occurred prior to that termination
and the recovery of those amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are inchuled in an electric security plan under this section,
the commission shall consider, following the end of each annual period of the plan, if any such
adjustments resulted in excessive earnings as measured by whether the earned return on common
equity of the electric distribution utility is significantly in excess of the return on common equity
that was earned during the sanie period by publicly traded companies, including utilities, that
face comparable business and financial risk, with such adjustments for capital structure as may
be appropriate. Consideration also shall be given to the capital requirements of future committed
investments in this state. The burden of proof for demonstiating that significantly excessive
earnings did not occur shall be on the electric distribution utility. If the commission finds that
such adjustments, in the aggregate, did result in significantly excessive carnings, it shall require
the electric distribution utility to return to consumers the aniount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric distribution
utility shall have the right to lerminate the plan and immediately file an application pursuant to
section 4928.142 ofthe Revised Code. upon termiiiation of a plan Lmcler this division, rates
shall be set on the same basis as specified in division (C)(2)(b) of this section, and the
cotmnission shall permit the continued defeiral and phase-in of any anlounts that occurred prior
to that tennination and the recovery of those amounts as contemplated under that electric security
plan. In making its determination of significantly excessive earnings under this division, the
commission shall not consider, directly or indirectly, the revenue, expenses, or earnings of any

affiliate or parent company.

15



§ 4928.38. Commencing and terminating transition revenues

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric
utility in this state may receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, beginning on the starting date of competitive retail electric service. Except as
provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility
that receives such transition revenues shall be wholly responsible for how to use those revenues
and wholly responsible for whether it is in a competitive position after the market development
period. The utility's receipt of transition revenues shall terminate at the end of the market
development period. With the tetminatioti of that approved revenue source, the utility shall be
fully on its own in the competitive market. The commission shall not authorize the receipt of
transition revenues or any equivalent revenues by an electric utility except as expressly
authorized in sections 4928.31 to 4928.40 of the Revised Code.

§ 4928.39. Determining total allowable transition costs

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code
for the opporttmity to receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 4928.33 of the Revised
Code, shall determine the total allowable amount of the transition costs of'the utility to be
received as transition revenues under those sections. Such atnount shall be the just and
reasonable transition costs of the utility, which costs the commission finds meet all of the

following criteria:

(A) The costs were prudently inctured.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a couipetitive market.

(D) The utility would otlierwise be entitled an opportunity to recover the costs. Trausition costs
under this section shall include the costs of employee assistance under the employee assistance
plan included in the utility's approved transition plan under section 4928.33 of the Revised Code,
which costs exceed those costs contemplated in labor contracts in effect on the effective date of
this section. Ftirther, the commission's order under this section shall separately identify
regulatory assets of the utility that are a part of the total allowable amotmt of transition costs
determined under this section and separately identify that portion of a transition charge
determined under section 4928.40 of the Revised Code that is allocable to those assets, which
portion of a transition charge shall be subject to adjustment only prospectively and after
December 31, 2004, unless the commission authorizes an adjustment prospectively with an
earlier date for any customer class based upon an earlier termination of the utility's markct
development period pursuant to division (B)(2) of section 4928.40 of the Revised Code. The
electric utility shall have the burden of demonstrating allowable transition costs as authorized
under this seetion. '1'he commission niay impose reasonable commitments upon the utility's
collection of the transition revenues to ensure that those revenues are used to eliminate the

16



allowable transition costs of the utility during the market development period and are not
available for use by the utility to achieve an undue competitive advantage, or to impose an undue
disadvantage, in the provision by the utility of regulated or umegulated products or services.
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