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INTRODUCTION

This appeal arises from the applications filed by Columbus Southern Power

Company (CSP) and Ohio Power Company (OPCO) (collectively, the Cotnpanies) for

approval of Electric Security Plans (ESPs) pursuant to R.C. 4928.143. (IEU Supp. pp. 1-

21). An ESP is one of two alternative bases for establishing a Standard Service OfEer

(SSO) pursuant to R.C. 4928.141. A Marlcct Rate Offer (MRO) under R.C. 4928.142 is

the other alternative. These statutes were enacted as part of Am. Sub. Sen. Bill No. 221

(SB 221).

The Public Utilities Comniission of Ohio's (Commission's) decision malcing

process in ESP proceedings is markedly different than in its traditional ratemaking

process uncier R.C. Chapter 4909. The valuation of property under R.C. 4909.05 is Iiot

required in an ESP proceeding; nor is there a Staff Report of Investigation prepared in an

ESP as it is for compliance with R.C. 4909.19. An ESP proceeding has no date certain or

test year, as would be required in traditional ratemaking under R.C. 4909.15 (B). A "fair



and reasonable rate of return," which the Cormnission "shall deterniine" in traditional

rateniaking, is rnentioned in R.C. 4928.143, but only in conjunclion with an ESP

provision regarding the EDU's distribution infrastructure modernization plan. 1 Of great

significance to this appeal, an ESP does not involvc the Commission's determination of

the overall cost to the utility of rendering service, or the gross annual revenue to which

the EDU is entitled by following the fonnula set out in R.C. 4909.15 - dollar amount of

retuni on investment to which the utility is entitled plus the cost of rendering service.

lnstead of the well-established ralemaking formula in R.C. 4909.15, the General

Assembly provided that the contents of an ESP are left to the EDU to propose and the

Commission to approve, modify or disapprove. The contents of an ESP are addressed in

R.C. 4928.143 (B) (1) and (2). The ESP "shall include provisions relating to the supply

and pricing of electric generation service." Further, the ESP "may provide for or include,

ivit/aoaat limitatiora, any of the following:...." (emphasis added). The statute goes on to

list nine examples of adj ustments that may be included in the ESP. Those adjustments

specify recovery of certain costs, and the "without limitation" provision clearly pertnits

othei- adjustments to the pre-ESP rates, whether or not those adjustments are cost-based.

That, however, does not perniit converting the ESP ratemaking process into a traditional

overall cost-of-service analysis.

The General Assembly directed the Commission to niake but one determination

regarding the proposed ESP. R.C. 4928.143 (C) directs that the Commission:

by order shall approve or nrodify and approve <ui application [for
an ESP] if it finds that the electric security plan so approved,
including its pricing and all other tenns and conditions, including

R.C. 4928.143 (B) (2) (h) providcs for the recovery of costs related to the inodemization
plan, including a just and reasonable rate of return on such infrastructure modemization.

2



any defeirals and any fttture recovery of deferrals, is more
favorable in the aggregate as compared to the expected results that
would otherwise apply under section 4928.142 of the Revised
Code.... Otherwise, the commission by order shall disapprove the
application. (emphasis added).

That's it. No rate base, no date certain, no test year, no test year cost of service and no

formula for the Commission to follow. The simple stated required determination for the

Commission to make is whether the ESP is better than the results expected under an

MRO.

Against this backdrop, the Office of Consumers' Counsel (OCC) and Industrial

Energy Users-Ohio (lEU) have challenged tlie Commission's approval of the Companies'

ESP applications, as modified by the Commission. Collectively, OCC and IEU raise a

variety of issues on which they ask this Coult to substitute its judgment for that of the

Commission. '1'he Court's reluctance to substitute its judgment for that of the

Commission's is well established. In the context of an ESP proceeding to establisli a

Standard Service Offer, where the General Assembly replaced the rigid rateniaking

formula used in traditional rate cases in favor of a standard that provides substantial

discrekion to the Commission, the Court's deference to the Commission's application of

the ESP versus MRO test is even more appropriate.

The handful of legal issues appealed by OCC and IEU are subject to the Court's

greater scrutiny. The Commission's rulings on those issues, however, are deserving of

deference by the Court because the Comniission's rulings are based on its expertise and

discretion to which the General Assembly left many of the details for implcmenting SB

221. In any case, the Commission's Order is lawful and reasonable and Appellants'

claims should be rejected.

3



1'he Cornrnission's factual determinations challenged in these appeals are just and

reasonable and are supported by the record. Its legal determinations challenged in these

appeals are well founded and represent ajust and reasonable implementation of SB 221.

The Court should aPfirm the Commission's ESP orders with regard to these issues as

well.

STATEMENT OF FACTS

On July 31, 2008, Columbus Southem Power Company (CSP) and Ohio Power

Company (OPCO), collectively, the Companies, filed applications for approval of ESPs

for 2009-2011. (IEU Supp. pp. 1-21). On that same date, applications for approval of

ESPs were filed by the three FirstFpergy electric utility companies and by Duke Encrgy

Ohio. The hearing date for the Companies' applications was set, and then was continued

at the request of the Ohio Consumers' Counsel. (Entries dated August 5, and September

5, 2008). (Co. App. pp. 20-26). From the time that the hearing schedule was set, let

alone after being extended to begin on November 17, 2008, it was apparent that the

Commission would not be able to complete its consideration of the record and issue an

order by December 28, 2008, the 150°i day after the applications were filed, as provided

for by R.C. 4928.143 (C).

On March 18, 2009, the Commission issued its Opinion and Order (Order)

addressing the applications. (IEU App. pp. 161-237). Based on many detern2inations

made by the Commission (both granting and rejccting adjustments proposed by the

Companies), CSP was authorized to increase its total rates 7% for 2009, and 6% for both

2010 and 2011. OPCO's authorized increases for the same period were 8%, 7% and 8%.

(Order, p. 22; IEU Supp. p. 182). The Comniission authorized both Companies to set

4



their initial rates to provide for the recovery of the authorized rate increases over the

approximate nine inonths remaining in 2009. Those rates were implemented effective

March 30, 2009. (March 30, 2009 Entry; TEU Supp. pp. 95-99).

Since that time many parties, including the Companies, have pursued their rights

to reliearing under R.C. 4903.10 and thr-ee parties, OCC and IEU in this docket and the

Companies in Supreme Court Case No. 09-2298, are pursuing appeals from the

Commission's orders.

In considering the issues raised on appeal by IEU and OCC, it is helpful to recall

that when SB3 was enacted the Companies' rates were frozen for five years (2001-2005).

The fuel adjustment clause mechanism that had been in effect for years was abandoned

and the fuel rates in effect at the start of the Market Development Period also were

frozen. (Co. Ex. 7, p.9; Co. Supp. p. 28). To implement the proposed ESP it therefore

was necessary to unbundle the Companies' charges for generation service into fiiel (PAC)

and non-FAC components. (Id. at 8).

The Companies also proposed increases to tbeii- Provider of Last Resort (POLR)

charges. The Companies' POLR obligation gives customers an option to shop for

generation service when market pi-ices are low relative to the ESP prices, and take

advantage of the ESP prices when market prices are comparatively high. This advantage

for customers creates an opposite disadvantage for the Companies of having to be

prepared to serve customers at regulated rates instead of selling the power at higher

market prices or conversely having uncommitted energy when the niarket prices are

depressed. (Co. Ex. 2A, p. 26; Co. Supp p. 20). The Companies submitted expert

evidence using an economic model (the Black-Seholes Model) to quantify the value of

5



the option available to customers. (Co Ex. 2A, pp. 30-32; Co. Supp. pp. 21-23). The

Commission accepted this evidence in approving tlie Companies' POLR charge.

The Companies also proposed limited adjustments to their charges for distribution

service. The Commission authorized limiting such chai-ges based on the implementation

of a gridSMARTprogram in a portion of CSP's service area and an enhanced vegetation

treatment program designed to improve the reliability of the Companies' distribution

service. Another adjustment to the Companies' rates that the Coinmission authorized

related to the recovery of carrying charges that the Companies incur in the 2009-2011

period on previously-made environnicntal investinents.

ln addition, OCC raises an issue arguing that an adj ust nent that should have been

made to the ESP was not made. That issue relates to sharing of profits from Off-System

Sales made on behalf of the Companies. A sharing of these profits is embedded in the

ESP and OCC is simply asking for a greater share. (OCC Brief, p. 25; Tr. XIV, p. 150;

Co. Supp. p. 15).

All of these adjustments were considered by the Commission based on the

evidence offered by all parties either in support of the adjustment or in opposition to the

adjustment. In light of the number of factual issues raised by the Appellants (as well as a

variety of legal issues) the Companies will further discuss the evidence concerning these

issues in the context of the related Proposition of Law.

6



STANDARD OF REVIEW

Both OCC aud IEU set forth the standards employed by the Court in considcring

issues of fact and issues of law. Neither Appellant, when discussing issues of law,

mention that "[djue deference should be given to statutory inteipi-etations by an agency

that has accumulated substantial expertise and to which the General Assembly has

delegated enforcement responsibility." iVeiss v. Pub. Util. Comm. (2000), 90 Ohio St. 3d

15, 17-18. This aspect of the standard of review is particularly instructive in light of the

broad authority given the Commission in an ESP procceditig.

Additionally, while not strictly a atter of the Court's staudard of review, the

requirements set forth in R.C. 4903.09, which both Appellants argue wei-e not met, will

be considered by the Court. "In order to meet the requirements of R.C. 4903.09, * * * the

PtJCO's order must show, in sufficicnt detail, the facts in the record upon which the order

is based, and the reasoning followed by the Pl1CO in reaching its eonelusion." Inclu,s.

Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St. 3d 486, 493 (2008 Ohio 990 ¶ 30)

quotingMCl Telecommunications Corp. v. Pub. Util, Comrn. (1987), 32 Ohio St.3d 306,

312. Strict compliance with the terms of R.C. 4903.09, which requires the Commission to

file a written opinion setting forth its reasons for its decision, is not required but the

Commission needs to have record support for its orders. Tongren v. Pub. Util. Comm.

(1999), 85 Ohio St. 3d 87, 90, 1999 Ohio 206; Cleveland Elec. Illunx. Co. v. Pub. Util.

Comm. (1996), 76 Ohio St. 3d 163, 166, 1996 Ohio 296. Thus, as long as there is a basic

rationale and record supporting the Order, no violation of R.C. 4903.09 exists.

As will be discussed in the Argument portion of this Brief, the Appellants'

arguments in this regard amount to nothing more than their disagreement with the

7



Conunission's reasoning and ultimate decisions. Their disagreements do not support an

argumentbased on R.C. 4903.09.

ARGUMENT

PROPOSITION OF LAW NO. 1

"No p.u•ty shall in any Court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the Application for Rehearing."

R.C. 4903.10.

As pointed out in other Propositions of Law in this Brief, OCC atid IEU both

argue matters that they did not raise before the Commission on relrearing and, in some

ittstances, were not included in their Notice of Appeal to this Court. R.C. 4903.10, as

quoted in this Proposition of Law, precludes the Appellants from raising those arguments

on appeal.

In 7'ravis v. Pub. Util. Comm., (1931) 123 Ohio St. 355, 356, at paragraph 6 of the

syllabus, this Couil held, in accordance with that provision of R.C. 4903.10, that "the

filing of ati application for rehearing before the Public Utilities Cotmnission is a

jurisdictional prerequisite to an crror proceeding from the order of the Commission to this

Court, and only such inatters ras are set forth in such application can be urged or relied

upon in an error proceeding in this Court." (emphasis added.) The Court reiterated this

requirement of R.C. 4903.10 in Communications Workers v. Pub. Util. Comm., (1979),

57 Ohio St. 2d 76. Moreover, R.C. 4903.13 requires that the Notice of Appeal mnst set

forth "the errors complained of." This statute establishes yet another basis for not

considering those issues that are not properly raised on appeal, "[Appellant] did not set

forth this specific claimed error in its notice of appeal to this court, and the failure to set

8



forth alleged errors in the noticc of appeal delimits the issues for our consideration."

(Discount Cellular, Inc. v. Pub. Util. Cornrn. 112 Ol1io St. 3d 360; 2007-Ohio-53, ¶66).

PROPOSITION OF LAW NO. 2 (Response to IF.U Proposition of Law No. 1)

The Public Utilities Commission of Ohio has jurisdiction to issue an order
authorizing a Standard Service Offer under R.C. 4928.143 more than 150
days after the application is filed pursuant to that statute.

IEU argues that because the Commission was unable to issue its order in the

Companies' ESP cases within the 150-day period set out in R.C. 4928.143 (C) (1), the

Comtnission lost jurisdiction to issue its ESP order. Since this issue was not raised in

either of IEU's rehearing applications, as required by R.C. 4903.10, it is not properly

beforo the Court on appeal. (See IEU App. pp. 14-76 atid 77-94).

Wlien the Companies moved in this appeal to strike 1Et7's allegation that the

Commission had lost jurisdiction in the case below (which the Court denied), IEU argued

that lack of subject matter jurisdiction can always be raised, even if not preserved on

rehcaring in accordanec with R.C. 4903.10. This argument already has been rejected by

the Court in Office ofConsumers' Counsel v. Pub. Util. Comm. (1994), 70 Ohio St. 3d

244, 247, where the Court held that the failure to raise issues on rehcaring, even issues

the Commission could not resolve, such as the constitutionality of a stalute, "is fatal."

In addition, one of the cases upon which IEU relied for that argument was Pratts

v. Hisrley 102 Ohio St.3d 81, 2004-Ohio-1980. In the Pratts case this Court made clear

the distinction between subject matter jurisdiction and whether that jurisdiction is

properly exercised. The Court held that the tenn "jurisdiction" encompasses jurisdietion

over the subject matter and over the person. (111). The Court went, however, to note that

"`jurisdiction' is also used when referring to a court's exercise of its jurisdiction over a
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particular case ." (1112). This third category of jurisdiction relates to "the trial court's

authority to deterniine a specific case within that class of cases that is within its subject

matter jurisdiction. It is only when the trial court lacks subject matter juiisdiction that its

judgment is void; lack of jurisdiction over the particular case merely renders the

judgment voidable." (Id.). The Court concluded this discussion by holding that: "Once a

tribunal has jurisdiction over botli the subj ect matter of an action and the parties to it, * * *

the riglit to hcar and determine is perfect; and the decision of every question thereafter

arising is but the exercise of the jurisdiction thus confeiTed * **. "(Id.).

hi applying these principles to the issue brought to this Court by IEU, it is

apparent that the Conimission has subject matter jurisdiction over ESP cases brought

under R.C. 4928.143 and had jurisdiction over the Companies. Therefore, using the

Court's ter-minology, the Com nission's riglit to hear and determine the ESP applications

was perfeet. The issue raised by IEU concenis itself with how the Commission exercised

its jurisdiction. If its exercise of j ui-isdiction was unlawful (which as discussed below it

was not), the Commission's order would not be void, but merely voidable, assuming IEU

had properly preserved the issue for appeal. IEU failed to properly bring this issue to the

Court and the Court should not consider it.

Even if lEU has properly raised this issue on appeal, itslegai analysis must be

rejected. The Supreme Court of the United States has considered the question of whether

an administrative agency loses jttrisdiction to act when it misses the time set by the

legislature to act. Brock v. Pierce County, (1986), 476 U.S. 253, 106 S. Ct. 1834, 90 L.

Ed..2d 248 considered statutory language which required that the Secretary of Labor "

`shall' issue a final determination as to the inisuse of CETA (Comprehensive
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Employment and Training Act) funds by a grant recipient within 120 days afler receiving

a complaint alleging such misuse." (Id. at 255). The question before the Court was

whether the Secretary lost the power to recover misused funds after the expiration of the

120-day period. The Court stated that it:

would be most reluctant to conclude that every failure of an agency to
observe a procedural requirement voids subsequent agency action,
especially when impoi-tant public riglits are at stake. When, as liere, therc
are less drastic reinedies available for failw-e to meet a statutory deadline,
courts should not assume that Congress intended the agency to lose its
power to act. (Id. at 260, footnote deleted).

The Court went on to note that the statute in question:

does not merely command the Secretary to file a complaint within a
specified time, but requires him to resolve the entire dispute within that
time. This is a more substantial task than filing a complaint, aud the
Secretary's ability to complete it within 120 days is subject to factors
beyond his control. Thcre is less reason, therefore, to believe that
Congress intended such drastic consequences to follow from the
Secretary's failurc to meet the 120-day deadline. (Id. at 261).

The Court concluded that "the mere use of the word "shall" in Sec. 106 (b), standurg

alone, is not enough to reniove the Secretary's power to act after 120 days." (Id. at 262,

footnote deleted). The U.S. Sixth Circuit Court of Appeals ruted consistently with the

Srock deeision. When faced with an agency's inability to comply with a statutory

deadline to complete an administrative proceeding that Court held that, "courts must

apply remedies that, as nearly as possible, promote the primary purpose of the Act."

United States v. Alc•an Toil Products Div. of Alcan Aluminum Corp. 889 F. 2d 1513 (6th

Cir. 1989).

When the Court's reasoning in the Brock case is applied to the Commission's

authority to rule on an ESP application within 150 days of the application being filed, it is

11



clear that the Commission does not lose its authority to act beyond the 150-day period.

First, there is no statutory language in R. C. 4928.143, or elsewhere in R. C. Chapter

4928, that precludes the Commission from acting after the passage of the 150-day period.

Abscnt such Ianguage, it should not be assumed that the General Assembly "intended the

agency to lose its power to act." As for there being less drastic remedies available, the

General Assembly addressed the issue of what rates would be effective between the end

of the 150-day period and the Commission's authorization of the Companies' ESP,

making it cleai- that the Connnission does not lose its ESP jurisdiction at the conclusion

of the '150-day period.

Further, the Commission's task was far more significant than IEU's proposed

consequence would suggest. The Commission not only had to "resolve the entire

dispute" but the ESP case was a case of first itnpression as the Cotnpanies' application

was filed on the day that R.C. 4928.143 becanie effective. Being a case of first

impression was enough to present significant difficulties for resolving the Companies'

ESP application within 150 days even if that were the only ESP case the Commission had

to decide within that 150 days. However, as is evident from the Commission's August 5,

2008, Entry in the Companies' ESP proceeding, ESP proceedings by otlie- EDUs were

filed on the saine date as the Companies' application and the Companies' application was

scheduled for hearing after hearings on the other applications were scheduled to begin.

(Entry, pp. 1, 2; Co. App. pp. 20, 21).

Because of the Conmiission Staff s limited availability, the Companies' hearing

was scheduled to begin on November 3, 2008 -- j ust 55 days before the conclusion of the

150-day period to rule on their application. Then, at the request of certain intervenors,
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atid over the Companies' objection, the hearing date was set back 14 days, leaving only

41 days from the start of the hearing to the 150-day deadline. (Entry, Septernber 5, 2008,

pp. 1, 2; Co. App. pp 24, 25).

With or without the postponement of the hearipg, the Cornmission faced a

"substantial task" with real world difficLilties "beyond [its] control." Based on these

factors affecting the Conimission's new responsibilities arising from SB 221 and all of

the Commission's long-standing responsibilities to regulate other utility industries, there

is no reason to believe that the General Assembly "intended such drastic consequences to

follow" from the C:ommission's inability to nleet the 150-day deadline.

IELJ misinterprets R.C. 4928.141, the statutory provision on which it bases its

argument. R.C. 4928.141 requires EDUs to apply for either an ESP or MRO. Tt does not,

however, specify a time by which such an application niust be filed. While the

Companies filed their applications on July 31, 2008, the first date that SB 221 became

effective, a September filing would have resulted in the 150-day time period expiring

well beyond the end of 2008. The significance of the lack of speciftcity regarding when a

SSO application could be filed relates to the portion of R.C. 4928.141 (A) on which IEU

relies:

Notwitlistaaiding the foregoing provision, the rate plan of au
electric distribution utility shall continue for the purpose of
the utility's compliance with this division until a standard
setvice offer is first authorized under section 4928.142 or
4928.143 of the Revised Code ****

R.C. 4928.141 (A) is not a petnianent defautt for failure to meet the 150-day time

period. "The continuation of the rate plan applies only where there is not sufficient time

for the 150-day period to be completed before the existing rate plan would expire. There
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is nothing in R.C. 4928.141 (A) or 4928.143 (C)(1) that suggests that, if the Commission

does not meet the 150-day time period for ruling on the Compauies' ESP application, the

Commission loses its authority to ever act on that application. Nor is there any reason to

believe that if the General Asseinlily intended to specify a remedy for the Conmiission

not meeting that time period that such a remedy would have been placed in a provision

other than the provision which sets out the requirement itself.

IEU also contrasts R.C. 4928.143(C) (1) with R.C. 4909.42 as an example of

statutes that "explicitly pi-ovide for continued jurisdiction if the Commission misses a

statutory deadline...." (IEU Brief p. 11) That argument is unpersuasive. R.C. 4909.42

pennits a utility to put into ei'Pect its proposed rates, subject to refund, if the Commission

has not ruled on a rate increase application within 275 days of the application being filed.

If after 545 days the Cominission still has not ruled on the application, the proposed rates

can remain in effect with no ongoing reiund obligation. To be sure the Commission

meets its responsibility to set ratcs evcn once the 545-day period has been reached, the

statute provides that "[n]othing in this section shall be construed to initigate any duty of

the commission to issue a final order uncler section 4909.19 of the Revised Code." This

sentence was not a gi-ant to the Commission of authority to act even after 545 days.

Instead, it is a directive to the Commission to meet its responsibility to set rates.

IEU asserts that the Commission did not follow the instructions provided to it in

R.C. 4928.143 and R.C. 4928.141 (C) (1) and "nobody claims otherwise." (IEU Brief,

p.1 1). The Conmiission's ESP orders prove that it does not agree with IEU's sweeping

statcment; nor do the Companies. 'To the extent the Court considers IEU's claim (which
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it should tiot) the Court should find that the Commission's issuance of its ESP orders

after the 150-day period had passed is lawful and should be affnnred on appcal.

PROPOSITION OF LAW NO. 3 (Response to OCC Proposition of Law No. 4)

SB 221 does not require that off-system sales margins be used as an offset to
Electric Security Plan rates. The Public Utilities Commission of Ohio's
decision to continue to reflect the existing level of sharing with customers of
such margins was reasonable and within the scope of the Commission's
discretion in an ESP case.

OCC argues that the Commission eiTed by not reducing the ESP rates to reflect a

sharing of margins fi-om the Companies' Off-System Sales (OSS). The concise response

to this argument is found in OCC's own brief, where it acknowledges that its proposed

treatment is "not required, under the broad language of R.C. 4928.143 (B)(2)." (OCC's

Brief, p. 23). Stated more broadly. °S.B. 221 does not require profits fi•oni off-systeln

sales to be included in the ESP rates," (Id. at 28). Given OCC's rejoinder to its own

arguments - that sharing of OSS margins is not required - there is hardly a basis for

reversing the Comniission.

OCC's extensive reliance on prior Cotntnission decisions regarding the treatment

of OSS margins is not conlpelling. As noted at the outset of this Brief, the ESP

ratemaking process bears little resemblance to the ratemaking process in those earlier

cases. An ESP case is not a"cost-of-setvice" exercise. While sharing OSS margins may

have made sense when the ultimate Commission detennination to be made was the

utility's revemte requirement, ihat determination isnotbcnig made in an ESP proceeding.

Further, OCC's reliatice on CSP's 1991 rate case tmdercuts OCC's position. As

OCC notes, the pre-ESP rates "contain credits for off-system sales profits." (Id. at 25).

OPCO's pre-ESP rates also reflect a credit for OSS margins. (Tr, XIV, p. 150; Co. Supp.

15



p. 15). Those pre-ESP rates were not adjusted to rernove the OSS credits that customers

have been receiving since those rates became effective. Therefore, contrary to OCC's

claim that the Companies "excluded all of [the OSS] profits froni their rates," (OCC

Brief, p. 22) the ESP continues to reflect sharing of OSS margins with customers. OCC's

argument amounts to nothing more than dissatisfaction with the atnount of OSS margins

being shared. Given the Commission's broad discretion in ESP proceedings and the

nature of the applicable test to be applied by the Comniission - wliether the ESP, in the

aggregate, is more favorable than an MRO - OCC has not met its burden of

demonstrating that the Commission erred regarding its treatment of OSS margins.

OCC also argues that the Coimnission's OSS ruling, coupled with its ruling that

OSS inargins would be excluded from earnings in the Significantly Excessive Earnings

Test (SEET) left customers losing both sides of the OSS margin issue.2 (Id. at 23, 24).

OCC fails to point out that on rehearing the Commission agreed to reconsider the

treatment of OSS in the SEET process. (July 23, 2009 Entry on Rehearing, p. 49; IEU

App. p. 151, ¶129).

Finally, OCC argues that the Conunission failed to comply with R.C. 4903.09.

OCC believes the Commission was required to explain why it did not follow its prior

precedents coneerning OSS margins. The response to this aspect of OCC's argunlent is

that the earlier cases on which OCC relies are not valid precedent as they are based on an

entirely different regulatory regime. There are no precedents for ESP cases. OCC's

complaint that the Commission failed to explain why the precedents were not relevant is

without nierit.

2 The SEET is applied to the Companies' earnings following thc end of each year of the

ESP. R.C. 4928.143 (F).
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PROPOSITION OF LAW NO. 4 (Response to IEU Propositiou of Law No.1V)

R.C. 4928.143 perinits adjustments based on cost to existing Standard
Service Offer rates.

IEU argues that the cost recovery adjusttnents in the ESP related to CSP's

contractuai generation entitlement with AEP Generating Conipany (which owns the

Lawrenceburg Generation Station) and both Companies' contractual generating

entitlements with Ohio Valley Electric Corporation (OVEC) are contrary to R.C.

4928.143 and unsupported by the record. lEU's statutory argutnent is based on its

incorrect premise that since ESP ratemaking is not a cost-of-service exercise, individual

adjustinents to the pre-ESP rates based. on cost are not perinitted. lEU's other argument

is that there is "nothing in the evidence of record that would allow a determination of

what revenues might be waiTanted based on the cost of providing generating service fronl

the units." (IEU Br. p. 32). IEU is wrong on both counts.

As noted in the Introdnction to this Brief, ESP rates are to bo tested against the

expected results of a Standard Sei-vice Offcr set by an MRO. Rate ofreturn on rate base,

test yeai- cost of service and revenue requirement determinations required in R.C. Chapter

4909 rate cases are not applicable to the Commission's ESP deternihiations. 1'hat does

not mean, however, that individual adjustments that use a cost basis are prohibited from

the Commission's consideiation under R.C. 4928.143.

F,ven a casual review of that statute reveals that the General Asseinbly provided

for individual cost-based adjusthnents being included in the ESP. For example, see

divisions (B)(2)(a) ("recovery of... the cost of fuel ... cost of purchased power including

the cost of energy and capacity ... cost of emission allowances ... cost of federally

mandated carbon or energy taxes"); (B)(2)(b) (an allowance for constnietion work in
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progress for the cost of constructing a generating facility); (B)(2)(f) ("recovery of the

utility's cost of securitization"); (B)(2)(g) ("recovery of any cost" of transmission,

ancillary or congestion service); and (B)(2)(h) (regarding distribution

infrastructure/modenization, "any plan providing for the utility's recovery of costs."

(emphasis added). These statutonlypermitted adjushnents, coupled with the "without

limitation" provision which introduces division (B)(2), rnake clear that the Commission-

authorized recovery of the jurisdictional share of the costs associated with these

contractual etititlements is statutorily pennitted.

IEU's argument conceniing the absence of record support also is unpersuasive.

1'he Companies' witness, NIr. Baker, specifically testified that, regarding these

contractual entitlements:

any cxpense not recovered by the FAC (Fuel Adjustment Clause) should
be i-ecovcred in the non-FAC rate.... With respect to the OVEC
entitlements the demand charge should be included in the FAC and be
recoverable from intornal load customers. T'he demand charge is about
$70 [million] amiually. (Co. Ex. 2E, p. 21; Tr. XIV, p. 127; Co. Supp. pp.
25, 14).

Based on its statutoiy authority and the unrebuttcd record evidence supporting the

adjustment being challenged by IEU, the Commission-approved FAC provides for

Lawrenoeburg and OVEC costs to be recovered by the Companies. (Order, p. 52; IEU

App. p. 212). R.C. 4928.143 (B)(2)(a) specifically provides l'or rccovery in a FAC of the

cost of energy and capacity, i.e. demand charges, associated with purchased power.

Therefore, the Commission's clecision is within the framework of R.C. 4928.143, is

supported by the record and within the Commission's discretion to make as part of the

statutory test of whether the ESP is n-iore favorable, in the aggregate, than the expected
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result of an MRO.' Therefore, the Court should reject IEU's challenge regarding the

Commission's Lawrenceburg and OVEC determinations.

PROPOSITION OF LAW NO. 5 (Response to IFU Proposition of Law No. iil and
OCC Proposition of Law No. _5)

The adjustment to the Companies' Provider of Last Resort charge by the
Public Utilities Cominission of Ohio in approving au Electric Security Plan
was perinitted under R.C. 4928.143 and supported by the record.

IEU and OCC both challenge the portion of the Commission's order authorizing a

Provider of Last Resort (POLR) charge for eaeh Company. IEU and OCC both present

extensive discussions inviting the Court to substitute its judgmcnt for that of the

Comrnission on the setting of these charges. The Court eannot accept those clairns

without second-guessing the specific POLR findings made by the Commission. Further,

IEU raises two legal argunicnts conceniing this portion of the Commission's order that

can be easily addressed.

IEU's first legal argument is that the POLR charge is unlawful since it is a

distribution service-related charge approved outside of a rate case and based on

hypothetical costs. Not only is IEU's argument without merit, it is nol properly before

the Court. IEU refers to page 16 of its rehearing application to claim that this issue was

raised on rehearing. (IEU App., p. 32) That portion of its rehearing application contains

no more tlkvi a passing observation that "one might expect that the Commission's

determination, at page 32 of the Order, would apply to defeat this rate increase proposal."

3 In contrast to the Commission's inclusion of this adj ustment in its ESP versus MRO
determination, it reversed on rehearing a $51 million adjustment it had included in CSP's
ESP rates related to costs associated with CSP's recent acquisition of two generating
units which costs never had been reflected in CSP's rates. The Commission's reversal
was based on its revei-ting back to "revenue requirement" conclusions for which there
was no record, instead of the required ESP versus MRO analysis. CSP is appealing that

ruling in Case No. 09-2298.
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IEU's actual POLR-related issues raised on rehearing are listed on page 27 of its

rehearing application (IEU App, p. 43). The five reasons IEU listed there do not include

its "distiibution rate case" argument. IEU's misdirection to page 16 of its rehearing

appl cation, n.zstead of page 27 where it listed the reasons the Commission's authorization

of "POLR revenue requirement is unjust, unreasonable and unlawful" strongly suggests

that this issuc was not raised on reheariug. Further, this issue was not raised in IEIJ's

detailed Paragraph A of its Notice of Appeal as required by R.C. 4903.13. (IEU App. pp.

3,4). Based on the arguments set out in Proposition of Law No. 1 to this Brief, the Court

should not consider IEU's "distribution rate case" argunents at pages 18-21 and the full

paragraph on page 22 of its Merit Brief.

Even if this legal argunient were properly before the Court it should be rejected.

IEU's reliance on Indus. F,nergv Users-Ohio v. Pub. Util. Comm. 117 Ohio St. 3d 486,

2008-Ohio-990 is misplaced. SB 221, which was not the applicable law considered in

that case, contemptates a broad set of acceptable provisions in an ESP. This conclusion

is consistent with the "without limitation" phrase in R.C. 4928.143 (B)(2)(a). Moreover,

R.C. 4928.143 (B)(2)(d) speci fically authorizes an ESP to include charges relating to

limits on customer shopping and default, i.e., POLR, service. "I'herefore, IEU's legal

argument is without merit.

IEU also relies on R.C. 4903.09 to present what it casts as a legal argument.

However, its discussion of this argument really amounts to a disagreement with the

evidence on which the Commission relied for its POLR charge detennination. R.C.

4903.09 requires that the Commission set forth the reasons prompting its decisions. A

review of pages 38-40 of the Order demonstrates that the Commission has met this
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requirement. (IEU App, pp. 198-200). After spelling out the parties' positions

concerning the proposed POLR charges, the Commission set out its decision and the

reasons therefore. As the Commission stated:

the Connnission believes that the Companies do have some risks associated with
customers switching to CRES providers and returning to the electric utility's SSO
rate at the conclusion of CRES contracts or during tinies of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as
proposed by the Companies is too high, but we do not agree that there is no risk or
a very minimal risk as suggested by some.... [T]he risk of returning customers
may be mitigated, not eliniinated, by requiring customers that switch to an
alternative supplier to agree to retuni to marlcet price, for the i-emaining period of
the ESP terni oi- until the customer switches to another alteinative supplier. In
exchange for this commitment, those custoniers sliall avoid paying the POLR
charge. We believe tliat this outcome is consistent with the requirement in
Section 4928.20 (J), Revised Code, which allows govennnental aggregations to
elect not to pay standby service charges, in exchange for agreeing to pay market
price for power if they return to the electric utility.... [W]e conclude that the
Cornpanies' proposed ESP should be modified such that the POLR rider will be
based on the cost to the Companies to be the POLR and carry the risks associated
thereNvith, inchidinig the migration risk. The Commission accepts the Companies'
witness' quantification of that risk to equal 90 percent of the estimated POLR
costs (footnote omitted).... [T]he POLR rider shall be avoidable for those
customers who shop and agree to retuni at a market price and pay the market
price of power incurred by the Companies to serve the returning customers.
(Order, p.40; IEU App. p. 200).

As can be seen, the Commission's explanation nieets the requirements of R.C.

4903.09. IEU's arguments to the contrary amount to nothing more tlran its disagrccment

witli the Commission's analysis and decision regarding this issue.

The remainder of IEU's arguments, and all of OCC's arguments eoncerning the

POLR charge focus on those parties' disagreement with the Commission's analysis of the

record. 'lheir argument that the Companies do not face any risk in their POLR capacity

(OCC's Brief, pp. 31, 35; IEU's Brief, p. 16) refuses to recognize the nature of'the risk

associated with the unique (sometimes referred to as hybrid) nature of SB 221.
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After the Market Development Period ci-eated by SB 3, customers had the choicc

of purchasing generation service from a competitive supplier or from their EDU at

market-based rates. (fonner R.C. 4928.14, amended by SB 221; Co. App. pp. 18,19).

Under SB 221 customers retained the right of choice, but under an ESP, an ED1J is

precluded fi-om charging marl<et rates.

The result of this "hybrid" form of regulation is that when market prices are

below ESP rates, customers can be expected to switch from the EDU to the competitive

generation provider, leaving the EDU with uncommitted energy to sell into a depressed

market. When the market reboinlds, however, and market prices exceed ESP rates,

customers can be expected to return to the EDU and its then-lower ESP rates. As the

Companies' witness, Mr. Baker, explained this "hybrid" structure built into SB 221

leaves the Coinpanies:

exposed to losiizg generation service load when the market price is low but
needing to stand ready to begin serving that load again when the market
price is high, and in the case of a CRES or otlier supplier default, doing so
at a moment's notice. (Co. Ex. 2A, p. 26; Co Supp. p. 20).

From the eustomers' perspective they have the option of switching and if they

switch, the option of rcturning. Since all customers have the right to switch, they

likewise all have the right to return. The optionality of the customers' right to switch and

to return, as a result of the Companies' POLR obligation, carries with it a cost.

Contraiy to the assertions that IEU and OCC make in their briefs, the Conrpanies

were not alone in recognizing the risk, and the cost, associated with the Companies'

POLR obligation. Mr. Frye, a witness for a large group of intervening school boards and

administrators, acknowledged that in a prior proceeding he testified that "POLR is a

financial obligation an elcetric distribution company (EDU) incurs in the conrpetitive
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generation market created by SB 3 whereby the EDU accepts revenue in retuni for the

obligation to sell power to returning customers at its niarket-based standard service

offer." (Tr. XII, pp. 48, 49; Co. Supp. pp. 8, 9). This "financial obligation" is even

greater in an ESP under SB 221 sincc that SSO rate available to returning customers is

not market-based.

In addition to Mr. Frye's testiniony, the Stafl's witness Mr. Caliaan, testified:

There are actually two risks involved. The risk that is usually discussed in
the context of the POLR obligation is the risk of customers eoming back.
But before a custonier comcs back, the customer must leave in the first
place, so there is also the optionality associated with leaving. The
companies are claiming that this optionality also has a value for which
compensation must be n2ade. (Staff Ex. 10, p. 6; Co. Supp. p. 32).

Mr. Cahaan further testiffed:

If the Connnission allows customers to return to the standard service offer
without any conditions or barriers, and if they can take the standard
service offer price, then the company is bearing a risk that has been
traditionally identified as a POLR risk. (Tr. XIII, pp. 36, 37; Co. Supp.10,
11).

In addition, Mr. Banon, a witness for intervenor Olrio Energy Group (OEG),

while not endorsing the Companies' POLR charge computation, "certainly accept[s] the

concept of a POLR charge and that there are risks....OEG and I agree that the concept of

a POLR charge to recognize some measure of risk is not unreasonable." (Tr. 11, 146; Co.

Supp. p. 1).

Even OCC's witness, Ms. Medine, testified that there is a POLR cost associated.

with customers that switch to a rate from a competitive supplier o iferiilg a rate below thc

ESP rate. She agreed dLiring cross-examination that "the POLR cost is the difference

° While the Staff thought there were ways to reduce the compensation associated with
these POLR risks, the Companies, and more importantly the Commission, rejected Staffls

alternatives.
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between the standard service offer price and what [the Companies] were able to realize

on that power that they previously had been using to setve those customers [,] at $35 a

megawatt-hour compared to $45 a megawatt-hour [ESP rate]. (Tr. VI, p. 221; Co. Supp.

p. 4). All of this evidence abundantly and cumulatively supports the Commission

findings that POLR risks exist and should be compensated.

IEU and OCC are wrong not only in asserting that there is no POLR risk, and cost

associated witli that risk, they also are wrong when they argue that there is no record

evidence to support the increase in the pre-ESP POLR charge authorized by the

Cotnmission. In considering this evidence it is helpful to understand how the

Companies' pre-ESP POLR rates were set.

At the conclusion of the five-year Market Development Period under SB 3, the

Companies were encouraged by the Comtnission to subnlit Rate Stablization Plans (RSP)

in lieu of implementing full market-based rates as contemplated by SB 3.5 Despite the

Companies not requesting a POLR charge in their RSP, the Comniission authorized such

a charge. As Mr. Baker testified in the ESP proceeding, the RSP POLR charges were

equivalent to "costs that we were tryiug to recover for PJM costs as well as

enviromnental costs and [the Commission] designated that POLR."' (Tr. X, p. 217; Co.

Supp. p. 5). The RSP POLR rates were POLR rates in name only; there was no POLR

analysis in the Commission's RSP order.

s"At the outset, we wiii note that AEP proposed an RSP becaase we requested it."
In the Matler of the flpplication of Columbus Southern Power Cotnpciny and Ohio Power
Conzpany for Approval of a Po.st-Market Development Period Rate Stabilization Plun,

Case No. 04-119-EL-UNC, Opinion and Order, p. 13 - - the "RSP" case. (IEU App. p.

258).

' These were administrative costs related to the Companies' integration into the PJM
regional transmission organization.
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Tnstead the Commission ruled that the RTO charges and enviromnental-related

charges the Companies proposed to recover in the RSP case each "constitute a reasonable

and not excessive compensation to AEP for part of the cost of fulfilling its POLR

responsibilitios...." (RSP Opinion and Order, pp. 27, 29; IEU App. pp. 272, 274). Now

for the first time, the Compaives prescnted the Commission with a "scientific approach to

detennining what the value of POLR is...." (Tr. X, pp. 217, 218; Co. Supp. pp. 5, 6).

That approach was the application of the Black-Scholes Model to value the optionality

available to customers under SB 221, and the associated cost to the Companies of

meeting that optionality.

The Companies' use of the Blaek-Scholes Model was fully supported on the

record by the testimony of Mr. Baker. Tie addressed why the use of an option model is an

appropriate way to value the POLR obligation.

When determining the cost of AEP's POLR obligation, it is important to
realize that in financial tenns, such one-sided rights that customers receive
through retail choice are equivalent to a series of options on power. When
it becomes apparent that there are economic benefits from switching
between a competitive supplier and the ESP pi-ice, the rational customer
will exercise his or her flexibility to change providers. AEP, however,
will bcar the difference between market and ESP prices as a loss. Thus, an
option prieing model provides an effective way to calculate the cost of
AEP's POLR obligation.... The Black-Scholes option pricing model is the
widely used option model. Among its many applications, it is used
extensively to provide basic benchmark pricing for equity and commodity
options. (Co. Ex. 2A, pp. 30, 31; Co. Supp. pp. 21, 22).'

7 Contrary to the assertions of IELJ and OCC, use of an option model to guidc the level of
POLR charges is not unheard of. In In the Matter of the Application of The Dccyton
Power• and Light ComPany for the Creation of a Rate Stabilization Surcharge Rider and
Distribution Rate Increase, Case No. 05-276-EL-AIR, DP&L relied on testimony "that
the right of switching customers to return to DP&L's [Standard Service Offer] is
equivalent to granting customers a fmancial option to pnrclrase generation from DP&L at
a fixed price." (Opinion and Order, p. 6; Co. App. pp. 35).
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Mr. Baker went on to identify the inputs used in the Black-Scholes model to

calculate the price of the customers' option. (Co. Ex. 2A, pp. 31,32; Co. Supp. pp. 22,

23). In addition, he testified that about 90 percent of the POLR risk is associated with

customers shopping as a result of a drop in the market price since the risk of customers

returning to the Cotnpanies' generation wlien market prices escalate is not triggered

unless customers have switched to a competitive generation provider when marlcet prices

dropped. (Tr. XIV, p. 205; Co. Supp. p. 16).

Despite Mr. Baker's testimony, IEU and OCC disagree with the Commission's

adoption of the Blaok-Scholes niodel for valuing the cost to the Companies of bearing the

POLR obligation. Disagreement on teclmical matters such as this that are brought before

the Commission is not unusual; nor is it a basis for reversing the Commission's resolution

of sucli an issue.

IEU invites the Court to overturn this evidentiary linding based on a "sound-bite"

argument that the Black-Scholes model is the cause of "sending the Nation's aud The

World's economy into an abyss." (1E11 Brief, p. 23, fn. 56). However, the model, which

won a Nobel prize for its authors, is a valuable economic model when, as the

Commission found here, it is properly applied. (Tr. XI, p. 222 Co. Supp. p. 7).

Commissioner Roberto's Concurring Opinion in the Commission's July 23, 2009

Entry on Rehearing, on which OCC relies, demonstrates nothing more than the reality

that infonned individuals can reach different conclusions based on the sarne sct of facts.

What is instructive, however, is that Commissioner Roberto characterized the

Commission's decision on the POLR charge as one of several "policy decisions."

(Concurring Opinion, p. 2; IEU App. p. 157). Moreover, Commissioner Roberto went on
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to observe that even with the POLR charge included as part of the ESP and even if that

charge were removed fi-om the expected results of an MRO fo - the MRO versus ESP

comparison "the modified ESP is still more favorable in the aggregate as compared to the

expected results of an MRO." (Id.).

IEU and OCC are asking the Coui-t to substitute its judgment for the

Coinmission's ruling based on the record and on the Commission's ruling based on the

Commission's policy regarding coinpensating the Companies for bearing the POLR

obligation resulting liom SB 221. This is pai-ticularly true given the Commission's

deterniination, with which Cormnissioner Roberto specifically concurred, that:

even if we do not include the POLR obligation in the calculation of the
MRO versus ESP comparison, the Commission finds that the ESP is still
more favorable in the aggregate as compared to the expected results that
would otheitivise apply under Section 4928.142, Revised Code. (July 23,
2009 Entry on Rehearing, p. 51; IEU App. p. 153).

Therefore, the Court should af6rm the Cotnmission's POLR charge authorization.

PROPOSITION OF LAW NO. 6 (Response to IEU Proposition of Law No.

VI)

Use of a "proxy" ineasure of 2008 costs to separate an electric distribution
utility's existing generation rate into fuel related and non-fuel related
components does not result in recovery of more than actual fuel related costs
and does not violate R.C. 4928.143(B)(2).

R.C. 4928.143(B)(2)(a) allows an electric distribution utility (EDIJ) to establ.ish,

as part of its ESP, an automatic adjustment meehanism that enables the EDU to recover

its prudently incurred costs of fuel, purcliased power, emission allowances, and federally

mandated carbon and energy taxes. CSP and OPCO each proposed, and the Commission

approved, as part of their ESPs fuel adj ustment clauscs (FACs) consistent with R.C.

4928.143(B)(2)(a). Through their FACs the Companies will recover their actual fuel and
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fuel-related costs that they incur during the course of their 2009-2011 ESPs. The timing

of the Companies' recovery of their FAC costs is determined, in part, by the caps on

annual rate increases that the Commission, pursuant to R.C. 4928.144, established for the

Companies during their ESPs. The Commission directed the Companies to defer, for

recovery during 2012-2018, the portions of the FAC costs incurred during their ESPs

(along with cairying charges on the deferrals) that exceed the amounts that can be

recovered by the capped annual rate increases. In the end, the Companies will recover

through their FAC mechanisnis during the 2009-2011 ESP, and then through the

subsequent recovery of the deferred costs during 2012-2018, only the actual prudently

incwred fuel and fuel-related costs inourred during the 2009-20] 1 ESP that R.C.

4928.143(B)(2)(a) allows them to recover. (Order, pp. 22, 23; lEU App. pp. 182, 183).

Tn its sixth proposition of law TEU eontends that the Commission violated R.C.

4928.143(B)(2)(a) by using a "proxy" measure of 2008 costs, instead of actual 2008

costs, to separate the Companies' existing generation rates into their FAC and non-FAC

components. IELJ argues, at page 37 of its Brief, that "[t]he Commission's use of a

"proxy" is unlawful inasmueh as it is, by definition, not the prudently incurred costs

authorized in R.C. 4928.143(B)(2)(a)." IEIT also claims that the decision not to use 2008

actual fiicl costs will not only affect the calculation of FAC rates in 2009, but also the

2010 and 2011 FAC rates: "FAC rates for 2010 and 2011 will be set using the unlawful

proxy as a baseline, thereby making the 2010 and 2011 FAC rates unlawfiil as well." Id.

IEU's arguments ai-e without basis. First, the Companies' recovery of fuel and

fuel-related costs that they incur during their 2009-2011 ESPs is not, and will not be,

based upon 2008 costs, proxy or actual, or upon the unbundling of the existing 2008 (pre-
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ESP) generation rates into their FAC and non-FAC components. As explained above, the

Companies will recover their actual costs, no more and no less, tlrrough the capped FAC

rates charged during lhe 2009-2011 ESP, and through rates in 2012-2018 that recover

deferred FAC costs. R.C. 4928.143(B)(2)(a) (coupled with the cost deferral and recovery

authority that R.C. 4928.144 provides to the Commission) allows the Companies to

recover their actual FAC costs and also allows them to recover them in the manner that

the Commission directed (i.e. a combination of current and defen-ed recovery).

Accordingly, the Coinmission-ordei-ed separation of the existing 2008 (pre-ESP)

generation rates into their FAC and non-FAC componenls using proxy costs for 2008

does not violate R.C. 4928.143(B)(2)(a). Indeed, that unbundling is not germane to

whether tlie Companies' FAC mechanisms coniply with that section.

The primai-y purpose of unbundling the pre-ESP generation rates was to identify

the non-FAC components oP those rates. As the Companies' witness, Mr. Nelson,

testified, "it is necessary to properly identify the FAC costs in [the pre-ESP rates] so the

remaining base rate component of thc SSO can be established." (Co. Ex. 7, p. 8; Co.

Supp. p. 27). That was accomplished by first identifying the FAC components of the pre-

ESP generation rates. The remainders were the non-FAC components of the pre-ESP

generation rates. The unbundling process that the Commission perfonned in ordcr to

identify the non-FAC componcnts of the pre-ESP rates is not governed by R.C.

4928.143(B)(2)(a). Indeed, that provision is not relevant to the non-FAC component of

the generation rate.

In any event, the Commission properly rejected arguments by IEU (and OCC),

during the proceeding below, to use 2008 actual costs to perform the uhb mdling. As the

29



Commission observed in its Order, at page 19, there was no - nideed there could not have

been any - record evidence of calendar year 2008 actual costs because the Application

was filed on July 31, 2008, and the hearing took place and the record was closed before

the end oC2008. (IEU App, p. 179) 'I'he Cotnmission's decision to adopt Staf'fs "pt-oxy"

for the actua12008 FAC in the pre-ESP generation rate is supported by not only the

StafPs and Companies' testimony cited at page 19 of the Order, but also by the testimony

of OCC's witness Smitlz, who argued that the Companies "should be required to make

such an estimate [of the 2008 FAC costs]", (OCC Ex. 10, p.14; Co. Supp, p. 30)

It was neither possible nor appropriate to try to belatedly inject evidence of actual

2008 costs into the proceeding by reopening the record in 2009 in order to fin-ther litigate

the matter and delay the decision. The Court should affirm the Commission's judgnlent

regarding the determination of FAC and non-FAC generation rate components.

PROPOSITION OF LAW NO. 7 (Response to OCC Proposition of Law No. 6)

Recovery by an electric distribution utility of carrying costs incun-ed during
the term of an electric security plan on capital investments made during
2001-2008 is authorized by R.C. 4928.143(b)(2).

The Companies proposed, and the Cotmnission approved, provisions in their

ESPs that enable them to recover the capital canying costs of investments in

environmental control facilities made during 2001-2008 but not already reflected in their

rates through adjustments made during their prior RSP proceedings. Although the

incremental capital expenditures involved in that provision of the ESPs were made in

2001-2008, the carrying costs that the provision enables the Companies to t-ecover are

being incun-ed duritLg 2009-2011. The Companies relied upon the introductory language

of R.C. 4928.143(B)(2) to support this aspect of their ESPs. That provision states that
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"the [ESP] may provide for or include, wit7aout liniitcztion," any of the provisions

specifically identified in the following paragraphs (a) tlirough (i) of R.C. 4928.143(B)(2).

(emphasis added)- '1'he Cotnmission approved the Companies' proposal for recovery of

the cairying costs on the incretnental capital expcnditures and, in its July 23"' Entry on

Rehearing, at page 12, confirnied that the carrying costs "fall witliin the ESP period and,

therefore, may be included in the ESP pursuant to the broad language of Section

4928.143(B)(2), Revised Code, permitting recovery for unenumerated expenses." (IEU

App. p. 114, ¶38).

In its sixth proposition of law, OCC contends Chat the Commission's approval of

that provision was utilawful in three respects. First, OCC argues, at pages 37 tllrough 41

of its Brief, that in order to be eligible for inclusion in the ESP the provision must fall

within one of the enumerated categories described by paragraphs (a) through (i) of R.C.

4928.143(B)(2). OCC asserts, at page 37 of its Brief, that "[tlhe broad prefatory

language [i.e., the "witliout limitation" language] setves to convey that there is no limit

on the type of ratemaking adjustments so long as such acljustnients fall wit&in one of the

enumterated components." (emphasis added). OCC argues that because the incremental

environmental investment carrying cost recovery provision does not fit within any of the

pat-agraphs (a) through (i), the provision conflicts with R.C. 4928.143(B)(2).

The premise of OCC's argument, that the broad prefatory "witliout limitation"

language of R.C. 4928.143(B)(2) should be interpreted to preclude provisions except

those specified in paragraphs (a) through (i) is plainly wrong. OCC's interpretation

would render the "without litnitation" language meaningless. The Commission properly

concluded that the plain meaning of the "without limitation" language of R.C.
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4928.143(B)(2) is that provisions other than those specifically enumerated in paragraphs

(a) through (i) may be included in an ESP and that the Cotnpanies' incremental

environmental investment carrying cost provision is authorized by R.C. 4928.143(B)(2).

In any event, division (B)(2)(b) of R.C. 4928.143 would provide an alteniative

basis for the Companies' incremental environmental investment carrying cost provisions.

Division (B)(2)(b), in pertinent part, allows inclusion in an ESP of a provision that

provides cost recovery "for an environmental expenditure for an electric generating

facility of the [EDU], provided the cost is incurred or the expenditure occurs on or after

January 1, 2009". OCC's effort, at page 39 of its Brief, to disqualify the carrying costs

finm recovery rmder division (B)(2)(b), on the basis that the ruiderlying capital

expenditures were made before January 1, 2009 and the carrying costs for those

investments are simply "bookkeeping entries", not actual costs, also fails. The provisions

in the Companies' ESPs recover the carrying costs for the capital expenditures, not the

capital expenditures themselves; and the record confimis that while the capital

expenditures were made prior to January 1, 2009, "the carrying cost itself is the carrying

cost [the Companies are] going to incur in 2009" and thereafter. (Tr. XIV, pp. 93, 114;

Co. Snpp. pp. 12, 13). Consequently, the Commission correctly found in its Entry on

Rehearing, at page 12, that "[t]he carrying costs on the environmental investments fall

within the ESP period" and properly concluded that the carrying costs "tlrcrefore may be

included in the ESP pursuant to the broad language of Section 4928.143(B)(2), Revised

Code, pennitting recovery Por unemmerated expenses." (IEU App, p. 114,1[38).

OCC's second argument in support of its sixth proposition of law, at pages 41-42

of its Brief, asserts that allowing the Companies to recover cai-rying costs during the ESP
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for the environmental capital expenditures made during 2001-2008 is equivalent to

allowing the Companies to receive generation transition revenues. OCC contends that

because R.C. 4928.38 prohibits the receipt of generation transition revenues after the end

of an EDU's Market Development Period, which for the Companies tenninated at the end

of 2005, the Commission's orders violated that section also.

OCC's second argument is also untenable. At the outset, OCC iinproper9y raises

an issue on appeal that it did not first advance in its application for rehearing or include in

its Notice of Appeal. OCC's assignment of eiror 10 in its application for rehearing (OCC

App. p. 168) and 11 in its Notice of Appeal (OCC App. p. 4) represent the only

assignment of'error that addresses the carrying costs on the inereniental 2001-2008

environmental capital expenditures. In that assignment of error on rehearing and in the

Notice of Appeal OCC's sole basis for its contention tliat the Commission erred was that

R.C. 4928.143(B)(2)(a) and (b) do not permit the Companies to recover these costs in

their ESPs. There is no mention of R.C. 4928.38 in OCC's application for rehearing or

Notice of Appeal, let alone the argurnent that allowing the Companies to include a

provision for recovery of the carrying costs somehow violates R.C. 4928.38. Therefore,

based ou the Companies' arguments in Proposition of Law No. I in this Brief, OCC's

second agrurnent is not properly before the Court.

Even if OCC included this argunient in its application for rehearing and Notice of

Appeal and, thus, had laid ajurisdictional basis for raising it on appeal, it is without

merit. The revenues authorized by the Commission as part of the Companies' ESPs that

recover carrying costs on the incremental environmental capital expeuditures made

during 2001-2008 that the Companies are incurring during their ESP are not "transition
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i-evenues" under R.C. 4928.38. The transition revenues to which R.C. 4928.38 refers are

revenues that recoup the transition costs that the Comniission detemiined, in accordance

with R.C. 4928.39, to be appropriate for recovery throngh transition charges approved by

the Comnission as part of the EDU's electric transition plans for 2001-2005. The

transition costs to which those scotions refer, and which the authorized transition

revenues recoup dLU-ing the EDU's Market Development Period, are costs incurred prior

to 2001. Consequently, R.C. 4928.38's prohibition against an EDU receiving transition

revenues aCter the end of its Market Development Perioci is not applicable to either the

incremental envii-onmental capital expenditures made during 2001-2008 or the carrying

costs on those capital expenditures incurred during the ESP.

OCC's third argument in support of its sixth proposition of law, at pages 42-44 of

its Brief, is that by allowing the Conipanies to collect carrying costs on the incremental

2001-2008 environmental investments, the Commission engaged in unauthorized

retroactive ratemalcing, in violation of R.C. 1.48 and Article II, Section 28 of the Ohio

Constitution. As is the case with its second argument, OCC's third argument presents an

issue on appeal that OCC did not first advance in cither its application for rehearing or

Notice orAppeal and should not be considered on appeal. (OCC App, pp. 4, 168). In

any event, OCC's argument is meritless. There is nothing retroactive about the rate

recovery that the Commission authorized for the ongoing carrying costs on the

incremental environmental capital expenditures. The carrying costs ai-e being incurred

during the term of the ESP, which is the same period when the rates that recover tlicm are

being charged.
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Proposition of Law No. 8 (Response to IEU Proposition of Law No. V)

The distribution riders established for the gridSMAR'T and enhanced service
reliability program initiatives are lawful and reasonable under R.C. 4928.143
and 4928.02.

IEU challenges the Commission's decision to approve separate riders for CSP's

proposed gridSMARTs" Phase I initiative and the Companics' Enhanced Service

Reliability Program initiative. (IEU Brief at 33-36.) Single-issue rate making proposals

for distribution inPrastructure and modernization are explicitly permitted to be included in

an ESP under R.C. 4928.143(B)(2)(h). This pi-ovision was enacted as a lcey part of the

legislative package contained within SB 221 to enable an EDU to propose a long-term

energy delivery infrastructure modernization plan such as the gridSMART Phase 1 and

Enhanced Service Reliability initiatives. IEU disputes the reasonableness of the

Commission in accepting some of the Companies' distribution-related proposals and

rejecting others - as if the Commission must make an "all of nothing" decision for

separate issues that fall into a larger single topic. The Commission's adoption of the

gridSMART and Enhaneed Service Reliability initiatives was both lawful, being

authorized under R.C. 4928.143(B)(2)(h), and reasonable, being supported by the

Commission's record-based findings.

The Order specifically recognized the featm-es and benefits of the proposed

gridSMART Phase i initiative, as evidenced by detailed recitations of the pertinent record

evidence on pages 34-37 of the Order. The Order proceeds to make specific findings that

gridSMART Phase I "will provide CSP wi[h beneficial infor-mation as to implementation,

equipment preferenccs, custonler expectations, and custonicr education requirements"

and that "these advanced technologies are the foundation for AEP-Ohio providing its
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cuslomers the ability to better manage their energy usage and reduce their energy costs."

(Order, p. 37; IEU App. p. 197). These evidence recitations and findings are sufficient to

explain the Commission's rationate for adopthig the gridSMART Phase I initiative.

lEU invokes R.C. 4928.02(D) for the proposition that advanced metering must be

cost-effective in some sense- which CSP's gridSMART Phase I initiative is. It is also

significant to note that the same policy statement also specifically includes deployrnent of

advanced metering infrastructure as an example of cost-effeetive demand-side retail

electric service. Another poition of that same policy is to "encourage innovation and

market access" for supply- and dcmand-side options such as time-differentiated pricing.

Time-differentiated pricing that enlulates market prices will be faeilitated by deployment

of gridSMAR`I' Phase I, as was explained through the Companies' testimony. (Co. Ex. 1,

p. 6; Co. Supp. p. 18; Tr. III, pp. 304-305; Co. Supp. pp. 2, 3). Turtlier, IEU's argument

focuses solely on one policy while the Commission's responsibility is to consider all of'

the policies within R.C. 4928.02. And the concept of being cost-effective does not mean

that a network component (or gi'oup of components like the gridSMART initialive) pays

for itself but, rather, that it is a reasonable and prudent approach to deploying needed

fiinctionalities and features.

Similarly, the Order found that the proposed etihanced vegetation initiative, with

Staffs additional reeommendations, is a reasonable program tliat will advance the state

policy. The Order approved the Eiilianced Service Reliability Program (ESRP) Rider

under R.C. 4928.143 (13)(2)(h). (Order, p. 34; IEU App, p 194). Per the Order, only

prudently-incuiTed incremental vegetation managcment costs will be collected tllrough

the ESRP Rider, (Id ). The Commission further provided that the ESRP Rider will be
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"subject to Commission review and reconciliation on an amiual basis." (Id). There caai

be no doubt that the Commission made clear that a proper review of the costs is integral

to the ESRP Rider approved in the Order. In slrort, the Commission's reasoning and

record basis for adopting a rider is more than sufficient. The Coinmission found that is

was "satisfied that the Companics have demonstrated in the record that the costs

associated with the proposed vegetation initiative, included as part of the proposed three-

year ESRP, are ineremental to the current Distribution Vegetation Management Program

and the costs enibedded in distributionrates." (Order, p.33; IEU App. p. 193).

The C.onzmission's decision to adopt the vegetation managemcnt initiative was

supported by a key finding that customer expectations are better aligned with the

Companies' expcctations under the enhanced vegetation management initiative,

consistent with R.C. 4928.143 (B)(2)(h). (Order, pp. 33-34; IEU App. pp. 193, 194).

1'he Commission also cited Conipanies' witness Boyd's testiunony as record support for

finding that inereased spending earmarked for specific vegetation management initiatives

can reduce tree-caused outages, resulting in better reliability. (Order, p. 33; IEU App. p.

193). Consequently, the Comniission had sufficient record basis for adopting the

enhanced vegetation management initiative and IEU's attempt to merely re-argue the

saine determination on appeal should be rejected.

Though TEU does not like the idea of allowing distribution-related cost recovery

outside the context of a lraditional rate case, the General Asseinbly has inade that choice

already. The Commission has exei-cised that option, usiug its discretion, by adopting the

gridSMART and Enhanced Service Reliability initiatives. The Commission's findings

were adequately explained and supported by the record. IEtJ's challenge in this regard is
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another example of inviting the Coui-t to second-guess the Commission's appraisal of the

record evidence and merely reveals that tEU disagrees with this aspect of the

Comniission's decision.

PROPOSITION OF LAW NO. 9 (Response to TEU Proposition of Law No. II)

Neither R.C. 4928.141 nor R.C. 4928.143 prevent the Public Utilities
Commission of Ohio from approving rates for an Electric Security Plan
merely because the Electric Distribution Utility involved has exercised its
statutory rights to pmsue rehearing and appeal.

IEU aigues that during the statutory rehearing and appeal process the Conipanies

could not reseve the right to withdraw their ESP applications timder R.C.

4928.143(C)(2)(a) where the Commission has approved rates under a modified ESP.

(IEU Brief at 12-15.) The right to witlidi-aw from ESP naodi Geations not conseuted to by

the utility niakes sense given that the ESP under R.C. 4928.143 is a voluntary filing and a

utility could instead choose to establish its SSO by filing a Marl<et Rate Offer under R.C.

4928.142. IEU complains that the Coinpanies could not simultaneously reserve the right

to withdraw and collect the new rates authorized under the modified ESP during the

statutory rehearing and appeal process. hi reaching this conclusion, lEU relies primarily

upon R.C. 4928.141, which provides that a utility's existing rate plan will stay in place

until an SSO is first authorized by the Commission under either R.C. 4928.142 (Market

Rate Offer) or R.C. 4928.143 (Electric Security Plan). IEU's arguments are misguided

and should be rejected. The right to withdraw an ESP application under R.C. 4928.143

(C) (2) contains no time i-estriction. And it is only logical that an affected utility would

want to wait "until the dust settles" through the rehearing and appeal process, which

could result in further changes to the ESP, before penilanently deciding not to withdraw.
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IEU's reliance on R.C. 4928.141 offers no support for its argument. An SSO was

authorized by the Commission. The March 30, 2009 Entry authorizing tariffs conforming

to the Order to become effective is clear evidence of this fact.

The Companies' proposed tariff filing on March 23, 2009, implementing
our March 18, 2009, order approving the ESP, with modifications, was
reasonable and consistent with that order. Accordingly, the new rates
should be implemented with the first billing cycle of April.

(March 30, 2009 Entry at 4; TEU App. p. 98). IEU itself admits that the Comniission had

approved the new ESP rates when Appellant stated (at 13 of its Brief) that the Coinpanies

billed and collected rates and charges "pLUsuant to the March 18 Order" and whei it

argued (at 14 of its Brief) that the Commission failed "to prohibit AEP Ohio from taking

the benefits of the ESP." Given that the Cotnmission has approved an SSO under R.C.

4928.143, R.C. 4928.141's requirernent that a utility must charge its pre-ESP rates until

an SSO under R.C. 4928.143 has been authorized by the Comnlission was not applicable

and IEU's position should be rejected.

In its Second Entry on Rehearing, the Commission also found IEU's argument in

this regard to be not ripe for consideration. "Given that AEP-Ohio has not filed notice

with the Conimission that it wishes to withdraw its ESP, as modiiied and approved, it is

unnecessary to address this issue on rehearing." (November 4, 2009 Second Entry on

Rehearing at 7; IEU App. p. 244) Because the Companies have not attempted to

withdraw and terminate the moditied ESP, the Commission was coirect in finding that

there is no present need to address what would happen if they did attempt to withdraw or

tenninate the modified ESP. As the Commission did, so should this Court find that

IEU's concern is not ripe for consideration. Ohio Edison Co. v. Pub. Util. Comm.
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(1992), 63 Ohio St. 3d 555 (appellant must show prejudice); Cincinnati Bell Tel. Co. v.

Pub. Util. Comm. (1984), 12 Ohio St.3d 280 (same).

In any case, there is no support anywhere in R.C. Chapter 4928 or elsewhere in

Ohio law for IEU's position that the Companies' exercise of their statutory right to f le

for rehearing and appeal in some mamier precludes them froin implementing the dictates

of the Commission's Opinion and Order. 'Che right to withdraw an ESP application

under R.C. 4928.143 (C) (2) eontains no time restriction; nor is there any suggestion in

that provision that filing for rehcaring or waiting for a Commission order on rehearing

before determining whether to withdraw an ESP application precludes the electric rriility

from implementing the rates autllorized by the Commission. Surely if the General

Assembly had intended to create sueh a novel process within R.C. Title 49, it would have

explicitly so indicated.

Bcing a procedural matter govenied by the integrated rehearing and appeal

process under R.C. Chapter 4903, the review process for orders issued under R.C.

Chapter 4928 is also governed by R.C. 4903.10, 4903.11, 4903.12, 4903.13, 4903.16 and

4903.17. If a utility seeks rehearing and appeal from a Commission oi-der providing

benefits to the utility in the form of increased rates, the utility need not postpone the

implementation of the increased rates. Keco Indus. v. Cincinnali & Suburban Bell Tel.

Co. (1957), 166 Ohio St. 254, 259. IEU's argument is essentially another attempt to

undercut the iinplementation of the approved ESP rates during the initegrated rehearing

and appeal process set forth in R.C. Chapter 4903. This is confirmed by the relief

requested (at 15 of 1EU's Brief) in advancing this argument: IEU asks the Court to order

the Commission to order the Companies to "cease and desist" frotn charging the
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approved ESP rates and require that the pre-ESP rates apply. Such relief is a non-

sequituY for a merit decision -the Court's merit decision will either affirm or reverse and

reniand the Commission's decision to be implemented prospectively. Absent a stay of

execution by the Commission during the rehearing process or by this Court on appeal

under R.C. 4903.16, rate orders of the Commission are implemented during the rehearing

and appeal process pursuant to R.C. 4903.15 and 4905.32. The Commission rejected the

parties' request for a stay in the proceeding below. (March 30, 2009 Entry at 3; IEU

App. p. 97) "This Court also denied a request to stay the approved ESP rates on appeal.

(February 3, 2010 Entry.)

In sum, there is nothing in R.C. Chapter 4928 to support IEU's notion that an

electric utility niust exercise a"IIobson's choice" between: (1) foregoing its right to

rehearing and registering mmiiediate withdrawal from a modified ESP (even though the

Commission's order is not final and the decision could be modified on rehearing or

appeal), or (2) pursuing rehearing/appeal and continuing to charge its pre-ESP rates while

rehearing applications are filed aud considered by the Commission. Rather, the

Companies' decision of whether to exercise its right of withdrawal can only be

meaningfully exercised after the Commission issues a final order and appeals are decided

(including any potential remand proceeding). The Court should not disturb the

Commission's intent, and the General Assembly's design, that the approved ESP rates be

implemented during the rehearing and appeal process.

41



PROPOSITION OF LAW NO. 10 (Response to OCC Proposition of Law Nos. 1, 2,

and 3

OCC'S claims are moot and should not be considered, but the rates
established by the Electric Security Plan orders below did not violate R.C.
4928.141 or the Court's retroactive rate doctrine.

OCC's arguments under its first three propositions of law are now moot because

the Companies are no longer collecting the 2009 rates that are the focus of OCC's

arguments. Even leaving aside the mootness, OCC's arguments are still without merit.

A. OCC's arguments concerning 2009 rates are moot.

OCC's argument that the Commission approved a retroactive collection of rates is

moot. Its arguments were based on the premise that the rates being collected in calcndar

year 2009 were improper. Calendar year 2009 is now over and the rates OCC challenges

are no longer being collected, so the filed rate doctrinie precludes any relief that would

reverse collection of the 2009 rates. Keco Industries, Inc. v. Cincinn.cati & Suburban Tel.

Co. (1957), 166 Ohio St. 254, 258-259. OCC already pursued (unsuccessfully) its

opportunities to stay implementation of the 2009 ratss. Consequently, at this point, any

ruling by the Court on this issue would amount to an advisory opinion. Cirzcinnati Gas &

Electric Co. v. Pub. Util. Conam. (2004), 103 Ohio St. 398, 401.

B. The rates established by the F,lectric Security Plan Orders did not
violate R.C. 4928.141 or retroactively supersede the Companies' prior
rate plan. [OCC Proposition of Law No. 1]

OCC again argues that the Commission's decision violated R.C. 4928.141. (OCC

Brief at 4-10.) Specificaily, OCC submits that the Commission's Mareli 18, 2009

adoption of the modified ESP "annulled" its prior decision to continue the Companies'

existing rate plan as of January 1, 2009 "by extending the 6rst-authorized rates back to

the first three months of 2009." (OCC Brief at 8.) OCC's arguinent is premised oti its
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faulty charactetization of the modified ESP being unlawful retroactive ratemaking. This

same retroactive ratemaking theory has been unsuccessfully raised in attempting to attack

the same Commission decision before this Court on multiple occasions.8

OCC mischaracterizes the Commission's Order as instituting ari itnproper rate and

peniiitting the Companies to collect retroactive rates for the period of 7anuary-March

2009. OCC argues that the retroactive character of'thc Order is confinned because the

rates for 2009 are designed to collect twelve months of revenue in the remaining nhie

months of 2009. (OCC BrieP at 8.) As a related matter, OCC asserts that the provision in

the Order for offsetting the new rates with revenue received by the Coropanies in the first

quat-ter of 2009 had the effect of "countermanding" the rates in effect during the first

three months of 2009. (Id.) These characterizations of the Order are inaccurate, ignore

the effect of the March 30, 2009 Entry Nunc Pro 1 une and gloss over the new statutory

standard for establishing rates as part of an ESP.

The Order approving the three-year tetni for the modified ESPs also provided that

the revenues collected during the interim period must be recognized tlirough an offset in

calculating the new rates. (Order at 64; IEU App. p. 224) The Commission did not

establish retroactive rates but instead allowed for a prospective rate mechanism to

impletnent its decision to approve the ESP for a three-year term. Wliile the Cotmnission's

decision may yield a sinzilar financial impact as would have occun-ed if a decisioti had

been issued by December 28, 2008 (the time for deciding the Companies' case under

8 Case No. 2009-2022 Febtuary 3, 2010 Entry denying Motion to Suspend Commission
Orders Approving Rates and Motion to Require Past Collection of Retroactive Rates to
be Escrowed; Case No. 2009-1620 October 29, 2009 Entry denying Motion for Stay of
Execution based on retroactive rate claim; and Case No. 2009-710 June 17, 2009 Entry
dismissing Prohibition Action based on retroactive rate claim.
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R.C. 4928.143(C)(1)), that is not the same as making rates retroactive by backbilling

individual customers for servicc already provided and billed for. To fin-ther illustrate

how the ESP Orders were implemented by the Companies in a prospective fashion, those

customers who used service dru-ing January through Mai-ch and then moved oi-

disconneeted seivice were never re-billed foi- that service after the new ESP rates becanre

effective; likewise, new customers that signed up aftei- the new ESP rates became

eiTeetive were only billed for subsequent service. The Order and the Companies' tariffs

impleinenting the Order did not result in customers being re-billed for consumption

during the first three months of 2009 at the new ESP rates. The rates for the first three

months of the year were valid rates that were already collected. The ESP decision

established the rate for the remaining nine months. Thus, OCC is wrong in claiming that

the ESP rates were retroactively applied prior to the time the first SSO was approved

under R.C. 4928.141

OCC's opposition to the concept of recovering twelve months of revenue over

nine months is inappropriately engraincd in the traditional cost-based ratemalcing formula

under R.C. Chapter 4909. "The Commission's approval of an ESP under SB 221 need not

be based on cost and the time period when rates ai-e in effeet need not matcli the costs

incurred during that period. The Conunission is required to approve, or modify, the ESP

if the plan is more favorable in the aggregate as compared to the expected results that

would otherwise apply under a Market Rate Option. R.C. 4928.143(B)(2). lir contrast,

traditional ratemaking is concerned with establishing rates that are cost justified and witli

matching the expected expenses to the time period of revenues authorized. Relianec on

the traditional structure is the fundamentalllaw behind OCC's position that the

44



incretnenlally higher 2009 rates authorized by the Order atnormt to retroactive

ratemaking.

OCC's perspective ignores the fundamental changes adopted both as part of SB

221 and the prior electi-ic restructuring law, SB 3. 'The entirety of R.C. Chapter 4909

(including the proscriptive ratemaking formula found in R.C. 4909.15) does not apply

when setting ESP rates under R.C. 4928.143. Hence, just because a method for

itnplomenting new rates might not be permitted under the traditional raternaldng statutes

does not mcan that the same method is not petniitted as part of an ESP adopted under SB

221. In other words, even if an aspect of the Order could be interpreted as retroactive

ratemaking in a traditional sense (which it should not), the provisions within R.C.

Chapter 4928 determine whether it is prohibited - not a Craditional concept that was

developed in the context of R.C. Chapter 4909. The ESP rates established by the Order

below did not cotintermand or annul the interim rates previously established by the

Cotnnrission.

C. The Commission's approval of the Companies' Electric Security Plan
did not constitute retroactive ratemaking under this Court's Keco and

Lucas Couuty decisions. [OCC Proposition of Law No. 2]

OCC's faulty characterization of the Commission's decision as a retroactive

ratemaking issue, in its Proposition of Law No. 2, is a misapplication of the Eacts and the

statutory framework. OCC's insinuation that the Comrnission "improvised around the

9In accordance witli R.C. 4928.141(A), the Commission approved the continuation ofthe
Companies' prior rate plan until a Standard Service Offer is First authorized under R.C.
4928.142 or 4928.143. (Case No. 08-1302-EL-ATA, December 19, 2008 Finding and
Order; Co. App. pp. 27-30). The prior rate plan was subsequently extended through a
February 25, 2009 Finding and Order in the same case, such that the prior rate plan
continued in effect until the first billing cycle of April 2009 when the ESP rates becanie
effective. (Co. App. pp. 31-33).
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]aw" highlights its continued reliance on the traditional cost-based ratemaking fonnula

under R.C. Chapter 4909 rather than the Commission's authority provided under SB 221.

SB 221 changed the regulatory environnient by creating ESPs and providcd the

Cormnission with a great deal of discretion in setting the rates within those plans. The

Court typically respects the Coinmission's application of statutes, giving due deference to

the Cominission's application as the agency with substantial eapertise and the agency to

which the General Assembly has delegated enforceinent responsibility. Weiss, 90 Ohio

St. 3d 15, 17.

The retroactive rate prohibition under Keco and Laccas County Corrunissioners v.

Pub. Util. Conina., (1979) 80 Ohio St.3d 344 relied upon by OCC deals with the

prohibition against retroaotively applying a ratc that was implemented and later

considered on appeal to be unjust or unreasonable. in the present case the Conunission

did not find the previous rate unjust and did not set the new ESP rates to provide a

correction to a prior improper rate. Rather, the Commission established an initial rate

under R.C. Chapter 4928 . The Commission's Entry Nunc Pro Tiane, ignored by OCC,

clearly explained that "it was not the Commission's intent to allow the Companies to re-

bill customers at a higher rate for their first quarter usage" and also rnade clear that "the

new rates would not become effective until the first billing cycle of April." (March 30,

2009 Entry Nunc Pro Tunc, at 1-2, ISU App. at 100, 101). This is a keypoint in

understanding the inapplicability of the prohibition against retroactive ratemaking.

The basis of OCC's flawed premise is found in its reliance on a case involving

traditional ratemaking under R.C. Chapter 4909, Lucas County, as supporting a

conclusion in the case at bar that setting a rate under R.C. Chapter 4928 to recover an
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annualized revenue level in lcss than twelve months amounts to unlawful retroactive

ratemaking. The Lucas County decision actually stands for the proposition that the

Commission is not statutorily authorized to order a refiend of, or crerlit for, charges

previously collected by a public utility. The holding of the case is iniportant because its

focus on retroactive ratemaking is in the context of ordering a refund of, or credit for

charges unjustly collected in the past. ln the case below, the Commission established an

entirely new rate without any detenr nat on that the previous rate was mqjust or

unreasonable. In other words, it is not intended to correct problems with the previous

rate, but is simply the new rate offering approved by the Commission mrder the broad

paratneters of R.C. 4928.143.

The issue in this appeal involves neither a refund of, nor credit 1'or charges

previously collected by a utility which have been found to be unlawful or um-easonable.

'I'his case involves the Conunission's approval of an ESP under R.C. 4928.143. ln Lucas

County the appellant filed a coniplaint asserting the utility had collected excessive

charges due to its collection of rates associated with a terminated pilot program. in other

words, it was a direct appeal concerning the refund of, or credit for charges previously

approved by the Coinmission and collected by the utility that the Court assumed to be

unjust for purposes of reviewing the Commissions dismissal of appellants' complaint.

This appeal, as it relates to charges collected from 7anuary 2009 tlirough March 2009,

does not involve a rcfund of or credit for charges found to be unlawful or unreasonalile.

In contrast to Keco and Lucas County, this appeal challenges the rates approved and in

effect from Apri12009 through December 2011 - rates that were approved by the

Commission and prospectively applied by the Cornpanies. The rates approved by the
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Cominission did not seek to serve as a refund of, or credit for charges previously

collected unjustly. The Cominission set the rates necessary to implement its approval of

the ESP plan prospectivel.y.

OCC's arguments concerning the General Assembly's authority to issue

retroactive laws and its constitutional claims should not be enter-tained. As discussed

above, the Commission's actions were taken pursuant to its broad discretion awarded by

the statutes restructuring the clcctric indushy. OCC chooses not to accept the General

Assembly's new regulatory system for setting generation rates and therefore attempts to

repackage the actions taken by the Commission in an attempt to portray them as violating

statutory and regulatory principles. That is simply not the case. Under its statutory

charge to ovei-see all aspects of the industry, the Cormnission approved an ESP pursuant

to R.C. 4928.143 and recognized all of the relevant factors concening the Companies in

ordering the method to implenient the Commission's approval.

D. The General Assembly lras already provided a system for appeals and
stays of Commission orders. [OCC Proposition of Law No. 3]

OCC asserts that the Commission acts unreasonably when it fails to nrake its

orders subject to refund. (OCC Brief, pp. 16-19). OCC lays out all of its efiorts to

appeal, pi-ohibit, suspend and stay the Conunission's actions in this case. The argunient

results in the accusation that the Commission left customers unprotected when it could

simply have ordered ratcs collected, subject to refund, with little financial harm to the

Companies. OCC's assertion is more a complanit about the statutory structure of appeais

from the Commission than it is a challeuge of how the Convnission exercised its

discretion.
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The Cour-C has long recognized that the appellate process is governed by statute

and that a utility has no choice but to collect the rates set by the order of the Commission.

City of Columbus v. Pub. Util. Comm. (1959) 170 Oliio St. 105, citing Keco. This

process also includes rehearing rights, opportanities for stays from the Commission, stay

opportunities before the Court, and the right of direct appeal to the Court.

While the discretion to make an order subject to refund may be available to the

Comniission, creation of such a refund obligation sliould be the exception, not the rule.

A refund obligatioti will it-diibit the utility from implementing needed prograins.

Programs such as the enhanced tree trimming program to increase customer reliability

and implementation of an advanced metering infrastructure, would be delayed if the

funds earmarked for these activities were collected subject to refund. The statutory

fi-amework allows the utility to continue serving custoniers based on the Cominission's

order pending an appellate review. The statutory process was followed in this case and

there is no issue lor the Court to rule upon in response to OCC's Proposition of Law 3.

CONCLUSION

Appellants have not sustained their burden of proving that the Commission's

factual detenrinations and legal conclusions should be reversed by the Court. All five

Convnissioners agreed that the modified ESP is more favorable in the aggregate than the

expectcd results that would otherwise apply under a Market Rate Offer. That is the

ultimate test of the ESP and its component parts. The Court should af$n i ihe

Cornmission's Orders being appealed.
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APPENDIX



Ohio Revised Code

4903.07 Certified copy as evidence.
A transcribed copy of the evidence and proceedings on an investigation, or a specific part
thereof, taken by a stenographer appointed by the public utilities commission, eertified by
such stenographer to be a true and correct transcript of such evidence and proeeedings,
and carefully compared by hiniwith his original notes, shall be received in evidence as if
sueh stenographer was present and testified to the facts as certified. A copy of such
transcript shall be furnished on demand, free of cost, to a party to such investigation, and
to all other persons upon payment of a reasonable atnount for it.
Effective Date: 01-10-1961

4903.09 Written opinions filed by commission in all contested cases.
In all contested cases heard by the public utilities conunission, a complete record of all of
the proceedings shall be inade, including a transcript of all testimony and of all exhibits,
and the commission shall file, with the records of such cases, findings of fact and written
opinions setting forth the reasons prompting the decisions arrived at, based upon said
findings of fact.
Effective Date: 10-26-1953

4903.10 Application for rebearing.
After any order has been made by the public utilities commission, any party who has
entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the jom7ia1 of the commission.
Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of
the commission first had in any other proceeding, any affected person, finn, or
corporation may make an application for a rehearing within thirty days after the entry of
any final order upon the journal of the commission. Leave to file an application for
rehearing shall not be granted to any person, firm, or eorporation who did not enter an
appearance in the proceeding unless the commission first finds:
(A) 'The applicant's failure to enter an appearance prior to the entry upon the journal of
the commission of the order complained of was due to just cause; and,
(B) The interests of the applicant were not adequately considered in the proceeding.
Every applicant for rehearing or for leave to file an application for rehearing shall give
due notice of the filing of such application to all parties who have entered an appearance
in the proceeding in the manner and fonn prescribed by the cormnission. Such application
shall be in writing and shall set forth specifically the ground or grounds on which the
applicant considers the order to be unreasonable or unlawful. No party sliall in any court
urge or rely on any ground for reversal, vacation, or modification not so set forth in the
application. Where such application for reliearing has been filed before the effective date
of the order as to which a rehearing is sought, the effective date of such order, unless
otherwise ordered by the commission, shall be postponed or stayed pending disposition
of the matter by the cormnission or by operation of law. In all other cases the making of
such an application shall not excuse any person from complying with the order, or



operate to stay or postpone the enforcement tliereof, without a special order of the
commission. VJhere such application for rehearing has been filed, the commission may
grant and hold such rehearing on the matter specified in such application, if in its
judgment sufficient reason therefor is inade to appear. Notice of such rehearing sliall be
given by regular mail to all parties who have entered an appearance in the proceeding. If
the commission does not grant or deny such application for rehearing within thirty days
from the date of filing thereof, it is denied by operation of law. If the comuiission grants
such rehearing, it shall specify in the notice of such granting the purpose for which it is
granted. The conimission sliall also specify the scope of the additional evidence, if any,
that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such
rehearing, the commission is of the opinion that the original order or any pait thereof is in
any respect unjust or unwairanted, or should be changed, the cormnission may abrogate
or modify the same; otherwise such order shall be affirmed. An order made after such
rehearing, abrogating or modifying the original order, shall have the sarne effect as an
original order, but sllall not affect any right or the enforcement of any right arising firom
or by virtue of the original order prior to the receipt of notice by the affected parly of the
filing of the application for rehearing. No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person,
firm, or corporation unless such person, firm, or corporation has made a proper
application to the comniission for a rehearing.
Effective Date: 09-29-1997

4903.11 Proceeding deemed commenced.
No proceeding to reverse, vacate, or modify a final order of the public utilities
commission is conmienced unless the notice of appeal is filed within sixty days after the
date of denial of the application for rehearing by operation of law or of the entry upon the
journal of the commission of the order denying an application for rehearing or, if a
rehearing is had, of the order made after such reliearing. An order denying an application
for reliearing or an order made after a rehearing shall be served forthwith by regular mail
upon all parties who have entered an appearance in the proceeding.
Effective Date: 09-29-1997

4903.12 Jurisdiction.
No court other than the supreme court shall have power to review, suspend, or delay any
order made by the public utilities commission, or enjoin, restrain, or interfere with the
conunission or any public utilities conimissioner in the performance of official duties. A
writ of mandamus shall not be issued against the coimnission or any comrnissioner by
any coLUt other than the supreme court.
Effective Date: 10-01-1953

4903.13 Reversal of fmal order - notice of appeal.
A finat order made by the public utilities eommission shall be reversed, vacated, or
modified by the supreme court on appeal, if, upon consideration of the record, such court
is of the opinion that such order was unlawful or um•easonable. The proceeding to obtain
such reversal, vacation, or modification sliall be by notice of appeal, filed with the public
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utilities connnission by any party to the proceeding before it, against the commission,
setting for-th the order appealed frorn and the errors complained of. The notice of appeal
shall be served, unless waived, upon the chairman of the commission, or, in the event of
his absence, upon any public utilities cornrnissioner, or by leaving a copy at the office of
the comrnission at Columbus. The court may pei7nit any interested party to intervene by

cross-appeal.
Effective Date: 10-01-1953

4903.15 Orders effective immediately - notice.
Uriless a different time is specified therein or by law, every order made by the public
utilities commission shall become effective immediately upon entry thereof upon the
journal of the public utilities commissioli. Every order shall be served by United States
iiiail in the manner prescribed by the comrnission. No utility or railroad shall be found in
violation of any order of the conunission until notice of said order has been received by
an officer of said utility or railroad, or an agent duly designated by said utility or railroad
to accept seivice of said order.
Effective Date: 10-25-1961

4903.16 Stay of execution.
A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
coimnission does not stay execution of such order unless the suprerne court or a judge
thereof in vacation, on application and tliree days' notice to the comrnission, allows suclr
stay, in which event the appellant shall execute an under-taking, payable to the state in
such a suin as the supreme court prescribes, with surety to the satisfaction of the clerk of
the supreme court, conditioned for the prompt payment by the appellant of all damages
caused by the delay in the enforcement of the order complained of, and for the repaynzent
of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained
of, in the event such order is sustained.
Effective Date: 10-01-1953

4905.32 Schedule rate collected.
No public utility shall charge, dernand, exact, receive, or collect a different rate, rental,
toll, or cliarge for any service rendered, or to be rendered, than that applicable to such
service as specified in its schedule filed with the public utilities commission wbich is in
effect at the time. No public utility shall refund or remit directly or indirectly, auy rate,
rental, toll, or charge so specified, or any part thereof, or extend to any person, firm, or
corporation, any r-ule, regulation, privilege, or facility except such as are specified in such
schedule and regularly and tmiformly extended to all persons, firins, and corporations
rmder like circumstances for like, or substantiaily similar, service.
Effectivc Date: 10-01-1953

4909.05 Report of valuation of property.
As used in this section:
(A) A "lease purebase agreement" is an agreement pursuant to which a public utility
leasing property is required to make rental payrnents for the tenn of the agreement and
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eiflier the utility is granted the right to purchase the property upon the completion of the
term of the agreement and upon the payment of an additional fixed suru of money or title
to the property vests in the utility upon the malcing of the final rental payment.
(B) A "leaseback" is the sale or transfer of property by a public utility to another person
contemporaneously followed by the leasing of the property to the public utility on a long-
terrn basis. The public utilities commission shall prescribe the form and details of the
valuation report of the property of each public utility or railroad in the state. Such report
shall include all the kinds and classes of property, with the value of each, owned or held
by each public utility or railroad used and useful for the service and eonvenience of the
public. Such report sliall contain the following facts in detail:
(C) The original cost of each parcel of land owned in fee and in usc at the date certain
determined by the comLnission; and also a statement of the conditions of acquisition,
whether by direct purchase, by donation, by exercise of the power of eniinent domain, or

otherwise;
(D) The actual aequisition cost, not including periodic rental fees, of rights-of-way,
trailways, or other land rights held by virtue of easements, leases, or other fonns of grants
of rights as to usage;
(E) The original cost of all other kinds and classes of property used aud useful in the
rendition of service to the public. Such original costs of property, other than land owned
in fee, shall be the cost, as determined to be reasonable by the coinrnission, to the person
that first dedicated the property to the public use and shall be set forth in propei-ty
accounts and subaccounts as prescribed by the commission. To the extent that the costs of
property comprising a coal research and development facility, as defined in section
1555.01 of the Revised Code, or a coal development project, as defined in section
1551.30 of the Revised Code, have been allowed for recovery as Ohio coal research and
development costs under section 4905.304 of the Revised Code, none of those costs shall
be included as a cost of property under this division.
(F) The cost of property constituting all or part of a project leased to or used by the utility
under Chapter 165., 3706., 6121., or 6123. of the Revised Code and not included under
division (E) of this section exclusive of any interest directly or indirectly paid by the
utility with respect thereto whether or not capitalized;
(G) In the discretion of the convnission, the cost to a utility, in an amount determined to
be reasonable by the commission, of property constituting all or part of a project leased to
the utility under a lease purchase agreement or a leaseback and not included under
division (E) of this section exclusive of any interest directly or indirectly paid by the
utility with respect thereto whether or not capitalized;
(H) The proper and adequate reserve for depreciation, as determined to be reasonable by

the comrnission;
(I) Any sums of money or property that the company may have received as total or partial

defrayal of the cost of its property;
(J) The valuation of the property of the company, which shall be the swn of the ainounts
contained in the report pursuant to divisions (C), (D), (E), (F), and (G) of this section,
less the surn of the amounts contained in the report pursuant to divisions (H) and (I) of
this section. The report shall show separately the property used and useful to such public
utility or railroad in the fumishing of the service to the public, and the property held by
such public utility or railroad for other purposes, and such otlier items as the connnission
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considers proper. The commission may require an additional report showing the extent to
which the property is used and useful. Such reports shall be filed in the office of the
conunission for the infoiniation of the governor aud the general assembly.
Effective Date: 01-01-2001

4909.15 Fixation of reasonable rate.
(A) The public utilities commission, wlien fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:
(1) The valuation as of the date certain of the property of the public utility used and
useful in i-endering the public utility seivice for which rates are to be fixed and
determined. The valuation so determined shall be the total value as set for-th in division
(J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and
supplies and cash working capital, as detennined by the commission. The commission, in
its discretion, may include in the valuation a reasonable allowance for construction work
in progress but, in no event, may sucli an allowance be made by the commission until it
has deteiniined that the particular construction project is at least seventy-five per cent
complete. In determining the percentage completion of a particular constniction project,
the commission shall consider, atnong other relevant criteria, the per cent of time elapsed
in construction; the per cent of construction funds, excluding allowance for fwids used
during construction, expended, or obligated to such construction funds budgeted where
all such funds are adjusted to reflect cun-ent purchasing power; and any physical
inspection perfoimed by or on behalf of any party, including the commission's staff. A
reasonable allowauce for construction work in progress shall not exceed ten per cent of
the total valuation as stated in this division, not including such allowance for constnretion
work in progress. Where the commission pernlits an allowance for construction worlc in
progress, tl-ie dollar value of the project or portion thereof included in the valuation as
construction work in progress shall not be included in the valuation as plant in service
until such time as the total revenue effect of the construction work in progress allowance
is offset by the total revenue effect of the plant in service exclusion. CaiTying charges
calculated in a maimer similar to allowance for funds used during construction shall
accrue on that portion of the project in service but not reflected in rates as plant in
service, and such accrued carrynig charges shall be included in the valuation of the
property at the conclusion of the offset period for purposes of division (J) of section
4909.05 of the Revised Code. From and after April 10, 1985, no allowance for
construction work in progress as it relates to a particular construction project shall be
reflected in rates for a period exceeding forty-eight consecutive months commencing on
the date the initial rates reflecting such allowance become effective, except as othenvise
provided in this division. The applicable maximum period in rates for an allowance for
construction work in progress as it relates to a particular construction project shall be
tolled if, and to the extent, a delay in the in-service date of the project is caused by the
action or inaction of any federal, state, county, or municipal agency having jurisdiction,
where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and where such action or inaction is not the result of the failure of the utility to
reasonably endeavor to coinply with any i-ule, standard, or approval prior to such change.
In the event that such period expires before the project goes into service, the commission
shall exclude, from the date of expiration, the allowance for the project as construction
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work in progress from rates, except that the commission may extend the expiration date
up to twelve months for good cause shown. In the event that a utility has pennanently
canceled, abandoned, or terminated construction of a project for which it was previously
permitted a construction work in progress allowance, the commission immediately sliall
exclude the allowance for the project from the valuation. hi the event that a construetion
work in progress project previously included in the valuation is removed from the
valuation pursuant to this division, any revenues collected by the utility from its
eustoniers after April 10, 1985, that resulted from such prior inclusion shall be offset
against future revenues over the same period of time as the project was included in the
valuation as construction work in progress. The total revenue effect of such offsct shall
not exceed the total revenues previously collected. In no event shall the total revenue
effect of any offset or offsets provided under division (A)(1) of this section exceed the
total revenue effect of any construction work in progress allowance.
(2) A fair and reasonable rate of return to the utility on the valuation as determined in

division (A)(1) of this section;
(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as deterniined under division (A)(2) of this section to the
valuation of the utility determined imder division (A)(1) of this section;
(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.
(a) Federal, state, and local taxes imposed on or measured by net income may, in the
discretion of the commission, be computed by the nornralization method of accounting,
provided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the
treatment in the rate-making process of such taxes sliall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otlierwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses
of the utility and the defrayal of the expenses of the utility in connection with

construction work.
(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in comiection with the installation,
acquisition, construction, or use of a compliance facility. The ainount of the tax credits
granted to an electric light company under that section for Ohio coal burned prior to
January 1, 2000, shall be returned to its custonters within tiiree years after initially
claimnig the credit tl-irough an offset to the company's rates or fuel component, as
deterinined by the eormnission, as set forth in schedules filed by the company under
section 4905.30 of the Revised Code. As used in division (A)(4)(c) of this section,
"compliance facility" has the same meaning as in section 5727.391 of the Revised Code.
(B) The comniission shall compute the gross aiuiual revenues to which the utility is
entitled by adding the dollar amount of return under division (A)(3) of this section to the
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cost ofrendering the public utility service for the test period under division (A)(4) of this
section.
(C) The test period, unless otherwise ordered by the commission, sliall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six inonths subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be deteimined during the test period. The date certain shall be not later than
the date of filing.
(D) When the commission is of the opinion, after hearing a.nd after inaking the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, sehedule, classification, or seivice, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, t.mjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
uiadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insuf6cient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the cotnmission shall:
(1) With due regard aniong other things to the value of all property of the public utility
actually used and useful for the convenienee of the public as determined under division
(A)(l) of this section, excluding fi•om such value the value of any franchise or right to
own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
charge, actually paid to any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and excluding any value added to
such property by reason of a monopoly or merger, with due regard in determining the
dollar annual return under division (A)(3) of this section to the necessity of making
reservation out of the income for smplus, depreciation, and contingencies, and;
(2) With due regard to all such other matters as are proper, according to the facts in each
case,
(a) Including a fair and reasonable rate of return detennined by the connnission with
reference to a cost of debt equal to the actual embedded cost of debt of such public utility,
(b) But not including the portion of any periodic rental or use paynients representing that
cost of property that is included in the valuation report under divisions (F) and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the scivice that will provide the public utility the
allowable gross annual revenues mider division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, fare, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or chauged by such public utility without the order of the conunission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.
(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code for other hearings, has been given, the
comtnission may rescind, alter, or amend an order fixing atry rate, fare, toll, charge,
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rental, classification, or service, or any other order made by the conunission. Certified
copies of such orders shall be served and take effect as provided for original orders.
Effective Date: 11-24-1999

4909.19 Publication - investigation.
Upon the filing of any application for increase provided for by section 4909.18 of the
Revised Code the public utility shall for-Chwith publisli the substance and prayer of such
application, in a fom-i approved by the public utilities commission, once a week for three
consecutive weeks in a newspaper published and in general circulation throughout the
territory in which such public utility operates and affected by the matters referred to in
said applicafion, and the comniission shall at once cause an investigation to be made of
the facts set forth in said application and the exliibits attached thereto, and of the matters
comieeted therewith. Within a reasonable time as determined by the comrnission after the
filing of such application, a written report shall be made and filed with the commission, a
copy of which shall be sent by certified mail to the applicant, the rnayor of any municipal
corporation affected by the application, and to such other persons as the commission
deems interested. If no objection to such report is inade by any party interested within
thir-ty days after such filing and the mailing of copies thereof, the commission shall fix a
date within ten days ior the final hearing upon said application, giving notice thereof to
all parties interested. At such liearing the comtnission shall consider the nlatters set forth
in said application and make such order respecting the prayer tliereof as to it seems just
and reasonable. If objections are filed with the conunission, the conunission shall cause a
pre-hearing conference to be held between all parties, intervenors, and the coimnission
staff in all cases inivolving more than one hundred thousand customers. If objections are
filed with the commission within thirty days after the filing of such report, the application
shall be promptly set down for hearing of testiniony before the commission or be
forthwith referred to an attorney examiner designated by the commission to take all the
testimony with respect to the application and objections which may be offered by any
interested party. The commission shall also fix the time and place to take testimony
giving ten days' written notice of such time and place to all parties. The taking of
testimony shall comrnenee on the date fixed in said notice and shall continue from day to
day until completed. The attorney examiner inay, upon good cause shown, grant
continuances for not more than three days, excluding Saturdays, Sundays, and holidays.
The comniission may grant continuances for a longer period than three days upon its
order for good cause shown. At any hearing involving rates or charges sought to be
iuci-eased, the burden of proof to show that the increased rates or charges are just and
reasonable shall be on the public utility. When the taking of tesfimony is completed, a
full and coniplete record of such testimony noting all objections rnade and exceptions
taken by any party or counsel, shall be made, signed by the attorney exaniiner, and filed
with the coinmission. Prior to the formal consideration of the application by the
eommission and the rendition of any order respecting the prayer of the application, a
quorum of the commission shall consider the recommended opinion and order of the
attorney examiner, in an open, fomlal, public proceeding in which an overview and
explanation is presented orally. Thereafter, the coimnission shall make such order
respecting the prayer of such application as seems just and reasonable to it. In all
proceedings before the connnission in which the taking of testimony is required, except
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when heard by the connnission, attorney exaininers shall be assigned by the conmlission
to take such testimony and fix the tinie and place therefor, and such testiniony shall be
taken in the manner prescribed in this section. All testnnony shall be under oath or
affinnation and taken down and transcribed by a reporter and made a part of the record in
the case. The conunission may hear the testimony or any part thereof in any case without

having the same referred to an attorney exaniiner and may take additional testimony.
Testimony shall be taken and a record made in accordance with such general niles as the
connnission prescribes and subject to such special instructi.ons in any proceedings as it,

by order, directs.
Effective Date: 01-11-1983

4909.42 Commission fails to issue timely order.
If the proceeding on an application filed with the public utilities commission under
section 4909.18 of the Revised Code by any public utility requesting an increase on any
rate, joint rate, toll, classification, cliarge, or rental or requesting a cl-iange in a regulation
or practice affecting the same has not been concluded and an order entered pursuatrt to
section 4909.19 of the Revised Code at the expiration of two hundred seventy-five days
from the date of filing the application, the proposed increase shall go into effect upon the
filing of an undertaking by the public utility. The undertaking shall be filed with the
commission and shall be payable to the state for the use and benefit of the customers
affected by the proposed increase or change. The undertaking must be signed by two of
the officers of the utility, under oath, and must contain a pronzise to refiand any amounts
collected by the utility over the rate, joint rate, toll, classification, charge, or rental, as
detennined in the final order of the con7mission. All refunds shall include interest at the
rate stated in section 1343.03 of the Revised Code. The refand shall be in the fonn of a
temporary reduction in rates following the final order of the commission, and shall be
aceomplished in such maimer as shall be prescribed by the commission in its final order.
The conunission shall exercise continuing and exclusive jurisdiction over such refunds. If
the public utilities connnission has not entered a final order within five hundred forty-five
days from the date of the filing of an application for an increase in rates under section
4909.18 of the Revised Code, a public utility shall have no obligation to make a refund of
amounts collected after the five hundred forty-fifth day whieh exceed the amounts
authorized by the eominission's final order. Nothing in this section shall be construed to
mitigate any duty of the commission to issue a final order under section 4909.19 of the

Revised Code.
Effective Date: 07-06-2001

4928.141 Distribution utilitv to provide standard service offer.
(A) Beginning 7anuary 1, 2009, an electric distribution utility shall provide consumers,
on a comparable and nondiscriminatory basis within its certified tei-ritory, a standard
service offer of all competitive retail electric services necessary to maintain essential
electric service to consumers, ineluding a finn supply of electric generation service. To
that end, the electric distribution utility shall apply to the public utilities commission to
establish the standard service offer in accordance with section 4928.142 or 4928.143 of
the Revised Code and, at its discretion, may apply siinultaneously under botl7 sections,
except that the utility's first standard service offer application at minimuin shall include a
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filing under section 4928.143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928.142 or 4928.143 of the Revised Code, shall
serve as the utility's standard service offer for the purpose of compliance with this
section; and that standard service offer shall serve as the utility's default standard service
offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the
foregoing provision, the rate plan of an electric distribution utility shall continue for the
purpose of the utility's compliance with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable,
pursuant to division (D) of section 4928.143 of the Revised Code, any rate plan that
extends beyond Deeember 31, 2008, shall continue to be in effect for the subject electric
distribution utility for the duration of the plan's term. A standard service offer under
section 4928.142 or 4928.143 of the Revised Code shall exclude any previously
authorized allowances for transition costs, with such exclusion being effective on and
after the date that the allowance is scheduled to end under the utility's rate plan.
(B) The cornmission shall set the time for hearing of a frling under section 4928.142 or
4928.143 of the Revised Code, send written notice of the hearing to the electric
distribution utility, and publish notice in a newspaper of general circulation in each
county in the utility's certified territory. The commission shall adopt rules regarding
filings under those sections.
Efl'ective Date: 2008 SB221 07-31-2008

4928 .142 Standard generation service offer price - competitive bidding.
(A) For the purpose of complying witli section 4928.141 of the Revised Code and subject
to division (D) of this section and, as applicable, subject to the rate plan requirement of
division (A) of section 4928.141 of the Revised Code, an electric distribution utility may
estabhsli a standard service offer price for retail electric generation service that is
delivered to the utility wider a market-rate offer.
(1) The market-rate offer shall be detennined through a competitive bidding process that
provides for all of the following:
(a) Open, fair, and transparent competitive solicitation;
(b) Clear product definition;
(c) Standardized bid evaluation criteria;
(d) Oversight by an independent third party that shall design the solicitation, administer
the bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this

section are met;
(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. No generation supplier shall be prohibited from participating in the bidding

process.
(2) The public utilities conlmission shall niodify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of
bidders, which rules shall foster supplier participation in the bidding process and shall be
consistent witli the reqrurements of division (A)(1) of this section.
(B) Prior to initiating a competitive bidding process for a market-rate offer under division
(A) of this section, the electric distribution utility shall file an application with the
commission. An electric distzibution utility may file its application with the conmiission
prior to the effective date of the commission rules requircd under division (A)(2) of this
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section, and, as the commission detennines necessary, the utility shall inunediately
confonn its filing to the rules upon their taking effect. An application under this division
sha11 detail the electric distribution utility's proposed compiiance with the requirements
of division (A)(1) of this section and with eoimnission rules under division (A)(2) of this
section and demoiistrate that all of the following requn•einents are met:
(1) The electric distribution utility or its transmission service affiliate belongs to at least
one regional transmission organization that has been approved by the federal energy
regulatory comrnission; or there otherwise is comparable and nondiscriminatory access to
the electric transmission grid.
(2) Any such regional transmission organization has a market-monitor function and the
ability to take actions to identify and mitigate market power or the electric distribution
utility's market conduct; or a similar market monitoring function exists with
commensurate ability to identify aud monitor market conditions and initigate conduct
associated with the exercise of market power.
(3) A published source of information is availalile publicly or through subscription that
identifies pricing information for traded electricity on- and off-peak energy products that
are contracts for delivery beginning at least two years from the date of the publication
and is updated on a regular basis. The commission shall initiate a proceeding and, within
ninety days after the application's filing date, shall deterniine by order whether the
electric distribution utility and its market-rate offer meet all of the foregoing
requireinents. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the
eoimnission in the order shall direct the electric distribution utility regarding how any
deficiency may be remedied in a timely manner to the coinmission's satisfaction;
otherwise, the electric distribution utility shall withdraw the application. However, if such
remedy is inade and the subsequent finding is positive and also if the electric distribution
utility made a simultaneous filing under this section and section 4928.143 of the Revised
Code, the utility shall not initiate its conipetitive bid until at least one hundred fifty days
after the filing date of those applications.
(C) Upon the completion of the competitive bidding process authorized by divisions (A)
and (B) of this section, including for the purpose of division (D) of this section, the
comrnission shall select the least-cost bid winner or wimiers of that process, and such
selected bid or bids, as prescribed as retail rates by the commission, shall be the electric
distribution utility's standard service offer unless the commission, by order issued before
the third calendar day following the conclusion of the competitive bidding process for the
market rate offer, detei7nines that one or more of the following criteria were not met:
(1) Each portion of the bidding process was oversubscribed, such that the ainomit of
supply bid upon was greater than the amount of the load bid out.
(2) There were four or more bidders.
(3) At least twenty-five per cent of the load is bid upon by one or more persons othcr than
the electric distribution utility. All costs incurred by the electric distribution utility as a
result of or related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and oapacity and the
costs of all other products and services procured as a result of the competitive bidding
process, sliall be timely recovered tln•ough the standard service offer price, and, for that

11



purpose, the commission shall approve a reconciliation mechanism, otlier recovery
mechanism, or a combination of such mechanisms for the utility.
(D) The first application filed under this section by an electric distribution utility that, as
of July 31, 2008, directly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that utility's
standard service offer load for the first five years of the market rate offer be
competitively bid under division (A) of this section as follows: ten per cent of the load in
year one, not more tlian twenty per cent in year two, thirty per cent in year three, forty per
cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through
five. The standard service offer price for retail electric generation service under this first
application shall be a proportionate blend of the bid price and the generation service price
for the remaining standard service offer load, which latter price shall be equal to the
electric distribution utility's most recent standard service offer price, adjusted upward or
downward as the commission determines reasonable, relative to the jurisdictional portion
of any known and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:
(1) The electric distribution utility's prudently incurred cost of fuel used to produce

electricity;
(2) Its prudently incurred purchased power costs;
(3) Its prudently incurred costs of satisfying the supply and demand portfolio
requireinents of this state, includuig, but not limited to, renewable energy resource and
energy efficiency requirenients;
(4) Its costs prudently incuired to comply with enviromnental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described
in division (D) of this section, the commission shall include the benefits that may become
available to the electric distribution utility as a result of or in comiection with the costs
included in the adjustnient, including, but not limited to, the utility's receipt of emissions
credits or its receipt of tax benefits or of otlier benefits, and, accordingly, the commission
may impose such conditions on the adjust nent to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also
determine how such adjustments will affect the electric distribution utility's return on
coimnon equity that inay be achieved by those adj ustments. The commission shall not
apply its consideration of the return on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the electric distribution
utility to earn a return on common equity that is significantly in excess of the return on
common equity that is earned by publicly traded coinpanies, including utilities, that face
cornparable business and financial risk, with such adjustments for capital stiucture as
may be appropriate. The burden of proof for demonstrating that significantly excessive
earnings will not occur shall be on the electric distribution utility. Additionally, the
commission may adjust the electric distribution utility's most recent standard service
offer price by such just and reasonable amount that the commission determines necessary
to address any emergency that threatens the utility's flnancial integ»ty or to ensure that
the resulting revenue available to the utility for providing the standard service offer is not
so inadequate as to result, directly or indirectly, in a taking of property without
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eompensation pursuant to Section 19 of Article I, Ohio Constitution. The electric
distribution utility has the burden of demonstrating that any adjustment to its most recent
standard service offer price is proper in aceordanee with this division.
(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requir$ment of this section, the comrnission may alter
prospectively the proportions specified in that division to mitigate any effect of an abrupt
or significant change in the electric distribution utility's standard service offer price that
would otherwise result in general or with respect to any rate group or rate schedule but
for such alteration. Any such alteration shall be made not more often than annually, and
the commission shall not, by altering those proportions and in any event, including
because of the leugth of tinic, as authorized under division (C) of this section, taken to
approve the market rate offer, cause the duration of the blending period to exceed ten
years as counted from the effective date of the approved market rate offer. Additionally,
any such alteration shall be lirnited to an alteration affecting the prospective proportions
used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.
(F) An electric distribution utility that has received commission approval of its first
application under division (C) of this section shall not, nor ever shall be authorized or
required by the commission to, file an application msder section 4928.143 of the Revised

Code.
Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008

4928 143 Application for approval of electric security plan - testing.
(A) For the put-pose of coinplying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities cormnission approval of an
electric security plan as preseribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the commission determines necessary, the utility
irmnediately shall conform its filing to those rules upon their taking effect.
(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:
(1) An electric security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a teini
longer than three years, it may include provisions in the plan to pemiit the cominission to
test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission tei linates the plan as authorized
under that division.
(2) The plan may provide for or include, without limitation, any of the following:
(a) Automatic recovery of any of the foliowing costs of the eiectric disttibution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied timder the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including ptu•chased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;
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(b) A reasonable allowance for construction work in progress for any of the electr•ic
distribution utility's cost of constriueting an electric generating facility or for an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incun-ed or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
eoimnission rnay authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility constivction
shall be authorized, liowever, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections subniitted by the
electric distribution utility. Further, no such allowance shall be authorized unless the
facility's constn.tction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.
(c) The establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the coininission adopts under
division (B)(2)(b) of this section, and is newly used and useful on or after January 1,
2009, which surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered tlirough a surcharge under division (B)(2)(b) of this section.
I-Iowever, no surcharge shall be authorized unless the comniission first determines in the
proceeding that there is need for the facility based on resource planning projections
submitted by the electric distribution utility. Additionally, if a surcharge is authorized for
a facility pursuant to plan approval under division (C) of this section and as a condition of
the continuation of the surcharge, the electric distaibution utility shall dedicate to Ohio
consuniers the capacity and energy and the rate associated with the cost of that facility.
Before the commission authorizes any surcharge pursuant to this division, it may
consider, as applicable, the effects of any decommissioning, deratings, and retirements.
(d) '1'erms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;
(e) Automatic increases or decreases in any component of the standard service offer
price;
(f) Provisions for the electric distribution utility to securifize any phase-in, inclusive of
carrying charges, of the utility's standard service offer piice, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code; and provisions for the
recovery of the utility's cost of securitization.
(g) Provisions relatiug to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of sucli service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;
(h) Provisions regarding the utility's distribution service, includ'nig, without limitation
and notwithstanding any provision of'fitle XLIX of the Revised Code to the contrary,
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provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter may include a
long-tenn energy delivery infrastructure modeniization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure
modeinization. As part of its detennination as to whether to allow in an electric
distribution utility's electric security plan nnclusion of any provision described in division
(B)(2)(h) of this section, the comrnission shall examine the reliability of the electric
distribution utility's distribution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its

distribution systeni.
(i) Provisions under which the electric distribution utility rnay iniplement econoniic
development, job retention, and energy efficiency programs, which provisions may
allocate program costs across all classes of customers of the utility and thosc of electric
distribution utilities in the same holding company system.
(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not later than one liundred fifty days after the application's filing date and, for
any sLibsequent application by the utility under this section, not later than two hundred
seventy-five days after the application's filing date. Subject to division (D) of this
section, the couunission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, ineluding its pricing and all other teinis and conditions, including any defelTals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or (c) of this section, the commission shall ensure that
the benefits derived for any puipose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.
(2)(a) If the comrnission modifies and approves an application under division (C)(1) of
this section, the electric distribution utility may withdraw the application, thereby
tenninaring it, and may file a new standard service offer under this section or a standard
service offer imder section 4928.142 of the Revised Code.
(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
coinmission shall issue such order as is necessary to continue the provisions, terms, and
eonditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively.
(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the puipose of its
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compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in efFect until the date scheduled under tihe rate plan for its expiration,
and that portion of the electlic security plan sliall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
I3owever, that utility may include in its electric security plan under this section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferxal of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation
period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.
(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effeotive date of the plaii, the
conmiission shall test the plan in the fourtli year, and if applicable, every fourth year
thereafter, to determine wliether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any fature recovery of deferrals,
continues to be niore favorable in the aggregate and during the remaining tenn of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The coinmission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a retutn on common equity that is significantly in excess
of the return on common equity that is likely to be eanied by publicly traded companies,
including utilities, that face cornparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The burden of proof for
demonstrating that significantly excessive earnings will not occur shall be on the electi-ic
distribution utility. If the test results are in the negative or the coininission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the conunission may teniiinate the electric security plan, but not
until it shall have provided interested parties with notice and an opportunity to be heard.
The coimnission may impose such conditions on the plan's tennination as it considers
reasonable and necessary to aeconunodate the transition from an approved plan to the
more advantageous alternative. In the event of an electric security plan's terniination
pursuant to this divisio3i, the coimnission shall permit the continued deferral and phase-in
of any aniounts that occurred prior to that termination and the recovery of those ainounts
as contemplated under that electric security plan.
(F) With regard to the provisions that are included in an electric security plan under this
section, the commission shall consider, following the end of each aimual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
eained return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was eained during the saine period by
publicly traded companies, including utilities, that face comparable business and financial
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risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirenients of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall bc on the electric distribution utility. If the conunission finds that such adjustments,
in the aggregate, did result in significantly excessive eamings, it shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric
distribution utility sliall have the right to terminate thc plan and imniediately file an
application pursuant to section 4928.142 of the Revised Code. Upon terniination of a plan
under this division, rates shall be set on the same basis as specified in division (C)(2)(b)
of this section, and the commission sliall perinit the continued defen-al and phase-in of
any amounts that occurred prior to that terniination and the recovery of those amounts as
contemplated under that electric security plan. In making its determination of
significantly excessive eamings under this division, the commission shall not consider,
directly or ind'n-ectly, the revenue, expenses, or earnings of any affiliate or parent
company.
Effective Date: 2008 SB221 07-31-2008

4928.144 Phase-in of electric distribution utility rate or price.
The public utilities commission by order may authorize any just and reasonable phase-in
of any electric distribution utility rate or price established under sections 4928.141 to
4928.143 of the Revised Code, and inclusive of carrying charges, as the commission
considers necessary to ensure rate or price stability for consumers. If the conmlission's
order includes such a pliase-in, the order also shali provide for the creation of regulatory
assets pursuant to generally accepted accounting principles, by authorizing the deferral of
incurred costs equal to the amount not collected, plus carrying charges on that amount.
Further, the order shall authorize the collection of those deferrals tluough a
nonbypassable surcharge on any such rate or price so established for the electric
distribution utility by the commission.
Effective Date: 2008 SB221 07-31-2008

4928.38 Commencing and terminating transition revenues.
Pursuant to a transition plan approved rmder section 4928.33 of.the Revised Code, an
electric utility in this state may receive transition revenues under sections 4928.31 to
4928.40 of the Revised Code, beginning on the starting date of competitive retail electric
service. Except as provided in sections 4905.33 to 4905.35 of the Revised Code and this
chapter, an electric utility that receives such transition revenues shall be wholly
responsible for how to use those revenues and wholly responsible for whether it is in a
competitive position aiier the market developnlent period. The utility's receipt of
transition revermes shall terniinate at the end of the market development period. With the
tennination of that approved revenue source, the utility shall bc fully on its own in the
competitive market. '1"he commission shall not autliorize the receipt of transition revenues
or any equivalent revenues by an electric utility except as expressly authorized in sections
4928.31 to 4928.40 of the Revised Code.
Effective Date: 10-05-1999
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4928.39 lletermining total allowable transition costs.
Upon the filing of an application by an electric utility under scction 4928.31 of the
Revised Code for the opportunity to receive transition revenues under sections 4928.31 to
4928.40 of the Revised Code, the public utilities conunission, by order under section
4928.33 of the Revised Code, shall determine the total allowable ainount of the transition
costs of the utility to be received as transition revenues under those sections. Such
amount shall be the just and reasonable transition costs of the utility, which costs the
commission finds ineet all of the following criteria:
(A) The costs were prudently incurred.
(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail
eleetrie generation service provided to electric consumers in this state.
(C) The costs are utirecoverable in a cornpetitive market.
(D) The utility would otherwise be cntitled an opportunity to recover the costs. 'Transition
costs under this section shall include the costs of employee assistance under the employce
assistance plan included in the utility's approved transition plan under seetion 4928.33 of
the Revised Code, which costs exceed those costs contemplated in labor contracts in
ef fect on the effective date of this section. Further, the comrnission's order under this
section shall separately identify regulatory assets of the utility that are a par-t of the total
allowable aniount of transition costs determined under this section and separately identify
that portion of a transition charge detennined under section 4928.40 of the Revised Code
that is allocable to those assets, which portion of a transition charge shall be subject to
adjustment only prospectively and after Deceinber 31, 2004, wiless the commission
authorizes an adjustment prospectively with an earlier date for any customer class based
upon an earlier termination of the utility's market development period pursuant to
division (13)(2) of section 4928.40 of the Revised. Code. The electric utility shall have the
burden of demonstrating allowable transition costs as authorized under this section. The
commission may inipose reasonable conimitnients upon the utility's collection of the
transition revenues to ensure that those revenues are used to eliminate the allowable
transition costs of the utility during the market development period and are not available
for use by the utility to achieve an undue competitive advantage, or to impose an undue
disadvantage, in the provision by the utility of regulated or unregulated products or
services.
Effective Date: 10-05-1999

PRIOR VERSION 4928.14 effective 10-05-99 through (2008 SB221) 07-31-2008
(A) After its market developnzent period, an electric distribution utility in this state shall
provide consutners, on a consunxers, on a conzpar•able and nondiscrinvinatory basis
within its certified territory, a nzarket-based its certifaed ter•ritory, a naarket-based
standar-d service offer of all conspetitive retail electric services necessary to rnahatain

essential electric service to consutners, including a firn2 supply of electric generation
service such offer shall be fzled with the public utilities conamission under section
4909.18 of the Revised Code

(B) After that rnarket developnaent period, each electric distribution utility also shall offer
custonzers 14'itlun its certified territory an option to purchase conapetitive retail electric
service the price of which is deterrnined through a conapetitive bidding process. Prior to
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.Tanuary 1, 2004, the conunission shall adopt rules concerning the conduct of the
competitive bidding process, including the information requirements necessary for
customers to choose this option and the requiremezts to evaluate qualified bidders. T17e
conznzission rnay require that the conzpetitive bidding process be reviewed by an
independent third pariy. No generation supplier shall be prohfbited frrorn participating in
the bidding process, provided that any winning bidder shall be considered a certified
supplier for purposes qf obligations to customers. At the election of the electric
distribution utility, and approval of the commission, the competitive hidding option under
this division may be used as the nzarket-based standard offer required by.divis•ion (A) of
this section. The commission nzay deternaine at any tinae that a competitive bidding
process is not required, ifotJzer means to accomplish generally the sarne option,for

customers is readily available in the nzarket and a reasonable nzeans• for customer
participation is developed.

(C) After the market development period, the failure of a supplier to provide retail
electric generation service to customers ivithin the certified ter-ritor•y of the electric
distributiori utility shall result in the supplier's customers, after reasonable notice,
defaulting to the utility's standard service offer filed under division (A) of this section
until ihe custonzer chooses an alternative supplier. A supplier is deemed under this
division to have failed to provide such service if the commission finds, qfter reasonable
notice aruf opportunity for hearing, that any of the folloiving conditions are met.

(1) The supplier has defaulted on its contracts with customers, is in receivership, or has
ftled for bankruptcy.

(2) The supplier is no longer capable of providhag the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for
such period of time as may be reasonably specifted by commission rule adopted under
division (1) of section 4928.06 of the revised code.

(-F) The supplier's ce•tification has been suspended, conditionally rescinded, or rescinded
under division (D) ofsection 4928.08 qfthe revised code.

148 v S 3. Eff 10-5-99
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4928.02 State policy.
It is the policy of this state to do the following throughout this state
(A) Ensure the availability to consmners of adequate, reliable, safe, efticient,
nondiscriminatory, and reasonably priced retail electric service;
(B) Ensure the availability of unbimdled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they
elect to nieet their respective needs;
(C) Ensure diversity of electricity supplies and suppliers, by giving coiisunie-s effective
choices over the selection of those supplies and suppliers and by encouraging the
development of distributed and small generation facilities;
(D) Encourage innovation and market access for cost-effective supply- and demand-side
retail electric service including, but not limited to, demand-side management, time-
differentiated pricing, and implementation of advanced metering infrasriucture;
(E) Encourage cost-effective and efficient access to infonnation regarding the operation
of the tiansmission and distribution systems of electric utilities in order to promote both
effective customer choice of retail electric service and the dcvelopment of performance
standards and targets for service quality for all consumers, including annual achievement
reports written in plain language;
(F) Ensure that an electric utility's transmission and distribution systems are available to
a custoiner-generator or owner of distributed generation, so that the customer-generator
or owner can niarket and deliver the electricity it produces;
(G) Recognize the continuing emergence of competitive electricity markets through the
development and implementation of flexible regulatory treatxnent;
(I-1) Ensure effective competition in the provision of retail electric service by avoiding
anticonlpetitive subsidies flowing frorn a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric
service, and vice versa, including by prohibiting the recovery of any generation-related
costs througll distribution or transmission rates;
(I) Ensure retail electric service consurners protection against unreasonable sales
practices, market deficiencies, and market power;
(J) Provide coherent, h•ansparent means of giving appropriate incentives to technologies
that can adapt successfully to potential environniental mandates;
(K) Encourage implementation of distributed generation across customer classes through
regular review and updating of administrative rules goven7ing critical issues such as, but
not limited to, interconnection standards, standby charges, and net metering;
(L) Protect at-risk populations, including, but not limited to, when considering the
implementation of any new advanced energy or renewable energy resource;
(M) Encourage the education of small business owners in this state regarding the use of,
and encourage the use of, energy efficiency prograins and alternative energy resources in
their businesses;
(N) Facilitate the state's effectiveness in the global economy. In cairying out this policy,
the commission shall consider rules as they apply to the costs of electric distribution
infrastructure, including, but not limited to, line extensions, for the purpose of
development in this state.
Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4903.17 Order in case of stay.
The supreme cotirt, in case it stays or suspends the order or decision of the public utilities
conunission in any nratter affecting rates, joint rates, fares, tolls, rentals, charges, or
classifications, may also by order direct the public utility or railroad affected to pay into
the hands of a trustee to be appointed by the court, to be held until the final determination
of thc proceeding, timder such conditions as the court prescribes, all suins of money
collected in excess of the sums payable if the order or decision of the commission had not
been stayed or suspended.
Effective Date: 10-01-1953
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Coinpany for
Approval of its Electric Security Plan; an
Amendrnent to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Gerrerating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation

Plan.

The attorney exarniner finds:

(1)

(2)

(3)

Case No, 08-917-EL-SSO

Case No. 08-918-EL-SSO

ENTRY

Colunzbus Southern Power Company and Ohio Power
Company (AEP) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Conunission.

On July 31, 2008, AEP filed an application for a standard service
offer (SSO) pursuant to Section 4928.141, Revised Code. This
application is for an electric security plan in accordance with
Section 4928.143, Revised Code.

The attorney examiner notes that AEP's application was filed on
the same day as applications for SSOs filed by Duke Energy
Ohio, Inc. (Duke), and Ohio Edison Company, 'Phe Cleveland
Electric Illuminating Company and The Toledo Edison
Company (FirstEnergy): As required, each applicant served its
SSO application upon the parties to its last rate stabilization
plan proceeding. A review of these service lists indicates
nurnerous comui-ton intervenors to the applicants' rate
stabilization plan proceedings. It may be assumed from this
review that there will be similar common intervenors to the SSO
proceedings. 'I"he SSO applications also include alterrrative
energy, renewable energy, enerf,ry efficiency and economic
development provisions which may result in intervention by

,Pnis ia to ciwti.i,^ r?7i<.^ are an
accurate n^(1 corql,^ru of a c: rsa file
flocanenu d.elivarod in rha rErrula.z: c©uz-se of uniness
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08-917-EL-SSOet al. -2-

other interested parties. Therefore, in order to avoid undue
burdens and prejudice to these potential comxnon intervenors,
the attorney examiners have staggered tale hearings in the three
SSO proceedings. The FirstEnergy proceeding will be the first
hearing because it appears from its application that FirstEnergy
no longer owns any generation capacity a.nd it inay be necessary
for FirstEnergy to arrange for such capacity within a reasonable
period prior to January 1, 2009, in the event that the
Commission approves its electric security plan. Due to staff
availability and schedules, Duke will be the next hearing on the
schedule. Therefore, AEP will be the third hearing scheduled.
This schedule, if maintained, will allow the Conunission to issue
an order on all three SSO applications within the 150-day tiine
period required by Section 4928.143, Revised Code.

(4) Accordingly, the following schedule is established for this

proceeding:

(a) Motions to intervene should be filed by

September 4, 2008.

(b) A technical conference should be scheduled to allow
interested persons the opportunity to better
understand AEP's application. The conference will
be held on August 19, 2008, at 10:00 a.m., at the
offices of the Comniission, 180 East Broad Street,
11th Floor,l-learing Room 11-E, Columbus, Ohio.

(c) Testimony on behalf of intervenors should be filed
by October 17, 2008.

(d) Testimony on behalf of the Commission staff should
be filed by October 24, 2008.

(e)

(0

Oiscovery requests, except for notices of deposition,
should be served by October 21, 2008.

The evidentiary hearing shall commence on
Novenlber 3, 2008, at 10:00 a.m., at the offices of the
Commission, I-learing Room 11-C, 180 E. Broad
Street, Columbus, Ohio.
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08-917-EL-SSOet al. -3-

(5) Local public hearings will be scheduled, and publication of
notice required, by subsequent entry.

(6) In light of the time frame for preparation for the hearing in this
matter, the examiner requires that, in the event that any motion
is made in this proceeding, any memoranda contra shall be
required to be filed within five business days after the service of
such motion, and any reply mernorandum within three business
days after the service of a memorandum contra. Paragraph (B)
of Rule 4901-1-07, O.A.C., which perinits three additional days
to take action if service is made by mail, will not apply. Parties
are encouraged to take advantage of paragraph (C) of Rule
4901-1-05, O.A.C., which provides that service of pleadings may
occur by facsimile transmission or electronic message. In
addition, response time for discovery should be shortened to 10
days. Discovery requests and replies shall be served by hand
delivery, e-mail or facsimile (unless otherwise agreed by the
parties). An attorney serving a discovery request shall attempt
to contact the attorney upon whom the discovery request will
be served in advance to advise him/her that a request will be
forthcoming (unless otherwise agreed by the parties). To the
extent that a party has difficulty responding to a particular
discovery request within the 10-day period, counsel for the
parties sltould discuss the problem and work out a mutually
satisfactory solution.

It is, therefore,

ORDERED, That the procedural schedule for this proceeding be adopted as set

forth in Finding (4). It is, further,

ORDERED, That a tecimical conference will be held on August 19, 2008, at
10:00 a.m., at the offices of the Commission, 180 East Broad Street, 11th Floor, I iearing
Room 11-E, Columbus, Ohio. It is, further,

ORDERED, That the evidentiary hearing in this proceeding commence on
Noventber 3, 2008, at 10:00 a.m., at the offices of the Commission, Hearing Room 11-C, 180

E. Broad Street, Coluarbus, Ohio. It is, further, i
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ORDERED, That a copy of this entry be seraed upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

By: Kimberly W.
Attorney Lxaminer

Entered irt the Journal

AUQ 5 2008

/1 .9'^"J

Rene6 J. Jenkins
Secretary

-4-
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BETORB

THB PUBLIC UTILITIBS COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southem Power Company for Approval of )
an Ilectric Security Plan; an Amendment to ) Case No. 08-917-EL-SSO
its Corporate Separation Plan; and the Sale or )
Transfer of Certain Generating Assets. }

In the Matter of the Application of Ohio )
Power Company for Approval of its Electric ) Case No. 08-918-EL-SSO
Security Plan; and an Amendment to its ^
Corporate Separation Plan.

ENTRY

fihe attomey examiner finds:

(1) On July 31, 2008, Columbus Southem Power Company and
Ohio Power Company (AEP-Ohio) each filed an application for
a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. Each application is for an electric security plan
in accordance with Section 4928.143, Revised Code.

(2) By entry issued August 5, 2008, the attorrtey examiner
established a procedural schedule for these proceedings.

(3) On August 28, 2008, the office of the Ohio Consumers' Counsel,
the Ohia Environmental Council, The Sierra Club Ohio Chapter
and Ohio Partners for Affordable Energy jointly filed a motion
for a continuance of the hearing and extensions of time. The
movants request a 60-day continuance of the hearing date and
other deadlines established in the proceedings. In the
alternative, the movants request a 15-day continuance and
extension of the schedule.

(4) On September 2, 200$, AEP-Ohio filed a memorandum contra
the joint motion to continue the hearing and the extensions.

(5) The examiner finds that it is appropriate to allow the parties
additional time to prepare for the hearing in these proceedings.
However, in light of the statutory deadline for resolution of
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08-917-EL-SSOet al. -2-

these issues, the examiner will only grant a continuance of 14
days. Therefore, the schedute for the proceedings shall now be
as follows:

(a) Testimony on behalf of intervenors should be filed
by October 31, 2008.

(b) Discovery requests, except for notices of deposition,
should be served by November 3, 2t108.

(c) Testimony on behalf of the Conunission staff should
be filed by November 7, 2008.

(d) A procedural conference shall be scheduled for
November 10, 2008, at 10:00 a.m., at the office of the
Commission, in Hearing Room 11-C,180 East Broad

Street, Columbus, Ohio.

(e) The evidentiary hearing shall commence on
November 17, 2008, at 10:00 a.m., at the office of the
Commission, Hearing Room 11-C, 180 East Broad
Street, Columbus, Ohio.

(6) Local hearings will be scheduled, and publication of notice
required, by subsequent examiner entry.

(7) It has come to the attention of the examiner that various
pleadings in these proceedings have been submitted to the
Commission s docketing division in electronic, format. Rule
4901-1-02, Ofuo Administrative Code, only allows for the filing
of hard copies of pleadings or, under specified circumstances,
by facsimile filings followed by hard copies. Electronic filing
has been specifically authorized by Conunission entry in
limited situations. Electhronic filing has not been authorized in
these proceedings. Therefore, such filings do not comply with
the Commission's rules and should not have been accepted.
However, in order to avoid any inequitable effect of this error
on any party, the examiner will allow parties who have filed
pleadings electronically to refile those same pleadings pursuant
to the standard rules. If a party refiles such a dcxument by no
later than September 12, 2008, then such document will be
deemed to have been received on the date when the electronic
copy was initially accepted by the docketing division.
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(8) All parties are reminded that 20 copies of all pleadings should
be filed with the docketing divisioFn The parties are
encouraged to arrange for eIectronic service among thern.selves.
If electronic service is agreed to, the parties are also directed to
provide electronic copies to the examiners.

It is, t2ierefore,

-3-

ORDEP.ED, That the evidentiary hearing in these proceedings be continued until
November 17, 2008, and that the procedural schedule be extended as set forth in finding

(5). It is, further,

ORDERED, That the parties comply with the filing and service requirements set
forth in findings (7) and (8). It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILTTTES COMMISSION OF UFiIO

reta See
Attorney Examiner

v

Entered in the Journal
0 0 ^ 1QQ8

fi'z^' 9=^-^-'
Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTII.ITTES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Soud-Iern Power Company and
Ohio Power Company for Authority to

Authority to Modify the Expiration Dates
on Certain Rate Schedules and Riders.

Case No. 08-1302-EL-ATA

FINDING AND ORDER

The Comrnission finds:

(1) Columbus Southern Power Company (CSP) and Ohio Power
(OP) (collectively, the Companies) are Ohio corporations
engaged in the business of providing electric service to
customers in Ohio and, as such, are public utilities as
defined by Sections 4905.02 and 4905.03(A)(4), Revised

Code.

(2) On December 15, 2008, CSP and OP filed an application to
modify the expiration dates on certain rate schedules and
riders in order to reflect the continuation of current standard
service offer schedules until new schedules are approved by
the Commission pursuant to the Companies' applications to
establish an eleclrie security plan currently pending in Case
Nos. 08-917-EL-SSO and 08-918-EL-SBO i The Companies
state that, without a Commission order authorizing new
rates for standard service offer generation service before the
end of the year, the modification is necessary given that the
current standard service offer schedules and riders are
scheduled to expire on December 30, 2008.

(3) The appIication requests that the modified standard service
offer schedules remain in effect until the Companies file new
standard service offer schedules upon approval of the
Commission of its electric security plan, or until the last
billing cycle of January 2009, whichever occurs first in tirne.

1 In the Matter of the Application of Co[umbus Southern Po•rerer Co. for Approval of its EIectric Securitg Ptan; an

Amendment to its Corporate Separation PEan; and the Sale or Transfer of Certa#n Generating Assets, Case No. 08-

917-EL-SSO; In the Matter of the Application of Ohio Pouaer Co. for Appmvat of its Electrie Security Ptan; and an

Amendment to its Corporate Separation Plan, Caw No. 08-918-EL-SSO.
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08-1302-EL-ATA -2

The Companies explain that the new expiration date will
apply to all standard service offer rate schedules; however,
certain tariff schedules will nevertheless expire at the end of
2008. A complete list of the affected tariff schedules is
attached to the application as Attachment A, which
identifies the proposed modification to each schedule.

(4) The Companies aver that the modification to the expiration
dates will not result in changing any rates in their current
rate schedules.

(5) Section 4928.141(A), Revised Code, requires an electric
utility to apply to the Comrnission to establish the standard
service offer it intends to provide to consumers beginning
January 1, 2009. The standard service offer may be
established in accordance with Sections 4928.142 or 4928.143,
Revised Code. Section 4928.141(A), Revised Code, further
provides that "the rate plan of an electric distribution utility
shall continue for the purpose of the utility's compliance
with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised
Code ***." "Rate plan" is defined in Section 4928.01(A)(33),
Revised Code, as "the standard service offer in effect on the
effective date of the amendment of this section by S.B. 221 of
the 127TS general assembly.". Amended Substitute Senate Bill
221 became effective on July 31, 2008.

(6) Pursuant to Section 4928.141(A), Revised Code, the
Coimnission finds that until a standard service offer is first
approved by the Commission in accordance with Section
4928.142 or Section 4928.143, Revised Code, the electric
utility's standard service offer in effect on July 31, 2008 shall
continue. Therefore, the Companies' standard service offer
rates contained in the tariff schedules in effect on July 31,
2008 should continue from January 1, 2009 until such time as
the Comnussion approves new standard swnc4 offer rates
in accordance with Section 4928.142 or Section 4928.143.

(7) Given the scheduled expiration of the Companies' tariffs, the
Commission finds that the Companies' request to rnodify the
expiration date of the tariffs to continue the Companies'
current standard service offer schedules, until new schedules
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(8)

are approved by the Commission pursuant to the
Companies' pending electric security plan applications, is
consistent with Section 4928141(A), Revised Code, and
should be approved.

The Commission notes that it wiII endeavor to complete its
review of the pending electric security plan applications as
expeditiously as possible; however, given the briefing
schedule establ9shed in the proceeding,Z the Commission
believes.that it would be more reasonable to include in the
tariff schedules the last billing cycle of February 2009 as the
new expiration date. Accordingly, the modified standard
service offer schedules will remain in effect until the
Companies file new standard service offer schedules upon
the Cotnmiss-ion's approval of its electric security pJ.an, or
until the last bilGng cycle of February 2009, whichever date
occurs first.

(9) The Commission finds, as the Companies allege, that the

application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental and does not appear to be
unjust or unreasonable. Therefore, the Commission finds

that it is unnecessary to hold a hearing in this matter.

(10) The Commission finds that the Companies should file
revised tariffs consistent with this order by December 23,
2008. in light of the short timeframe rernaining before these
tariffs by necessity must go into effect, the Commission fmds
that the revised tariffs shall be approved effective with the
commencement of the Companies' January 2009 billing
cycle, contingent upon final review and approval by the
Commission.

It is, therefore,

-s-

QRDERED, That the application of CSP and OP to modify the expira#ion dates on
certain rate schedules and riders in order to reflect the continuation of current standard
service offer schedules is approved as set forth in Findings (7) and (8). It is, further,

2 initial briefs are due on December 30, 2008 and reply briefs are due on January 14, 2009, (Tr. Vol. XIV at
269.)
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ORI?ERED, That CSP and OP be authorized to file in final form four complete
copies of tariffs consistent with this finding and order, and to cancel and withdraw its
superseded tariffs. CSP and OP shall file one copy in this case docket and one copy in
each Company's TRF docket (or may make such filing electronicaIly, as directed in Case
No. 06-900-AU-WVR). The remaining two copies shall be designated for distribution to

Staff. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both the commencement of the Companies _january 2009 billing cycle, and the date upon
which four complete copies of final tariffs are €iled with the Commission. The new tariffs
shalI be effective for services rendered on or after the effective date. It is, furtlter,

ORDERED, That nothing in this Entry shall be binding upon this Commission in
any subsequent investigation or proceeding involving the justness or reasonableness of
any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this entry be served upon CSP and OP.

TT iE PUBLIC L7TILITIE9 COMMISSION OF OHIO

,

Alan R Schriber, Chairman

'^ g^^- e -
Paul A. Centolella

Cheryl L. Roberto

KWB:ct

Entered ir, the Journal

DEC 19 2=

Rene^ J. Jenkins
Secretary
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BEFORE

THE PUSLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southem Power Company and
Ohio Power Company for Authority to

Modify the Expiration Dates on Certain

Rate Schedules and Riders.

Case No. 08-1302-EL-ATA

FINDING AND ORDER

The Coinmission finds:

(1) Columbus 5outherri Power Company and Ohio Power
(collectively, the Companies) are Ohio corporations engaged in
the business of providing electric service to customers in Ohio
and, as such, are public utilities as defined by Sections 4905.02
and 4905.03(A)(4), Revised Code.

(2) On December 15, 2008, the Companies filed an application to
modify the expiration dates on certain rate schedules and riders
in order to reflect the continuation of the standard seryice offer
schedules until new schedules are approved by the Commission
pursuant to the Companies' applications to establish an electric
security plan, currently pending in Case Nos. 08-917-EL.-SSO
and 08-918-EC.-SSO.1 The Companies stated that the
modificati.on was necessary given that the standard service offer
schedules and riders were scheduled to expire on December 30,
2008. In their application,, the Companies also explained that
the modification to the expiration dates would not result in
changing any rates in their current rate schedules.

(3) On December 19, 2008, the Conunission issued a finding and
order approving the Companies' application to modify the
expiration dates on certain rate schedules and riders in order to
reflect the continuation of the standard service offer schedules.
Specifically, the Commission found that, pursuant to Section
4928.141(A), Revised Code, until a standard service offer is first
approved by. the Commission in accordance with Section

1 In the Matter of flte Application of Columbus Southern Power Co. far Apprauat of its Etactric Security Pian; an

Anrend»rent to its Corporate Sepmation Ptan; and Ihe Sale or 17ansfer.of CeHain Generating Assets, Case No. OB•
917-EL-S90; In the Mtatter of the Apptieatian ofOhio Power Ca for Appmaat of its Etectric Secarrty Platr, and an
Amendmant to its Corporate Separation Ptan, Case No. 08-918-EGSSO.

Th;Le Is to certify that the images appearixtg are an
accarate and complete reproduction of a case file
document de?.ivered in the regular course of bueinese.
Techitician ^i?L Date ProceBar^v_.y^J^^d`7
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4928.142 or 4928.143, Revised Code, the electric utility's
standard service offer in effect on July 31, 2008, shall continue.
As such, we concluded that the Companies' standard service
offer rates and tariff scheduies in effect on July 31, 2008, should
continue from January 1, 2009, until such time as we approve
new standard service offer rates in accordance with Section
4928.142 or 4928.143, Revised Code.

(4) Iri the December 19, 2008, order, the Commission also stated
that it would endeavor to complete its review of the pending
electric security plan applications as expeditiously as possible,
and included in the tariff schedules the last biIling cycle of
February 2009 as the new expiration date. Despite our efforts to
complete our review of the pending applications prior to the
last biJling cycle of February 2009, we believe that additional
time is necessary for consideration of the matters addressed
therein. Therefore, the Commission finds that the current
standard service offer schedules should be extended.

(5)

(6)

Accordingly, the modified standard service offer schedules wiIl
remain in effect until the Companies file new standard service
offer schedules upon approval of the Cornmission of its electric
security plan, or until the last billing cycle of March 2009,
whichever date comes first.

The Conunission directs the Companies to file revised tariffs
consistent with this order by Febrnary 28, 2009. In light of the
short timeframe remaining before these tariffs by necessity must
go into effect, the Commission finds that the revised tariffs shall
be approved effective with the commencement of the
Companies' March 2009 billing cycle, contingent upon final
review by the Commission.

It is, therefore,

-2-

ORDERED, That the Companies modify the expiration dates on certain rate
schedules and riders in order to reflect the continuation of the standard service offer
schedules as set forth in Findings (5) and (6). It is, further,

ORDERED, That the Companies be authorized to file in final form four complete
copies of tariffs consistent with this finding and order, and to cancel and withdraw its
superseded tariffs. The Companies shall file one copy in this case docket and one copy in
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each Company's TRF docket (or may make such filing electronically, as directed in Case
No. 06-900-AU-WN7R). The remaining two copies shall be designated for distribution to
Staff.

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both the commencement of the Cornnpanies' March 2009 billing cycle, and the date upon
which four complete copies of final tariffs are filed with the Commission. The new tarlf€s
shall be effective for services rendered on or after the effective date.

ORDERED, That nothing in this finding and order shall be binding upon this
Conunission in any subsequent investigation or proceedar[g involVing the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this entry be served upon aLl parties of record.

THE PUBLIC UTII.ITIFS COMMISSION OF OHIO

Alan R. Schriber, Chairman

Paul A. Centolella

--e tu"L ^2, Yc'.4"

KWB:ct

Valerie A. L,emmie Cheryl L. Roberto

Entered in the Journal

FEB z 5 2DQ9

^^k
Rened J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Tlie Dayton Power and Light Company
for the Creation of a Rate Stabilization
Surcharge Rider and Distribution Rate
Increase.

Case No. 05-276-EL-AIR

OPINiON AND ORDER

The Commission, considerutg the above-entitled applicafion, hereby issues its

opinion and order in this matter,

APPEARANCES:

Paruki, Ireland & Cox, P.L.L., by Charles J. Faruki and Jeffrey S. Sharkey, 500
Courthouse Plaza, S.W.,10 Ludlow Street, Dayton, Ohio 45402, on behalf of Dayton Power
and Light Company.

Jim Petro, Attomey General of the State of Ohio, by Duane W. Luckey, Senior
Deputy Attorney General, by Werner L. Margard, III, Steven A. Reilly and Steven L.
Beeler, Assistant Attorneys General, 180 East Broad Street, Colutnbus, Ohio 43215, on
behalf of the staff of the Public Utilities Conunission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small and
Ann M. Hotz, Assistant Consumers' Counsel, Office of Consumers' Counsel, 10 West
Broad Street, Columbus, Ohio 43215, on behalf of the residential consumers of Dayton
Power and Light Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and
Daniel J. Neilsen, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial
Energy Users-Ohio.

Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Cargill,

Inc.

David C. P.i.-iebolt, 231 W. Lirr.a Street, Findlay, Oh.io 45839, on behalf of Ohio

Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, by M. Howard Petricoff, 52 East Gay Street,

Columbus, Ohio 43215, on behalf of Honda of America Mfg., Inc.

T::.as is to cErtify that the images a.PBeering aze +sn
accnr^te arj:i •an';:9;lcte reproduction ox a case €ile

ciocumwnt- de1lv..rcd in the regular course of business.

Tecknician___^ ^te Proceased ^ ^ `^ ^^^ ^
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representative of each customer class signs the proposed stipulation (DP&L reply at 2,

quoting Dominfon Retail v. Dayton Power and Light, supra, at 17).

The Commission has previously held that it will not require any individual party's
approval of stipulations in order to meet the first criterion of our three-prong standard of

review. Dominion Retail v. Dayton Power and Light, at 18. In considering whether there
was serious bargaining among capable and knowledgeable parties, the Commission
evaluates the level of negotiations that appear to have occurred and takes notice of the
experience and sophistication of the negotiating parties. In this case, it is clear from the
record that all parties participated in negotiations. Neither OCC nor OPAE argue that

they were kept away from the negotiating table. The signatory parties all routinely
participate in complex cases before the Commission and are all represented by counsel
who practice before the Commission on a regular basis. Moreover, although no parties
representing residential consumers signed the stipulation, the signatory parties do
represent a diversity of interests including the utility and industrial and commercial
consumers as well as a competitive retail electric service provider. Therefore, the
Commission finds that the first prong of the test is met by the stipulation.

(2) Does the settlement as a 12ackage benefit ratepgyers and the publlc interest?

DP&L argues that the stipulation provides below-market prices and that the
stipulation protects its standard service offer customers from volatility and rate shock
(DP&L brief at 7-9). DP&L argues that there is no dispute that the stipulation will provide
residential customers $262 million in savings versus projected market rates from 2006

through 2010 (id. at 8).

Moreover, DP&L states that the stipulation will promote competition. According to
DP&L, conducting Voluntary Enrollment Procedure (VEP) one additional time in 2007 will

promote coinpetition (DP&L brief at 9). Moreover, the fact that the increases in the EIR
for 2009 and 2010 are avoidable will increase the shopping credits and promote
competition. Finally, DP&L argues that shopping customers impose costs on DP&L ;
because of its statutory provider of last resort obligation. DP&L argues that the value of
these costs substantially exceeds the unavoidable portions of the rate stabilization charge
and the EIR. In support of this, DP&L cites the testimony of its witness Strunk, who
testified that the right of switclvng customers to return to DP&L's MBSSO is equivalent to
granting customers a financial option to purchase generation from DP&L at a fixed price

(id. at 10-13; DP&L Ex. i3i, at 2-4). According io DP&L, 1,Ir. Strunk's testimony
estabflshed that the value of this option provided to switching customers substantially
exceeds the price of the unavoidable portions of the rate stabilization charge and the EIR

(DP&L brief at 13; DP&L Ex. 13C at 6). Therefore, DP&L argues that the stipulation
promotes competition because the stipulation does not require switching customers to pay
full value for their ability to return to the MBSSO.
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I certify that Intervening Appellees Columbus Southern Power Company's and

Ohio Power Company's Merit Brief and Appendix was served by First Class U.S. Mail

upon counsel identiS ed below for all parties of record this day of March, 2010.

Marvin I. Resnik, Counsel of Record

Janine L. Migden-Ostander
Consrmiers' Counsel
Maureen R. Grady, Counsel of Record
Terry L. Etter
Richard C. Reese
Assistant Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Richard Cordray
Attorney General of Ohio
Duane W. Luckey
Chief, Public Utilities Section
Werner L. Margard III
'Thonias G. Lindgren
John 11. Jones
AssistantAttorneys General
180 East Broad Street
Colunibus, Ohio 43215-3793

Samuel C. Randazzo
Lisa G. McAlister
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