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INTRODUCTION

At its core, this case is about the repayment of debt. Appellee Petrosurance, Inc., is the
sole sharcholder of the Qil and Gas Insurance Company (“Company™), an insurer that defaulted
on numerous obligations when it fell into insolvency. At that point, thé Company had lost the
ability to function as a going concern and could not timely pay its creditors and other debt-
holders. When an insurer has failed as a business enterprise in this manner, the Ohio
Superintendent of Insurance, Appellant Mary Jo Hudson, has the statutory_duly to liquidate the
company’s assets to pay its debts, It has taken the Supcrintendent nearly twenty years to sift
through the Company’s wreckage and repay creditors and other debt-holders merely the principal
of the debts owed.

With the principal of ths?sc obligations paid, a surplus of approximately $13 million
remains. The question here is who is entitled to that money—the creditors and other debt-
holders who are still owed the interest lawfully accruing on their claims over the years, or the
shareholder, who secks to recover the Company’s remaining assets as a return on its investment?

Though the relevant statutes do not explicitly permit or prohibit the payment of intérest in
these circumstances, the larger statutory scheme reveals that the Company’s debts to its creditors -
and other debt-holders should be paid in full, including interest, before the shareholder may take
the remainder. The liquidation statutes must be construed liberally to protect “the interests of
insureds, claimants, creditors, and the public generally,” see R.C. 3903.02(D), and the other
sections make clear that creditors and other debt-holders should be repaid in “full or adequate
funds” before shareholders take aﬁything, see R.C. 3903.42. See also R.C. 3903.02(D)(4)
(providing that only uravoidable losses should be equitably apportioned). When adequate funds
exist to repay these debts fully, as here, interest should be paid. This Coutt’s jurisprudence lends

further support to this interpretation.



While interest does not generally run on claims against an insolvent estale during
liquidation {meaning that creditors and other debt-holders are generally only entitled to recover
the principal of their debts), this rule exists only to maintain the equities in the process. In most
instances, assets are insufficient to pay all creditors iﬁr both principal and interest, so equity
limits the recovery to principal so that all majr obtain a portion of the monies owed. When
sufficient funds exist, though, interest should be paid; creditors’ claims do not Jose their interest-
bearing qualities during liquidation, and these claimants remain entitled to be repaid fully for
their losses. Indeed, the overwhelming majority of jurisdictions that have considered the issue,
including the United States Supreme Court, support paying interest in these circumstances.

Such a rule does not prejudice sharcholders; rather, it preserves the VdisEinclion.betwecn
policyholders and creditors (who contract with insurers expecting to be paid in a timeiy.mauner)
and sharcholders (who take the risk of investment with the hop‘e of sharing in the reward of
profitability). When an insurer becomes insolvent, the shareholders’ gambit bas féiled, to the
detriment of those who innocently did business with them. While shareholders are entitled to
any assets left after all of the company’s debts have been paid, this right does not allow them to
step in and seize funds when creditors and other debt-holders still possess valid claims against
the Company.

Paying sharcholders ahead of creditors and other debt-holders in these circumstances
would violate the purpose of the liquidation statutes and the rules of priority for distributing
liquidated assets, not to men;ion the rules of equity and the fundamental assumptions underlying
the debtor-creditor relationship. For these and other reasons, this Court should reverse the Tenth
District’s decision énd permft the Superintendent to pay the surplus as inferest that accrued

during liquidation to the Company’s creditors and other debt-holders.



STATEMENT OF THE CASE AND FACTS

Because the Court will have to examine the statutory liquidation scheme in detail, this
section explains the relevant statﬁcs before proceeding to the underlying factual and procedural
history of the case.

A. Revised Code Chapter 3903 provides a thorough framework for distributing the
assets of an insolvent insurer in liquidation, with a focus on protecting the rights of
various debt-holders and maintaining equity.

Insurance companies play an iﬁtegral role in the state, national, and global economies. As
the current economic crisis has demonstrated, when an insurer faces financial difficulties, the
effects are widespread. Revised Code Chapter 3903, also known as the Insurers Supervision,
Rehabilitation, and Liquidation Act (*Act”), see R.C. 3903.02(A), creates a system for dealing
with financially troubled insurers, with the aim of restoring them to solvency if at all possible.
These provisions were enacted, and are to be construed liberally, to serve one ouiding purpose—
“the protection of the interests of insureds, claimants, creditors, and the public generally, with
minimum interference with the normal prerogatives of the owners and managers of insurers.”
R.C. 3903.02([)); see id. at (C). In short, the Act exists, above all else, to protect those innocent
individuals and entities adversely affected by the insurer’s instability.

The Ohio Superintendent of Insurance is a central figure in this system, and the Act gives
her numerous powers to help minimize the problems that arise when an insurer’s business falters,
Initially, she regularly monitors the financial stability of insurers operating in the State. When
the Superintendent determines that an insurer is in such condition as to render the continuance of
its business hazardous to the public or the insurer’s policyholders, she may determine to formally

supervise the insurer and provide it with a list of steps to take to avoid such problems. See R.C.

3903.09. If, during this period, the insurer fails to take the steps necessary to ameliorate its



problems in a timely manner, the Superintendent may give the company more time to act, or seek
either to rehabilitale of liguidate the company. See id. at (1)),

The Superintendent may then file a complaint for court-ordered rehabilitation when she
believes that “[t]he insurer is in such condition that the further transaction of business would be
hazardous, financially, to its bolicyholders, creditors, or the public.” R.C. 3903.12(A). In
rehabilitation, the Superiniendent takes possession of the insui‘er’s assets and administers them
under court supervision. Sce R.C. 3903.13(A); see also R.C. 3903.04(E) (requiring all actions
under this chapter to originate in the Franklin County Court of Common Pleas). The
Superintendent has broad powers to rehabilitate the insurer, with the aim of restoring the
company to solvency and stability. See R.C. 3903.14(B) (“The rehabilitator may take such
action as the rchabilitator considers necessary or appropriate to reform and revitalize the
insurer.”).

When an insurer reaches the point of no return and the Superintendent believes that further
rehabilitation efforts “would substantially increase the risk of loss to creditors, policyholders, of
the public, or would be futile, the superintendent may file a motion in the court of common pleas
for an order of Eiquidation.” R.C. 3903.16(A); see R.C. 3903.17 (listing the grounds for
liquidation to be ordered). 1I the court agrees that liquidation is appropriate, see R.C. 3903.18,
the Superintendent assumes duties and broad powers to liquidate the insurer’s assets and repay
creditors and other debt-holders, subject to court approval, see R.C. 3903.21; R.C. 3903.25(B).
These powers include the ability to sell or otherwise dispose of the insurer’s pfoperty, see R.C.
3903.21(A)(7), and to invest all liquidated assets until they are needed, see id. at (A)(16).

While liguidating assets, the Superintendent is also responsible for notifying potential

claimants of the insurer’s insolvency, sctting deadlines for claims against the insurer’s estate, and



evaluating and paying those claims. See R.C. 3903.22; R.C. 3903.35; R.C. 3903.43. Claims
made in a timely manner are veriﬁerd and, if allowed, they are then placed into one of nine
statutory classes, which dictate the order in which claims are paid. See R.C. 3903.42.
Impottantly, “[e]very claim in each class shall be paid in full or adequate funds retained for such
payment before the members of the ncx£ class receive any payment.” 7d. (emphasis added). The
claims are ranked in order of payment: ‘(I) administration costs, (2) claims under policies for
losses incurred, claims of insurance guaranty'asséciation‘s, and similar claims, (3) claims of the
federal government, (4) debts to employees, (5) claims of general creditors, (6) claims of state or
local governments, (7) late claims and any claims other than those under the next two classes,
(8) claims under surplus notes and similar obligations, and, finally, (9) claims of shareholders
and owners. Id. at (A)=(I). Thus, sharcholders have the lowest priority, and every other class of
claimants must be paid with “full ér adequate funds” before the shareholders take anything.

In this process, the Superintendent is authorized to “compound, compromise, or in any
other manner negotiate the amount for which claims will be recommended to the comt,” R.C.
3903.43(A), and the courl may then approve or disapprove the proposed scttlement amounts, sce
id. at (B). The Superintendent also has a duty to apportion equitably “any unavoidable loss”
among the c_laimants. R.C. 3903.02(D)(4). Becaunse the assets of insolvent insurers are often
insufficient to repay fully all their creditors and other debt-holders, this rule typically requires the
Superintendent to pay only the principal of claims against the liquidated estate. See Am. Iron &
Steel Mfe. Co. v. Seaboard Air Line Ry. (1914), 233 U.S. 261, 266 (recounting the rule that
interest is not generally allowed on claims against liquidated estates). Howevér, as discussed

more fully in Sections A.1 and 2 below, this rule is not absolute,



B. The Qil and Gas Insurance Company was liquidated, and a surplus remained after
creditors and other debt-holders were repaid the principal of their claims.

After supervision and rehabilitation efforts with the Oil and Gas Insurance Company failed,
the Superintendent filed a motion with the Franklin County Court of Common Pleas in 1990 for
a liquidation order, citing the Company’s insolvcn_cy as a justification. (Trial Record [“TR”} 57,
ex. 2). The court granted the motion over the objection of the Company’s sole shareholder,
appellee Petrosurance, Inc., and appointed the Superintendent as liquidator, as required by R.C.
3003.18(A).  ({d). As this Court noted in a previoué decision related to this liquidation,
Petrosurance is a subsidiary of another corporation, which is itself a subsidiary of a third
corporation, but all of these entitics are ultimately controlled by one individual, Mark Hardy.
Fabe v. Prompt Finance, Inc. (1994), 69 Ohio St. 3d 268, 269. Hardy is the majority sharcholder
of Petrosurance.

As the liquidation progressed, the Superintendent collected and verified all of the claims
against the Company and converted its assets to cash to pay the creditors and other debt-holders.
(TR 3, 9§ 5). One of these assets was a settlement on a directors and officers liability insurance
policy; the Liqﬁidator obiaiped approximately $725,000 under this policy as compensation for
the directors’ actions, (TR 57 cx. 9). While this process was ongoing, the Liquidator invested
the Company’s assets that were not presently needed, consistent with her authority under R.C.
3903.21(A)16). (TR 57 p. 6). Given the favorable market conditions in the 1990s, these
investments yielded healthy returns. (/d.)

The state of the Company’s business and other complications forced the liquidation to
proceed slowly. While Class 1 claims (for .thc Superintendent’s costs in administering the estate})
were paid on a rolling basis as separate charges accrued, other claimarﬁs had to wait for several

years while the Superintendent verified and allowed their claims. The trial court approved the



first payments to Class 2 claimants (catly access payments to guaranty associations to pay
insurance policy claims as required under R.C. 3903.34) in 2000 and 2003, and approved
paymerits to Class 2 policyholders in 2004, for a total of $15,347,798.88. (Benjamin v. Oil &
Gas Ins. Co., TFranklin County C.P. Case No. 90CVH-05-3409, Motion for Approval of
Liquidator’s Reports of Ciass 4, Class 5, and Class 6 Claims, filed January 9, 2006, p. 3). The
Superintendent settled the Company’s Class 3 debts, those held by the federal govcrﬁment, in
2005 for no money. (Jd.). No Class 4 claims, those of employees for back pay, were allowed.
In 2006, the trial court approvéd payment of $19,970,587.68 to setile allowed Class 5 claims,
those of general creditors, and $91,479.89 to settle allowed Class 6 claims, those of state and
local governments. (TR 57 p. 6). There were no allowed Class 7 (late-filed claims and similar
obligations) due to the final bar date order, nor were there any allowed Class 8 claims (claims for
surplus notes and similar obligations). In all classes, the creditors and other debt-holders
reccived only the principal of their allowed claims. (Id.).

C. The trial court ordered the Superintendent to use the remaining funds to pay the

Company’s creditors and other debt-holders for the interest that accrued on their
claims during liquidation.

After all of these claimants were paid, a $13 million surplus remained, thanks to a
combination of factors, including the Superintendent’s good management, highly favorable
interest rates while the liquidation was ongoing, and the fact that several potential claimants
failed to assert their claims against the estate in a timely manner. (TR 315; TR27 9 5).

Before moving to the terminal class of claims, those of sharcholders for the remainder of
the estate, the Superintendent filed a complaint for declaratory judgment against Petrosurance
and Hardy, seeking a declaration regarding how she should distribute the surplus funds. (TR 3).
The trial court granted the Superintendent’s c¢laims against Hardy, but these claims are not

relevant to this appeal. (TR 50). Petrosurance counterclaimed that, as the Company’s sole



shareholder, it is entitled to any surplus remaining after all creditors have been paid the principal
of their claims. (TR 27 pp. 4-5). 'The Superintendent proposed using the surplus to repay the
Company’s creditors and other shareholders for the interest that accrued on their claims during
the lengthy liquidation process. (TR 57 pp. 8--13). Given the large number of claimants, and the
extended period of time it took to liquidate the Company’s assets and verily all of the claims
against the estate, the accrued interest likely will exceed the amount of the surplus. (TR 57
p. 13).

The parties moved for summary judgment on this issue (and other procedural matters not
relevant to the present appeal). The trial court granted the Su_periniendcnl’s motion, concluding
that the Company’s creditors and other debt-holders arc entitled to their accrued interest in these
circumstances: “JGJiven the existence of residual funds in the possession of the receiver, the law
almost universally favors the payment of interest on claims prior to any disbursement being
made to shareholders or owners. . . . There is nothing found in Chapter R.C. 3903 that would
alter that result.” (Tr. Op. at p. 8, attached as Ex 3).

D. The court of appeals reversed, holding that R.C. Chapter 3903 does not allow for
interest payments to creditors.

The Tenth District Court of Appeals reversed. Hudson v. Petrosurance, Inc., 2009-Ohio-
4307, 4 35 (attached as ix. 2). After noting that R.C. Chapter 3903, which contains the rules for
supervision, rehabilitation, and liquidation of insurance companies, does not expressly provide
for the payment of interest to creditors, the court reviewed authorities from various other States
concerning the payment of interest in these circumstances. /d. at §25-29. Choosing to move
away from ihc. approach of several other jurisdictions, the court interpreted the statutory silence
in Ohio as a prohibition on this practice, even as it noted the inequities inherent in that decision.

Id at 9 30-35. The court remanded the case to the trial court to determine whether Petrosurance




was entitled to the surplus funds under the statutory framework. (The trial court, having found
that the Supcrintendent could pay interest to the creditors and other debt-holders, had declined to
reach that issue. /d. at § 46.")
This Court accepted jurisdiction over the Superintendent’s discretionary appeal. 124 Ohio
St. 3d 1415, 2009-Ohio-6816.
ARGUMENT

Appellant Mary Jo Hudson’s Proposition of Law:

When all creditors’ claims against a liquidated insurance company have been paid in
principal and a surplus remains, the liguidator must pay the creditors Jor interest that
accrued during liguidation before paying any remainder to the company’s shareholders.

A. Both Ohio law and that of other jurisdictions support paying accrued interest to
creditors and other debi-holders when sufficient funds exist for that purpose.

Liquidation is a complex process, but beneath the myriad rules and regul:ilions, it has a
simple aim-—to make whole, to the extent possible, the individuals and entities injured by a
company’s insolvency. See Covington v. Ohio Gen.. Ins. Co., 99 Ohio St. 3d 117, 2003-Ohio-
2720, '{E 3 (noling that liquidation exists “to pay the insurance company’s outstanding debts”)..
Though the exact circamstances of this case are relatively rare, leaving a dearth of dircctly on-
point Ohio authority, this overriding goal mandates that creditors and other debt-holders receive

interest on their claims before the shareholder may take the remainder of the estate. Indeed, the

U 1f this Court were to affirm the Tenth District’s holding, this case would return to the trial court
to determine whether Petrosurance raised a proper claim for the surplus funds under the statutory
procedures for doing so. If the court determines that the claim was validly filed and should be
allowed, Petrosurance will be able to recover on it. The exact value of that claim is not clear,
though, in view of the Tenth District’s conclusions regarding the bar date for claims. In
particular, its holding that the bar date did not preclude Petrosurance from submitting its
shareholder claim may mean that other creditor claims that had previously been denied as
untimely may still be valid, and the amounts paid for such claims could impact the amount
remaining for Petrosurance’s claim. See Pefrosurance, Inc., 2009-Ohio-4307, at §f 41-45.
While these considerations do not impact this Court’s examination of this appeal, these issues
still need to be resolved on remand.



principles established in R.C. Chapter 3903 and the Ohio cases in this area support such
repayment and provide a workable framework for doing so, and the vast majority of jurisdictions
that have addressed this issue have reached the same conclusion,

1.  Under the Ohio insurer liquidation system, creditors and other debt-holders are

entitled to full repayment of debts, and shareholder rights to the remainder of a
liquidated cstate are in all ways subservient to these rights. '

Though no statute explicitly allows or prohibits paying interest on claims in liquidation, a
close examination of R.C. Chapter 3903, and the cases interpret_ing it, reveals that creditors and
other debt-holders c;ire entitled to recover interest on their claims in liquidation when sufficient
funds exist after the principal of all such claims have been paid. Sce State ex rel. Shisler v. Ohio
Pub. Eznples;, Ret. Sys., 122 Ohio St. 3d 148, 2009-Ohio-2522, 4 20 (requiring courts to read all
statutes on the same subject matter together to clarify meaning in the absence of a clear statutory
directive).

The purpose bf R.C. Chapter 3903 “is the protection of the interests of insureds, claimants,
creditors, and the public generally, with minimum interference with the normal prerogatives of
the owners and managers of insurers,” R.C. 3903.02(D); see id. at (C) {providing that the
provisions in this chapter are to be construed liberally to cffectuate this purpose). In short,
statutes in this chapter should be reasonably interpreted to protect the rights and interesis of
creditors and other debt-holders over the rights of sharcholders: “The statutory scheme for the
regulation and liquidation of [insurance companies] is designed to protect the interests of the
public from the difficulties experienced by the company, not to protect the company and its
shareholders.” Anderson v. Ohio Dep’t of Ins. (1991), 58 Ohio St. 3d 215, 219, overruled on
other groﬁnds; Wallace v. Ohio Dep’t of Commerce, 96 Chio St. 3d 266, 2002-Ohio-4210, syll.
¢ 1. This purpose drives the liquidation process, where the insolvent company’s assets are

cathered and used to Tepay its creditors and other debt-holders: “[W1hen a corporation becomes
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insolvent the corporate propeity becomes a trust fund for the benefit of creditors.” Cay Mach.
Co. v. Firestone Tire & Rubber Co. (1963), 175 Ohio St. 295,299, -

Though shareholders have a right to the remainder of the company, that right is a terminal
one that takes effect only after all other claims are paid in full from the pool of Hiquidated assets.
See R.C. 3903.42(1). Indeed, as this Court noted over a century ago, “[t|he rights of the creditors
to the corporate property, so far as it is nccessary to meet their demands, are superior to those of
stockholders. . *A corporation holds its property in trust, first to pay its creditors, and second
to distribute to its stockholders pro rata.” Rouse v. Merchants” Nat'l Bank (1889), 46 Ohio St.
493, 502-03 (quoling Perry on Trusts, § 242) (emphasis original); see also Cay Mach. Co., 175
Ohio St. at 299 (noting that the assets of an insolvent corporation are “held by those in charge of
winding up the affairs of the corporation to satisfy claims against the corporation and to
distribute what remains to the shareholders”). And.intcrest is certainly part of the claims at issue
here. Sce Sogg v. Zurz, 121 Ohio St. 3d 449, 2009-Ohio-1526, § 7 (recounting the settled
common law rule that interest follows principal unless a specific statute provides otherwise).

In most cases, though, full payment of all debts is nogt possible in liquidation. Several
provisions account for this fact. R.C. 3903.42 allows “adequate funds” to be used to pay each
class if full repayment is impossible. R.C. 3903.18(B) gives teeth to this concept by codifying
the general principle that the value of claims is fixed on the date of the liquidation entry. These
provisions are implicitly tied to R.C. 3903.02(D)4), which provides that the purpose of
protecting creditors is to be implemented by, among other things, the “[e]quitable apportionment
of any unavoidable loss.” (emphasis added). As the Hlinois Supreme Court has noted, “[e]quity
allows or withholds interest in accordance with what is equitable and just in view of all the

circumstances in the case.” People ex rel. Barrett v, Farmers State Bank of Irvington (I11. 1938,
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20 N.E.2d 502, 504; see also State Banking Comm 'r v. Metro. Trust Co. (Mich. 1940), 291 N.W.
228, 230 (“When the assets are insufficient to pay the full amount on the claims, a payment of
interest to certain creditors will deny others the recovery of even the principal. He who seeks
equity must do equity.”). |

Read together, these provisions create a straightforward scheme. When an insurer eﬁters
liquidation, the values of all claims against the company are fixed to ensure fhat the interest on
Jarger claims does not consume the funds available to pay all creditors and other debt-holders. In
other words, the statutes equitably apportion unavoidable losses by halting the accrual of interest
during the lengthy liquidation process. The liquidator then gathers all the claims of the creditors
and other debt-holders (that is, those with claims in Classes 1-8) and pays the principal of these
claims according to the prescribed order of distribution in R.C. 3903.42. Until all of those claims
are made and paid, it is unclear whether a surplus will exist. See Srein v. Delan(.J (3d Cir. 1941),
121 F.2d 975, 979 (“Until the principal of all the claims are paid it can not be known whether the
estate would have enough remaining assets to make payment upon the interest,”).

If a surplus remains after all of those claims are paid, however, the loss of inlerest may be
avoided, allowing creditors an& other debt-holders to recoup the total value of their claims. The
statutes prefer this result—R.C. 3903.42 recognizes that these claimants should be fully repaid
for their losses if at all possible. If all such debts are discharged in full, only then are the
sharcholders, as the terminal class of claimants, entitled to the remainder of the company’s
assets.

This idea is hardly revolutionary; the United States Supreme Court detailed a-nd approved
this exact repayment process long ago.

[Als a general rule, after property of an insolvent is in cusfodia legis interest
thereafter accruing is not allowed on debts payable out of the fund realized by a sale
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of the property. But that is not because the claims had lost their interest-bearing
quality during that period, but is a necessary and enforced rule of distribution, due to
the fact that in case of receiverships the assets are generally insufficient to pay debts
in full ... As this delay was the act of the law, no one should thereby gain an
advantage or suffer a loss. For that and like reasons, in case funds are not sufficient
to pay claims of equal dignity, the distribution is made only on the basis of the
principal of the debt. But that rule [does] not prevent the running of interest during
the Receivership; and if as a result of good fortune or good management, the estate
proved sufficient to discharge the claims in full, interest as well as principal should
be paid.

Am. Iron & Steel Mfe. Co., 233 U.S. at 266 (cmphasis added). This time-honored rule comports
with the basic equitable principles underiying"; liquidation, and with common sense. No reason
exists to pay claims in part when funds exist to pay them in full.

The General Assembly could have expressed the ability to pay interest more clearly, as it
did in the banking lquidation context. See R.C. 1125.24(B)-(C) (allowing the payment of
interest to claimants before shareholders, albeit under a strikingly different priority statute). But
the absc;nce of a specific provision for interest in R.C. 3903.42 does not render the obligation to
pay such interest a nullity, nor does it eliminate the priority rule that sharcholders are only
allowed to take after all of their company’s debts have been paid in full. This idea is especially
true given the liberal construction rule in R.C. 3903.02(C)-—any ambiguities should be resolved
in favor of the creditors’ and other debt-holders’ rights.

At bottom, then, the Company, and by ifnplication its sole sharcholder, Pefrosurance, are
debtors who owe obligations to those with claims in Classes 1 through 8. Because the
Superintendent’s good management combined with the fortunate market conditions resulted ina
surplus that can repay the Company’s creditors for the interest that accrued on their claims, she
must use those funds to compensate them as fully as possible. Until those debts are completely

paid, Petrosurance may not take anything.



2. The vast majority of other jurisdictions permit the payment of interest to
creditors and other debt-holders when sufficient surplus funds exist for that
purpose.

Though specific liquidation laws vary by jurisdiction, .the basic concept of liquidation and
the equitable rules underlying it are consistent across the country. As such, the conelusions that
other jurisdictions have reached on the precise issue here (whether in the banking or the
insurance liquidation context) are highly instructive. The vast majority of jurisdictions that have
considered the -issuc permit the payment of interest to creditors and other debt-holders in the
manner set forth above. rThis Court should put Ohio in line with the reasonable, and
overwhelming, majority view.

The rule that interest may be paid in these circumstances has deep roots. Courts in England
have allowed surplus funds to be used to pay creditors for their accrued interest in similar
situations since the 1700s. See City of New York v. Saper (1949), 336 U.S. 328, 330 n.7 (finding
it to be well-established in England that, “if the aﬂéged ‘bankrupt’ proved solvent, creditors
received post-bankruptey interest before any surplus reverted to the debtor”). The United States
Supreme Court consistently has reached the same conclusion in liquidation cases since the
1800s. See Nat’l Bank of the Commonwealth v. Mechanics’ Nat'l Bank (1877), 94 U.S. 437, 440
(*Where the right to recover exists in this class éf cases, It includes interest as well as principal,
unless there is something which would render the payment of the former inequitable.”); sce also
Ticonic Nat’l Bank v. Sprague (1938), 303 U.S. 406, 411 (noting that “interest is proper where
the ideal of equality is served”™); Am. Iron & Steel Mfg. Co., 233 U.S. at 266; Richmond v. Irons
(1887), 121 11.5. 27, 64.

The federal circuit courts have discussed this rule as well. After explaining that the general
rule prohibiting the running of interest in liquidation is inapplicable when a surplus remains, the

Third Circuit noted that “*[w]hen a liability for interest is a debt against the corporation, it is like
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any other debt, and the stockholders are liable therefore, as well as for the pfincipal. L7 Stein,
121 E.2d at 979 (quoting 13 Fletcher Cyclopedia Corporations § 6299). Numerous other circuit
courts are in accord. See, e.g., In re D.C. Sullivan & Co., Inc. (Ist Cir. 1991), 929 F.2d 1, 2-4;
Nolte v. Hudson Nav. Co. (2d Cir. 1925), 8 F.2d 859, 868; Johnson v. Norris (5th Cir. 1911}, 190
F. 459, 461-64; In re Macomb Trailer Coach (6th Cir. 1952), 200 F.2d 611, 613 (‘;If in the
administration of the bankrupt estate it develops that the estate is solvent, interest is allowed on
secured claims fo the date of payment.”); United States v. Kaléshman (8th Cir. 1965), 346 F.2d
514, 518, |

Almost all of the States that have addressed this issue have reached the same conclusion,
though they have done so in different ways. Numerous state courts have approved such
payments under the reasoning outlined by the United States Supreme Court, even when the
applicable statutes are silent in this regard. Sce, e.g., Green v. Stone (Ala. 1921), 87 So. 862, 866
(“If, after the principal of all debts shall have been paid, there remains a fund which may be
applied to interest, all creditors shall receive payment thereof in the order already indicatf;d,” and
any remainder “shall be distributed pro rata among the stockholders.”™); Taylor v. Corning Bank
& Trust Co. (Ark. 1932), 48 S.W.2d 1102, 1102-03; Lamar v. Taylor (Ga. 1914), 80 5.E. 1085,
1092; Tagawa v. Karimoto (Haw. 1958), 43 Haw. 1, 14; People ex rel. Barredt (1. 1938), 20
N.E.2d at 505 (noting that, while “interest could not be allowed in the ordinary case where the
assets are not sufficient to pay the debts in full, . . . here there was a surplus of assets over the
bank’s liabilities and interest was chargeable and payaﬁie”); Bates v. Farmers Sav. Bank (lowa
1942), 3 N.W.2d 517, 519 (“[T]here cannot be any question that the first responsibility and duty
of the receiver in this case is to pay the depositor-claimants in full, including interest, before

there can be any payménts to the stockholders.”™); Emerald Inv. Co. v. A.J. Harwi Hardware Co.
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(Kan. 1937), 64 P.2d 16, 17-18; State Banking Comm’r (Mich. 1946), 291 N.W. at 230;
Hackney v. Hood (N.C. 1932), 166 S.E. 323, 324; Commonwealth ex rel. Woodside v. Seaboard
Mut, Cac._'. Co. (Pa. 1966), 215 A2d 673, 674; In re Liquidation of Badger State Bank (8.D.
1944), 15 N.W.2d 744, 748-49 (refusing to read statutory silence on this specific issue as a
prohibition on the payment of interest, as the statutes otherwise provided that “the superintendent
shall pay all claims in full beforc recognizing the right of stockholders of a bank to resume
control of its property™); State ex rel. McConnell v. Park Bank & Trust Co. (Tenn. 1924), 268
S.W. 638, 642; Metompkin Bank & Trust Co, v. Bronson (Va. 1939), 2 S E.2d 323, 327.

Similarly, the Missouri Supreme Court has found. that interest may be paid in these
circumstances in the liquidator’s discretion, in view of her broad power to “compound,
compromise, and negotiate” claims. Wenzel v. Holland-Am. Ins. Co. Trust (Mo. 2000), 13
S.W.3d 643, 646 (noting that “the legislature’s use of the words ‘compound,’ ‘compromise,’ and
‘negotiate’ . . . is consistent with the legislative intent that the recciver’s general duty is to review
and settle claims- in a fair manner oﬁ behalf of the insolvent insurer,” and thus “the receiver was
authorized to request the payment of prejudgment interest and the trial court was authorized to
approve the request”). Ohio has a virtually identical statute—under R.C. 3903.43(A), the
Superintendent “may compound, compromise, or in any other manner negotiate the amount for
which claims will be recommended to the court.” See also Ratchford v. Proprietors’ Ins. Co.
(1989), 47 Ohio St. 3d 1, 3 (recognizing the Superintendent’s extensive authority to set the terms
by which debts will be repaid).

Thirteen States (California, Connecticut, Kentucky, Maine, Minnesota, Nevada, New
Hampshire, New Mexico, Oklahoma, Rhode Island, Texas, Utah, and Wisconsin) have codified

the right to recover interest in these circumstances, providing that such payments must occur

16




before sharcholders are paid the remainder of the liqﬁidatcd estate.” Most other States, like Ohio,
fail to provide specifically for the payment of interest in these circumstances; only New York has
affirmatively stated that interest may not be recovered in such proceedings. See N.Y. Ins. Law
7434(b).

Whether through legislation or jurisprudence, these jurisdictions recognize that liquidation
is designed to compenéate creditors as fully as possible for the injuries suffered as a result of'a
company’s insolvency and that, if a surplus exists after creditors are repaid for their principal,
they should be made as whole as possible through the payment of accrued interest. While
sharcholders certainly are entit-'led to any funds reniaining after all creditors have been fully -
repaid, they should not be allowed to take while creditors® injuries, occasioned by the company’s
actions, remain; the equities rest with the creditors in these circumstances.

In sharp contrast, the Tenth District here identified only two States that have come to the
contrary conclusion—Colorado and Texas (in a banking ligquidation case). Both decisions relied
heavily on the fact that the applicable priority statutes did not provide explicitly for the payment
of interest. Sece Stephens v. Colaiannia (Colo. App. 1997), 942 P.2d 1374, 1376; Huston v.
FDIC (Tex. 1990), 800 S.W.2d 845, 849, but see Huston, 800 S.W.2d at 850-53 (Hecht, 1.,
dissenting) (noting that the majority’s conclusion runs contrary to the rule adopted by virtually

every other court to have considercd the issue). The Texas case has lost some weight in this

2 (ylifornia’s statute provides that no payment shall be made to sharcholders unless all creditors
and other debt-holders have been paid in full with interest from the beginning of the proceeding
or from when the claim became liquidated, whichever is later. See Cal. Ins, Code 1033(f). The
other statutes place interest on previously paid claims in a class above shareholder claims. See
Comn, Gen. Stat. 38a-944(a)(8); Ky. Rev. Stat. 304.33-430(8); 24-A Me. Rev. Stat. 4379(7);
Minn., Stat. 60B.44(8); Nev. Rev. Stat. Ann. 696B.420(1)(i); N.H. Rev. Stat. Ann, 402-
C:44(VID); N.M. Stat. Ann. 59A-41-44(G); 36 Okl. Stat. 1927.1(B)}9); R.L. Gen. Laws 27-14.3-
46(2)(8); Tex. Ins. Code 443.301(j); Utah Code Ann. 31A-27a-701(2)(1); Wis. Stat. 645.68(7).
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context, given that that State’s legislature embraced the payment of interest in these
circumstances in the insurance liquidation context after that decision. See Tex. Ins. Code
443.301(j). But, in any event, the ambiguity argument provides little reason to abandon the
driving purpose of Ohio’s liquidation statutes or to break away from the overwhelming
consensus on this issue. This Court should adopt the majority view and allow creditors and other
debt-holders to recover fully before shareholders take the remainder of the estate. |

B. Allowing creditors and other debt—holders to recover intercst on their claims before

shareholders’ claims are paid does not prejudice sharcholder rights; rather, it
preserves the fundamental distinctions between these groups.

* The Tenth District premised its decision not to allow interest in these circumstances in parl
on the perceived unfairness of drawing a linc between the claims of creditors and other debt-
holders for repayment and those of shareholders to the remainder of the csfate: “|Wihether or
not interest is an inherent part of each claim, there is no justification in the statutory language for
the trial court’s dilferential treatment of Class 9 shareholder claims.” Petrosurance, Inc., 2009-
Ohio-4307, at § 32. While this argument ignores, among other things, that sharcholder claims
have the lowest priority, and thus may be paid only after all other claims have been paid in “full
or adequate funds,” see R.C. 3903.42, it also fails to appreciate the critical differences between
shareholders on the one hand and creditors and other debt-holders on the other.

As this Court recognized over a century ago, a shareholder “takes a risk in the concerns of
the company, not only as to dividends and a proportion of assets on the dissolution of the
company, but as to the statutory liability for debts in case the corporation becomes insolvent.”
Miller v. Ratterman (18903, 47 Ohio St. 141, 154. A creditor, by contrast, “takes no interest in
the company’s affairs, is not concerned in its property, or profits as such, but his whole right is to
receive agreed compensatign for the use of the money he furnishes, and the return of the

principal when due.” Id. at 155; sce also Rouse, 46 Ohio St. at 502-03. And, of course, when
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the principal is not returned when due, a creditor has the right to the interest that accrues on the
debt. See Sogg, 121 Ohio St. 3d 449, 2009-Ohio-1526, at § 7.

Regardless of whether an explicit statutoi'y line exists between creditor and sharcholder
claims, these claims arc fundamentally different, and this fact cannot be ignored in the
liquidation process. In the analogous banking liquidation context, the Third Circuit recognized
that these distinct positions tilt the balance in favor of paying creditors and other debt-holders
interest ahead of paying shareholders anything:

“Jt is clear that the contracts, debts, and engagements of the bank bave not been

fulfilled so long as interest is unpaid. It may be a hardship on the stockholders to

hold them for interest aceruing during the delay of administration. It certainly is a

hardship on the creditors to lose this interest. The question, however, is not onc of

hardship, but of legal right. Within the statutory limits the stockholder is bound for
the whole debt and not part of it.”

Stein, 121 F.2d at 979 (quoting Zollmann Banks and Banking, Perm. Ed., § 1781). In short,
creditors have a legal right to receive both principal and interest; the shareholders, as owners of
the company-debtor, hav-e an obligation to pay these debts in full before recouping on their
investment. No principled reason exists to elevate the claims of shareholders over the rights of
their crcditors and other debt-holders who remain injured by the company’s insolvency.

The Tenth District’s conclusion upends the well-settled distinctions between these groups.
This Court should reverse that decision to maintain this order and ensure that creditors and other

debt-holders remain fully protected under the law,
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CONCLUSION

For the above reasons, this Court should reverse the decision below and remand this case to
the trial court for further proceedings.
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[N THE COURT OF APPEALS OF OHIO S Fi N -
- Ao .

TENTH APPELLATE DISTRICT. FRANSE ST T ff;{j‘ :

WO MG 25 P 1o, 04

CLERK OF cocmse
Mary Jo Hudson, _ . ROF counis
Superintendent of Insurance, . d

State of Ohio, acting in her
capacity as Liguidator of

"fhe Oil & Gas surance Company,

Plaintifi-Appsliee, . No. 08AP-1030
) (C.P.C. No. 87CVH04-5862)
V. :
{REGULAR CALENDAR)
Petrosurance, Incorporated, .
Defendant-Appellant,
Mark G. Hardy,
Dafendanthppel!eé. :
JUDGMENT ENTRY

For the reasons stated in the decision of this cowt rendered herein on
August 25, 2009, defendant-appelant's first assignment of ervor is overruled and its
second assignment of error Is sustained, ﬁ!aintiﬁ-appe!iee'§ cross-assignment qf BIICF IS
overruled, and it Is the judgment and order of this court that the judgment of the Franklin

County Court of Commen Fleas js affimed in part and faven;éd in part. This cause is

~ remanded fo that court for further proceedings in accordance with law consistent with

said decision. Costs shall be assesssd equally between plaintiff-appelies and

defendant-appeliant.

FRENCH, P.J., BADLER and CONN{JR JL

By /&/% ﬁ;f//m

“Judge Judith L. French, P.J. s
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iN THE COURT OF APPEALS OF CHIO

TENTH APPELLATE DISTRICT

Mary Jo Hudson, : W
Superintendeént of Insurance, e : ' v
State of Ohio, acting in her : "
capacity as Liquidator of

The Oit & Gas Insurance Company,

Plaintifi-Appellee, : No. 0BAP-1030
) ) ' (G:P.C. No. §7CVHO4-5862)
Y. .
S - (REGULAR CALENDAR)
Petrosurance, Incorporated,
 Defendant-Appeliant,
Mark G. Hardy,

Deféndant-Appe}lee.

DECI1S8ION

Rendered on August 25, 2009

Richard Cordray, Attorney’ General, by Outside Counsel .
MeNamara and McNamara, LLP, Keith McNamara, and
Jonathan M. Bryan, for plaintiff-appellee.

Bsckman Well Shepardson LLC, Peter L. Cassady, Laurie A.
Lamb, and John Li, for defendant-appelant.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, P.J.
| {91} {)efendarit‘-appeliant, Petrosurance, Inc. ("Petro#urance"),_appeals the

judgment of the Franklin County Court of Common Pleas entering summary judgment in
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favor- of plaintifi-appellee, Mary Jo Hudson, Ohio Superintendent of Insurance, in her
.capacity as liquidator-of The Oil & Gas Insurance Company (the "Liguidator”), denying
in part Petrosurance's rnotion far summary judgment and- dlsmassmg Petrosurance's
" counterclaim. The Liguidator asseris a cross- a351gnment of error, pursuant to R.C.
2505.22, should this court sustain Petrosurance's assignments of error in whole or in
ot - o :

{‘ﬂz} Bacause this case arises out of the liquidation of The Qil & Gas Insurance
Company ("OGICO"), a brief review of the fiquidation proceedings is helpful. On
August 31, 1990, the Franklin County Court of Commen Pleas found that OGICO was
insolvent and, pursuant to R.C. 39(}3.18, ordered the Sgpeﬁntendént of Insurance {0
liquidate it, over -the objection of OGICO's sole shafehoidér, Petrosurance. On that
same date, the court also approved the Liquidator's Notice of Liguidation and authorized
the Liquidator to require all proofs of claim to be submitted to the Liquidator on or before
August 31, 1891, On October 3, 1996, the coutt issged an order that all future claims,
as defined therein, would be forever barred and foreclosed if not reported in writing to
the Liquidator on ar before December 31 1997,

{‘1{3} On August21 1991, defendant, Mark G. Hardy, "acttng for himself and
 FORUM HOLDINGS USA, and any and all other entities owned, controfled or affilated
by or with him,” filed a proof df claim for an unstated arﬁauni, regarding
"INTERCOMPANY BALAN{:ES AND OTHER MONIES DUE" Eleven years later, on
August 19, 2002, the Liquidator sent a determination letter to Hardy's counsel, denying
the 1891 proot of claim in i_ts entirety. No o'bjec;tiorzs weré filed with respect to the

denial.
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{74} On-January 9, 2008, the trial court authorized payment in full to all general
creditors of OGICO whose claims the Liquidator had allowed. Claims of genéfai
creditors are classified as Class 5 ¢laims under the Chio statute establishing the prionty
of claims m insurer liquidations. See R.C. 3803.42(E). The January 9, 2006 order
stated that "any contingent or future Class 4, Class 5 or Class 8 Claims or any Class 4,
5, or 6 claims not included in the Liguidator's Reports of Class 4, Class 5§ and Class 8
Claims and not previously disallowed or-zero valued are hereby foreclosed and/or
disallowed.” After payment of all allowed claims, the Liquidator retains a surplus of over
$13 miflion, to which Petrosurance claims entitlement as OGICO's sole shareholder.

{5} On April 20, 2007, the Liguidator filed a complaint for declaratory judgment

against f’etrosuranée and Hardy.! The Liquidator alleged that she had collected all of

OGICO's assets, converted the assets to cash, considered all timely claims, and paid all

allowed claims in full.” The Liquidator requested a declaratory judgment  that

Petrosurance had no right to any remaining funds in her possession. Both defendants

filed answers, and Petrosurance filed a counterclaim. In a judgment not relevant to this

appeal, the trial court granted summary judgment in favor of the Liquidator on her
claims against Hardy.

{48} Inits ‘answer and counterclaim, Petrosurance alleged that the Liguidator
retains in excess of $13 miiiion and that, as OGICO's sole shareholder, it is entitled fo

the surplus funds, afier payment of any remaining administrative expenses. In iis

' The Supreme Court of Ohio addressed the refationship between OGICO, Petrosurance, and Hardy In
Fabe v. Prompt Finance, Inc., 89 Ohio.5t.3d 268, 269, 1994-Ohio-323, as follows: "OGICO's parent

‘company is [Petrosurance], a subsidiary of Forum' Holdings U.S.A., Inc. fwhich] is a subsidiary of Forum

Re Group, Inc., 2.k.a. The Group, Inc." Hardywas a director of each company and chief executive.of Th
Group, Ing. "[A)ll related corporate entities come under the ultimate control of Hardy.” ‘1d. . S
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gounterclaim, Petrosurance alternatively prayed for a

judgment declaring OGICO the

sole owner of the surplus funds or for judgment against the Liquidator in the amount of

the surplus funds. The trial court dismissed Petrosurance's counterclaim on

September 24, 2007, for lack of subject-matter jurisdiction. The court stated that the

parties' dispute regarding entitlement to the surplus fu

nds would be determined by the

Liguidator's declaratory judgment claim, but also stated that Petrosurance's claim “must

be presented and adjudicated in accordance with the struciure .established‘in R.C.

Chap. 3903"

{47} After the dismissal of its counierclaim, Petrosurance submitted a proof of

claim to the Liguidator on October 17, 2007, pursuant to R.C. 39{)3.35. The Liquidator's

represehtatiVes had provided the proof of claim form to Petrosurance in June 2006 and

suggested that it submit the proof of claim to assert a right to the surplus funds. By

letter dated November 1, 2007, however, the Liguidator informed Petrosurance that she

would not file Petrosurance's claim because it was submitted after December 31, 1997,

the purported deadfine for filing a proof of claim in the OGICO liguidation. The

Liquidator also. stated thal Pelrosurance's claim was

Liquidator's return of its proof of claim as a denial

ancompassed by Hardy's 1991

claim, which the Liquidator denied without objection. Petrosurance treated the

and filed an objection, but the

Liquidator did not ask the court for a hearing on the objection as required by R.C.

3903.39(B).>

2 R.G. 3803.39(B) states that "[wlhenever objections are fited wit
not alter his denial of the claims as a result of the objections,

hearing as soonh as practicable and give notice of the hearing in
claimant or his atiorney.” . : ' S e

Appx. 8
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{18}y On November 25, 2007, the Liguidator filed a motion for summary
judgment on its declaratory judgmen"t claim, arguing that Petrosurance had waived any
claim io the surplu3 funds by not submitting evidence to suppcr& its claim and by not
objecting to the denaal of Hardys 1991 claim. Aithcugh the i_lquzdatcrs complaint did
not suggest how the surplus funds shoud be dsposed of her mcmon for summary
juﬁgment suggested a pio rata dlstnbut;on of the surplus in the nature of interest, 1o
those creditors whose allowed clalms have been paid. Petrosurance filed its own

motion for summaw juclgment on May 30, 2008, requestmg that the surpius funds be

paid to if, either as OGICO's sole shareholder or as a Class 9 c]almant under R.C.

390342,

o {79} On August 5, ‘2‘(}08, the trial 'cpurt iésued a dét-:isi;m granting the
Liquidater‘s motioﬁ for summary judgment and granting in part and denying 'sn part
F’etrosuraﬁces motmn for snmmary 1udgment3 The #ial court stated the issues as
wheth@r Petrosurance property assertad a cialm for the surplus funds and whather ihe
L;qu;dator was permltted to pay ;nterest to creditors who had heen pa:d the prsnc&pai of
thear a!towed cialms The court cansiudeé that when funds in a hquldatmn estate
exceed the sum of the allowed claims' principal, the clalmants are entmed to interest.
Based on the quwdator s representatmn that the {emammg funds are msufﬁment to pay
the toiai interest due on the aiiowed claims, the court dtd ;mt determme whether
Petrosurance properly asserted a claim. The trial court entered final judgment in favor

of the Liquidator on October 29, 2008,

® The trial court issued an amended decision on the motions for summary judgment on August 13, 2008
fo correct the misidentification of OGICO as Petrosurance in the August 5, 20[}8 decision. -
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[§10} Petrosurance filed a timely notice of appeal and asseris the foliowing
assignments of error:

1. The lower Court erred in dismissing Petrosurance's
Counterciaim].]

2. The lower Court emed in granting the Motion for
Summeary Judgment filed by the Liguidator and in failing
to grant Petrosurance's Motion for Summary Judgment.]
In her conditional cross-assignment of error, the Liquidator asserts the folibwing:
. The lower court erred in not sustaining [the Liquidator's)
Motion for Summary Judgment because Petrosurance did
not timely submit evidence to support its claim to funds held
by the Liquidator, and did not file a timely objection to the
Liquidator's denial of its claim.

{411} We begin our analysis with Petrosurance's first assignment of error, by
which it contends that the trial court erred in dismissing its counterclaim for a judgment
declaring OGICO the sole owner of the funds heid by the Liquidator or, alternatively, for
judgment against the Liguidator in the amount of the surplus funds and for its attorney
feas and costs. The Liquidator moved the trial court to dismiss the countérciaim,
pursuant to Civ.R. 12(8)(1) or (6), for lack of subject-matter jurisdiction or for failure to
state & claim upon which relief could be granted. The trial court granted the motion to
disnﬁiss, concluding that it lacked subject-matter jurisdiction over the counterclaim and
stafing that Petrosurance's right to the surplus funds must be prasehted and adjudicatad
in accordance with R.C. Chapter 3803.

_ 1§12} A trial court's standard of review for a dismissal, pursuant to Civ.R.
12(B)(1), is whether the complaint raises any cause of action cognizable by the forum.

Guillory v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 0TAP-861, 2008-Ohio-2299, 16,

citing Mithoan v. E. Loc, Schoof Dist, Bd. of Edn., 157 Ohio App.3d 716, 2004-Ohio-
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3243, §10. We review an appeal of a dismissal for lack of subject-matter jurisdiction de
novo. Guillory, citing Moore v. Frankiin Cty. Children Servs., 10th Dist. No. 08AP-951,
2007-Ohio-4128, 15
{9113} The Liquidator argues that the express language of both R.C. 3803.24(A)

and the-liquidation order precludes any civil action against her, in¢luding Petrosurance’s
counterclaim. R.C. 3903;24{A} provides, In pertinent part, as follows:

‘Upon entry of an order appointing a liquidator of a domestic

insurer or of an alien insurer domiciled in this state, no civil

action shall be commenced against the insurer or liquidator,

whether in this state or elsewhere, nor shall any such’

existing actions be maintained or further prosecuted after the

entry of the order. ” ¥

Paragraph 17 of the liquidation order similarly states that "[njo civit action shall be

: commenced against Defendant OGIGD or Liguidator, whether in this state or

eisewhere *** after the entry of this Order "

| {‘1114} When a statule conveys a ciear unequwocal and deﬁmte meamng, courts
must apply the statute as wntten. Benfamin v. Credit Gen. ins. Co., 1Uth Dist. No.
04AP-B42, 20(}_5~Ohi0~145{), 9120, citing Columbus v. Breer, 152 Ohio App.3d 701,
2903-0?150»24?9, 1112 and Covington v. Airbome Expfess, Inc., 10th Dist. Nd. 03AP-
733, 2004-Chio-6978, ﬁ1_ 3. "The court must give effect to the words used in the statute,
accefd- the words their usﬁai and customary meéning, and not delete wqrds or insert
wmds that are not used " Benjamm at §20. |

{‘1115} Although the qumdatxon Act does not define "civil action,” the usual and

. customary meanmg accorded that term is "[aln action brought to enforce, redress, or

protect a private or civil right; a nan_crimir_xa! litigation." Black's Law Dictionary (7th

,éd_aggg). See also Civ.R. 2 ("There shall be only one form of action, and it shall be
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known as a civil action™). In Benjamin, this court concluded that a federal petition to
com;éél arbitration violated the prohibition of R.C. 3003.24(A). Although the trial court-
found the prohibition inappﬁcable because fhe petition was " 'defensive in nature,’
having been 'spurred’ by the fiquidator's commencement of the state action against [the

petitionér],“ we noted that neither R.C. 3803.24(A) nor the liguidation order incorporating

the prohibition limited the type of civil action prdhEbited and we concluded that the trial

coutt erred by graﬁmg a judicial exceptlon onto the plain statutory !anguage id. at j18-
20. We held that the petition to compei arbitration was a "civil aﬁtzon“ because if sought
enforcement of a private right conferred by contractual arbitration ,c,lauses. Similarly
here, although filed in response to the Liguidator's action, Petrosumnce s counterclaim
constitutes a "cwil action" because Petrosurance 5eeks to enforce or protect rights
copferred through its ownership of QGICO stock Because the plain and unambtgucus
language of R.C. 3803.24(A) precludes Petrosurance s counterclaim, we conclude that
the tial court did not err in dismissing it. Accordingly, we overruie:Petrosurances first
asmgnment of eror. |

| {16} In its second assngnment of error, Petrosurance contends that the’ ‘trial
court erred by grantmg the L;qutdators maotion for summary judgment and by not fully
granting its own motion for summary §udgment Petrosurance identifies the following
issues implicated by its secnné assignment of error ("l) whether the Liquidator had a
duty to file, consider, and approve metrosurances October 16, 2007 proof of clam;
(2) whether the failure to file, consider, and approve that claim ccnstltuied an abuse of
discretion and violated Petrosurance’s fights o procedural due process and just

éompensaﬁcn; (3) whether R.C. Chapter 3903 authorizeé the Liguidator to pay interest
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to claimants who have been paid in full, (4) whether the order authorizing payment of
allowed claims bhars further claims against the Liguidator, including claims for interest;
and (5) whether payment of interest to dther claimants has priofity over shareholder
claims.

{17} We review a summary judgment de novo. Koos v. Cent. Ohio Cellular,
inc. (1894), 94 Ohio App.3d 579, 588, citing Brown v. Scioto Ciy. Bd. of Commis.
(1993). 87 Ohio App.3d 704, 711.. When an appellate court reviews‘a trial court's
disposition of a summary judgment motion, it applies the same standard és'the trial
court and conducts an independent review, without deference to the tial courf's
determination. Maust v. Bank One Columbus, N.A. (1992), 83 Ohio App.3d 103, 107,
Brown at 711. We must affirm the trial court's judgment if any grounds the movant
raised in the trial court support it. -Covenfry Twp. v. Eéker(1995), 101 Ohio App.3d 38,
sa2.
| {18} Pursuant to Civ.R. 56{(C), summary judgment “éha!l be rendered forthwith
if the pleadings, depositions, answers 1o Entermgatoﬁes, written admissions, affidavits,
transcripts of evidence, and written stipﬁiatfons of fact, if any, timely filed in the action,
show that there is no genuine issue as to any materiat fact and that the moving party is
entitled to judgment as a matter of law." Accordingly, summary judgment is appropriate
only under the following circumstances: (1) no genuine issue of material fact remains {o
be litigated; (2) .the moving party is entitled to ;udgment' és a matter of law; and (3)
viewing the evidence most strongly ir{'favor of the ndn-mc\zing parly, reasonable minds

can come to but one comiusncn that conclus:on bemg adverse to the nen-mcvmg party.

Har!ess v. Willis Day Warehousmg Co (1978) 54 Ohso St 2d 64 66. Because .
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summary judgment is a procedural device to terminate litigation, courts should award it
cautiously after resolving all doubts in favor of the non-moving party. Murphy V.
Reynoldsburg, 65 Chio St.3d 358, 358-59, 1892-Chio-05, quoting Norris v. Ohio Sta. O
Co. (1982), 70 Ohio St 2d 1, 2.

{§19} R.C. Chapter 3803 sets forth a comprehensive framework for addressing
the sﬁpewision, rehabilitation, and quuidatioh of insurance companies operating in Ohio.
McManambn v.. Ohio Dept.. of Ins., 179 Ohio App.3d 776, 2008-Ohio-6958, §8. The
purpose of R.C. 3903.01 through 3903.59, "the insurers supervision, rehabilitation, and
liquidation act' (the "Liquidation Act"), is to protect the intereéts of insureds, claimants,
creditors, and the public generally. R.C. 3903.02(A), (D). To effectuate the purposes of
the Liquidation Act, its provisions are to be liberally construed. R.C. 39{33.02(0).
Sefore turning to the speéiﬁcs of Petrosurance's arguments, we first review the relevant
provisions of the Liquidation Act itseli.

{920} R.C. 3903.35 addresses the presentation of claims and provides, in part,
as follows: |

{A) Proof of all ¢claims shall be filed with the liquidator in the
form required by section 3903.36 of the Revised Code on or

before the last day for filing specified in the notice required
under section 3903.22 of the Revised Code ™ * .

LA

(D) The liquidator may consider any claim filed late * * ™ and
permit it fo receive - distributions which are subseguently
declared on any claims of the same or lower priority if the

. payment does not prejudice the orderly administration of the
fiquidation. * = *

“When the Liqﬁidator denies a claim, in whole or in part, sh‘e'must give written notice to

the claimant or his attorney, after which the claimant may file ébjectiﬂns with the
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Liquidator within 60 days. R.C. 1903.39(A). If the claimant does not file timety
objections, he may not further object. Id. If the claimant objects and the Liquidator
does not alter her deiermination, "the liquidator shall ask the court for a‘hea{ing as soon
as practicable and give notice of the hearing in accordance with the Civil Rules to the
claimant or his atterney and to any other .persnns directly affected.” R.C. 3903.39(B).
{421} The Liguidation Act requires that ‘an insolvent insurer's assets be

distributed to classes of claimants based on the priorities of their claims, Fabe v. Am.

- Druggists' ins. Co. (1990), 70 Chio App.3d 595, §03. Priority of distribution of allowed

claims from the liquidation estate is established by R.C. 3903.42, which provides, in
part, as follows:

. The priority of distribution of claims from ihe insurer's estate
shall be in accordance with the order in which each class of
elaims is set forth in this section. Every claim in each class
shall be paid in full or adequate funds retained for such

_payment before the members of the next class receive any
payment. No subclasses shall be established within any
class. The order of distribution of claims shall be:

& &k k.

(A) Class 1. The costs and expenses of administration
'l; * %

{B) Class 2. All claims under policies for fosses. incurred,
including third party ciaims, ali claims of contracted providers
against a medicaid heaith insuring corporation for covered
health care services provided to medicaid recipients, all
"claims against the insurer for liabifity for bodily injury ot for
injury to or destruction of tangible property that are not under
policies, and -all claims of a guaranty association or foreign
" guaranty association. *** Claims under nonassessable
policies for unearned premium or-other premium refunds.- -

(C) Class 3. Claims of the federal government. = -
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(D} Class 4, Debts due to employees for services performed
(E) Class 5. Claims of general creditors.

(F) Class 6. Claims of any state or local government. ***

(G)' .Class 7. Claims filed late or any other claims other than
claims under divisions (H) and {1} of this section.

{H) Class 8. Surplus or contribution notes, or similar-
obligations, and premium refunds on assessable policies.

% kR

{I} Class 8. The claims of shareholders or other owners.

If any provision of this section or the application of any
provision of this section to any person or circumstance is
held invalid, the invalidity does not affect other provisions or
applications of this section, and to this end the provisions are
severable. '

{122} We begin our review of the second assignment of error with
Petrosurance's stated issues concerning the Liquidator's authority to pay interest.
Petrosurance frame.s those issues as félihws: . |

Third lssue Presented: Whether Chapter 3903 of the Ohio

Revised Code authorizes the Liquidator to pay interest to
claimants in the liquidation of an insurance company.

Fourth lssue Presented: Whether the Liquidator is
authorized fo pay and claimants are enfilled to receive
interest on claims that have been paid in fulf by the
Liquidator. - ' ' . .

Fifth Issue Presenied: Whether the Liguidator is barred from
paying mterest on aliowed claims because the order
authorizing the payment of claims bars any further claims
against the Liquidator, including those for interest.

Sixth Issue Presented: Whether payment of interest to other
claimants has priority over shareholders' claims.

Because they are interrelated, we address these issues together.
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{123} Petrosurance primarily argues that the Liquidator mlay not pay interest on
the allowed claims, to the exclusion of Petrosurance, because the p_riqrity statute, R.C.
3903.42, does no;i pfovide for interest. This court has previously held that R.C. 3803.42
is unambiguous. See Covingfon v. fndtana Dept of Nalural Resouroes, 10th Dist. No
01AP-1034, 20(}2 Ohio-2874, {19. Accnrdlngly, the plaan mean:ng of the statutory
language is paramount and must be applied. ld. Petrosurance maintains that a literal
reading of R.C. 39{33.42 precludes payment of interest, whereas the Liquidaior
maintains that the statutory silence regardiﬁg interest is ‘not determinative of her
aﬁthority and that a pro rata payment of the sufplus to claimants takes priority over the
shareholder | claims. The trial court acknowledged the Liquidation Aét’s silence
regardmg the payment of interest, but nevertheless found that the surplus funds should
be used tc pay mterest on aliowed cialms before any payment is made to F‘etrosurance
| {‘1{24} As a geﬂerai rile, interest on claims agamst the property af an insolvent,
aceruing after the insolvent's properly passes ;nta a recewer ot liquidator's hand, is not
r.ecove.rab.le Am, lron & Steel Mfg. Co. v. Seaboard Air Line Ry. (1914), 233 US 261,
266 34 8, Ct 502, 504; Matter of Peopie (Norske Lioyd Ins, Co.) (1 928), 249 NY. 139,
146—47‘ Although delay in payment as a consequence of hqusdation injures the credltor
“[W}hen ’the [liquidation estate] is insufficient to pay in full all the credltors who have the
tight to share in it, the burden of the consequent loss and injury should be eqguitably
d-is%ribuied among the creditors.” Id. at 147. The United Siaies Supreme Court
expiamed that the generat rule: | |
- *** is a necessary and enforced rlee of d%stnhutson due to
the fact that in case of receiverships the assets are generally

insufficient to pay debts in full. If all claims were of equal
dignity and 4ll bore the same rate of interest, from the date . -
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of the receivership to the date of final distribution, it would be

immaterial whether the dividend was calculated on the basis

of the principal alone or of principal and interest combined.,

*** [|In case funds are not sufficient to pay claims of equal

dignity, the distribution is made only on the basis of the

principal of the debt. *** _
Am. fron at 268, 34 S.Ci. at 5{}4. Howevar, the Supreme Court went on to state that the
general rule "did not pfeveﬂi the running of interesi during the Receivership; and if &g a
result of good fortune or good manégemam, the estate émved sufficient to discharge
the claims in full, interest as well as principal should he paid.“ id. in Matler of People at
’147, the court si:ﬁilafly stated that the general rule is inapplicable ”whén the reasecn for
the rule fails” and held that, "[i}f the fund in liquidation proves sufficient to pay all claims
in full with interest, then interest aceruing during liquidation is allowed." Based on that
ratibnéle, and citing a litany of cases .in which-csuds haﬁa applied that raticna!e-in the
context of bank liguidations, the Liquidator maintains that the paid claimants are entitied
to intarést from the surplus funds. | ‘ |

{9125} We do not disagree wfth the policy basis for paying interest on creditbrs‘

claims before returning funds to the shareholders or owners of a liquidated entity where
payment of all principal claims leaves a surplus in the liquidation estate. In fact, many
states have legislatively incorporated provisions to that efféct into their insurer
tiqﬁidatien rpriorit;' schemes. Most states that have provided for interest payments by -
siat&te in this context have established a separate pricrity class, encompassing interest
on higher foric}rity claims, above the class for claims of shareholders or owners,‘ See
Cann.GenI.Stat. section  38a-844; Ky.Rev.StatAnn. | section  304.33-430,
Me.Rev.StatAnn. tile 24-A, section 4379; Minn StatAnn.  section 60B.44;

Nev.Rev.Stat;Ann‘ section  £96B.420; | .N.H.Rev.Stat.Ann. section  402-C:44;
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N,M.état.Ann. section 59A-41-44; lea.Stat.Anﬁ.'ﬁtEe 36, section 1927.1; R.1.Gen.Laws
saction 27-14.3-46: Tex Ins.Code Ann. section 443.301; Utah Code Ann. section 31A-
27a-701; Wis.Stat.Ann, section 645.68. California accomplishes the payment of interest
somewhat differently, by providing that no payment will be made to any shérehoider or
owner for residual value in the estate unless all claims of specified higher priorities have
been paid in full, together with interest. Cal. ins Code section 1033(f). Thus, at least 13
states have specifically provided for the payment of interest on cradltors claams in an
insurer liquidation prior to payment to the insurer's shareholders. But see N.Y.Ins.Law
section 7434 (Conscl. 2009) (“fnjo creditor shall-be entitled fo interest cn any dividend
by reason of delay in payment of such dividend").

{26} Ohio, however, like the majority of states, has not addressed the
availability of interest on claims against a liquidated insurer by statute. Because neither
Am. Iron ne:; Matter of People involved the. application of statutory pricrities like those
contained in R.C. 3903.42, which govern the payment of claims here, we Jook to cases
addressing the availability of interest where payment of claims is subject to the
stridtureé of a priority statute that, like R.C. 3983.42, is silent on interest. |

{427} Pefrosurance urges this court to-follow the reasoning of the Supreme
Court of Texas in Husiob v. Fed. Deposit Ins. Corp. {Tex.1890), 800 S.w.2d 845, a
bank liguidation case. Li‘ke R.C. 3903.42, Texas' banking liguidation priority statute was
silent regarding the availability of interest on claims paid out of the fiquidalion estate.
Aithough a surplus remained in the liquidation estate after payment of all principal
claims, the Texas court held that the fiquidator was not permitted to pay interest on

creditors’ claims. The court concluded that, "[w]ithout further legislative guidance, a
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strict interpretation of the statute would compel the conclusion that no interest should be
naid on creditorfs’] claims. ** * [Y}here is a statute which controls the bayment of the
claims * * * and the statute does not provide for the payment of interest.” Huston at 848,
See also Stephens v. Cofalannia {Colo.App.1997), 942 P.2d 1374 {rejecting claimants’
contention that they were entitléd to intérest that accrued after commencement of
liguidation proceedings because, in the absence of a statute providing for post
liquidation interast, the receiver had no authority to pay interest).

{928} In confrast fo Husfon and Stephens, other courls have permitted the
payment of interest despite silence regarding interest in state priority statutes, and the
Liguidator urges us to follow the reasoning of those cases. For example, in Koken v.
Colonial Assur. Co. (Pa.melfhEOOS), 885 A.2d 1078, the Pennsyivanlia court held that

the liquidator was authorized to. pay interest to claimants where the estate contained a

- surplus, but that the liquidator was not authorized to restrict interest solely to the highest

classes of creditors.” The Pennsylvania court relied on prior cases from that state
following the rationale of Am. fron.
{129} In Wenzel v. Holland-America Ins. Co. Trust (Mo.2000), 13 S.W.3d 643,

the Supreme Court of Missouri affirmed an award of interest accruing between the

courl's declaration of insolvency and the payment of each allowed claim where the .

receivership assets exceeded tﬁe sum of the aliowed principal claims despite the
absence of a specific provision for interest in the state insuranc code. The court held
that the absence of specific statutory language regarding the payment of interest did not
end its inquiry, éven though the insurance code was the exclusive source of the

liquidator's authority, - Based on a. statutory provision authorizing the liquidator to
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“compound, compromise or in any other manner negotiate the amount for which claims
will be allowed " the court concluded that the liquidator was authorized to- request, and
the trial court was authorized to approve, the payment of interest. 'Id. at 645-46. The
court stated that, in compounding,; compromising, and negotiating claims, the iiq_uidator‘
"was authorized to set the terms by which properly submitted claims would bé paid, and
that he coild seftisclaims by either increasing or decreasing the claimed amount.
Because Ohio's Liqs;{idati'on Act contains simitar language regarding the Liquidator's
authority -to negotiate claims, the. Liquidator uiges us to follow the Wenzel court's
reasoning and to permit payment of interest.

{930} Upon review, we conclude that the Liquidator's position regarding interest
is irreconcilable with the unambiguous language of the Liquidation Act. Accordingly, we
disagree with the trial court's statement that nothing in R.C. Chapter 3803 aliers the
principle favoring the payment of interest on creditors’ claims prior to any disburgement
to the shareholders or owners of a liquidated entity.

{§i31} First, while R.C. 3903.43(A) contains language nearly identical to the
Missouri statute at issue in Wenzel, we decline to apply that court's analysis o the Ohio
statute. R.C. 3903.43(A) providés, in part, as follows:

The liquidator shall review all claims duly filed in the
liquidation and shall make such further investigation as he
considers necessary. He may compound, compromise, o in
any other manner negotiate the amount for which claims will
be recommended to the court *** Unresolved disputes
sci;ﬁ;’b*e*cietermined under section 3903.39 of lthe Revi;;ed

The language of R.C. 3003.43{A) does not grant the Liguidator authority fo award post-

liquidation interest to-creditors after payment of creditors’ principat claims, but before
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paying shareholder claims. While the Liquidator was clearly authorized o compound,
compromise or negotiate the amount of the claims sheé recommended for payment to
the liquidation court, the discretion provided by R.C. 3903.43(A) applies only to the
‘Liquédamr’s actions in submitting her recommendation fo fhe court Here, the Liquidator
submitted her report and recommendation-of Class 4, 5, and 6 claims to the liquidation
mm on 'January 9, 2008, the same day the court approved the report and ordered
distribution on those claims. Having -determined "he amount for which claims [would)
be recommended o the court,” the Liquidator has no further discration under R.C.
3803.43(A) that would relate to her authority or Jack of authority to pay interest on the -
allowed claims.

{1132} Second, R.C. 3803.42 requires that every claim in each class be paid in
full, or that adequate funds be retained to pay every claim in full, before members of the
next class receive anyrpayment. if, as the trial court found, interest is but one facet of
sach claim, inherent in the claim for principal, no claim would be paid in full until inerest
was paid. Thus, to comply with the mandate of R.C. 3903.42, interest on claims within
gach priority class would have to be paid befc:re- the Liguidator could make any
payment, eitﬁer principal or interest, toward claims in lower classes. The trial courf
_ impliedly recognized this when |t held that, “until the claims (necessarily Eﬂsiﬁding
interest) of those higher in priority tl’lai;l Petrosurance’s are satisfied, the claim of
Petrosurance does not have o be recognized.” The trial court's holding results in a
framework by which, v&hen the payment of principal claims in Classes 1 through 8
leaves a surplus iﬁ {he liguidation estate, interest on those claims should be paid prior to

any payment of Class 9 shareholder claims. That framework is contrary to the mandate

Appx. 22




No. 08AP-1030 ‘ , 19

_thét every claim in each class be paid in fuli before any payment is made on claims in
the next class. Moreaver, whether oy not intereét is an inhereni part of each claim, there
is no justification in the sﬁtutsw .Ianguage for the trial court's different treatment of
Clasé g sharsholder claims. While the General Assembly could, as several other states
have, create a statutory framework that requires the payment of interest on higher
priority claims after payment of all principal claims, but before payment of shareholder
claims, it has not done so.

{433} Our ganclusion that the General Assembly did not intend that interest be
available to creditors in an insurer fiquidation is further aided by our examination of the
General Assembly's treatment of priority in another liquidation context. See Ratehford
v. Proprietors’ Ins. Co. {1989), 47 Chio St.3d 1 {finding it instructive to look at the
statutory scheme dealing with liquidations of inscivent saving and loan associations as
an indicater of the Generai‘Assembiy's intent under R.C. Chapter 3903); see also
D.A.B.E. - inc. v. Toledo-Lucas Cty. Bd. of Health, 86 Ohio 5t.3d 250, 2002-Chic-4172,
1120 (a court may consider laws upon the same or simitar subjects in order to determine

‘Iegislative intent), In this instance, we look to R.C. 1125.24, the statute governing
priority of claims in a banking tiduidation.

{134} Like R.C..3903.42 in the insurance context, R.C. 1‘125.24{&) establishes
the order in which claims against a liquidated bank are to be paid from the liquidation

“estate.  Unlike R.C. 3903.42, however, R.C. 11 25 24(R) specifically provides thai
"linterest shall be given the same priority as the claim on which it is based, but no
interest shall be paid on any claim until the principal of all claims within the same class

has been paid or provided for in full" Also unlike R.C. 3003.42, shareholders’ claims
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are not listed among the priority classes set forth in R.C. 1125.24(A). Rather, R.C.
1125.24((:)- provides 'tﬁat funds may be paid to the liquidated bank's shareholders only
after all claims have been paid pursuant to R.C. 1125.24(A),-and interest has been paid
pursuant to R.C. 1125.24(B). Thus, not only does R.C. 1125.24 éxpressly provide for
the payment of interest on creditors' claims, it requires that interest b_e paid before
shareholders are enitled 10 fecover.

| {'FI[SS}. We acknowledge the potential unfaifness of denying interast' to creditors
of an insurer in liquidation where, as here, the liguidation estate proves sufficient to pay
the principal amount of all allowed claims and a surplus remains.  Liquidation
proceedings will, of necessily, result in delay in the payment of claims, and the delay, in
turn, will result in loss fo creditors whose recovery is postponed. Neverth_eiess, the
remedy for any such unfaimess must stem from legislative action, not from a decision of

this court. Numerous state legislatures have taken steps to eliminate the unfairness

‘that may result in siuations like this by expressly incorporating the payment of interest

_into their statutory priority schemes. ‘While the General Assembly addressed the

payment of interest ip R.C. 1125.24 with respect to banking iiquidétions, it has not done
so in R.C. 3903.42 with respect to insurance liquidations. In the absence of legislative
authority, we conclude fhat interest is not available on creditors’ claims already paid by
the Liquidator in this case. See H@rsfon. As a result of that conclusion, we need not
address whether the court order authorizing the payment of Class 4, 5, and 8 claims
bars subsequent payment of interest or whether payment of interest would have priority

over shareholder claims, as those issues are now.moot,
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{9136} Despite our conclusion that interest is' not payable under R.C. Chapter
3903, the questidn remaiﬁs whether Petrosurance properly asseried a claim:in the -
CGICO liquidation and,_ if not, whether its failure to do so precludeés rrecovery of the
surplus funds. Thus, we tumn to the remaining issues under Petrosurance's second
assignment of efror, conceming the Liquidator's respense to Petrosurance's 2007 proof
of claim, and the Liguidator's cross-assignment of error, by which she maintaing that
Petrosurance's failure {o timely submit evidence to support a claim to the surplus funds
and Petrosurance’s failure to timely object to the denial of Hardy's 1991 claim bar
Petrosurance's enfitltement to the surplus funds and -entitled the Liquidator to summarf,r
judgment,

373 % is undisputed that the Liquidator's representatives provided
Petrosurance with a proof of claim form in 2006 and suggested that Petrosurance
nesded to complele it to assert a right to the surplus funds, - After Petrosurance
submitted the proof of claim to the Liquiﬁator, the Liguidator returned it unfited stéting
that she "must reject the attempt to file the claim and cannot open or recpen a claim file
in the OGICO liquidation estate" because the claim was submitted after the
December 31, 1997 bar date, which elépsed nearly ten years hefore the Liquidator gave
the form to Petrosurance.  The Liguidator also suggested that Petrosurance's proof of
claim constituted a "second shot" at Hardy's 1991 claim, which the Liquidator denied in
2002.

{38} Petrosurance maintains that, having provided the pracf of claim form to
Petrosurance in 2008, the Liquidator is equitably estopped from refusing to- file,

consider, and approve its claim. " 'Equitable estoppel prevenis relief when one party
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induces another to beiieye cerfain facté exist and the other party changes his position in
reasonable reliance on those facts to his detriment.'* Doe v. Archdiocese of Cincinnati,
116 Ohio St,3d 538, 2008-Chijo-67, 47, quoting Stafe ex rel. Chavis v. Sycamore City
Schoof Dist. Bd. of Edn.., 71 Ohip St.3d 26, 34, 1994-Ohio-24. A prima facie case of
equitable éstoppel requires proof of (1) a factual representation that, (2) is misleading,
(3) induces actual reliance that is -reasonabie and in good faith, and (4) causes
detriment to the relying party. Ruch v. Ohio Depl. of Transp., 10th Dist. No. 03AP-1070,
2004-Chio-6714, {[14.

{939} As a ge_nerai rule, estoppel does not apply against the state, its agencies
or agents in the exercise of governmental functions. See Sun Refining & Marketing Co.
v. Brennan (1987), 31 Ohio St.3d 306, 307; Stale ex rel. Glasstetter v. Connelly, 179
Ohio App.3d 196, 2008-Ohio-5755, ]12. Some courts, however, have concluded that a
state agent, acting as a liquidator, engages in functions that are more proprigtary than
governme‘ntal. See, e.g., State ex rel. Merion v. Unemployment Comp. Bd. of Review
(App.1943), 68 N.E.2d 411, 45 Ohio Law Abs. 614; In re Reliance Group Holdings, Ine.
(Barkr.E.D.Pa.2002), 273 B.R. 374. In fact, this court recently noted that the
Superiniendent of Insurance, as liquidator, is essentially a court appointed pr'ivate
trustee who, for all practical purposes, stands.in the insurer's shoes, and that-any
benefit in an action initiated by the liquidator accrues, not fo the state, but io the
insured's members, shareholders, policyholders, and crediiors. Benjamin v. Emst &
Young, L.L.P., 167 Ohio App.3d 350, 20é6-0hi0~2?39, 915, 18.- This court has also

acknowledged, in a case involving an estoppel defense against the Liguidator's
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predecessor, that estoppel may lie against the state in some instances. See Covingion
v. Metrohealth Sys., 150 Ohio App.3d 558, 200.2—0hio—6629, {32.

{5140} Nevertheless, we conclude that the doctrine of equitable estoppel is
inapplicable here. Hardy states that "the Chief Deputy Liquidator [and] counsel for the
Liquidator * * * suggested to [Hardy] that Petrosurance should éubmit a standard proof
of claim form to more fully assert its rights to {the] surplus as & shareholder, and they
presented him a form they had prepared for Petrosurance's use in that respect and
upon which they had caused Petrosurance's name o be imprinted.” Hardy Affidavit, at
8. Petrosurance argues that it filed its proof of claim in reliance on the Liguidator's
actions and that, as a result, the Liguidator s_‘houid be estopped from denying its claim.
We djségree. The record contains no evidence that Petr_bsurance suffered a detriment
as a result of its supposed reliance on the Liguidator's suggestion that it file a proof of
claim, Although the Liguidator refused to consider Petrosurance's 2007 proof of claim,
Petrosurance is in no worse position, having attempted to file the proof of claim, than it
would have been had it not filed a proof of claim. Accordingly, we reject Petrosurance's
eétappel argument.

{541} We now tumn to the Liquidator's stated bases for refusing to file
Petrosyrance's proof of ciaim,li.e., that the claim was barred by (1) the December 31,
1997 absolute final bar date, and (2) the Liquidator's denial of Hardy's 1991 proof of
claim. -We first consider the effect, if any, of Hardy's 1891 proof of claim on
Patrosurance’s 2007 proof of claim. Hardy filed the 1991 proof of claim for unstated
intercompany balances and other monies due on hehalf of all entities owned, controlled

or affiliated by or with him. The proof of claim form contained various boxes that couid
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be checked to describe the claim. Among the checked boxes on the 1991 proof of
~ claim is one beside the following statement: "Claim is made by a general creditor for
uhpa'id invoices." Hardy also checked boxes that stated: "Claim is‘ made against
" policyholder of the above named Company™ and "All other claimants (Describe nature of
claim and consideration given for it)," although Hardy did not describe any other claim.

| {442} When the Liquidator denied the 1981 proof of claim, the determination
jetter stated that ihel {iquidator determined that the claim was a Class 5 claim of a
general creditor and that the Liquidator valued the claim in the amount of $0.00 based
on it being filed in an unstated amount and having not been updated or supported. The
L_iquidatolr nctéd that its recards reflected no balance due either Forum Holdings or
Hardy. The Liquidator's determination, by its terms, denied Class 5 general credifor
. claims by the entities on whose behaif Hardy filed the proof of claim. Neither Hardy,
_F-arum Holdings USA, nor any other entity filed objections to the denial of the 1991 proof
of claim, and the right of ihose entities to object to the Liquidator's denial of their Class 5
claims was extinguished pursuant to R.C. 3803.38(A).

1943} We disagree with the Liquidator's contention that Petrosurance's claim to
the surplus funds waé encompassed by the 1991 proof of claim. Although Petrosurance
is arguably included within the class of claimants on whose behaif Hardy filed the 1991
proof of claim, as an entity owned, controlled or affiliated by of with Hardy, there is no
indication in either the proof of claim or the Liquidator's denial of the claim that the proof
of claim encompassad a shareholder claim for surplus funds.  Accordingly,
Petrosurance had no basis for filing ab;ect;ons regarding a Class 9 sharehelder claim

because . ne;iher the proof of claim nor the liquidators denial encompassed such a
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claim. _'Upon review, we conclude that Hardy's 1991 proof of claim, and the Liquidator's
denial of it, are irrelevant fo Petrosurance's 2007 proof of claim and to Petrosurance's
entittement to the surplus funds in the liquidation estate as OGICO's sole shareholder.
{444} The Liquidator also maintains that she had to refuse Petrosurance's proof
of claim because she has no autharity to accept claims filed after an absolute final bar
date. Thus, the Liquidator asserts that the trial court's establishment of December 31,
1997, as an absolute final bar date precluded the 2007 proof of claim despite R.C.
3903.35(D), which provides, in part, that "[t}he liguidator may consider any claim filed
late * **, and permit it to receive distributions which are subsequently declared on any
claims of the same or lower priority if the payment does not prejudice the orderly
administration of the liquidation.™ The Liquidator's argument ignores the fact that the
absolute final bar date applied only to "future claims,” as defined by the court's order
establishing that date. That order defined a "future claim” as follows:
-~ [Alny unknown claim (1} et io be asserted which would be
purported to be covered by any Proof of Claim * ** which
was timely filed with the Liguidator by August 31, 1991, but
which was filed without any knowledge of or documentation
‘to support a future claim; (2) which, if asserted, would he
asserted under policies of insurance or bonds issued by
OGICO; and (3) which is not reported to the Liquidator by
December 31, 1997.***
(Emphasie added) The Notice of Establishment of Absolute Finél Bar Date and

'éoreclasure of Future Claims approved by the tial court stated: "This Notice only

épplias 1o Future Claims as defined herein.” Because Petrosurance’s shareholder claim

4 There has been no assertion that payment to Petrosursince would prejudics ihe orderly administration of
the liguidation where all allowed claims have been pald, all further Class 4, 5, and § claims have baen
foreclosed or zero-valued by court order, and a surplus remains in the Liguidator's possession.
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is not asserted under an insurance policy or bond issued by OGICO, the December 31,
199? absolute final bar date was inapplicable to Petrosurance's claim and did not justify,
let alone require, the Liquidator's refusal to file, consider or approve the claim. For
these reasons, we reject both of the Liquidator's stated bases for refusing to file
Petrogurance's proof of claim. |

{445} Having concluded that Petrosurance did not waive its right to file a claim
for the surplus funds, that the absolute final bar date did not apply to Petrosurance's
shareholder claim, and that the payment of interest to higher priority claimanis is not
permitted under R.C. 3903.42, we conclude that the Liquidator was not enfitled to
sﬁmmary judgment on her claim for a declaratory judgment that Petrosurance had no
right to any remaining funds in the Liquidator's possession. Likewise, to the extent that
Petrosurance's motion for summary judgment sought a rejection of the Liguidator's
proposed declaratory judgment, the irial court erred in denying that motion.

{J46} We do not, however, determine that I?;etrosurance was, as a matter of law,
entitled to a contrary declaratory judgment that it was solely entitled to the surplus
funds. The trial court prﬁpériy di_smissed Petrosurance's counterclaim for lack of
subject-matter jurisdictian.‘ In dismissing the counterdaim, the court held that
Petrosurance's right to funds from the liquidation estate must be established through the
procedurés set foﬁh inl R.C. Chapter 3903. Although ?etrosuranca attempted to initiate
those procedures by filing its 2007 proof of claim, the Liguidator thwarted those effarts
by ermnéousty refusing to ﬁ!é tlhe proof of claim and refusing fo request a hearing whén
Patrosurance filed its objections to the Liguidator's action. While it is questidnable

whether the issue of Petrosurance's entitlement to the surplus funds was before the frial
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court afier the dismissal of Pefrosurance's counterclaim, based on its efroneous
determination that the Ligquidator was enfitied to pay interest to creditors before making
any payment fo Peirosurance,,the trial court did not address and determine
Petrosurance's entitlement to the surpius funds, and ws;; will not resolve this ﬁuestion in
the first instance on appeali.

1447} In conclusion, we overrule Petrosurance's first assignment of error and
affirm the trial court's judgment dismissing Petrosurance's counterclaim. We sustain
Peirésurance‘s second assignment of error fo the extent stated above, and we overrule
the Liquidator's cross-assignment of error, Therefore, we reverse the irial court's entry
of summary judgment in favor of the Liguidator and denial of Petmsurance‘é motion for
summary iudg.ment solely to the extent it sought a denial of the Liquidator's requested
declaratory relief. We remand this matter to the tf';a! court for furtherr proceedings
consistent with this decision.

Judgment affirmed in part,
reversed in part, and cause mmanded,

SADLER and CONNOR, JJ., concur.,
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IN THE GOURT OF COMMOMN PLEAS OF FRANKLIN COUNTY, OHIO
CIVIL BIVISION £13
3 ﬁhﬁ AL ﬁ??&ﬁ»uﬂuiﬁ

MARY JO HUDSON, . 1 CASE NO. 07CVH04-5862

Superintendent of lnsurance, i b
State of Ohio, Liquidator of I
The O & Gas Insurance Company, 1
i
PLAINTIFF, i JUDGE LYNGH
: - | i . ‘
Vs, 1 MAGISTRATE MeCARTHY
. i
PETROSURANCE, INC. ET AL, i
: i
DEFENDANTS. 5§

JUDGMENT ENTRY AND ORDER

This is o serve as a final judgment in the case bearing number 07CVHO04-
5862 upon the docket of this court, In that action, the conrt considered motions
for summary judgment filed by plaintiff and defendant Petrosurance, Ine. For the

reasons set forth in the amended decision filed herein on August 13, 2008, the -

court finds thé issues in favor of plaintiff and granis her mgtg.:;n for. %nm

: : . S
jadgment against - defendant Petrosurance, With respect 1o déﬁndagiﬂ

. Petrosurance’s mo hon the court grants it in part and denies it in parf as set fﬁr@

in the court’s mentmned amended dec;slon.
Concerning case number 900VH05-3409, plaintiff is directed tosubmxt a
plan for the payment of interest to credimrs whose claims have been allowed. The
court will consider the pro?osed plan and any reasoned and sapported objections
thereto, but will defer issuing an order with respect to amounts of payments and
related issues until a decision is made in an appeal that may be taken in case

number 070VII04-5862,
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There is no just reason to delay the entry of this judgment in case number

07CVHD4-5862. Costs to be paid by defendants.

Copies to:

Keith McNamara, Esq.
88 ¥ast Broad Street
Suite 1250

Columbus, OH 43215
Counsel for Plaintiff

John P. Brody, Esq.
65 East State Street
Suite 1800
Columbus, OH 43215
Counsel for Plaintiff

Peter L. Cassady, Esq.

200 Pike Street, Suite 400

Cincinnati, Ohio 54202

Counsel for Petrosurance
&

John K. Hughes, Esq.

.»p West Madison Street, Suite 4000

Chicago, IL 60602 _
Counsel for Petrosurance

Mark G, Hardy

g St. Mary’s Square

Bury St. Edmunds
1P33 2AJ

England
Defendant

i U Lot

JULﬁ M. LYNCH, JUDGE  /6/2%/6¢
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY OHIO

CIVIL DIVISION
MARY JO HUDSON, ] CASE NO. 90CVH05-3409 ¢
Superinfendent of Insurance, I :
State of Ohio, Liquidator of 1L
The Ol & Gas Insurance Company, - {}
' ' I
PLAINTIFF, - 0 2,
!
VS, ' i }‘i—%{ s
, ' I N
THE OlL. & GAS INSURANGE COMPANY, ] | o €
1 ‘
DEFENDANT. I

IN THE COURT OF COMMON FLEAS OF FRANKLIN COUNTY, OHIG

CIVIL DIVISION
'MARY JO HUDSON, I CASE NO. 07CYHD4-5862
Superintendent of insurance, -1
State of Ohio, Liquidator of 1
The Oil & Gas Insurance Company, O
. ) . . 3[ - N .
PLAINTIFF, : ! JUDGE LYNGH
o TR _
vS. - 1] MAGISTRATE McCARTHY
I
PETROSURANGE, INC. ET AL, i
I
DEFENDANTS. : o

AMENDED* DECISION GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
' ..l! lnPM,EﬂIACAIM‘ETﬂEEENDA&T PETROSURANCE. JNE,_—ﬂ e
i FILED'ON NOVEMBER 28, 2007 : '
AND
AMENDED* DECISION ON DEFENDANT PETROSURANCE
INCORPORATED’S MOTION FOR SUNMMARY JUDGMENT
FILED ON MAY 30, 2008

Lynch, J.
Now before the court in this declaratory judgment action are plaintiffs

motion for summary judgment against defendant Petrosurance, Inc. and a cross
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mptian for sumnﬁary judgment asserted by Petrosurance Inc. against plaintiff
Hudson. The motions center on two issues, namely (1) whether the claim of
Petrosurance Dught to be recognized as being properly asserted and (2) whether
monetary interest ought to be ﬁaid to those claimants Whose principal claims
have already been approved and paid by plaintiff.
| I

Summary judgment was established through Civ.R. 56(C) as a procedural
device designed to telrminate litigation when there is 2o need for a formal trial.
Norris v. Ohie Std. Co. (1982), 70 Ohio St. 2d 1. The rule mandates that the
following be established: (1) that there is no genuine issue of any material fact; (2)
that the moving party is entifled to judgment as a matter of law; and (3) that

reasonable minds can come to but one conclusion and, viewing the evidence most

strongly in favor of the non-moving party, that conclusion is adverse to the non-

moving party. Bostic v. Connor (1988), 37 Ohio St. 3d 144.
Summary judgment will not be granted wnless the movant sufficiently
demonstrates the absence of any genuine issue of material fact. A “party seeking

summary judgment, on the ground that the nonmoving party canuol prove ifs

* case, bears the initial burden of informing the trial court of the basis for the

motion, and identifying those portions of ﬁae vecord that demonstrate the absence
of a genuine issue of material fact on the essential element(s) of the nonmoving
party’s claims.” Dresher v, Burt {1996}, 75 Ohio St. ad 280, 293.
| I
In considering the issues presented, it faust first be observed that the

matter st hand tnvolves the liquidation of a domiciliary insurance company, the

2
Appx. 35



Ol and Gas Insurance Companj}. Thus, the dictates of Ohio’s version of the
Insurers Supervision, Rehabilitation, and Liquidation Act are operative. Oldo's
Liquidation Act is a comprehensive statutory schéme which, amoﬁg other things,
regulates delinquency prbceedings in comnection with insolvent imsurance
companies. The Liguidation Act is designed to protect the “intevests of insureds,
claimants, creditors, and the public generally,” to enhance the "efficiency and
economy of liquidation,” and "to minimize 1&@1 uncertainty and litigation.” R.C.
5903.02(D). Pursuant to the Liqui&ation Act, this court assumed exclusive subject.
matter jurisdiction. over all claims and proceedings concerning assets of the Oil
and Gas _(k)mpany’s liquidatian estate. See, Benjamin v. Credit Gen. Ins. Co., 2005 '
Qhio 1450,12005 Ohio App. LEXIS 1402 (Ohie Ct. App., Frankdin Couniy).

- Ohio's statutory insurance liquidation scheme vests within the liguidator
broad and largely unfettered powers, under the supervision of this court, to
maximize the assets available to her in discharging her duties to claimants,
shareholders and creditors of the insolvent Ol and Gas Insurance Company. The
statutes require this court to >liberaﬂy construe the controlling law in favor of their
mentionéd stated purposes. R.C. 3903.02(C). Benjamin v. Pipoly, 155 Ohio App.
3d 171, 2003 Ohio 5666, 800 N.E.2d 50, 2003 Ohio App. LEXIS 5021 (Ohio CL
App., Fraﬁldin County).

| | I
In first considering the sec;t)nd enumerated issue (whether monetary
interest ought to ‘Qe paid to those claimants whose principal claims have already

been approved and paid by plaintiff), the court ()bseﬁes that the Liquidation Act
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is silent on the issue of payment of interést to claimants with approved claims.*
With rare exception,? courts and commentators who have considered the issue
have found that under certain circumstances, the payment of interest ought to be

made to claimants whose claims have been allowed by the liquidator of an

insolvent insurance company or finaneial institution. Most particularly, when it is

the case that after all allowed principal claims have been paid there exists a
“surplus” or funds remaining in the hands of the liquidator, then in that
circumistance, those funds ave to be used to attempt to make the cleimarnts whole -
by recognizing and paying interest on the allowed claims, typieally from the time
of the claim becoming due until the time of the liquidatof s initial claim payment
was made to the claimant,

Numerous courts have elucidated on the issue at hand. Prior to the
adoption of the uniform Liquidation Act, courts relied on common law
cénsideratians in ﬁnding that interest was payable to claimants in a situation

involving funds remaining in the hands of a Hquidator subsequent to the payment

- of underlying claims, In Ohio Savings Bank & Trust Co. v. Willys Corp, 8 Fad

463, 1925 U.S. App. LEXIS 3205, 44 ALR 1162 (2d Cir. N.Y. 1925), it was noted:

.. . as a general rule, after property of an insolvent is in custodia legis,
interest thereafter accruing is not allowed on debts payable out of the
funds realized by a sale of the property. The reason assigned is that in
such cases the delay in distcibution is held to be the act of the law and a
necessary incident to the settlement of the estate. In suech case interest
is payable from the time the debt became due and payable up to the
date of the appointment of the recelvers.

1 Compare, KRS 304.33-430 {8), of the Kentucky Insurance Code providing a priorily
ranking for “Interest on claims already paid.”

2 MePherson v. Holland-America Ins. Co. Trust, 1999 Mo. App. LEXIS 832 (Mo, Ct.
App. June 22, 1999) abrogaied by Wenzel v. Hollund-America Ins, Co. Trust, 1
S.W.3d 643, 2000 Mo. LEXIS 26 (Mo. 2000).
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But this is not because the claims lose their interest-bearing quality
during the period within which the property is in custodia legis. The
rule does not prevent the running of interest during a receivership, and
if, as a result of good fortune or good management, the estate proves
sufficient to discharge the claims in full, interest as well as principal is
to be paid. At 468.

The syllabus holding in Jn re People by Stoddard, 249 N.Y. 139, 249 N.Y,
(MN.Y.S) 139, 163 N.E. 129, 1928 N.Y. LEXIS 776 (1928) states the recognized
general rile; '

> The rule that interest is not allowed after the property of an insolvent
has passed into the hands of an official liquidator applies only in the
distribution of the proceeds of the property by the liquidator where the
proceeds are insufficient to pay all creditors in full, 1t is a rule of
administration and not of law, for the law does not contemplate that a
debtor may stop the running of interest until he has paid his debt.
Interest continues to run against the debtor during lquidation and if
the fund proves sufficient to pay all claims in full with interest, then
interest aceruing during liquidation is allowed.

A commentator on the issue has forther explained thus:

The modification in ordinary interest rules produced by insolvency
may, according to the weight of reason and authority, be summarized as
follows:

The commencement of insolvency proceedings does not arvest the
sunning of interest, but justice requires that intevest theveafter
aceruing should not be computed on any claims, either general or
preferred, in arriving at the basis of distribution of the assets, unless

those assets have first proved sufficient to paganamount equaltothe =

principal of all claims of every class, leaving a surplus. In the latter
event, in determining the balanced due on the claims for the purpose
of distributing the surplus, interest should be caleulated at the rates
normally applicable to the several claims; and the dividends
theretofore paid should, for the purpose of such computation, be
applied according to the method in ordinary cases of partial payments
on interest-bearing debts. :

Hanson, Effect of Insolvency Proceedings on Creditor's Right to
Interest, 32 Michigan Law Review 1069,
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Other courts considering the issue have reached the same result, See, .3,
McConnell v, Pacific Mut. Life Ins. Co., 205 Cal. App. 2d 469, 24 Cal. Rptr. 5, 1962
Cal. App. LEXIS 2153 {Cal, App. 2d Disl. 1962);2 Cormmonwealth ex rel. Woodside
v. Seaboard Mut. Casualty Co., 420 Pa. 237, 215 A.2d 673, 1966 Pa. LEXIS 757

(1966); Koken v. Colomial Assur. Co., 885 A.2d 1078, 2005 Pa. Commw. LEXIS

587 {Pa. Commw. Ct. 2005)

Following adoption of the uniform Liquidation Act courts have continued

to-raspect the solid ‘mtiqrmie_and logic voiced by predecessor courts-who had

considered the issue at hand. In this connection, courts have read the language of
the Act to continue to permit the ];Sayment of interest nnder those circumstances

explained above, In so doing, some courts have acknowledged the broad powers

granted to the liquidator by the Act.

® The cited case was an insurince company liguidation case, The court observed,
however, that the law as described is equally applicable to liquidations involving
financial holdings companies, See, e.g., The Benj. Franklin Shareholders Litigation
Fund v. FDIC, 2006 1.8, Dist. Ct. Motions 860189, 2006 U.S. Dist. Ct. Motions
LEXIS 50030 (“like the federal courts, every state court which has ever considered
whether interest should be paid on the claims of creditors of a bank in liquidation has
held interest allowable.”); Lanigan v. Apolio Sav., 30 1il. App. 3d 781, 332 N.E.2d 501,
1975 1k App. LEXIS 2692 (1l App. Ct. 15t Dist. 1975) (“The receiver was appointed for
the purpose of liquidating the association not to make a profit for the permanent
regerve shareholders™): Stein v. Delano, 121 F.2d 975, 3941 U.8. App. LEXIS 4598 (34
Cir, N.J. 1947) (“It may be a hardship on the stockholders to hold them for interest
accruing during the delay of administration. If certainly is a hardship on the creditors
1o lose this interest. The question, however, is not one of hardship, but of legal right,”
finding interest payable to claimants; Andress v, Carter (In re First-Central Trust
Co.}, 75 Ohio App. 1, 14, 60 N.E.2d 503, 509, 30 Ohio Op. 248 {1944), rev'd on other
grounds, 145 Ohio St. 498, 62 N.B.2d 311, 31 Ohio Op. 169 (1945)(". . . the general rule
is that interest on general claims against an insolvert bank will not be computed for the
period after the bank passes into the hands of a receiver or liquidator where the assets
of the bank are not sufficient to pay the principal of all the debts. If, however, the assets
of the insolvent bank de in fact turn out to be sufficient to meet all demands and leave a
surplus over, interest on all claims will, in the absence of a statutory prohibition, be
allowed out of the sufplug to the creditors for the period during which the insolvent
hank has been in the hands of the receiver or liguidator.”).

6
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For example, in Wenzel v. Holland-America Ius. Co.- Trust, 13 S.W.54 643,
2000 Mo. LEXIS 26 (Mo. 2000), the court femgnized the generally acéepted
principle that thé state’s insurance code is the exclusive source of the receiver's
authority in the context of insolvent insurance compaﬂieé and went on find
-permissible the payment of interest in'a circumstance where the receivership
assets exceeded the sum necessary to satisfy the principal claims allowed. The

court observed the language in the Act and found:

" [The language of the Act] authorizes the recdiver io "compound,
compromise or in any other manner negotiale the amount for which
claims will be allowed . . . ." This sentence, by its plain language, confers
broad powers upon the recefver in making payments upon properly
submitted claims. It is in giving definition to the words that the bread
authority becomes evident.

The words "compound,” “compromise,” and "negotiate” are not defined
in chapter 375. This Court, therefore, refers to standard dictionary
definitions to supply ordinary meaning. To "compound” is "to seitle
. amicably, adjust by agreement” or, alternatively, "to add to, augment.”
"Compromise” is defined as "to adjust or settle (a difference) between
parties.” "Negotiate" means "to communicate or confer with another so
as to arrive at the settlement of some matter,"

In compounding, compromising, and negotiating, therefore, the
receiver is authorized to set the terms by which any and all properly
submitted claims will be paid. The receiver may seifle claims either by
increasing or decreasing the claimed amownt. This reading of the
legislature’s use - of the words “compound,” “compromise,” and
"negatiate” in subsection 1 of section 3751220 is consistent with the
legislative intent that the receiver’s general duty is to review and seftle
claims in a fair manner on behalf of the insolvent insurer. Pursnant to
subsection 1 of section 375.1220, therefore, the receiver was authorized
to request the payment of prejudgment interest and the teial court was
anthorized to approve the request. (Citations omitted.)

Thus, upon a review of the relevant case law and pertinent legal literature,

it is clear that the law fully supports the notion that infcrcst ghould be paid to
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liquidation cdlaimants when fonds remain with the liquidator following the
payment of undexlying principal claims.
v
Defendant believes it to be a weakness to the liquidator’s position of paying
interest that inany cases cited by her are not Ohio cases and “do not deal with the
statutory duties of the liquidator under R.C. Chapter 3903.” While it appears to be
the circumstance that Ohio is not overwhelmed with insurance liquidation
iiﬁgaﬁon, that fact is of virtually no consequence when considering the powers and
responsibilities of Vthe liquidator. As alluded to above, the Hiquidator is imbued
with broad and largely unfettered powers and is under the direct supervision of
t‘nfs cowt.
| R.C. 3903.21, R.C. 3903.43 and R.C. 2735.04 each grant expansive powers
1o the liquidator. It cannot be seriously argued that the liquidator does not possess

the power, subject to court approval, to pay claims in a manner recognized to be

- proper by most every court to consider the issue. As pointed out herein, given the

existence of residual funds in the possession of the receiver, the law almost

universally favors the payment of interest on claims prior to any dishursement

heing mads to shareholders or owners of the liguidated business. There is nothing

. féund in Chapter R.C. 3903 that would alter that result.

Nevertheless, one could assert that Petrosurance is a claimant along with -
the other claimants and is gramted a statutory priority position that must be

recognized and acknowledged by a consideration and payment of its claim prior to

a determination being made on the matter of whether or not a surphus exists, Tn

other words, one could claim that as a matter of fact, there can be no identifiable
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surplus of funds until and unless the claim of Petrosurance is considered and
perhaps paid — only then can a determination be maﬁe on the issue of whether
there cxists a surplusagé of funds.

J It is important to note, ix_owever, that this analysis ignores the nature of the
claims presented by the numerous claimants to whﬁm the liquidator has made
some payment. As many of the cited cases reveal, the interest on a claim is but one

facet of the élaim itself+ In other words, accruing interest on money withheld is

inherent inthe underlying cladm for principal s The fact that it may be paid only in

cireumstances involving excess or residual holdings sim;ﬁly is a principle followed

-in recognition of the importance of assuring that the creditors are first afforded

equitable treatment of their principal claims before considerations of interest
payments are made. See, generally, Hanson, Effect of Insolvency Proceedings on
Creditor's Right to Interest, 32 Michigan Law Review 1069.

Yn other words, neither the appointment of a receiver nor the taking over by
her of the corporate assets terminates the right of any creditor to have interest run
on his claim, but merely limits his remedies in rem to effectuate its payment.®
Ifhémas v. Westém Car Co., 149 U.S. 95; People v. American Loun & Trust Co.,
172 N. Y. 371; American Iron Co. v. Seaboard Air Iine, 233 U.S. 261; People v.

Merehants Trust Co., 187 N. Y. 203, Thus, until the clabms (necessarily including

s Petrosurance bases much of is reasoning on it stated premise that the claimants “have
been paid in full” This is not a correct assessment inasmuch as the claimants have
claims for interest that are outstanding aud ave a component of the underlying claim
for principal.

5 The notion that a claim has an interest component is consistent with the vequired
treatment of potential future claims. See, R.C. 3903.57(C).

¢ Petrosurance asserts that by recognizing claims for interest, the liquidator is
attempting to “invent a new subclass” which would conflict with the Liquidation Act.
The recognition of inferest claims does not create a new subelass; it merely
acknowledges the existence of one facet of already existing claims. See, Koken, supra.
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interest) of those higher in priority than Petrosurance’s are salisfied, the claim of
Petfo‘surance does not have to be recognized. |
'

Petrosurance ¥aises an additional issue concerning the fact that not every
claimant made a formal clahm for interest. This circumstance is not detrimeintal to
the claimants’ rights to receive interest. The right to receive interest on a elaim in
liquidation is an inchoate right and co-e}cistent with the right to receive principal.
‘When the procgeds of the lquidation procedure exceed the sum @f the principal
claims, the claimants’ right to interest ripens and must be recognized by the
receiver and paid as allowed. A demand for something already possessed by the
claimants is not required to bring the right into existence.

VI

Moving on to consider the remaining issue, namely, whether the claim of
Petrosurance ought to be recognized as properly asserted, the liquidato'y has
taken the position tﬁat the claim was ﬁléd late or not filed at 21l and should be
disregarded accordingly. Upon consideration, it is found that, as a practical
mattef, the tardy attempted filing of Petrosuranee’s claim is of no apparent
CONSEqUence. Based upon undisputed represeatations of the Hquidatér, once
interest is paid on claims ag pérmitted herein, no funds will remain sufficlent to
pay Petrosurance. Moreover, even if funds will exist after the payment of
interest as peemitted, the funds will “revert to the undistributed assets” of the
Oil and Gas Insurance Company (R.C. 3903.38) and should be paid to
Peirosurance without regard to the timeliness of its formal caim (R.C.

3903.45).
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 Therefore, and upon a full consideration, ‘the court finds plaintiff’ s
motion for summary judgment to be well taken and therefore grants it. Further,
on the matter of defendant’s motion for summary judgment, it is granted and
denied consistent with the 'determinaﬂoﬂs made Hereiﬁ. Cdunsel for plaintiff
shall prepare and submit to the court the necessary judgment entry and order

| authorizing the liquidator to submit a plan in furtherance of the liquidation.

Dyl U g

#\M. LYNCH, JUDGY
Copies to:

Keith McNamara, Esq,
" 88 East Broad Street

Suite 1250

Columbus, OH 43215

Counsel for Plaintiff

John P. Brody, Esq. .

65 East State Street ) “
Suite 1800 '

Columbus, DH 43215

" Counsel for Platutiff

Peter L. Cassady, Esq.
300 Pike Street, Suite 400
Cincinnati, Ohio 5q202
Counsel for Petrosurance

John K. Hughes, Bsq.

70 West Madison Street, Suite 40(}0
Chieago, IL 60602

Counsel for Petrosurance
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Mark G. Hardy

3 8t. Mary's Square
Bury St. Edmunds
1Pag 2AJ

England

Defendant

* The within Amended Dacisions were necessitated due to editing oversights
that oceurred on pages 3 and 10 wherein the Ofl and Gas Insurance Company
was misidentified as the Petrosurance Insurance Company. Those errors have
been corfected in the present decisions.
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LEXSTAT ORC ANN 3903.02

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (¢) 2010 by Matthew Bender & Corupany, Ine
a member of the LexisNexis Group
All rights reserved.

#k CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND
FILED WITH THE SECRETARY OF STATE THROUGH FEBRUARY 26, 2010 ###*
ek ANNOTATIONS CURRENT THROUGH OCTOBER 1, 2000 ##*
##+ OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH OCTOBER 28, 2009 *#*

TITLE 3%. INSURANCE
CHAPTER 3903, RESERVE VALUATION; RE{IABILITATION AND LIQUIDATION

Go to the Ohia Code Archive Directory

ORC dnn. 3903.02 (2010)

§ 3903.02. Citation, construction and pugpose of act

(A) Sections 3903.01 to 3903.5% of the Revised Code may be cited as "the insurers supervision, rehabilitation, and
lignidation act.”

{B) Sections 3903.01 to 3903.59 of the Revised Code do not limit the powers granted the superiniendent of
insurance under any other section of the Revised Code.

(C) Sections 3903.01 to 3903.59 of the Revised Code shall be liberally construed to elfect the purposs stated in
division (D) of this section.

(D) The purpose of sections 3903.01 to 3903.59 of the Revised Code is 1he protection of the interests of insireds,
claimants, creditors, and the public generally, with minimum interforence with the normal prerogatives of the owners
and managers of insurers, through all of the following:

(1} Early detection of any poteniially dangerous condition in an insurer, and prompt application of appropriste
corrective measurcs;

(2} Improved methods for rehabilitating insurers, invelving the cooperation and management expertise of the
Insurance mdush}f

{3} Enhanced «3fﬁc:{iem:3..r and econonty of liquidation, through clarification of the law, to minimize [egal
uncertainty and litigation,

(4) Equitable apportionment of any unavoidable loss;

{5) Lessening the problems of interstate rehabititation and liquidafioﬁ by facilitating cooperation between states in
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the tiguidation process, and by extending the scope of personal jurisdiction over debtors of the insurer outside this state;

(6) Regulation of the insurance business by the impact of the law relating to delinquency procedures and
substantive rules on the entire insurance business.

HISTORY:
139 v H §30, Eff 3.7-83.

NOTES:

Section Notes

Not analogous to former RC § 3903.02 (GC § 628-1; 118 v 303;'; Burean of Code Revision, 10-1-33), repealed 139
v H 830, § 2, eff 3-7-53.

Related Statnies & Rules

Cross-References to Related Stafutes
Conirolling insurance producer; remedics for noncompliance with Houidation or vehabilitation order, RC' § 3905.65.
Credit union gearanty corporations, RC § I761.0] et seq,
Frandulent acts concerming impaitment or insolveney of iﬁsurer, R(C §3999.37.
" Health insuring corporation; rehabilitation, liquidation, suspension or conservation, RC § 7751.42.
Life or sickness snd accident insurers may pay claims unpaid due to insolvency of certain msurers, RC § 3901.47.
Mandatory control level event defined for health insuring corporations, RC § 3903.86. '
Mutual msurance holding company; rehabilitation, liquidation and dissoiutiqn proceedings, RC § 3913.35.,

Risk-based capital: authorized control level events, RC § 1753.35.

Comparative Legislation

TNSURERS SUPERVISION,  REHABILITATION AND LIQUIDATION MODEL ACT: IN-Burns Ind. Code
Ann. § 27-9-1-1 et seq

KY—-KRS § 304.33-010 et seg
MI--MCLS § 500.8101 et seq

NY--NY CLS Ins § 7438 et seq
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- PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (¢} 2010 by Maithew Bender & Company, Inc
a member of the LexisNexis Group
All rights reserved.

##* CURRENT THROUGH LEGISLATION PASSED BY THE [128TH OHIO GENERAL ASSEMBLY AND
FILED WITH THE SECRETARY OF STATE THROUGH FEBRUJARY 26, 2010 ***
#rx ANNOTATIONS CURRENT THROUGH OCTOBER 1, 2009 *+#
sk OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH COCTOBER 28, 2009 *#*

TITLE 39. INSURANCE
CHAPTER 3903. RESERVE VALUATION: REHABILITATION AND LIQUIDATION

Go to the Ohio Code Archive Directory
ORC Arnm. 3903.27 (2010)
§ 3903.21. Powers of liquidator
{A) The iiquidator may do atty of the following:

{F) Appoint one or more special deputies to act for him under sections 3903.01 to 3903.59 of the Revised Code,
and determine the deputies’ reasonable compensation. Special deputies have all the powers of the liquidator granted by
this section. Special deputies shall serve at the pleasure of the liguidator,

(2) Employ employces and agents, actuaries, accountants, appraisers, consultants, and such other personnel as he
may consider necessary to assist in the liquidation;

(3) Fix the reasonable compensation of employees and agents, actuaries, accountants, appraisers, and copsultants
with the approval of the coust; '

{4) Pay reasonable compensation to persons appointed end defiay from the funds or assets of the fnsurer all
expenses of taking pussession of, conserving, conducting, liquidating, disposing of, or otherwise dealing with the
business and property of the insurer. In the event that the property of the insurer does not contain sufficient cash or
liquid assets to defray the costs incurred, the superintendent of insurance may advance the costs so incurred out of any
appropriation for the maintenance of the department of insurance. Any amounts so advanced for cxpenses of
administration shall be repaid to the superintendent for the use of the department out of the first available money of the
nsurer, :

{53 Hold hearings, subpoena witnesses to compel their attendance, administer oaths, examine any person under
oath, and compel any person to subscribe to his testimony after it has been correctly reduced to writing, and in
connection therewith require the production of any books, papers, records, or other docurments which he considers
relevant fo the inquiry; '
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(6) Collect ull debts and moneys due and claims belonging o the insurer, wherever located. For this purpose, the
ligeidator may do any of the following:

() Istitite timely action in other jurisdictions, in order to forestall garnishment and attachment proceedings
against such debts;

(&) De such other acts as are necessary or expedient to collect, conserve, or protect its assets or property,
inchuding the power to sell, compound, compromise, or assiga debts for purposes of collection upon such terms and
conditions as he considers best;

(c) Pursue any creditor’s remedies available to enforee his claims.
{7 Conduct public and private sales of the property of the insurer;

(8) Use asscts of the estate of an insurer under a lquidation order to transfer policy obligations to a solvent
assuning insurer, if the transfer can be arranged without prejudice to applicable priorities under section 3903.42 of the
Revised Code,

{9) Acquire, hypotheoate, encumber, lease, improve, sell, transfer, abandon, or otherwise dispose of or deal with,
auy property of the insurer at its market value or upon such terms and conditions as are fair and reasonable. The
Hauidator may execute, acknowledge, and deliver any and alf decds, assignments, releases, and other instruments
necessary or proper to cffectuate any sale of property or other transaction in connection with the liquidation.

{10} Borrow money on the security of the insurer's assets or without security and to execute and detiver all
documents necessary to that transaction for the purpose of facilitating the Liguidation;

(11) Enter into such contracts as are necessary to carry out the order to liquidate, and to aftirm or disavow any
contracts to which the insurer is a party;

{12) Continuc to prosecute and to commence in the name of the insurer or in his own name any and all suits and
other legal proceedings, in this state or elsewhers, and to abandon the prosecution of claims he considers unprofitable to
pursue further, If the insurer is dissolved under section 3903.20 of the Revised Code, he shall have the power to apply to
© any court in this state or elsewhere for leave to substitute hims<lf for the insurer as plaintiff.

(13) Prosecute any action which may exist in behalf of fhie creditors, members, policyholders, or shareholders of
the insurer against any officer of the insurer or any other person; .

(14) Remove any or all records and property of the insurer to the offices of the supcrintendent or to such other
place as may be convenient for the purposes of efficient and orderly execution of the liquidation. Guaranty associations
and foreign guaranty associations shall have such reasonable access 1o the records of the insurer as is necessary for them
to carry ont their statutery obligations. ‘ '

(15} Deposit in one or more banks in this state such sums as are requized for meeting current administration
expenses and dividend distributions;

{16 Invest all sums not currently needed, unless the court orders otherwise; -

(17) File any necessary documents for record in the office of any recorder of deeds or record office in this state or
elsewhere where property of the insurer is located;

(18) Assert all defenses available to the insurer as against third persons, including, but not limited o, slatutes of
limitation, statutes of frands, and the defense of usury. A waiver of any defense by the insurer afler a corplaint in
liquidation has been filed does not bind the liguidator. Whenever a gnaranty association or forcign guaranty association
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has-an obligation to defend any suit, the Hquidatar shall give precedence to stch obligation and may defend only in the
absance of a defense by such guaranty association. .

{19} Exercisc and enforce all the rights, remedies, and powers of any creditor, shareholder, policyholder, ox
member, including any power to avoid any transfer or lisn that may be given by the general law and that is not included
under sections 3903.26 o 3903.28 of the Revised Code;

{20) Intervene in any proceeding wherever instimted that might lead to the appeintient of a receiver,
conservator, rehabilitator, liquidator, or trustee, and to act as the receiver, conservator, rehabilitator, liquidator, or
trustes whenever the appointment is offered;

(21) Bnter into agreements with any receiver, conservator, rehabilitator, liquidator, or superintendent of any other
state relating o the rehabilitation, liquidation, conservation, or dissolution of an insurer doipg business in both states;

(22) Exercise all powers now hald or hereafter conferred upon receivers, conservators, rehabilitators, or
liquidators by the laws of this state not inconsistent with the provisions of sections 3903.01 1o 3903,59 of the Revised
Code;

{23) Apply to the court for permission to sell the insurer as a going céncern. If the court determines that the sale
of the insursr as a going concern is in the best intérest of the estate and that the sale will not diminish the value of the
claims of shareholders and creditors, the court shall crder that the isurer be discharged from all of its liabilities, that the
outstanding shares of the insurer he canceled, that for no additional consideration mew shares of the insurer be issued in
the name of the liquidator, that the liguidator be vested with the title to the new shares which shares shall he deemed
yatidly issued, fully paid, and nonassessable pursuant to applicable law, and that the liquidator be authorized to sell the
shares, together with such tax cradits, of the insurer as the liquidator defermiines to be in the best interests of the estate.
The sale may be at public or private sale and under such terms and conditions as the liguidator determines to be in the
best interests of the estate. Upon confirmation of the sale by the court, the purchasers of the shares shall be vested with
title to those shares, including any tax credits, of the insurer free and clear of all claims and defenses. The proceeds from
the sale.of the shares shall become z part of the estate in liquidation.

A sale under this division (A)(23) does not affect the rights and liabilities of the insurer and of its creditors,
palicyholders, shareholders, members, and all other persons interested in its estate as fized under division (B) of secfion
3803.18 of the Revised Code. No person is entitled to any pn0nly or preferenca rights in the proceeds of the sale except
a3 80 fixed.

As wsed in this division {A){23), "shareholder" has the same meaning as in division (F) of section 1701.01 of the
Revised Code and also jncludes any secured party or other person or holder who has or claims to have any interest of
any kind in any shares of the insnrer,

This division (AY(23) applies retrospectively and shiall be Hberally construed to accomplish its purpose to provide
a more expeditios and effective procedure for marshalling the assets of the estate in order to realize the maxinwm
amonnt possible from the sale of those assets and ensure that the purchasers receive clear and marketable titles.

(B) The enumeration, in this section, of the powers and suthority of the liquidator shall not be construed as a
Himitation upon him, nor shall it exclude in any manner his right to do such other acts not herein specifically
enumerated, or otherwise provided far, as may be necessary or appropriate for the accomplishment of or in aid of the
purpose of liguidation.

HISTORY:

139 v 1 830 (BFF 3-7-83); 142 v H 38, BiF9-10-87.
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TITLE 39, INSURANCE
CHAPTER 3903. RESERVE VALUATION: REHABILITATION AND LIQUIDATION

Go to the Ohio Code Archive Directory
ORC Arm. 3903.42 (2010)

§ 3903.42. Priority of distribution of claims

The priority of distribution of claims from the insurer's estate shall be in accordance with the order in which each class
of claims is set forth in this section. Every claim in each class shall be paid in fisll or adequate funds retained for such
payment before the members of the next class receive any payment. No subclasses shall be established within any tlass.
The order of distribution of claims shall be: '

{A) Class 1, The costs and expenses of administration, including but not limited to the following:
(1) The actual and necessary costs of preserving or recovering the agscts of the insurer;
(2} Comﬁensntion for all scmua rendered in the liquidation;
(3} }‘my necessary filing fecs;
{4) The fees and mileage payable to witnesses; |
{5) Reasonable attormey's fees;
(6} The reasonable expenses of & guaranty assaciation or'fore‘;'gn guaranty association in handling elaima.

{B) Class 2. All claims under policies for losses incurred, including third party claims, all claims of contracted
providers against a medicaid health insuring corporation for covered health care services provided to medicaid
recipients, all clajms agzinst the insurer for Hability for bodily injury or for injury to or destruction of tangible property
that are not under policies, and all claims of a guaranty association or foreign guaranty association. Al elaims under life
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insurance and annuity policies, whether for death proceeds, annuity proceeds, or investmeni values, shall be treated s

loss claims. That portion of any loss, indemnification for which is provided by other benefits or advantages recovared -

by the claimant, shall not be inciuded in this class, other than benefits or advantages recovered or recoverable in

discharge of familial obligations of support or by way of succession at death or as proceeds of life insurance, or as

gratuities. No paymest by ar employer to an sraployee shall be treated as a gratuity. Claims under nonassessable
policies for unearned premivm or other premium refumds.

(C) Class 3. Claims of the federal government.

(I Class 4. Debts due to employees for services performed to the extent that they do not exceed one thousand
doltars and represent payment for services performed within one year before the filing of the complaint for liquidation.
Officers and directors shall not be entitied to the benefit of this priority. Suchpriority shall be in leu of any other
similar priosity that may be authorized by law as 1o wages or compensation of cmployees.

(B} Class 5. Claims of general creditors.

(F) Class 6. Claims of any state ot local government. Claims, including those of any state or local governmental
body for a penalty or forfeiture, shall be allowed in this class onty to the extent of the pecuniary loss sustained fiom the
act, transaction, or proceeding out of which the penalty or forfeiture arose, with reasonable and actual costs occasioned
thereby. The remainder of such claims shall be postponed to the class of claims under division {I) of this section.

(G Class 7. Claims filed late or any other claims other than claims under divisions (f) and (1) of this section.

(H) Class 8. Surplus or contribution notes, or similar obligations, and premium refunds on assessuble policies.
Payments to members of domestic mutual insurance companties shall be limited in accordance with law.

{1} Class 9. "L 'ha claims of shareholders or other owners.

if any provision of this section or the applicatioa of any provision of this section to any person or circumstance is
held invalid, the invalidity does vot affect other p: ovisions or applications of this section, and to this ¢nd the provisions
are severable. .

(3} As used in secrions 3903.42 and 3903.421 [3903.42.1] of the Revired Code, "contracted provider” and
"medicaid recipient” have the ssmne meanings as in secior 3903.14 of the Revised Code.

HISTORY:
139 v H 830 (Bff 3-7-83); 146 v H 374, Bff 12-4-95; 151 v H 66, § 101.01, ff. 9-25-05.

NOTES:

Section Notes
The effective date is set by § 612.03 of 151 v H 66.
The provisions of § 3 of HB 3714 (146 v ~) read as follows:

SECTION 3. Section 3903.42 of the Revised Code, as amended by this act, shall apply to and govern all claims
filed in any proceeding to Hquidate an insurer that is pending on the effective date of this section and to all claims filed
in any procecding to liguidate an insurer that is commenced on or after the effective date of this section,
notwithstanding any other provision of the Revised Code including, but not limited to, seetion 3903.08 of the Revised

Appx. 52




Page 1

LexisNexis®

1 of 1 DOCUMENT

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc
a member of the LexisNexis Group
All rights reserved.

#+% CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND
FILED WITH THE SECRETARY OF STATE THROUGH FEBRUARY 26, 2010 ***
#44 ANNOTATIONS CURRENT THROUGH OCTOBER 1, 2009 ***
#x€ OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH OCTOBER 28, 2005 *#**

TITLE 39. INSURANCE
CHAPTER 3903, RESERVE VALUATION; REIABILITATION AND LIGUIDATION
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§ 3003.43. Review, investigation and negotiation of claims; report on ¢laims

{A) The liguidator shall review all claims duly filed in the liquidation and shall make such finther investigation as he
considers necessary, He may compound, compromise, o in any other manner negoliate the amount for which claims
will be recommended fo the court except whers the liquidator is required by law to accept claims as settled by any
person or organization, including any guaranty association or foreign guaranty association. Unresolved disputes shall be
deterinined under section 3903.39 of the Revised Code. As soon as practicable, he shafl present to the court a repost of
the claims against the insurer with his recommendations. The report shalt include the name and address of each claimant
and the amount of the claim finally recormmended, if any. If the insurer has issued aunwities or Hfe insurance policies,
the Tiguidator shall report the persons to whom, according to the records of the Insurer, amounts are owed as cash
surrender values or other investment value and the amounts owed,

(B) The court may approve, disapprove, or modify the Teport on claims by the Hquidator, Such reports as are nol
modified by the court within a period of sixty days following submission by the liquidator shall be treated by the
liquidator as allowed claims, subject thereafter to later modification or to rulings made by the conrt pursuant to section
3903.39 of the Revised Code. No claim under a policy of insurance shall be allowed for an amourt in excess of the
applicable policy limits. : '

HISTORY:

139 v H 8§30, Eff 3-7-83.

NOTES!
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