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INTRODUCTION

As much as Givaudan would ptrofer otherwise, it recognizes that this Court cannot asscss

the merits of thc parties' factual allegations bclow. Nor will this appeal turn on public policy

argaments for or against the adoption of a self-protection exceptiottto the Ohio attorney-client

privilege statute. Scction 1, Article II, of the Ohio Constitution vests iti the General Assembiy

the exclusive power Lo address and weigh public policy issucs and define the appropriate scope

ancl hniits of the statutory privilege. The proposition of law under review is whether this statute

currently includes a self-protection execption.

The plain language of the privilege statute enacted and periodically amended by the

General Asscmbly cioes not mention a selGprotection exception. 'Chis Court has repeatedly

cautiooed that it "cannot insert words into a statute" and "tnust give effect only to the words

used." Roe v. Planraecl PareraPlrood Stv. Ohio Region, 122 Ohio St. 3d 399, 2009-Ohio-2973,

912 N.E.2d 61, ¶42. Nor can this C;ourt "interpret" the unambiguous limitations in the statute to

create a self-protection exception.

'I'he privilege statute also does not incorporate a common law self-prolection exception.

The incorporation t-ule does not apply becausc the Circuit Court in Keck v. Bode (Ohio Cir. C.t.

1902), 13 Ohio C.D. 413, that purportedly cr'eatetl the exceptiott in 1902 was not Oliio's court of

last resort. Moreover, this Court reversed that Circuit Court decisiou in 1903. Bode v. Keck

(1903), 69 Ohio St. 549, 70 N.E. 1115. Becatise this Court did not is.sue all opinion, it is not

clcar whether it agreed with the adoption of the exceplion. Also, even if the incorporation rule

wcrc io appiy to Keek, it would apply cqualty to the long ;ine of subscdtteat cases in vvhich this

Court has consistently rejected.judicially created waivers, exceptions, and limitations during the

past 90 years. Accordingly, under SSD's own incorporation theory, the General Assembly is

deemed to now agrcc with these decisions (even if it previously was deemed to agree with Keck).

26o27L4 1



Because the privilege statute does not contain or incorporate a self-protection exception,

this Court should aftirm the Court of Appeals' Judgtnent. Of course, even if this Conrt e(ects to

adopt a self-protection exeeption, it should apply the exception prospectivcly only (as the

General Assembly would (to), and still af6rm the 7udgment.

If; for whatever reason, this Court is inclined to rctroactively apply a setf-protection

exception to this case, it should consitler how the suspension of the privilege would inipact

Givaudan and SSD. Each party offers its own view ofthe problem an(i a proposed solution.

Throughout this case, including in its opposition to SSD's motion to compel, Givaudan argued

that the application of a self-protection exception would necessitate a stay of the action pending

the resolution of the underlying product liability cases pending against Givaudan (the "Rutter

Flavor Litigation"). This Court lias repeatedly recognized the ability of courts to stay legal

malpractice actions tmtil the underlying litigation is resolved. SSI) does not dispute that the

release ofGivaudan's privileged inforination to plaintiffs' attorneys in the Butter Flavor

Litigation would irreparably harm (jivaudan's ability to defend itself. Since SSD's claims and

Givaudan's counterclaims seek only monetary damages. a delay would not causc irreparable

harm to whoever ultimately prevails.

SSD insists that a stay is unneeessary. It contends that a setf-protection exccption wou ld

lully satisfy Givaudan's compelling interest to protc;ct its privileged material Crom the plaintiffs'

attorncys in the Butter Flavor Litigation. Ilowever, the cascs cited by SSI) do uot dcFnitively

establish that the many courts across the country in the Butter Flavor l,itigation would

universaliy follow SSD's interpretation oi a self-protectioii exception. Given the unccrtainty in

this area of law and the multiple jurisdictions involved, SSl)'s ptanned use (disclosure to jurors,

2
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experts, and third party deponents, amon; others) uttfairly risks the release of Givaudan's

privileged information.

Even if this Court were to adopt a self-protection exception, apply it retrospectively, and

not stay the aetion, it still should affirm certain portions of the Conrt of Appeals' ]udgment. 'T'he

Ttial Court erred as a matter of law in snnmiarily granting SSD's motion to compel without

conducting an in c•rrt7aer•a review of the priviloged and work product doctuvients. Even with a

self protection exception, SSD is not entitled to a blankct authorization to obtain and usc cach

and every privileged document without any determination as to whether it is essential to its

claims and defenses. The Trial Cotirt also erred in ordering the disclosure of privileged

documents hetween Givaudan and its new defense cnmuel. SSD now states that these

doctunents were not covered in its motion to compel or in the Tr-ial Court's Order, but the reurrd

clearly proves odierwise. The Trial Court also erred by authorizing SSD to use privileged and

work product docutnents ahcady in its possession. SSD did not seek this relief in its rnotion to

compel and Givaudan did not have an opportunity to address this important isstae before the Trial

Court issued its ruling.

STATEMENT OF THE FA6'TS

A. The Litigation Between SSD And t,ivaudan

SSD represented Givaudan for more than four years in the multi-state product liability

Butter Flavor Litigation ftled by more than 350 plaintiffs. (Complaint 1lq;l 6, 12, Supp. 2, 4.1)

Givaudan terminated its relationship with SSD in May 2007. (Complaint !,I 12, Supp. 4.)

I "Supp." refurs to the Supplement filed with SSD's Merit Brief (`SSD's BrieP'). "Givaudan's
Supp." refers to the Supplement filed witli Ciivaudan's Merit Brief. "Appx." refers to ihc
Appendix to SSD's Brief.
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Givaudan is now represented by new counsel in the Butter Flavor Litigation, whicli remains

ding in numerous state and federal courts throughout the tlnitad States.'

On November 7, 2007, after bi l Iing Givaudan for and receiving payment of more than

$10 million in fees and costs, SSD stied Givaudan in the action below for approximately $1.8

million in allegcdly unpaid invoices. (Complaint J(j 12, 19, Supp. 4, 5.) 'I'he compulsory

counterclaim rules lorced Givaudan to file (or forever waive) its claims against SSI) for, aniong

other things, excessive and unreasonable fees, legal malpractice, breach of contract, and breach

oPfiduciary dnty- (Amendcd Counterclainis at 8-12, Supp. 34-38-) A(lcr the liling of its

amended counterclaims, Givaudan inadvertently discovered that SSl) had inIIated hundreds of

time entries and had charged Givaudau for a wide range ofpet•sonal expenses. (Givaudan's

Opposition to SSD's Motion to Cornpel at 1-5, Supp. 248-52.)

Both before SSD sucd Givaudati, and even after Givaudan discovered SSD's misconduct,

Givaudam attempted to resolve the dispute amicably and extrajudicially (by proposing, inJer crlia,

binding arbitration and/or a tolling agreement).' Givaudan took those steps in part because of the

uncertainty of a possible waivci- of the attortiey-client privilege and work product protections if

such information is disclosed in this litigation. (Givaudan's Opposition to SSD's Motion to

(:ompel at 5-6, Supp. 252-53.) SSD was atid is fully aware of the well-known (ancl obvious)

dilemmas that confront (9ivaudau as it tries to litigate against SSD while simultancously

defending the hundreds of pending produet liability claims in the Butter Flavor Litigation. (Id.)

p
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anG' o _ GdrF^ri^ii-el j 3-4 (incorporated into Givaudan's Opposition to SSD'sci3

Motion to Compel, Supp. 263 n.15), Givaudan's Supp. l-2.)

3(Givaudan's Opposition to SSD's Motion to Compel at 6, Supp. 253; Declaration of Anthorr),
Hartrnan in Support of'Givaudan's Motion for a Protective Order, or, in the Alternative, for a
Stay 11111-3, (iivaudan's Supp. 3.)
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B. SSD's Efforts To Obtain Privileged Aod Work Product luformation

As part of SSl)'s litigation strategy, SSD propounded on Givaudan dozens of discovcry

requests tm-geted at privileged and work product documents. (See generally SSD's Requests for

Documents at 4-24, Supp. 45-65.) Notably, nluch of the information SSD rcquested was already

in SSD's possession by vit-tue of its prior representation in the Butter Flavor Litigation. (Id.;

Complaint 11116, 12-13, Supp. 2, 4.) SSD did not directly dispute that it has much of the

information, but simply argued that it still is entitled to havc a conlplets (even if duplicate) set

produced 6-om Givaudan. Givaudan seived timely ohjcctions to SSD's document requests. (See

nenerallv Givaudan's Response [o SSD's Requests f(Ir poctmrents, Supp. 68-105.)

SSD also took the deposition of Givaudan's formei- Vice President ofl,egal Affiirs (Fred

King) and Givaadan's current General Counsel (Jane Garfinkel). (Supp. 112-209.) During those

depositions, SSD repeatedly sought attorncy-client privileged and worlc produet protected

information. (Id.) Givaudan's counsel objected to those questions and the witnesses declined to

reveal privileged or work product information. (Id.)

C. SSI}'s Motion To Coinpel

On Jtily 28, 2008, SSD filed a motion to coinpet Givaudan to disclose privileged and

work product information ("Motion to Compel"). (Supp. 229-31.) SSD mischaracterizes two

critical aspccts of its Motion to Compel. First, as discussed inorc fully in Seotion [V.C, rnfru,

SSD's Motion to C'ompel did rxni seek permission to use privileged and work product

information ahcady in its possession, and, accordingly, Givaudan had no opportunity whatsoever

to address that issue with the Trial Court.' Second, as discussed morc CulJy in Section IV.t3,

'(SSD's `vlotion to Compel, Supp. 229 (SSD "asks thc Court to compel Givaudan ,.. to
produce the documents requested anci to cotnpe( testimony") and 245 ("Conclusion" to SSD's

Motion to Compel seeking same rclict).)
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irzfra, SSD's Motion to Contpel did seek discovery ofcommunicatiotts between Givaudan and its

current attorncys (Morgan Lewis)-s SSD now adnuts that it is not entitled to those

connnunications. (SSD's Brief at 29.) Each of tlrese aspects of the Trial Court's order

indcpendently warranted reversal.

The Trial Court and SSD did not dispute that the subject documents and testintony were

protected by the attorney-cl ient privilcge and/or ttie work product (loctrine. (See generally

SSD's Motion to Coinpel, Supp. 229-47; Trial Court Order, Appx. 33-36.) Nor could they. A

brief review oC SSD's document requests and (Ieposition questions clcarly demonstrates that they

seek privileged and work pt-oduct in(ormation relating to, among other things, case evaluation,

defense strategy, potential liability and dainages, experts, staffing, and scttlement issues in the

Btitter Flavor Litigation. (See generaTly SSD's Requests for pocuments. Supp. 45-65; Garfinkel

Deposition, Supp. 112-80; King Deposition, Sttpp. 181-209.) Rather, SSD assertecl that this

information is nouethele.ss discoverable tmder a sclf-protection exception. (See generaldy SSD's

Motion to Compel, Supp. 229-47,I'rial Coui-t Ordcr, Appx. 33-36.)

On August 7, 2008, Givaudan filed an opposition to SSD's Motion to Compcl

("Givaudan's npposition"). Givaudan's Opposition demonstrated thatthe document requests

and deposition questions improperly sought privileged and work product information.

(Givaudan's Opposition at 1-16, Stipp. 248-63.) Givaudan formally asked the Trial Court to

conduct an in camera review of the requested information piior to ruliog on SSD's Motion to

Compel, (Id. at 11 n.9, Supp. 258.) Based on this Court's prccedent, Givaudan's Opposition

'(SSD's Motion to Compel, Supp. 229-31 (seeking all "documents requested" in SSD's
Requests for Documents) and Givaudan's Response to SSD's Rcqucsts for pocuments, Supp.
74-78 and 83-86 (for example, Request Nos. 4-1 1, 22-28 cleai-ly seek cominunications between
Givaudan an(i Morgan Lewis, Givaudan's ncw counsel in the Bu(ter Flavor Litigation).)

6
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also requested a stay of the action pending the resolution of tlie underlying Butter Flavor

Litigation ifthe Trial Court was inclinect to ordcr the diselosure of any privileged or work

product documents or testimony. (Id. at 16-24, Supp. 263-271.)

On August 18, 2008, SSD tiled its reply to Givauctan's Opposition. SSD conceded that

its document requests aud deposition questions sought privileged and work prodact information.

However. SSD assctted that it is entitled to obtain this information under a self-protection

exception. (SSD's Reply in Support of Motion to Compel, Givaudan's Supp. 6-16.)

D. The'i'rial Cotu-t's Drdcr And 1'he Appeals

On October 28, 2003, ttie'['rial Court erred by sumintuity granting SSD's Motion to

Compel - without any determination ofthe scope oYprivilege, any determination ot'good cause

for work product discovery, or any in camera review. (Appx. 33-36.) 'ncc Trial Court's order

required Givaudan to produce privileged and worlc product documents (including documents that

SSD concedes it is not entitled to receive) and required Givaudan's fonner chief legal officer and

Givaudan's current General Counsel to provide deposition testimony about privileged atid work

product matters. (Id.) The Trial Court's order also appeared to permit SSD to use privileged and

work product information in its possession (relief not requested in SSD's Motion to Compet or

even addressed in the parties' briefs). (Appx. 35-36.) The privileged and work product

infonnation relates to SSD's defense of Givaudan for several years in the Butter Tilavor

Litigation, which remains pending throughout the Dnited States. (Id; see generally SSD's

Moti(in to Conipel, Supp. 233-35.)

Givaudan
.^ .., „ ^_vappealed. vn Sime 8, wGy, Ghe cigheh l;isuict Court ofAppea,s reversci the

Trial Court's ordcr in relevant part. (Appx. 4.) On November 4, 2009, this Court acceptcd

SSD's petition for review.

7
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ARGUMENT IN OPPOSITION TO PROPOSITION OF LAW

1. BASED ON THE PLAIN LANGUAGE OF R.C. 2317.02(A) AND THIS COURT'S
PRECEDENT, THE COURT OF AF'PEALS CORRECTLY Rt1LE1D THEILE IS
NO SEi,F-PROTECTION EXCF,PTHON TO THE OHIO $TATUT6932Y
PRIVILE(:I'.

A. Tbe ('lear And Unarnbiguous Language Of The Ohio Statutory 1'rivilege
Does Not Tnclude ASelf Protection lt.xception; No Tnterpretation Ts
Necessaty Or Appropriate

R.C- 2317.02(A)(1) speaks for itself:

The following persons shal I not testify in certain respects:
(A)(1) An attorney, concerning a colnrounication made to the
attorney by a client in that relation or the attorney's advice to a
client, except that the attorney may testify by cxpress consent of
the client ot-, if the client is deceased, by the express consent of the
surviving spouse or the executor or administrator of the estate of
the deceased client. However, if the client volmntarily testities or is
deenred by section 2151.421 of the Revised Code to havewaived
any testimonial privilegc nnder this division, the attorney may be
compel led to testify on the same subject.

The testirnonial privilege established underthis division does not
apply concerning a comtnunication lietween a elicnt who has since
died and the dcceased client's attorney if the commttnication is
relevant to a dispate between parties who claim through that
deceased clicnt, regardless of whether ille claims are bv testate or
intestate succ:ession or by inter vivos transaction, and the dispute
addresses ihc eompetency of the deceaseci client when the
deceased client executed a document that is the basis of the dispute
or whether the deceased client was a victim offraud, undue
influence, or duress w-hen the deceased client executed a doeutnent
that is the basis of the dispute.

The plain language provides that the two limitations establislted by the Ohio Gcneral

Assemb(y are: "except that thc attorney may testify by oxpress consent of the client,°" and a

tvttiver exists "if the client voluntarily testifies"' ' fhe statute docs notnsention a self-protection

° Neither of these limitations applies in the present casc. Givaodan has not and will not consent
to the disclostu'e ancUol- use of its ptrotected information and it will not voluntarily testify about

such matters.

8
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exceptioo. This Court "cannot insert words into a statute. Instead, [it] niust givic effect only to

the words used." Roe, 122 Ohio St. 3d at 1142.

SSD urges this Court to "interpt-et" the statute to add a self-protection exception. But

SSD does not identify any ainbiguous word, term, or phrase that this Coui-t could intcrpret to

create this exccption. Indeed, this Court already dctermined that the limitations set forth in

R.C.2317.02(A) are clear. Tcackson v. Greger, 11t) Ohio St. 3d 488, 2006-Ohio-4968,

854 N.E.2d 487,,! 12. The abscnce of any arnbigaity in the privilege's limitatiotis means that the

adoption of SSD's proposed new exception would constitute legislation, not interpretatiou:

lt has been so frcxlucntly stated as to become axioniatic that the

nteaning and intent of a legislative enactment are to bc determined

primariiy from the language itself. The plain provisions ofa

statute must conu-ot- di tfrere is no arribiguity therein there is no

occasion to construe or interpret To consb-ue or intetln-et what

iss alreadV pJain is not interpretation but legislation, which is not

tlre functinn of courts.

Iddings v. Bd, of1?dne. (1951), 155 Ohio St. 287, 290, 98 N.E.2d 827 ( emphasis added); Bd. of

Comnt'rs• v. Akron, 109 Ohio St. 3d 106, 2006-Ohio-954, 846 N.E.2d 478, T, 52 ("Following a

primary rule ofstatutory construction, we must apply a statute as it is written when its meaning is

unanibignious and definite. . . . An unambigttous statute nntst bc applied in a manner consistent

with the plain meaning ofthe statutory language, and a court cannot simply ignore or add

wot-tls.") (citations omitted).

Twcnty years ago, this Court confirmcd this critical point in a unanimous decision:

Vri'here ttte words o(-a statute are ti-ce of ambiguity and expt-ess
plainly and distinctly the sense of ttte lawmaking body, the eourts
shoidd look no furthcr in their efforts to interpret the intent of the
Gencra( Assembly. liere it is clear that the legi.slature has stated
that thc privilege [provided in R.C. 2317.02(B)f is to be given
eircet absent specific statutory exceptions [i.c., express consent or
voluntatry tcstimony], none of which applics to this case.

9
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State v. Smorcala (1990), 50 Oltio St. 3d 222, 223, 553 N.E.2d 672, superseded by statule on

other groetncls (emphasis added).

The "interpretation" cases cited by SSD involved ambiguous statutory language (in

unrelated statules). They do not authorize the addition of new words, much Icss an entirely new

exception, to clear Ianguage. See Klernas v. Flynn, 66 Oliio St. 3d 249, 250, 1993-Ohio-45,

611 N.E.2d 810 (interpretation of the term °`punitive damages"); Richardson v. Doe (1964),

176 Ohio St. 370, 371-73, 199 N.li.2d 878 (interpretation oftbe word "malpractice"); Neder v.

Unitecl Staaes (1999), 527 U.S. 1, 22 (interpretation of the term "defraud").

SSD also cites to several cases that interp•et the word "communication" in

R.C. 2317.02(A). (SSD's Brief at 21-22 and 24-25 (e.g., Lenrley v. Kaiser- (1983), 6 Ohio St. 3d

258, 263, 452 N.E.2d 1304: &Poskovitz v. Mt. Sinai It1ec1. Ctr., 69 Ohio St. 3d 638, 662 n.8, 1994-

Ohio-324, 635 N.E.2d 331; Taylorv. Sheldon (1961), 172 Ohio St. 118, 173 N.E.2d 892,

Syllabus at 3).) Howevci-, SSD does not and cannot suggcst that this Cotirt should interpret the

word "communication" to ci-eate a self-protcction exception. As a matter of law, SSD's inability

to identify any ambiguity in the statute's cYisting limitations prccludcs even the consideration of

any interpretation to add a sel.f-protcetion cxception.

B. This Court ffas Consistently Rejected dndicially Created Exceptions To The
Statntor}, Privileges

SSD assci-ts that an Ohio Circuit Coui-t oreated a self-protection exception to the privilege

statute in 1902. (SSD's Brief at 14-15, citing Keck v. Bode (Ohio Cir. Ct. 1902), 13 Ohio C.D.

413, 1902 VJL 868). Even if this were 6uc (arid it is not entirely clcar'), the exception would no

longer exist. ` j7'Jhis Cour1. .. lras• consistently rejected tlte ndoption ofjudiciaAy created

' See Scction I.C.2, in/r•a.
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waivers, exceptions, and limitations for tes7imanial7n•ivilege statades." Jackson, I 10 Ohio St.

3d at 113 (emphasis addcd); Roe, 122 Oltio St. 3d at 4,148.

SSI) contends that.Taclcson's prohibition against judicial creations is litnited to waivers

and that the specifie reference to "waivers, exceptions, and limitations" is dictunt. 'fhis argument

cotnpletely ignores this Court's recent decision in Roe, which expressly cites, quotes, and relies

on this so-called "dictum ." Roe, 122 Ohio St. 3d at 91 48." Indeed, in Roe, this Court reiterated its

consistent rejection of judicially crcated waivers, exceptions, and limitatiotts of the testimonial

privilege statute. !d SSI) has never argued that Roe's rejection of "'exceptions" is clictaon or

somehow inadvertent.4 'To the contrary, the Roe decision plainly re-conf3rnted that any

"exception to (tlte statutory] privilege is a matter for the General Assembly to address." (d.

(entpha.sis added).

Alternatively, SST) claims that.Tack.son is based on a misreatling of precedent and a

confusion between waivers, on the one hand, and exceptions or limitations, on the other hand.

Specifically, SSD claims that this Court eironcously based its conclasion on cases that use all

three terms, bttt actually addressed only waivers. Accordingly, SSD claims that the seven cases

' Moreover, SSD cxpressly concedes that Givaudan's reliance on .laekron "woutcT be relevant if
[SSDj had moved to compel production of material concerning Givaudan's relationship tivith its

netv counsel" (SSD's Sricfat 29) (emphasis in original).) Ilowever, the'I'rial Court's order
plainly covers all orSSD's requests, many of which seek cotnmunications between Uivaudan
and Morgan Lewis, Givauclzut's "iiew defense eounsel." (Appx. 33-36 (Trial Court Order
granting SSD's Motion to Compel); SSD's Motion to Compel, Supp. 229-31 (seeking all
"documents requested" in SSD's Re.quests for pocuments); Givaudan's Response to SSD's
Requests for Documents, Supp. 74-78 and 83-86 (objccting to, for example, Request Nos. 4-I l,
22-28 w'hich clearly seek cominmiication butvvccn Givaucian artd Morgan t,ewis, Givaudan's
new eouusel in the Butter Flavor Litigation).)

SSI) fited its jurisdictional briefafter Roe, bttt it did not even mention that decision. SSD's
merit brief cites to Roe only once, and docs not allege that the "waivers, exceptions, tmd
limitations" language was dictum.
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cited by Jackson support only the rejcction of waivers, not the rejection of exeeptions or

litnitations_ (SSD's Brief at 30.)

tiowever, a review of the seven cases demonstrates that this Court was not confiucd and,

instead, relied on ample precedent for all three of the restricted categories of judicial rtde-

making. Indced, ottly three ofthe cases (Lanebdin, LValdrnarni, and 1LIcDermolt) dealt

exclusively with waiver. The other four cases (S7vetlund, Stnorgala, In re Miller, and In re

Yffelanc^ were not limited to waivers, and clearly rejected judicially created exceptions and/or

limitations.

In Swetland, this Court refused to judicially create an additional "exception." Even

though this Court used both terms, it meattt exception, not waiver. This Court interpreted the

predecessor to R.C. 2317.02 and held that "[w (here there is no rcal room for doubt as to the

meaning of a statute, there is no right to eonstrue such statute ... and the [privilege] statute

provides the onty two exceptions to the rule: (1) `Sy express consent of the client.' (2) `If the

client * "' * voluntarrily testifies."' Swetland v. rYliles (1920), 101 Ohio St. 501, 130 N.E. 22, at

Syllabus ¶¶ 1, J. 'f'his Court declined to create another exception:

Now it is urged that this court should read into ihe statate another
exceptiort, to wit, 'that ifthe client be dead, lier personal
representative or heirs should waive tbe right for her.'

This squarely involves so-calledjudge-jnadc amenclments to
legislative acts that are otherwise clear zmd unmistalcable as to
meaning. In reason there is nurch force in the logic ofplaitttiff in
error as to the relevancy of this testimony; but the statute, which is
clear and cxplicit, cxpressly says that the attorney shall not testify.

The argiiment addressed to this court nnight be addressed to the
Legislature with persuasive power, and lead to what I be] ieve
would he a wholesome arnendment; but it is not for this comf to
make such an amendment. This is solely in thc powcr of ttre
getteral assembly.

101 Ohio St. at 504-05 (Grst emphasis added).

12
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Smorgala also is not a waiver-only case. This Court refused to jndicial ly create "a public

policy fimitation" to the statutory phy,sician-patient privilege in "drunlc driving" cases. 50 Ohio

St. 3d at Syllabus ¶',¶ 1, 2. While the case ai-guably involved a possible exeeption (rather than a

limitation), it certainly was not, as SSD argues, ouly a waiver case. M. at Syllabus ¶ 2.

In re Miller also is not a waiver case. This Court rejected the State's argument that the

statutory psychiatrist-patient privilege sliould not apply. lia re Miller (1992), 63 Ohio St. 3d 99,

107-08, 585 N.E.2d 396. This Court found that, because "Ohio's physician-patient privilege

statute nlakes no e.viception for civil commitment proceedings[, t]his means that the privilege

applies in the appropriate commilment sittiation involving a patient and his on ccr

psychotherapist." Td. at 108 (emphasis added).

In re Wietand also is not awaiver only case. This Court addressed the admissibility of

physician-patient commmiications in a chitd custody case. ln re YVieland, 89 Ohio St. 3d 535,

535-36, 2000-Ohio-233, 733 N.E.2d 1127. This Court specifically stated that, "[i]n ihe absence

of a specific statutory waiver nr exception, the testimonial privileges established under R.C.

2317.02(B)(1) (concerning communications between a physician and patient) ... are applicable

to communications made by a parent in the course of treatment ordered as part of a reunificalion

plan in an action for dependency and neglect." Id. at Syllabus ¶ 1(emphasis added). This Court

ru(ed the subject testimony was inadinissiblc and "refuscd to engraH judicial tvaivers,

exceptions, ot- litnitations into the testimonial privilegc statutes where the circumstances oFthe

comnntnication fall squarely within the reach of the statute." 89 Ohio St. 3d at 538 (citations

omitted; eanphasis ad(ted). Since this Court specitically usect all thrce turms, SSD cannot

credibly argue thal this Court NVas eithet' confused or intendeci the tenn execption to mean

waiver.

13
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C. R.C. 2317.02 Does Not lneorporate A Self-Proteclion Exception

SSD next argues that the General Assembly's failure to amend the privilege statute

following the Circuit Court's decision in Keck v. h'ode (Ohio Cir. Ct. 1902), 13 Ohio C.D. 413,

means that the statute is now decmed to incorporate that exception. (SSD's Brief at 22-24.) 17iis

argument tail.s for at least three separate reasons.

1. The Incorporation Rnte Does Not Apply To Circuit Court Decisions

As a matter of law, the incorporation rulc ean apply only when a statute is "eonstrued by

a court of last resort having.jm'isdiction.°" Spitzer v. Siillings (1924), 109 Ohio St. 297, 142 N.E.

365, at Syllabus ¶ 4; accord State v. Cichon (1980), 61 Ohio St. 2d 181, 182, 399 N.E.2d 1259

(addressing a statute wherein "this court has construed the phrase `without due regard' as used in

R.C. 4511.20 and 4511.201 "). Of course, the Circuit Court that decided Keck was not the "court

of last resort" in Ohio in 1902_ 'I'his Court - Ohio's true court of last resort - reversed the

Circuit Court's decision without opituon or any explanation of its reasoning. W ithout evidence

that this Court-- in Keck ot• at any other tinie - construed the privilege statute to add a self-

protection exception, the incorporation rule does not apply.

2. This Court Reversed 'Circ Circuit Court's Decision In Keck

This Court's reversal in 1903 also means that the Circuit Court's decision in 1902 is no

longer good law. Zabzakovec v. I+crmers Ins. Co. (Ohio App. ] 1 Dist. Oct. 22, 1999), No. 98-L-

114, 1999 WL 1073803, at 1`2 ("On appeal, both parties agree that our decision in Hillyer is no

longer good law and that the trial court erred in relying on it [because s]ubsequent to the trial

eCUrt'Siudgment in the instant case, the Supreme Cou:'t of Ohlo reversed our dects!on in

Ildlyer[.]"). SSD contcnds that this Court "indicat[ed] its approval of thc self-protection

exception." (SSD's BrieFat 15.) But this is pure speculation, at bcst. The trial court'sjudgment

rcinstated by this Court is not availablc. Moreover, the Circuit Court's decision does not

14
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mention whether the trial court'sjudgment even mentioned a self-protection exception.

Accordingly, there is absolutely no evidence that this Court "incticated" its approval of a self-

protection exception.

Of course, even if speculation counted (and it does not), ¢his Court's reversal could easily

"indicate" othcr grounds. As one exampte, this Court niight have reversed the Circuit Court's

decision merely because it disagreed that the admission of evidence was unduty prejudicial (and

thus disagreed with the lower court's decision to reverse and remand). 'I'his Court could lrave

made that determination without any need to consider, rnuch less agree with or adopt, the self-

protectiou doctrine or its application to the privilege statute. Either way, Keck hardly is a

Supreme Court construction of a statute - sanctioning either a sclf-proteetion exception to the

statulc or the validity of the appellate court's discassion on the subject -that would deem the

Ohio lcgislature to have "incor-porated" the reversal of the appellate court in Keck into the

statute. Spitzer, 109 Ohio St. at Syllabus ¶ 4.

3. If "Che Incorporation Rule Applied To Keck, It Would Apply Eqnally
To'1'he Long Line Of Post%ckl9eciRions'Clrat Have Consistently
I2e,jected Judicially Ci-eated Waivers, Exceptions, And Linritations To
The Privilege Statnte

lf this Court were to apply the incor]roration rule to Keck, it must sirnilarly apply the rule

to this Court's decisions that have "consistently rejected the adoption ofjudicially created

waivers. exceptions, and limitations tor testimonial privilege statntes." Jack.ron, 110 Ohio St. 3d

at ^ 7 3 (citinb Irx re YVielancl, 89 Ohio St. 3d 535; Sta1e v_ MeDermolt (1995), 72 Ohio St. 3d 570,

1995-Ohio-80, 651 N.F.2d 985; In re 11^Ir7ler, 63 Ohio St. 3d 99; S'morigala, 50 Ohio St. 3d 222;

Waldfraann v. Walcimann (1976), 48 Ohio St. 2d 176. 358 N.E.2d 521; State ex red. LamGdin v.

L3re:rton (1970), 21 Ohio St. 2d 21, 254 N.E.2d 681; and Srretlcrnd, 101 Olrio St. 501).
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In Swetland (1920), this Court interpretecl the predecessor to R.C. 2317.02 and helcl that

"the [privi{ege] statute provides the orily two exceptions to the rule: (1) `By express consent of

the client.' (2) `If the client voluntarily testifies."' 101 Ohio St. at Syllabus I, 3

(emphasis added). To paraphrase SSD's argument about Keck: since the Swetland decision, the

General Assembly has repeatedly amended and re-codified the privilege statute without

indicating disapproval of this Cour-t's categorical rejection of other potential exceptions. While

the General Assembly "subsequently modified the statute to include waiver by the 'surviving

spouse or the executor or administinlor ofthe estate ofthe deceased client,"' it did not amend the

statute to add or recognize the self-protection exception pwportedly created in Keck.

In Srnorgala (1990), this Caurt refused to judicially create "a ptiblic policy limitation" to

the statutorry physician-patient privilege in "drunl, driving" cases. This Court held that,

"[b]ecause the law of privilege is substantive in nature, the Supreme Couet is not free to

promulgate an amenchnent to the Rules of Evidence wliich would detly a statutory privilcge in

drunlc driving cases " 50 Ohio St. 3d at Syllabus,12. `I'he General Assembly subsequently

aniended the privilege stattite to allow law enforcentent to obtain, and courts to admit, medical

test results for alcohol and drugs. State v. Mayl, 106 Ohio St. 3d 207, 2005-Ohio-4629,

833 N.E.2d 1216, 11 54, sx:perseded hy s7atute on other grounds. However, the Gene.ral

Assembly did not indieatc any disagreement with this Court's rejection of judicially crcated

exceptions which "would cicny a statutory privilege." Snzorgata, 50 Ohio St. 3d at Syllabus T 2.

Accordingly, the General Assembly is deemed to agree with the i-ejection of such judicial

cxceptions.

In In re Miller (1992), this Coui-t observed that "a number of states expressly render the

[physician-patient] privilcge inapplicable in civil commimlent proceedings." 63 Ohio St. 3d at

16

2fifY271JJ



108 (emphasis added). Howevet', this Court cottcluded that "Ohio's physiciatt-patient privilege

statute makes no ezceptiort Por civil commitment proeeedings." M. (emphasis added). "t'he

General Assembly did ttot subsequently amend the statute in relation to iLfillev and is deemed to

agree with the decision.

In McDermott (1995), this Court explained that "[t]he General Assetnbly has plainly and

distinctly stated that the privitcgcs of R.C. 2317.02 are to be given efPect absent specific statutory

evc•eptioyrs." 72 Ohio St. 3d at 573 (emphasis added). The General Assetnbly did not

subsequently amend the statute in relation fo McDerniott. Under the incorporation rule, the

General Assembly is deetned to agree that tlicre arc no judicially created exceptions to the

privilege statute.

Tn In re YYieland (2000), this (;otnA held that it I1as "repeatedly and consistently refused to

engrafl judicial waivers, exceptions, or limitations into the [physician-patient] testimonial

privilege stattrtes where the cu-cumstances of the cotnmttnieation fall squat'ely witliin the reach of

the statute. ...[9 Whatever• persuasive force these arguments [tor creation of a judicial

exception or limitation] may have, this is not the appropriate forum in which to raise them. This

eour-t will not cngagc in subterfuge byjudicially creatirrg a public policy limitation under the

guise of statutory interpretation." 89 Ohio St_ 3d at 538. The General Assembly did not

subsequently amend the statute in relation to [Vieland. Under the incorporatioti rule, the Gencral

Assernbly is deemed to agrce that theee are nojudicially created "waivers, except.ions, or

limitations" to this privilcgc statute.

4. 7'he Privilege Statute I9i[I Not Incorporate A self-T`roteckion Privilege
Under 9'rior Cotnmon U:na-

SSD argues that tlie General Assembly's ioitial version of the privilege statute

incorporated a self-protection exec>ption under prior• cotnrnon law. However, SSD fails to cite
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any Ohio decision that created or recognized a self-protcetion eaception to the attorney-client

privilege prior to the initial adoption ofthc privilege statule. Moreover, even if therc were any

such decisions, the attorney-clientprivilege, including atiy exceptions, waivers, or limitations, is

"clearly a matter of public policy, and within the power of legislators to change, or even abrogate

entirely." Spitzer, 109 Ohio St. at 300.

In Spitzer, this C:ourt interpreted the "on the same subject" language of ihe privilege

statute exception when the client takes the starrd and testifies. 109 Ohio St. at 300. I'laintiff

argued that the statute should be read by cngrai2ing an additioual qualiticetion into the statutc

(appearing in bold in tlie following quote): "If the client vofuntarily tcstifies to sueli

commnnieatinu or advice, the attoi7iey may be compelled to testify on the same subject." Icl. at

301. This C:ourt rejected that attempt to inject into the statute what is not expressly stated

therein: "Such a construction would be nothing short ofjudiciat legislation, and would be

putting into t}he language of the statute something which the l.egislature omittecl." Id. In doing

so, Spitzer rejec7ed SSD's argument ttiat IZ.C. 2317.02 "incoiporates' thc self-protection

exception merely because it purportedly existed at common law:

If this case were to be decided according to the principles ofthe
common law, a very different situation would be presented. ...
[Ilowever, atlorney-client privilege] is in any evetit clearly a matter
of policy, and within the power of legislators to change, or even
abrogate entiruly. This controversy involves the interpretation of a
legislative act. No one questions the power ofthe Legislaturc, and
we are only coticcrned with determining the legislative intent. It
would perhaps be more accurate to say that it is rattier a question
of the application of language entirely ti-ce froni ambiguity to a
given state of facts.

Id. at 302-03.
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D. 12nle Of Professioual Coudnet 1.6(h)(5) Did Pdot Amend The Dhio Statutory

Privilege

SSD claims that this Cour-t somehow creatc:d a self=protectiott exception when it adopted

Rule 1.6(b)(5). (SSD's Brief at 26 and 35.) The Court of Appeals corr-ectly recognized fliat it

`'camnot read Rule 1.6(b)(5) as the precminent and controliing authority in this matter: the correct

aualysis must focus chiefly upon the statatory and common law related to the attorney-client

privilege for each piece of evidence for which this privilege is claimed." (Appx. 22.)

SSD's reliance on Rule 1.6 is misplaced for-at least three additional reasons. First,

Rule 1.6 is a judicial creation, not a legislative enactmeut. SSD's assertion that the adoptiou of

this rule created an exception to the testimonial privilege statutc flies in the face of this Cotn-t's

t-epeated rejection of judicially created waivers, exceptirnis, ancl Grnitations. Judicial action --

whether in the forin of case decisions or rvles of professional conciuct- does not supplant the

legislature. Srnorgala, 50 Ohio St. 3d at 225 (statutory enactments on matters of privilege

control over "this court's rulemaking authority nnder Section 5(B), Article IV of the Ohio

Constitution"). For the samc reason, SSD misplaces reliance on Lannen v. YVorland (1928),

119 Ohio St. 49, 162 N.E. 271. There, this Court construed "related sectiorts" of the General

Code, not a statutory enactment and a tvle utrder the authority of Section 5(B), Aeticle IV, of the

Ohio Constitution.

Second, as also noted by the Court of Appeals, Rule 1.6 is inapplicable here because it is

limited in scope and is "designed to provide guidanee to lawyers and to provide a structtn'e for

regulating conduct through disciplinary agencies." (Appx. 21.)

1'hird, Ru3e 1.6 has absolutely nothing to do with the ability of a law inm to coropel

productiott fi'om its clicnt or a thir-d party - thesubject oi'SSD's underlying Tvtotion to Compel.
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E. 4S72's Public Policy Arguments Regarding The Ohio Statutory Privilege Are
Properly Addressed To The Legislature

SSl) argues that public policy supports a sclf protection exception. (SSD's Brief at 18-

19.) For the record, Givaudan firmly believes that a fnlt assessment of all of the public policy

considerations in this case wotild supportthe protection, not the disclosure and use, of its

privileged documents. But the parties' policy disputes regarding the Ohio statutory privilege are

not before this Court. Less than ope year ago, this Court unequivocally conf7rnied in Roe that

"public policy arguments [in cotmection with petmissible disclosm-es under R.C. 2317.02 _..

should likewise be addressed by the General Assembly, not the judiciary." 122 Ohio St. 3d at

0,152.

This is not a novel point. This Court also conf'irmed in Jackson and in many other eases

tliat the General Assembly has chosen to define the limits ofthe statutory attorncy-client

privilegc and "it is not the role ot'this court to supplant the legislature by amending that choice."

110 Ohio St. 3d at ¶ 13; see also I-Iubfiell v. City of'Xenia, 115 Ohio St. 3d 77, 2007-Ohio-4839,

873 N.E.2d 878,11 22 ("' [J]udicial policy preterences may not be used to override valicl

legislative enactments, for the Gcneral Assembly should be the final at•biter oPpublic policy."')

(citation otnitted); Allulznor & tlssoc., Inc. v. tVlnrtin, 117 Ohio St. 3d 58, 63-64, 2008-Ohio-292,

881 N.E.2d 850, 1123 ("`The Ohio General Assembly, and not this coart, is the proper body to

resolve public policy issues."') (citation omitted, and citing Snaorgala, 50 Ohio St. 3d at 223

("the (ieneral Assenibly should be the tinal arbiter of public policy")). As explained in

Sinorgala, "[t]he Ohio Constitution vcsts the legislative powei- to t-esolve policy issues in the

Genet'al Assembly. Section 1, Article 11, Ohio Constitution ° 50 Ohio St. 3d at 224 (citation and

quotation marlcs omittcd).
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""Che Supremc Court of Ohio has stated that although Uhio has no specific constitntional

provision embodying thc-conccpt ofseparation ofpowers, the doctrine is implicit in the entire

framework of the Cotistitution." S'crvoie v. Gr-ange Mct. Ins. Co., 67 Ohio St. 3d 500, 514, 1993-

Ohio-134, 620 N.E.2d 809 (Moyer, C. J., disscnting), superseded b>> statute on other grrounds.

"This court has long rccognized the irnportance of the princip(e of separation ofpowers between

the legislative andjudicial branches of government. In 1919, this com-t stated, `probably our

chief contribution to the science of government is the principle ofttte complete sepai-ation of the

tln-ee departrnents of governinent, executive, legislative and judicial. No feature of the Amcrican

system has excited greater admiration."' Id, (citation omitted).

"[T]his court has not bccn unaware of the limitations upon its own power to create or

aher certain rules, even those that directly affect the judicial system. Thus we held that the court

lacked pow'er to alter a statute concerniug the physician-patient privilege. We reasoned that we

must defer to the (egislature when the rule involves a substantive, and not procedural, right." Id.

at 515 (citang Srnnrgala, 50 Ohio St. 3ct at Syllabus 112). As Chief Jnstiee Moyer explained:

The teaching of these cases is that for generations this court has
recognized the distiuction between the roles of the legislafive and
judic-ial branches. It has enforced this distinction both against
itsclf and against Acts of the Gcneral Assembly. Having
steadfastly protected the judicial branch fi•oin encroachrnent by the
legislatare, this court shocdd now reciprocate and refrain from
judicially limiting legislation whose result it simply fmay] not like.

.Savoie, 67 Ohio St. 3d at 516 (Moyer, C. J., (lissenting).

Accordingly, this Coart should disregard SSD's policy arguments, which are properly

addressed to the Gcnerai Assembiy-
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F. >~'oreigai Authorities Atid Coutmentators Do Not Trntnp The Ohio Statute Or
The Ohio General2.ssetnbly

Finally, SSD argues that courts and commentators ontside Ohio r-ecognize a self-

proteetion exception. This is entirely irrelevant. Foreign anthority does not alter the plain

langnage of Ohio's testimonial privilege statute. Nor does it supplant nce role or decisions ofthe

Ohio General Assembly. S'ee Si,oetland, 101 Ohio St. at 505 (rejecting adoption ofjudicial

exceptions to the statutory attorney-client privilege). As this Court explained in Swetland:

We are not especially concerned about the decisions in othe-
courts, some of which are contrary to this holding. Lach must be
based upon the settled practice in that state, or the statute
regu(ating such eviclence in that particular state. We have ott[y to
do with otu- own statute, which is clear and comprehensive ....

fd.10

G. l9ue Process Also Precludes The Retroactive Adoption Of A Self-Protectiou
Exceptiou

As demonstrated above, the-judicial adoption of a self-protection exception would violate

both the separation of powers (by failing to defer to the legistatm•e) and stare decisis (by failing

to honorTackson, Roe, and a long linc of Supreme Court decisions that have consistently

rejected judicially created waivers, excoptions, an(I limitations to the statutory privi[ege).

However, evei) if this Court were williug to take each ofthose steps here (and it clearly sliould

10 The foreign "self-protection exce.plion° cases cited by SSD address permissivc disclosure by
an attcrrney, not a motion to conipel the pr-oduction of privileged docunients and testimony. E_g.,
.cee SSD's Brief at 14: ]harEt n. 131ackhurri (1888), 128 U.S. 464, 470-71, 9 S. Ct. 125, 32 L. Ed.
488 (the conrt simply recognized the waiver now coelific(i in R.C. 2317.02(A)); Dazsghiiy V.

Cohh (Ga. 1939), 5 S.E.2cl 352, 354-55 (after the client testified extensively about her
communications with the attorney, the court held that the "attor(icy should be allowed to testify
as to matters which might othcrwise beconfidential"); Pief•c•e v. Norton (Conn. 1909), 74 A. 686.
687-88 (addressing evidenee by attorney "in respotise to the clairns and statements of Mr. Norton
[the elient] on the witness sland").

22

2G72714_1



not take either), a third fundamental tenet- due process - would preclude the retroactivc

application of the exception to Givaudan's previous relationship with SSD.

Givaudatl had an attorney-client relationship with SSD betwee.n 2003 and 2007. 8ach

and every attorney-client communication during that relationship took place at a timc when the

Ohio privilege statute clearly did not contain a self protection exccption. 13efore and eturing that

same time periocl, this Court consistently rejected judicially created waivers, exceptions, and

limitations. i,ilie tens of thousands of other clicnts in Ohio, Givaudan freely comrnunicated with

its attorneys based on the clear and strong protections of the privilege statute and on this Court's

judicial restraint. A re[roactive reduction in the statutory protection for those attorney-client

communications wauld constitute a clear violaLion of due process. Roe, 122 Ohio St. 3d at ¶¶ 33,

37 (retroactive changes to substantive rights are unconstitutional and violate due pi-ocess).

Moreover, in 2007, Givaudan carefi.illy analyzed the privilegc sta[ute and applicable legal

precedent (including this Court's decision in Jack-son) to dctermine whether it could oppose

SSD's lawsuit and pursue its counterclaims wit7iout risk to its defense of the t®deflying Butter

Flavor Litigation. "fhis research confirmed, as explained througliout this brief, that the mere

existence of a lawsuit betwu;n a client and a former attonrcy does not constitute an automatic

waiver, that the privilege statute does not contain a selFpi-otection exception, and that this Court

had, jnst onc year earlier, reiterated its consistent rejection ofjudicially created waivcrs,

exceptions, and limitations to privilegc statute. Based on this state of the law, Givaudan made a

decision to litigate with SSI) and lias now expencled considerablc lcgal fees ciuring the past two

ycars. A retroactivo adoption of a seif-protection exception wou(d force Givaudan io ahandon

this litigation and would constitute a clear violation of due process. Id.
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'Chus, even if this Court were to "legislate" a reduction in the scope of the Ohio privilege

statute, due process principles would require that it apply ttie change prospectively only.

H. iF'1'HI5 COURT IS LINWILLlNG T47 AFFIRM THE COURT OF APPEALS'
REJF,CTION OF THE PROPOSED SELF-PROTECTION EXCEfTION, I'I'
SitOUi.l) ST'AY THE ACTION PENDING'Y HE RESOLUTION OF TEiE
UNDERLYING BUTTER FLAVOR LITIGATI4DN

If, for whatever reason, this Court is miwilling to affirm the Court of Appcals' decision,

the ottly viable alternative that sufficietitfy protects each party's intere.sts is to fashion an

equitable remedy that stays the present action pending the resolution ot'the underlying Butter

Flavor Litigation." Tndeed, (lie equities clearly weigh in favor of protection of the cl ient - who

has tlie right to pursue malpractice and overbilling claims witliout sacrifrcing its defenses in

hnncfrcds of ongoing cases.

Indeed, more than 20 years ago, this Court recognized the ability of trial courts to stay

legal malpractice actions until the underlying litigation is fally resolved. Zammxe v. Colfee,

Halter and Grt'srvold (1989), 43 Ohio St. 3d 54, 59, 538 N:E.2d 398 ("the trial court [ean be]

r-equcsted to stay this malpractice action until there [is] a final judgment" in the underlying

litigation). Other courts have relied on Zitnrtries sound reasoning. See Clark v. Brcrrl}, (Ohio ('t.

App. 1 I Dist. Apr. 16, 1999), No. 98-A-0045, 1999 W L. 270059, at *2 (Thc trial cont•t should

"(Givaudan's Opposition to SSD's Motion to Compel at 16-24, Supp. 263-71); see, e.g.,

Trecidkv. Ohio Dep1. ofCorrarrrerce (Ohio Ct. App. 10 Dist. June 8, 1999), No. 98AP-1019, 1999
WL 378416, at *3 (a request for a stay macte in an opposition to a tnotion is timely and
sufficient); DeRodph v. State, 78 Ohio St. 3d 419, 1997-Ohio-87, 678 N.E._2d 886 ("Power to deal
with the issues presented on appeal inhere.ntly includes authority to enforce the court's decision
or to regulate the couise of turther proceedings required to reach an etl:ective decision.") (Moyer,
C. J., concurring in part and dissenting in part) (citation omittcd); Phillips v. Conrad (Ohio

App. I llist. Dec. 20, 2002), No. C-020302, 2002 WL 31840923, at ° 26 (the reviewing court
"revets[ed] the trial court's judgment ... and remand[ed] this case with instructions that the t.riaf
cotrrt stay further proceedings until the class action in Santos is resolved" "[b]ased on the
potentially bittding effect ofthe decision in Santos and in the inter-ests ofju(licial economy and

efliciency').
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stay the legal malpractice claim pending the outcome of the underlying action, particularly where

the malpractice clainiant is damaged regardless ofthe outcome of the nnde-rlying action: "Based

on Zinznrie, thc trial court in the present case should have stayed [the fornie.r client's] malpractice

claiurpending" resohttion of(he underlying action.); diTen v. 111urPh (6th Cir. 1999), 194 F.3d

722, 729 n.7 (Krupansky, .1., concurring) (legal malpractice action shonld be stayed nntil the

tm(icrlying litigation is resolved, because the former client does "not yet know the full e.aaent of

his damages" caused by legal malpractice) (discussing Zirnrnie, 43 Ohio St. 3d at 59; italics in

original). S'ee utso Francis v. Sonkin (Ohio Ct. App. 8 Dist. Oct. 21, 1999), No. 74869, 1999 WL

961489, at * 1-2 (granting a stay in legal malpractice actions pending the resolution oCthe

utiderlying cases; the trial court lifted the stay more than two yeat;s later, after the underlying

litigation was resolved); Roseman v. Owen (Oltio Ct. App. 10 Dist. Sept. 21, 2000), No. 99AP-

871, 2000 WL 1357864, at'"1 (issuing a stay of the malpractice action "until the underlying

action ... was resolved;" the trial court lifted the stay nearly tttree years later)."

" Numerous other courts are in accord, routinely staying both attorney-client'fee dispute and
legal malpractice actions. See Super-ior Diving Co. v. Watts (E.D. La. May 16, 2008), No. 05-
197, 2008 WL 2097152, at *3 (staying former attomey's elaim for fces and client's legal
tnalpractice counterclaims: "the power to stay procceelings is 'incidcntal to the power inherent in
every court ... [and is] left to the sound disci-etion of the district coart, and it is the ... court's
responsibility to weigh the competing interests of the parties relating to the appropriateness of a
stay.... Moreover, a determination of whether prior counsel commi(ted crrorslomissions
constituting actionable malpractice is inappropriate and prematurc while the underlying action is
still being litigated."); Pudalov r. Brogan (N.Y. Spec. Tcrm 1980), 103 Misc. 2d 887, 895, 427
N.Y.S.2d 345, 350 (staying attorney's action for unpaid Cee.s pending the i-esoltrtion of the
underlying case); Bead Barrk, SSS v. Arter- & Hadden, LGP (Cal. 2007), 42 Cal. 4th 503, 513,
167 P.3d 666, 672-73 (California Supreme Court stated that, "[a]s we have previously
emphasized, trial c-ourts have inherent authority to stay maipractice suits, holding tiiem in
abeyanec pending resolution ofunderlying Iitigatiotr") (quotation marks and citations omitted);
.7ordache Enter., Inc. v. Pirobeck, Phleger & Ilarri.ron (Cal. 1998), 18 Cal. 4th 739, 758, 76 Cal.
Rptr. 2d 749, 762 ("[EIxisting law provicles the means for courts to deal with potential problems
that tnay arise from the Gling ota legal malpractice action wtien rclated litigation is pending....
The case management tools available to trial courts, including the inherent autllority to stay an

(...continued)
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Although Zimnxie, Franois, and Rosemcrn do not set forth the criteria for a stay of a legal

matpractice action, this Court's decision in Boone v. Panliner Insurance Company, 91 Ohio St.

3d 209, 2001 -Ohio-27, 744 N.E.2d 154, provides ample guidance. In Boone, the insured sued

his insurance company for bad faith. Id. at210. The it sured sought to discover privileged and

confidential infonnation from the insurer, who, in ttirn, claimed that the release of such

information would undc.rmine its ability to defend against the nnderlying litigatiocn. Id. at 210-

11, 213. Thia Court found that, because of the nature of the bad faith claims, the insmecl was

cntitled to obtain the information. Id. at 213. " IIowever, this Court cautioned that, "if tlie trial

(...con(inued)
action when appropriate and the ability to issue protective orders when necessary, can overcome
problems of simultaneous litigation if they do occur.") (citations omitted); Koplcko v. Young
(Nev. 1998), 114 Nev. 1333, 1337 n.3, 971 P.2d 789, 791 n.3 (Nevada Supreme Court concluded
that the "commertcetnent of thc tnalpractice action will compel a stay of the malpractice action
pending the resolution of the underlying action"); Carvell v. Botiorns (Tenn. 1995), 900 S.W 2d

23, 30 (Tcnnessee Supreme Court concluded that "clients can avoid the `diseomfort of
maintaining inconsistent positions,' ... by tiling a malpractice action against the attorney and
requesting that the trial coL111 slay thc actioti until the underlying proceedings are coucluded")

(citations omitted); Grunwald v. Bronkesh (N.J. 1993), 131 N.J. 483, 499, 621 A,2d 459, 466-67
(New Jersey Supreme Court reaclied (he same conelusion as the Tennessee Supreme Court). See

also.Zulien v. Liebert (N.Y. App. Div. 1998). 246 A.D. 2d 479, 479, 667 N.Y.S. 2d 750, 751
(Att<nney sued the client for unpaid fees, the client counterclaimed for legal malpractice, and
special referee awarded attorneys' fees, but "concluded that the issue ofmalpractiee was not
before her. The court "stayled] enforcement of [special referee's award of attorneys' fees]
pending detcrmination of (the client's] malpractice counterclaim" because "[h]ad the malpractice
claini been sustained, damages tliercon would have provided a substantial setoff against the
award of outstanding legal fees."); S'affer v. Willoughby (b1.J. 1996), 143 N.J. 256, 267-68, 670
A.2d 527, 532-33 (holding that award of attorneys' fees by a State-mandatcd Fee Arbitration
Committee must be stayed if a client discovers a substantial elaini ibr malpractice - "to eesolve
the dilemma" whereby "tlte client can be compelled to pay the lawyer's fee while contending in a
legitimate malpraetice case that the lawycr's malpractice bars collection of the entire fee

awarded").

" In Boone, this Court fotmd that "ctaims tile materials that show an insurer's lack of good faith
in denying coverage are unworthy ofprotection." 91 Ohio St. 3d at 213. That determination is
inapplicable here beeause SSD has nevcr aegued that Givaudan's documents -which go directly
to the defcnse of the underlying Buttet-Flavor Litigation - are unwortlry of attorney-client

protection.

26

2602714 1



court finds that the release of this information will inhibit the insurcr's ability to defend on the

underlying claini, it may issue a stay of tlie bad faith claim and related production ofdiscovery

pending the outcome of the underlying claim." Id. at 214.

Here, SSD has never disputed that the release of Ciivaudan's privileged and work product

information would materially inliibit Givaudan's ability to defend itself in the undet-Iying Butter

Flavor Litigation. Indeed, SSD's represcntation ofGivaudan in inore than 20 multiple plauitiff

inatters between 2003 and 2007 necessitatcct and generated a vast archivc of attorney-client

communications and attorney work product (as well as other confidential information) all of'

which is in SSD's posscssion. This Court has properly recognized the broad social importance

of the attorney-client privilege, declaring: "Its purpose is to encourage fukl and fi-ank

communication between attorneys and their clients and lhereby promote broader public intcrests

in the observat'ron of law and administration ofjustice." Boor7e, 91 Ohio St. 3d at 210 n.2

(cita(ion and duotation marks omitted). Similarly, this Cour-thas recognized the importance of

work product, explaining: "The purpose of the work product doctrine is `to prevent an attorney

rrom taking undue advantage of his adversary's industry or cfforts.'" Id. (citation omitted).

Boone is based on the recognition of the broad social importance of the attorney-client

privilege and the importance of work product, which warrant a stay of proceedings where the

release of such information would inhibit the parties' ability to defend on the underlying claim.

91 Ohio St. 3d at 210, 214. The purposc of the stay, as stated by this Court, was to prevent

je.opardizing a party's defense through disclosure of attorney-client conmiunications. Id. at 214.

As explained more fuiiy in Seciion Iii, injra, ifGivaudan is ordered to produce privileged

or wor-k product information to SSI), such pt-oduction might constitute a waiver. While SSD

cited a 1907 case fi-om Washington (,Stern v. tJaniel (Wash. 1907), 91 P. 552, 553) and a 1986
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fccleral case (United Srates v. Ballard (5th Cir. 7 986), 779 F.2d 287) for the proposition that this

may not constitute a waiver (SSD's Brief at 16-17), neither Givaudan nor SSD is aware oPany

definitive authority on this point.

Accordingly, if the Trial Court's privilege rulings are aftirmed and the action below is

not stayed, Givaudan would be in serious jeopardy oflosing these vitally important protections.

Givaudan's "full and frank" attorney-client communications with SSD and the work product

arising from Givaudan and SSD's "indnshy and efforts" miglit fall into the hands of the

plaintiffs' attorneys in the utiderlying litigation. To call this irreparable harm would be a

monumental unclerstatentent. See, e.g., Garg v. Stade Auio. Irrs. Co., 155 Ohio App. 3d 258,

2003-Ohio-5960, 800 N.E.2d 757,1[ 29 (Where an insured sued her insurer asserting bad faith,

breach of contract, and unfair practices claims, the trial court erred in ordering discovery of

insurer's attorney-clicnt and work product-protected information discoverable orily for the

purposes of the bad Yaith claim: "We agree with [the defendant-appellant] that the trial court's

failure to bifureate the bad-faith claim for trial and to stay discovery [of attorney-client

communications and attorney worli-product materials] on that claim would be grossly prejudicial

to [the defendant] and, thus, an rtbatse nf discretion. ... To require [the defendant] to divulge its

otherwise privileged information prior to a resolution of those other [breach of contract and

unfair practices] claims would unquestionably impact [the clefendant's] ability to defend against

them.") (emphasis added); Uraited States v. I'Failip Morris Inc. (D.C. Cir. 2003), 314 F.3d 612,

62] -22 ("Although [the party] `has not asserted any speciGc itTeparable injury lhat would occur'

if it produced the [privileged document], the generai injury caused'oy the breach ofthe atioracy-

client privilege and the harm res1.1ting from the disclosure of privilcgui documents to an adverse

party is clear enough....[T]he pttblic interest twould be seived by granting a stay [because] the
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attorney-clicnt privilege is an `institutionally significan( status or relationship' with deep roots in

our nation's adversary system.... As such, the privilege advanees `broader public intcrests in

the observattce of law and administration of justice."'); cf HoWand v. Purclue I'harma L.P.,

104 Ohio St. 3d 584, 2004-Ohio-6552, 821 N.E.2d 141, 1126 ("`[W]here the trial court

cotnpletely misconstrues the letter and spirit of the law, it is clear that the court has been

unreasonable and has abused its discretion."') (citation omitted); Rranft v. Shaffer (Ohio Ct. App.

5 Dist. Nov. 20, 2000), No. 2000CA00014, 2000 W't. 1745149, at *2 (a trial court abuses its

discretion wlien its ordcr violates public policy).

These risks overwhelmingly demonstrate that the ahsencc of a stay vvould significantly

impair Givaudan's ability to defetid itself in the underlying Butler Flavor Litigation. Based on

Zimnaie, the standard set forth in Boone, other dccisions cited above, and as a matter of couunon

sense, this clearly constitutes irreparable harm to Givaudan.14

" Other factors also support a stay. First, a stay would permit the parties and the Trial Cowt to
deteemine the firll extsnt of damages caused by SSD's legal ttialpractice. Givaudan cannot know
all of its damages wttil the Butter Flavor Litigation is resolved. As this Court held in Zntmie,

s•upra, the client need not be aware of "the full extent" of damages before tlierc is a cognizable
event triggering the statute of limitatiotts in a legal malpractice action, and thus the need to file a
complaint. 43 Ohio St. 3d at 58-59. However, "the p•ial cotn-t [can be] requcsted to stay this
malpractice action until there [is] a finaljudgnient" in the underlyitig litigatiorr. Id. This is

because, until the underlying l itigation is resolved, the fornicr client does "not yet know the full

extent of his damages" caused by legal malpractice. Alleri, 194 F.3d at 729 n.7 (i{nrpansky, J.,

concurring) (italics in original) (discussing Zirremie, 43 Ohio St. 3d at 59). OBicr conrts are in

accord. See Kopiclo, I74 Nev. aL 1337 n.3 ("the presence of separate litigation regarding the
transaetion as of the- commencement of the malpractice action will compel a stay of thc
malpractice action pending the resolution of the underlying action" because otherwise the extent
of damages caused by malpractice is not known); Sinrle77 v. Gibu„r, L1unn & Cru,cdter (Cal. Ct.

App. 1997), 54 Cal. App. 4th 1457, 1473 n.l 1, 63 Cal. Rptr. 2d 594, 604 n.1 I("since it does
appear that the full extcnt of plaintiffs' damages cannot be determincd until the resolution of the
pending Iitigation, tfie trial court has the inherent autltority to stay this [Iegal malpractice] action

pending that event"); Burgess v. Lipptnan (Fla. Ct. App. 2006), 929 So. 2d 1097, 1098
("Abatement is proper upon a showing by the movant that a related or underlying judicial

(...continued)
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On the other hand, SSD will not suffer auy irreparable harm from a stay. Because

Givaudan's damages exceed SSD's allegedly unpaid fees, the stay would simply push back the

day on wluch SSD must write a check. See, e.g., Rcstatement (Third) of "fhe Law (ioverning

Lawyers § 37 and cints, a, b, d, e (2000) (a complete or partial disgorgemcnt and/or forieiture of

attorneys' fees is appropriate in cases ofserious and willful breaches of attotneys' tiduciaty (iuty

and malpraetice).

1?ven if SSD were entitled to any additional payments from Givaudan (which it is not), a

dclay in receivittg payment woidd not represcnt irreparable hartn. See Moretrench Arn. Corp. v.

S.J Groves and Sons Co. (7th Cir. 1988), 839 F.2d 1284. 1289. Indeed, `[i)rreparable harm is

one for which there is no plain, adequate, and complcte renledy at law, and for whicli mooey

(...continued)
ptvcceding will deteruune wliether damages Nvere incurred which are causally related to the
alleged negligence/malpractice-').

I lere. a stay is necessary for precisely the same reason. When Uivaudan terminated its
relationship with SSD, it transferred the existing cases to another law Iirin. Givaudan does not
and cannot laiow thc full extent of the damage caused by SSD's legal malpractice until those
underlying cases ai-c fully resolved. Ifthe action below is not stayed and Givaudan is forced to
proceed with an incompletc assessment ofdainages caused by SSl), a decision on the mcrits in
the action below may potcntiall,y prevent Givaudan from bringing another action bascd ou the
same facts.

Sccond, a stay would preserve Givaudan's ability in the Butter Flavor Litigation to mitigate, to
the cxtent possible, the damage caused by SSD's legal malpraetice. For argument pmposes,
assume ttiat SSD neg(ected to raise the affirmative defcnse that a particular plaintiff had
previously released his c!a'rms. 'I'o niitigate the damage h-om this malpractice, Givaudan would
fake proper and reasonable steps to convince the court in the undea-lying action that SSC) did not
waive the defense. I-lowever, to protect itself in a sinndtancously litigated malpractiee case,
Givaudan would need to claim and prove that SSD cri-oneously waived the defense and damaged
(iivaudan. Obviously, this poses a significant dilennna. Fortcmately, "[s]taying thc malpractice
action pending completion of the ... underlying claim solves that apparcnt dilennna and, in the
process, prevents duplicative litigation." Urirnwald, 131 N.J. at 499, 621 A.2d at 466-67. Other
courts agree that "an adcctuate solution to [this dilemma) is to request an abatement of ttte
malpractice ease pending resolution of the underlying case." Isrland v. Turyln, Smith, Dyer, Staxe
& blcDonald (t'ex. Ct. App. 2001), 64 S.W.3d 155, 161-62 (citation omitted); Carvell,

900 S.W.2d at 30 (saine).
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datnageswould be inipossible, difficult, or incomplete." CresbraontCadilloc C'orp. v. General

Motors Cory. (Ohio Ct- App. 8 Dist.), 2004-Ohio-488, 2004 WL 229127, f 36; see also R.C.

1343.03(A). SSD cannot show that any perceived harm to iL can come close to outwcighing the

harin and prejudice to Givaudan as described herein. rinally, any claim by SSD that, once a stay

is lifted, Givaudan might not have money teft to pay SSD is sheer speculation. Moreb•ench Arn.

Corp_, 839 F.2d at 1289.

Based on the foregoing, Givauclan respectfully submits that, if this Court is um'vilting to

affirm the Court of Appeals' decision, the only viable alternative that sufficiently protects each

party s interests is to equitably stay the present action pending the resolution of the tuiderlying

Butter Nlavor Litigation. "[P]rotection of attorney-client conl"idences and ... attorney worlc

product itrvolves a substantial right." Bell v. tlfi. Sinai Med. Cii^. (1993), 67 Ohio St. 3d 60, 63,

616 N.E.2d 181. The general injwy causcd by the breach of the attorney-client privilege and

attorney work product proteetion and the harm resulting from the disclosnre of such information

is clear enough.

Ill. SSD'S P1ZOI'OSEU SELF-PR®TECTI®N EXCEP7'ION WOULD NOT
ADEQUA'I'ELY PROTECT L:IVAUI9AN

SSD does not dispute Givaudan's compelling need to protect its privileged material from

third parties, inchrding ttre various plaintiffs' attorneys in the underlying Butter Flavor Litigation.

Rather, SSD continues to belittle Givaudan's concern that ihe proposed disclosure and/or use in

this case might permit the tuNhly-sensitivc inf'ormation to fall iuto the wrong hands. (SSD's

Briefat 16-19-) SSD insists that the statutory privilege "does not apply in litigation hetween an

attorney and client relating to the attorney's serviccs, but [that the proposed sclf-protection

eaceptionj does prevent disclosure at the beliest of third parties who were never part of that

relationship." (SSD's BrieCat 3.) Unfortunately, the law in this area is far from certain.
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A. The Cases Cited By SSD IDo Not Detinitively Establish Tltat'$`he Courts In
The Butter k'lavor Litigation Wotild Uuiversally [Toliow SSD's Proposed
(nterpretalion Of A Se1t=Protection Exception

"I'hl-oughout this litigation, Givatidan has invited SSI) to identify authority that detinitely

establishes that the disclosure of privileged information to SSD (who no longer is in an attorney-

elient relationship with Givaudan) andior SSD's subsequent use of such information would not

constitute a waiver. None of the cases cited by SSD provides any conclusive authority in Ohio,

much less in any of the otherjtnisdietions in wluch the Butter Flavor Litigation is pending.

In Ballard, plaintiff appealed his criminal conviction on varions grounds, "including the

adtnission in his crirninal trial of his former lawyer's testimony concerning alleged privileged

conversations between hirn and his erstwhile counsel." 779 F.2d at 290. Pt-ior to the criminal

indictment, Ballard stied his'former attorney for tualpractice. Id. "t'he court of appeals ruled that

the testimony was admissible as advice sought for the purpose of furthering eriniinal activity, but

stated that "[t]hc merc institution of suil against a lawyer, however, is not a waiver of the

privilege for all subseqtlent proceedings, however related or unrelated." M. at 292. The Ballarrd

cotu-t recognized lhat those privileged communications may be admissible in separate but

"related" proccedings, or if the malpractice lawsuit proceeds pasts its "mere institution" and

progresses to the disclosure ofpriv'rleged inrornzation. Accordingly, Baldar•d illustrates the risk

that, if ttte litigation with SSD progresses to the disclosure of Givaudan's privileged documents,

a coart tnight rule that such documents are admissible in the Butter 1`lavor l.itigation.

SSD cites to Stern v. Daniel (Wastl. 1907), 91 I'. 552, and Atetzlev v. Natiornvide Mul. Ins.

i;o. (1971). 34 Ghio App. 2d 65. 2961v'.L..2d 550, for the proposition that the disclosure of

privileguk information under a proposcd self-protectiott will not waive the privilege. Ilowever,

in both u ses, the privileged documents were sought to be admitted at trial (and in one case were
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a(Imitted at trial). SSD does not explain how the admission of Givaudan's privileged

inPormation at trial will pi-cscrve the privilege.

Similarlv, SSD cites Quadc•onarn Inc. v. Broadcom Corp. (S.D. Cal. Nov. 7, 2008), No.

05cv1958-13, 2008 W1. 4858685, for the proposit'ron that a court protective ordei-purportedly

will preserve the privilege. In Qisalcotnni, the parties disputed whether the client (Qualcomm) or

its litigation attorneys were to blame for egi-egious iliscovery misconduct in that same action.

Atter the inisconduct came to light, the court oi-dered discoveiry of privileged documents on that

issue under a protective order. However, SSU fails to mention two facts in Qualc:orr7rn that are

fatal to its argumeat here. First, in opposition to Qualcomm's efforts to keep the documetrts

privileged, Broadcom and attoi-neys for Qaulcomm argucd "that the relevant casc law does not

support Qua(comm's distinction betwcen application ofthe self-defense exception to the

attot'ney-client privilege and waiver of the attorney-client privilege." M. at *3. They

accordingly argucd that, since Qualconim tiled declarations "point[ing] at Qualcomni's out,side

counsel as being to blame for the massive discoveiy failure," they "now should bc allowed to

publicly file privileged documents." Id. at xl, 3. Second, the district court apparently accepted

that argument and ordered that certain privileged documents "may be filed in the public record

pursuant to the self-defense exception and/or implied waiver." Id. at "7. Accordingly,

QualcoIMrr b-ic. ilhistrates the risk that the filing of (iivaudan's pi-ivileged documents might

constitute a waiver."

" SSD also erroneously reiies on Aied A9ut. ojOhio v. Sc4dotiere,, 122 Ghio St. 3d I 81, 2049-

Ohio-2496, 909 N.F.2d 1237. In that case, this Court oi-dered the release of privileged medical
]nformation baseci on a waiver cmder the statutory exception (medical consent-release) and
simpty notcd the availability of protective orders which are "withln the sound discretion of the

trial comt." Id. at 1, 23, Similarly, the Rcstatement section SSt) relies on simply notes that a
°court might find it appropriate to issuc a protective order_" Restatement (Third) Of The Law

(. . . continued)
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B. SSD's Planned Ilse ®f'I'he Privileged Infortnation Will Jeopardize
Givaudan's Legitimate interests

SSD's intentions are clear. If permitted, SSI) will sharc Givaudan`s privileged

information with witnesses and jw-ors during the trial in this aclion. SSD also has demanded the

right to utilize this information before trial, inclucling, among otherthings, the clisclosure of

privileged information to its experts, the use of privileged information at depositions (including

non-party deponents), and the submission of privileged information to the'hrial Court. SSD

generically elahns that its sohrtion simultaneously permits these actiorts and protects Givaudan's

interests, but this pur'ported assco anee docs not withstand scrutiny.

First, SSD does rrot offer any trial platr that would absolutely presetve tlte privilege.

Specifically, SSD lails to explain how thc disclosure of privileged information to third par-ty

witnesses and jnrors would not constitute a waiver. None of SSD's cases acldresses this issue.

Nor does SSD address the likely attendance by the media. In re 7'.R. (1990), 52 Ohio St. 3d 6,

12, 556 N.E.2d 439 (wlth certain exceptions, a civil aetion "proceeding is presumed open to the

press and pnblic"); Ohio Const., art. I, § 16 ("open courts" provision).

Second. SSD cannot guarantee that the disclosnre of doeuments to experts or deposition

witnesses would absolutely preserve the privilege. Below, SSD demandcd the unfettered right to

disclose privileged docurnents to multiple experts and third party deponents. However, even if

SSD now offers to do so pnrsuattt to a conGden[iality agreement, this still might constitute a

waiver. See, e.g., In re Chrysler Motors Corp. Overnight Evaluation !'rograni Litig. (8th Cir.

(...continued)
Governing Lawyers § 83, emt. e. Howcvcr, SSD failsto explain how a protective orderwill
maintain the privilcgc for documents that are made available to the public.
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1988), 8601j.2d 844, 946-47 (work product waived Cor material sotight by a thu-d party that was

disclosed in previous separate action, despite the existence of a coufidentiality agreement).

lliird, SSD cannot guarantee that the submission of doeuments to the Trial Court would

absolutely preserve the privilege. Even if the Trial Court permitted the parties to file documents

under seal, the case cited by Arniczis Carrioe illustrates that the issue of whether this constitutes a

waiver is hardly a simple one. Ross v.llbercrornhie & F'itch Co. (S.D. Ohio Apr. 22, 2008),

No. 2:05-ev-0819, 2008 WI, 1844357. In Ross, private plaintilis in a securities action sought to

cotnpel discovery of'a report- admittedly covcred by the attorney-client privilegc and the work

product doctrine - that was previously providcd to plaintiffs in a separate derivcrtive action in

connection witlr a motion to dismiss filed undcr seal. Id. at * 1. 7'he report was created because,

under Delaware law, a corporation

is entitled to request dismissal of [a derivative] action if, in the
view oPa disittterested director oi- committce of directors, pursuit
of [lic action is not in the corporation's best interests. . . . Any
motion for dismissal is typically accompanied by a report from the
dit-cetor or committee setting forth the basis for the conclusion fhat
the corporate ittterests are not being advanced by the litigation in
question. The court to which the motion is directed must, of
course, have access to the report in order to discharge its duty to
insure both that the request Pot- dismissal is being tnade in good
faith and by a truly independent director or committee, and that
sound principles of business judgment support the request. ...
Additionally, the parties who tiled the derivative action must be
able to view the report ... in order to be able adequately to
respond to the motion to dismiss. Abercrombie disclosed the
report to the derivative plaintiffs in that context, althougli the
tnotion to dismiss was filed ander seal.

Id. at *2. Even though r'vbererombie iiled the privileged report tmder seal, private plaintifts in a

separate securities action sought its discovery:

The primary way in which, according to plaintiffs, Abererombie
waived any privilcgcs for the report aad associaLed doeuments was

the pr•orttretioe ortlie rcport to the derivative plaintif[s when it
filed its tnotion to dismiss. ACtFtough the rvtoliort weas fited aruler
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seal_ it was necessarv for Abercrotnbie to servc the derivative
plaintiffs with a copy ofthe report so that thcy could adequately
respond to the arguments presented in the motion. PlaintifCs
contend that any disclosnre of a privileged document to someone
nther than the holder of the privilege must be character-iZed a.s an
effort to "selectively waive" the privilege, anrl that suela selective
waivers have been rejeeted by the Court ofAppeals.

Id. (emphasis adcled); See also, e.g-, Toy v. North (2d Cir. 1982), 692 F_2d 880, 894 (reversing

protective order sealing privileged documents and stating that "the submission ofmaterials to a

court in order to obtain a smnmaryjudgment uttcrly prceludcs the asscrtion of the attorney-elient

privilege or work-pt-oduc.t immuuity").

Tlte Ross cour-t denied discovery at that tinie, but inviteci the parties to submit further

briefs because the issue of whether a waiver inay have nc» ietheless oa;urred warranting

discovery ofthe report was "far too eotnplex to resolve on the basis oFthe three slioi-t

niemoranda-" 2008 Wl. 1844357 at'7.

As the foregoing ca.ses illustrate, the law in this area is "in a state of'hopetess confusion'

[;] some courts have even taken internally inconsistent opinions.°' hi re Coluntbiai'HCfl

Healthcare Corp. Billing Practices Litigzzion (6th Cir. 2002), 293 F.3d 289, 295 (citation

omitted). To fitrther compound the problem, the Butter F'lavor Litigation is pending in multiple

jurisdictions, whieh have varied privilege t•ules, waivet•s, exceptions, and/or limitations, and, of

cout-se, differcnt judges. Neither SSD ttot• this Cotart cau guarantee that the disclosut-e and use of

Ciivaudan's privilcgcd documents in this case would not lead to the disclosure of such material in

one or more of thc ttnderlying prodtrct liability cases. See, e.g., lndus. Clearinghouse, Inc_ v.

Browning Xffig. Div. qf Emerson Eke. Co. (5ih Cr. 1992), 953 F.2d 1004, 10071, In Lac'ustriai

Cleoringhouse, plaintiPCsought to obtairt defendant's privileged doeunrents on the grounds ihat

the defendant ltad sued its former attorneys for legal malpractice in a separate action. The

district court agreed and ordered the product'ron oCthe privileged docwnents. Id. at 1006. The
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Court of Appeals reverscd because the mere institutiott of a malpracticc lawsuit does not

constitute a waiver and because the defcndant had not yet produced the privilegcd documents in

that lawsuit: "The revelation ofeonfidential communieations, nottheinstitution ofsuit,

determines whether a party waives the attorney-client pdvilege." Id. at 1007.

Industrial ClearingFwuse illttstrates two risks. Birst, the distriet court's order shows that

the law is not as settled as SSD suggcsts. Se,cond, even the Court of Appeals' ruling suggests

that, once the doeuments are produced in (he malpractice action, they are discoverable by third

parties in other actions.

Moreover, privileged documents (iled undct-scal might nonetheless become public under

Ohio's Public Records Act. Jtt Ohio, "any record used by a court to retider a decision is a rccord

suhject to R.C. 149.43," Ohio's Public 1Zecords Act. State ex rel. WRNS Tt!, brc, v. Due.c,

101 Ohio St. 3d 406, 2004-Ohio-1497, 805 N.E.2d 1116, ¶ 27. The plaintiffs' attorneys in the

Sutter Flavor Litigation tnight argue that, under R.C. 149.43, they are entitled to gain access to

privileged documcnts disclosed to SSI) and filed witli the Trial Court under seal. See id. at ^j 45

(ordering disclosure of scaled court records because "[t]hey are public records that are not

subject to any exceptiun" of R.C. 149.43 from disclosure).

'1'he frn-egoing risks are too high for Givaudan. See Surelland, 101 Ohio St. at 505 (noting

diverse treatment of privileges by differentjurisdictions). If the Ohio court system ultitnately

determines that Givaudan is not entitled to a fair day in court in this case and in the Butter Flavor

Litigation, Givaudan wil( have no choice but to dismiss all of its defcnses to the Complaint and

ali ofits Counterclaims and simply pay SSD's $ 1.8 iniliion ciaim.
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IV. EVEN IF TIIIS COURT WERE TO ADOPT Tlit+, 13ROPOSED SELF-
PROTECTION E%CT:PTION (AND DECLINE TO STAY THE ACTION), IT
SH®ULD NOT REVERSF; "6IIF; O'b'HER PORTIONS OF TIIE COURT ®F
APPEALS' J[TD(i1VIENT

The Cotu•t of Appeals found nunierous errors in the Trial Court's blanket order granting

SSD's Motion to Compel. SSD's proposed self-protection exception, even if adopted by this

Court, does not moot all of tliose errors.

A. The Trial Court Erred In Summarily (sranting SSD's Disputed Motion To

Cotnpel Without Conducting An In Cantera Review Of Tlie Privileged And

Work Product Documents

In its opposition to SSD's Motion to Compel below, Givaadan urged the'rrial Court to

conduct an in camera rcvicw if it was iticlined to order the production of any privileged ot- wnrk

product documents. Spec.ifically, Givaudan requested that the Trial Court "schedule an in

camera hearitig to malce a document-by-doeument privilege anci/or worlc produet determination_"

(Givaudan's Opposition to SSD's Motion to Compel at 1 1 n.9, Supp. 258); see, e.g., Glll v. Gfl1

(Ohio Ct. App. 8 Dist.). 2003-Ohio-180, 1j 32, 2003 WL 132447, at *4 (assignment of error

based on trial court's failurc to eonduct an in caonera review is preservul unless appellant "did

not file a brief in opposition to the motion to compel [and] ... (Aid not request an in camera

inspection").

The Trial Courtrefused. Withoat anyln camera review (or even a hcaring, as also

rcqucste(I by Givaudan), the Trial Court granted SSD's Motion to Compcl in its cntirety. (Appx.

33-36.) The Court of Appea(s correctly reversed the Trial Court (Appx. 22-23, 26, 29) beeause

this crroi- alone constitutes a clear abuse of discretion and required reversal. ,ililler v. Bassetf

(Ohio Ct. App. 8 Dist.), 2006-Ohio-3590, 91 16, 2006 WL 1934788, at'5 (`-any blanket grant

compelling discoveiy [of infornlation asserted to be privikcgeil or protected from discoveiy is] an

abuse of discretion as the trial cotirt must tirst cotiduct a hearing to determine the nature of the
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privilcge"); Jeronae v. A-Sest Prods. (()hio Ct. App. 8 Dist.), No. 79139, 2002-Ohio-1824, 2002

WL. 664027, 1¶ 33-34 (remanding the case with insti-uctions that an in camera inspection of the

purported privileged iaformation be con(iucted); Peyko v_ Frederick (1986), 25 Ohio St. 3d 164,

495 N.E.2d 918, at Syllabus,12(the deFendant sought to protect a claims file on the ground that

it contained attorney-client privileged information; the Supreme Court held that, "[ilf the defense

asserts the attorney-client privilege with regard to the contents of the 'claims file,' ttte trial court

shall determinc by in carrcera inspectiott which portions of the file, if any, are so privileged ,")

(emphasis addcd); Stclffleben v. Cbrmden (Ohio Ct. App. 8 Dist.), 2003-Ohio-6334, 24, 2003

WL 22805065, at * 5('reversing order compellittg documcnts asserted to be privileged and work

product information and "remand[ung thc] case for an in camera inspectian orfhe docunients

re(luested").

SSD asserts that the proposed sclf-proteetion exception would obviate the need tor any in

canzera inspection of any of ttie doctnucnts requested. (SSD's Brief at 40-41.) But, cven if an

exeeption is adopted, SSD is uot entit7ed to a blanket authorization to obtain and use each and

every privileged documcnt without any determination as to whethcr it is essential to SSD's

claims and defenses. The case cited by SSD, ICeck v. Bode, actually illustrates wliy an in camera

review is necessary here. In Keek, the Circnit Court reversed the trial eourt's admission of

privileged evidence that was "not essential to preserve the rights of the attorney." 13 Ohio C.D.

at *2. However, without an in camera review, the trial court c.annot make a considered

determination whether or not a particular document is "es.sential."

Accordingly, even iCthis Court adopts a scif=ptrotection exception, it still shouid affirm

ttie portion of thc Cottrt of Appeals' Jndginent that required the "t'rial Court to conduct an in
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carrrera revicw of privileged and work prroduct informatiou to prevent the disclosure and use of

information that is not vital and essential to the case.

B. The Trial Court Erred In t)rdering The Disclosure Of Privileged Dacmnents

Between Givaud.in Aud Its New Defense Counsel

SSD now admits that, even ifa selGprotcetion exception is adopted, it still is not entitled

to obtain privileged documcnts relating to Ciivaudan's relationship with its new defense counsel

in the Butlcr Flavor C:itigation. SSD insists in its opening merit briefthat these communications

were not covered by its Motion to Compe( or the Trial Court's order. (SSIJ's Brief at 29.) But

this sitnply is not true. SSD's ntotion and the Trial Court's orde- plainly cover all of SSD's

reqncsts, manv ofwhich seek communications between Givaudan and Morgan Lewis,

Givaudan's "new defcnse counse(." (See Ih. 8, supra.) Givaudan urges this Cotu-t to review the

refcrenced document requests (e.g., Nos. 4-11, 22-28) and not be swayed by SSD's attempt to

revise the factualrecord.

C. The'I'rial Court Erred Ily Authorizimg SS1D 7'o Use Privileged And Work

Product Bocurnents In Its I'ossession

'I'he Trial Court did not merely grant SSD's Motion to Compel in its entirety. It also

authorized SSD to use the prdnileged aud work producrt iuf'oruutlion in itsfiles t-clating to its

fomr-year representation of Givauc(an. (Appx. 35-36.) This ruling constitutes a clear abuse of

discretion for at least two separate reasons.

Firsf, the Trial Court granted this extraordinary relief without affording Givaudan any

opportunity to address this issue. [n its Motion to Compel, SSD sought nothing ntore than the

production oi and testnT3ony about prEvlleged and work product infotnatlon. (S5D's Motion to

Compcl, Supp. 229 (SSD "asks the Court (o compel Givaudan ... to produce the documents

r-equestecl and to c-ompel testimony") and 245 (`Conclusion°to SSD"s Motion to C'ompel seeking

same i-eliel).) Because SSD's Motion to Cotnpel did not scck permissiott to use privileged and
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work product infarmation ah-eady in its possession, Givaudan did not have an opportunity to

address this issue in its opposition brief. Even worse, because the Trial Court refused to conduct

a hearing on SSD's Motion to C:otnpet, Givaudan had absolutely no notice of this issue until the

Trial Court ordered that SSD may use privileged infor7nation in its own files. This alone

cottstitutes a clcar abuse of discretion and requires the revcrsal af the '1'lial Court's Order. See,

e.g., State ex red. Dcrnn n. Rd;J P'ship, Licl (Ohio Ct. App. 2 Dist.), 2007-Ohio-7165, 2007 WL

4615956, 1130 n.4 (where a plaintiff does not tnove for a specific relief; even `[t]he fact that the

... dcfendants and the trial cotirt addressed a non-existent issue does not provide a basis for

awarding the [plaintiffthe] ... relief it never sottght. Moreover, even if [plaintiff is correct

about entitlement to that relief] ... , it would bc unfair to grant the [plaintiff] . .. relief under a

statute that its ntotion Caile(I to involce"); Civ. R. 7(B)(1) (an application for an order, "whether

written or oral, sliall state with particularity the grounds therefore, and shall set forth the relief or

ordei- sought").

Second, the Trial Court failed to conduct an in camera review before ruling that SSD

could use privileged and work procluct documents in its possession. `l'he Trial Court stated that

SSD's "usc of documents already in its possession, and otherwise protected, that relate to the

hilling dispnte between [SSD] and Givaudan are pei-niitted to be used by [SSD] in order to mount

a defense in this case in accordance witlt Rule ofl'rofcssional Conduct 1.6(b)(5) and

2317.02(A)" (Appx. 35-36.) However, SSD made no sliowing whatsoever that any particular

document in its possession is vital and essential to its defcnse and, because there was no in

camera review of any such documents, the T r'ial C:otu-t necessarily did not tnake any sucb

E'indings. This alone constitutes an abuse of discretion. See Section 1V.A, szrpra.
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V. THE COD 12T OF APPEALS ALSO CORRECTLY RULED TFiAT THERE IS NO
AIITOIWIAT f CWAISrER OF TILE COMMON LAW ATTORIVE V-CLIENT

PRIVILEGE

SSD malces the conclusory assertion that a self-protection exception should also apply to

the common-law attorney-client privilcge. However, the disclosure of information protectcd by

the common law privilege (as opposed to the statutory privilege) is rcquired only tf, among othcr

things, "application of the privi lege would ... den[yJ the opposing party access to information

vital to his defense.... 'Vitu•/' information necessarily implies that the information is

unavailable froin any other source." H & I) Steel Service, Inc. v. Weston, Hurcl, Fcallon, Paisley

& Howley (Ohio Ct. App. 8 Dist. July 23, 1998), No. 72758, 1998 WI: 413772, at *34

(clis•cuss•ingthe Hearn test) (emphasis added).

In its Motion to Cotnpel, SSD tailed to make any showing whatsoeverthat any individual

document is purportedly vital to its defense or purportedly unavailable fi•om any other souree.

Rafher, SSD asks this Court to categorically toss aside thc common law privilege for all of thc

privileged documents merely bccause of the dispute between SSD and Givaudan. (SSD's Brief

at 27.) But, as the Court of Appcals correctly held, there is no "automatic waiver" of the

conimon law attorney-client privilege "simply because the attorney and client who arc the

subject of such communications are now in an advei:5e relationship." (Appx. 25.) The Court of

Appeals properly explained that "Hearn . .. clearly indicated that its implied waiver analysis is

applicable to situations `where the attorney anc! client are themselves adverse parties in a lawsuit

arising out of the relationship."' (Appx. 24 (yuoting Hearn v. Rhcry (E.D. Wash. 1975), 68

F.R.D. 574).)
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vi. TIIE C®U12T f)F APP>EA1..S CE3RIZECTI.Y RULED TFHAT THERE IS NO
AUTOMATIC EXCEPTION Tf) TilIl WORK PRODLJCT DOCTRINE

1'NOTECTIDN

SSD finally argues that the self-protection exception also does away with the work

product doctrine. (SSD's Brief at 36-38.) SSID is incorrect. The attcney-client privilege and

the work-produot doctrine constitutc independetit and distmet sources of immunity frotn

discovery. In re Election of Atov. 61990.for the Office qfAt.ty. Gen. of Ohio (1991), 57 Ohio St.

3d 614, 615, 567 N.E.2d 243 ("a waiver of the attorney-client privilege does aot necessarily

constitute a waiver of [work-product] exemption under Civ. R. 26(13)(3)").`

To obtain the requcstecl woric product, SSD must satisfy Civil Rule 26(13)(3), which it has

not done. See Jackson, I 10 Olsio St. 3d at ^ 14; (Appx. 26-29). Ohio recognizes both ordinary

fact and opinion work product. Jerome, 2002-t)hio-1824 at J91 20-21. SSD is not entitled to

either form. SSD made no "showing that [such work pro(luctE materials, or the information thcy

contain, arc relevant" to this action to overcome proiection for either ordinaty fact or opinion

work prodnct. Jackson, 110 Ohio St. 3d at J,191 16-17. SSD made no "exceptional showing of

need" for discovery of opinion work product, which can oceur only "in rarc and extraordinary

circumstances." Jerorne, 2002-Ohio-1824 at¶20.

As the Court of Appeals explained, "ifrequestcd discovery is argLtably worlc product, the

Trial Court should conduct an evidentiary hearing or in canrera inspection to evaluate this

'h SSD's t?hio authority is inapposite. All three cases (Moskovitz, ]Vationcrl Union Tire Itas. C'o.,

and Garg) cited by SSD (SSD's Brief at 36-37) addressed the discoverability oPan insuror's
"claims files" containing both attorney-client and work product information, and were preani.sed
on the proposition that such inforrnation in thc insure''s "claims file" are "unworthy of
protaction ...[and] are subject to disclosurc during discovery on [insurance] bad-faith claim.s."
A'at't Union Fire Ins_ Co. v. Ohio State Univ. Bd. qJTrustees (Ohio Ct. App. 10 Dist.), 2005-

Ohio-3992, J[¶ 9, 14, 2005 WL, 1840220; t111oskovitz, 69 Ohio St. 3d at 661; Garg, 155 Ohio App.

3d at 1116. This is not the casc here.
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claim." (Appx. 28.) Hcrc. it is undisputed that SSD's Motioti to Compel covered information

protected by the work product doctrine and that the Ti-ial Court failed to conduct an evidentiary

hearing or an in cnmera inspection. The Court of Appeals correctly held that the Trial Court

blanket order for the production of the requested workproduct, without any evidentiary hearing

or in c•amera review, constituted reversible error.

VII. THE ARGiJ19PNTS BY THE OlIIO STATE BAR ASSOCIA`B'3ON DO NOT

14AVE ANY 1VIEId1T

A. The OSBA's Extensive Policy Arguments Are Properly Addressed To The

General Assembly

Like SSD, the OSBA devotes significant attention to public policy arguments in support

of a self-protection exception. (Amicus Briefat 1-2, 3-6.) flowever, as explained in Section LE,

supra, the parties' policy disputes regarding the Ohio statutory privilege are not properly before

this Court. F,.g., Roe, 122 Ohio St. 3d at ^ 52 ('"ptrblic policy arguments [in connection with

permissible disclosures uncler R.C. 2317.021 ... slioul(i likewise be addressed by ttie General

Assembly, not thejudiciary").

B. The OSBA Fails'fl'o Demonstrate That A Setf-Protectioat Exception Would
Fully Protect Givaudau's Privileged Infmvtation

t.ike SSD, the OSBA sumtnarily asserts that. Givaudan's privileged information "can

remain stiielded rrom all but ttie eyes ot(he tribunal resolvittg the dispute." (Amicus Brief at 4.)

OSBA does not provicle any explanation, much lcss authority, for this eontention. Moreover, as

explained in discussed in Section Ilt, supra, the proposed self-protection exccption would

unfairly risk the release ofGivaudati's privileged intbrmation.

C. Othei- Pnrported Exceptions To'1'lte Privilege Are Not liefore This Conrt

Like SSD, the OSBA argues ttiat thn Court of Appeals' decision (which followed this

Court's precedent) threatens othcr purported exceptions. (,Arrticus 13rief at 6-8.) However, tlie
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proposition of law on review (as framed by SSD) is litnited to whether the statutory privi(ege

includes a sel(=protection exception. Other purported exceptions are not beforc this Court. State

ex rel. Yl'hite v. Kilhcrne Koch, 96 Ohio St. 3d 395, 2002-Ohio-4848, 775 N_E.2d 508, ¶ 18

(reiterating the "well-settled prece(lent that [this Court] will not indulge in advisoty npiuions").

1). The ®hio Privilege Statute Is Not TJnconstitutioual

For 90 years, this Cowt has consistently rejected judicially created waivers, cxceptions,

and limitations to the privilege statutc and, for 90 years, the Gcneral Assembly is deemed to havc

agreed with that restraint. Starting with its Motion to Compel, SSD has now filed five separate

briefi:s in three different courts, hut it has never once suggested that the privilege statute is

unconstitutional. Rat7ier, SSD sought and lhis Conrt granted a discretionaiy review under S. Ct.

Prac. R. Il, § I(A)(3), not as a claimed appeal of right invrolving "a substantial constitutional

question" under S. Ct. Prac. R. Il, § 1(A)(2).

Now, the OSBA suggest.s that the privilcge statute, as interpreted by this Court in

Juckson, Roe, and othcr deeisions, is unconstitttlional in two respects. Howcver, "the arguments

p-csentsd in the bricf of the amicus curiae regarding the constitutionatity of [the statute] ai-e not

properly before this court." Stcate v. Webb (Ohio App. 6 Dist. Nov. 8, 1977), C. A. NO. L-76-

309, 1977 Wi. 198622, at T3 (emphasis added). "An cnnicus curicte rnuy not ruise issues as to

the canstitutiona[ity of a strctufarp provision where such issue is not ruisetl by the purties to the

action." M. lndeed, less than two years ago, this Court conlirmed that "[a]mici curiae arc not

parties to an action and may not, therefore, itttetject issues and claims not raised by thc parties."

Wellingion v. Ittahoering Ctv. B{l ofEieciiorrs, i 17 i)Iiio St. 3d 143, 2008-Chio-554, 882 N.E.2d

420,1i 53.
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Moreover, evea ifthc OSBA's constitutional argumentswere properly before this Court

(and they are not), they are not persuasive."

1. 'C'he Privilege Statute Does Not Isnpermissibly Detract h'ronr 'riris
Court's Regulatiou ®f'1'he Bar Aud The 1'raetice Of Law

The OSBA claims that the privilege statute, as interpretecl by this Court, infringes on this

Cocu-t's authority under Section 5(13), Article IV of the Ohio Constitution, including the

"procedural matters," such as the Rules of Evidence. (zlnaici.as Brief at 8-10.) However, this

Court, in a uuatiiErrous decision, already considered at length and rejected this exact argutnent:

[W]c have considered the Rules of Evidence and this court's
tvlcmalcing authority undcr Section 5(B), Article IV ofthe Ohio
Constitution as possiblc means to obtain the result desired by
appellant [of creating a judicial public policy limitation on the
statutoty privilege]. Undcr this rulemaking authority, the conrt
prescribes "rules governing practice and procedure in all courts of
tlie state, which rules shall not abridge, enlarge, or tnodify any
substantive right" if the admission of evidence, i.e., the hospital-
ordereci blood test [privileged under R.C. 2317.02(B)], is a purely
procedural mattei-, the court would arguably bc frce to pronounce
an appropriate rule without usurping a legisfative fitnction. A
revicw of Lvid. R. 501 dispels any hope that such an approach wi I I
be hclpfiil. Evid. Ft. 501 reads in its entirety:

"Ilie privilcge of a witness, person, state or political
subdivision thcreofshall be governed by statute
enacted by the General Assembly or by principles
of commou law as interpreted by the courts of this
state in light ofreason and experienoe:"

The rule clearly states that the mattsr of privilege is controlled by
statute or common law. This rule t-emoves the matter of privilegcs
from the operation of the Rules of Evidence. ... Because the law
ofprivitege has bcen clctermined to be.substarrtive in nature, this
court is not free to propose an aniendment to the Rules of Evidence
which would deny tlic privilege in drunk driving cases. Iil<eurise.,

" imicus C'urine also fails to explain how any constitutional challenge to the p-ivilcge statute
could, consistent with due process, apply reti-oactively to Givaudan's attorney-client
communications with SSD between 2003 and 2007.
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sincc the legislature has enacted a spccitic statutoty provision in
R.C. 2317.02(B) to establish and control the physician-patient
privilege, tliere is no vacuuni within which we can proceed by

conunon-law pronouncenient.

Srnorgala, 50 Ohio St. 3d at 225 (internal citations omittcd; crnphasis added); cf State v.

Rahrnan (1986), 23 Ohio St. 3d 146, 146, 148, 492 N.B:?d 401 ("R.C. 2945.42 confers a

substrrnfive right upon the accused to exclude privileged spousal testimony ... unless a third

person was present or one of the other specitically enumerated exceptions containcd in the

statute is applicable. ...[T]he Rules of Evidence- in Ohio are limited by Section 5(B),

Article 1V of the Ohio Constitution toproceciaarat effect only. Evid. R. 601 [directedto

competency] is inapplicable to the substautive spousal privilege") (emphasis added)."

" In Sworgala, this Court rcjectcd appellant's request to "jucticially crcate a publie policy
limitation upon the statutorily crcated physician-patient privilege wliich would allow otherwise
clearly inadmissible eviciencc to be received in drunk di-iving' cases. In keepingwith the
constittitional piinciple of scparation of powers, we cannot adopt such a position." 50 Ohio St.

3d at223. Sniorgala thus endcd a line of appellate decisions in which courts had carved out a
pablic-poliey exception to the privilege statute for test results involving alcohol and drugs. M. at
223-24. While SSD and/oi-thc OSBA tnay attempt to distinguish Smorpala on the basis that the
present case involves an attorney-elient dispute, rather than a drunk driving case, the underlying
constitutional principle is identical.

'1he cases cited by the OSBA (Aricau.s Brief at 8-9) are unpersnasive becausc thcy are either

consistent with Smorgala or inapposite. In StaFe ez r-el. Thornpson v. Spon, this Court stated,

consistenlly witli Srnorgala, ttiat the "Ohio Rulcs of Civil Procedure, promulgated pursuant to
Section 5(B), Article IV of the Ohio Constitution, control over conflicting statutcs on proeedural

mattei:s while statutes supersede conflicting rulcs on substantive matters." (1998), 83 Ohio St.

3d 551, 555, 700 N.E.2d 1281 (ernphasis added).

Cleveland Bar Assrt. n. I'erndnsan is inapposite. In that case, this Cotu't considered whether a
"layperson who presents a claim or defense and appears in small claims couit" as a company
ol"6cer for limited purposes engages in an authorized practice of law. 106 Ohio St. 3d 136, 2005-
(3hio-4107, 832 N.1:.2d i 193, at Syllabus.

Bailey v. :ffeisterl3rau, Inc. (N.D. 111. 1972), 57 F.R.D. 11, is inapposite for the t-easons stated in

Snaorgala. Moreover, Bailey is not an Ohio decision and its reasoning is based on a finding of a
"waiver" ofthe attorney-client privilege "by plaintiffs use of the docunients to refresh liis
rccollection" (id. at 13) Nvhich, as discussed above, Ohio has rejected.

(...conUnued)
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The Ohio legislature recently echoed this Court's determination: "The General Assembly

declares that the attorney-elient p•ivilege is a substantial right[.]" Notes to R.C. 2317.02 (2006

S 117, § 6) (emphasis added).

Whilc this Court unc{oubtedly has exclusive jurisdiction over the "[a]dmission to the

practice of law, the discipline of persons so admitted, attd all other matters relating to the practice

of law" (Section 2(B)(1)(g), Article IV, Ohio Corzstitution), the General Assenibly has exclusive

power over the statutoiy privilege. Roe, 122 Ohio St. 3d at ¶ 48 (an "exception to [the statutory]

privilege is a matter for the General Assenibly to address").

2. The I'rivitege Statute Does Not Impermissibly Interfere Witlt SSD's

12iglrt To Iaemedy Autl Due Process

Based on a lone Ohio decision from 1911, the OSBA contends ttiat the privilege statute,

as interpreted by this Court, violates SSD's "right to i-emedy artd due process."" (,4rnicns Brief

at 10-11.); Byer^r v. Meridiun Printirag Co. (191 l), 84 Ohio St. 408, 95 N.E. 917, at Syllabus.

Ilowever, Byefs did not address the privilege statute, a selt=protection exception, or an attorney's

right to remedy and due process, tnuch less establish that R.C. 2317.02(A) is unconstitutional.

Rather, this Court me-rely determuted that a statute "changing the presutnption and burden of

(...cotttinued)
Finally, I'eople v. Robrult (Colo. 1993), 859 1'.2d 872, is inapposite because it is not an Ohio
decision and because it dealt with disciplinary proceedings, not a civil action. Tn aiiy cvent,
contrary to the OSBA's characterization ofthe case, Robnett simply noted that "the board found
that the respondent's [i.e., disbarred attorney's] conduct througliout the proceedings, rather than
his fallure to respond to the request for investigation [by asserting attorney-elient privilege],
precluded a t-inding of cooperaiion. ... We also rEject the respondent's apparent suggestion that
the board somehow penalizcd him for asser6og his privilege against self-inerhnination during the

procecdings." Id. at 879.

"'1'he Ohio Constitution provides, in pertinent part, that "evei-y person, for an injury done him in
his land, goods, pcrson, or reputation, shall have remedy by due course of law." Art. 1, § 16.
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proof as to malice [in connection with an action based on an allegedly libelous statement] is

unconstitutional and void." Id.

tf anything, Byers implie.s that the adoption of a self-pi-otcctlott exception would violate

Givaudan's right to remedy and due process. This Court explained that "we do deny

... that [a party] can be arbitrarily subjected to an option to stand upon onc right under penalty

of losing another." Id at 422. Hcrc, a suspension of the statutory attorney-clicnt privilege would

force Givaudan to choose between the right to contest SSD's claitns (and assert its

counterclaims) and the right to defend itsclf in the Butter Flavor Litigation without plaintiffs'

attorneys having access to its privileged information. As explaine<1 above, if (iivaudan

ultimately is ordered to disclose privileged, it will ]tave no choice but to dismiss all of its

defenses to the Complaint and all of its cotmterelaints and shnply pay SSD's $1.8 niillion

demand.

SSD does not face the sanie dilemma. Givaudan repeatedly has suggested that the parties

enter into a tol ling agreement (or stipulate to a stay) pending the resolution of the Butter Flavor

Litigation, and that offer remains open today. If SSD chooses to litigate against Givaudtm

without the use of privileged infotination, nothing in the statute (or the Court of Appeals'

Judgment for that matter) prevents it from doing so. On the other hand, if SSD wishes to usc

certain privileged docttmcnts, it cau accept Givaudan's offer and defer this litigation pending the

resoltition of the Batter Flavor Litigation. As this Court expressly noted in Zirnrnie, "tlie trial

court [can be] reqtiested to stay this malpractice action tintil there [is] a final jttdgment" in the

uuderlying litigation. 43 Ohio St. 3d at 59. In short, the privilcge statute wiii not impcrmissibiy

interfere with SSD's right to remedy and dnc process.
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CONCLUSION

For the foregoing reasons, this Court should affirm ttic Court of Appcals' Judgnient.
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