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STATEMENT OF FACTS

A. The BTA’s decision misunderstands the modern realities of healthecare and relies on
dubious legal authority.

This is a charitable tax exemption case. Specifically, the Appellant, Dialysis Clinic, Inc.
("DCI") sought a real estate tax exemption under R.C. 5709.12(B) or R.C. 5709.1 21 for a dialysis
clinic in West Chester, Ohio ("West Chester Clinic"). The Ohio Board of Tax Appeals (the "BTA")
rejected DCT's request for an exemption. The BTA's November 24, 2009 Decision and Order (the
"Decision"} denying DCI an exemplion under both statutes rests exclusively on the determination
that DCI "provides no free or charitable service at the subject property.” (Appx. 18.)

R.C. 5709.12(B) exempts real property used by any institution, whether that institution is
charitable or not, provided the property is used exclusively for charitable purposes. Because the
RBTA determined that DCL "provides no {ree or charitable service at the subject property,” the BTA
concluded that DCI's West Chester, Ohio facility is not exempt under R.C. 5709.12(B).

The BTA then rejected DCT's application for exemption under R.C. 5709.121 for the exact
same reason. Under R.C. 5709.121, if an institution is a "charitable institution,” then a "more
relaxed standard of 'exclusive charitable use™ applies. (Appx. 13.) In short, if an institution is
charitable, then its normal operations generally will satisfy the exemption requirements. The focus
of the analysis under R.C. 5709.121, thercfore, is on the institution generally, not the parficular use
of any specific property.

Curiously, while acknowledging that "DCI is a [501(¢)(3)] not-for-profit corporation thal may
operate the subject property without a view to profit," the BTA nevertheless found that DClisnota
charitable institution. (Appx. 15.) Erroneously, the BTA decided that because DCI "provides no
{rec or charitable service af the subject property” it is not a charitable institution, and acts no

differently than its for-profit competitors. (Appx. 18.) Conflating the analyses under R.C.



5709.12(B) and R.C. 5709.121, the BTA relied upon the same (erroneous) factual determination to
deny DCI's exemption under R.C. 5709.12(B) as well.

At its core, the BTA's entire decision rests solely upon the notion that a healthcare provider
must provide a certain quantum of so-called "free carc" to be deemed "charitable." Because DCI
accepts Medicare and Medicaid reimbursements, it can neither: (i) be deemed to use the subject
premises for a charitable purposc, nor (ii) be considered a "charitable institution,” according to the
BTA.! This is wrong on both counts. First, as recognized by numerous state high courts, many
patients are covered by various government "safety ncts" such as Medicare and Medicaid. However,
simply accepting these reimbursements docs not impair the charitable nature of an organization that
is otherwise a charity. Second, as implicitly recognized in these decisions, Medicare/Medicaid
governmental reimburscments do not cover the cost of treatment. So, even with these
rcimbursements, a quantum of "free carc” is contained in the trcatment of each and every one of
these patients. Moreover, using DCI's acceptance of Mcdicare reimbursement as the determining
factor in denying DCI's exemption application is particularly wrongheaded given the disease DCI
freats.

As set forth fully below, DCl provides dialysis services to patients with end-stage renal disease
("ESRD"). Medicare has cstablished a program providing nearly universal coverage for dialysis
treatment. In effect, this means that most patients walking in DClI's door have the government

"safely net" of Medicare coverage for DCT's services. As a practical matter, DCI has only limited

' The BTA also found that DCI's acceptance of government reimbursements was voluntary,
implying a true charity would refuse such reimbursements. This is simply not supporied in the
record. While participation in government programs is voluntary in the sense no one forces DCI to
participate, the testimony is crystal clear that DCT could not accomplish its charitable mission
without Medicare/Medicaid reimbursements. So, the choice DCI faces is accept reimbursement, or
cease to exist. There is no third choice whereby DCT continucs it charitable work while refusing
Medicare/Medicaid, and there is no evidence in the record that such a third choice is available but
ignored by DCL



opportunities to provide completely "frec care." Indeed, because DCI accepts Medicare as a
necessity to accomplish its mission, it is prohibited from providing care at a cost less than that
charged to Medicare. Section 1320a-7 (b)(6)(A), Title 42, U.S. Code. Rather, DCI's charity is
embodied in its stated mission to accept all patients, regardless of their ability to pay, and its
willingness to open clinics in areas of need without regard for potential profit. DCI opens its doors
to an unlimited number of Medicare and Medicaid patients, despite the shortfall between the
government reimbursements and the cost of service. Consistent with its mission of patient service,
DCI does not cap the number of Medicare/Medicaid patients seen at any particular clinic and accepts
all patients.

If the Court were to adopt the BTA's decision in this case, the rule so established would, as a
practical matter, eliminate the real estate tax exemption for any healthcare provider m Ohio. All
charitable healthcare providers, including the large, public hospitals, accept Medicarc/Medicaid
reimbursements. In fact, as further described below, acceptance of government reimbursenient is the
modern incamation of charity. More importantly, however, such a rule is inconsistent with the
overwhelming majority of other states that have examined the issue.

Other courts have recognized that charity may incorporate some kind of "safety net" health
coverage. For instance, in St. Joseph's Living Center., Inc. v. Town of Windham (2009), 290 Conn.
695, 966 A.2d 188, the Connecticut Supreme Court found that a nursing home accepting
Medicare/Medicaid patients without discrimination, where the reimbursements did not cover the cost
of care, was charitable because "under the current health care system in this country, accepting those
patients who are cligible, or keeping those who thereafter become eligible, for Medicaid is the
modern equivalent of caving for the indigent." 1d. at 732. See, also, Wexford Med. Group v. City of
Cadillac (2006), 474 Mich. 192,204, 713 N.W.2d 734 (a non-profit provider with an "open access”

policy and no cap on the number of Medicare/Medicaid patients was charitable because "the



reimbursements petitioner reccives from the government funding fall well short of defraying the
costs petitioner incurs to render medical care™); Elder Trust of Florida, Inc. v. Town of Epsom (2007),
154 NJH. 693,703, 919 A.2d 776 (nursing home services were charilable in nature becaﬁse many of
the patients were covered by Medicaid, which did not cover the entire cost of the services provided);
St. Margaret Seneca Place v. Bd. of Property Assessment, Appeals & Rev. (1994), 536 Pa. 478, 485,
640 A.2d 380 ("[P]cople whose costs are only partially covered by Medicaid payments are
manifestly legitimate objects of charity and people who 'cannot afford to pay."y; Med. Ctr. Hosp. of
Vermont, Inc. v. City of Burlington (1989), 152 Vt. 611, 618-20, 566 A.2d 1352 (rejecting city's
argument that acceptance of Medicare and Medicaid payments precluded a finding that a hospital
was charitable).

Contrary to this wide body of law from Ohio's sister statcs' highest courts, the BTA chose to
rely on a single lower court case from Winois. The BTA relied on Provena Covenant Med. Ctr. v.
Depi. of Revenue (2008), 384 T11. App.3d 734, 894 N.E.2d 452, alfirmed (LIl Mar. 18, 2010), Docket
No. 107328 (sec Appx. 25), for the proposition that because Illinois's definition of charity somehow
requires that "free care” be given, so must Ohio's. Under Provena, as adopted by the BTA, no
charity cxists without an undefincd and unknowable quantum of "free care.” Again, the Provena
case, which is contrary fo the vast majority of state supreme courts considering this issue in the
modern Medicare/Medicaid context, applies Illinois, and not Ohio, law. The BTA's reliance on this
single, anomalous case should not be sustained.

To sustain the BTA's Decision in this case would be a radical departure from this Court's
long-standing and broad definition of charity. DClurges the Court to refuse application of Provena,
reversing the BTA's Decision, Simply accepting Medicare and Medicaid reimbursement should not
be the touchstone for determining whether a healthcare provider uses its property for chanilable

purposes or whether the provider is a charitable institution. This Court should instead follow Ohio
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law, its own prior decisions, and the overwhelming majority of other stafes in crafting a rule under
which each provider is examined under a "totality of the circumstances" test. When examined in the
context of the modern healthcare system, DCI is undoubtedly nothing like its for-profit competitors.
DCI is clearly a charitable institution, using its West Chester Clinic exclusively for charitable
PUIpOSEs.

B. DCT’s Charitable Mission.

DCI is a Tennessee non-profit, public benefit corporation qualified as a tax-exempt
organization under Section 501(c)(3) of the Internal Revenue Code. (Appx. 5; Supp.41-42, 45)
Although DCI meets the stringent “non-profit” 501{c)(3) guidelines, the BTA refused to
acknowledge it as a charitable institution.

Founded by Dr. Keith Johnson in 1971 (Supp. 155-56, Tr. 33-34; Supp. 117), DCT's mission
was and is to treat ESRD patients. (Supp. 156, Tr. 36; Supp. 200-01, Tr. 213-14; Supp. 35, 115.)
DCI was never intended to be a money-maker; DCI was created as, and remains, a charitable
healthcare provider. DCT's Charter (and the later charter amendment) codify its mission, limiting
DCI to the following corporate purposcs:

To operate hemodialysis clinic, to dialyze patients and to render such additional care
as patients with chronic renal failure may require on an outpatient basis * * *.

To receive and maintain a fund or funds of real and personal property or both, and to
use and apply the whole or any part of the income therefrom and the principal thereof
exclusively for charitable, scientific or educational purposes, either directly or by
contributions to organizations that qualify as exempt organizations * * *,

This corporation is not organized, nor shall it be operated for pecuniary gain or
profit, and it does not contemplate the distribution of gains, profits or dividends to
members and is organized solely for non-profit purposes. The property of this
corporation is irrevocably dedicated to hospital and/or charitable and scientific
purposes * * *. No part of the net income or assets of this corporation shall ever
inure to the benefit of any private persons. Upon dissolution or winding up of the
corporation, its assets remaining after payment or provision for payment of all debts
and liabilities shall be distributed to a non-profit fund, foundation or corporation



which is organized and operated exclusively for hospital and/or chartable and
scientific purposes * * *,

(Supp. 37, 40 (emphasis added).)

Dr. Johnson did not believe it was fair for people to lose their homes and their farms in order
to be able to afford expensive dialysis while others profited from providmg those treatments. (Supp.
156, Tr. 37; Supp. 117.) DCI's mission also includes striving to improve the methods and quality of
ESRD treatment. (See Supp. 45.)

DCl is successful in its mission. Currently, DCI operates 195 outpatient facilities, providing
dialysis to thousands of patients in 26 states. DCI also supports and parficipates in significant
kidney-related research, and promotes professional and public education in this field of medicine.
(Appx. 5; Supp. 45).

C. DC1's Charitable Activities,

Nationwide, DCI donated $13,622,000 to ESRD research for the fiscal year ending
September 30, 2005.° (Supp. 45.) DCl retains no profits from dialysis operations, using all profits
to fund unprofitable clinics or ESRD research. (Supp. 160, Tr. 50; Supp. 182, Tr. 141.) In other
words, if a particular clinic happens to gencrate excess revenues, DCI donates fifty percent of those
revenues for renal discase rescarch initiatives af research universities. (Appx. 10.) DCI then uses
the other fifty percent for operational purposes, such as opening new clinics and fundmg those

clinics that are unprofitable. (Supp. 160, Tr. 50; Supp. 159, Tr. 47; Supp. 182, Tr. 141 ("Fifty

ZA patient with ESRD has rcached a stage of kidney impairment such that without continued
dialysis or a transplant, he or she will not survive. (Supp. 264-65, Tr. 266-67.) ESRD requires
either dialysis or kidney transplantation to survive. See Section 406.13(b), Title 42 C.F.R. Because
of the scarcity of kidneys available for transplantation, most patients with ESRD receive
maintenance dialysis. Sce Institute of Medicine, Kidney Failure & the Federal Government (1991)
5, 8. It is undisputed that the cost of dialysis is "extremely expensive." (Supp. 179, Tr. 127.) An
average patient needs three treatments per week to live. Kidney Failure & the Federal Government
at 40.



percent of [net revenues] are used for research * * * [tlhe remaining fifty percent are used for
operations such as new clinics").) DCI also founded and operates a summer camp for children
suffering from ESRD and for children receiving kidney transplants. (See Supp. 43; Supp. 1 79, Tr.
128-29.) The summer camp is available to children throughout the United States free of charge.
{See Supp. 45.)

Tt the Southwestern Ohio area, DCI works closely with the University of Cincinnati. (Supp.
182-83, Tr. 141-42.) The medical directors of all DCI’s Southwestern Ohio arca clinics are
physicians with the University of Cincinnati. (Supp. 182-83, Tr. 141-42.) Within the last five years,
DCT has donated about $1.7 million to fund kidney rescarch at the University of Cincinnati. (Supp.
182-83, Tr. 141-42.)

When DCI builds new facilities, site location is not driven by the potential profitability of the
site. (Supp. 159, Tr. 47.) Tnstead, DCI considers the current dialysis population and the future
dialysis population in order to determine locations that best serve the citizenry. (Supp. 188, Tr. 164-
65.) DCI is typically invited into a community by the local citizens, the local government, or an
educational institution citing a need for service, not touting the potential profitability of the site.
(Supp. 159, Tr. 47.) DCI ofien intentionally provides services in geographic areas that other
organizations, for profit or otherwise, might not. (Supp. 159, Tr. 47-48.) In short, DCI's
development is driven by its mission to serve ESRD patients, not potential profits.

While DCI, as a whole, has historically generaled revenues in excess of the cost of
operations, certain clinics lose money, including the West Chester Clinic. (Supp. 159, Tr. 49.) DCI
has operated clinics that are unprofitable for many years. (Supp. 185, Tr. 152.) However, as set
forth above, when DCI is fortunate enough to generate excess revenue, those excess funds are used
for rescarch purposes, to operate the children's camp, to support less financially successful clinics,

and to open new clinics to further DCI's dialysis mission. (Supp. 182, Tr. 141.)



DCT does not advertise and has no advertising budget as would be typical of a commercial
operation. (Supp. 159, Tr. 48; Supp. 182, Tr. 140.) DCI's patients typically arrive at DCI by third-
party hospital or physician referrals. (Supp. 182, Tr. 139.) Oddly, the BTA decided that the referral
system militated against finding DCT's operations charitable, interpreting the referral process to mean
that all of DCI's patients must have some source of payment. This is simply incorrect, as Mr. Dansro
testified: "* * # so we've had to take [patients), you know, through the dialysis, despite the fact they
didn't have any insurance coverage." (Supp. 191, Tr. 174.) DCI's reliance upon referrals as opposed
to advertising really means that DCI does not strive to obtain only those paticnts that can pay. The
paticnt arrives by referral because the patient is sick, not because the patient can pay. Since DCI
accepts all paticnts regardless of ability to pay, this includes patients without insurance.

Unlike any of its for profit competitors, no person or organization profits financially from
DCl's operations.3 (Supp. 160, Tr. 50; Supp. 179, Tr. 128-29; Supp. 183, Tr. 143.) DCI does not
operate with a view towards financial profit. (Supp. 159, Tr. 46; Supp. 160, Tr. 50.) Of vital

importance here, DCI accepts all patients, does not cap the number of Medicare/Medicaid patients at

any facility, and docs not turm away patients 1t knows caunot pay the full cost of treatment. {Supp.
182, Tr. 138-39 ("Q: Do you provide service without regard to a patient's ability to pay at your
facilities? A: That's true.”).) DCT accepts without limitation many patients unable to pay the full
cost of treatment, including those patients unable to pay the 20% difference between the Medicare
reimbursement and the allowable charge. DCl is an "open door" operation whercby DCI operates
without regard for a profitable patient "mix." This can, and does, result in unprofitable clinics, like

DCT's West Chester Clinic.

3 DaVita is a publicly traded company with local operations that returns profits fo its
shareholders. In contrast, DC1 uses its net revenues, if any, towards "furtherance of trying to figure
out how [to] combat kidney diseases and to come up with ways to prevent [kidney diseases] * * *."
(Supp. 202, Tr. 220.)



D. Financial restrictions imposed by federal law on Medicare and Medicaid
reimbursement recipients.

Renal dialysis is the only treatment for ESRD short of a kidney transplant. See, Section
406.13(b), Title 42, C.F.R. (ESRD "means that stage of kidney impairment that appcars irreversible
and permanent and requires a regular course of dialysis or kidney transplantation to maintain life.")
Dialysis is extraordinarily expensive. (Supp. 179, Tr. 127.) DClis a true charitable organization in
that it does not refuse patients that cannot pay the full cost of treatment. (Supp. 182, Tr. 139.)
Without DCI's presence, Southwestern Ohio residents would have significantly decreased access to
ESRD treatment.

DCT's patients fall into five principal categories: (1) Medicare beneficiaries; (2) Medicaid
beneficiaries; (3) crossover patients with both Medicare and Medicaid; (4) patients without a
payment source; and (5) private pay patients (either sclf-pay or private insurance). When a patient 1s
referred to DCI, DCI requests information about the patient's ability to pay. (Supp. 183, Tr. 143;
Supp. 191, Tr. 175-77.) This financial inquiry is driven by the Medicare system which requires
providers to attempt to collect the 20% shortfall between the Medicare reimburscment and the
allowable charge. Regardless of ability to pay, however, DCI indiscriminately accepts all categories
of patients and does not cap the number of patients under any particular category. (Supp. 182, Tr.
138-39.)

1. Medicare patienis
Recognizing the hardship and necessity of dialysis,* Congress extended all Medicare Part A

and Part B benefits to individuals with ESRD, regardless of age. See Social Security Amendments

4 Qee "The Additional Views of Senator Vance Hartke," Committee on Finance, 1972b, Social
Security Amendments of 1972 (92nd Congress, 2nd Session, Report No. 92-1230, September 26
(legislative day, September 25)) ("In what must be the most tragic irony of the twenticth century,
people are dying because they cannot get access to proper medical care. More than 8,000 Americans
will dic this year from kidney disease who could have been saved if they had been able to afford an

9



of 1972 (P.L. 92-603); see, also, Section 426-1, Title 42, U.S. Code. This cntitlement is nearly
universal, covering about 90 percent of all people with ESRD in the United States.® Kidney Failure
& the Federal Government at 6. Illegal immigrants and individuals who have never worked are
some of the individuals that arc incligible for the benefit. Id. (See, also, Supp. 46.) The Mcdicare
benefit generally kicks in after 90 days of dialysis treatment. Section 426-1(b)(1)(A), Title 42, U.S.
Code. This means that outside the initial 90-day period, very few people in the United States do not
have Medicare coverage for ESRD.

Since dialysis is so expensive, DCI would be unable to accomplish its charitable mission if it
did not accept Medicare. (Supp. 179, Tr. 127; Supp. 201, Tr. 214.) Accordingly, DCI accepts
Medicare reimbursements for dialysis treatment from those patients that are eligible, which is up to
75% of'its patients. (Supp. 157, Tr. 39, 41; Supp. 188, Ir. 165.) The Medicare allowable charge per
dialysis treatment is $160.5 (Appx. 11, n.5.) Medicare reimburses 80% of the $160 allowable
charge, or $128, and DCI is required by Medicare law to scck the remaining $32 balance from a
collateral source, typically the patient's own assets. (Supp. 193, Tr. 182-84.)

Without question, Medicare is the primary source of funds for DCL (Supp. 161, Tr. 55.)

However, the $160 Medicare allowable charge, even if paid in full through the collateral source,

artificial kidney machine or transplantation. These will be needless deaths —deaths which should
shock our conscience and shame our sensibilities. We have the opportunity now to begin a national
program of kidney disease treatment assistance administered through the Social Securitly
Administration, and T propose thal we take that opportunity so that more lives are not lost
needlessly.”)

5 Any individual diagnosed with ESRD and is or could be insured by Social Security or is the
dependent or spouse of an individual that is or could be insured by Social Security qualifies for
Medicare Part A and Medicare Part B coverage for dialysis or kidney transplantation. Section426-1,
Title 42, U.S. Code. "The ESRD program is unique within Medicare. It is the only case in which a
diagnosis of a categorical disease provides the basis for an entitlement for persons of all ages.”
Kidney Failure & the Federal Government at 3.

® Statutory requirements for the Medicare ESRD program are found at Section 1395rr, Title 42,
U.S. Code.

10



does not cover the cost of a treatment at many facilities, including the West Chester Clinic. (Supp.
158, Tr. 45; Supp. 175, Tr. 110.) Further, if a patient does not have a collateral source for payments,
DCI loses cven more moncy per treatment because it only receives the $128 Medicare
reimbursement. (Supp. 193, Tr. 182-84.) Nevertheless, DCI accepis all patients, even those it
understands will never be able to pay the 20% shortfall.

In sum, DCT accepts Medicare patients with knowledge that even if it receives the maximum
allowable charge in payment ($160), that payment will not cover its costs at many facilities,
including the West Chester Clinic. Moreover, many Medicare patients do not have the ability to pay
the 20% shortfall. DCI accepts these patients while ils for-profit competitors limit their Medicare
patients.” True, DCI seeks payment of the 20% shortfall, even from patients that likely cannot pay it.
However, DCIis required to seek this shortfall from patients by federal law. In the end, if a patient
does not have the ability to pay for that "shortfall," it is written off as "bad debt." (Supp. 157, Tr. 39-
40; Supp. 165, Tr. 71; Supp. 168, Tr. 83.)

In Southwestern Chio, at least 15% of DCI's patients have no ability to pay beyond Medicare
and the remainder owed by these patients is written off. (Appx. 11.) This "bad debt" policy is in
place at all DCI clinics. (Supp. 159, Tr. 46.) Once a patient qualifics under the bad debt policy, no
collection action is laken against that paticnt beyond what Medicare or another third-party provides.
(Supp. 191, Tr. 177.)

2. Medicaid patients

Medicaid pays even less than Medicare for the cost of treatment — about $155 per treatment.

(Appx. 11,n.5; Supp. 193, Tr. 182-84.) About 10%-15% of DCI's patients are cligible for Medicaid

only. (Supp. 157, Tr. 39-41; Supp. 188, Tr. 165.) If a patient is covered by Medicaid, DClis legally

7 For example, a private company like DCI's "competitor,” DaVita, only takes those that can
pay. (Supp. 200, Tr. 212.)
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prevented from secking additional payment and does not do so. (Supp. 193, Tr. 183-84; Supp. 264,
Tr. 265-66; Supp. 265, Tr. 268.) Medicaid reimburscments, like Medicare reimbursecments, do not
cover the cost of dialysis treatment at many DCI clinics, inclading the West Chester Clinic.® Yet,
DCT willingly accepts Medicaid patients with full knowledge that treatment of Medicaid patients
payments generates a “shortfall.”

3 “Crossover™ Patients with both Medicare and Medicaid.

DCI does not recoup the full cost of treating even “crossover”™ patients, meaning patients with
both Medicare and Medicaid coverage. With these patients, Mcdicare sets the maximum
reimbursement at $160 per treatment. (Supp. 189, Tr. 166.) Medicare pays $128 as discussed
above, and Medicaid pays the remaining $32. (Supp. 189, Tr. 166.} Again, the $160 maximum
allowable charge under Mecficarc does not cover the cost of treatment at many facilities, including
the West Chester Clinic. (Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110.)

4. Patients without a payment source

As set forth above, Medicare does nof cover ¢veryone, and not everyone has private
insurance or means to pay. Some patients have no payment source at all. DCI also accepts these
patients without discrimination.

Notwithstanding the reality that DCI accepts completely indigent patients with no way to pay
for treatment, foibles of Federal law complicate the situation. Federal law prohibits providers that
accept Medicare from adverlising or charging less for services than the allowable charge offered to
Medicare patients. (Supp. 157, Tr. 35-40; Supp. 182, Tr. 138.) Practically, this means that DCI

cannot give its services away to those patients without any payment source. (Supp. 157, Tr. 39-40.)

¥ See Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110. Although this testimony relates to the $160
allowable charge under Medicare, it stands to reason that if DCI is unprofitable collecting $160 per
treatment, it is unprofitable when collecting $155 per treatment.
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It has to pursue collection of at least the allowable charge and can only write-off that amount if the
patient is deemed indigent. DCI cannot adopt policies that contravene Mcdicare regulations.

Irrespective of the Medicare whipsaw, the record conclusively demonstrates that DCI treats
all patients, regardless of financial ability, accepting even those without a payment source for their
20% share of the allowable charge, while knowing that accepting those patients will result in a
shortfall. (Supp. 182, Tr. 139.) DCI's policics allow DCT to declare the patient indigent and write
off the non-payment as bad debt.” (Supp. 168, Tr. 83.) Indeed, DCT often treats multiple patients ét
its Southwestern Ohio facilities who have no ability to pay. (Supp. 191, Tr. 174.) While DCI has to
charge and seek to collect from those patients under Medicare/Medicaid law, DCT knows up-front
that the these patients are uncollectible. Yet, DCI nevertheless accepts these patients.

This is the critical difference between a for-profit and a charitable institution. For example,
DaVita — a for-profit competitor — is "pretty exclusive” about who they accept and "generally
accept{s] patients who can pay." (Supp. 200, Tr. 212.) DCI's charter prohibits it from turning away
patients that cannot pay, and DCI knowingly and willingly accepts patients that DCI knows do not
have the resources to pay. While DCT must bill these patients under federal Medicare law, the act of
accepting these patients who DCI krows cannot and will not pay is charity.

5. Patients with a private paymént Source.

Some DCI Clinics generate excess revenues, lypically when their patient mix includes
multiple private insurance patients. (Supp. 186, Tr. 156-57.) Of course, as explained above, those
excess revenues go only toward dialysis research, covering other patients’ shortfalls, opening new

clinics, and operating the children's summer camp. Moreover, DCI does not discriminate between

® The BTA noted that DCI's indigence policy states it is "not a charity or gift to patients.”
(Appx. 16.) However, the BTA apparcntly misunderstands that this policy is based upon Medicare
regulations requiring DCI to aftempt to collect the amount of the allowable charge.
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patients based on ability to pay, or whether they have Medicare, Medicaid, private insurance, or no
payment source.

E. DCI's West Chester Operations

DCI opened the West Chester Clinic in 2003. (Sec Supp. 45.) The facility has 14 dialysis
stations and currently serves 30 patients by providing them dialysis three days per week. (See Supp.
45.) DCI decided to build the West Chester Clinic at the urging of the University of Cincinnati
physicians for both research purposes and because, at the time, no other dialysis providers served the
area. (Supp. 183, Tr. 142-43.) Since opening in 2003, the West Chester Clinic has lost an average
ol $250,000 per year, but DCI has no plans to close this clinic. (Supp. 181, Tr. 136; Supp. 183, Tr.
144.) The shortfall at the West Chester Clinic is funded by excess revenues from other clinics.
(Supp. 182, Tr. 141.) The typical patient "mix" at the West Chester facility 1s 55 [sic -65%]-70%
Medicare, 10% Medicaid, and the remainder self-pay or self-insured. (Supp. 188, Tr. 164-65.)

ARGUMENT

The question before this Court is whether DCI's activities, cither as a whole or at its West
Chester facility, arc charitable so as to exempt DCI from paying real estate tax under Ohio law,
When viewing both the fotality of the circumstances, as well as DCI's particular activities, DCI is
undoubtedly serving a charitable purpose. Contrary to the BTA's determinations, DCI does not
operate in the same fashion as a for-profit dialysis center. Epitomizing charitable virtues, DCI
purposefully accepts all patients regardless of ability to pay, does not cap the number of Medicare or
Medicaid patients it treats, and even accepts patients unable to pay anything at all.

The BTA found that because DCI accepts reimbursement from Medicare or Medicaid, it is
not charitable. The BTA effectively characterizes DCI's decision 1o accept Medicare and Medicaid,
which does not cover the costs of treatment, as a bad, but voluntary, business decision. DCI urges

this Court to reject the BT A's analysis. Instead, DCI urges the Court to follow the vast majority of
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state supreme courts determining that this is not a bad business decision but, rather, accepting
Medicarc and Medicaid without restriction is a charitable decision. Moreover, accepting Medicare
and Medicaid, while voluntary in a sense, is necessary. Without government reimbursement, DCI
(and other charitable healthcare providers) could not fulfill its or their charitable mission(s).

The BTA also incorrectly analyzed DCL's attempts to collect collateral source payments from
its Medicare patients as supporting the BTA's finding that DCI is not charitable. The BTA either
ignored or misunderstood that DCI is required to seek collateral source payments by federal law.
[Towever, DCI is not required under federal law to take all patients who walk in the door. DCT s
allowed to cap the number of Medicare and Medicaid patients it accepts or refuse to care for those
{hat have no insurance or payment source whatsoever. DCI simply does not do so.

For-profit dialysis clinics generate tremendous profits by ignoring paticnts who cannot pay
the full cost of treatment, while DCI takes all patients. DCI's mission prohibits it from
discriminating based upon a patient's ability to pay for the entire cost of treatment, which entirely
differentiates DCI from for-profit clinics. Providing treatment to all without regard for the ability to
pay precisely fits this Court's definition of charity.

Propaosition of Law No. 1

The Ohio Board of Tax Appeals erved by finding that Appellant is noi a
"charitable institution” as described in Revised Code 5709.121.

DClis entitled fo the tax exemption described at R.C. 5709.121. This statute requires that in
order to be exempt from taxation, the property must "(1) be under the direction or control of a
charitable institution, (2) be otherwise made available 'for use in furtherance of or incidental to’ the
institution’s 'charitable * * * or public purposes,’ and (3) not made available with a view to profit."

Community Health Professionals, Inc. v. Levin (2007}, 113 Ohio St.3d 432, 2007-Ohio-23306, 866
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N.E.2d 478, at 419, citing Cincinnati Nature Ctr. Assn. v. Bd. of Tax Appeals (1976), 48 Ohio St.2d
122, 123,2 0.0.3d 275, 375 N.E.2d 381. The record shows DCI meets all of these requirements.

As a threshold issue, the determination under R.C. 5709.121, although facially similar to that
under R.C. 5709.12(B), is quite different. 1d. at J17 ("R.C. 5709.121 has no application to
noncharitable institutions seeking tax exemption under R.C. 5709.12."). The threshold
determination under R.C. 5709.121 is whether DCI is entitled to an exemption because it is a
charitable institution. 1d. at 418 ("as this court stated {previously] [i}f the institution is charitable, its
property may be exempt if * * * it uses the property under the terms set forth in R.C. 5709.121."
(internal quotations omitted)). The BTA completely ignores this legal distinction by focusing its
R.C. 5709.121 analysis on DCI's West Chester Clinic, rather than DCI as an institution.

A, DCI is a charitable institution.

The BTA crred when determining that DCT is not entitled to an exemption under R.C.
5709.121 on the basis that DCI is not a "charitablc institution.” (Appx. 15.) When making its
determination, the BTA ignored multiple relevant factors. For instance, the BT A ignored that DCIis
a tax-exempt organization pursuant to Section 501(c)(3) of the Internal Revenue Code. Of course,
Section 501(c)(3) exempls certain institutions organized for charitable purposes from federal income
tax. Because the Internal Revenue Service scts a high bar for Federal income tax exemption, DCl's
‘exempt status militates heavily in favor of finding it to be a "charitable institution.” The BTA also
ignored this Court's prior statements that "the provision of medical or ancillary healthcare services
qualifies as charitable if those services arc provided on a nonprofit basis to those in need, without
regard to their race, creed, or ability to pay." Church of God in N. Ohio v. Levin, 124 Ohio 5t.3d 36,
2009-Ohio-5939, 918 N.E.2d 981, 119; see, also, Planned Parenthood Assn. v. Tax Commr. (1966),

5 Ohio St.2d 117, 121-22, 34 0.0.2d 251, 214 N.E.2d 222 (medical care is charitable if offered to all
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without regard to ability to pay, no matter how many actually do _pay).E0 There is no dispute that
DCl meets all of these criteria. Also, the BTA ignored DCT's articles of incorporation, which clearly
establish it as a non-profit charity. See Am. Chem. Soc. v. Kinney (1982), 69 Ohio St.2d 167, 170,
431 N.E.2d 1007 (review of a corporation's charler can cstablish it is a charity under R.C. 5709.121).

The totality of the circumstances contained in the record also clearly and indisputably
demonstrates DCI is a charitable institution. Specifically, the record is clear that (i) DCI willingly
accepts indigent patients, yet does not attempt to collect funds from patients deemed indigent; (ii)
DCT routinely accepts patients DCI knows arc unable to pay DCI's cost to provide treatment; (iii)
DC1 does not turn away patients unable to pay DCI's cost to provide treatment; (1v) DCI uses any
excess revenue from its activities exclusively for end-stage renal research and providing additional
care to those suffering from end-stage renal discase; (v) no private person or entity benefits from
DCT's operations; {(vi) DCI opens clinics in underserved areas knowing they are not likely to be
profitable; (vii) many DCI facilities (including the West Chester Clinic) lose money, yel remain open
to serve its patients; and (viii) on dissolution DCI's asscts will not benefit a private person or entity,
but rather will benefit those sulfering from ESRD. Tn shori, DCI is a non-profit, tax exempt
corporation with a mission to provide end-stage renal care to those in need, without a view towards
financial profii, but only with the view of advancing mankind's fight against renal disease.

The BTA ignored all of this. The Decision simply contains no meaningful analysis of DCI as
an institution. Tnstead, the BTA simply determined that DCI did not "use the subject property in

furtherance of or incidentally to its charitable purpose because it conducts no charitable activities at

¥ Ohio has long recognized that the provision of nonprofit medical care is charitable, entitling
the provider to a rcal estate tax exemption. See Community Health Professionals at23; Warman v.
Tracy (1995), 72 Ohio St.3d 217, 220-21, 648 N.E.2d 833; Bowers v. Akron City Hosp. (1968), 16
Ohio St.2d 94, 95-96, 243 N.E.2d 95; Vick v. Cleveland Mem. Med. Found. (1965), 2 Ohio St.2d 30,
31 0.0.2d 16, 206 N.E.2d 2, at paragraph two of the syllabus.
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the clinic." (Appx. 16.)'" This reasoning is improper under R.C. 5709.121 because it is property
specific, ignoring DCI as an institution.

The BTA also implicitly and impermissibly substituted its definition of charity — completely
"free care" — for this Court’s definition. In taking all patients regardless of ability io pay and
opening clinics in underserved arcas, DCI's clinics contribute greatly to charity at DCT's expense.
Obviously, opening clinics in remote arcas that serve patients thai cannot pay the cost of treatment
often results in DCI's clinics, including the one in West Chester, losing money. But, consistent with
its mission, DCI continues to operate these clinics.

This is an activity of a charity, not a for-profit clinic. Tn other words, the implementation of
DCI's "take all patients" mission is the very epitome of attempting "in good faith * * * to advance
and benefit * * * those in need of advancement and benefit in particular * * * without regard to their
ability to supply that need from other sources, and without hope or expectation * * * of gain or profit
by the donor or by the instrumentality of the charity." While the BTA complains that DCI does not
donate its services, the West Chester Clinic, in fact, has donated over $250,000 of services by
accepting patients that cannot and do not pay the full cost of treatment.

The Pennsylvania Supreme Court examined a case involving similar facts in $t. Margaret
Seneca Place 536 Pa. 478, There, a nursing home sought a property-tax exemption. Id. at 481, The
nursing home provided very little free care because many of its patients had a government "safety
net," just like DCI's patients. Id. at 482-83. Like the BTA in this casc, the trial court found that the
nursing home "did not donate or render gratuitously a substantial portion of its services." Id. at 484.

The trial court relied on the same reasoning as the BTA in writing the following:

1 Appx. 16 (DCI is not charitable because "like the operations of a for-profit corporation, [ DCI)
charges all paticnts for dialysis, voluntarily enters contracts with government and private insurers to
set charges for the provision of these services, and does not donate any of its services without charge
or at a reduced charge”).
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It is the nursing home that has determined that it will accept whatever amount
Medicaid pays out for services rendered to those residents paying through Medicaid.
The nursing home also expects payment from Medicaid for those scrvices. If
payment is not received, the nursing home has incurred a bad debt as any other
business would and has not provided charity. The nursing home's situation is
analogous to the airline industry which charges passengers various rates for the same
flight. No one would contend that an airline is a charity because individual
passengers receive different rates while the airline loses money. The airline’s goal is
to fill the plane to capacity whichever way it can * * *,

Id. at 484-85.

The Pennsylvania Supreme Court squarely rejected this reasoning, ultimately branding it
"specious." Id. at 485. In particular, the Penmsylvania Supreme Court rejected the trial court’s
analogy and correctly recognized that if an airline passenger cannot afford a full-fare ticket and the
airline does not offer her a reduced fare, that passenger will simply forgo the flight. 1d. In contrast,
"if the nursing home does not accept an aged Medicaid patient whose allotment does not fully cover
his costs, the public will fund the patient's care at a public institution because such care is not viewed
as a privilege like an airplane flight but is deemed to be a public responsibility.” 1d. Just as the
Pennsylvania Supreme Court rejected the trial court's reasoning, so should this Court reject the
BTA's reasoning.

B. DCJ uses the West Chester Clinic property at least incidentally to its charitable
purpose and does not operate with an eye to profit.

The second two prongs of the R.C. 5709.121 test —- that the property's use is at least
incidental to the institution's charitable purpose and that the institution does not operate with an eye
to profit — are easily met here. This Court previously found a property exempt from taxation where
a provider charged patienis for services rendered, accepted payment from private and government
sources, wrote off unpaid amounts, and did not offer services free of charge. Community Health
Professionals at 17-19. This situation is almost exactly analogous. As the Court noted in
Community Health Professionals, while an applicant may not offer free care, an applicant is

charitable nevertheless if it provides services without regard to a patient's ability to pay and no
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evidence is provided that a patient was denied services due to an inability to pay. Inshort, once DCI
is deterntined to be a "charitable institution," its normal operations, which are nearly 1dentical {o
those of Community Health Professionals, qualify its property for an exemption under R.C.
5709.121.

In Miracit Dev. Corp. v. Zaino, 10th Dist. No. 04AP-322, 2005-Ohio-1021, the plaintiff,
Miracit, sought a real estate cxemption for a day-care operated by a subsidiary. Id. at 2. Miracit
itself was a non-profit focused on the well-being and revitalization of inner-city Columbus. Id. at 1.
Operationally, the day care charged all clients the same rate, regardless of their ability to pay; it had
no sliding scale tuition arrangement. Id. at §26. The day care primarily (75%) served Title XX
clients, meaning that the day care received government reimbursements, much like
Medicare/Mecdicaid. Id. at §34. On these facts, the court found that because the day care operation
advanced Miracit's goals ol revitalizing inner-city Columbus, the property qualified for a real estate
cxemption under R.C. 5709.121. 1d.

Tn this case, the West Chester Clinic is certainly at Ieast incidental to DCI's mission to treat
ESRD as established in its charter and confirmed by its 501(c)(3) status. In fact, the West Chester
Clinic is the obvious manifestation of DCT's charitable mission. If a day care in Columbus 1s exempt
in furtherance of an affiliate’s charilable mission, then certainly the West Chester Clinic should be
exempt in furtherance of DCI's mission.

This Court has held that a charitable health facility should have as its primary purpose the
provision of health services to those in need without regard to ability to pay, and such facility should
provide its services (o indigent patients and to the public generally. Sec, ¢.g., Vick, 2 Ohio St. 2d at
31. DCT, just like any community hospital, meets these criteria by providing services to indigent
patients without ability to pay the full costs of treatment. Undoubtedly, DCI is a charitable

institution and the West Chester Clinic is used in furtherance of those charitable purposes, without a
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view to profit. Therefore, the Court should reverse the BTA's decision and grant DCI an exemption
from property tax pursnant to R.C. 5709.121.

Proposition of Law No. II

The Ohio Board of Tax Appeals erred by finding that Appellant does not use

the subject property for a charitable purpose as contemplated by Revised

Code 5709.12.

The BTA erred by finding that Appellant does not use the subject property for a charitable
purpose as contemplated by Revised Code 5709.12(B). DCI's West Chester Clinic is exempt from
real estate taxes under Revised Code 5709.12(B) because it is "used exclusively for charitable
purposes.“12 Under R.C. §709.12(B), the dispositive question is whether DCI is using the property
for a charitable purpose, not whether DCLis a charitable institution, which is the inquiry under R.C.
5709.121.

The BTA incorrectly determined that DCI does not provide any charitable services on the
subject property. Based upon that incorrect determination, the BTA concluded that the use of the
property could not be "exclusively charitable," rejecting DCY’s application under Revised Code
5709.12(B). Importantly, when analyzing an application under Revised Code 5709.12(B), the term
"exclusively" means "primary use." Girl Scouts Great Trail Council v. Levin, 113 Ohio 5t.3d 24,
2007-Ohio-972, 862 N.E.2d 493, at 19, citing True Christianity Evangelism v. Zaino, 91 Ohio St.3d
117, 120, 2001-Ohio-293, 742 N.E.2d 638; Moraine Its. Baptist Churchv. Kinney (1984), 12 Ohio

St.3d 134, 135, 465 N.E.2d 1281, 12 OBR 174. In other words, DCI need only show the West

2 To "grant exemption under R.C. 5709.12, the arbiter must determine that (1) the property
belongs to an institution, and (2) the property is being used exclusively for charitable purposes.”
True Christianity Evangelism v. Tracy, 87 Ohio St.3d 48, 51, 1999-Ohio-220, 716 N.E.2d 1154,
citing Highland Park Owners, Inc. v. Tracy, 71 Ohio S$t.3d 405, 406, 1994-Ohio-32, 644 N.E.2d 284.
However, since this Court has determined that "a corporation meets the definition of an 'institution™
and, since it is undisputed that DCT is a corporation, DCI must qualify under the first prong as an
institution. True Christianity Evangelism, 87 Ohio St.3d at 50, (a "non-profit corporation cannot
properly be disqualified from an exemption under R.C. 5709.12(B) on the basis that it is not an
"institution™).
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Chester Clinic is used primarily for charitable purposes. The record overwhelmingly demonstrates

that DCI carried its burden.

As discussed above, the following facts are undisputed:

ii.

iil.

iv.

vi.

DCI's West Chester Clinic accepts patients DCT knows cannot pay the full cost of
treatment (i.e. accepts Medicare and Medicaid, does not cap the number of Medicare
or Medicaid patients, and accepts patients with no ability to pay);

DCI's West Chester Clinic does not turn asy patients away;,

DCT's West Chester Clinic loses about $250,000 per year because its patients cannot
pay the full cost of treatment, yet remains in operation;

DCl's West Chester Clinic does not operate with a view towards financial profit;

DCl's West Chester Clinic has a policy of continuing fo offer services without
collecting any payment where no payment is available; and

If DCI's West Chester Clinic generated excess revenue over costs of providing
service (which it currently does not), these sums would be donated towards research
at public universities or providing care or services to those suffering from end-stage
renal disease. Accordingly, no person or organization profits financially from DCI's
operation of the West Chester Clinic.

These undisputed and indisputable facts clearly fit the legal definition of charity as

articulated by this Court, meaning that the West Chester property is being used for charitablc

purposes.”’

Tn fact, DCI's use of the West Chester property meets each and every clause in the

charitable definition:

3 «/T]he attempt in good faith, spiritually, physicaily, intellectually, socially and economically to
advance and benefit mankind in gencral, or those in need of advancement and benefit in particular,
without regard fo their ability to supply that need from other sources, and without hope or
expectation, if not with positive abnegation, of gain or profit by the doner or by the instrumentality
of the charity." True Christianity Evangelism, 91 Ohio St. 3d at 119-120 (emphasis removed).
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Jefinitic

make its mission to "* * * advance and bencfit
mankind in general * * *."

“The legal déﬁmttaﬁ of éiianty calls for DCI {0 -4

DCl's mission, as manifested at the West Chester
Clinic, is to treat each end-stage renal disease
patient it can without a motive towards profit and
donate or use any excess funds to research
improvements to the methods and quality of end-
stage renal disease treatment.

The legal definition of charity calls for DCT to
focus on "* * * those in nced of advancement
and benefit in particular * * * "

DCI's West Chester Clinic offers services to
those who have no collateral source payments.
DCI continues to offer services at clinics, such as
at the West Chester Clinic, thal lose money
gvery year.

The legal definition of charity calls for DCI to
act " * * * without regard to [patients] ability to
supply that need from other sources * * * "

DCI's West Chester Clinic does not refuse care if
the prospective patient cannot pay the cost of
treatment and accepts patients knowing the
patient cannot pay at all.

The legal definition of charity calls for DCl to
act " # * * without hope or expectation * * * of
gain or profit by the donor or by the

DCT's West Chester Clinic does not turn away
patients who are unable to pay the full cost of
treatment, and no person or organization profits

instrumentality of the charity.” financially from the West Chester Clinic

Finding that DCI operates the West Chester Clinic for primarily charitable purposes is
consistent with other decisions by this Court when considering similar issues. For example, in Vick,
2 Ohio St.2d at 31, this Court held that a non-profit corporation operating a hospital was exempt
from property taxes on the hospital even when the hospital operation accumulated a $700,000
surplus, The usc of the property was considered charitable largely because no patients were turned
away and there was no evidence that individuals or private entities benefited from the surplus. This
Court held that "[w]here a corporation not for profit is operating a hospital for the primary purpose
of providing services [or those in need, without regard to * * * ability to pay, the fact that the
hospital charges patients who are able to pay for its services and that a surplus has been created * * *
(no part of which has been diverted to a private profit) does not change its essentially charifable

nature.” Td. at 33. Like the non-profit hospital in Fick, DCI is a non-profit corporation providing

23




medical services to those in need without regard to those patients' ability to pay the full cost of
treatment. The facts that paticnts are charged and some clinic locations generate excess revenue that
does not inure to private benefit does not change DCI's "essentially charitable nature.” Id. IfDCT's
intentions were anything other than charitable, it would have closed the West Chester Clinic ycars
ago as an economic failure. Pursuant to this Court's broad definition of charity, DCI is using the
West Chester Clinic primarily for charitable purposes. Accordingly, the Court should reverse the
BTA's decision and grant DCI an exemption from property taxes pursuant to R.C. 5709.12(B).

Proposition of Law No. 111

The Ohio Board of Tax Appeals erved in finding that the subject property is
not exempi from taxation.

The decision of the BTA rests on two misapplications of law that, if allowed to stand, will be
a radical departure from this Court's prior decisions, potentially endangering the existence or
efficacy of many charitable healthcare providers. First, the BTA equated "charity" with "free care."
Second, the BTA suggested that a threshold level of free care is required in order for an institution to
be a "charitable institution."”

A. The BTA's decision wrongly defines charity as the provision of free health care.

The BTA's decision erroncously defines charity as free care.”” This definition ignores this
Courl's long-standing definition of charity described in Section I(A), above. Moreover, the BTA's
Decision wrongly devalues the inherent charitable activity of providing care to all patients regardless

of their ability to pay and providing care to Medicaid and Medicare patients. In short, the BTA's

% The BTA states, DCI "provides no free or charitable service at the subjcct property.” (Appx.
18.) Then it goes further asserting that DCI "conducts no charitable activity at the clinic" because "it
charges all paticnts for dialysis services, voluntarily enters contracts with government and private
insurers to set charges for the provision of these services, and does not donate any of its services
without charge or at a reduced charge.” (Appx. 19.)
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decision disregards the modern realities of charitable health care, and particularly the modern reality
of government assistance to pay for dialysis.
1. Medicare and Medicaid Coverage for End-Stage Renal Disease

Medicare coverage is nearly universal for BSRD, DCI could not accomplish its mission
without accepting payments from Medicare and Medicaid. (Supp. 179, Tr, 127, Supp. 200-01, Tr.
213-14) Tnstitution-wide, 75% of DCI's patients qualified for Medicare in 2004, and 20% qualified
for Medicaid that year, with some patients qualifying for both coverages. At the West Chester
Clinic, 55 [sic -65%]-70% of the patients are covered by Medicare, 10% of the patients are covered
by Medicaid, and the remainder have no insurance or are self-insured. (Supp. 188, Tr. 164-65.) The
record is clear that DCI does not recover all of its costs of treatment at the West Chester Clinic even
when it collects the maximum allowable charge. (Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110.)

The BTA's confusion about this case arises from the board's apparent misunderstanding and
misapplication of the Medicare/Medicaid laws. Once an organization agrees to accept
reimbursement from Medicare, it is restrained from charging less for services than the allowable
charge offered to Medicare patients. (Supp. 157, Tr. 39-40.) By accepting Medicare at its West
Chester facility, DCI must charge at least $160 for dialysis to all patients. > DClIis reimbursed $128
by Medicare per treatment, and DCI must charge the remainder to the patient. (Supp. 193, Tr. 183.)
If a patient is indigent, DCI writes off this remaining charge (or the entire charge, if no coverage
applies) pursuant to its bad-debt policy. (Supp. 165, Tr. 71.) If DCI does not follow these rules,
DCT could cither not accept Medicare or it would violate federal Medicare laws. Practically, this

means that if DCI ever takes a Medicare patient, then DCI is prevented by federal law from giving

1> Patients covered solely by private insurance carriers are charged between $175 and $475
depending on the ncgotiated rate with the insurance carrier, and a self-pay patient is charged the
commercial rate of $800. (Supp. 193, Tr. 185.)
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away completely "free care,” yet it is primarily for this reason that the BTA denied DCI's appeal.
Effectively, the BTA's Decision means that accepting Medicare patients cannot be a "charity."
Similarly, Ohio's Medicaid regulations limit DCI to charging $155 per treatment and
prohibits seeking a collateral source to account for the difference between the reimbursement amount
and the cost of service. (Supp. 193, Tr. 182-84; Supp. 264, Tr. 265-66; Supp. 265, Tr. 268.) Thus,
as required by law, DCI does not recover the full cost of the service it provides to a Medicaid patient.
Based on that cost of service, DCl has a shortfall for each Medicaid patient treatment and for
each Medicare patient treatment (regardless of whether the Medicarc patient has a collateral source
for payments). The only way DCI "makes up" for this shortfall is by other clinics effectively
subsidizing the Medicare/Medicaid paticnts at the West Chester Clinic. DCI's charity is
demonstrated by its willingness to open clinics in underserved and unprofitable areas, treat patients
who cannot pay, and continue to operale unprofitable clinics, such as the West Chester Clinic.

2. The majority of states recognize that modern charitable health care
encompasses more than 'free care.’

Courts around the couniry have recognized the charitable activity of accepting patients
regardless of their ability to pay. Recently, the Supreme Court of Michigan addressed a case with a
factual scenario very similar to this case. Sec Wexford Med. Group, 474 Mich. at 204. Like DCI,
the plamtiff, a health care provider, sought a real estate tax exemption for its facility. The plaintiff
was organized as a charitable institution as reflected in its statement of purpose and bylaws. Id. at
196-97. The plaintiff had an "open-access policy" under which it accepted all patients without
preferential treatment and without a cap on the number of Medicare and Medicaid patients. 1d. at
197. In 2000 and 2001, 13 patients received free care at a value of about $2,400.00 at which time
the plaintiff's annual budget was $10 million, handling approximately 40,000 to 44,000 patients. Id.

at 197. Fifty percent of patients had Medicare or Medicaid coverage. These patients paid 20-40%
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less than self-pay or private insurance patients. Id. at 197-98. Further, the plaintiff had financial
losses around $600,000 for 1999-2001. Id. at 198.

The Tax Tribunal found the plaintiff not entitled to a real estate tax exemption because it
provided an insufficient amount of "free care.” The court ol appeals affirmed. Overturning the court
of appeals, the Michigan Supreme Court found that the plaintiff was a "charitable institution.” Id. at
215. Specifically, the court found that the plaintiff engaged in charitable acts by providing care to
Medicaid and Medicare patients. Id. at 217. "[Tthe fact that petitioner receives government
reimbursements has little bearing on the analysis because, despite any government aid, the
beneficiary of the medical care receives a gift * * *" and "* ¥ * the reimbursements petitioner
receives from the government funding fall well short of defraying the costs petitioner incurs to
render medical care." Id.

As in Wexford, DCI does not recoup the full cost of treatment. Moreover, DCI provides
more completely “free care” than did the plaintiff in Wexford, despitc the fact that
Medicare/Medicaid coverage for renal dialysis is nearly universal. (Appx. 19-20.) Further, DC1 has
an open-access policy, just like the health center in Wexford. Because of this open-access policy, the
patients at DCI's clinics, including the West Chester Clinic, receive gifts — the gift of treatment
regardless of their ability to pay and the gift of the unreimbursed treatment if they cannot pay. The
result of these activities is that the West Chester Clinic is indisputably unprofitable, yet it remains
oper.

The difference between the BTA’s Decision and the Wexford Court’s decision 1s that the
Wexford court properly recognized that government payments do not cover the costs that health care
facilitics incur to provide medical carc. In Wexford, the hospital received 20-40% less from
Medicare and Medicaid patients than from other patients. Id. at 197-98. Similarly, DCI rceeives

dramatically less rcimbursement for Medicare and Medicaid patients than private paying patients.
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(Supp. 193, Tr. 182-85 (Medicare reimbursements arc from $128-$160, Medicaid is $155, and
private care is $175-$475).) As a public policy matter, were DCI not to exist, the cost of covering
these "shortfalls” would fall to community hospitals and, ultimately, the Ohio taxpayers.

The Supreme Court of Connecticut also recognized that providing care to patients, regardless
of their ability to pay, is charity. St. Joseph's Living Ctr., Inc., 290 Conn. 695. In St Joseph's Living
Center, a nursing home generally did not provide free care, but did not discriminate between patients
on the basis of their ability to pay. 1d. at 703-704. The nursing home derived most of its revenue
from Medicare and Medicaid reimbursements and from private paying patients. Id. at 702-03. The
Court found that the nursing home undertook a financial burden by accepting Medicaid patients
without discrimination because the reimbursement under that program did not fully compensate the
nursing home for actual patient care costs and thus "relieve[d] the state of having to shoulder the
entire financial burden of caring for the indigent elderly." 1d. at 732. The Court aptly summarized
modemn charitable health care: "[U]nder the current health care system in this country, accepting
those patients who are eligible, or keeping those who thereafter become eligible, for Medicaid is the
modern equivalent of caring for the indigent." Id. at 732 (emphasis in original).

Like the nursing home in St. Joseph's Living Center, DCI derives most of its funding {rom
Medicare and Medicaid and from some private pay patients. Similar to the Medicare entitlement to
dialysis, the elderly indigent are entitled to nursing home care. In the same way that ESRD coverage
is nearly universal, one would be hard-pressed "to find any person in need of nursing home care who
is uninsured, unable to pay, and wholly ineligible for government support * * *." 1d. at 733-34,
quoting St. Margaret Seneca Place, 536 Pa. at 483, Despite this lack of free care, the Connecticut
court found that the nursing home was an organization "organized exclusively for a charitable
purpose.” Id. at 709, 739-40, citing Isaiah 61:1, Inc. v. Bridgeport (2004), 270 Conn. 69, 76-77, 851

A.2d 277,
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Similarly, DCI is a charitable institution and uses the West Chester Clinic for chantable
purposes. DCImay not provide much care to patients who are "uninsured, unable to pay, and wholly
ineligible for government support,” but DCI engages in charitable acfivity by providing care to
patients regardless of their ability pay, opening clinics in underserved and unprofitable areas, and by
providing care to Medicare and Medicaid patients.'®

Despile the BTA's anachronistic attempt to drastically narrow the Ohio Legislature's
definition of charity, courts across the county have recognized that the definition of charity is broad
enough to encompass the modern interscction between charitable institutions and government-
subsidized care. See, e.g., SHARE v. Commr. of Revenue (Minn. 1985) 363 N.W.2d 47, 52 ("We
recognize that major changes in the area of health care, especially in modes of operation and
financing, have necessitated changes as well in definitional predicates. The term 'charitable’ as
applicd to health care facilities has been broadened since earlier times when it was limited maily to
almshouses for the poor.™); Evangelical Lutheran Good Samaritan Sec. v. Cty. of Gage (1967) 181
Neb. 831, 836, 151 N.W.2d 446, 449 ("With thc advent of present day social security welfare
programs, this type of charity [free care] is not often found because assistance is available o the
poor under these programs. Yet,'* * * the courts have defined "charity" to be something more than
mere alms-giving or the relief of poverty and distress, and have given it a significance broad enough

to include practical enterpriscs for the good of humanity operated at a moderate cost to those who

1o State supreme courts across the country have similarly held that providing care to Medicare

and Medicaid patients is a form of charitable care. See, e.g., Elder Trust of Florida, Inc., 154 N.H. at

703 (nursing home services were charitable in nature because many of the patients were covered by

Medicaid, which did not cover the entire cost of the services provided); St. Margaret Seneca Place,

536 Pa. at 485 ("[Pleople whose costs arc only partially covered by Medicaid payments are

manifestly legitimate objccts of charity and people who 'cannot afford to pay."); Med. Ctr. Hosp. of
Vermont, Inc., 152 Vi. al 618-20 (rejecting city's argument that acceptance of Medicare and

Medicaid payments precluded a finding that a hospital was charitable).
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receive the benefits."), quoting Young Men's Christian Assn. of the City of Lincoln v. Lancaster Cty.
{(Neb. 1921) 106 Neb. 105, 111, 182 N.W. 593.

These courls have all rccognized that charitable health care is no longer qharacterizcd by
"free care." Rather, charitics and the government jointly provide quality health care to the indigent.
Without the work of charities like DCI, the full cost and responsibility of caring for individuals with
ESRD would fall entirely upon the government.

This Court should join the overwhelming majority of state supreme courts that recognize that
modern charitable health care is not limited to “free care.” Rather, charities and the government
work together to provide quality health care to those who cannot afford it. This is especially true in
areas like diatysis or end-of-life carc where the cost of care is prohibitively expensive and the care is
needed until death. By offering its dialysis to all patients regardless of each patient's ability to pay
and regardless of the patient's insurance coverage (be it government or a private paycr), DClis using
the property for a charitable purpose.

B. A threshold level of "free care' should not be required.

The BTA’s decision was clearly premised on a mistaken belief that charitable care in Ohio
requires a threshold level of completely “free care.” (See Appx. 18 (DCI "provides no free or
charitable service al the subject property").) This is neither the lIaw in Ohio nor the majority of the
couniry.

1. Ohio does not require a specific percentage or amount of completely free
care in ovder to find charity.

This Court has never required a specific percentage of charitable care at a property to find a
charitable use and, therefore, a property tax exemption. Bethesda Healthcare, Inc. v. Wilkins, 101

Ohio St.3d 420, 2004-Ohio-1749, 806 N.E.2d 142, §36. Rather, "[wlhether an institution renders

sufficicnt services to persons who are unable to afford them to be considered as making charitable
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use of property must be determined on the totality of the circumstances; there is no absolute
percentage.” Id. at §39. Yet, the BTA's decision implies that a threshold amount of [ree care is
required for a propertly to be used for charitable purposes.’’

As set forth above, the BTA denied DCT's appeal under R.C. 5709.12(B) and R.C. 5709.121
because DCI "provides no free or charitable service at the subject property.” (Appx. 15.) So, the
BTA requircs some "free care.” The BTA further stated that $6.7 million or 1.27 percent of
institution-wide charges of bad debt write-offs for Medicare patients was "insufficient to meet the
charitable service standards required for exemption." (Appx. 19, citing Bethesda Healthcare, Inc.).
The BTA also decided that serving an average of 96 uninsured indigent patients out of an average of
13,082 patients was insufficient to be deemed charitable. (Appx. 19.) By rejecting DCI's percentage
of free care and its Medicare debt write-offs as insufficient, the BT A implicitly required a specific,
yet unknown, amount of free care.

This Court should uphold its prior decisions and reject a threshold level of completely “free
care.” To sustain the Decision would allow the BTA to usurp the power of the General Assembly by
inserting a statutory requirement into the cxemption statutes that simply is not there. The
Constitution provides that "gencral laws may be passed to exempt * * * institutions used exclusively
for charitable purposes * * *" from property taxes. Section 2, Article X1I, Ohio Constitution. The
General Assembly has cxercised this power through various laws including R.C. 5709.12(B) and
5709.121. Notably absent from cither of those statules is a requircment that an exempted entity

provide anything for free. The statutes simply do not require a threshold level of free services.

' In interpreting the statutes regarding property tax exemption, this Court has embraced a broad
definition of "charity" including “the attempt in good faith, spiritually, physically, intellectually,
socially and economically lo advance and benefit mankind in general, or those in need of
advancement and benefit in particular, without regard to their ability to supply that need from other
sources, and without hope or expectation, if not with positive abnegation, of gain or profit by the
donor or by the instrumentality of the charity.” Planned Parenthood Assn., 5 Ohio St.2d at paragraph
one of the syllabus.
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Instead of a specific percentage of “free care,” this Court requires an evaluation of the tolality of the
circumstances to determine whether charity exists. Indeed, this Court has specifically rejected an
"absolute percentage of charitable use." Bethesda Healthcare, Inc. al 39,

2. The majority of state supreme courts considering these issues similarly reject
a requirement of a specific percentage of completely “free care” fo find
charitable activity for a property tax exemption.

Other state supreme courts have rejected threshold levels of free care. In Wexford, the court
rejected a monetary threshold as arbitrary and outside the realm of the judiciary:

The Tax Tribunal and the Court of Appeals focused exclusively on the dollar
amount of free health care petitioner gifted as part of its charity care program,
looking no further into the nature of petitioner's organization. This was error because
it is clear that both tribunals had in mind a monetary threshold that is not only not
discernible from the statuie, but that would be, by its very nature, quite arbitrary.

* % * |Tlhere are multiple reasons why inventing legislative mtent in this
regard would be ill-advised and most unworkable. In fact, the difficulties with
formulating a monctary threshold illuminate why setting one is the Legislature's
purview not the courts'. To set such a threshold, significant questions would have to
be grappled with. For instance, a court would have to determine how to account for
the indigent who do not identify themselves as such but who nonetheless fail to pay.
A court would have to determine whether facilities that provide vital health care
should be treated more leniently than some other type of charity becausc of the
nature of its work, or even if a health care provider in an underserved area, such as
petitioner, is more deserving of exemption than one serving an arca of lesser need. A
court would need to consider whether to premise the exemption on whether the
institution had a surplus and whether providing below-cost care constitutes charity.
Clearly, courts are unequipped to handle these and many other unanswered
questions. Simply put, these are matters for the Legislature.

Wexford, 474 Mich. at 213-14. Similarly, in Medical Center Hospital of Vermont, the taxing
authority argued that the plainti{f hospital failed to prove that it dispensed an adequate amount of
"free care.” Med. Ctr. Hosp. of Vermont, 152 Vt. at 616. The court squarely rejected this argument
as impractical: "pegging charitability to a stated amount of free care rendered would not be workable
in [determining] an organization's taxable status. Instead uncertainty would reign, with taxability

determined on a yearly basis depending on economic factors not within the control of any one person

32



or organization." Id. at 616-17. Instead the court adopted the "better inquiry” of "whether health
care was made available by the plaintiff to all who nceded it, regardless of their ability to pay.” 1d.
at 617. In fact, as recognized by the Michigan and Vermont courts, adopling a threshold requirement
would be difficult to do and unworkable because non-profit companies cannot know how much free
carc they will render in any given year. Sec Wexford, 474 Mich. at 213-14; Med. Cir. Hosp. of
Vermont, 152 Vt. at 616.

Here, the BTA narrowly focused on the amount of completely “free care™ DCI provides at
the West Chester Clinic. This was error. By rejecting DCI's free care as "insufficient,” the BTA
implied that some level of free care is sufficient. Such a requirement is bad law. Viewing the
totality of the circumstances, DCI's facilities — including the West Chester Clinic — have a
commitment o charity that is well-established by the record. As shown above, in Propositions of
Law Nos. I and II, DCI is a charitable institution and uses the West Chester Clinic for exclusively
charitable purposes. DCI is entitled to a property tax exemption.

CONCLUSION

This Court should reverse the BT A's Decision affirming the Tax Commissioner’s denial of
DCI's application for a real estate tax exemption. Correlatively, this Court should grant DCI areal
estate tax exemption under both R.C. 5709.121 and R.C. 5709.12(B). 'The record conclusively
demonstrates that DCI is entitled to the real estate tax exemption it seeks.

DCI is unquestionably a charitable institution. The BTA's Decision incotrectly conflated the
R.C. 5709.121 and R.C. 5709.12(B3) analyses, failing to analyze DCI as an institution. However, the
undisputed facts show that, as an institution, DCI: (a) is a 501(¢)(3) organization, (b) does not
operate with a view to profit, (¢) does not turn away any patient, (d) accepts indigent patients
knowing that they cannot pay for the cost of services, () accepts Medicare and Medicaid withouta

cap which results in clinics, like the West Chester Clinic, being unprofitable, (f) uses any excess
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profits for ESRD research and to fund patient treatments, (g) opens clinics in underserved and often
unprofitable areas for paticnt benefit, (h) does not financially benefit any person or entity, except
those suffering from ESRD, and (1) upon dissolution, will only benefit those suffering from ESRD or
another charity. These facts conclusively demonstrate that DCI is a charitable institution. As such,
under Community Health Partners and Miracit, its normal operations at the West Chester Clinic
entitle it to exemption under R.C. 5709.121.

Moreover, the West Chester Clinic is the physical manifestation of DCI's charitable mission.
It is only through clinics, like the West Chester Clinic, that DCI can fulfill its mission, providing
charitable care to seriously ill patients. The West Chester Clinic's operations embody the charitable
mission described in (a) - (i) above. In short, the West Chester Clinic's operations arc themselves
chartable, enfitling DCI to exemption under R.C. 5709.12(B).

In affirming the Tax Commissioner's denial of DCI's exemption application, the BTA
invented the idea that the Ohio real estate tax exemption statutes require a quantum of "(ree care” to
be a charitable institution or use a property charitably. The statutes contain no such requirement. To
affirm the BTA's Decision would usurp the power of the Legislature, rewriling the statutes to require
some undefined quantum of some totally "free care”, a concept the Legislature did not include or
intend. Moreover, the BTA's Decision is a drastic departure from this Court's precedents in that this
Court has never requirced that an applicant for real eslate tax exemption demonstrate that it provided
some level of "free care”. In fact, the wide majority of other courts that have considered the question
concluded that healthcare operations like DCI's are, in fact, charitable. These courts concluded that
exemption does not require a demonstrated level of "free care™.

Affirming the BTA's Decision could pose dire consequences for Ohio's charitable hospitals,
among others. Without question, affirming the BTA's decision would reduce the resources available

to charitable healthcare providers to treat less-fortunate Ohio residents. In addition to being based
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on bad law, the BTA's Decision is bad policy - government reimburscments to charitable healthcare
providers should not disqualify those providers from real estate tax exemption. DCTurges this Court
to remain consonant with the holdings of nearly every other state supreme court considering the
issue in finding that the acceptance of government reimbursements will not impair the charitable
status of a healthcare provider that is in all respects a charity. DCI urges the Court to reverse the

BTA's Decision.

Respectfully submitied,
X\ I—’—;-’.’

Sean P. Callan, COUNSEL OF RECORD

COUNSEL FOR APPELLANT DIALYSIS
CLINIC, INC.
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Appellant Dialysis Clinic, Inc., bereby gives notice of appeal to the Supreme Court of Ohio
from the judgment of the Chio Board of Tax Appeals entered in BTA Case No. 2006-11-238% on
November 24, 2009, This appeni is brought pursuant to Revised Code § 5717.04.

ASSIGNMENTS OF ERROR

The Ohio Board of Tax Appeals crred as follows:

1. The Ohio Board of Tax Appeals erred by finding that
Appellant does not use the subject property for a charitable
purpose as contemplated by Revised Code §§ 5709.12 and
5709.121. )

2. The Obie Board of ‘Tax Appeals erred by finding that
Appellant is not a "charitable institution” as deseribed i
Revised Code § 5709.121.

3. ‘The Ohio Board of Tax Appeals erred in finding that the
subject property is not exempt from taxation.

Respectfully submitted,

By.S;ﬁwr: P Co%“ L_, Tiva I, RoRiadsr

Sean P. Callan (0062266) — Lo
{sean.callan@dinslaw.com) Droseuts TSk COP

COUNSEL OF RECORD
Seth Schwartz (0080961}
(scth.schwartz@dinslaw.com)
Sarah Herron (0083803)
(sarah.herron@dinslaw.com)
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Cincinnati, Ohio 45202
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OHIO BOARD OF TAX APPEALS

Dialysis Clinic, Incorporated,
Appellard,
Vs,

William W, Wilkins,
Tax Commissioner of Ohio,

Appeliee.
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Ms. Margulics, Mr. Johrendt, and Mr. Dunlap concur.

This matter is before the Board of Tax Appeals upon a notice of appeal
filed by appellant Dialysis Clinic, Incorporated (“DCI”). DCI appeals from a final
determination of the Tax Commissioncr, in which the commissioner denied DCY’s
application for excmption of real property from taxation for tax year 2004, and

remission of penalties for 2004 and 2005. On review, the commissioner’s

determination is affirmed.

CASE NO. 2006-V-2389

(REAL PROPERTY
TAX EXEMPTION)

DECISION AND ORDER

Dinsmore & Shohi, LLP

Sean P. Callan

255 Last Fifth Street, Suite 1900
Cincinnati, Ohio 45262

Richard Cordiay

Antorney General of Qhio
Ryan P. O"Rourke

Assistant Attomey General
State Office Tower, 25™ Floor
30 East Broad Sireet
Columbus, Ohio 43215
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This matter is considered by the Board of Tax Appeals upon the notice
of appeal, the statutory transeript (¢“S.1.7), and the record of the evidentiary hearing

(“H.R} held in this mater. The parties also provided legal arguments through bricfs

filed with the board.

DCI secks exemption for one of its outpatient dialysis clinics located in
West Chester, Ohio. In support of s exemption application, DCI's then-statf attorney
Amy Wheeler subinitted the following October 2006 correspondence to the
commissioner, which states, in retevant part, as follows:

“pCf is a Tennessee non-profit, public benefit corporation
gualified as a lax excnpt organization under Section
501(c)(3) of the Internal Revenue Code. DCIs mission is
to care for and rchabititate patients suffering from chronic
renal failure while constanily swiving 0 improve the
methods and quality of treatment. To this end, DCI
operates approximately 195 outpatient dialysis clinics in
76 states, supports and pariicipates in kidney-related
research, and promotes professional and public education
in this field of medicine. Each year, DCY sets aside a
significant portion of its profits to be utilized for research
#%3_ For its fiscal year ended Seplember 38, 2005, DCI
set aside $13,622,000 for research on mnet profits of
$21,378,000.['7 Additionally, DCI operates a summer
camp for children *** who have chronic renal failure or
who have received a kidney transplant. The camp ¥*% had
97 campers in June 2006.

“DCI opened its clinic *** in October 2003, The Facility
has 14 dialysis stations and currently serves appraximately
30 patients providing dialysis services three days per

! “Fhe vecord does not contain DCP's federal tax return in support of the referenced 2005 tax year, but
does contain copics of returns for 2003 and 2004, S.T. at 19-45 and 46-72. DCl states it netted
$32,167,517 on reveaues of $514,053,981 for 1ax ycar 2004, with approximately $6 mitlion apparently
listed for research expenses. S.T. 8t 46, 47,59, 63. Tor tax year 2003, DCI states it netted $6,306,492
on revenues of $479,127,641, with $7 million apparently listed for research expenses. S.T. at 19, 20,
33. The record provides no further details or support regarding these staled research cxpenses.
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week  ***  DCI is, and has always been, {he solc
occupant of the Facility.

“NCI receives reimbursement for the services it provides
from three main sources: Medicare, Medicaid and private
insurers. Sixty-two percent of the Facility’s patients are
covered by Medicare and nine percent arc covered by
Medicaid. For many Medicare and Medicaid patients,
DCl writes off the patient’s responsibility based on
indigency in accordance with DCI policy.

“pCI is Jimited by federal and state laws in the ways in
which it can provide charity care. Federal law prohibits
healthcare providers from influencing patient choices of
one provider over another by offering free items or
services. Thus, DCI is not able to provide free items or
services to patients who are clipible for Medicare and
Medicaid. Because Medicare has a separate program for
individuals with chrosic renal failure, nost patients are
eligible for coverage. However, for those who are not
eligible (mostly individuals who never worked or iHegal
aliens) or who have a waiting period before
Medicare/Medicaid coverage begins, DCI does provide
charity care. Amounts of charity care arc kept at the local
clinics and are not appregated across the company. The
Facility currently does not have any charity patients.”
8. T at 114-115.

Attached to its excraption application is a copy of a 1995 amendment to DCI's restated

charter, which states that the corporation’s purpose is as follows:

“To operate dialysis clinics, to dialyze patients and o
render such additional care as patients with chropic renal
faiture may require; to provide training and supplies to
cnablc selected patients 1o undertake dialysis at howme, and
1o do all acts and things necessary and incidental thereto.

“To receive and maintain a fund or funds of real and
personal property or both, and to use and to apply the
whole or any part of the income therefrom and the
principal thercof exclusively for charitable, scientific or
educational purposes related to kidney discase, either
directly or by contributions to organizations that qualily as
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exempt organizations under Section 501(c)(3) of the
Tnternal Revenue Code and its vegulations a5 they now
exist or as they may be hercinafter amended.

“To conduct research relating to kidney discase, dialysis,
and transplantation, and to do any act or thing which may
promote the effective treatment of kidney disease.” S.1.
at 154.

In his {inal determination, the commissioner decided fo review DCPs
request for cxemption pursuant to R.C. 5§709.12(B), noting DCI failed 1o specify any
statutory basis for exemption on its application. S.T. at 1, 120, The comumissioner
found DCI to be a non-profit institution, but not a charitable one, and concluded R.C.
5709.121 is, therefore, inapplicable. S.T. at {-2. The commissioncr looked at
cvidence of DCI's use of the subject and found “no cvideace of charitable care
provided at the property.” The commissioner denied exemption, stating:

“Jt is noted that merely collecting Medicaid or Medicare
reimbursements is not a charitable act, but is receiving full
agreed payment under a guaranieed insurance payment for
medical services. The Medicaid fees paid are oncs agreed
to between the health care provider and the Medicaid
insurer.  Such insured payments are no differcnt than
payments agreed (0 and paid under commercial insurance
agreements, whercby the insurer may contract with the
care provider to pay a lower fec for services than that
charged to uninsurcd patienfs. Furher, medical care does
not become charitable mercly because a medical billing is
decmed uncollectible and writien off; such action being no
more than an accounting tool by which a company may
offset its business Josses. *** Therefore, the write-offs
submitted for the subject property or those submitted for
the entire DCI system are insufficient to determine the
amount of indigent patients secn without regard to ability
to pay.” S5.1.at3-4. :
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In its notice of appeal, DCI asserts the commissioner erred by finding it
was not a charitable institution, by finding that it does not use the subject property for
a charitable purposc, and by finding that the property is not cxempt from taxation.

At the hearing before this board, DCI presented two exhibits and the
testimony of Mr. Lee Hom, in-house counsel for DCI, and M. Roy Dansro, DCI's
regional administrator for the Cineinnati area. The Tax Commissioner presented five
exhibits and two witnesses who work for the Ohio Depariment of Job and Family
Services, Ms. Deborah Clement Saxe and Mr. Eric Edwards. Consistent with the facts
as stated by his predecessor, Horn testified that DCP’s mission is to provide treatment
for end-stage renal disease without a profit motive. TLR. at 36, 101; S.T. at 153, 155,
158. He said DCI developed an indigence policy to satisfy Medicare requirements,
which prohibit charging less for services than the amount charged to Medicare
patients. YLR. at 39-40. To be considered under DCI’s indigence policy, paticnts must
complete a financial analysis form, which is then uscd to determine ability to pay.

The policy states: “DCD’s indigence policy is not a charily or gift to
patients. 1DCI retains all rights to refuse to admit and treat a patient who has oo ability
to pay.” Appellant’s Ex. 4 at 2. The policy further states “all paticnts are personally
responsible to pay for the treatment and services that DCI provides them.” Id. 1t
explains that reasonable collection actions will be taken against those who do not pay,
including court action. “DCI has an affirmative obligation to collect copays and
deductibles per managed care contracts.” Id. Finally, the stated putpose of the

indigence policy is to:
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«#++ [Elstablish a uniform and equitable system 1o

determine if a DCY patient is indigent such that DCI may

deemn certain charges for DCI's services provided to an

indigent patient as an uncollectible bad debt. 1L DCI

determines that a patient’s indigence as cstablished by this

policy renders certain charges to that paticnt as

uncollectible bad debt, then DCL may ‘write-off certain

categorics of charges to the paticnt as opposed to

subjecting an indigent patient to reasonable collection

efforts.” Appellant’s Ex. 4 a1 1.
Hom testified that the policy addresses “the requirement that we not charge of offer
services to patients cheaper than the Medicare rate.” H.R. a1 47. He further explained
that indigent patients must first exhaust all possible insurance payment options before
amounts owed will be considercd under the policy. H.R. at 47, 70-71. 1{ a patient
qualifies under the indigence policy and is unable to pay for treatment, Horn testified
that the patient will be billed for the outstanding amount and thes, “after a ceriain
amount of time,” DCPs accounts-reccivable billing department will write off the
charge as an uncollectible bad-debt expense from the accounts-receivable ledger. HLR.
at 78-81, Appellant’s Ex. 5.

Horn also testified as to the insurers that reimbursed DCI for services
provided 1o paticnts during the period October 2006 to September 2007. H.R at 90-
1012 He said that on a company-wide basis, Medicare insured almost 75 percent of
[3CI patients for the 2006 to 2007 period. Horn obtained this percentage from a

document he said he received from the company’s controller, which also indicates

private Insurers covered 12.6 percent of DCY’s patients, with Medicaid, HMQOs, and the

? He said he was unable 1o testify regarding insvrers for the relevant exemption applicatian period- id.

(460009




Veteran’s Administration insuring, respectively, 6.2, 5, and 1.3 percent of patients.
Appellee’s Ex. C This exhibit also indicates that DCI provided 1,836,058 treatments
per year 1o a monthly average of 13,082 patients, generating $526,891,082 in charges.’
Of this, 11,840 treatments per year were provided for a monthly average of 96 indigent
patients with no insurance. Id. DCI characterized approximately $6.7 million of the
charges for this period as a *bad debt charity write off™ for thosc patients insured by
Medicarc.*

Finally, Hom testified that DCI voluntarily agrees to accept patients
insured by Medicare and Medicaid. H.R. at 119-120. e also said DCI did not
“conduct research or its summer camp at the subject facility in West Chester. ILR. at
132

DCI's other witness, Dansro, manages the subject in West Chester, three
other dialysis clinics located throughout the Ciﬁcimmﬁ area in Walnut Hills, Western
Hills, and Forest Park, as well as a clinic in Maysville, Kentucky. H.R. at 135.
Dansro testified that DCPs diatysis service is the same as that of a for-profit provider,
hut DCI invests excess revenuc toward construction of new clinics and research to
combat kidney discasc. HUR. at 141, 220. IHe cited $1.7 million in research funding he
said DCI gave to the University of Cincinnati Medical College from 2004 to 2008.
HLIR at 142, 215-217. He said that whilc DCI does not turn away patients without the

ability to pay, all DCI patients are referred to its clinics after being treated and

* Of these total charges, Medicare and private insurers make up 55.8 and 31.7 percent, respectively.
id.
* Sec appelant’s Ex. § at procedure 1001, attachment 1001A, cost code A101.
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discharged from hospitals, so they rarely lack insurance.” LR, at 139, 168. In fact,
Dansro said all patients treated at the subject since it opened in late 2003 have had
some iype of insurance. HR. gt 172, 221-222. He testified that of the approximately
350 total patients at the five clinics he manages, presently between six and nine
receive treatment without insurance or the ability o pay. ILR. at 173-174. However,
it is unclcar from Dansro’s testimony how long any paticnt receives treatment without
insurance since he also tostified that DCI’s social workers supervise these patients in
applying for Medicare and Medicaid ® Id.

Finally, Dansro lestified that clinics with fewer patients tend to losc
money, such as the subject with 10 to 40 patients, while clinics with a higher volume
tend to generate revenues in excess of expenses, such as Wainut Hills with 140
patients. HLR. at 152-156; 206-207. Based on data compiled by an cmployee under
Danseo’s supervision, the West Chester clinic generated $552,488 in charges during
2004 with approximately 10 total patients and $866,646 during 2005 with

approximately 25 total patients. H.R. at 197-198, 221; Appellee’s Ex. B. For these

S For patients without insurance, Dansro testified that DCH's charge is 3800 per treatment. Private
insurers have negotiated charges of $175 to 5475 per treatment, with Medicaid-insured patients
charged the maximum reimbursement amount of $155 per treatment.  Whilc Medicare patients arc
responsible for a 20 percent copayment of the Medicarc rate, which is $160 per treatment,
approximately 83 percent of DCP's Cincinnati area Medicare paticnts have a sccondary insorer that
covers the copayment, H.R. at 166-168, 183-186.

& Medicare established a special program 10 insure patients, regardless of age of income, who reguiie
dialysis due to end-stage renat disease, according to the testimony of the commissioner’s witness, Eric
Edwards, a Medicaid raes and policy expert for the Ohlio Departinent of Job and Family Services.
H.R. a1 261-262, 269; S.T. at 115. He testified that paticnts can experience 2 one- to three-month long
waiting period after completing 2 Medicare application before becoriag eligible for benefits. 1d.
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two years combined, insurcrs were responsible for approximately $1.4 million in
charges, with approximately $8,000 bitled to patients. Id.

We begin our review by obscrving that the findings of the Tax
Commissioner arc presumplively valid, dlcan Aluminwn Corp. v. Limbach (1989), 42
Ohio St.3d 121, 123. Consequently, it is incumbent upon a taxpayer challenging a
Jdetexmination of the Tax Commissioner to rebut that presumption. Belgrade Gardens
v. Kosydar (1974), 38 Ohio St.2d 135, 143; Midwest Transfer Co. v. Porlerfield
(1968), 13 Obio St.2d 138, 142. Moreover, the taxpayer is assigned the burden of
showing in what manner and to what extent the commissioner’s determination is in
orror. Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohie St.3d 213,215, Whenno
competent and/or probative evidence is developed and properly presented to the board
to establish that the commissioner’s determination is “clearly unreasonable or
unlawful,” the determination is presumed to be correct. Alcan Aluminum, at 123,

The rule in Ohio is that all rcal property is subject to taxation. R.C.
$709.01. Exemption from taxation is the exception to the rule. Seven Hills Schools v.
Kinney (1986), 28 Ohio 51.3d 186. The burden of ecstablishing that rcal property
should be exempt is on the taxpayer. Exemption statutes musl be strictly construed.
American Society for Metals v. Limbach (1991), 59 Ohio St.3d 38, 40; Faith
Fellowship Minisiries, Inc. w. Limbach (1987), 32 Ohio St.3d 432; Wiite Cross
Hospital Assn. v. Bd. of Tax Appeals (1974), 38 Ohio St.2d 199; Goldmarn: v. Robert L.
Benley Post {(1952), 158 Chio St. 205; Natl. Tube Co. v. Glander (1952), 157 Ohio SL

407; and Willys-Overland Motors, Inc. v. Evart (1943), 141 Chio St. 402,
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I its appeal, DCI claims that the subject property should be exempt from
taxation pursuant to R.C. 5709.12(B) and R.C. 5709.121. Under R.C. 5709.12(B), all
“[r]eal and tangible personal property belonging o institutions that is used exclusively
for charitable purposes shall be exempt from taxation ***  Thus, to grant an
exemption under this section of the statute, it must be determined that (1) the property
belongs to an institution, and (2) the property is being used exclusively for charitable
purposes. Highland Park Owners, Inc. v. Tracy (1994), 71 Ohio St.3d 405, 406-407.
The phrase “used exclusively” has been interpreied by the court to mean primary use.
True Christianity Evangelism v. Zaino (20013, 91 Ohio S§t.3d 117, 120.

Moreover, if an institution is found to be “charitable,” it can then be held
to a more relaxed standard of “exclusive charitable use” found in R.C. 5709.121. That

statule provides:

“Real property and tangible personal property belonging
o a charitable **¥ institution *** shall be cousidered as
used exclusively for charitable *** purposes by such
institution, *** if 1t meets one of the following

requirements:

“(A} It is used by such institution, *** or by vne or more
other such institutions, the state, or political subdivistons
under a lease, snublease, or other contractual arrangement:

“(1) As a community or area cenfer in which
presentations in music, dramatics, the arts, and related
fields are made in order to foster public interest and
education there;

“(2) For other charitable, educational, or public purposes;

“(B) It is made available under the direction or control of
such institution, *** for use in furtherance of or incidenial

10
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to its *** charitable *** purposes and not with a view to
profit.”

Thus, in deciding whcther property is exempt under the charitable use
provisions of R.C. 5709.12(3) and 5709.121, the first determination i_s whether a
charitable or noncharitable institution is sceking exemption. If the institution is
noncharitable, its property may be exempt if it uses the property exclusively for
charitable purposes. Highland Park Owners, Inc., supra. 1f the institution 18
charitable, its property may be exempt i€t uses the property exclusively for charitable
purposes or it uses the property under the terms sel forth in R.C. 5709.121.7 Olmsted
Falis Bd. of Edn. v. Iracy (1997), 77 Ohio 5t.3d 393, 396; Episcopal Parish v. Kinney
(1979}, 58 Ohio St.2d 199; White Cross Hosp. Assn. v. Bd. of Tax Appeals (1974, 318
Ohio St.2d 199.

Furthermore, “[wihen charges are made for the services being offered,
we must consider the overall operation being conducted to determine whether the
property is being used cxclusively for charitable purposes.” Bethesda Hea!fhcare, inc.
v Wilkins, 101 Ohio St.3d 420, 2004-Ohio-1749, at 436. “Whether an institution

renders sufficient services to persons who are unable to afford them to be considered

— i A 25

7 1o determine whether propeity is exempt in accordance with R.C. 5709,121, “property must [1] be
under the direction or control of a charitable institution or state or political subdivision, [2] be
otherwise made available ' for use i fustherance of or incidental to” the institution’s ‘charitable *** or
public purposes,” and [3] not he made available with a view to profit,” Cincinnai Nature Center v.
Bd. of Tax Appeals (1976), 48 Ohio St.2d 122, 125, “When considering R.C. 5709.121 and the
question of whether 2 charitable institution uses its property in furtherance of or ncidently to its
charitable purposes, this courl focuses on the relationship between the actual use of the property and
the purpose of the institution.” Compmunity Health Professionals, ., v. Levin, 113 Ohio St3d 432,
2007-0hio-2336, at 21

I8
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as making charitable use of property must be determined on the totality of the
circumstances; there is no absolute percentage.” Id. at 139.

While the Gencral Assembly has not defined what activities of an
institution constitute charitable purposes, the Supreme Court of Ohio held in Planned
Parenthvod Assn. of Columbus, fnc. v. Tax Commr. (1966), 5 Ohio St.2d 117,
patagraph one of the syllabus, that:

“[Tin the absence of a legislative definition, ‘charity,’ in the

legal sense, is the aitempt in good faith, spiritually,

physically, intellectually, socially and ecconomically to

advance and benefit mankind in general, or those in need of

advancement and benefit in particular, without regard to

their ability to supply that necd from other sources, and

without hope or expectation, if not with positive abnegation,

of gain or profit by the donor or by the instrumentality of

the charity.”

In the present matter, we first find that DCI does not qualify for
exemption under R.C. 5709.12(B) as an institution that uscs the properly exclusively
for charitable purposes. Highland Park Owners, Inc., supra. As DCI concedes, it
provides no fiec or churitable service at the subject property. Consequently, for DCI to
qualify for cxemption, it must be found that DCI is the type of institution permiticd the
broader definition of “cxclusive charitable nse” found under R.C. 5709.121, where the
threshold requirement is that the property owner be a charitable or educational
institution, state or political subdivision. True Christianity Evangelivm v. Tracy (1999),
87 Ohio St. 3d 48, 50. Although the record indicates DCI is a not-for-profit

corporation that may operate the subject properly without a view to profit, we are

umnable to find that DCI is a charitable institution.

12
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When we look at the “relationship belween the actual use of the property
and the purpose of the institution,” Community Health Professionals, Inc., supra, We
find DCI does not use the subject property in furtherance of or incidently to its
charitable purpose because it conducts no charitable activity at the clinic. Instead, like
the operations of a for-profit corporation, it charges all paticnts for dialysis serviees,
voluntarily enters contracts with government and private insurers to set charges for the
provision of these services, and does not donate any of its services without charge or at
4 reduced charge. The only distinction we can find between DCI's clinics and for-
profit diatysis clinics is the manner in which a portion of excess revenue is used. From
ihe limited record, it appears that the owner’s infent is o raise funds from its clinic
operations to apply in part toward further clinic development and alleged rescarch.®
However, any charitable purpose based on this use is vicarious. “It is only the use of
property in charitable pursuits that qualifics for ax exemption, not the wiilization of
receipts or proceeds that does s0.” Hubbard Press v. Tracy {1993), 67 Ohio St.3d 564,
566. See, ulse, Seven Hills Schools, supra; Vick v. Cleveland Memorial Medical
Foundation (1965), 2 Ohio $t.2d 30, 33.

Further, DCY explicitly states that its “indigence policy is not a charity of
gift to patients. DCJ retains all rights to refuse to admit and treat a patient who has 1o
ability to pay.” Appellant’s Ex. 4 at 2. 7The policy also states “all patients are

personally responsible 1o pay for the treatment and services that DCI provides them.”

5 Other than the bare information reported on corporate tax returns and wilness testimony regarding
one donation 1o the University of Cincinnati, we find no evidence regarding research o contributions
by DCY. See footnote I, supra; HR. at 142,

I3
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fd. If payment is not received for scrvices provided, then DCI pursues collection
action, including court action, which presumably means obtaining judgment and
recording a lien against non-paying patients. While DCI characterizes as charity its
accounting practice of cventually writing off a portion of some patient charges deemed
uncollectible bad debt, we find no cvidence of DCT acting as a donor al any time by
relinquishing its legal right to payment from patients for services provided.

{n an Ilinois tax excrption case involving a hospital, Provena Coverant
Med. Center v. Dept. of Revenue (August 26, 2008), 384 1. App.3d 734, the court
discusses the relationship between charity and gift giving as follows:

wCharity” is an act of kindncss or benevolence. There is
polhing particularly kind or benevolent about  selling
somebody something.  ‘Charity’ 1s ‘generosity and
helpfulnessf,] esplecially} toward the ncedy or suffering’
(Merriam- Webster’s Coliegiate Dictionary 192 (10th ed.
2000)) - not merely helpfulness, note, but generosity.
“(jenerosily’ mesns ‘liberfality] in giving.’ Merriam-
Webster’s Collegiate Dictionary 484 (10th cd. 2000). To
be charitable, an institution must give liberally.
Removing giving from charity would debase the meaning
of charity, and we resist such an assault upon language.
See C. Borek, Decoupling Tax Exemption for Charitable
(rganizations, 31 Wm, Mitchell L. Rev. 183, 187 (2004)
(“the ‘legal’ meaning fof ‘charitable’] has so stretched the
term beyond its ctymological boundaries as to render the
concept vacant, unoccupied by any useful legal notion of
what *charitable’ mcans™).

ok &

“{A] gift is, by definition, frec poods or services:
‘something voluniarily transferred by one persop (o
another  without  compensation’  (Merriam- Webster's
Collegiate Dictionary 491 (10th cd. 2000)).  Defining
‘gift’ in any other way would do violence to the meaning
of the word, One can make a gift by charging nothing at
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all. Or one can make a gift by undercharging a person,
that is, charging less than one’s cost {using cost as a
baseline prevents the creation of an artificial gift through
inflation of prices (37 Loy. U. Chi. L.J. at 511-12)), and in
that case, part of the goods or services is given without
compensation. ¥¥*. Provena quotes [a case that states]:
*Charity,” in law, 15 not confined *¥* to mere almsgiving,’
That is true. But it is confined to giving. Charity is a gift,
and one can give a gift to a rich person as well as to a poor
person, the object being ‘the improvement and promotion
of the happiness of man.’ *** Regardless of whether the
recipient of the goods or services is rich or poor or
somewhere in bctween, it is nonsensical to say one has
given a gift to that person, or that one has been charitable,
by billing that person for the full cost of the goods or
services —~ whether the goods or scrvices be medical or
otherwise. For a gift (and, therefore, charity) to oceur,
something of value must be given for free.” Id. at 25-26
(internal case citations omitted).

Based on a review of the record, we find no evidence quantifying any
meaningful act of DCT “giving” anything to paticats. Planned Parenthood Assn. of
Columbus, Inc., supra. Again, 13CI concedes it provides no free or charitable service at
the subject property.  DCI's policy states that it “retains all rights to refuse to adout
and treat a patient who has po abilily to pay.” Even if DCI agrees Lo temporarily
provide freatment (o a patient without the ability to pay, it appears that it does so with
the expectation that the patient will gualify for some type of insurance and paymeanls
will soon begin. Id.

As to the alleged charitable Medicare write-offs, the record provides no
evidence as 1o the relevant application year. Instead, in 2006 to 2007, DCI generated
$526,491,082 in charges and characterized approximately $6.7 million, or 1.27 percent,

of these charges as a “bad debt charity write off” for thosc patients insured by

15

000018




Medicare. However, we are unable 1o find these wrile offs charitable since federal law
expressly prohibits DCI from providing charitable care to patients insurcd by Medicare.
Reply brief at 10

Further, cven if we were to accord this evidence any weight, since DCI
presented no evidence as to actual costs, we are unable 1o determine from the record
whether the amounts written off were anything more than simply excess charges over
costs. And finally, even if we were 1o accept DCI's position as to the written-off bad
debt, we would find 1.27 percent to be insufficient to meet the charitable service
standards required for exemption. Sce, for example, Bethesda Healthcare, Inc., supra.
‘That finding would be butiressed by the fact that DCI provided, subject to its indigence
policy, 2 monthly average of 96 uninsured indigent paticnts with less than one percent
(.64 percent) of the 1,836,058 lotal dialysis treatments provided that year to a monthly
average of 13,082 patients. We would also find this company-wide amount deficient.
Consequently, we arc unable to find DCI acts as a donor “without hope or expeciation,
if not with positive abnegation, of gain of profit.” Planned Parenthood Assn. of
Columbus, fnc., supra.

While the alleged research efforts of this organization may be laudable
and while the individuals availing themselves of the dialysis services provided
certainly benefit, DCI is not providing its services without an expectation that it will
be compensated. Thus, DCLis not a charitable organization and the subject property is

not entitled to exemption from taxation. Accordingly, it is the decision and order of

16
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the Board of Tax Appeals that the Tax Commissioner’s final determination must be,

and is, affirmed.

1 hereby certify the foregoing to be a frue
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohie and entered upon its journal this
day, with respect to the captioned malicr.

oty Foiizn.

Sally F. Van Mcter, Board Secretary (
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™\ OQhio Department of

) TAXATION - FINAL
e el B S DETERMINATION

Diate: OCT 25 ZDDB

Thalysis Chinic Inc.

¢/o Admanistrator

1633 Church Street, #5006
MNashville, TN 37203

Re: DTE No.: T 4491
Auditor's No.: 04-02
County: Butler
School Dhistrict: Lakota SD
Parcel Number: M5S620-441-000-008

This 13 the final determination of the Tax Commissioner on an application for exemption of real
property from laxation filed on December 22, 2003. The applicant seeks exemption of real
property from taxation for the tax year 2004,

. The appheant, Dialysis Clinic, Inc. (“DCI?) is a Tennessee non-profit corporation organized to
provide dialysis care to paticnts diagnosed with chronic renal failure. 1t is noted that, while the
applicant 1s a nonprofit institution, there is not sufficient evidence to indicate that it is a
charitable one.  DCI operates approximately 195 outpatient facilities in 26 states, generating
about $479 million dollars ($479,528,956) in gross revenue from its activitics. The subject
facility (“Facility”) 15 approximately 9,846 sq. fi. and has 14 dialysis stations used to serve about
30 patients, providing treatment three days per week on average. The DCl receives
reimnbursement for its services through Medicare, Medicaid and private insurers.  While DCI
provides funding for research and charitable services at other locations throughout the country, it
slates that no charitable services are provided at the subject property facility.

The applicant has not requested exemption review under any applicable statutory provision.
Since the applicant js a non-profit entity, exemption will be reviewed under the provisions of
RO STOLI2(B). o Lpscopal Parish v. Kinney (1979), 58 Ohio St 2d 199, the Supreme Court
defined the charitable use provisions of R.C. 5709.12 and R.C.. 5709.121 as {ollows:

R.C. 570912 states “*** real and tangible personal property belonging to an
msttution that s nscd exclusively for charitable purposes shall be exempt
from taxation.” *** The legislative defimition of exclusive charitable use
found in R.C. 5709.121, however, applies only 1o property “belonging to,
‘te. owned by’ a charitable or educational institation, or the state or a

. politica) subdivision.”
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R.C.5T09.12(B), then, applies to property owned by an institution and used exclusively for a
charitable purpose and R.C. 5700.121, “while not itself granting an excmption”, states that
pioperty owned by a chantable, educational or public entity, and used exclusively for a purpose
as defined by that scction is to be considered as property used for 2 charitable purpose. The
Court stated that one cannot apply the definition of exclusive charitable use found in R.C.
5T09.121, to property owned by non-charitable entities. Sce, Bethesda Hedaltheare., Inc. v
Wilkins (2004), 101 Ohio St.3d 420. As well, the Court held that a “private, profii-making
venture does not use property exclusively for charitable purposes”. Highland Park Owners, Inc.
v Tracy (1994), 71 Ohio 5t.3d 405.

As stated above, even though the Clinic may be 4 not for profit entity, it is more in the nature of
a medical practice and would not gualify under RC 5709.121. For example, if a group of
atlorneys orgamzed as a non-profit enfity, billing for services while doing a modicum of pro
bono work while paying high salaries to the group members, the mere fact of non-profit status
would not make the law practice a charity. See True Christiunity Evangelism v. Tracy (Z001) 91
Ohio 5t.3d 117, Thomaston Woods Limited Partnership v, Lawrence (Jun. 15, 2001), BTA No.
89-1-551.  Therefore in order to be entitled to exemption under R.C 5709.12(B), two
requirements must be met: (1) the property must belong to a non-profit institution, and (2) the
property must be used exclusively for charitable purposes. Highland Park, supra. The criterion
for exemption from taxation s the use of property exclusively for charitable purposes by the
non-profit owner of that property. Here the property is owned by a non-profit Clinic and used to
generate revepue through insurance renmbursemernts for services rendered, much like a
physician’s practice or commercial laboratory. In The Lutheran Book Shop v Bowers (1953),
164 Ohio St. 359 the Court affirmed denial of property owned by 2 non-profit corporation that
operated “in competiton with commercial concerns in the sarue line **# even though such
corporation be one formed not for profit”. In fact, the decd contains a restrictive covenant
between University Pointe Development LLC, UC Physicians LLC and DCl, the medical
services provided by DCI are defined in a commercial light.  The revenue generated at the
Factlity 1s not in the record, but the facts available show that patients are charged or billed much
the same as other commercial medical practices, through private insurers, including Medicaid
aned Medicare. There 1s no evidence of charitable care provided at the property.

The providing of healih services is not a charitable activity per se. In Jlubbard Press v. Tracy
(1993), 67 Ohio St.3d 564, the Supreme Court held “it is only the use of property in charitabie
pursuits that qualifies for tax exemption.” A charitable health facility should have as its primary
purpose the provision of health services to those in need without regard to ability to pav, and
such facility must provide its services to indigent patients and to the public generally. Fick v
Cleveland Memorial Medical Foundation (1965), 2 Ohio St.2d 30. Health facilities have been
dented exemption where the number of nonpaying or charitable patients was decidedly in the
minonty. Lincoln Memorial Hospital v. Warren (196R), 13 Ohio S1.2d 109. The case law states
that providing health care to indigent persons without regard 1o ability to pay, or charitable care,
15 & prmary {unction of a hospital and a factor o determining exemption for a medical facility.

Therefore the question of tax exempt status is determined by lhe actual use of the property at
issue. Lions Club Foundation af Coriland, Ohio, Inc. v. Limbach (Jan. 1], 1988), BTA No. 85-
G-112. The Bowd of Tax Appeals noted that altbough an applicant’s “activitjes are
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commendable and perhaps sufficient to justify an IRS exemption, they do not qualify for an
excmpiion under R.C. §709.12 which requires exclusive charitable use of the property” /d.
Theretore the subject property will be reviewed on the merits of the use of said property by the
applicant. With respect 1o review of the Facility as part of the whole DCI system, Justice Stern
held in a concurrence that while “convenient proximity of the office building to the hospital
improves and facilitates patient carc *** [this is the] result, not of the use to which the medical
facility is put but of the physical location of the building. *** The lax exempt status of
property cannot primarily depend upon its geographical location. Appellant’s medical facility
is used to provide office space for the private [medical] practice of {the applicant].*** This
ase i$ not ‘in furtherance of or incidemtal o” appellant’s charitable purpose of operating a
hospital ...” White Cross Hospital Ass'nv. Board of Tax Appeals, (1974), 38 Ohio St. 2d 199

The Ohio Supreme Court characterized the underlying reasoning for the exemption of charitable
hospitals. as follows: “the rationale justifying a tax exemption is that there 1s a present benefit to
the general public from the operation of the charitabie institation sufficient to justify the loss of
tax revenue”. White Cross Hospital, supra. Property where only a small percentage of care 1s
given without regard 1o ability to pay “does not connote significant charitable activity” and does
not meet the requirements for exemption. See, Bethesda Healtheare, Inc. v. Willins (2004) 101
Ohio St.3d 420. Property is not used for a charitable purpose where only about one to two
percent of persons considered charity cases were provided services by the applicant whale the
remainder of patients paid fees for services. Kaiser Foundation Health Plan of Ohio v. Limbach
(Jun. 8, 1990), BTA Case No. 87-A-228, unreported. Here, there is no evidence that any patients
are treated without regard to ability to pay the fees. Vick v. Cleveland, supra; Jewish Community
Certter of Cleveland v. Limbach (Jun. 30, 1992), BTA Case No: 88-A-124. Without a showing
of significant charitable care af the Facihity, DXC1 is not seen as providing sufficient charitable
care {0 warrant an exemption.

It 1s noted that merely coliecting Medicaid or Medicare reiinbursements s not a charitable act,
but is Teceiving full agreed payment under a guaranteed insurance payment for medical services.
The Medicaid fees paid are ones agreed to between the health care provider and the Medicaid
insurer.  Such insured payments are no different than payments agreed to and pad under
commercial insurance agreements, whereby the insurer may contract with the care provider 10
pay a lower fee for services than that charged to vmnsured patients. Further, medical care does
not become charitable merely because a medical billing 1s deemed uncollectible and written off;
such action being no more than an accounting tool by which a company may offset its business
losses.  Sec Missionary Church, Ohio District, Inc / d.b.a. Hilty Memorial Home v. Limbach
(Mar. 19, 1993), BTA No. 90-A-504 wherein the Board held that “operating at a Joss, m and of
1iself, does not necessarily equate to operating as a non-profit or charitable organization™. Even
where an applicant’s goal for its facility 18 to mercly “break even” on its expenses, the Board
held that exemption is nol warranted where only a few patients “receive reduced rate care or free
care if their ability (o puy was imited”. Jd. The Ohio Supreme Court has described a charitable
hospital facility as one “where services and assistance arc given the sick, injured and ailing, with
open doors and benevolent concern for the afflicted souls who lack the ability to pay for the
attentions they receive”. Cleveland Osteopathic Hospital v. Zangerle (1950}, 153 Ohio St. 222,
Therefore, the write-offe subinitted for the subject properly or those submitted for the entire 1T

()
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system are msuffioient to determine the amount of indigent patients seen without regard to ability
to pay. Bethesda Healthcare, Inc. supra.

Even where an applicant’s goal for its facility is to merely “break even” on its expenses, the
Board held that exemption 1s not warranted where only a few patients “receive reduced rate care
or free care if their ability to pay was liunited”. Hilty, supra. In light of the above cases, the
write-ofts submitted for the subject property or those submitied for the health care system are
msufficient to determine the amount of indigent paticents actually seen without regard to abilily to
pay. Bethesda Healthcare, Inc. supra. Herc the record reflects that there is no charitable care
provided at the property, and the property is used to generate revenue. Zindor/ v. The Otterbein
Press (1941), 138 Ohio St. 287.

The Tax Commissioner finds that the property described in the application is not entitled to be
exempt from taxation and the application is therefore denied for reasons set forth above.

The Tax Commissioner further orders that all penaltics charged for the 2005 and 2004 tax years
be rematted,

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. NOTICE WILL BE SENT PURSUANT TO R.C. 5715.27 TO THE COUNTY
AUDITOR. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD PRESCRIBED
BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED, AND THE FILE
APPROPRIATELY CLOSED.

T CERTIFY THAT THIS 1S A TRUE AND AQCURATE QOPY OF THE FiNAL

DETERMINATION RECORDED 1N EHE Tax COMMISSIONER'S JOURMAL /s Wilham W. Wilkins
WALLIAM W, WALKINS William W. Wilkins
Tax CoMMISSIONER Tax Commuissioner

000024




Docket No. 107325,

IN THE
SUPREME COURT
or
THE STATE OF ILLINOIS

PROVENA COVENANT MEDICAL CENTER er af., Appellants,
v. THE DEPARTMENT OF REVENUE er al., Appclices.

Opinion filed March 18, 2011,

JUSTICE KARMEIER delivered the judgment of the court, with
opImIon.

Chief Justice Fitzgerald and Justice Thomas concurred n the
judgment and opinion.

Justice Burke concurred im part and dissented in part, with
opinion, joined by Justice Freeman.

Justices Kilbride and Garman took no part in the decision.

- OPINION

The central ssuc in this case is whether Provena Hospitals
established that it was entitled to a chantable exemption under section
15-65 of the Property Tax Code (35 ILCS 200/15-65 (West 2002))
for the 2002 tax year for various parcels of real cstate it owns in
Urbana. The Director of Revenue determined that it had not and
denied the exemption. Provena Hospitals then filed a complaint for
administrative review in the circuit court of Sangamon County.
Following a hearing, the circuit court determmed that Provena
Hospitals was entitled to both a charttable and religious cxemption
(35 1LCS 200/15-40{a)(1)(West 2002)). The Department of Revenue
appealed. The appellate court found the Department’s arguments to
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be menitorious and reversed the judgment of the circuit court. 384 T
App. 3d 734, We granted Provena Hospitals” petition for leave to
appeal. 210 1L 2d R. 315, We subsequently allowed the American
Hospital Association, the llhnois Hospital Association, and the
Catholic Health Association of the United States and related
organizations to file fiend of the court briefs in support of Provena
Hospitals. We also granted leave o the Center for Tax and Budget
Accountability and the Legal Assistance Foundation of Metropolitan
Chicago to file triend of the court briefs in support of the Department
of Revenue. For the reasons that follow, we now affirm the judgment

of the appellate court upholding the decision by the Department of

Revenue to deny the exemption.

BACKGROUND

The appellant property owner and taxpayer inthis case is Provena
Hospitals. Provena Hospitals 1s one of four subsidiaries of Provena
Health, a corporation created when the Servants of the Holy Hean
and two other groups affiliated with the Roman Cathelic Church
merged their health-care operations.' Provena Hospitals was formed
through the consolidation of four Catholic-related healih-care
organizations and is organized as a not-for-profit corporation under
the laws of lhincis. The articles of consolidation for Provena
Hospitals state that the purpose of the corporation is to “coordinate
the actvities of Provena 1 Tospitals’ subsidiaries or other organizations
that are affiliated with Provena Hospitals as they pursue ther
rchigious, charitable, educational and scientific purposes™ and “to
offer al all imes high quality and cost effective healtheare and human
services o the consuniing public.”

Provena Hospitals is exempt from foederal income tax under
section 501(c)(3) of the Internal Revenue Code (26 U.S.C 450 1{(c)3)

'According to Provena Health’s table of organization, 1ts other three
units are Provena Semor Scrvices, which operates numerous nursing homes
and adult care facilities; Provena Home Care: and Provena Vennres, which
consists of Provena Propertics and Provena Esterprises.  Provena
Enterprises, in turn, is comprised of Medicentre Laboratories and Benneu
Operating Company.
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{1988)). The THinois Department of Revenue has also detenmined that
the corporation s exempt from this state’s retailers’ occupation tax
(see 35 ILCS 120/] et seq. {West 2002)), service occupation tax (see
35 ILCS 115/1 ef seq. (West 2002)), use tax (sec 35 ILCS 105/1 ez
seq. (West 2002)), and service use tax (see 35 ILCS THYT ef seq.
{West 2002)). Inaddition, the Ilinois Attorney General has concluded
that the corporation “meets the qualifications of Section 3{a) of *An
Act to Regulate Solicitation and Collection of Funds for Charitable
Purposes’ [225 11.CS 460/3{a) {West 2002)] and Section 4 of “The
Charitable Trust Act” [T60 ILCS 55/1 {West 2002)] and constitutes
a religious organization exempt from filing annual financial reports
under those statules.

Provena Hospitals owns and operates six hospitals, including
Provena Covenant Medical Center (PCMC), a full-service hospiial
tocated in the City of Urbana. PCMC was created through the merger
of Burnham City Hospital and Mercy Ilospital. 1t is one of two
general acute care hospitals in Champaign/Urbana and serves a 13-
county area in cast central Illinois. The services it provides include a
24-hour emergeney department; a birthing center; intensive care,
neonatal intensive care, and pediatrics units; surgical, cardiac care,
cancer treatment, rchabilitation and behavioral health services; and
home health care, including hospice. It offers case managoment
services 1o assist okder persons to remain in therr homes and runs
various support groups and health-related classes. Ji also provides
smoking cessation clinics and screening programs for high cholesterol
and blood pressure as well as pastoral carc.

PCMC maintains between 260 and 268 licensed beds. Each year
it admits approximately 10,000 inpatients and 100,000 outpatients.”
Some 60% of its inpatient admissions originate through the hospital’s
cmergency room, which treats some 27,000 visitors annually.

PCMC provides an emergency department because itis required
to do so by the Hospital Emergency Scrvice Act (210 ILCS 80/0.01
et seq. (West 2002)). Where emergency room services are offered, a
certain level of health care is required to be provided to every person
who sccks treatment there. That 1s so as a matter of both state (210
HL.CS 80/1 {West 2002): sce also 210 1ILCS 70/1 (West 2002)) and
federal (42 U.S.C. §1395dd) law,

Staffing PCMC are approximately 1,000 employees, 400

3.
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volunteers and 200 physicians. The physicians are not employed or
paid by the hospital. They are merely credentialed to provide services
there in exchange for paying $350 per year in dues to the hospital’s
library fund, and agreeing to serve on hospital commiitees and fo be
on call to attend patients without their own physicians. With respect
to the emergency department, PCMC contracts with a for-profit
private company to provide the necessary physicians. The company,
not the hospital, bills patients and any third-party payors directly [or
emergency room services. The company likewise pursues payment of
those bills independently from PCMC.

Just as PCMC relies on private physicians to fill its medical staff,
it utilizes numerous third-party providers to furnish other services at
the hospital. Among these are pharmacy, laundry, MRI/CT and tab
services, and staffing for the rehabalitation and cardiovascular surgery
programs. The company providing lab services is one of the
businesses owned by Provena Enterprises, a Provena Heulth
subsidiary. i is operated for profit.

Provena Hospitals® employees do not work gratmtously. Everyone
employed by the corporation, including those with rehigious
affilialions, are paid for their scrvices. Compensation rates for senior
executives are reviewed annually and compared against national
surveys. Provena Health “has targeted the 75th percentile of the
market for senior executive total cash compensation.”

According to the record, PCMC’s inpatient admissions
cncompass three broad categories of patients: those who have private
health insurance, those who are on Medicare or Medicaid, and those
who are “self pay (uninsured).” PCMC has agreements with some
private third-party payers which provide for payment at rates ditferent
from “its estabhishcd rates.” The payment amounts under these
agreements cover the actual costs of care. The amounts PCMC
receives from Mcdicare and Medicaid are not sufficient to cover the
costs of carc. Although PCMC has the right to collect a certain
portion of the charges dircctly from Medicare and Medicaid patients
and has exercised that right, there is still a gap between the amount of
paymenis received and the costs of care for such patients. For 2002,
PCMC caleulated the difference to be $7,418,150 in the case of
Medicare patients and $3,105,217 for Medicaid patients.

POCMC was not required to participate in the Medicare and

4.
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Medicaid programs, but did so because it believed participation was
“consistent with its mission.” Participation was also necessary in
order for Provena Hospitals to quahify for tax exemption under federal
law. In addition, it provided the nstitution with a steady revenue
stream.

During 2002, Provena Hospitals™ “nct patient service revenue”
was $713,911,000, representing approximately 96.5% of the
corporation’s total revenue. No findings were made regarding the
precise source of the remainder of its revenue. Provena Hospitals’
“expenses and losses” exceeded its “revenue and gains” during this
period by $4,869,000. In other words, the corporation was in the red.
The following year, this changed. The corporation’s revenue and
gains exceeded its expenses and losses by $10,548,000.

Of Provena Hospitals” “net patient service revenue” for 2002,
$113,494,000, or approximately 16%, was generated by PCMC.
Unbke 1s parent, PCMC realized a net gain of income over
“expenses and losses™ of 32,165,388 for that year, This surplus
existed cven afier provision for uncollectible accounts recervable (e,
bad debt) in the amount of $7.101,000. Virtually none of PCMC’s
imcome was derived from charntable contributions. The dollaramount
of “unrestncted donations” received by PCMC for the year ending
Dec. 31, 2002, was a mere 56,938

PCMUC expenienced a modest net toss m 2003, The record
discloses, however, that Provena Hospitals® auditors showed accrued
property tax habilities in the amount of $1.1 million per year for both
2002 and 2003 in the accounts payable and accraed expenses portions
of the 2003 balance sheet. Had only the 2003 property tax been
posted against the revenue and gains for 2003, that vear would also
have shown a net gain for PCMC.

In years when PCMC realizes a net gain, the gam s reinvested
in order to sustain and further [the corporation’s] charitable mission
and mmistry.” No findings were made regarding how much of the
reinvestment ocewrs at PCMC and how minch is allocated o other
aspects of Provena Hospilals” operations. Nor were specific findings
made regarding the particular purposes to which the reinvested funds
were put. The record indicates, however, that PCMC “generally needs
approximately two to four milhion dollars in margin each year 1o
replace broken items and {ix non-operating cquipment.”

5.
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In 2002, PCMC budgeted $813,694 for advertising and advertised
in newspapers, phone directories, event playbills, and Chamber of
Commerce publications; on television and radio; and through public
signage. ts also advertised using “booths, tables, and/or tents at
community health or nonprofil fundraising events: sponsorship of
sports teams and other communily events; and banner advertiserments
at sponsored community events.” The ads taken out by PCMC in
2002 covered a vancly of matters, including employee want ads.
None of its ads that year mentioneil free or discounted medical care?

While not mentioned in PCMUCs advertisements, a charity care
policy was m place at the hospital, and the parties stipulated that
PCMUCs staff made “outreachefforts to communicate the availability
of charity care and other assistance to patients.” The charity carc
policy, which was shared with at feast one other hospital onder
Provena Hospitals™ auspices, provided that the institution would
“offer, to the extent that it 1s financially able, admission for care or
treatment, and the use of the hospital facilities and services regardicss
of race, color, creed, sex, national origin, ancestry or ability to pay for
these services.™

The charnity policy was not self-cxecuting. An application was
required. Whether an application would be granied was determined
by PCMC on a case-by-case basis using eligibility criteria based on
federal poverty guidelines. A sliding scale was employed, Persons
whose income was below the guidelines were cligible for *a 100%,

“In subscquent vears, Provena Hospitals altercd jts adventisements and
mcreased s ctforts 1o communicate the availabiluy of charity care to
patients. The case before us is concerned only with the sitnation as of 2002,
With respect to that ime period, the Director of Revenue blently concluded
that “the record does not show that [PCMC| made anv material effort to
publicize the availability of charity carc 1o those who were most in need of
i

*Of course. 10 the extent this policy addresses racial and other torms of
noncconomic discrimination. it does not concern “charny™ at all as we use
that term today. Treating all persons cqually regardless of such factors as
race, religion or gender 18 no longer considered a matier of grace. In most
situations. it is a legal requircment.

-6-
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reduction from the patient portion of the billed charges.” Persons
whose income was not more than 125% of the guidclines could
qualify for a 75% rcduction. With an income level not more than
}50% of the guidelines the discount feil to 50%. At an income level
not more than 200% of the guidelines, the potential reduction was
25%.* Ehigibility was also affected by the value of an apphcant’s
assets. Patients who qualified based on low income might
nevertheless be rendered ineligible if the cquity in their principal
residence exceeded $10,000 or they held other assets valued at more
than $5,000.

PCMC s policy specified that the hospital would give a charity
carc application to anyone who requested one, but 1t was the patient’s
responsibility to provide all the information necessary 1o verily
income level and other reguested information. To venly income, a
patiemt was required to present documeniation “'such as check stubs,
income tax returns, and bank stalements.”

PCMC believed that its charity care program should be the payer
of last resort. It encouraged paticnis to apply for charity care before
receiving services, and if a patient failed to obtain an advance
determination of eligibility under the program, normal collection
practices were followed. PCMC would look first to private insurance,
if there was any; then pursuc any possible sources of reimbursement
from the govemnment. Fatling that, the hospital would seek payment
from the patienl dircetly.

Short-term collection matters were handled by Provena Hospitals
“Extended Business Office.” Stafted by a small group of employees
i Johiet, the Extended Business Office would typically make three or
four phone calls and send three or four statements 1o patients owing
outstanding balances.® If a balance remained unpaid following such

*Uninsured patients appear to have been billed for services at PCMC’s
full “established” rates. Using Provena Hospitals” Tigures, its actual cost of
service was only abot 47% of the price it charged such patients. As a
resufl, the corporation could stilt garner a swplus in cascs where it
conferred discounts at the 25% and 509 levels.

*Provena Hospitals’ explanation for utilizing collection agencies was
that its own financial system “[did] not have a mechanism for sending

7.
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cfforts, which typically did not extend beyond three months, Provena
Hospitals would treat the account as “bad debt” and refer 1l 10 4
collection agency. From time to time, the collection agencies would
seek and were given authorization to pursue legal action against an
account “on which, over the course of several months, the agency had
not received any response, cooperation or payment from the patient.”
Provena Hospitals” decision as to whether to pursue legal action
against a patient depended on review of the particular account. Duning
2002, it did not have a blanket policy requiring referral to a coliection
attorney in every case.

The fact that a patient’s account had been referred to collection
did not disqualify the patient from applying to the charity care
program. Applications would be considered “[a}t any ime during the
collection process.” PCMC had financial counsclors to assist patents
with paying outstanding balances and review all payment options
with them. The counselors helped patients seck and qualify for
financial assistance {rom other sources. Where a patient was grven an
application for charity care but failed to retwrn it, the counsclors
would scnd letters and call the patients to repind them to do so.

During 2002, the amount of aid provided by Provena Hospitals to

PCMC patients under the facility’s charity care program was modest.
The hospital waived $1,758,940 in charges, representing an actual

cost to it of only $831,724. This was cquivalent to only 0.723% of

PCMC’s revenues for that year and was $268,276 less than the 51.1
million in tax benetits which Provena stood to receive if its clasm for
a property tax excmption were granted.’

The number of patients benefiting from the chartable care
program was similarly small. During 2002, only 302 of PCMC’s

statements to patients on a long-term basis.”

“The disparity between the amount of free or discounted care dispensed
and the amount of property tax that would be saved through receipl of a
charitable exemption is in no way unique to the case before us here.
Excluding bad debt, “the amount of uncompensated care provided by as
many as three-quarters of nonprofit hospitals is Jess than thewr tax benefis.”
1. Colombo, Federal and State Tax Exemprion Policy, Medical Debt and
Healthcare for the Poor, 51 St Lows L), 433, 433 n.2 (2007).

8.
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10,000 inpatient and 100,000 outpatient admissions were granted
reductions in their bills under the charitable care program. That figure
is equivalent to just 0.27% of the hospital’s total annual paticnt
Census.

The PCMC complex is comprised of 43 separate real estate
parcels. The main PCMC hospital building consists of parcels bearmg
the parcel identification numbers 91-21-07-404-001 through 91-21-
07-404-010 and measures 395,685 square feet. Of this, 795 square
feel (0.2% of the wtal) arc used for the outpauent pharmacy; 1,592
square feet {0.4%) are devoted to the gift shop; 3,933 sguare feet
(0.99%) are leased 1o the Board of Trustecs of the Umversity of
Hiinois; and 9,319 square feet (2.4%) are occupicd by the hospital’s
emergency department. An additional 22,065 square feet (5.0%) is
leased to for-profit entitics or otherwise used for purposes which, the
partics agree, render the space inchgible for any real estaie 1ax
exemplion.

In addition to the main hospital building, the PCMC complex
includes a parking garage, which consists of parcels numbered 91-21-
07-408-001 through 91-21-07-408-011; a cancer center, consisting of
parcels 91-21-07-403-006 through 91-21-07-403-009; the cancer
center’s parking lot, which includes parcels 91-21-07-403-001
through 91-21-07-403-005; the Crisis Nursery of Champaign/Urbana,
which occupies parcels 91-21-07-407-0G1 through 91-21-07-407-003;
and the Crisis Center’s parking lot, situated on parcel 91-21-07-407-
004. The complex also includes six additional parking lots: B, which
15 on parcel 46-21-07-336-001; C, which consists of parcel 46-21-07-
338-006; D, which is located on parcel 46-21-07-337-006; E, which
i5 on a parcel identified as 91-21-07-408-012; 1, which mncludes
parcels numbered 46-21-07-336-002 and 46-21-07-336-003; and a lot
for PCMS employces covering parcels 91-21-07-409-18, 91-21-07-
409-19, and 91-21-07-409-23.

Provena Hospitals applied to the Champaign County board of
review to exempi all 43 of the parcels in the PCMC complex from
property taxcs for 2002. Lxemption was requested under section
15-65{a) of the Property Tax Code {35 ILCS 200/15-65(a) (West
2002)) on the grounds that the parcels were owned by an instimtion
of public charity and that the property was “actually and exclusively
used for charntable or bencficent purposcs. and not leased or

9.
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otherwise uscd with a view to profi.” The board of review
recornmended this application be denied. The Illinois Department of
Revenue agreed and denicd the application in February of 2004,
ruling that the property “was not in exempt ownership”™ and “not in
exempt use.”

As suggested earlier in this opinion, the tax to which the disputed
property was subject totaled approximately $1.1 million. In March of
2004, PCMC paid that sum, under protest, to the treasurer of
Champaign County.” 1t then filed a timely petition for a heanng on the
cxemption decision pursuant to section 8-35(b) of the Property Tax
Code (35 T1.CS 200/8-35(b) { West 2002)). The partics subsequently
realized that because PCMC dtself is not a legal “person,” the
exemption request should be treatéd as if 1t had Been submitted by
Provena Hospitals, which holds title 10 the 43 parcels at issue here.
Because the partics agree that Provena Hospitals is the proper party
to seck the exemption, we shall consider it to be the true applicant, as
did the appellate court. 384 1L App. 3d 734.

In requesting a hearing on denial of the exemption, counsel for
Provena Hospitals asserted that it could provide “clear cvidence that
it is a charitable organization entitled to charitable exemptions for the
subject properties in accordance with section 15635 of the Property
Tax Code (35 TLCS 200/15--65 (West 2002)), Hinois casc law and
excmption determinations made by [the Department of Revenuc] for
other charitable institutions,” Initially, no claim was made that any of
the 43 subject properties might also qualify for exemption under
section 15-40 of the I'roperty Tax Code (35 ILCS 200/15-40 (West
2002)), which pertains to property used exclusively for “religious
purposes,” “school and religious purposes,” or “orphanages,” or that
they might be exempt from property tax under any other provision of
Ilinois law. Later in the proceedings, however, Provena Tospitals
asserted that the evidence “also conclusively cstablishes that [the]
property also qualifies for exemnption based on religious use.”

"Provena Hospitals subsequently managed to obtain a refund of the tax
pending this appeal. The propriety of that relund is the subject of a separate
appeal, and Provena has acknowledged that it could be ordered o repay any
taxes legally levied against it.

-10-
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After a lengthy hearing at which voluminous evidence was
presented, the administrative law judge (ALT) assigned to the casc
recommended that 94.4% of the subject parecls be granted a
charitable exemption. She did not address and made no findings
regarding Provena llospitals’ alternate claim for a religious
exemplion.

The Director of Revenue rejected the ALY s recommendation. He
believed that under the evidence and the Jaw, Provena Hospitals had
failed to meet its burden of establishing that the property at issuc here
gualitied for a charitable cxemption. The Director further concluded
that the property did not qualify for a religtous exemption under
section 15-40 of the Property Tax Code (35 ILCS 20071540 (West
2002)).2

The circuit court of Sangamon County disagreed with the Director
on both counts. In a written order entered on administrative review
pursuant to the Admunistrative Review Law (735 ILCS 5/3-101 et
seq. {Wesl 2002)), the circuit court held that Provena Hospitals was
entitled to both a charttable tax exemption and a religious tax
exemption for the subject parcels. As noted earlier in this opinion, the
appellate court subsequently reversed. Rejecting the circuit court’s
view, 11 held that the Director’s decision to deny Provena Hospitals
either a charitable or religious cxemption {or the disputed property
was not clearly erroncous. 384 1L App. 3d 734. Tt is in this posiure
that the matier now comes before our court.

ANALYSIS

The parcels of real estate at issue in this case are all focated in
Champaign County, which has fewer than 3 million inhabitants. In

Mn tumning down Provena Hospitals® claim for areligious exemption, the
[irector wrote that he was coneurring “with the ALY's recommendation
that the property does not qualify for the religious purpose cxemption.”
Because the ALY did not address the religious purpose exemption, this was
cbviously a misstatcment by the Director. It is evidemt, however, that the
Director did not believe that the hospital complex was entitled to a property
tax exemption under any of the bases claimed, including vse for religious
purposes, and his decision is the one under review.

11~
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such counties, applications for exemption from property tax are made,
m the first instance, to the county board of review or board of appeals.
See 35 ILCS 200/15-5, 16-70 (West 2002). The county board’s
decision, however, 15 not final cxcept as to homestead CXEMPLIONS,
With applications for all other exemptions, the matter is forwarded to
the Department of Revenue for a determination as to “whether the
property 1s legally hable to taxation.” 35 ILCS 200/16-70 (West
2002). The Department of Revenuc’s procedures with respect to
exemption decisions are governed by scction 8-35 of the Property
Tax Code (35 ILCS 200/8-35 (West 2002)), and such decisions by
the Department are subject to judicial review in accordance with the
Administrative Review Law (735 1LCS /3101 ef seq. (West 2002)),
35 ILCS 200/8--40 (West 2002).

When an appeal is taken to the appellate court following entry of
Judgment by the circuit court on administrative review, it is the
decision of the administrative agency. not the judgment of the circuit

court, which s under consideration. Sce Anderson v. Department of

Professional Regulation, 348 11 App. 3d 554, 560 2004}, Similarly,
when we grant leave to appeal from a judgment of the appellate court
in an administrative review case, as we did here, 1t 35 the final
decision of the administrative agency, not the judgment of the circuit
court or the appeilate court, which is before us. Wade v. City of North
Chicago Police Pension Board, 226 1. 2d 485, 504 (2007);
Sangamon County Sheriff”s Department v. llinois Human Rights
Comm’n, 233 1. 2d 125, 136 (2009).

Judicial review of administrative decisions is subject to unportant
constraints regarding the issues and evidence that may be considered.
If an argmmcent, issue, or defense was not presented m the
administrative proceedings, it is deemed to have been procedurally
defaulied and may not be raised for the first tme before the circuit
court. Cinkus v. Village of Stickney Municipid Officers Electoral
Board, 228 1. 2d 200, 213 (2008). In addition, “[t]he findings and
conclusions of the admimistrative agency on questions of fact shall be
held to be prima facie true and correet™ and “[nlo new or additional
evidence 1 support of or in opposition o any finding, order,
determination or decision of the administrative ageney shall be heard
by the court.” 735 TL.CS 5/3--110 (West 2002). Consistent with these
statutory mandates, we have held that "1t 15 not a court’s function on
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administrative review to reweigh evidence orto make an independent
determination of the facts.” Kouzoukas v. Retivement Board of the
Policemen'’s Annuity & Bencfit Fund, 234 1. 2d 446, 463 (2009).
When an administrative agency’s factual hindings are contesied, the
court will only ascertain whether such findings of fact are against the
manifest weight of the evidence. Cook County Republican Party v.
Hlinois State Board of Elections, 232 111, 2d 231, 244 (2009).

The standard of review is different when the only point in disputc
is an agency’s conclasion on a point of law. There, the decision of the
agency is subject to de novo teview by the courts? Yet a third
standard governs when the dispute concerns the legal effect of a given
set of Tacts, i.e., where the historical facts are admitted or established,
the rule of law is undisputed, and the issue is whether the facts satisfy
the statutory standard. In such cases, which we have characierived as
involving a mixed question of law and fact, an agency’s decision 15
reviewed for clear error. Exelon Corp. v. Department of Revenue, 234
. 2d 266, 273 (2009).

In the casc before us now, the historical facts are not disputed and
the governing legal principles are well established. The sole question
is whether, vnder the facts present here, the real property al issue in
this case qualifies for an exemption from taxation under the Property
Tax Code (35 TLCS 200/1-1 er seq. {(West 2002)). Under the
standards just discussed, this presents @ mixed question of law and
fact and will therefore be sct aside only if clearly erroneous, See
Swank v. Department of Revenue, 336 HI App. 3d 851, 861 (2003);
Metropotitan Water Reclamation District of Greater Chicage, 313 TH.
App. 3d at 475. This standard is “significanely deferential” See
LeaderTreks, Inc. v. Department of Revenue, 385 111 App. 3d 442,
446 (2008). An administmtive decision will be set aside as clearly

“kven where review is de nove, an agency’s construction is entitled to
substantial weight and deference. Courts accord such deference in
recognition of the fact that agencies make informed judgments on the issues
based upon their experience and expertise and serve as an informed source
for ascertaining the legislatre’s intemt, See Mewropolitan Water
Reclamation District of Greater Chicage v. Depariment of Revenue, 313
11, App. 3d 469, 475 (2060).

13-

000037




erronecus only when the reviewing court is left with the definite and
firm conviction that a mistake has been commitied. Exeion Corp.,
234711 2d at 273, For reasons we shall now cxplain, this 15 not such
a case.

Under Hhinots law, axation is the rule. Tax cxemption is the
exception. All property is subject to taxation, unless cxempt by
statute, 1n conformity with the constimtional provisions relating
thereto. Statutes granting tax exemptions must be strictly construed
m favor of taxation (Board of Certified Safety Professionals of the
Americas, Inc. v. Johnson, 112 1L 2d 542, 547 (1986)), and courts
have no power to create exemption from taxation by judicial
construction (City of Chicago v. Hinois Department of Revenue, 147
HE 2d 484, 491 (1992)).

The burden of establishing entitlement to a fax excmption rests
upon the person seeking it. City of Chicagoe v. Hlinois Department of
Revenue, 147 UL 2d 21491 The burdenis a very heavyonc. The party
clarming an exemption must prove by clear and convincing evidence
that the property in question falls within both the constitutional
authorization and the terms of the statute under which the exemption
1s claimed. See Streeterville Corp. v. Department of Revenue, 186 11k
2d 534, 539-40 (1999) (Harrison, I, dissenting, joined by
McMorrow, 1.). A basis for exemption may not be inferred when
none has been demonstrated. To the contrary, all facts are to be
construed and all debatable questions resolved in favor of taxation
(Follett’s Illinois Book & Supply Store, Inc. v. Isaacs, 27 1. 2d 600,
606 (1963)), and every presumption is against the intention of the
state to exempt property {from taxation(Reeser v, Koons, 34 111 2d 29,
36 (1966)). If there is any doubt as to applicability of an ¢xemption,
it must be resolved in favor of requiring that tax be paid. Streererville
Corp. v. Department of Revenue, 186 1. 2d at 539 {Harrson, J.,
dissenting, joined by McMorrow, 1),

As noted earlier in this opinion, Provena Hospitals has been
granted a tax exemphion by the federal government. There is no
dispute, however, that tax cxemplion under federal law is not
dispositive of whether real property is exempl from property tax
under Iinots law. Sce Eden Retirement Center, Inc. v Department
af Revenue, 213 1L 2d 273, 291 (2004). Similarly, the fact that
Provena Hospitals is exempt from state retailers” occupation, service
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occupation, use and service use taxes does not mean thal the
corperation must likewise be granted an exemption from paying tax
on the real propenty it owns. People ex rel. County Coflector v.
Hopedale Medical Foundation, 46 1. 2d 450, 464 (1970); Willows
v. Munson, 43 1M, 2d 203, 209 (1969); sce Institute of Gas
Technology v. Department of Revenue, 289 111, App. 3d 779, 785
(1997).

Authority to exempt certain real property from taxation emanates
fromarticle X, section 6, of the 1970 Hlinois Constitution (11, Const.
1970, art. 1X, §6). Scction 6 provides that the General Assembly may,
by law, exempt from taxation property owned by “the State, units of
local government and school districts” and property “used exclusively
for agricultural and horticultural societics, and for school, reli gious,
cemetery and charitable purposes.”™ HL Const. 1970, art, IX, §6.

Section 6 is nol selt-executing, Tt merely authorizes the General
Assembly 10 enact legislation cxempting certain property from
taxation. Chicago Patrolmen’s Ass'nv. Department of Revenue, 171
HL. 2d 263, 269 (1996). The General Assembly is not required to
exercise that authority. Where it does elect to recognize an
exemption, 1t must remain within the limitations imposed by the
constitution. No other subjects of property tax exemption are
permiied. The legislature cannot add to or broaden the exemptions
specified in section 6. Chicago Bar Ass 'n v. Departmeni of Revenue,
163 1. 2d 290, 297 (1994),

While the General Assembly bas no authority to grant exemptions
beyond those authorized by section 6, it “may place restrictions,
limitations, and conditions on [property tax} excmptions as may be
proper by general law.” North Shore Post No. 21 of the American
Legion v, Korzen, 38 1. 2d 231,233 (1967). In accordance with this
power, the legislature has elected to impose additional restrictions
with respect to section 67s charitable exemption. Pursuant to section
1565 of the Property Tax Code (35 ILCS 200/15-65 {West 2002y,
eligibility for a charitable exemption requires not only that the
property be “actually and exclusively used for charitable or beneficent
purposcs, and not leased or otherwise used with a view 10 profit,” but
also that it be owned by an institution of public charity or certain
other entitics, including “old people’s homes,” qualifying not-for-
profit health maintenance organizations, tree public libraries and
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historical societies. Chicago Patrolmen’s Ass'n v. Department of
Revenue, 171 1, 2d at 270.

In Methodist Old Peoples Home v. Korzen, 39 11. 24 149, 156-57
(1968), we identified the distinctive charactenstics of a charitable
mstitution as follows: (1) it has no capital, capital stock, or
shareholders; (2) it eamns no profits or dividends but rather derives its
funds mainly from private and public charity and holds them 1 trust
for the purposes cxpressed i the charter; (3) it dispenses charity to all
who need it and apply for it; (4) it does not provide gatn or profit in
a private sense to any person connected with it; and (5) it docs not
appear to place any obstacles in the way of those who need and would
avail themselves of the charitable benefits it dispenses. Methodist Old
Peoples Home v. Korzen, 39111 2d at 157. For purposes of applying
these criteria, we defined charity as “a gift to be applied *** for the
benefit of an indefinile number of persons, persuading them to an
cducational or religious conviction, for their general welfare-or in
some way reducing the burdens of government.” Methodist Old
Peoples Home v. Korzen, 39 1. 2d a1 156-57.

This court has held, on several occasions, that a “hospital not
owned by the State or any other munieipal corporation, but which is
open to all persons, regardicss of race, creed or financial ability,”
qualifies as a charitable institution under llinois law provided certam
conditions arc satisfied. Sec People ex rel. Cannon v, Southern
Ilinois Hospital Corp., 404 111, 66, 69-70 (1949}, There is, however,
no blanket excmption under the law for hospitals or health-care
providers. Whether a particular institution qualifies as a charitable
mstitation and is exempt from property tax is a question which must
be determined on a case-by-case basis. See Copne Electrical School
v. Paschen, 12 TH. 2d 387, 394 (1957).

Provena lospitals clearly satisfies the first of the factors
wleatified by this court in Methodist Old Peoples Home v. Korzen for
determining whether an crgamzation can be considercd a charitable
institution: it has no capital, capital stock, or sharcholders. Provena
Hospitalsalso meets the fourth Korzen faclor, It does not provide pain
or profit in a private sense 10 any person connected with it. While the
record focused on PCMC rather than Provena Hospitals, it was
assumed by all parties during the administrative proceedings ihat
Provena Hospitals’ policies in this regard were the same as those of
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PCMC, and it was stipulated that PCMC diverted no profits or funds
io individuals or entities for their own interests or private benefit.

The Director corrcctly points out that PCMC subcontracted many
of its operations Lo third-party providers, including pharmacy,
laboratory, laundry and MRVCT scrvices; the entire emcrgency
department; and the management, administration, and staffing of
rehabilitation and cardiovascular surgery programs. Oue of those
third-party providers, the one which furnished lab services to PCMC,
was actually owned by Provena Health, Provena Hospitals® parent,
and was operated on a lor-profit basis. While all of the third-pany
providers were subject to a confliet of interest policy designed “to
prevent private imurement and other conduct that may be inimucal to
[the organization’s] mission.” no evidence was presented that any of
them were themselves charities or operated on anything other than a
{or-profit basis. This, however, is not dispositive,

The fact that an organization contracts with third-party, for-profit
providers for ancillary services does not, in itsclf, preclude the
organization from bemng characterized as an institution of charity
within the meaning of scction 15-65 of the Property Tax Code (35
FLCS 200/15-65 (West 2002)). Virtually all charities must coniract
with for-profit vendors 10 one degrec or another in order to carry on
their operations and perform their charitable functions. See [
Colombo, Hosprial Properry Tax Exemption in litincis: Exploring the
Policy Gaps, 37 Loy U. Chi. 1.1 493, 521-22 (2006). The real
concern is whether any portion of the money received by the
organization is permitted to inure to the bencfit of any private
individual engaged in managing the organization. The authority cited
by the Korzen case with respect to the prohibition against private gain
or profit so holds. See Sisters of the Third Order of St. Francis v.
Roard of Review, 231 111, 317, 321 (1907). No privatc enrichment of
that type is evident in this case.

While Korzen factors one and four thus ult in favor of
characterizing  Provena Hospitals as a charitable institution,
application of the remaining factors demonstrates  that the
characterization will not hold. Provena [lospitals plainly fails to meet
the second criterion: its funds are not denived mainly from private and
public charity and held in trust for the purposes cxpiessed in the
charter. They are generaed, overwhelmingly, by providing medical
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services for a fee. While the corporation’s consolidated statement of
operations for 2002 ascribes $25,282,000 of Provena Hospuals
$739,203.000 in total revenue to “other revenuc,” that sum represents
a mere 3.4% ol the Provena’s income, and no showing was made as
10 how much, if any, of it was derived from charitable contributions.
The only chanitable donations documented in this case were those
made to PCMC, onc of Provena Hospitals® subsidiary institutions,
and they were so small, a mere $6,938, that they barely wamrant
nention.

Provena Hospitals likewise fusled to show by clear and
convincing evidence that it satisficd factors three or five, namely, that
it dispensed charity to all who needed it and applied for it and did not
appear Lo place any obstacles in the way of those who needed and
would have availed themselves of the charitable benefits it dispenses.
While the record is filled wiih details regarding PCMC’s operations,
PCMC 15 but one of numerous mstitutions owned and opcerated by
Provena Hospitals. It does not hold title to any of the property for
which an exemption is sought. The actual owner is Provena
Hospitals. As the Director of Revenue expressty concluded, however,
“the record contains no information as to Provena Hospitals’
charitable expenditares in 2002 Department of Revenue v. Provena
Covenant Medical Center, No, (4-PT-0014, slip op. at 15(2004). The
Director reasoned that without such mformation, it 1s simply “not
possible to conclude that the true owner of the property is a charitable
institution as requircd by Hhinois law.” Department of Revenue v.
Provena Covenant Medical Center, No, 04-PT-0014, slip op. at 15
(2004). We tully agree. The appelate count was therefore correct
when it concluded that this aspect of the Department’s decision was
nat clearly erroncous. Sce 384 L App. 3d at 750

As dewailed earlier in this opinion, cligibility for a charitable
exemption under section 15- 65 of the Property Tax Code (35 ILCS
200/15-65 (West 2002)) requires not only charitable ownership, but
charitable use. Specifically, an organization sceking an exemption
under scction 15-65 must establish that the subject propesty is
“actually and exclusively used for charitable or beneficent purposes,
and not leased or otherwise used with a view to profit.” 35 ILCS
200415 65 (West 2002). When the law says that property must be
“exclusivelyused” for charitable or beneficent purposes, it means that
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charitable or beneficent purposes are the primary ones for which the
property is utilized. Sccondary or incidental charitable benehits will
not suffice, nor will it be cnough that the institution professes a
charitable purpose or aspires to using its property to confer charity on
others. “[Sitatements of the agents of an institution and the wording
of its governing legal documents evidencing an intention to use its
properly cxclusively for chartable purposes will not relieve such
institution of the burden of proving that its property actually and
tactually is 50 used.” Merthodist (Md Peoples Iome v. Korzen, 39 111
2d at 157.

in rejecting Provena llospitals’ claim for exempuion, the
Department determined that the corporation also failed to satisfy this
charitable use requirement. As with the issue of charitable ownership,
the appellate court concluded that this aspect of the Department’s
decision was not clearly crroncous. Again we agree.

In explaining what constituies chanty, Methodist Old Peoples
Home v. Korzen, 39 1. 2d at 156-57, appiied the definition adopted
by our court morc than a century ago in Crerar v. Williams, 145 Bl
625 (18933, We held there that

“ ‘charity, in a legal sense, may be more fully defined as
a gift, 10 be applied consistently with existing laws, for the
henefit of an indefinite number of persons, cither by bringing
their hearts under the influence of education or rehigion, by
relieving their bodies from discase, sulfering or constraint, by
assisting them to cstablish themselves for life, or by erecting
or mainiaimng public buildings or works, or otherwise
lessening the burthens of government.” ™ Crerar v. Williams,
145111 at 643, quotimg Jackson v. Phillips, 96 Mass_ 539,556

(1867).
Following Crerar. we explained that“[i]he reason for exemptions
n favor of charitable mstitutions is the benefit conferred upon the
public by them, and a consequent relief, to some extent, of the burden
upon the State to care for and advance the interests ol its citizens.”
People v. Young Men's Christian Ass'n of Chicago, 365 11, 118, 122
(1936). See also People ex rel. Carr v. Alpha Pi of Phi Kappa Sigma
Educarional Ass'n of the University of Chicago, 326 1L 573, 578
(1927) (“The reason for exempting certain property from public taxes
anses from the fact that such property, in lis use for charitable
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purposes, tends to lessen the burdens of government and 1o affect the
general welfare of the public™). Our court continucs to apply this
rationale. See Quad Cities Open, Inc.v. City of Silvis, 208 1. 2d 498,
509-10 (2004).

Conditioning charitable status on whether an activity helps relieve
the burdens on government is appropriate. Afier all, cach tax dobar
fost to a charitable cxemption isonc less doliar affected govemmental
bodics will have to meet their obligations directly. 1f a charitable
institution wishes 1o avatl itself of funds which would otherwise flow
into a public treasury, it is only fiting that the institution provide
some compensatory benefit in cxchange. While Ilinots faw has never
required that there be a direct, dolar-for-dotlar correlation beiween
the value of the tax exemption and the value of the goods or services
provided by the charity, it is a sine gua non of charttable status that
those scekinga charitable exemption be able to demonsirate that their
activities will help alleviate some financial burden incurred by the
affected taxing bodies in performing their govermmental fimetions.

Our state and federal governments have both undertaken to
provide health care for individuals meeting various criteria, To the
extent Provena Hospitals” operations help reduce the burdens faced
by those levels of government in providing health care, 11 may
therefore be appropriate for Provena Hospitals to quality for state and
federal tax exemptions. Those taxes, however, are not at 1ssue here,
and we make no ruling rcgarding them. The case before us is
concerned solely with Provena Hospitals” eligibihity foraproperty fax
exmnpﬁunﬁmwhc43pmrdsofrmﬂcﬂaminlthCNﬂfcmnpkx.ﬁ'
permitied, that cxemption would result in the loss of tax revenue by
the following taxing districts; Champaign County, Champaign
County Forest Preserve District, Commumty College District 5035,
Unit School District 116, Urbana Corporation, Cunningham
Township, Urbana-Champaign Sanitary District, Urbana Park
District, Champaign-Urbana Mass Transit District, and Champaign-
Urbana Public Health District. The record is devoid of findings
regarding any of these taxing bodics or the services and support they
provide to Champaign County residents. As a result, we have no way
to judge how, 1f at all, Provena Hospiials” use of its PCMC property
in 2002 lessened the burdens those bodies would otherwise have been
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required to bear."

We further note that even i there were evidence that Provena
Hospitals used the PCMC property to provide the fppe of services
which the local taxing bodics might find helpful in meeting thewr
obligations to the citizenry of Champaign County, that sall would not
suffice, in itsclf, to meet this requirement. The ferms of the service
also make a difference. As the appellate court correctly recognized,
* ‘services extended *** for value received *¥* do not relieve the
[s]tate of its burden.” ” 384 HI. App. 3d at 744, quoling Willows v.
Munson, 43 111 2d 203, 208 (1969).

The sitvation before us here stands in contrast (o People ex rel.
Cannon v. Southern Ilinois Hospital Corp., 404 L1 66 {1949). In that
casc, the hospital secking the charitable exemption adduced evidence
showing that the county in question did undertake to provide
treatment for indigent residents. The hospital charged the county
deeply discounted rates to treat those patients. Moreover, because the
hospital was the only one in the arca, the court reasoned that tis
acceptance of relicf patients relieved the govermment from having to
transport and pay for the tresrment of those patients elsewhere.
People ex rel. Cannon, 404 0. m 73-74. As & result, the hospital’s
operations could be said 1o reduce a burden on the local taxing body.
No such conclusion was made or could be made based on the record
in this case.

Evenif Provena Hospitals were able to clear this hurdie, there was
ample support for the Department of Revenuc’s conclusion that
Provena failed to meet its burden of showing that 1t used the parcels
in the PCMC complex actually and exclusively for chantable
purposes. As our review of the undisputed evidence demonstrated,
both the number of uninsured patients receiving free or discounted
care and the dollar value of the care they received were de minimus.

“in reaching this conclosion, we do not mean to suggest that Provena
Hospitals® cntitlemem to a charitable property tax exemption was
dependent on its ability to show that its use of the PCMC parcels reduced
the burden on each of the affected taxing disiness. it was, however,
required 1o demonstrate that fis use of the propeny helped alleviate the
financial burdens faced by the county or at least one of the other entities
supportcd by the county’s taxpaycrs.
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With very limited exception, the property was devoted to the care and
treatment of patients in exchange for compensation through private
insurance, Medicare and Medicaid, or dircet payment from the patient
or the patient’s family.

To be sure, Provena Hospitalsdid not condition the receipt of care
on a patient’s financial circumstances. Treatment was offcred to all
who requested it, and no one was turned away by PCMC based on
their inability to demonstrate how the costs of their care would be
covered. The record showed, however, that during the period in

guestion here, Provena Hospitals did not advertise the availability of

charitable care at POMC. Patients were billed as a matter of course,
and unpaid bills were automatically referred to collection agencies.
Hospital charges were discounted or waived only after it was
determined that a patient had no insurance coverage, was not ehigible
for Medicare or Medicaid, lacked the resources to pay the bill
directly, and could document that he or she qualificd for participation
in the mstitution’s charitable care program. As a practical matter,
there was little to distinguish the way in which Provena Hospitals
dispensed its “‘charity” from the way in which a for-profit mstitution
would write off bad debt. Under similar circumstances, our appellate
court has consistently refused to recognize a medical facility’s actions
as the bestowal of charity within the meaning of section 1365 of the
Property Tax Code (35 ILCS 200/15--65 (West 2002). See Riverside
Medical Center v. Department of Revenue, 342 1. App. 3d 603, 608-
09 (2003); Alivio Medical Center v. Department of Revenue, 299 11l
App. 3d 647, 651-52 (1998); Highland Park Hospital v. Department
of Revenue, 155 TIL App. 3d 272, 280-81 (1987). The appellaic
court’s decision in the present case is in accord with this hine of
precedent.

The minimal amount of charitable care dispensed by Provena
Hospitals at the PCMC complex cammot be rationalized on the
grounds that the arca’s residents did not regaire additional scrvices.
For one thing, the argument that there really was no demand for
additional charitable care in Champaign County is onc that Provena
Iospitals cannot comfortably make. That is so because such a
contention, if trite, would bring into question the veracity of the
corporation’s claim that it is committed 10 the values of the Catholie
health-care ministry PCMC was purportedly obligated to advance.
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One of those values was that the mstitution was to

“distinguwish itself by service to and advocacy for those people
whose social condition puts them at the margins of our
socicty and makes them valnerable to discrinination: the
poorf,] the uninsured and the vndennsuared.”

If the number of poor, uninsured and undermsured residents of
Chammpaign County was as insignificant as PCMC’s charitable care
program reflects, the opportunities for Provena Hospnals tofurtherits
mission there would be virmally nonexistent. And if the opportunites
were so limited, it 15 difficolt to understand why Provena Hospitals
would continue to devote its resources to serving that coromunity,
The only plausible explanation would be that its principle purposes
in operating PCMC were, in reality, more texnporal than it professes.

The argument is problematic for other reasons as well, Federal
census figure show that approximately 13.4% of Champaign County’s
more than 185,000 residents have mcomes below the tederal poverty
guidetines. That amounts to nearly 25,000 people. In addition, nearly
20,000 county residents are estimated to be without any health-care
coverage. There is no reason to believe that these groups of indigent
and/or uninsured citizens are any healthicr than the population at
targe. To the contrary, experience teaches that such individuals are
Likely o have significant unmet health-care needs. It Provena
Hospitals were truly using the PCMC complex exclusively for
charitable purposes, one would therefore expect to see a significant
portion of its annual admissions served by Provena Hospitals’
chariiable care policy. Instead, as we have noted, a mere 302 of its
110,000 admissions received reductions in their bills based on
charitable considerations.

Further undermining Provena Hespitals™ claims of chanty 1s that
even where it did offer discounted charges, the charity was often
iHusory. As described earlier in this opinion, uninsured paties were
charged PCMC’s “established” rates, which were more than double
the actual costs of care. When patients were granted discounts at the
25% and 50% levels, the hospital was therefore still able 1o generate
a surplus. In at least one instance, the discount was not applied until
after the patient had died, producing no benefit 1o that patient at all.
Moreover, it appears that in every case when a “charitable” discount
was granted or full payment for a bill was otherwise not recetved, the
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corporation expected the shortfall to be otfset by surpluses generated
by the higher amounts it was able to charge other users of'its facilities
and services. Such “cross-subsidics™ are 4 pricing pohicy any fiscally
sound business enterprise might employ. We cannot fault Provena
Hospitals for following this strategy, and there is no question that an
mstirution 1s not ineligible for a charitable exemption simply because
those patients who are able to pay are required to do so. Sisters of the
Third Order of S1. Francis v. Beard of Review, 231 111 317, 32]

(1907). We note mercly that such conduct is in no way indicative of
any form of charitable purpose or use of the subject property.”

The minimal amount of free and discounted carc provided at the
PCMC cannot be excused under the theory that aid to indigent
persons 1s nol a preraquisite 10 charity, In the comtext of muntcipal
taxation, we recently reatfirmed that, under Hhinois Taw, charity s
not confined to the relief of poverty or distress or to mere almsgiving”
but may also melude gifis to the general public use from which the
rich as well as to the poormay benefit. Quad Cities Open, Inc. v. City
of Silvis, 208 1L 2d 498, 510-11 {2004), quoting People v. Young
Men's Christian Ass’n of Chicago, 365 L 118, 122 (1936). Itis a
fundamental principle of law, however, that a gift is “a voluntary,
gratuitous transter of property by onc to another,” and that “[ijt is
essential 10 a gift that it should be without consideration.” Martin v.
Meartin, 202 1. 382, 388 (1903). When patients are treated for a fee,
consideration is passcd. The treatment therefore would not qualify as
a gift. I it were not a gifi, 1t could not be charitable.

Provena Hospitals argues that the amount of free and discounted
carc it provides 10 sell-pay patients at the PCMC complex is not an
accurate reflection of the scope of its charitable use of the property.
In its view, its treatment of Medicare and Medicaid patients should
also be taken into account because the payments it receives for

"Some commenttors have been more poimed in assessing the
charitable nature of this practice. See M. Bloche, Health Policy Below the
Waterline: Medical Care and the Charitable Fxemption, 80 Mimn. L. Rev.
299355 (1995) (“the imagery of charity rings hoilow when It comes to
hospitals™ because. most obviousty, “the free care provided by nonprofit
hospitals i1s financed largely by private pavers, who are bardly inspired by
donative benevolence™).
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treating such paticnts do not cover the full costs of care. As noted
earlier in this opinion, however, participation 1 the Medicare and
Medicaid 1s not mandatory. Accepting Medicare and Medicaid
patients 1s optional. While it is consistent with Provena Hospitals®
mission, it also serves the orgamzation’s fipancial nrerests. In
exchange for agrecing to accept less than its “established” rate, the
corporation receives a reliable stream of revenue and is able o
generate income {rem hospital resources that might otherwise be
underutilized. Participation in the programs also enables the
institution to qualify for faverable treatment under federal tax faw,
which is governed by different standards.

Mindful of such considerations, our appellate court has held that
discounted carc provided to Medicare and Medicaid patients is not
considered charity for purposcs of assessing chgibility for a property

lax exemption. See Riverside Medical Center v. Department of

Revenue, 342 Tl App. 3d at 610; see also Alivio Medical Center v.
Department of Revenue, 299 1. App. 3d at 651-52 {chanitable real
estate exemption denied 10 medical center where, inter alia, most of
the center’s revenue was denived from patient fees and the majority
of those fees were Medicaid payments). Similarly, the Catholie
Health Association of the United States, one of the signatories to a
fricnd of the court brief filed in this case in support of Provena
Hospitals, does not include shortfalls from Medicaid and Medicare
payments in its definttion of charity. Provena Health uself adopted
this view. The consolidated financial statements and supplementary
information it preparced for itself and its affiliates for 2001 and 2002
did notidentify any costs or charges icurred by POMC in connection
with subsidizing Medicaid or Medicare patients in its explanation of
“charity care.” That being so, it can scarcely complain that such costs
and charges should bave been included by the Department in
cvaluating Provena Hospitals® charitable contributions.

Y1t would, in fact, be anomalous to characterize services provided to
Medicare and Medicaid patients as charity. That is so becavse, as the
Department correctly points out, charity is, by definition, a type of gift and
gifts, as we have explained, mast, by definition, be gratuitous. Hospitals do
not serve Medicare and Medicaid patients gratuitously. They are paid to do
S
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Provena Hospitals asserts that assessment of its charitable
endeavors should also take into account subsidies it provides for
ambulance service, its support of the crisis nursery, donations made
to other not-for-profit entitics, volunteer initiatives il undertakes, and
support it provides for graduate medical education, behavioral health
services, and emergency scrvices training. This contention 1s
problematic for several reasons. First, while all of these activities
unguestionably benefit the community, community benefit is not the
test. Under IHinois law, the issue s whother the property at issue 1s
used exclustvely for a charitable purpose.””

Provena Hospitals’ decision to make charitable contsibutions to
other not-for-profit cntitics does not demonstrate an exclusively
charitable use of the PCMC complex. Indeed, it tells us nothing about
the use of the property at all. It is relevant only with respect to the
question of how Provena Hospilals elected 1o disburse funds
generated by the facility. That, however, is not dispositive. The
critical issue is the use to which the propenty itseH is devoted, not the
use 10 which income derived from the property is employed. Sec City
of Lawrenceville v. Maxwell, 6 1. 24 42, 49 (1955); scc also People
ex rel. Goodman v. University of Hlinois Foundation, 388 111, 363,

"IMineis’ charity reguirements distingush our property tax exemption
standards from the requircments a hospital must meet in order to qualify for
tax-cxempt status under the Internal Revenue Code. When the Medicare
and Medicaid programs were being established in the late 19605, there was
concern that many hospitals would lose their federal tax exempt status
because there would no longer be sufficient demand for charity care 10
satisfy IRS requirements. In response, the IRS loosened its previous
standards, under which hospitals were required tw provide financial
assistance to those who could not afford 10 pay for services, and began to
measure a hospital’s chigibility for tax exemption by utihzing other
“commupity benefit” factors. Adoption of this community benefit standard
“abandoned charity care as the wuchstone of exemption at the federal
fevel” See 37 Loy. U. Chi. LE at 497, llhnois has pot adopted this
approach. Ahthough our General Assembly now requires certain hosputals
in IMinois 1o file annual “commumty benetits plans” with the Ulinois
Attorney General’s office (sce 210 HL.CS 7671 er seg {West 2006)) that
requirerment 15 not part of the Property Tax Code and does not purport 1o
alter Hhinois law with respect to property tax exemptions.
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374 (1944) (“the test [is] the present use of the property rather than
the ultimate use of the procecds derived from the property sought 1o
be exempted”)."

With respect to the ambulance subsidy, the costs for most patients
who were transported by ambulance appear to have been covered by
third-party insurers. The deficit claimed by Provena may therefore
result primarly from the reduced rates insurers are allowed to pay,
something which clearly would not qualify as charnitable in nature.
How much, if any, i1s attributable 1o free or discounted service
provided to those who could not afford to pay is not apparent from

the record.” We further note (1) that there is no evidence that any of

the 43 parcels for which an exemption is sought was cver used
directly or indirccily for the ambulance service, and (2) that the
ambulancce scrvice provided noncharitable benefits to the institution.
ftcomplemented PCMC’s emergency room, which it was required by
law to provide and which was operated by a for-profit corporation,
and enhanced PCMC’s ability to fill its beds and coverits fixed costs.

The volunteer classes and services cited by Provena Hospitals
meluded such items as free health screemings, wellness classes, and
classes on handling grief. Agiin, while beneficial to the community,
they were not necessarily charitable. Privaice for-profit companies
frequently offer comparable services as a benefit for employees and
customers and a means for gencrating publicity and goodwill for the
organization.'®

The behavioral health subsidy listed by Provena Hospitals

“Even as to the nature of Provena Hospitals, the donations teil us little.

Charitable contributions, after all, can be made by anyone. They are not the

exclusive or even the primary domain of charitable organizations.

“"We do know from testimony presented by POMC”s chief financial
officer at the administrative hearing that nope of it involved Medicaid or
Medicaid patients.

"““That such programs can scrve as an effective advertising tool was well
understood by POCMC™s management, which explained that part of the
reason for the programs they offered was to let the community know
“where they can go for services 1f they need more heahl care.”

-
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mvolved operation of two shelters, onc primarily for adult men and
the other for unaway teens. These shelters do notappear 1o have been
located on the PCMC complex, and the connection between the
medical services offered at PCMC and the operation of the shelters
was not explained. So far aswe can tell, the only relationship between
the PCMC complex and the shelters is that PCMC’s owner helped
support the shelters financially. As in the case of donations to other
charitable orgamzations, however, that docs not demonstrate that the
subject property 1s used exclusively for charitable purposes.

The amount Provena Hospitals devoted to emergency medical
services suffers from similar problems, These services, which were
described as training “prehospital responders and providers in how to
most effectively respond to patients in necd as they are responding
and transporting those patients to the hospital,” are furmshed to
“about 175 different agencics throughout Central {llinois.” There 1s
no indication that any of that training actually occurs on the premises
of the PCMC complex. Indeed, from the record before us, we cannot
11l whether any of this training even occurs in Champaign County.

Provena Hospitals’ reliance on this expense is problematic for
other reasons as well. None of the taxing bodies affected by the
exemption sought by Provena here is claimed to be responsible for
training health-care professionals, and they are cerlainly not
responsible for traiming health-care professionals outside their
jurisdictions. As a result, Provena Hospitals® decision to support this
training does not relieve any of these taxing bodies of any burden they
would otherwise be reguired to bear. Another key element for charity
eligibility is therefore absent. We further note that the dectsion to
train “‘prehospital responders and providers” 1s not necessarily
altruistic. In a competitive health-carc environment, it may be an
effective means for increasing awareness of the hospital, encouraging
others outside the immediate community {0 usc is services.

Provena Hospitals™ rcliance on expenses associated with the
medical residency program is also problematic. The record indicates
that the program is run by the University of Hlinois and that Provena
Hospitals receives reimbursement for participating in 1. Although the
corporation apparently does not believe that the reimbursement
covers the full actual costs of its affiliation with the residency
program, PCMC’s president and chief operating officer, who testified
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about this item at the administrative hearing, did not explain how the
claimed shortfall was computed. We note, moreover, Lhat in addition
10 generating direct payments from the University, Provena Hospitals’
participation in the program unquestionably adds to PCMCs prestige
and enables it to supplement its medical stalf with well-trained, if
inexperienced, physicians. While we cannot exclude the possibility
{hat there is some charity in this relationship, it is difficult to know in
which dircetion such charity flows, [rom Provena Hospitals to the
University of Tllinois or vice versa.

That leaves only the $25.851 Provena Hospitals atiributes to Ccrisis
nursery services and support. The nursery services o which Provena
Nospitals refers arc provided by the Crisis Nursery in Urbana. Crisis
Nursery is a separate pot-for-profit entity. Although some PCMC
employees scrve on its board of directors, it has no corporate
affiliation with PCMC or Provena Health. Crisis Nursery paxd to
construct the facilities it uses and maintains its own staff. The land on
which its facilities are situated is, however, owned by Provena
Health. Provena Health allows Crisis Nursery use of the land under
a long-term lease for a nominal rent of $1 per year. Provena also
furnishes various in-kind services to the nursery including telephone
service, utilitics, building and grounds maintenance, laundry, meals,
vecasional medical consultations for children using the nursery, and
meceting space at PCMC for meetings and other events. In addition,
Provena Hospitals periodically helps sponsor fund raising events held
by the Crisis Nursery.

As its name implics, the Crisis Nursery provides a temporary
haven tor young children whose families are expeniencing some form
of crists. When parents reach the point, for whatever reason, that they
are incapable of caring for their children or pose a threat to their
children’s well-being, the Crisis Nursery will take the child in
temporarily. It sometimes also admits children when mothers who are
mnaking the transition from welare 1o the work force need child
assistance in order to manage their work schedules. The goal, always,
is to proteet children from situations in which they may be at
heightened risk of abuse or neglect.

The Crisis Nursery is designed for infants and children up to age
five. The facility allows children to stay overnight, if necessary, for
up to three days, thouph fonger stays are sometimes permitted. During
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these stays, the Crisis Nursery feeds and bathes the children and
provides them with “developmentally appropriate activities.” Post-
visit family support services are offered in order to help tmprove
parenting skills and stabilize children’s home environments. The
Crisis Nursery also serves as a conduit for varions social services {or
poor families and children in need,

Of the 43 real estate parcels involved in this, the four utilized by
the Crisis Nursery may have the strongest claim on being used
exclusively for charitable purposces. Even ifwe assume an exclusive
charttable use to have been established, however, it would not aid
Provena Hospitals’ position. Charitable use of these four parcels
would not, under any legal theory, be sufficient to also confer a
charitable ¢xcrnption on the remaining 39 parccls comprising the
PCMC complex. Moreover, even as to these four parcels, the claim
for exemption must fail. That is so because a critical qualification for
the exemplion is absent. For the reasons set forth carlier in this
opimnion, Provena lospitals, the actual owner of the four parcels,
failcd to meet its burden of cstablishing that it is a charitable
nstitution. Without charitable ownershipas well as charitable use, no
exemption 1s permiticd. The Depariment of Revenue was therefore
correct when 1t demicd Provena Hospitals® request for a charitable
exemplion as o any of the 43 parcels comprismg the POMC
complex.

We likewise find no error in the Department of Revenue’s
rejection of Provena Hospitals” request for a religious exemption
under section 15-40{a)}1) of the Property Tax Code (35 TLCS
200/15-40(a)(1) (West 2002)). To qualify for an excmption under
that slatute, the property in question must be used exclusively for
religious purposes. There 1s no all-inclusive definition of religious
purpose for tax cases. Whether an entity has been organized and
operated exchusively for religious purposes is determined from its
charter, bylaws, and actual method and facts relating to its operation.
See Fairview Haven v. Department of Revenue, 153 11 App. 3d 763,
774 (1987), citing Scriprure Press Foundation v. Annunzio, 414 il
339, 349 (1953). As with the claim for a charitable cxemption, it was
Provena Hospitals’ burden to show, by clear and convincing
evidence, that it satisficd these requirements. As with its claim for a
charitable exemnption, it failed to do so.
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Provena Iospitals’ claim to a religions exemption is founded
Jargely on the proposition that it is, itself, a ministry of the Catholic
Church. A threshold problem with this argument is that the facts cited
to support it pertain to PCMC, not Provena Hospitals. According to
evidence presented in the administrative proceeding, which we cited
carlier in this opinion, the articles ol consolidation adopted when
Provena Hospitals was formed state that its purpose is 1o “coordinate
theactivitics of Provena Hospitals” subsidiaries or other organizations
that are affiliatcd with Provena Hospitals as they pursue their
religions, charitable, educational and scientific purposcs™ and “to
offerat all imes high quality and cost effective healthcare and human
serviees (o the consuming public.” While there is plainly a religious
component to this mission, advancing religion is not identified as the
corporation’s dommant purpose.

Provena Hospitals suggests that we cure this evidentiary problem
by imputing the religious values underlying the church’s suppost of
PCMC to Provena Hospitals itself. But we can no more do that than
we could deern the comoration a charity based on what PCMC alone
did. Such i course would require that we resolve facts and debatable
questions m favor of cxemption. The law requires just the opposite.

Even if Provena Hospitals could overcome this obstacle, its claim
to a religious cxemphon for the 43 parcels al issue in this case would
fail. Religious purpose is not determined solely by the professed
motives or beliefs of the property’s owner. A court must also take
mto account the facts and circumstances regarding how the property
15 aclually used. See People ex rel. McCullough v. Dewische
Fvangelisch  Lutherische  Jehovah  Gemcinde Ungeaenderter
Augsburgischer Confession, 249 10. 132,136 (1911). As the appellate
court recently obscrved, intentions arc not enough. We must ask
whether, in actuality or practice, the building is used primarily for a
religious purposc.“Inasense, cverything a deeply devout person does
has a religious purpose,” the court explained,

“[blut if that formulation determined the exemption from
property taxcs, religiouns identity would effectively be the sole
criterion. A church could open a restaurant, for instance, and
because waiters attempted to evangelize customers while
takmg their orders, the restaurant would be exempt. But the
operation of a restaurant 1s not necessary for evangelism and '
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religious instruction, although, like any other social activity,
it can provide the occaston for those religions purposes.” Sec
Faith Builders Church, Ine. v. Department of Revenue, 378
HI App. 3d 1037, 1046 (2008) (denying a religious exemplion
for property used by a church group for a fee-based day-care
center serving infants, toddlers and preschool children).

In this case, the record clearly established that the primary
purpose for which the PCMC property was used was providing
medical care Lo patients for a fee. Although the provision of such
medical scrvices may have provided an opportanily for various
individuals affiliated with the hospital to express and to share their
Catholic principles and beliefs, medical care, while potentially
miraculous, is not intrinsically, nccessanly, or even normally
religious in nature. We note, morcover, thal no claim has been made
that operation of a tee-based medical center is in any way essential o
the practice or observance of the Cathohe faith.

Provena Hospitalsargues that religious institutions alone have the
right 1o assess the religious nature of their activities and that courts
may not second-guess those assessments without violating
constitutional guarantees regarding the free exercise of religion (sec
1i). Const. 1970, art. 1, §3; U.S. Const., amend. 1) If Provena
Hospitals” argument were valid, it would mean that the church rather
than the judiciary is the ultimate arbiter of when and under what
circumstances church property is exempt from taxation under the
constitution and statutes of the State of Hlinois. Provena llospitals has
not cited any autharity to support such a claim, nor was it raised by
Provena Hospitals in its petition for leave 1o appeal. 1t 15 therelore not
properly before us. See Vine Streer Clinic v. HealthlLink, Inc., 222 1]
2d 276, 301 (20006, People v. Whitfield, 228 111 2d 502, 509 (2007).

CONCLUSION
For the foregoing rcasons, the Departiment of Revenue properly
denied the charitable and religious property tax exemptions requested
by Provena Hospitals in this case. The judgment of the appellate count
reversing the circuit court and upholding the Department’s decision
is therefore affirmed.
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Affirmed.

JUSTICES KILBRIDFE and GARMAN tock no parl in the
consideration or decision of this case.

JUSTICE BURKE, concurring 1 part and dissepung i part;

Ijoin that portion of the plurality opinion affirming the Dircetor’s
decision that Provena failed to demonstrate it was a charitable
institution based on the madequacy of the record in this case. Slip op.
at 16-18.

I also join that portion of the plurality opinion affirming the
Director’s decision that Provena failed to demonstrate it was entitied
o a religious exemption based agam on the lack of safficient
evidence in the record. Slip op, at 30-32,

I write separately, however, becausc | cannot join that portion of
the plurality opinion addressing charitable use.

Without citation to authority, the pluratity holds that Provena
Hospital’s use of the property in 2002 was not a “charitable vse”™
because the charity care provided was de minimus. Specifically, the
phurality concludes that “there was ample support for the Departiment
of Revenue's conclusion that Provena fasted to meet its burden of
showing that it wsed the parccls in the PCMC complex actually and
exclusively tor charitable purposes. As our review of the undisputed
evidence demonstrated, both the number of uninsured patents
receiving free or discounted care and the dollar value of the care they
received were de minimus.” Ship op. at 21. | disagree with this
rationale. By imposing a quantum of care requirement and monetary
threshold, the plurality 1s injecting stself into matters best left 10 the
legislature.

The legislature did not set forth a monctary threshold for
evaluating charitable use. We may not annex new provisions or add
conditions to the language of a statate. Hines v. Department of Public
Aid 221 HE 2d 222,231 (2006). Yet, this is exactly what the plurality
does. The Michigan Supreme Court in Wexford Medical Group v.
City of Cadillac, 474 Mich, 192, 713 N.W.24d 734 (2006}, aptly sct
out this principle. In Wexford, the court held that “there can be no
threshold {dollar amount of {ree medical services provided] imposed
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under the statute. The Legislature provided no measunng device with
which to gauge an institution’s charitable composition, and we cannot
presuppose the existence of one. To say that an ipstitution muost
devote a certain percentage of its time or resources to chantly before
it merits a tax exemption places an artificial parameter on the
charitable institution statute that is unsanctioned by the Legislatore.”
Wexford, 474 Mich, at 213, 713 S W.2d at 745.

Not only did the Wexford court reject a monetary threshold
because it was not provided for in the statute, the court also believed
it would be unwise to impose sach a requirement, finding that such
arequirement “would be, by iis very nature, quite arbitrary.” Wexford,
474 Mich. at 213, 713 5. W.2d at 745. In addition, the coun stated:

“As petitioner aptly pointed out, there are multiple reasons
why inventing legislative intent in this regard would be
ill-advised and most unworkable. In fact, the diffhiculies with
formulating a monetary threshold illuminate why sctiing onc
is the Legislature’s purview, not the courts”. To sct such a
threshold, significant questions would have 1o be grappled
with. For instance, a court would have to determmne how to
account for the indigent who do not identfy themselves as
such but who nonetheless fail to pay. A court would have to
determine whether facilities that provide vital healih carc
should be treated more leniently than some other type of
charity because of the nature of 1ts work. or even it a health
care provider m an underserved arca, such as petitioner, 18
more deserving of exemption than one serving an area of
lesser need. A court would need to consider whether 1o
premise the exemption on whether the nstitunon had a
surplus and whether providing below-cost care constitutes
charity. Clearly, courts are uncquipped to handle these and
niany other unanswered questions. Simply put, these are
matters for the Legistature.” Wexford, 474 Mich. a1 214, 713
S.W.2d at 745-46.

The Wexford court concluded: *[1]t does not follow that an insitution
must present evidence of a particular level of charitable care because
there is no such threshold level contained n the statute. And we
refuseto create one.” (Emphasis omitted.} Wexford, 474 Mich. at 220,
713 S.W.2d at 748.
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Swmilarty, in Medical Center Hospital of Vermont, Inc. v. City of
Burlington, 152 Vi. 611, 566 A2d 1352 (1989), the Vermont
Supreme Court, 1n rejecting the taxing authority’s argument that the
amountof frec care dispensed must exceed revenues, concluded there
was nothing in any Vermont case that required an instifution o
dispense any free care to qualify as charitable for purposes of the
charttable property tax cxemption. Medical Center Hospital of
Vermont, 152 Vt. at 616, 566 A.2d at 1354, In fact, the court had
previously held that * *[t}he fact that none of its paticnls are cared for
without charge does not deprive [an institution] of its charitable
feature.” [Citation. ] (Emphasis omitted.) Medical Center Hospital of
Vermont, 152 Vit. at 616, 566 A2d at 1355. The cowrt further
concluded, “[This statc has never required a certain pereentage of
free care to be rendered before finding an organization lo be a
tax-exempt charity ***” Medical Center Hospital of Vermont, 152
Vi, at 616, 566 A.2d at 1355, The court declared: “In our opinion,
peggng charitability to a stated amount of free care renderced would
not be workable in determinating an organization’s taxable status.
Instead, uncertainty would reign *** > Medical Cemer Hospital of
Vermont, 152 V1. at 616, 566 A.2d at 1355, Rather, “[t]he better
inquiry, H seems to us, is the on¢ used by the trial court in this case:
whether health carc was made available by the plamntff to all who
needed 1, regardless of their ability to pay.” Medical Center Hospital
of Vermont, 152 Vt. at 617, 566 A 2d at 1355,

In addition to the difficultics in formulating a monetary threshold
pointed out by the Wexford coun, the Medical Center court noted
another problem that would be encountered if a quantum approach is
imposed- uncertainty. Specifically, taxability would necessarily be
determined on a year to year basis, depending upon economic [actors
which are not in the control of an organization. Medical Center
Hospital of Vermont, 132 VI, at 617, 566 A2d at 1355. The court
statcd: “As plaintift pomted om at wial, if the economy in the
Burlington area were to fall off dramatically and unemployment to
soar, fewer people would be covered by health care insurance through
employers and, consequently, more free care would be rendered to
those in need. Should the economy make a tumaround the following
year, the amount of free care given might fall again should
unemployment levels drop.” Medical Center Hospital of Vermont,
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152 Vi at 617 n.3, 566 A.2d at 1355 n.3. Sec also City of Richmond
v. Richmond Memorial Hospital, 202 Va_ 86,90, 116 . E2d 79, 81-
82 (1960) (A tax cxemption cannot depend upon any such vague and
llusory concept as the percentage of free service actually rendered.
This would produce chaotic uncertamty and mfinite confusion,
permitting a hodgepodge of views on the subject. Thus there would
be no certainty nor uniformity m the application of the section
involved™).

I find these authorities persuasive, | do not believe this court can,
under the plain language of section 15-65, impose a quantum of care
or monetary requirement, nor should it invent egistative intent in this
regard. Sctting a monetary or quantum standard is a complex decision
which should be Ieft to our legislature, should it so choose. The
plurality has set a quantum of care requrement and monetary
requirernent without any guidelmes. This can only cause confusion,
speculation, and vncertainty for everyone: institations, taxing bodies,
and the courts. Because the plurahity imposes such a standard, without
any authority to do so, [ cannot agrec with 1t.

1 also disagree with the plumhity’s conclusion that Provena
Hospitals was “required to demonstrate that its use of the property
helped alleviate the financial burdens faced by the county or at least
one of the other entitics supported by the county’s taxpayers.” Slip
op. at 20 n.10. Alleviating some burden on government is the reason
underlying the tax cxemption on properties, nol the test for
determining eligibility. Despite acknowledging this (shp op. at
19-20), the plurality converts this rabionale inte a condition of
charitable status. I neither agree with this, nor do 1 belteve that
Provena Hospitals falled to show it alleviated some burden on
govermment,

In Wexford, the count, stimilar to the plurality, defined charity as:

[ Charity] ¥** [is] a gift, 1o be applied consistently with
cxisting laws, for the benefit of an indefinite number of
persons, cither by bringing their minds or heants under the
influence of education or religion, by relieving their bodies
from disease, suffering or constraint, by assisting them to
cstablish themselves for life, or by erecting or maintaining
public buildings or works or otherwise lessening the burdens
of government.” ” Wexford, 474 Mich. at 211, 713 N'W.2d at
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744, quoting Retirement Homes of the Detroit Annual
Conference of the United Methodist Church, Inc. v. Syfvan
Township, 416 Mich. 340, 348-49, 330 N.W.2d 682, 686
(1982), quoting Jackson v. Phillips. 96 Mass. 539, 5560
(18673.
See slip op. at 19, quoting Crerar v. Williams, 145 1l at 643, quoting
Jackson v. Phillips, 96 Mass. 539, 556 (1367).

The Michigan court then coneluded: “Implicit in the definition is
that relieving bodies from disease or suffering is lessening the burden
of government.” (Emphasis omitted ) Wexford, 474 Mich. at 21 9,713
N.W.2d at 748. That court specifically held that “petitioner does not
have to prove that its actions lessen the burden ol government.
Rather, it has to prove, as it did, that it ‘reliev{es] their bodies from
disease, suffcring or constraint,” which is, by its nature, a lessening of
the burden of government.” Wexford, 474 Mich. at 219, 713 N.W.2d
a1 748, 1 believe the Michigan Supreme Court’s conclusion 1s correct.
While “lessening the burden of government” is a component of the
definition of chanty, it is inextricably tied to Lhe public pohicy
justifying the exemption itself and is not a requirement  for
demonstrating entitlement to the exemption. The plurality here emrs
in requiring Provena Hospitals to specifically demonstrate some
burden of government it relieved. There is no such requircrnent.

For the above reasons, 1 cannot join in the charitable use portion
of the plurality opinion. 1 notc that the discussion of charitable use
does not command a majority of the court and, therefore, is not
binding under the doctrine of starce decisis.

JUSTICE FREEMAN joins in this partial concuirence and partial
dissent.
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Backgrennd: Nonprofit corporation appealed de-
cision of Board of Tax Appeals affirming tax com-
missioner's denial of tax cxempt status to certain of
its real property.

Holding: The Court of Appcals, Lazarus, J., held
thal real property [eased by nonprofit corporation to
another nonprofit corporation for operation of a day
care venter was put to a charitable use, and thus
property gualified for tax cxcmption status.

Reversed and remanded.
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revitalizing an cconomically depressed neighbor-
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charged the same tuition, and a sliding fee scale
was not offered to accommodate disparate income
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Board of Education,

OPINION
LAZARUS, 1

*1 1% 1} Appellant, Miracit Development Corpora-
tion, Inc. (“Miracit™), appeals the decision of the
Board of Tax Appeals (“BTA™} denying tax cxempt
status 10 certain real property owned by Miracit.
For the reasons that follow, we reverse the decision
of the BTA and remand the matter for further pro-
ceedings.

{1 2} Miracit is an Ohio nonprofit corporation ori-
ginally formed by the Living Faith Apostolic
Church us a faith-based community development
carporation and is recognized by the Internal Rev-
enue Service (“1RS™) as a S01{c}3) organization.
The specific purpose of Miracit, as set forth in its
artieles of incorporation, is to “assist and promote
the well-being of the residents of deteriorated and
economically depressed neighborhoods in the
Cotumbus inner city” by engaging in such activities
as housing development and redevelopment, eco-
nomic deveiopment, job training, and recreational
improvements. In furtherance of that goal, Miracit
formed an independent nonprofit corporation, FCl,
Too, Inc., ("FCI, Too™, the cxpress purpose of
which, as set forth in FCI, Too's articles of incor-
poration, is to operate a day care center for chil-
dren. FCL Too is also recognized by the IRS as
501{c)(3) organization.

{% 3} On January 12, 2001, Miracit purchased an
existing day care facility in the revitalization arca.
¥CI, Too leased the property from Miracit in order
to operate the day care center. The five-year lease
agreement required FCI, Too to pay Miracit annual
rent of $60,000 in year one, $64,000 in years two
and three, and $68,000 in years four and five,

{1 4} Tn December 2001, Miracit filed an applica-
lion secking reat property tax exemption for the day
care facility for tax year 2001 and remission of
taxes and penaliies for tax year 2000; however, the
apphication was nol received by the tax COTNHIS-
sioner until Japuary 8, 2002, As Miracit fatled to
specify in the application the statatory basis under
which it sought exemption, the commissioner con-
sidered R.C. 570912 and 5709121 as possible
grounds for exemption. Because Miracit did not
own the property as of the 2001 tax lien date, Janu-
ary 1, the commissioner determined that he could
not consider the exemption for 2081 or prior tax
years; accordingly, he considered the exemption for
tax year 2002 only. The commissioner ultimately
concluded that the property was not entitled to ex-
emption.

19 5} Thereafter, Miracit appealed the commission-
er's decision to the BTA and, on June 25, 2003, a
hearing was conducted on the matier. On February
27, 2004, the BTA affirmed the commissioner's de-
cision denying the exemption for 2002

1€ 6} Miracit appeals the BTA's determination and
sets forth the following ten assignmentds of error:

1. The Board of Tax Appeal erred to the prejudice
of appellant when it determined, as a matter of law,
or issuc of fact, that the day carc facility in question
is not charitable as that concept has been construed
under section 57.09.121(A)2) [sic} of the Ohio Re-
vised Code.

*2 2. The Board of Tax Appeal erred to the preju-
dice of the appellant when it determined, as a mat-
ter of law, or issue of fact, that the real property af
issue was not used by Miracit, or by another institu-
tion under a coniract with Miracit, for a charitable
and/or public purpose.

3. The Board of Tax Appeal ered to the prejudice
of the Appellant when i1 determined, as a matter of
Iaw, or issuc of fact, that the real property at issue
was not made available to FCI, Too, Inc. for the
limited purpose of furtherance of one of Miracit's
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poals-creation of & day care for low income resid-
ences [sicl.

4. The Board of Tax Appeal erred to the prejudice
of the Appellant when it determined, as a matter of
faw, or issuc of fact, that the lease between Miracit
and FCI, Too, [nc. was for profit.

5. The Board of Tax Appeal crred to the prejudice
of the Appeliant when it defenmined, as a matter of
law, or issue of fact, that the lease al issug was a
traditional commercial leasc rather than mercly a
vehicle 1o pay the mortgage and related property
expense.

6. The Board erred to the prejudice of the Appellant
when it determined, as & matter of law, or issue of
fact, fhat the lease al issue generated rental income.

7. The Board of Tax Appeal erred in that it failed to
give proper weight te the cvidence offered by
Miracit regarding the nature and scope of the fease
at issue.

&, The Board of Tax Appeal erred in that its de-
cision js not supported by applicable legal authority
ang said decision is not based on relevant, credit-
able [sic) and reliable facts.

4. The Board of Tax Appeal erred in that its de-
cision is unreasonable, arbitrary, and eapricious,
exceeds its power, and s apainst the manifest
weight of evidence.

10, The Board of Tax Appeal crred in that its de-
cision is an abuse of its discretion.

£4 7} Miracit concedes in its briel that its ten as-
signments of error are interselated and essentially
present one argument; accordingly, we will address
the assignments of crror together. In e¢ssence,
Miracit argues that the BTA erred in denying tax
exempt status to the day care facility under R.C.
S$70%.12 and 5709.121. An appellate court may ve-
verse a decision of the BTA only “when it affirmat-
ively appears from the record that such decision is
unreasonable or unlawful” Win Co. v, Hamilton

Cty. Bd of Revision (1991), 61 Ohjo St.3d 155,
157, 573 N.E.2d 661. It is not the function of an ap-
pellate court to substitute its judgment for that of
the BTA on factual issues.  Bethesda Heathcare,
Ine, v. Wilkins, 101 Ohio St.3d 420, 806 N.E.2d
142, 2004-Ohio-1749, at ¥ 18. However, the BTA's
factual determinations must be supported by suffi-
cient probative evidence. Id., citing Hawthorn Mel-
lady, Inc. v. Lindley (1981}, 65 Ohio St.2d 47, 417
N.E.2d 1257, syllabus.

{1 8} In Ohio, alf real property is subject to taxa-
tion, except that which is expressly exempted. R.C.
5709.01¢A). The General Assembly's authority to
exempt property is derived from Section 2, Article
XII of the Ohio Constitution, which provides, i
relevant part, that “[wlithout Iimiting the general
power, subject to the provisions of Article T of this
constitution, to determine the subjects and methods
of taxation or exemptions therefrom, gencral laws
may be passed to exempt * * * institutions used ex-
clusively for charitable purposes * * *." The ra-
tionale justifying the granting of an exemption is
that “there is a present benefit to the general public
from the operation of the charitable institution suf-
ficient to justify the loss of tax revenuc.” White
Cross Hosp. Assn. v. Bd. of Tax Appeals (1974), 38
Ohio St.2d 199, 201, 311 N.E.2J 862. Excmption
from taxation is the exception to the general rule,
and statutes granling exemptions must be strictly
construcd.  Seven Hills Schools v. Kinney (1986),
28 Ohio $t.3d 186, 503 N.E.Zd 163. The burden
rests with the party claiming an exemplion to
demonstrate that the property qualifies for the ex-
emption. True Christianity Evangelism v, Zaino
£2001), 91 Ohio SL.3d 117, 118, 742 N.E.2d 638,
eiting OCLC Onfine Computer Library Center, Inc.
v. Kinney {1984), 11 Ohio St.3d 198, 201, 464
N.E.2d 572,

*3 {493 R.C.5709.12(B) states, in pertinent part:

* = * Real and tangible personal property belonging
10 institutions that is used cxclusively for charitable
purposes shall be exempt from taxation * * *.
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{4 103 R.C. 3709.121 provides:

Real property and tangible personal property be-
longing to a charitable or educational institution or
1u the state or 4 political subdivision, shall be con-
sidered as used exclusively for charitable or public
purpeses by such institution, the state, of political
subdivision if it meets one of the following require-
MERs:

{A) Tt is used by such institution, the state, or pohit-
ical subdivision, or by one or more other such insti-
tutions, the state, or political subdivisions under a
lease, sublease, or other contractual arrangement;

(1Y As a community or area cenler in which
presentations in music, dramatics, the arts, and re-
lated ficlds are made in order to foster public in-
terest and education therein;

{2} For otlter eharitable, educational, or public pur-
poses;

(B) It is made available under the direction or con-
rrol of such institution, the state, or political subdi-
vision for use in furtherance of or incidental fo its
charitable, educational, or public purposes and not
with the view to prefit.

{% 11} The Chio Supreme Court explained the in-
terplay between the foregoing statutes in Episcopal
Parish of Christ Church, Glendale v. Kinney
(1979), 538 Ohio St2d 199, 389 N.L2d 847,
wherein the court approved the concurring opinion
of Justice Stern in White Cross, supra, at 203-204,
31T N2 862:

Enitially, it is important to observe that, although
R.C. 53709.121 purporis 1o define the words used
exclusively for “charitable”™ or “public” purposes,
as those words are used in R.C. 5709.12, the defini-
tion is not all-encompassing. R.C. 5709.12 states:
* * * Real and tangible personal property belonging
to institutions that is used exclusively for charitable
purposes shall be exempt from taxation.” Thus, any
institutiop, irrespective of its charitable or non-
charitable character, may take advantage of a tax

exemption if it is making exclusive charitable use
of its property. Sce Wehrle Foundation v. Evalt
(1943}, 141 Ohio St. 467, 49 N.E.2d 51. The legis-
lative definition of exclusive charitable use found
in R.C. 5709.121, however, applies only to property
“belonging to,” i.e., owned by, a charitable or edu-
cational institution, or the state or a political subdi-
vision. The net effect of this is that R.C. §709.121
has no application to noncharitable institutions
seeking tax exemption under R.C. 5709.12. Hence,
the first inquiry must be directed to the sature of
the institution applying for ap exemption. * * *

In my view, the overall purpose of R.C. 5709.121 is
to declare that the ownership and use of property
need not coincide for that property t¢ be tax ex-
erapt. If a qualified institution, or governmental
unit, owns property, that property is exempt from
taxation if (17 the institution or governmental unit
itself uses the property as speeified in R.C
5709 121¢AN ) or (AN2); (2) the institution or gov-
ernmental vnit contractually allows another quali-
fied imstitution or governmental unit to use the
property as specified in R.C. 5T09.121(AXE) or
(A)2); or, {3) the institntion or governmental unit
makes the property available {0 anyone besides an-
other qualified institution or govertmental unit, for
a nonprofit use that is in fartherance of, or incident-
al to 1he owner-institution’s {or owner-gov-
ernmental unit's) charitable purposes, * * *

*4 {9 12} Summarizing Justice Stern’s opinion, the
court, in Olmsted Falls Bd. of Edn. v. Tracy (1997),
77 Ohio St.3d 393, 396, 674 N.E.2d 690, stated:

Thus, in deciding whether property is exempt under
the charitable use provisions of R.C. 5709.12 and
5709.121, tax authorities must first determing
whether the institution seeking exemption is a char-
jtable or noncharitable institution. If the institution
is noncharitable, its property may be exempt if it
uses the property exchisively for charitable pur-
poses. H the institution is charitable, its property
may be exempt if its uses the property exclusively
for charitable purposcs or it uses the property under
the terms set forth in R.C, 5709.121.
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1% 13} In the instant case, without making an ex-
press determination as to whether Miracit is a char-
itable or nonchanitable institution, the commission-
er found that the challenged property did not quali-
fy for tax exempt status under R.C. 5709.12 be-
cause Miracit used the property “for the non-cx-
empt purpose of generating revenue through com-
mercial Jeasing.” The commissioner further found
that the property was not exempt under R.C
5709.121(B), as it was “used with a view to profit
as cvidenced by the Jease and rental charge.”

{4 14} At the June 25, 2003 hearing before the
BTA, Sharon Francis, the program director for
Miracit, testified that Miracit obtzined funding for
the day care project from the city of Columbus and
a local bank which was wtilized to acquire the prop-
erty and provide start-up capital for FCI, Too to op-
erate the day care center. She further testified that

Miracit and FCl, Too kept sepacate books and re-

cords. She also stated that rent payments made by
FCl, Too under the lease agreement were utilized
by Miracit solely to repay the debt incurred in ac-
quiring the property.

{Y 15} Ms. Francis also testified that although the
day care center was established primarily lo serve
economically disadvantaged {amilies through Title
XX funding, the center actually served both Title
XX families and private pay familics and the tuition
fees charged were the same for both groups. She
further stated that she was unaware of any restric-
tions as to the minimum percentage of Title XX
qualified clients the center was required to serve.
However, she noted that the center primarily served
low income clients. She initially stated that “better
than 50 percent” of the families served by the day
care center were Title XX qualified. (Tr. 14.) When
asked to provide more detail as to the ratio of Title
XX 1o private pay families, Ms, Franeis estimated
that *at least 75 percent” of ihe center's clients were
Title XX qualified. (Tr. 26}

{7 16} In its decision filed after the hearing, the
BTA noted that the commissioner failed to make
the threshold determination required by R.C.

570912 and 5709.121 as to whether Miracit is a
charitable or noncharitable institution. The BTA
found that Miracit qualified as a charitable institu-
tion; however, the BTA concluded that the property
could not bc granted exemption under R.C
5709.121{A)?2) because the evidence did not sup-
port a finding that FCI, Too, the institution to
whom Miracit leased the property, used the prop-
erly for 2 charitable purpose. More particularly, the
BTA found at pages & and 9 of the decision:

*3 n the present matter, testimony prescnied at
hearing indicated that the day care facility served
the neighborhood population, received the majority
of its funding from governmental agencics, and
charged private-pay pareats no more than subsid-
ized parents. However, testimony further indicated
that there existed no established criteria as to who
qualificd as Jow income. Further, testimony was in-
consistent regarding the percentage of low-income
families served by the day care facility. * * * [Tlhe
board docs not find that the use of a day care is in
and of itself 2 charitable activity. The appellant has
not demonstrated that the day care facility in ques-
tion is “charitable” as that concept has been con-
strued under R.C. 5709.121(AX2).

{® 17} As previously noted, Miracit contends the
BTA erred in denying tax exempt status to the day
care facility under R.C. §709.12 and 5709.121. The
BTA found that Miracit was a charitable institution,
and that finding has not been challenged; thus, the
property belonged to a charitable institution,
However, Miracit's brief fails to address the issue
upon which the BTA made its determination-wheth-
er FCI, Too, the institution to whom Miracit leased
the property, used the property for a “charitable
purpose” pursuant to R.C. 5709.121{A)2). Instead,
Miracit addresses an issuc that was never con-
sidered by the BTA-whether Miracit's use of the
property was to generate income for Mimcit
through its commercial lease with FCl, Too,
Miracit contends the leasc was not intended to gen-
erate a profit, did not generate a profit, and was
merely a mechanism through which FCI, Too reim-
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barsed Miracit for expenses related to financing the
purchase of the day care facility,

{4 18} I support of this argument, Miracit telies
on two Ohie Supreme Court cases, Bd. of Educ. of
the South-Western City Schools v. Kinnney (1986),
24 Okio St3d 184, 494 NE.2d 1109, and HWhite-
house v, Fracy (1995), 72 Ohio §t3d 178, 648
N E.2d 503. In South-Western City Schools, he city
of Columbus owned a golf course which included a
clubhouse containing, among other things, a snack
shop, a pro shop, and an cfficiency apartment. The
city leased the snack shop to a private concessioner
for 22 percent of its gross profits. The course pro
was a city employee who was paid a small salary
and drew the balance of his income from the sale of
pro-shop merchandise. The city rented the cffi-
ciency apartment to a non-city employee for 380
per month.

1419} The school board challenged the tax-cxempt
status of the golf course under R.C. $709.08, which
provides, in pertinent part that “public property
used exclusively for & public purpose, shall be ex-
empt from taxation.” The school board argucd that
the property was not used cxclusively for a public
purpese because the snack shop and pro shop were
operated to generale a profit for privele concerns
and the efficicncy apartment was operated to the
benefit of a private person. Guided by the definition
of the term “exclusively” as set forth in R.C.
5709.121(¢B3}, the cour!t held that the renting of the
efficiency apartmeni did not violate the
“cxclusively for a public purpose” requirement of
R.C. 370908 because the purpuse for renting the
apariment, that is, to insure that someonc would be
at the polf course during cvening hours to deter
vandalism and other damage to the property, was
incidental to the course’s public purpese and not
with a view to profit. The court turther held that the
eperation of the pro shop and snack shop did not vi-
olate the “exclusively for a public purpose” require-
ment of R.C. 5709.08 because nothing in the record
suggested that the profit realized by the course pro
or concessioner was anything other than trivial and

inconsequential. Accordingly, the court concluded
that the golf course should rctain its tax exempt
status.

*6 {4 20} In Whitehouse, the village of Whitchouse
owned a water well-ficld from which it drew water
to provide to its residents, The village aHowed a
local farmer who farmed adjacent land to grow
crops on a portion of the well-field. The village and
the farmer had no lease or other written contract de-
fining their relationship. The village collected no
rent from the farmer, and the farmer was not oblig-
ated to share proceeds from his use of the land with
the village. It was undisputed that permitting the
farmer to plant the well-field saved the village
mowing and maintenance ¢xpenses on the segments
of the field not occupied by the viliage's operations,
1t was also undisputed that the farmer eammed only a
minimal prefit from his farming.

{121} The village claimed exemption for the entire
well-figld under R.C. 5709.08. The tax commis-
siones argued that the property was pot used exclus-
ively for a public purpose because a private citizen
farmed the property for his own profit. In contrast,
the village contended that the farming was an in¢id-
ental use performed for maintaining the well-field
and should not bar exemption.

{9 22} The court recognized the general rule that
whenever public property is used by a private cit-
jzen for a private purpose, that use generally pre-
vents exemption. However, the cowrt noted that in
some situations, a non-public use could be so incid-
ental and de minimis that the vse did not defeat an
R.C. 5709.08 exemption, The court held that when
the private use of land is sufficiently incidental, the
tand may be characterized as “used cxclusively for
a public purpose.” In so holding, the court cited
Southwestern City Schools, supra, for the proposi-
tion that when public praperty is leased to a private
individual or concern, the non-public use of the
property must be more than incidents) before the
exclusive public purpose requirement of R.C
5907.08 will be violated.
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{$ 23} The court noted that although the record
supported a clear inference that the farmer was
profiting at least minimally from the use of the
land, the record also revealed that the village had
cffectively retained full control over the use of the
property and that the village's assertion that it al-
lowed the farmer fo farm part of the well-ficld
solely to save mowing and maintenance cxpenses
was unrefuted. The court conchided that the minfm-
al non-public use of the property was insufficient to
defeat the R.C. 5709.08 cxemption.

{4 24} Both these cases address whether a private
citizen's for-profil use of public property prohibits
tax exemption of the property under R.C. 5709.08,
the statute granting exemption for government amd
public property. The instant case does not concern
R.C. 5709.08, as neither government nor public
property s at issue. Further, to the extent thar the
cases rely upen the definition of “exclusively” sct
forth in R.C. 5709.12[{B), we note that that defini-
tion is not applicable to the instant case. As noted
by the BTA, R.C. 5T09.121(A}2} is the statule ap-
plicable here. Accordingly, Miracit's reliance on
South-Western City Schools and Whitehouse to sup-
port the argument set forth in its bricf is misplaced.

#7111 {1 25} Although Miracit's bricf does not spe-
cifically address the BTA's finding that the property
was not ecntitled to exemption under R.C.
5709.121{ANX2), counscl for Miracit, pursuant to
this court's gqueshtoning, addressed the issue at oral
argument. As counsel for the 1ax commissioner ad-
dressed the pertinent issue both in her bricf and at
oral argument, the tax commissioner was not preju-
diced by counsel for Miracit's belated argument.
Accordingly, we will address whether the BTA's
decision was unreasonable or unlawful.

121 {% 26} As noted previously, under RC.
57199121 A)2), property owned by a charitable in-
stitution may be leased to another institution and
stiit qualify for a charitable cxemption if the institu-
tign leasing the property uses the property for char-
itable purposes. In its decision, the BTA determined
that FCI, Too did not use the property for a charit-

able purpose because: (1) private pay families were
charged no more than subsidized families, (2} there
was no gstablished criteria for determining qualific-
ation {or subsidized funding, and (3} testimony was
incongistent regarding the percentage of fow-in-
come families served by the day care center. Fur-
ther, at oral argument, counsel for the tax commis-
sioner argued that although the center had made ar-
rangements for funding for qualified individuals
through Title XX funds, no other plan existed for
families 1o receive reduced rate care if their ability
to pay was limited. In other words, there was no
evidence of a sliding fee scale to accommodate dis-
parate income levels of those familics who did not
qualify for Title XX funds.

{4 27} Althongh the term “charitable purpose” has
not been legislatively defined for purposes of de-
termining properly tax exemption, the Ohio Su-
preme Court's definition of “charity™ set forth n
Planned Parenthood Assn. v. Tax Commr. {1966}, 5
Ohio St.2d 117, 214 N.E.2d 222, paragraph one of
the syllabus, has been utilized in numerous property
tax exemption cases:

In the absence of a legislative definition, “charity,”
in the legal sense is the altempt in good faith, spir-
itually, physically, intellectually, socially and eco-
nomically to advance and benefit mankind in gener-
al, or thosc in need of advancement and benefit in
particular, without regard to their ability to supply
that nced from other sources, and without hope or
expectation, if not with positive abnegation, of gaim
or profit by the donor or by the instrumentality of
the charity.

See, ¢.g., Bethesda, supra, at ¥ 32; True Christian-
iy Evangelism, supra, al 119-120, 742 N.E.2d 638;
Case Western Reserve Univ. v, Tracy (1999), 84
Ohio St.3d 316, 320, 703 N.E2d 1240; Olmsted
Falls Bd. of Educ., supra; Herb Soviety uf America,
Inc. v. Tracy (1994}, 71 Ohio Su.3d 374, 376, 643
N.E.2d 1132,

{9 28} It is against this definition that FCI, Too’s
use of the property maust be measured to determine
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if it constitutes a charitable purpose.

{5 29} In Bethesds, supra, the applicant sought tax
exemption for a property it leased to itself that in-
chuded a fitness center. The fitness center had 5400
members and made available cight fidl scholarships
to persons who were unable to afford the member-
ship fecs. The center also made partial scholarships
available, but no evidence was presented as to the
number of partial scholarships. The BTA did not
exempt the fitness center because it determined that
it was being used as a private health facility for the
exciusive use of paying members and that such use
bore no functiomal refationship to any charitable
purpese of its owner.

*8 {9 30} In reviewing the BTA's decision, the
court noted that the first question to be considered
was “whether payment for the services received
nepates the charitable nature of an institution's
activitics.” Bethesda at 4 33. Relying on its previ-
ous holding in Planned Parenthood Assn., supra,
paragraph three of the syllabus, "[t]hat one or more
persons receiving the bencfits of a charitable insti-
tution have the means, in whole or in part, 1o pur-
chase thosc benefits in the market place or that
some consideration is exacted from them on receipt
of the benefits does not detract {rom the charitable
character of the institution,” the Bethesda court de-
termined that “the mere fact that a charge is made
for use of the Fitness Center does not in and of it-
self negate consideration of the use being a charit-
able use.” 1d. at Y 35, 806 N.E.2d 142.

{9 31} The court further noted language cmployed
in College Preparatory School for Girly of Cincin-
neti v, Evate (1945}, 144 Qhio 5t 408, 59 N.E.2d
142, a case involving tax cxemption of a school:

* * * ['Wihere a school is operated to give service

to the public generally, and is available to some
without charge, the fact that tvition in a substantial
amount is paid by others docs not destroy the char-
itable character, sc long as it extends charitable be-
nefits (o members of the public at large to an extent
consistent with the continued operation of the

school. It is upon this recognition of its obligation
that its charitable character is determined.

Id. at 412, 59 N.E.2d 142, quoting O'Brien v. Physi-
cians’ Hospital Ass'n. (1917), 96 Ohio St. 1, 116
N.E. 975.

{4 32} The count noted, however, that “when
charges are made for the services being offercd, we
must consider the overall operation being conduc-
ted to determine whether the property is being used
exclusively for charitable purposes.” Bethesda at
35. To that end, the court adopted the following
language from Cleveland Osteopathic Hosp., v
Zangerle (1950), 153 Ohio St. 222, 225-226, 91
N.E.2d 261, an exemption case invelving a hospit-
al:

Tt seems obvious that no single test is dispositive of
whether a hospital, for example, is being conducted
exclusively as a charitable project. All the facts in
each individual case must be assembled and ex-
amined in their entitety and the substance of the
scheme or plan of operation exhibited thereby will
determine whether the institution involved is en-
iitled to have its property freed from taxes.

{(Emphasis sic.)

{9 33} Upon examinalion of the facts in the case
hefore it, the Bethesda court noted that only eight
fuil scholarships and an unknown number of pariial
scholarships were given to persons wheo could not
otherwise afford the membership fees for the fitness
genter, and that the number of full scholarships giv-
en amounted to only one tenth of one percent of the
total memnbership. The court determined that the
small number of members able to use the fitness
center without payment of membership did not -
dicate a charitable use. However, in so finding, the
court stated that “[wlhether an institution renders
sufficient services o persons who are unable to af-
ford them 10 be considered as making charitable use
of property must be determined on the totality of
the circumstances; there is no absolute percentage.”
id. at 9§ 39, 806 N.E.2d 142
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Not Reported in N.E.2d, 2005 WL 564073 (Ohio App. 10 Dist.), 2005 -Ohio- 1021

{Cite as: 2005 WL 564073 (Ohio App. 10 Dist.}}

#4% {§ 341 In the instant case, we recognize that op-
eration of a day care ¢center does not define whether
the property s being put to # charitable use.
However, in this case, the day care center was ¢s-
tabiished to further Miracit's objective of revilaliz-
ing an economically depressed neighborhood in
Columbus’ inner city and assisting the economically
disadvantaged residents of that neighberhood. Un-
der Bethesda, the fact that FCI, Too charges Titie
XX families and privaic pay families the same tu-
ition and does not offer a shding fee scale to ac-
commodate disparate income levels of those famil-
ies who do not qualify for Title XX funds is of no
consequence. Further, in contrast to Bethesda, cvid-
ence prescnted at the hearing establishes that a
large percemntage, between 50 and 75 percent, of
those utilizing the day care center are Title XX
qualified familics.

(% 35} Since Miracit's real property is used in a
consonant manner under applicable controlling eri-
teria regarding charitable purposes, such property
qualifies for tax cxemption status wader R.C.
5709.321{A)2). Thus, we conclude that the BTA's
decision denying Miracit's property tax cxempt
status is unreasonable. Accordingly, Miracit's as-
signmenis of error are sustained. The decision is re-
versed and the casc is remanded to the Board of
‘Tax Appeals for further proceedings consistent with
this opinion.

Judgment reversed und remanded,

SADLER and FRENCH, 1, concur.

Ohie App. 10 Dist.,2005,

Miracit Dev. Corp, v. Zaino

Not Reperted in N.E.2d, 2005 Wi, 564073 (Ohic
App. 10 Dist.), 2005 -Ohio- 1021
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Baldwin's Ohio Revised Code Annotated Currcntness
Constitution of the State of Ohio (Refs & Annos)
s Article XT1. Finance and Taxation (Refs & Annos)
« O Const XII Sec. 2 Property taxation by uniform rule; ten-mill limitation; homestead valuation
reduciion; cxemptions

No property, taxed according to value, shall be so taxed in cxcess of one per cent of its truc value in money for
ail state and local purposes, but laws may be passed authorizing additional taxes to be levied outside of such
limitation, either when approved by at least a majority of the ¢lectors of the taxing district voting on such pro-
position, or when provided for by the charter of a municipal corporation. 1.and and improvements thereon shall
be taxed by uniform rule according to value, except that laws may be passed to reduce taxes by providing for a
reduction in value of the homestead of permanently and totally disabled residents, residents sixty-five years of
age and older, and residents sixty years of age or older who are surviving spouscs of deceased residents who
were sixty-five years of age or older or permanently and totally disabled and receiving a reduction in the value
of their homestead at the time of death, provided the surviving spouse continues to reside in a qualifying
homestead, and providing for income and other qualifications to obtain such reduction. Without limiting the
general power, subject to the provisions of Article I of this constitution, to detcrmine the subjects and methods
of taxation or exemptions therefrom, gencral laws may be passed to exempt burying grounds, public school
houses, houses used exclusively for public worship, institutions used exclusively for charitable purposes, and
public property used exclusively for any public purpose, but all such laws shall be subject to alteration or repeal;
and the value of all property so exempted shall, from time to time, be ascertained and published as may be direc-
ted by law.

CREDIT(S)

(1990 HIR 15, am. eff. 1-1-91; 1974 TR 39, am. ¢ff. 1-1-75; 1970 8IR §, am. eff. 1-1-71; 115 v Pt 2, 440G, am.
ff. [-1-34; 113 v 790, am. eff. 1-1-31; 107 v 774, am, eff, 1-1-19; 1912 constitutional convention, am. eff.
1.1.13; 97 v 652, am. ff. 1-1-06; 1851 constitutional convention, adopted eff. 9-1-1851)

Current through 2009 File 20 of the 128th GA (2009-2010), apv. by 3/16/10 and filed with the Secretary of State
by 3/16/10.
{c) 2010 Thomson Reuters

END OF DOCUMENT
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C

Baldwin's Ohio Revised Code Annotated Currentness
Title LVIL. Taxation
rg Chapter 5709, Taxable Property--Exemptions (Refs & Annos)
rig Miscellancous Exemptions
wp 570912 Exemption of property used for charitable purposes

{A) As used in this section, “independent living facilitics” means any residential housing facilitics and related
property that are not a nursing home, residential care facility, or aduit care facility as defined in division (A} of
section 5701.13 of the Revised Code.

(B) Lands, houscs, and other baildings belonging to a county, township, or municipal eorporation and used ex-
clusively for the accommodation or support of the poor, or lcased teo the state or any political subdivision for
public purposes shall be exempt from taxation. Real and tangible personal property belonging to institutions that
is used exclusively for charitable purposes shall be exempt from taxation, including real property belonging to
an institution that is a nonprofit corporation that receives a grant under the Thomas Alva Edison grant program
authorized by division (C) of section 122.33 of the Revised Code at any time during the tax year and being held
for leasing or resale to others. If, at any time during a tax year for which suck propesty is exempted from taxa-
tion, the corporation ceases to quality for such a grant, the director of development shall notify the tax commis-
sioner, and the tax commissioner shall cause the property to be restored to the tax list begimning with the follow-
ing tax year. All property owned apd used by a nonprofit organization exclusively for a home for the aged, as
defined in section 5701.13 of the Revised Code, also shall be exempt from taxation.

{CX 1) If 2 home for the aged described in division (BY)(1) of section 5701.13 of the Revised Code is operated in
conjunction with or at the same site as independent living facilities, the exemption granted in division (B) of this
section shall include kitchen, dining room, clinic, entry ways, mainicnance and storage areas, and land necessary
for aceess commonly used by both residents of the home for the aged and residents of the independent living fa-
cilities. Other facilities commonly used by both residents of the home for the aged and residents of independent
living units shall be exempt from taxation enly if the other facilities are used primarily by the residents of the
home for the aged. Vacant land currently unused by the home, and independent living facilities and the lands
connected with them are not exernpt from taxation. Except as provided in division (A)1) of scetion 5709.121 of
the Revised Code, property of @ home Jeased for nonresidential purposcs is not exempt from taxation.

(2) Independent living facilities are exempt from taxation if they are operated in conjunction with or at the same
site as 2 home for the aged described in division (B)(2} of seetion 5701.13 of the Revised Code; operated by a
corporation, assoviation, or trust deseribed in division (BY1){b) of that section; operated exclusively for the be-
nefit of members of the corporation, association, or trust who are retired, aged, or infirm; and provided to those
members without charge in consideration of their service, without compensation, to a charitable, religicus,
fraternal, or educational institution. For the purposes of division {C)(2) of this section, “compensation” does not
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include furnishing room and board, clothing, health care, or other necessities, or stipends or other de minimis
paymenis to defray the cost thereof.

{DX1) A private corporation established under federal kiw, defined in 36 U.S.C. 1101, Pub. L. No. 142-199, 105
Stat. 1629, as amended, the objeets of which include encouraging the advancement of scicnce generally, or of a
pariicular branch of science, the promotion of scientific research, the improvement of the qualifications and use-
fulness of scientists, or the increase and diffusion of scientific knowledge is conclusively presumed to be a char-
itable or educational institution. A private corporation established as a nenprofit corporation under the laws of a
state, that is exempt from federal income taxation under seetion $01(¢)(3) of the Internal Revenue Code of 1986,
100 Stat. 2085, 26 U.S.C.A. |, as amended, and has as its principal purpose onc or mote of the foregoing ob-
jects, also is conclusively presumed to be a charitable ar educational institution.

The fact that an organization described in this division eperates in a manner thal results in an excess of revenucs
over cxpenses shall not be used to deny the exemption granted by this section, provided such excess is used, or
is held for use, for exempt purposes or to establish a reserve against future contingencies; and, provided further,
that such excess may not be distributed 1o individual persons or to entitics that would not be entitled to the tax
exemptions provided by this chapter. Nor shall the fact that any scientific information diffused by the organiza-
tion is of particular interest or benefit to any of its individual members be used to deny the exemption granted by
this section, provided that such scientific information is available to the public for purchase or otherwise.

(2) Division (D)2} of this seetion does not apply to real property exempted from taxation under this section and
division (AX3) of section 5§709.121 of the Revised Code and belonging to a nonprofit corporation described in
division (IN{1) of this section that bas received a grant under the Thomas Alva Edison grant program authorized
by division {{} of section 122.33 of the Revised Code during any of the lax years the property was exempted
from taxation,

When a private corperation described in division (D)1 of this section sells all or any portion of a tract, lot, or
parcel of read estate that has becn ¢xempt from taxation under this section and seetion 5709.121 of the Revised
Code, the pertion sekd shall be restored to the tax list for the year following the year of the sale and, except in
connection with z sale and transfer of such a tract, Jot, or parcel to a county fand rewtilization corporation orgat-
ized under Chapter 1724. of the Revised Code, a charge shall be levied against the sold property in an amount
equal to the tax savings on such property during the four tax years preceding the year the property is placed on
the tax list. The tax savings cquals the amount of the additional taxes that would have been levied if such prop-
crty had not been exempt from taxation.

The charge constitutes a lien of the stete upon such property as of the first day of January ot the tax ycar in
which the charge is levied and continues uniil discharged as provided by law. The charge may also be remitted
for all or any portion of such property that the tax commissioner determines is entitled to exemption from reat
propexty taxation for the yeur such property is restored to the tax Hst under any provision of the Revised Code,
other than sections 725.02, 1728.10, 3735.67, 5709.40, 5709.41, 5709.62, 5709.63, 5709.71, 5709.73, 5709.73,
and 5709,84, upon an application for exemption covering the year such property is restored to the tax fist filed
under section 571527 of the Revised Code.
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{E} Real property held by an organization organized and operated exclusively for charitable purposes as de-
scribed under section 501¢c)(3) of the Internal Revenue Code and exempt from federal taxation under section
501(a) of the Internal Revenue Code, 26 U.S.C.A. 301(a) and (¢)(3), as amended, for the purpose of constructing
or rehabilitating residences for cventual transfer to qualified low-income Tamilies theough sale, lease, or land in-
stallment contract, shall be exempt from taxation.

The cxemption shall commence on the day title to the property is transforred to the organization and shall con-
tinue to the end of the tax year in which the organization transfers title to the property to a qualified low-income
family. In no case shall the exemption extend beyond the second succeeding tax year following the year in
which the title was transferred 1o the organization. If the title is transferred to the organization and from the or-
ganization to a qualified low-income family in the same tax year, the excmption shall continue 1o the end of that
tax year. The proportionate amount of taxes that are a licn but not yet determined, assessed, and levied for the
tax year in which title is transferred to the organjzation shall be remitted by the county auditor for each day of
the year that title is held by the organization.

Upon transferring the title to another person, the organization shall file with the county auditor an affidavit at-
firming that the title was transferred to # qualified low-income family or that the title was not transferred to a
qualified low-income family, as the case may be; if the title was transferred to a qualified low-income family,
the affidavit shall identify the transferee by name. If the organization transfers title to the property to anyone
other than a qualified low-income family, the exemption, if it has not previously expired, shall terminate, and
the property shall be restored to the tax Tist for the year following the year of the transfer and a charge shall be
levied against the property in an amount cqual to the amount of additional taxcs that would have been levied if
such property hai not begn exemnpt from taxation. The charge constitutes a lien of the state upon such property
as of the first day of January of the tax year in which the charge is levied and continies until discharged as
provided by law.

The application for exemption shall be filed as otherwise required under section $715.27 of the Revised Code,
excepl that the organization holding the property shall file with its application documentation substantiating its
status as an organization organized and operated cxclusively for charitable purposes under section 501{c)(3) of
the Enternal Revenue Code and its qualification for exemption from federal taxation under section 501(a) of the
Internal Revenue Code, and affinning its intention to construet o rehabilitate the property for the eventual trans-
fer to qualified Jow-income famikics.

As used in this division, “qualified low-income family” means a family whose income does not exceed two hun-
dred per cent of the official federal poverty guidelines as revised annually in accordance with section 673(2) of
the “Owmibus Budget Reconciliation Act of 1981, 95 Stat. 511, 42 U.S.C.A. 9902, as amended, fora family
size equal to the size of the family whose mcome 15 being determined.

(F) Real property held by a county land reutilization corporation organized under Chapter 1724, of the Revised
Code shall be exempt from taxation. Notwithstanding section 5715.27 of the Revised Code, a county land reutil-
ization corporation is not required ta apply to any county or stale agency in order to qualify for the exemption.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

000074




R.C. § 5708.12 Page 4

The exemption shall commence on the day title to the property is transferred to the corporation and shall contin-
ue to the end of the tax year in which the instrument transferring title from the corporation to another owner is
recorded, if the use 1o which the other owner puts the property does not qualify for an excmption under this sec-
tion or any other section of the Reviscd Code. 1f the title to the property is transferred to the corporation and
from the corperation in the same tax year, the exemption shall continue to the end of that tax year. The propor-
tionate amount of taxes that are a lien but not yet determined, assessed, and levied for the tax year in which title
is transferred to the corporation shall be remitted by the county auditor for each day of the year that title is held
by the corporation.

Upon transferring the title to another person, the corporation shall file with the county auditor an affidavit af-
firming that the title was transferred to such other person and shall identify the transferee by name, If the corpor-
ation transfers title to the property to anyone that does not qualify or the use to which the property is put does
not qualify the property for an exemption under this section or any other sectien of the Revised Code, the ex-
emption, if it has not previously cxpired, shall terminate, and the property shall be restored to the tax list for the
year following the year of the transfer. A charge shall be levied against the property in an amount equal to the
amount of additional faxes that would have been levied if such property had not been exempt from taxation, The
charge constitutes a lien of the state upon such property as of the first day of January of the tax year in which the
charge is levied and continues until discharged as provided by law.

In lien of the application for exemption otherwise required to be filed as required under section 5715.27 of the
Revised Code, a count land reutilization corporation holding the property shall, upon the request of any coanty
oF state agency, submit its ardicles of incorporation substantiating its status as a county land reutilization corpor-

ation.

CREDIT(S)

(2008 § 353, eff. 4-7-09; 2005 H 66, cff. 6-30-05; 2002 H 416, ¢ff. 9-6-02; 2001 H 405, eff. 12-13-01; 1999 H
194, eff. 11.24-99; 1995 H 117, ¢ff. 9-29-95; 1993 H 281, off. 7-2-93; 1992 H 782; 1989 H 253; 1987 85 21; 132
v 8207, 1953 H 1; GC 5353)

Current through 2009 File 20 of the 128th GA (2009-2010), apv. by 3/16/10 and filed with the Secretary of State
by 3/16/10.
(c) 2010 Thomson Reuters

END OF DOCUMENT
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Baldwin's Ohio Revised Code Annotated Currentness
Title LVIL. Taxation
~g Chapter 5709. Taxable Property--Exemptions (Refs & Annos)
ra Miscellaneous Exemptions
w 5709.121 Certain property declared to be used exclusively for charitable or public purpeses

(A) Real property and tangible personal property belonging to 4 charitable or cducational institution or to the
state or a political subdivision, shall be considered as used exclusively for charitable or public purposes by such
institution, the state, or political subdivision, if it meets one of the following requirements:

(1) 1t is used by such institution, the state, or political subdivision, or by one or more other such institutions, the
state, or pelitical subdivisions under a lease, sublease, or other contractual arrangement:

{2) As a community of area center in which presentations in music, dramatics, the arts, and related fields are
made in order to foster public interest and education therein;

{b) For other charitable, educational, or publie purposes.

{2) It is madc available under the direction or control of such institution, the state, or political subdivision for
usc in Furlherance of or incidental to its charitable, educational, or public purposes and not with the view to
profit.

(3) Tt is used by an organization described in division (D) of section 5709.12 of the Revised Code. 1f the organ-
jzation is a corporation that receives a grant under the Thomas Alva Edison grant program authorized by divi-
sion (C} of section 122.33 of the Revised Code at any time during the tax year, “used,” for the purposes of this
division, includes holding property for tease or resale to others.

(B}{(1) Property described in division (A}(1)(a) of this section shall continue to be considered as used exclusively
for charitable or public purposes even if the properly is conveyed through one conveyance or a series of convey-
ances Lo an entity that is not a charitable or educational institution and is not the state or a political subdivision,
provided that atl of the following conditions apply with respect to that property:

(a) The property has been listed as exempt on the county auditor's tax list and duplicate for the county in which
it is located for the ten tax years immediately preceding the year in which the property is conveyed through onc
conveyance or a series of conveyances;
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{b) The owner to which the property is conveyed through onc conveyance or a series of conveyances leases the
property through one lease or a serics of leases 10 the entity that owned or occupied the property for the ten tax
years immediately preceding the year in which the property is conveyed or an affiliate of such prior owner or oc-
cupant;

{(c) The property includes improvements that are at least fifty years old,;

{d) The property is being renovaled in connection with a claim for historic preservation tax credits available un-
der federal law;

(&) The property continues to be used for the purposes described in division (A)(1)(a) of this section after its
conveyance; and

() The property is certified by the United States secretary of the interior as a “certified historic structure” or cer-
tified as part of a certified historic structure.

(2) Notwithstanding section 5715.27 of the Revised Code, an application for exemption from taxation of prop-
erty described in division {B)(1) of this section may be filed by cither the owner of the property or Its ocCupant.

{) For purposcs of this section, an institution that megts all of the following requirements is conclusively pre-
sumed to be a charitable institution :

(1} The institution is a nonprofit corporation or association, no part of the net earnings of which inures to the be-
nefit of any private sharcholder or individual;

{2) The institution is exempt from federal income taxation under section 3G1(a) of the Internal Revenue Code;

{3) The majority of the institution's board of directors are appointed by the mayor or legislative authority of a
municipal corporation or a board of county commissioners, or a combination thereof]

{4} The primary purpose of the institution is to assist in the development and revitalization of downtown urban
arcas.

CREDIT(S)

(2008 11 458, eff. 12-30-08; 2008 H 562, eff. 9-23-08; 2005 H 66, cff. 6-30-05; 2001 1 405, ff. 12-13-01; 1992
H 782, off. 4-8-93; 1969 H 817)
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Current through 2009 File 20 of the 128th GA (2009-2010), apv. by 3/16/10 and filed with the Secretary of State
by 3/16/10.

(c) 2010 Thomson Reulers
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