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STATEMENT OF FACTS

A. The BTA's decision misunderstands the modern realities of hcaltheare and relies on
dubious legal autbority.

This is a charitable tax exeniption case. Specifically, the Appellant, Dialysis Clinic, Ine.

("DCT") sought a real estate tax exemption under R.C. 5709.12(B) or R.C. 5709.121 for a dialysis

clinic in West Chester, Ohio ("West Chester Clituc"). The Ohio Board of Tax Appeals (the'BTA")

rejected DCl's request for an exemption. The BTA's November 24, 2009 Deeision and Order (the

"Decision") denying DCI an exenrption under both statutes rests exclusively on the determination

that DCI "provides no free or charitable service at the subject property." (Appx. 18.)

R.C. 5709.12(B) exernpts real property used by any institution, whether that instittttion is

charitable or not, provided the property is used exclusively ['or charitable purposes. Because the

BTA determined that DCI "provides no free or charitable service at the subject property," the BTA

concluded that DCI's West Chester, Ohio facility is not exempt under R.C. 5709,12(B).

The BTA then rejected DCI's application for exetnption under R.C. 5709.121 for the exact

sntne reason. Under R.C. 5709.121, if an institution is a "charitable institution," then a"more

relaxed standard of 'exclusive charitable use"' applies. (Appx. 13.) In short, if aar institution is

charitable, then its nonnal operations generally will satisfy the exemption requirements. The focus

of the analysis under R.C. 5709.121, therefore, is on the institution generally, not the particular use

of any specific property.

Curiously, while acknowledging that "DCI is a [501 (c)(3)] not-for-profit corporation that may

operate the subject property without a view to profit," the BT'A nevertheless found tltat DCI is not a

charitable institution. (Appx. 15.) Erroneously, the BTA decided that because DCI "provides no

free or chai-itable service at the subject propeNty" it is not a cbaritable institution, and acts no

differently than its for-profit competitors. (Appx. 18.) Conflating the analyses under R.C.
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5709.12(B) and R.C. 5709.121, the BTA relied upon the same (erroneous) factual determination to

deny DCI's exemption under R.C. 5709.12(B) as well.

At its core, the BTA's entire decision rests solely upon the notion that a healthcare provider

must provide a certain quantum of so-called "free care" to be deemed "charitable." Because DCI

accepts Medicare and Medicaid reimbursements, it can neither: (i) he deemed to use the subject

premises for a charitable purpose, nor (ii) be considered a"charitable institution," according to the

BTA.1 This is wrong on both counts. First, as recognized by numerous state high courts, many

patients are covei-ed by various govemment "safety nets" such as Medicare and Medicaid. However,

simply accepting these reimbuisements does not impair the charitable nature of an organization that

is ofherwise a charity. Second, as implicitly recognized in these decisions, Medicare/Medicaid

governmental reimbursements do not cover the cost of treatment. So, even with these

reimbursements, a quantunr of "free care" is contained in the treatment of each and every one of

these patients. Moreover, using DCI's acceptance of Medicare reimbursement as the determining

factor in denying DCI's exemption application is particularly wrongheaded given the disease DCI

treats.

As set forth fully below, DCI provides dialysis services to patients with end-stage renal disease

("ESRD"). Medicare has established a program providing nearly universal coverage for dialysis

treatment. In effect, this means that most patients walking in DCI's door have the government

"safety net" of Medicare coverage for DCI's services. As a practical matter, DCI has only limited

i The BTA also found that DCI's acceptaarce of government reimbursements was voluntary,
implying a true charity would refuse such reimbursements. This is simply not supported in the
record. While participation in government programs is voluntary in the sense no one forces DCI to
participate, the testimony is crystal clear that DCI could not accomplish its chailtable mission
without Medieare/Medicaid reimbursements. So, the choice DCI faces is accept reimbursement, or
cease to exist. There is no third choice whereby DCI continues it charitable work while refusing
Medicare/Medicaid, and there is no evidence in the record that such a third choice is available but

ignored by DCI.
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opportunities to provide completely "free care." Indeed, because DCI accepts Medicare as a

necessity to accomplish its mission, it is prohibited from providing care at a cost less than that

charged to Medicare. Section 1320a-7 (b)(6)(A), Title 42, U.S. Code. Rather, DCI's charity is

embodied in its stated mission to accept all patients, regardless of their ability to pay, and its

willingness to open clinics in areas of need without regard for potential profit. DCI opens its doors

to an unlimited number of Medicare and Medicaid patients, despite the shortfall between the

govemment reimbursements and the cost of service. Consistent with its mission of patient service,

DCI does not cap the number of Medicare/Medicaid patients seen at anyparticular clinic and accepts

all patients.

If the Court were to adopt the BTA's decision in this case, the rule so established would, as a

practical matter, eliminate the real estate tax exemption for any healthcare provider in Ohio. All

charitable healthcare providers, including the large, public hospitals, accept Medicare/Medicaid

reiimursenlents. In fact, as further described below, acceptance of govemment reimbursement is the

modern nicarnation of charity. More importantly, however, such a nile is inconsistent with the

overv,helming majority of other states that have examined the issue.

Other courts have recognized that charity may incorporate some kind of "safety net" health

coverage. For instance, in St. Joseph's Living Center., Inc. v. Town of Windham (2009), 290 Conn.

695, 966 A.2d 188, the Connecticut Supreme Court found that a nursing liome accepting

Medicare/Medicaid patients without diserimination, where the reimbursements did not cover the cost

of care, was charitable because "under the current health care system in this country, accepting those

patients who are eligible, or keeping those who thereafter become eligible, for Medicaid is the

modern equivalent of caring for the indigent." Id. at 732. See, also, Wexford Med. Group v. City of

Cadillac (2006), 474 Mich. 192, 204, 713 N.W.2d 734 (a non-profit provider with an "open access"

policy and no cap on the nuinber of Medicare/Medicaid patients was charitable because "the
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reiinbursoments petitioner receives from the government funding fall well short of defraying the

costs petitioner incurs to render medical care"); ElderTrust ofPlorida, Inc. v. Town ofEpsom (2007),

154 N.H. 693, 703, 919 A.2d 776 (nursing home services were clraritable in nature because many of

the patients werc covered by Mcdicaid, which did not cover the entire cost of the services provided);

St. MargaretSeneca Place v. Bd. ofPropertyAssessment, Appeals & Rev. (1994), 536 Pa. 478, 485,

640 A.2d 380 ("[P]cople whose costs are only partially covered by Medicaid payments are

manifestly legitimate objects of charity and people who 'camiot afford to pay."'); Med. Ctr. Hosp. of

Vermont, Inc. v. City of Burlington (1989), 152 Vt. 611, 618-20, 566 A.2d 1352 (rejecting city's

argument that acceptance of Medicare and Medicaid paynients precluded a finding that a hospital

was charitable).

Contrary to this wide body of law froin Ohio's sister states' highest courts, the BTA chose to

rely on a single lower court case from Illinois. The BTA relied on Provena Covenant Med. Ctr. v.

Dept. ofRevenue (2008), 384111. App.3d 734, 894 N.E.2d 452, aflirmed (111. Mar. 18, 2010), Docket

No. 107328 (see Appx. 25), for the proposition that because Illinois's definition of cliarity somehow

requires that "free care" be given, so must Ohio's. Under Provena, as adopted by the BTA, no

charity exists witliout an undefined and unknowable quantum of "free care." Again, the Provena

case, wluch is contrary to the vast rnajority of state supreme courts considering this issue in the

modern Medicare/Medicaid context, applies Illinois, and not Ohio, law. The BTA's i-eliance on this

single, anomalous case should not be sustained.

To sustain the BTA's Decision in this case would be a radical departure from this Court's

long-standing and broad definition of charity. DCI urges the Court to refuse application of Provena,

reversing the BTA's Decision. Sirnply accepting Medicare andMedicaid reimbursement should not

be the touchstone for detemiining whether a healthcare provider uses its property for charitable

purposes or whether the provider is a charitable institution. This Court should instead follow Ohio
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law, its own prior decisions, and the overwhelming majority of other states in crafting a rule under

which each provider is examined under a"totality of the circumstances° test. When examuied in the

context of the modem healthcare system, DCI is undoubtedly nothing like its for-profit conipetitors.

DCI is clearly a charitable institution, ushig its West Chester Clinic exclusively for charitable

purposes.

B. DCI's Charitable Mission.

DCI is a Tennessee non-profit, public benefit corporation qualified as a tax-exempt

organization under Section 501(c)(3) of the Internal Revenue Code. (Appx. 5; Supp.41-42, 45.)

Although DCI meets the stringent "non-profit" 501(c)(3) guidelines, the BTA refi.ised to

acknowledge it as a charitable institution.

Founded by Dr. Keith Johnson in 1971 (Supp. 155-56, Tr. 33-34; Supp. 117), DCI's mission

was and is to treat ESRD patients. (Supp. 156, Tr. 36; Supp. 200-01, Tr. 213-14; Supp. 35, 115.)

DCI was never intended to be a money-maker; DCl was created as, and remains, a charitable

healthcare provider. DCI's Charter (and the later charter amendment) codify its mission, limiting

DCI to the following corporate putposes:

To operate hemodialysis clinic, to dialyze patients and to render such additional care
as patients with chronic renal failure may require on an outpatient basis ***.

To receive and maintain a fund or funds of real and personal property or both, and to
use and apply the whole or any part of the income therefrom and the principal tliereof
exclusively for charitable, scientific or educational purposes, eitlier directly or by
contributions to organizations that qualify as exempt organizations ***.

This corporation is not organized, nor shall it be operated for pecuniary gain or

profit, and it does not contenaplate the distribution ofgains, profits or dividends to

members and is organized solely for non profit purposes. The property of this
corporation is irrevocably dedicated to hospital and/or charitable and scientific
purposes ***. No part of the net income or assets of this corporation shall ever
inure to the benefit of any private persons. Upon dissolution or winding up of the
corporation, its assets remaining after payment or provision for payment of all debts
and liabilities shall be distributed to a non-profit fund, foundation or corporation

5



which is organized and operated exclusively for hospital and/or charitable and

scientific piuposes * * x

(Supp. 37, 40 (emphasis added).)

Dr. Johnson did not believe it was fair for people to lose their homes and their farms in order

to be able to afford expensive dialysis while others profited from providing those treatments. (Supp.

156, Tr. 37; Supp. 117.) DCI's n»ssion also includes striving to improve the metbods and quality of

ESRD treatment. (See Supp. 45.)

DCI is successful in its mission. Currently, DCI operates 195 outpatient facilities, providing

dialysis to thousands of patients in 26 states. DCI also supports and participates in significant

kidney-related research, and promotes professional and public education in this field of medicine.

(Appx. 5; Supp. 45).

C. DCI's Charitable Activities.

Nationwide, DCI donated $13,622,000 to ESRD research for the fiscal year ending

September 30, 2005.2 (Supp. 45.) DCI retains no profits from dialysis operations, using all profits

to fi.md unprofitable clinics or ESRD research. (Supp. 160, Tr. 50; Supp. 182, Tr. 141.) In other

words, if a particular clinic happens to gcnerate excess revenues, DCI donates fifty percent of those

revenues for reual disease research initiatives at research universities. (Appx. 10.) DCI then uses

the other fifty percent for operational purposes, such as opening new clinics and funding those

clinics that are unprofitable. (Supp. 160, Tr. 50; Supp. 159, Tr. 47; Supp. 182, Tr. 141 ("Fifty

2 A patent with ESRD has rcached a stage of kidney impairment such that without continued
dialysis or a transplant, he or she will not survive. (Supp. 264-65, T'r. 266-67.) ESRD requires
either dialysis or lddney transplantation to sulvive. See Section 406.13(b), Title 42 C.F.R. Because
of the scarcity of kidneys available for transplantation, most patients with ESRD receive
maintenance dialysis. See Institute ofMedicine, KidneyFailure & the Federal Government (1991)
5, 8. It is undisputed that the cost of dialysis is "extreniely expensive." (Supp. 179, Tr. 127.) An
average patient needs three treatments per week to live. Kidney Failure & the Federal Government
at 40.
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percent of [net revenues] are used for research ***[t]he remaining fifty percent are used for

operations such as new clinics").) DCI also founded and operates a sunlmer camp for children

suf'fering from ESRD and for children receiving kidney transplants. (See Supp. 45; Supp. 179, Tr.

128-29.) The summer camp is available to children throughout the United States free of charge.

(See Supp. 45.)

In the Southwestern Ohio area, DCI works closely witlr the University of Cincinnati. (Supp.

182-83, Tr. 141-42.) "The medical directors of all DCI's Southwestern Ohio area clinics are

physicianswiththeUniversityofCincinnati. (Snpp. 182-83,Tr. 141-42.) Withinthelastfiveyears,

DCI has donated about $1.7 million to fund kidney research at the University of Cincinnati. (Supp.

182-83, Tr. 141-42.)

When DCI builds new facilities, site location is not driven by thepotential profitability of the

site. (Supp. 159, Tr. 47.) Instead, DCI considers the current dialysis population and the future

dialysis population in order to detei-niine locations that best serve the citizenry. (Supp. 188, Tr. 164-

65.) DCI is typically invited into a community by the local citizens, the local govermnent, or an

educational institution citing a need for service, not touting the potential profitability of the site.

(Supp. 159, Tr. 47.) DCI often intentionally provides services in geographic areas that other

organizations, for profit or otherwise, might not. (Supp. 159, Tr. 47-48.) hi short, DCI's

development is driven by its mission to serve ESRD patients, not potential profits.

While DCI, as a whole, has historically generated revenues in excess of the cost of

operations, certain clinics lose money, including the West Chester Clinic. (Supp. 159, Tr. 49.) DCI

has operated clinics that are unprofitable for many years. (Supp. 185, Tr. 152.) However, as set

forth above, when DCI is fortunate enough to generate excess revenue, those excess funds are used

for research purposes, to operate the children's camp, to support less finaneially successful clinics,

and to open new clinics to further DCI's dialysis mission. (Supp. 182, Tr. 141.)
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DCI does not advertise and has no advertising budget as would be typical of a conmiercial

operation. (Supp. 159, Tr. 48; Supp. 182, Tr. 140.) DCI's patients typically an-ive at DCI by third-

party hospital or physician referrals. (Supp. 182, Tr. 139.) Oddly, the BTA decided that the referzal

system militated against finding DCI's operations cltaritable, interpreting the referral process to mean

that all of DCI's patients must have some source of payment. This is siinply incorrect, as Mr. Dansro

testified: "* ** so we've had to take [patients], you know, through the dialysis, despite the fact they

didn't have any insurance coverage." (Supp. 191, Tr. 174.) DCI's reliance upon referrals as opposed

to advertising really means that DCI does not strive to obtain only those patients that can pay. The

patient arrives by referral becatise the patient is sick, not because the patient can pay. Since DCI

accepts all patients regardless of ability to pay, this includes patients without insurance.

iJnlike any of its for profit competitors, no person or organization profits financially from

DCI's operations.3 (Supp. 160, Tr. 50; Supp. 179, Tr. 128-29; Supp. 183, Tr. 143.) DCI does not

operate with a view towards financial profit. (Supp. 159, Tr. 46; Supp. 160, Tr. 50.) Of vital

importance here, DCI accepts all patients, does not cap the number of Medicare/Medicaid patients at

auy facility, and does not tuni away patients it knows camiot pay the full cost of treatment. (Supp.

182, Tr. 138-39 ("Q: Do you provide service without regard to a patient's ability to pay at your

facilities? A: That's true.").) DCI accepts without limitation many patients tmable to pay the full

cost of treatinent, including those patients unable to pay the 20% difference between the Medicare

reimbursement and the allowable charge. DCI is an "open door" operation whereby DCI operates

without regard for a profitable patient "mix." This can, and does, result in unprofitable clinics, like

DCI's West Chester Clinic.

3 DaVita is a publicly traded company with local operations that returvs profits to its
shareholders. In contrast, DCI uses its net revcnues, if any, towards "furtherance of trying to figure
out how [to] combat kidney diseases and to come up with ways to prevent [kidney diseases] ***."

(Supp. 202, Tr. 220.)
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D. Financial restrictions imposed by federal law on Medicare and Medicaid
reimbursement recipients.

Renal dialysis is the only treatment for ESRD short of a kidney transplant. See, Section

406.13(b), Title 42, C.F.R. (ESRD "mcans that stage ofkidney impairment that appears irreversible

and permanent and requires a regular course of dialysis or kidney transplantation to maintain life.")

Dialysis is extraordinarily expensive. (Supp. 179, Tr. 127.) DCl is a true charitable organization in

that it does not refuse patients that cannot pay the ftill cost of treatment. (Supp. 182, Tr. 139.)

Without DCI's presence, Southwestern Ohio residetits would have significantly decreased access to

ESRD treatment.

DCI's patients fall into five principal categories: (1) Medicare beneficiaries; (2) Medicaid

beneficiaries; (3) crossover patients with both Medicare and Medicaid; (4) patients without a

payment source; and (5) private pay patients (either self-pay or private insurance). When a patient is

refeiTed to DCI, DCI requests infonnation about the patient's ability to pay. (Supp. 183, Tr. 143;

Supp. 191, Tr. 175-77.) This financial inquiry is driven by the Medicare system which requires

providers to attempt to collect the 20% shortfall between the Medicare reimbursement and the

allowable charge. Regardless of ability to pay, however, DCI indiscriniinately accepts all categories

of patients and does not cap the number of patients under any particular category. (Supp. 182, Tr.

138-39.)

1. Medr.eare patierets

Recognizing the hardship and necessity of dialysis,4 Congress extended all Medicare Part A

and Part B benefits to individuals witll ESRD, regardless of age. See Social Security Amendinents

4 See "The Additional Views of Senator Vance Hartke," Committee on Finance, 1972b, Social
Security Amendments of 1972 (92nd Congress, 2nd Session, Report No. 92-1230, September 26
(legislative day, September 25)) ("In wliat must be the most tragic irony of the twentieth century,
people are dying because they cannot get access to proper medical care. More than 8,000 Americans
will die this year from kidney disease who could have been saved if they had been able to afford an
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of 1972 (P.L. 92-603); see, also, Section 426-1, Title 42, U.S. Code. This entitlement is nearly

universal, covering about 90 percent of all people with ESRD in the United States.5 Kidney Failure

& the Federal Government at 6. Illegal immigrants and individuals who have never worked are

some of the individuals that are ineligible for the benefit. Id. (See, also, Supp. 46.) The Medicare

benefit generally kicks in after 90 days of dialysis treatment. Section 426-1(b)(1)(A), Title 42, U.S.

Code. This means that outside the initial 90-day period, very few people in the United States do not

have Medicare coverage for ESRD.

Since dialysis is so expensive, DCI would be unable to accomplish its charitable mission if it

did not accept Medicare. (Supp. 179, Tr. 127; Supp. 201, Tr. 214.) Accordingly, DCI accepts

Medicare reimbursements for dialysis treatment from those patients that are eligible, wliich is up to

75% ofits patients. (Supp. 157, Tr. 39, 41; Supp. 188, Tr. 165.) The Medicare allowable charge per

dialysis treathnent is $160.6 (Appx. 11, n.5.) Medicare reimburses 80% of the $160 allowable

charge, or $128, and DCI is required by Medicare law to seek the remaining $32 balance from a

collateral source, typically the patient's own assets. (Supp. 193, Tr. 182-84.)

Without question, Medicare is the priniary soi,irce of funds for DCI. (Supp. 161, Tr. 55.)

However, the $160 Medicare allowable charge, even if paid in full tlirough the collateral source,

artificial kidney machitre or transplantation. These will be needless deaths -deaths which should
shock our conscience and shame our sensibilities. We have the opportuiiity now to begin a nationat
program of kidney disease treatment assistance administered through the Social Security
Administration, and I propose that we take that opporlunity so that more lives are not lost

needlessly.")

5 Ai-iy individual diagnosed with ESP.D and is or could be insured by Social Security or is the
dependent or spouse of an individual that is or could be insured by Social Security qualifies for
Medicare Part A and Medicare Part B coverage for dialysis or kidney transplantation. Section 426-1,
Title 42, U.S. Code. "The ESRD prograin is unique within Medicare. It is the only case in which a
diagnosis of a categorical disease provides the basis for an entitlement for persons of all ages."
Kidney Failure & the Federal Government at 3.

0 Statutory requirements for the Medicare ESRI) program are found at Section 1395rr, Title 42,

U.S. Code.
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does not cover the cost of a treatinent at many facilities, including the West Chester Clinic. (Supp.

158, Tr. 45; Supp. 175, Tr. 110.) Further, if a patient does not have a collateral source for payments,

DCI loses even inore money per treatment because it only receives the $128 Medicare

reimbursement. (Supp. 193, Tr. 182-84.) Nevertheless, DCI accepts all patients, even those it

imderstands will never be able to pay the 20% shortfall.

In sum, DCI accepts Medicare patients with knowlcdge that even if it receives the maximurn

allowable charge in payment ($160), that payment will not cover its costs at many facilities,

including the West Chester Clinic. Moreover, many Medicare patients do not have the abilityto pay

the 20% sliortfall. DCI accepts these patients while its for-profit competitors limit their Medicare

patients.7 Tnie, DCI seeks paymcnt of the 20% shortfall, even from patients that likely cannot pay it.

However, DCI is required to seek this shor-tfall from patients by federal law. hi the end, if a patient

does not have the ability to pay for that "shortfall," it is writtcn off as "bad debt." (Supp. 157, Tr. 39-

40; Supp. 165, Tr. 71; Supp. 168, Tr. 83.)

In Southwestern Ohio, at least 15% of DCI's patients have no ability to pay beyond Medicare

and the remainder owed by these patients is written off. (Appx. 11.) This "bad debt" policy is in

place at all DCI clinics. (Supp. 159, Tr. 46.) Once a patient qualifies under the bad debt policy, no

collection action is taken against that patient beyond what Med'rcare or another third-party provides.

(Supp. 191, Tr. 177.)

2. Medicaid patients

Medicaid pays even less than Medicare for the cost oftreatment- about $155 per treatment.

(Appx. 11, n.5; Supp. 193, Tr. 182-84.) About 10%-15% ofDCI's patients are eligible for Medicaid

only. (Supp. 157, Tr. 39-41; Supp. 188, Tr. 165.) If a patient is covered by Medicaid, DCI is legally

7 For example, a private company like DCI's "competitor," DaVita, only takes those that can

pay. (Supp. 200, Tr. 212.)
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prevented froni seeking additional payment and does not do so. (Supp. 193, Tr. 183-84; Supp. 264,

Tr. 265-66; Supp. 265, Tr. 268.) Medicaid reimbursements, like Medicare reimbursements, do not

cover the cost of dialysis treatment at many DCI clinics, including the West Chester Clinic.8 Yet,

DCI willingly accepts Medicaid patients with full knowledge that treatment of Medicaid patients

payments generates a "shortfall."

3. "Crossover" Patients with both Medicare and Medicaid.

DCI does not recoup the full cost of treating even "crossover" patients, meaning patients with

both Medicare and Medicaid coverage. With these patients, Medicare sets the maximum

reimbursement at $160 per treatrnent. (Supp. 189, Tr. 166.) Medicare pays $128 as discussed

above, and Medicaid pays the remaining $32. (Supp. 189, Tr. 166.) Again, the $160 maximuni

allowable charge uuder Medicare does not cover the cost of treatment at many facilities, including

the West Chester Clinic. (Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110.)

4. Patients without a payment source

As set forth above, Medicare does not cover everyone, and not everyone has private

insurance or means to pay. Some patients have no payment source at all. DCI also accepts these

patients without discrimination.

Notwitlistauding the reality that DCI accepts coinpletely indigent patients with no way to pay

for treatment, foibles of Federal law complicate the situation. Federal law prohibits providers that

accept Medicare from advertising or charging less for services than the allowable charge offered to

Medicare patients. (Supp. 157, Tr. 39-40; Supp. 182, Tr. 138.) Practically, this means that DCI

cannot give its services away to those patieiits without any payment source. (Supp. 157, Tr. 39-40.)

x See Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110. Althougli this testirnony relates to the $160
allowable charge under Medicare, it stands to reason that if DCI is unprofitable collecting $160 per
treatment, it is unprofitable when collecting $155 per treatment.
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It has to pursue collection of at least the allowable charge and can only write-off that amount if the

patient is deemed indigent. DCI cannot adopt policies that contraveue Medicare regulations.

Irrespective of the Medicare whipsaw, the record conclusive1y demonstrates that DCI treats

all patients, regardless of financial ability, accepting even those without a payment source for their

20% share of the allowable charge, while knowing that accepting those patients will result in a

shortfall. (Supp. 182, Tr. 139.) DCI's policies allow DCI to declare the patient indigent and write

off the non-payment as bad debt.9 (Supp. 168, Tr. 83.) Indeed, DCI often treats multiple patients at

its Soutliwestein Ohio facilities who have no abilitytopay. (Supp. 191, Tr. 174.) While DCIhas to

charge and seek to collect from those patients under Medicare/Medicaid law, DCI knows up-front

that the these patients are uncollectible. Yet, DCI nevertheless accepts these patients.

This is the critical difference between a for-profit and a charitable institution. For example,

DaVita- a for-profit competitor - is "prctty exclusive" about who they accept and "generally

accept[s] patients who can pay." (Supp. 200, Tr. 212.) DCI's chartcr prohibits it from turning away

patients that cannot pay, and DCI knowingly and willingly accepts patients that DCI knows do not

have the resources to pay. While DCI must bill these patients under federal Medicare law, the act of

accepting these patients who DCI knows caimot and will not pay is charity.

5. Patients with a private payment source.

Some DCI Clinics generate excess revenues, typically when their patient mix includes

multiple private insurance patients. (Supp. 186, Tr.156-57.) Of course, as explained above, those

excess revenues go only toward dialysis research, covering otlier patients' shortfalls, opening new

clinics, and operating the children's summer camp. Moreover, DCI does not discriminate between

9 The BTA noted that DCI's indigence policy states it is "not a charity or gift to patients."
(Appx. 16.) However, the BTA apparently misunderstands that this policy is based upon Medicare
regulations requiring DCI to attempt to collect the ainount of the allowable charge.
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patients based on ability to pay, or whether they have Medicare, Medicaid, private insurance, or no

payrnentsource.

E. DCI's West Chester Operations

DCI opened the West Chester Clinic in 2003. (See Supp. 45.) The facility has 14 dialysis

stations and currently serves 30 patients by providing them dialysis three days per week. (See Supp.

45.) DCI decided to build the West Chester Clinic at the urging of the University of Cincinnati

physiciaus for both researcli purposes and because, at the time, no other dialysis providers served the

area. (Supp. 183, Tr. 142-43.) Since opening in 2003, the West Chester Clinic has lost an average

of $250,000 per year, but DCI has no plans to close this clinic. (Supp. 181, Tr. 136; Supp. 183, Tr.

144.) The shortfall at the West Chester Clinic is fiinded by excess revenues from other clinics.

(Supp. 182, Tr. 141.) The typical patient "mix" at the West Chester facility is 55 [sic -65%]-70%

Medicare, 10% Medicaid, and the remainder self-pay or self-insured. (Supp. 188, Tr. 164-65.)

ARGUMENT

The question before this Conrt is whether DCi's activities, either as a whole or at its West

Chester facility, are charitable so as to exempt DCI from paying real estate tax under Ohio law.

When viewing both the totality of the circumstances, as well as DCI's particular activities, DCI is

undoubtedly serving a charitable purpose. Contrary to the BTA's determinations, DCI does not

operate in the same fashion as a for-profit dialysis center. Epitomizing chaiitable virtues, DCI

purposefully accepts all patients regardless of ability to pay, does not cap the number of Medicare or

Medicaid patients it treats, and evcn accepts patients unable to pay anything at all.

The BTA found that because DCI accepts reimbursenient from Medicare or Medicaid, it is

not charitable. The BTA effectively characterizes DCI's decision to accept Medicare and Medicaid,

which does not cover the costs of treatment, as a bad, but voluntary, business decision. DCI urges

this Court to reject tlle BTA's analysis. Instead, DCI urges the Court to follow the vast majority of
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state supreme courts detennining tliat this is not a bad business decision but, rather, accepting

Medicare and Medicaid without restriction is a cFaaritable decision. Moreover, accepting Medicare

and Medicaid, while voluntary in a sense, is necessary. Without govennnent reimbursement, DCI

(and other charitable healtlreare providers) could not fulfill its or their charitable mission(s).

The BTA also incorrectly analyzed DCI's attempts to collect collateral source payinents from

its Medicare patients as supporting the BTA's finding that DCI is not charitable. The BTA either

ignorcd or inisunderstood that DCI is required to seek collateral source payments by federal law.

I3owever, DCI is not required under federal law to take all patients who walk in the door. DCI is

allowed to cap the number o f Medicare and Medicaid patients it accepts or refuse to care for those

that have no insurance or payment source whatsoever. DCI simply does not do so.

For-profit dialysis clinics generate tremendous profits by ignoring patients who camiot pay

the full cost of treatinent, whil.e DCI takes all patients. DCI's mission prohibits it from

discriminating based upon a patient's ability to pay for the entire cost of treatment, which entirely

di fferentiates DCI from for-profit clinics. Providing treatment to all witbout regard for the ability to

pay precisely fits this Court's definition of charity.

Proposition of Law No. I

The Ohio Board of 'Z'ax Appeals erred by finding that Appellant is not a
"charitable institution" as described in Revised Code 5709.121.

DCI is entitled to the tax exemption described at R.C. 5709.121. This statute requires that in

order to be exempt from taxation, the property must "(1) be under the direction or control of a

charitable institution, (2) be otherwise made available'for use in furtheranee o£or incidental to' the

institution's 'charitable * * * or public purposes,' and (3) not made available witli a view to profit."

Commxinity Flealth Professionals, Inc. v. Levin (2007), 113 Ohio St.3d 432, 2007-Ohio-2336, 866
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N.E.2d 478, at ¶19, citing Cincinnati Nature Cir. Assn. v. Bd, of Tax Appeals (1976), 48 Ohio St.2d

122, 125, 2 0.O.3d 275, 375 N.E.2d 381. The record shows DCI meets all of these requirements.

As a threshold issue, the detennination under R.C. 5709.121, althoagh facially similar to that

under R.C. 5709.12(B), is quite different. Id. at ¶17 ("R.C. 5709.121 has no application to

noncharitable institutions seeking tax exemption under R.C. 5709.12."). The threshold

determination lmder R.C. 5709.121 is whether DCI is entitled to an exemption because it is a

charitable institution. Id. at¶18 ("as this court stated [previously] [i]f the institution is charitable, its

property may be exempt if * * * it uses the property under the tenns set forth in R.C. 5709.121."

(intenial quotations omitted)). The BTA completely ignores this legal distinction by focusing its

R.C. 5709.121 analysis on DCI's West Chester Clinie, rather than DCI as an institution.

A. DCI is a charitable institution.

The BTA erred when determining that DCI is not entitled to an exemption under R.C.

5709.121 on the basis that DCI is not a "charitable institution." (Appx. 15.) When making its

detennination, the BTA ignored multiple relevant factors. For instance, the BTA ignored that DCI is

a tax-exempt organization pursuant to Section 501(c)(3) of the Internal Revenue Code. Of course,

Section 501(c)(3) exenrpts certain institutions organized for charitable purposes from federal income

tax. Because the Internal Revenue Service sets a high bar for Federal income tax exemption, DCI's

exempt status militates heavily in favor of finding it to be a"ehaiitable institution." The BTA also

ignored this Court's prior statements that "the provision ofinedical or ancillary healthcare services

qualifies as charitable if those services are provided on a nonprofit basis to those in need, without

regard to their race, creed, or ability to pay." Claurch qf God in N. Ohio v. Levin, 124 Ohio St.3d 36,

2009-Ohio-5939, 918 N.F.2d 981, ¶19; see, also, Planned Parenthood Assn. v. Tax Commr. (1966),

5 Ohio St.2d 117,121-22, 34 0.O.2d 251, 214 N.E.2d 222 (medical care is charitable ifoffered to all
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without regard to ability to pay, no matter how many actually do pay).10 There is no dispute that

DCI meets all of these criteria. Also, the BTA ignored DCI's articles of incorporation, which clearly

establish it as a non-profit charity. See Am. Chem. Soc. v. Kinney (1982), 69 Ohio St.2d 167, 170,

431 N.E.2d 1007 (review of a corporation's charter can establish it is a charity underR.C. 5709.121).

The totality of the circumstances contained in the record also clearly and indisputably

demonstrates DCI is a charitable institution. Specifically, the record is clear that (i) DCI willingly

accepts indigent patients, yet does not attempt to collect firnds from patients deemed indigent; (ii)

DCI routinely accepts patients DCI knows arc unable to pay DCI's cost to provide treatment; (iii)

DCI does not turn away patients unable to pay DCI's cost to provide treatment; (iv) DCI uses any

excess revenue from its activities exclusively for end-stage renal research and providing additional

care to those suffering from end-stage renal disease; (v) no private person or entity benefits from

DCI's operations; (vi) DCI opens clinics in underserved areas knowing they are not likely to be

profitable; (vii) many DCI facilities (including the West Chester Clinic) lose money, yet remain open

to serve its patients; and (viii) on dissolution DCI's assets will not benefit a private person or entity,

but rather will benefit those suffering from ESRD. In short, DCI is a non-profit, tax exeinpt

corporation witli a ntission to provide end-stage renal care to those in need, without a view towards

financial profit, but only witli the view of advancing mankind's figlit against renal disease.

The BTA ignored all of this. The Decision simply contains no meaningful analysis of DCI as

an institution. Instead, the BTA sinlply detennined that DCI did not "use the subject property in

furtlierance o Cor ineidentally to its charitable ptupose because it conducts no charitable activities at

1U Ohio has long recognized that the provision ofnonprofit medical care is charitable, entitling
the provider to a real estate tax exemption. See Community Health Professionals at ¶23; Warman v.

Trcicy (1995), 72 Oliio St.3d 217, 220-21, 648 N.E.2d 833; Bowers v. Alcron CityHosp. (1968), 16
Ohio St.2d 94, 95-96, 243 N.E.2d 95; Vick v. ClevelandMem. Med. Found. (1965), 2 Ohio St.2d 30,
31 O.O.2d 16, 206 N.E.2d 2, at paragraph two of the syllabus.
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the clinic." (Appx. 16.)" This reasoning is improper under R.C. 5709.121 because it is property

specific, ignoring DCI as an institution.

The BTA also iniplicitly and impennissibly substituted its definition of eharity- completely

"free care" - for this Couit's definition. In taking all patients regardless of ability to pay and

opening cliiiics in underserved areas, DCI's clinics contribute greatly to charity at DCI's expense.

Obviously, opening clinics in remote areas that serve patients that camlot pay the cost of treatment

often results in DCI's clinics, including the one in West Chester, losing money. But, consistent with

its mission, DCI continues to operate these clinics.

This is an activity of a charity, not a for-profit clinic. In other words, the implementation of

DCI's "take all patients" mission is the very epitome of attempting "in good faith * * * to advance

and benefit * * * those in need of advancement and benefit in particular * * * without regard to their

ability to supply that need from other sonrces, and witliout hope or expectation * * * of gain or profit

by the donor or by the instrumentality of the chaiity." While the BTA coniplains that DCI does not

donate its sewices, the West Chester Clinic, in fact, has donated over $250,000 of services by

accepting patients that camlot and do not pay the fizll cost of treatnrent.

'I'he Pemisylvania Supreme Court examined a case involving similar facts in St. Margaret

Seneca Place 536 Pa. 478. There, a nursing home sought a property-tax exemption. Id. at 481. The

nursing home provided very little free care because many of its patients had a government "safety

net," just like DCI's patients. Id. at 482-83. Like the BTA in this case, the trial court found that the

nursing home "did not donate or render gratuitously a substantial portion of its services." Id. at 484.

The trial court relied on the same reasoning as the BTA in writing the following:

11 Appx. 16 (DCI is not charitable because "like the operations of a for-profit corporation, [DCI]
charges all patients for dialysis, voluntarily enters contracts with government and private insurers to
set charges for the provision of these services, and does not donate any of its services without charge
or at a reduced charge").
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It is the nursing home that has detei-mined that it will accept whatever amount
Medicaid pays out for services rendered to those residents paying through Medicaid.
The nursing home also expects paytnent from Medicaid for those services. If
payment is not received, the nursing home has incurred a bad debt as any other
business would and has not provided charity. The nursing home's situation is
analogous to the airline industry wliich charges passengers various rates for the same
flight. No one would contend that an airline is a charity because individual
passengers receive different rates while the airline loses money. The airline's goal is
to fill the plane to capacity whichever way it can ***.

Id. at 484-85.

The Pennsylvania Supreine Court squarely rejected this reasoning, ultimately branding it

"specioiLis." Id. at 485. In particular, the Pennsylvania Supreme Court rejected the trial court's

analogy and correctly recognized that if an airliue passenger cannot afford a fidl-fare ticket and the

airline does not offer her a reduced fare, that passenger will simply forgo the flight. Id. In contrast,

"if the nursing home does not accept an aged Medicaid patient whose allotment does not fully cover

his costs, the public will fund the patient's care at a public institution because such care is not viewed

as a privilege like an airplane flight but is deemed to be a public responsibility." Id. Just as the

Pcmisyl.vania Supreme Court rejected the trial court's reasoning, so should this Court reject the

BTA's reasoning.

B. DCI uses the West Chester Clinic property at least incidentally to its charitable
purpose and does not operate with an eye to profit.

The second two prongs of the R.C. 5709.121 test - that the property's use is at least

incidental to the institution's charitable purpose and that the institufion does not operate with an eye

to profit - are easily met here. This Court previously found a property exempt from taxation where

a provider charged patients for services rendered, accepted payment from private and govermnent

sources, wrote off unpaid amounts, and did not offer services fi-ee of charge. Community Health

Professionals at 1117-19. This situation is almost exactly analogous. As the Court noted in

Community Health Professionals, while an applicant may not offer free care, an applicant is

charitable nevertheless if it provides services without regard to a patient's ability to pay and no
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evidence is provided that a patient was denied services due to an inability to pay. In short, once DCI

is detemiined to be a "charitable institution," its nonnal operations, which are nearly identical to

those of Community Health Professionals, qualify its property for an exemption under R.C.

5709.121.

In Miracit Dev. Corp. v. Zaino, 10th Dist. No. 04AP-322, 2005-Ohio-I 02 1, the plaintiff,

Miracit, sought a real estate cxemption for a day-care operated by a subsidiary. Id. at ¶2. Miracit

itself was a non-profit focused on the well-being and revitalization of inner-city Columbus. Id. at ¶1.

Operationally, the day care charged all clients the same rate, regardless of their ability to pay; it had

no sliding scale tuition arrangement. Id. at ¶26. The day care primarily (75%) served Title XX

clients, meaning that the day care received governnient reimbursements, much like

Medicare/Medicaid. Id. at ¶34. On these facts, the court found that because the day care operation

advanced Miracit's goals ofrevitalizing inner-city Columbus, the property qualified for a real estate

exemption under R.C. 5709.121. Id.

In this oase, the West Chester Clinic is certainly at least incidental to DCI's mission to treat

ESRD as established in its charter and confirmed by its 501(c)(3) status. In fact, the West Chester

Clinic is the obvious manifestation of DCI's charitable mission. If a day care in Columbus is exeinpt

in fGU-tlierance of an affiliate's charitable mission, then certainly the West Chester Clinic sbould be

exempt in furtherance of DCI's mission.

This Court has held that a charitable health facility should have as its primary purpose the

provision of health services to those in need without regard to ability to pay, and such facility should

provide its seivices to indigent paticnts and to the public generally. See, e.g., Picfc, 2 Ohio St. 2d at

31. DCI, just like any community hospital, meets these criteria by providing services to indigent

patients without ability to pay the full costs of treatment. Undoubtedly, DCI is a charitable

institution and the West Chester Clinic is used in furtherance of those charitable purposes, without a
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view to profit. Therefore, the Court should reverse the BTA's decision and grant DCI an exemption

from property tax pursuant to R.C. 5709.121.

Proposition of Law No. II

The Ohio Board of 'Tax. Appeals erred by finding that Appellant does not use
the stabject property for a charitable purpose as contemplated by Revised
Code 5709.12.

The BTA erred by finding that Appellant does not use the subject property for a charitable

purpose as contemplated by Revised Code 5709.12(B). DCI's West Cliester Clinic is exempt from

real estate taxes under Revised Code 5709.12(B) because it is "used exclusively for charitable

purposes.i12 Under R.C. 5709.12(B), the dispositive question is whether DCI is using the property

for a charitable purpose, not whether DCI is a charitable institution, which is the inquiry under R.C.

5709.121.

The BTA incorrcetly determined that DCI does not provide any charitable services on the

subject property. Based upon that incorTect detennination, the BTA concluded that the use of the

property could not be "exclusively charitable," rejecting DCI's application under Revised Code

5709.12(B). hnportantly, when analyzing an application under Revised Code 5709.12(B), the tenn

"exclnsively" means "primary use." Girl Scouts Great Trail Council v. Levin, 113 Ohio St.3d 24,

2007-Ohio-972, 862 N.E.2d 493, at ¶19, citing Trr.ce Christianity Evangelism v. Zaino, 91 Ohio St.3d

117,120, 2001-Ohio-295, 742 N.E.2d 638; Moraine Flts. Baptist Church v. Kinney (1984),12 Ohio

St.3d 134, 135, 465 N.E.2d 1281, 12 OBR 174. In other words, DCI need only show the West

12 To "grant exemption under R.C. 5709.12, the arbiter must determine that (1) the property
belongs to an institution, and (2) the property is being used exclusively for charitable purposes."
Tr¢se Christianity Fvangelism v. Tracy, 87 Ohio St.3d 48, 51, 1999-Ohio-220, 716 N.E.2d 1154,

citing Highlcnid Park Owners, lnc. v. Tracy, 71 Ohio St.3d 405, 406,1994-Ohio-32, 644 N.E.2d 284.
However, since this Court has determined that "a corporatiott meets the definition of an'institution"'
and, since it is undisputed that DCI is a corporation, DCI must qualify under the first prong as an

institution. True Christianity Evangelism, 87 Ohio St.3d at 50, (a "non-profit corporation cannot
properly be disqualified from an exemption under R.C. 5709.12(B) on the basis that it is not an

'institution"').
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Chester Clinic is used primarily for charitable purposes. The record overwhelmingly demonstrates

that DCI carried its burden.

As discussed above, the following facts are undisputed:

i. DCl's West Chester Clinic accepts patients DCI knows cannot pay the full cost of
treatment (i.e. accepts Medicare and Medicaid, does not cap the number of Medicare
or Medicaid patients, and accepts patients with no ability to pay);

ii. DCI's West Chester Clinic does not turn any patients away;

iii. DCI's West Chester Clinic loses about $250,000 per year because its patients cannot
pay the full cost of treatment, yet remains in operation;

iv. DCI's West Chester Clinic does not operate with a view towards financial profit;

v. DCI's West Chester Clinic has a policy of continuing to offer services without
collecting any payment where no payment is available; and

vi. If DCI's West Chester Clinic generated excess revenue over costs of providing
service (which it currently does not), these sums would be donated towards researcli
at public universities or providing care or services to those suffering from end-stage
renal disease. Accordingly, no person or organization profits financially from DCI's

operation of the West Chester Clinic.

These undisputed and indisputable facts clearly fit the legal definition of charity as

articulated by this Court, meaning that the West Chester property is being used for charitable

pr11poses.73 In fact, DCl's use of the West Chester property meets each and every clause in the

charitable definition:

13 "[T]he attempt in good faith, spiritually, physically, intellectually, socially and economically to
advance and benefit mankind in general, or those in need of advancement and benefit in particular,
without regard to their ability to supply that need from other sources, and without hope or
expectation, if not with positive abnegation, of gain or profit by the doner or by the instrumentality

of the cliarity." True Cliristianity Evangelism, 91 Ohio St. 3d at 119-120 (emphasis removed).
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I egal definition af ^harif '` How DCI`tneets the le aI definition .:
The legal definition of clrarity calls for DCI to DCI's mission, as manifested at the West Chester

make its mission to "* ** advance and benefit Clinic, is to treat each end-stage renal disease

mankind in general ***." patient it ean without a motive towards profit and
donate or use any excess funds to research
improveinents to the methods and quality of end-
stage renal disease treatment.

The legal definition of charity calls for DCI to DCI's West Chester Clinic offers services to

focus on "* * * those in need of advancement those who have no collateral source payments.

and benefit in particular ***." DCI continues to offer services at clinics, such as
at the West Chester Clinic, that lose money
every year.

The legal definition of charity calls for DCI to DCI's West Chester Clinic does not refiisc care if

act " * * * witliout regard to [patients] ability to the prospective patient cannot pay the cost of

supply that need from other sources ***." treatment and accepts patients knowing the
patient cannot pay at all.

The legal definition of charity calls for DCI to DCI's West Chester Clinic does not turn away

act " * * * without hope or expectation * * * of patients who are unable to pay the fu11 cost of

gain or profit by the donor or by the treatment, and no person or organization profits

instrumentality of the chaiity." financially from the West Chester Clniic

Finding that DCI operates the West Chester Clinic for primarily chai7table purposes is

consistent with other decisions by this Court when considering similar issues. For exanrple, in Vick,

2 Ohio St.2d at 31, this Court held that a non-profit corporation operating a hospital was exenipt

from property taxes on the hospital even when the hospital operation accumulated a $700,000

surplus. The use of the property was considered charitable largely because no patients were turned

away and there was no evidence that individuals or private entities benefited from the surplus. This

Court held that "[w]here a corporation not for profit is operating a hospital for the primary purpose

of providing services for those in need, without regard to * * * ability to pay, the fact that the

hospital cliarges patients who are able to pay for its services and that a surplus has been created * * *

(no part of wliich has been diverted to a private profit) does not change its essentially charitable

nature." Id. at 33. Like the non-profit liospital in Vick, DCI is a non-profit corporation providing
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medical services to those in need without regard to those patients' ability to pay the full cost of

treatment. The facts that patients are charged and some clinic locations generate excess revenue that

does not inure to private benefit does not change DCI's "essentially charitable nature." Id. If DCI's

intentions were anything other than charitable, it would have closed the West Chester Clinic years

ago as an economic failure. Pursuant to this Court's broad definition of charity, DCI is using the

West Chester Clinic primarily for charitable purposes. Accordingly, the Court should reverse the

BTA's dccision and grant DCI an exemption from property taxes pursuant to R.C. 5709,12(B).

Proposition of Law No. III

The Ohio Board of Tax Appeals erred in finding that the subject property is
not e.xempt fromn taxation.

The decision of the BTA rests on two misapplications of law that, if allowed to stand, will be

a radical departure from this Court's prior decisions, potentially endangering the existence or

efficacy of many charitable healthcare providers. First, the BTA equated "chaiity" with "free care."

Second, the BTA suggested that a threshold level of free care is required in order for an institution to

be a "charitable institution."

A. The B'I'A's decision wrongly defines charity as the provision of free health care.

The BTA's decision erroneously defines charity as free care.1°' This definition ignores this

Court's long-standing definition of charity described in Section I(A), above. Moreover, the BTA's

Decision wrongly devalues the inherent charitable activity of providing care to all patients regardless

of their ability to pay and providing care to Medicaid and Medicare patients. In short, the BTA's

14 The BTA states, DCI "provides no free or charitable service at the subject property." (Appx.
18.) Then it goes further asserting that DCI "conducts no charitable activity at the clinic" because "it
charges all patients for dialysis services, voluntarily enters contracts with govemrnent and private
insurers to set charges for the provision of these services, and does not donate any of its services
without charge or at a reduced charge." (Appx. 19.)
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decision disregards the modem realities of charitable health care, and particularly the modem reality

of goverrtment assistance to pay for dialysis.

1. Medicare and Medicaid Coverage for Encf-Stage Retaal Disease

Medicare coverage is nearly universal for ESRD. DCI could aot accomplish its mission

rvithoat accepting paymentsfrom Medicare and Medicaitb (Supp. 179, Tr. 127; Supp. 200-01, Tr.

213-14.) Institution-wide,75%ofDCI'spatientsqualifiedforMedicarein2004,and20%qualified

for Medicaid that year, with some patients qualifying for both coverages. At the West Chester

Clinic, 55 [sic -65%]-70% of the patients are covered by Medicare, 10% of the patients are covered

by Medicaid, and the remainder have no insurance or are self-insured. (Supp. 188, Tr. 164-65.) The

record is clear that DCI does not recover all of its costs of treatnient at the West Chester Clinic even

when it collects the maximum allowable charge. (Supp. 158-59, Tr. 45-46; Supp. 175, Tr. 110.)

The BTA's confi.ision about this case arises from the board's apparent misunderstanding and

misapplication of the Medicare/Medicaid laws. Once an organization agrees to accept

reinibursement from Medicare, it is restrained from charging less for services than the allowable

charge offered to Medicare patients. (Supp. 157, Tr. 39-40.) By accepting Medicare at its West

Chester facility, DCI must charge at least $160 for dialysis to all patients. 15 DCI is reimbursed $128

by Medicare per treatment, and DCI must charge the remainder to the patient. (Supp. 193, Tr. 183.)

If a patient is indigent, DCI writes off this remaining charge (or the entire charge, if no coverage

applies) pursuant to its bad-debt policy. (Supp. 165, Tr. 71.) If DCT does not follow these i-ules,

DCT could either not accept Medicare or it would violate federal Medicare laws. Practically, this

means that if DCI ever takes a Medicare patient, then DCI is prevented by fedeYal law from giving

15 Patients covered solely by private insurance caiTiers are charged between $175 and $475
depending on the negotiated rate with the insurance carrier, and a self-pay patient is charged the
commercial rate of $800. (Supp. 193, Tr. 185.)
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away completely "free care," yet it is primarily for this reason that the BTA denied DCI's appeal.

Effectively, the BTA's Decision means that accepting Medicare patients cannot be a"charity."

Similarly, Ohio's Medicaid regulations limit DCI to charging $155 per treatment and

prohibits seeking a collateral source to accomit for the difference between the reimbursement amount

and the cost of service. (Supp. 193, Tr. 182-84; Supp. 264, Tr. 265-66; Supp. 265, Tr. 268.) Thus,

as required by law, DCI does not recover the full cost of the service it provides to a Medicaid patient.

Based on that cost of selvicc, DCI has a shortfall for each Medicaid patient treatment and for

each Medicare patient treatnient (regardless of whetlier the Medicare patient has a collateral source

for payments). The only way DCI "makes up" for this shortfall is by other clinics effectively

subsidizing the Medicare/Medicaid patients at the West Chester Clinic. DCI's charity is

demonstrated by its willingness to open elinics in underserved and unprofitable areas, treat patients

who cannot pay, and continue to operate unprofitable clinics, such as the West Chester Clinic.

2. The majority of states recognize that modern charitable health care
encompasses more than free care.'

Courts around the country have recognized the charitable activity of accepting patients

regardless oftheir ability to pay. Recently, the Supreme Court ofMichigan addressed a case with a

factual scenario very similar to this case. See Wexford Med. Group, 474 Mich. at 204. Like DCI,

the plaintiff, a health care provider, sought a real estate tax exemption for its facility. The plaintiff

was organized as a charitable institution as reflected in its statement of purpose and bylaws. Id. at

196-97. The plaintiff had an "open-access policy" under which it accepted all patients without

preferential treatment and without a cap on the number of Medicare and Medicaid patients. Id. at

197. In 2000 and 2001, 13 patients received free care at a value of about $2,400.00 at which time

the plaintiffs annual budget was $10 million, handling approximately 40,000 to 44,000 patients. Id.

at 197. Fifty percent of patients had Medicare or Medicaid coverage. These patients paid 20-40%
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less than self-pay or private insurance patients. Id. at 197-98. Further, the plaintiff had financial

losses around $600,000 for 1999-2001. Id. at 198.

The Tax Tribunal found thc plaintiff not entitled to a real estate tax exemption because it

provided an insufficient amount of "free care." The court of appeals affirmed. Overturning the court

of appeals, the Michigan Supreme Court found that the plaintiff was a"charitable institution," Id. at

215. Specifically, the court found that the plaintiff engaged in charitable acts by providing care to

Medicaid and Medicare patients. Id. at 217. "[T]he fact that petitioner receives government

reinibursements has little bearing on the analysis because, despite any govermnent aid, the

beneficiary of the medical care receives a gift * * *" and "* * * the reimbursements petitioner

receives from the government fitnding fall well short of defraying the costs petitioner incurs to

render medical care." Id.

As in Wexford, DCI does not recoup the fiill cost of treatment. Moreover, DCI provides

more completely "free care" than did the plaintiff in Wexford, despite the fact that

Medicare/Medicaid coverage for renal dialysis is nearly universal. (Appx. 19-20.) Furtlrer, DCI has

an open-access policy, just like the health center in Wexford. Because ofthis open-aceess policy, the

patients at DCI's clinics, including the West Chester Clinic, receive gifts - the gift of treatment

regardless of their ability to pay and the gift of the unreimbursed treatment if they cannot pay. The

result of these activities is that the West Chester Clinic is indisputably unprofitable, yet it remains

open.

The difference between the BTA's Decision and the Wexford Court's decision is that the

Wexf'ord court properly recognized that government payments do not cover the costs that health care

facilities incur to provide medical care. In Wexford, the hospital received 20-40% less from

Medicare and Medicaid patients than from other patients. Id. at 197-98. Similarly, DCI receives

dramatically less reimbursement for Medicare and Medicaid patients than private paying patients.
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(Supp. 193, Tr. 182-85 (Medicare reimbursements are from $128-$160, Medicaid is $155, and

private care is $175-$475).) As a public policy matter, were DCI not to exist, the cost of covering

these "shortfalls" would fall to community hospitals and, ultimately, the Ohio taxpayers.

The Supreme Court of Connecticut also recognized that providing care to patients, regardless

of their ability to pay, is charity. St. Joseph's Living Ctr., Inc., 290 Conn. 695. In St. Joseph's Living

Center, a nursing home generally did not provide free care, but did not discriminate between patients

on the basis of their ability to pay. Id. at 703-704. The nursing honie derived most of its revenue

from Medicare and Medicaid reimbursements and from private paying patients. Id. at 702-03. The

Court foutid that the nursing home undertook a financial burden by accepting Medicaid patients

without discrimination because the reimbursement under that program did not fully compensate the

nursing home for actual patient care costs and tlius "relieve[d] the state of having to shoulder the

entire financial burden of caring for the indigent elderly." Id. at 732. The Court aptly summarized

modeni charitable health care: "[U]nder the current healtli care system in this countiy, accepting

those patients who are eligible, or keeping those who thereafter become eligible, for Medicaid is the

modern equivalent of caring for the indigent." Id. at 732 (emphasis in original).

Like the nursing home in St. Joseph's Living Center, DCI derives most of its funding from

Medicare and Medicaid and from some private pay patients. Similar to the Medicare entitlement to

dialysis, the elderly indigent arc entitled to nursing home care. In the same way that ESRD coverage

is nearly universal, one would be hard-pressed "to find any person in need ofnursing home care who

is uninsured, unable to pay, and wholly ineligible for government support ***." Id. at 733-34,

quoting St. ILfargaret Seneca Place, 536 Pa. at 483. Despite this lack of free care, the Comiecticut

court found that the nursing home was an organization "organized exclusively for a charitable

purpose." Id. at 709, 739-40, citinglsaiah 61:1, Inc. v. Bridgeport (2004), 270 Conn. 69, 76-77, 851

A.2d 277.

28



Similarly, DCI is a charitable institution and uses the West Chester Clinic for charitable

purposes. DCI may not provide much care to patients who are "uninsured, unable to pay, and wholly

ineligible for government support," but DCI engages in charitable activity by providing care to

patients regardless of their ability pay, opening clinics in underserved and unprofitable areas, and by

providing care to Medicare and Medicaid patients.16

Despite the BTA's anachronistic attempt to drastically narrow the Ohio Legislature's

definition of charity, coutts across the cowlty have recognized that the definition of charity is broad

enough to encompass the modem intersection between charitable institutions and govermnent-

subsidized care. See, e.g., SHARE v. Commr. ofRevenue (Minn. 1985) 363 N.W.2d 47, 52 ("We

recognize that major changes in the area of health care, especially in modes of operation and

financing, have necessitated changes as well in definitional predicates. The term 'charitable' as

applied to hcalth care facilities has bacn broadened since earlier times when it was limited mainlyto

almshouses for the poor."); Evangelical Lutheran Good Samarilan Soc. v. Cty. of Gage (1967) 181

Neb. 831, 836, 151 N.W.2d 446, 449 ("With the advent of present day social security welfare

programs, this type of cliarity [free care] is not often found because assistattce is available to the

poor under these programs. Yet,' *** the courts have defitied "charity" to be something more than

met-e alms-giving or the relief ofpoverty and distress, and have given it a significance broad enough

to include practical enterprises for the good of humatuty operated at a moderate cost to those who

16 State supreme courts across the country have similarly held that providing care to Medicare
andMedicaidpatientsisaformofcharitablecare. See,e.g., ElderTrustofFlorida,Inc.,154 N.H.at
703 (nursing home services were charitable in nature because many of the patients were covered by
Medicaid, which did not cover the entire cost of the services provided); St. Liargaret Seneca Place,
536 Pa. at 485 ("[P]eople whose costs are only partially covered by Medicaid payments are
manifestly legitimate objects of charity and people who'cannot afford to pay."'); Med. Ctr. Hosp. of

Yermont, Inc., 152 Vt. at 618-20 (rejecting city's argument that acceptance of Medicare and
Medicaid payments precluded a finding that a hospital was charitable).
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receive the benef ts."'), quoting YoungMen's Christian Assn. of the City ofLincoln v. Lancaster Cty.

(Neb. 1921) 106 Neb. 105, 111, 182 N.W. 593.

These courts have all recognized that charitable health care is no longer characterized by

"free care." Rather, charities and the government j ointly provide quality lrealth care to the indigent.

Without the work of charities like DCI, the full cost and responsibility of caring for individuals with

ESRD would fall entirely upon the government.

This Court shouldjoin the ovenvhelming majorityof state supreme courts that recognize that

modern charitable health care is not limited to "free care." Ratlier, charities and the government

work together to provide quality health care to those who caimot afford it. This is especially tiue in

areas like dialysis or end-of-life care where the cost of care is prohibitively expensive and the care is

needed until death. By offering its dialysis to all patients regardlcss of each patient's ability to pay

and regardless ofthe patient's insurance coverage (be it government or a private payer), DCI is using

the property for a charitable purpose.

B. A threshold level of "free care" should not be required.

The BTA's decision was clearly premised on a mistaken belief that charitable care in Ohio

requires a threshold level of completely "free care." (See Appx. 18 (DCI "provides no free or

charitable service at the subject property").) This is rteither the law in Ohio nor the majority of the

country.

1. Ohio does not require a speciftc percentage or amount of completely free
care in order to find charity.

This Court has never required a speci fic percentage of charitable care at a property to find a

charitable use and, therefore, a property tax exemption. Bethesda Healthcare, Inc. v. Wilkins, 101

Ohio St.3d 420, 2004-Ohio-1749, 806 N.E.2d 142, ^36. Rather, "[w]hether an institution renders

sufGcient services to persons who are unable to afford them to be considered as making charitable
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use of property must be determined on the totality of the circumstances; there is no absolute

percentage." Id. at ¶39. Yet, the B'I'A's decision implies that a threshold amount of free care is

required for a property to be used for charitable purposes.'7

As set forth above, thc BTA denied DCI's appeal under R.C. 5709.12(B) and R.C. 5709.121

because DCI "provides no free or clsaritable service at the subject property." (Appx. 15.) So, the

BTA requires some "free care." The BTA further stated that $6.7 million or 1.27 percent of

institution-wide charges of bad debt write-offs for Medicare patients was "insufficient to meet the

charitable service standards required for exemption." (Appx. 19, citing Bethesda Healthcare, Inc.).

The BTA also decided that serving an average of 96 uninsured indigent patients out of an average of

13,082 patients was insufficient to be deemed charitable. (Appx. 19.) By rejecting DCI's percentage

of free care and its Medicare debt write-offs as insuflicient, the BTA implicitly required a specific,

yet unlarown, amount of free care.

This Court should uphold its prior decisions and reject a threshold level of completely "free

care." To sustain the Decision would allow the BTA to usurp the power of the General Assembly by

inserting a statutory requirement into the exemption statutes that simply is not there. The

Constitution provides that "general laws may be passed to exempt * * * institutions used exclusively

for charitable purposes ***" froni property taxes. Section 2, Artiele XII, Ohio Constitution. The

General Assenlbly has exercised this power through various laws including R.C. 5709.12(B) and

5709.121. Notably absent from either of those statutes is a requirement that an exempted entity

provide anvthzng for free. The statutes simply do not require a threshold level of free services.

17 In intcrpreting the statutes regarding property tax exemption, this Court has enrbraced abroad
definition of "cliarity" including "the attempt in good faith, spiritually, physically, intellectually,
socially and economically to advance and benefit mankind in general, or those in need of
advancement and benefit in particular, without regard to their ability to supply that need from other
sources, and without hope or expectation, if not with positive abnegation, of gain or profit by the
donor or by the instrumentality of the charity." Planned Parenthood Assn., 5 Ohio St.2d at paragraph

one of the syllabus.
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Instead of a specific percentage of "frce care," this Courtrequires an evaluation of the totality of the

circumstances to detennine whether charity exists. Indeed, this Court has specifically rejected an

"absolute percentage of charitable use." Bethesda Healthcare, Ine. at ¶39.

2. The majority of state supreme courts considering these issues similarly reject
a req:cirement of a specifc percentage of completely "free care" to find
charitable activity for a property tax exemption.

Other state supreme courts have rejected threshold levels of free care. In Wexford, the court

rejected a monetary threshold as arbitrary and outside the realm of the judiciary:

The Tax Tribunal and the Court of Appeals focused exclusively on the dollar
amotmt of free health care petitioner gifted as part of its charity care program,
looking no further into the nature of petitioner's organization. This was error because
it is clear that both tribunals had in mind a monetary threshold that is not only not
discernible froin the statute, but that would be, by its very nature, quite arbitrary.

***[T]here are multiple reasons why inventing legislative intent in this
regard would be ill-advised and most unworkable. In fact, the difficulties with
formulating a monetary threshold illuminate why setting one is the Legislatw-e's
purview not the courts'. To set such a threshold, significaut questions would have to
be grappled with. For instance, a court would have to determine how to accomlt for
the indigent who do not identify themselves as such but who nonetheless fail to pay.
A court would have to deterroine whether facilities that provide vital health care
should be treated more leniently than some other type of charity because of the
nature of its work, or even if a health care pi-ovider in an underserved area, such as
petitioner, is more deserving of exemption than one serving an area of lesser need. A
court would need to consider whether to pretnise the exemption on whether the
institution had a surplus and whether providing below-cost care constitutes charity.
Clearly, courts are unequipped to handle these and many other unanswered
questions. Simply put, these are nlatters for the Legislature.

We.xford, 474 Mich. at 213-14. Similarly, in Medical Center Hospital of Vermont, the taxing

authority argued that the pla'nitiff hospital failed to prove that it dispensed an adequate amount of

"free care." lufed. Ctr. Hosp. of Verrnont, 152 Vt. at 616. The coui-t squarely rejected this argument

as impractical: "pegging charitability to a stated amount of free care rendered would not be workable

in [determining] an organization's taxable status. Instead uncertainty would reign, with taxability

deterniined on a yearly basis depending on economic factors not within the control of any one person
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or organization." Id. at 616-17. Instead the court adopted the "better inquiry" of "whether health

care was made available by the plaintiff to all who needed it, regardless of their ability to pay." Id.

at 617. In fact, as recognized by the Michigan and Vermont courts, adopting a threshold requirement

would be difficult to do and unworkable because non-profit companies cannot know how much free

care they will render in any given year. See WexfoYd, 474 Mich. at 213-14; Med. Ctr. Hosp. of

Vermont, 152 Vt, at 616.

Here, the BTA narrowly focused on the amount of coxnpletely "free care" DCI provides at

the West Chester Clinic. This was error. By rejecting DCI's free care as "insufficient," the BTA

implied that some level of free care is sufficient. Such a requirement is bad law. Viewing the

totality of the circumstances, DCI's facilities - including the West Chester Clinic - have a

commitment to charity that is well-established by the record. As shown above, in Propositions of

Law Nos. I and II, DCI is a charitable institution and uses the West Chester Clinic for exclusively

charitable purposes. DCI is entitled to a property tax exemption.

CONCLUSION

This Court should reverse the BTA's Decision affirming the Tax Commissioner's denial of

DCI's application for a real estate tax exemption. Correlatively, this Court should grant DCI a real

estate tax exemption under both R.C. 5709.121 and R.C. 5709.12(B). "I'he record conclusively

demonstrates that DCI is entitled to the real estate tax exeinption it seeks.

DCI is unquestionably a charitable institution. The BTA's Decision incorrectly conflated the

R.C. 5709.121 and R.C. 5709.12(B) analyses, failing to analyze DCI as an institution. However, the

undisputed facts show that, as an institution, DCI: (a) is a 501(c)(3) organization, (b) does not

operate with a view to profit, (c) does not tuilz away any patient, (d) accepts indigent patients

knowing that they eannot pay for the cost of services, (e) accepts Medicare and Medicaid without a

cap which results in clinics, like the West Chester Clinic, being unprofitable, (f) uses any excess
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profits for ESRD research and to fund patient treatments, (g) opens clinics in underserved and often

unprofitable areas for patient benefit, (h) does not financially benefit any person or entity, except

those suffering from ESRD, and (i) upon dissolution, will only benefit those suffering from ESRD or

another charity. These facts conclusively demonstrate that DCI is a charitable institution. As such,

under Community Health Partners and Miracit, its normal operatioris at the West Chester Clinic

entitle it to exemption under R.C. 5709.12 1.

Moreover, the West Chester Clinic is the physical manifestation ofDCI's charitable mission.

It is only through clinics, like the West Chester Clinic, that DCI can fulfill its mission, providing

charitable care to seriously ill patients. 'The West Chester Clinic's operations embody the charitable

mission described in (a) - (i) above. In short, the West Chester Clinic's operations are themselves

chartable, entitling DCI to exemption under R.C. 5709.12(B).

In affirming the Tax Commissioner's denial of DCI's exemption application, the BTA

nivented the idea that the Ohio real estate tax exemption statutes require a quantuni of "free care" to

be a charitable institution or use a property charitably. The statutes contain no such requirement. To

affinn the BTA's Decision would usurp the power of the Legislature, rewriting the statutes to require

some undefined quantum of some totally "free care", a concept the Legislature did not include or

intend. Moreover, the BTA's Decision is a drastic departure from this Court's precedents in that this

Court has never required that an applicant for real estate tax exemption demonstrate that it provided

some level of "free care". In fact, the wide majority of other eourts that have considered the question

concluded that healthcare operations like DCI's are, in fact, charitable. 'f hese courts concluded that

exemption does not require a demonstrated level of "free care".

Affnlningthe BTA's Decision could pose dire consequences for Ohio's charitable hospitals,

among others. Without question, aftirming the BTA's decision would reduce the resources available

to charitable healtheare providers to treat less-fortunate Ohio residents. In addition to being based
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on bad law, the BTA's Decision is bad policy - government reinibursements to eharitable healtlicare

providers should not disqualify those providers from real estate tax exemption. DCI urges this Court

to remain consonant with the holdings of nearly every other state supreme court considering the

issue in finding that the acceptance of government reimbursements will not impair the cliaritable

status of a healthcare provider that is in all respects a charity. DCI urges the Court to reverse the

BTA's Decision.

Scan P. Callan, COUNSEL OF RECORD

COUNSEL FOR APPELLANT DIALYSIS
CLINIC, INC.
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Appellant Dialysis Clinic, Inc., hereby gives notice of appeal to the Supremc Court of Ohio

from the judgment of the Ohio Board of'1'ax Appeals entered in 13"1'A Case No. 2006-11-2399 on

November 24, 2009. This appeal is brought ptusuant to Revised Code § 5717.04.

ASSI6NMI:N7'S 4r ERItOR

The Ohio Board ofTax Appeals erred as follows:

t: Thc Ohio Board of 'fax Appeals erred by Snding that
Appellant does not use the subject property for a charitable
purpose as contemplated by Revised Code §§ 5709.12 and

5709.121.

2. The Ohio Board of Tax Appeals erred by finding that
Appellant is not a "charitable institution" as described in
Revised Code § 5709.121.

3. The Ohio Board of Tax Appeals errcd in finding that the
subject propcrty is not exempt from taxation.
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Ms. Margulies, Mr. Johrendt, and Mr. Durdap concur.

This matter is before the Board of Tax Appeals upon a notice of appeal

filed by appellant Dialysis Clinic, Incorporated ("DCI"). DCI appeals from a final

determination of the "I'ax Commissioncr, in which the commissioner denied DCI's

application for exernption of real property from taxation for tax year 2004, and

remission of penalties for 2004 and 2005. On review, the commissioner's

determination is affrmed.
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This rnatter is considered by the Board of "t'ax Appeals upon the notiee

of appeal, the statutory transcript ("S: f"), and the record of the evidentiary hearing

("H.R.") ltctd in this nlattcr. The parties also provided legal argutnents through bricfs

frled with the board.

DCI seeks exemption for one of its outpatient dialysis clinics located in

West Chester, Ohio. In support of its exemption application, DCI's then-staff attorney

Atny VJlteeler submitted thc following October 2006 cotrespondence to the

conimissioner, which states, in relevant part, as follows:

"DCI is a'Tetutessee non-profit, public benefit corporation
qualified as a tax exempt organization under Section
501(c)(3) of the Internal 12evenue Code. DCI's tnis.sion is
to care for and rehabilitate paticnt.s suffering irotn cluonic
renal failure while constantly striving to irnprove tite
methods and quality of treatnient. To this end, DCI
operates approximately 195 outpatient dialysis clinics in
26 states, supports and participates in ki<iney-retated
research, and promotes professional and public education
in tliis field of medicine. Each year, DCI sets aside a
significant pot4ion of its proLits to be utilized for research

***. For its fiscal year cnded September 30, 2005, DCI

set aside $13,622,000 for research on net profits of'
$21,378,000.[i] Additionally, DCI operates a summer
eamp for children *** who have chronic rcnal failure or
who have received a kidney transplant. T11e camp *** had

97 catnpers in June 2006.

"DCI opened its clinic *** in October 2003. The Facility
has 14 dialysis stations and currently serves approxintately
30 patients providing dialysis services three days per

' The reaord does not contain DCI's federal tax return in support of the refetenoed 2005 tax year, but

does contain copies of returns for 2003 and 2004. S.T. at 19-45 and 46-72. t)Ct states it neiied

$32,167,517 on revenues of $514,053,981 for tax ycar 2004, with approximately $6 tniition apparently

tistcd for researcit expenses. S.T. at 46, 47, 59, 63. For tax year 2003, fX:I states it netted $6,306,492

oil revenues of $479,127,641, with $7 mitlion apparently listed for researcb expenses. S.T. at 19, 20,

33. "t'he record
provides no further details or support regardivg these stated research expenses.

2

000005



week. *** DCI is, and has always been, fhe sole
occupatit of the Facility.

"DCI receives reimbursenictit for the services it provides
from three main sourees: Medicare, Medicaid and private
insurers. Sixty-lwo percent of the Facility's patients are
covered by Medicare and nine percent arc covered by
Medicaid. For many Medicare and Medicaid patients,
DCI writes off the patient's responsihility based on

indigency in accordance with DCI policy.

"DCI is limited by federal and state laws in the ways in
whiclr it can provide charity care. Federal law prohibits
healthcare providers from influencing patient choices of
one provider over another by offering free items or
services. Thus, DCI is not able to provide free items or
services to patients who are eligible for Medicare and
Medicaid. Because Meclicare has a separate program for
individuals wittt chronic renal failure, niost patients are
eligible for coverage. However, for those who are not
eligible (tnostly individuals who never worked or illegal
aliens) or who have a waiting period before
Medicare/Medicaid coverage begins, DCI does provide
charity care. Amounts of charity care arc kept at the local
clinics and are not aggregated across the company. 77ie
Facility currently does not have any charity patients."
S: f. at 11 4-115.

Attached to its excmption application is a copy of a 1995 amendtnent to DCI's restated

charter, which states that the corporation's purpose is as follows:

"To operate dialysis clinics, to dialyze paticnts and to
render such additional care as patients with cltronic renal
failure tnay require; to provide training and supplies to
enable selected patients to undertake dialysis at home, and
to do all acts and things necessary and incidental thereto.

"To receive and ntaintain a fund or funds of real and
personal property or both, and to use aiid to apply tltc
whole or atty part of the income therefrom and the
prineipal thereof exclusively for charitable, scientific or
educational purposes related to kidney disease, either
directly or by contributions to organizations that qualify as

3
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exempt organizations under Section 501(c)(3) of the
lntemal Revenue Code and its regulations as they now
exist or as they may be hereinafter amended.

`°fo conduct research relating to kidney disease, dialysis,
and transplantation, and to do any act or thing which may
promote the etkctivc treatment of kidney disease." S:f%

at 154.

In his final determination, the coinmissioner decided to review llCl's

request for exemption pursuant to R.C. 5709.12(B), noting DCI failed to specify any

statutory basis for exemption on its application. S.T. at 1, 120. The conunissioner

found DCI to be a non-profit institution, but not a charitable one, and concluded R.C.

5709.121 is, therefore, inapplicable. S.T. at 1-2. The cominissioncr looked at

evidence of DCl's use of the subject and found "no cvidence of charitable care

provided at the property." The coinmissioner denied exemption, stating:

"It is noted that merely collecting Medicaid or Medicare
reimbursements is not a charitable act, but is receiving full
agreed payment ander a guaranteed insnrance payment for
rnedical services. The Medicaid fees paid are ones agreed
to between the health care provider and the Medicaid
insurer. Such insured payrnent.s are no different than
payments agreed to and paid under commercial insurance
agreements, whereby the iiisurer may contract with the
care provider to pay a lower fee for services than that
charged to uninsured patients. Further, medical care does
not become charitable merely because a medical billing is
deenied uncollectible and writtert off; such action being no
more than an accounting tool by which a company may
offset its business losses. *** Therefore, the write-otfs
submitted for the subject property or those submitted for
the entire DCI systeni are insuffrciettt to determinc the
amount of indigent pfdients seen wiihout regard to ability

to pay." S.T. at 3-4.
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In its notice of appeal, DCI asserts the commissioner erred by 6nding it

was not a charitable institution, by finding that it does not use the subject property for

a charitable purpose, and by findiag that the property is not exempt from laxation.

At the Irearing before this board, DCI presented two exhibits and the

testiniony of Mr. Lee Honi, in-house counsel for DCI, and Mr. Roy Dansro, DCt's

regional ttdtninistrator for the Cincinnati area. The 'I'ax Conimissioner presented five

exhibits and two witnesses who work for the Ohio Department of Job and Family

Services, Ms. Deborala Clement Saxe and Mr. Eric Edwards. Consistent with the facts

as stated by his predecessor, Horn testified that DCI's mission is to provide treatment

for end-stage renal disease without a profit rnotive. ILR. at 36, 10 1; S.T. at 153, 155,

158. l{e said DCI developed an indigence policy to satisfy Medicare requireinents,

which prohibit charging less for services than the amount charged to Medicare

patients. H.R. at 39-40. To be considered under DCI's indigence policy, patients must

complete a financial analysis fotm, which is then used to determine ability to pay.

The policy states: "DCI's indigence policy is not a charity or gift to

patients. L)Ci retains all rights to refuse to admit and treat a patient who has no ability

to pay." Appellant's Ex. 4 at 2. T1 e policy further states "all paticnts are personally

responsible to pay for the treatment and services that DCI provides them:" Id. It

explains that reasonable collection actions will be taken against those who do not pay,

including court action. "DCI has an atlirmative obligation to collect copays and

deductibles per managed care contracts." Id. Finally, the stated purpose of the

indigence policy is to:

5
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`°*** [B]stablish a unifortn and equitable system to
determine if a DCI patient is indigent such that DCI may
deem certain charges for DCI's services provided to an
indigent patient as an uncollectible bacl debt. If DCI
detertnines that a patient's indigence as establislred by this
policy renders certain charges to tttat patient as
urrcollectible bad debt, then DCI may 'write-otI' certain
categories of charges to the patient as opposed to
subjecting an indigent patient to reasonable collection

efforts: ' Appellant's Ex. 4 at I.

Hom testilied that the policy addresses "the requirement that we not charge or offer

services to patients cheaper than the Medicare rate." H.K. at 47. He furtlrer explained

that indigetit patients tnust first exhaust all possible insuranee payment options before

atnounts owed will be cortsidercd under the policy. H,R, at 47, 70-71. If a patient

qualifies under the indigence policy and is unable to pay for treatment, Horn testified

that the patient will be billed for the outstanding atnount and then, "after a certaui

amount of time," DCI's aceounts-reccivable billing department will write off the

eharge as an uncollectible bad-debt expense front the accounts-receivable ledger. I 1.IL

at 78-81, Appellant's Ex. S.

Horn also testified as to llre insurers that reimbursed DCI for services

provided to paticnts during the period October 2006 to September 2007. H.R. at 40-

10t.Z He said that on a company-wide basis, Medicare insured almost 75 percent of

DCI patients for the 2006 to 2007 period. Horn obtained this percentage from a

document he said he reeeived froin the company's controller, wltich also indicates

private insurers covered 12.6 percent of DCI's patients, with Medicaid, I11-ADs, and the

Z He said hc was anable to testify regarding insnrers f'nr the relevant exemption apptication period- Id.
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Veteran's Adrninistration insuring, respectively, 6.2, 5, and 1.3 pcrcent of patients.

Appellee's Ex. C. `T'his exhibit also indicates that DCI provided 1,836,058 treatments

per year to a monthly average of 13,082 patients, generating $526,891,082 in charges.3

Of this, 11,840 treatinertt.s per year were provided for a monthly average of 96 indigetit

patients with no insurance. Id. DCl characterized approximately $6.7 tnillion of the

charges for this period as a"bad debt charity write ofP' for those patients insured by

Medicare.4

Finally, I-Iont testified that IJCI voluntarily agrees to accept patients

insured by Medicare and Medicaid. H.R. at 119-120. IIe also said DCI did not

conduct research or its sutnmer camp at the subject facility in West Chester. ll.it. at

132.

DCI's otlter witness, Dansro, managcs the subject in West Chester, thrce

other dialysis clinics located tht-oughout the Cincinnati area in Walnut Hills, Westem

I-lills, and Forest Park, as well as a clinic in Maysville, Kctitucky. H.R. at 135.

Dansro testified that DCI's dialysis service is the same as that of a for-profit provider,

hut DCI invests excess revenuc toward construction of new clinics and research to

cornbat kidney disease. H.R. at 141, 220. lie cited $1.7 million itt researetr funding he

said DCI gave to the University of Cincinnati Medicsd College from 2004 to 2008.

H.R. at 142, 215-217. IIe said that while DCI does tiot turn away patients without the

ability to pay, all DC1 patients are referred to its clinics after being treated and

Of tbese total cttarges, Medicare and private insurers make up 55.8 and 31.7 percent, respectively.
td.
° See appetlnnt's Lx. 5 at proccdure 1 U01, aaachment I00IA, cost code A I0t.
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discltarged from hospitats, sn they rarely lack insurance5 H.R. at 139, 168. ln fact,

Dansro said all patients treated at the subject since it opened in late 2003 have had

some type of insurance. H.R. at 172, 221-222. He testi6ed that of the approximately

350 total patients at the five clinics he manages, presently between six and nine

receive treatment without insurance or the ability to pay. Ii.R. at 173-174. Ilowever,

it is unclear from Dansro's testimony ltow long atty patient receives treatment without

insurance since hc also testified that I)CI's social workers supervise these patients in

applying for Medicare and Medicaid 6 Id.

Finally, Dansro testified that clinics with tewer patients tend to lose

money, such as the subject with 10 to 40 patients, while clinics with a higlter volume

tend to generate revenues in excess of expenses, suclr as Walnut Ilills with 140

patient,s. H.R. at 152-156; 206-207. Based on data contpilcd by an employee under

pansrti s supervision, the West Chester clinic generated $552,488 in charges during

2004 with approx"tmately 10 total patients and $866,646 during 2005 with

approximately 25 total patients. H.R. at 197-198, 221; Appellee's Ex. B. For these

5 For patients without insurance, Dansro testified that DCI's charge is $800 per treatment. Private
insurers have aegotiated charges of $175 to $475 per treahnent, with Medicaid-insured patients
charged the maximum reimbursement arnount of $155 per treatmerd. White Medicare patients are
responsible for a 20 percent copayment of the Medicarc rate, whieh is $160 per treatment,
approximately 85 percent of t)Ct's Cincinnati area Med'rcare patients have a seeondary insurer that

covers the copayrnent. H.R. at 166-168, 183-186.

6 Medicare estabtisbed a speciat program to insure patients, regardless of age or income, who require
-stage renat disease, according to the iestimony of the commissioner's witness, Eric

dialysis due to end
Edwards, a Medicaid rates and policy expert for the Ohio 1)eparanem of Job and Fmnity Services.
H.R_ at 261-262, 269; ST. at 115. He testified that patients can experience a one- to 16ree-month long
waiting period after completing a Medicare application before beconting eligible for benefits. Id.
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two years combined, insurers were responsible for approximately $1.4 ntillion in

charges, with approximately $8,000 billed to patients. Id.

We begin our review by obscrving that the findings of the 'rux

Cormnissiooer are presumptively valid. Alcan Aluminum Corp. v. Limbach (1989), 42

Ohio St.3d 121, 123. Consequently, it is incumbent upon a taxpayer challenging a

determination of the'1'ax Commissioner to rebut that presumption. l3elgrade Gardens

v. Kosydar (1974), 38 Oltio St.2d 135, 143; Midwest Transf'er Co. v. Porterfield

(1969), 13 Ohio St.2d 138, 142. Moreover, the taxpayer is assigned the burden of

showing in what manner and to what extent the commissioner's determination is in

error. Federated Dept. Stores, Inc. v_ Llndley (1983), 5 Ohio St.3d 213, 215. When no

competent andlor probative evidence is developed and properly presented to the board

to establish that the comtnissioncr's deterniination is "clearly unreasonable or

unlawful," the determination is presmned to be correct. Alcan Aluminum, at 123.

The rule in Ohio is that all real property is subject to taxation. R.C.

5709.01. Exemption from taxation is the exception to tlte rule. Seven ffills Schools v.

Kinney (1986), 28 Ohio St.3d 186. 11re burden o#' establishing that real property

should be exempt is on the taxpayer. Exemption statutes must be strictly construed.

American Society for Metals v. Lirnbach (1991), 59 Ohio St.3d 38, 40; Faith

Fellowship Ministries, .Inc. v. Limbach (1987), 32 Ohio St.3d 432; White Cross

Ilospital Assn. v. I3d. of Tax Appeals (1974), 38 Ohio St.2d 199; Goldman v. Robert E.

Bentley Post (1952), 158 Ohio St. 205; Natl. Tube Co. v. Glander (1952), 157 Ohio St.

407; and Willys-Overland Nlotors, Inc. v. Evait (1943), 141 Ohio St. 402.
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tn its appeal, DCI claims that the subject pt-operty should be exempt froin

taxation pursuant to R.C. 5709.12(B) and R.C. 5709.121. Under R.C. 5709.12(B), all

"frlcal and tangible personal property belonging to institutions that is used exclusively

for charitable purposes shall be exenipt from taxation ***" Thus, to grant an

exemption under this section of the statute, it must be determined that (1) the property

belongs to an institution, and (2) the property is being used exclusively for charitable

purposes. Highland Park Owners, Inc. v. 7'rac•y ( 1994), 71 Ohio St.3d 405, 406-407.

The phrase "used exclusively" has been interpreted by the court to mean primary use.

True Christianity Evangelism v, 7aino (2001), 91 Ohio St.3d 117, 120-

Moreover, if an institution is found to be "charitable," it can then be held

to a inore relaxed standard of "exclusive cliaritable use" found in R.C. 5709.121. That

statute provides:

"Real property and tangible personal property betonging
to a charitable *** institution *** shall be considered as
used exclusively for charitable *** purposes by such
institution, *** il' it rncets one of the following
requirenients:

"(A) It is used by such institution, *** or by one or rnore
other such institutions, the state, or political subdivisions
under a lease, sublease, or otlter contractual arrangement:

"(1) As a community or area center in which
presentations in music, dramatics, the arts, and related
fields are made in order to foster public interest and
education there;

"(2) For other charitable, educational, or public purposes;

"(B) It is made available under the direction or control of
such institution, * * * for ttse in furtherance of or incidental

E
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to its "** charitable **" purposes and not with a view to

proftt."

Thus, in deciding whcther property is exempt under the charitable use

provisions of R.C. 5709.12(t3) and 5709.121, the first determination is whether a

charitable or noncharitabie instatution is seeking exemption. If the institution is

noncharitable, its property tnay be exempt if it uses the property exclusively for

charitable putposes. Highland Park Owners, Inc., supra. If the institution is

charitable, its property may be exempt if it uses the property exclusively for charitable

purposes or it uses the property under the terms set forth in R.C. 5709.121.' Olntsted

Falls Bd. of Edn. v. T'racy (1997), 77 Ohio St.3d 393, 396; Episcopa! Parish v. Kinney

(1979), 58 Ohio St.2d 199; White Cross Hosp. Assn. v. Bd of Tax Appeals (1974), 38

Ohio St.2d 199.

I^urthermore, "(w]hen charges are made for the services being offered,

we mnsL consider the overall operation being conducted to detertnine whe0ter the

property is being used exclusively for charitable purposes."
Bethesda Healthcare, Inc.

v. Wilkins, 101 Ohio St.3d 420, 2004-Ohio-1749, at 1136. "Whether
an institution

renders sufficient services to persons who are unable to afford them to be considered

^ To determine whether property is exempt in accordance with R.C, 5709.121, "property niusL f Ij be
under ftte direction or control of a cbaritable institution or state or political subdivision, [21 be
otherwise made available ' for use in furtherance of or incidental to' the institution's `charitable •'* or
public purposes,' and (3] not be made available with a view to profit." Cincinnati

Nature Ceeter v.

Bd. of Tax Appeals (1976), 48 Obio St.2d t22, 125. "Whenn ofnns^^geR e.ori,cad ,tly f t is
question of whether a charitable institution uses its property
charitablc purposes, this court focuses oo the relationship between the actual use of the property and

the purpose of the institution." Gornmunity t3eatth Profcssionals, Inc., Y. Levin, 113 Ohio St.3d 432,

2007-Ohio-2336, at 21.
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as making charitable use of property must be determined on the totality of the

circumstatices; there is no absolute percentage." Id. at ¶39.

While the General Assentbly has not defitted what activities of an

institution constitute charitable purposes, the Supreme Court of Ohio held in Planned

Parenthood ^fesn. of Columbus, Inc. v, Tax Commr. (1966), 5 Ohio St2d 117,

paragraph one of the syllabus, that:

"[I}n the absence of a lcgislative deEinition, `charity,' in the
legal sense, is the attempt in good faith, spiritually,
physically, intellectually, socially and economically to
advance and benefit mankind in general, or those in need of
advancement and benefit ut particular, without regard to
their ability to supply that need from other sources, and
witttout hope or expectation, if not witli positive abnegation,
of gain or proGt by the donor or by the instrumentality of

the charity."

In the present matter, we first find that DCI does not qualify for

exemption under R.C. 5709.12(B) as an institution that uses the property exclusively

for charitable purposes. Highland Park Owners, Inc., supra. As DCI concedes, it

provides no fr ce or charitable service at the subject property. Consequently, for DC1 to

qualify for exemption, it must be found that DCI is the type of institution permitted the

broader definition of "exclusive charitable use" found under R.C. 5709.121, where the

threshold requirement is that the property owner be a charitable or educational

institution, state or political subdivision. True Chrtstianity Evangelism v. Traey(1999),

87 Ohio St. 3d 48, 50. Alttiough the record indicates DCI is a not-for-profit

corporation that may operate the subject property without a view to profit, we are

unable to find that DCI is a charitable institution.
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When we look at the "relationship between the actual use of the property

and the purpose of the institution," Community Health Prafessionals, (nc., supra, we

find DCI does not use tlle subject property in tiu'therance of or incidently to its

charitable purpose becattse it conducts no charitable activity at the clinic. Instead, like

the operations of a for-profit corporation, it charges all patients for dialysis services,

voluntarily enters contracts widt governmeit and private insurers to set charges for the

provision of these setvices, and does not donate any of its services widtout charge or at

a reduced eharge. The only distinction we can find betweett DCI's clinics and for-

proht dialysis clinics is the mamrer in which a portion of excess revenue is used. From

the Iitnited record, it appears that the owner's intent is to raise funds from its clinic

operations to apply in part toward furtttcr clinic development and alleged research.$

However, any charitable purpose based on this use is vicarious. "It is only the use of

property in charitable pursuits that qualifies for tax exeniptiort, not the utilization of

receipts or procceds that does so." Hubbard Press v. T`racy (1993), 67'Ohio St.3d 564,

566. See, also, Seven Hills Schools, supra; Vick v. Cleveland Memorial Medical

Foundation (1965), 2 Ohio St.2d 30, 33.

Furthcr, DCI explicitly states that its "indigence policy is not a charity or

gift to patients. DCI retains ail rights to refiuse to admit and treat a patient who has no

ability to pay." Appellant's Ex. 4 at 2. The policy also states "all patients are

personally responsible to pay for the treatment and services that DCI provides them."

b Other dtan tl^e barc information reported on corporate tax returns and witness testimony regarding

one donation to the University of Cincinnati, we find no evidence regarding research or contributions

by UCI. Seu footnote t, supra; H.R. at 142.
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Id. If payment is not received for scrviccs provided, thcn DCI pursues collcction

action, includittg court action, which presumably tneans obtaining judgment and

recording a lien agairtst non-paying patients. While DCI characterizes as charity its

accounting practice of cventually writing off a portion of some patient charges deemed

uncollectible bad debt, we find no evidence of DCI acting as a donor at any tiine by

relinquishing its legal right to payment from patieats for setvices provided.

In an Illinois tax exentption case involving a hospital, Provena Covenant

Med. Cenler v. Dep1. of Revenue (August 26, 2008), 384 Fll. App.3d 734, the court

discusses the relationship between charity and gift giving as follows:

"`Charity' is an act of kindncss or benevolence. There is
nothing particularly kind or benevolent about selling
sotnebody something. 'Charity' is `generosity and

helpfulness[,] esp[cciallyl toward tbe oeedy or suffering'
(Merriam-Webster's Collegiate Dictionary 192 (10th ed.
2000)) - not mcrely helpfidness, note, bttt generosity.
`(ienerosity' meaas 'liber[ality] in giving.' Merriam-
Webster's Collegiate 1)ictionary 484 (10th cd. 2000). To
be chatritable, an institntion must give liberally.
TLemoving givitig from charity would debase the meaning
of charity, and we resist such an assault upon language.
Sec C. Borek, Decoupling 7'ax Exemption for Charitable
Organizations, 31 Wm. Mitcttell L. ltev. 183, 187 (2004)
("the 'legal' meaning (of'charitable'] has so stretched the
tenit beyond its etymological boundaries as to render the
concept vacant, unoccupied by any useful legal rwtion of

what 'charitable' mcans").

"[A] gift is, by definition, 1'ree goods or services:
somcthing voluntarity transferred by one person to

another without compensation' (Merriam- Webstet's
Collegiate Dictionary 491 (10ttt ed. 2000)). Defining
`gift' in any other way would do violence to the meaning
of the word. One can make a giR by charging nothing at
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all. Or one can tnake a gift by undercharging a person,
that is, charging less than one's cost (using cost as a
baseline prevents the creation of an artificial gift through
inflation of prices (37 Loy. U. Chi. U. at 511-12)), and in
that case, part of the goods or services is given without
compeisatioa. ***_ Provena quotes [a case that states]:
`Charity,' in law, is not confined **" to mere almsgiving.'
Ttrat is ttue. But it is confined to giving. Charity is a giR,
and one caii give a gift to a rich person as well as to a poor
person, the object being `the intprovement and promotioir
of the happiness of man.' *** Regardless of whether the
recipient of the goods or services is rich or poor or
somewhere in between, it is nonsensical to say onc has
given a gift to that person, or that one has been charitable,
by billing that person for the fuil cost of the goods or
services - whether the goods or services be medical or
otherwise. For a gift (and, therefore, charity) to occur,
something of value must be given for free." Id. at 25-26

(intcrnat case citations omitted).

Based on a review of the record, we find no evidenee quantifying any

meaningful act of DCJ "giving" anything to patients. Planned Parenthood Assn. of

Columbus, Inc., supra. Again, 1)CI concedes it provides no free or charitable service at

the subject propcrty. DCI's policy state.s that it "retains all rights to refuse to adniit

and treat a patient who has no ability to pay." Even if DCI agrees to temporarily

provide treattnent to a patient without the ability to pay, it appears that it does so with

the expectation that the patierit will qualify for some type of insurance and payments

will soon begin. Id.

As to the alleged charitable tvledicare write-offs, the record provides no

evidence as to the relevant application year. Jnstead, in 2006 to 2007, DCI generated

$526,891,082 in charges and characterized approximately $6.7 mittion, or 1.27 percent,

of these charges as a "bad debt eharity write ofP' for those patients insured by
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Medicare. 1-iowever, we are unable to find these write offs charitable since federal law

expressly prohibits DCI from providing charitable carc to patients insured by Medicare.

Reply brief at 10.

Further, even if we were to accord this evidenes any weight, since DCI

presented no evidence as to actual costs, we are unable to determine from the record

whether the amounts written off were anything inore than simply excess charges over

costs. And finally, even if we were to accept i3C['s position as to the written-off bad

debt, we would find 1.27 percent to be insufficient to meet the charitable service

standards required for exemption. See, for exampie, Bethesda Healthcare, Inc., supra.

'I'hat finding would be buttressed by the fact that DCI ptovided, subject to its indigence

policy, a rnonthly average of 96 unirrsured indigent patients with less than one percent

(.64 percent) of the 1,836,058 total dialysis treatments provided that year to a monthly

average of 13,082 patients. We would also find this company-wide amount deficient.

Consequently, we are unable to find DCl acts as a donor "without hope or expectation,

if not with positive abnegation, of gain or profit." Planned Parenthood Ascn. of

ColumLus, lnc., supra.

While the alleged research efforts of this organization may be laudable

and wltile the itrdividuats availing themselves of the dialysis services provided

certainly benefit, DCI is not providing its services without an expectation that it will

be compensated. Thus, DCI is not a cltaritabte organization and the subject property is

not entitted to exemption from taxation. Accordingly, it is the decision arrd order of
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the Board of Tax Appeals that the Tax Commissioner's final determination must be,

and is, affinned.

I hereby certify the foregoing to be a true
and cotnplete copy of the action taken by
the Board o[Tax Appeals of the State of
Ohio and entered upon its journal this
day, with respect to the captioned matter.

Sally F. Van Meter, Board Secretary
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Dialysis Clinic ltic.
cio Admitustrator
1633 Church Street,1t500
Nashville, "1N 37203

Re^ D1'F, No.: .tE 4491

Auditor's No.: 04-02
County: Butler

.>c},ool Di,tnct Lakota SI)

Parcel Number: M5620-441-000-008

This is the final deterinination oF the Tax Commissioner on an application fot- exemption of real
property from taxation filed on Deceniber 22, 2003. The applicant seeks exemption of real
propetty from taxation for the tax year 2004.

7'he applicant, Dialysis Clinic, lnc. ("DCI") is a Tennessee non-profit corporation organized to
provide dialysis care to patients diagnosed with chronic renal failure. It is noted that, while the
applicant is a nonpt-ofit instinttion, there is not sufficient evidencc to indicate that it is a
charitable one. DCI operates approximately 195 outpatient facilities in 26 states, generating
about $479 million dollars ($479,528,956) in gross revenue from its activities. The subject
facility ("Facility") is approximately 9.846 sq. ft. and has 14 dialysis stations used to serve about
30 patients, providing treatrnent three days per week on average; The DCI t-eceives
reimliursement for its services through Medicare, Medicaid and private insurers. While DCI
providcs funding foi research and charitable services at other locations throughout the country, it
states that no charitable services are provided at the subject property facilitv.

7'he applicant has not requested exeinption review under any applicable statutotv provision
Since the applicant is a non-profit entity, exemption will be reviewed un(ler the provisions of
R.C. 5709.12(P). In ;ipiscopal Farish v. I'itzney (i979), 58 Oluo St. 2d 199. the Supreme Court
defined the charitable use provisions of R.C. 5709.12 and R.C. 5709.121 as follows:

R.C. 5709_12 states "a'** real and tangible personal property belonging to an
in.stitution that is used exclusively for charitable purposes shall be exempt
front taxation." *** The legislative definition of exclusive charitable use
found in R.C. 5709.121, however, applies only to property "belonging to,
'i.e. owned by' a charitable or educational institntion, or the state or a

® politieal snbdivision. °
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^ R.C. 5709-12(13), then, applies to property owned by an institution and used exclusively for a

chatitable purpose and R.C. 5709.127, °while not itself granting an exemption", states that
property owned by a charitable, educational or public entity, and used exclusively for a purpose

as defined by that section is to be considered as property used for a charitable pnrpose. The
Court stated that one cannot apply the definition of exclusive charitable use found in RC.
5709_]21, to property owned by non-charitable entities_ Scc, Bethesda Healthcare, Inc. v.
Wilkins (2004), 101 Ohio St.3d 420. As well, the Court held that a "private, profit-making
venture does not use property exclusively for charitable purposes". Highland Park Ownets, Inc,
v_ 7'racJ, (1994), 71 Ohio St.3d 405.

As stated above, even though the Clinic may be a not for pro&t entity, it is inore in the nature of
a rnedical practice and would not qualify under RC 5709.121. For example, if a group of
attomeys organized as a non-profit entity, billing for services while doing a modicuin of pro
bono work while paying high salaries to the group members, the mere fact of non-profit status
would not make the law practice a cltarity_ See 1'rue Christianity Evangelism v_ Trac), (2001) 91
Ohio St. 3d 117; Thomaston Woods Limite.d Partnership ic Lawrence (Jun. 15, 2001), BTA No.
99-L-551. Therefore in order to he entitled to exemption under R.C. 5709.12(B), two

requirements must be met: (1) the property must belong to a non-profit institution, ancl (2) the
properiy must be used exclusively for charitable purposes. Highland Park, supra. The criterion
for exeinption fi-ont taxation is the use of propetty exclusively for charitable purposes by the
non-profit owner of that propetty. Ilere the property is owned by a non-profit Ciinic and used to
generate revcnuc through insurance reiinbursements for services rendered, much like a
physician's practice or corrunercial laboratory. ln The Lutheran Book Shop v Bowers (1955),
164 Ohio St. 359 the Court affirnied denial of property owned by a non-profit corporation that
operated "in competition witl comrnercial concerns in the same line *** even though such
corporation be one lorrned not for profit"_ In fact, the deed contains a restiictive covenant
between University Pointe Development LLC, UC Physicians LLC and DCI, the medical
services provided by DCl are defined in a commercia) ligltt. The revenue generated at the
Facility is not in the record, but the facts available show thai patients are charged or billed much
the satne as other commercial medical practices, through private insurers, including Medicaid
an(I Medicare. There is no evidence of charitable care provided at the property.

The providing of health services is not a charitable activity per se. In Hubbard Press v_ TracJ)
(1993), 67 Ohio St_3d 564. the Supreme Court held "it is only the use of property in charitable
pursuits that qualifies for tax exemption." A charitable health facility should have as its primary
purpose the provision of health services to those in need without regard to abilitv to pay, and
such facility mnst provide its services to indigent patients and to the public generally. Vick v
Cleveland Memorial Medical Foundation (1965), 2 Ohio St.2d 30. Ilealth facilities have been
denied exemption where the amnber of nonpaying or charitable patients was decidedly in the
niinority. Lirrcoln MeniorialHospital v. Warreri (]968), 13 Ohio St.2d 109. The case law states
that providing health care to indigent persons without regard to ability to pay, or charitable care,
is a primary function of a hospital and a factor in detertniaing exemption for a tnedieal facility.

E
Therefore the question of tax exenipt status is determined by the actuaJ use of the propcrty at
issue. Lions Club Foiaidation of Cortland, OFtio, Inc. v. Limbach (Jan_ 11, 1988), BTA No. 85-
G-1 12. The Botud of Tax Appeals noted that although an applicant's "activities aie
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commendable ancl perhaps sufficient to justify an IRS exemption, they do not qualify for an
exemption under R.C. 5709.12 which requires exclusive charitable nse of the property_" Id.
Thcretore t}te subject property will be reviewed on the merits of the use of said property by the
applicant. With respect to review of the Facility as part of the whole DCI systetn, Justice Stern
held in a concurrence that while "c.onvenient prozunity of the office building to the hospitat
improves and facilitates patient care *** [this is the] result, not of the use to which the medical
facility is put but of the physical location of the building. *** The tax exempt status of
property cannot primarily depend upon its geographical location. Appellant's medical facility
is used to provide office space for the private [medical] practice of [the applicant].*** 'This
use is not 'in furtherance of or incidental to' appellant's charitable purpose of operating a
hospital ..." White CGoss Hospital.4ss'n v. Board ofTazAppeals, (1974), 38 Ohio St. 2d 199.

'1'he Oltio Suprenie Court cliaracterized the underlying reasoning for the cxemption of charitable

hospitalsas follows: °the rationale justifying a tax exemption is that there is a present bcnefit to
tihe general public from the operation of the charitable institution sufFicient to justify the loss of

tax revenue". YYhite Cross Hospital, supra. Propetty where only a sanall percentage of care is
given without rcgard to ability to pay "does not connote significant charitable activity" and does
not meet the requirements for exemption. See, Bethesda Healthcare, Inc. v- Wilkins (2004) 101
Ohio St.3d 420. Property is not used for a charitable purpose where only abont one to two
percent of persons considered chai7ty cases were provided services by the applicant while the
remaindei- of patients paid fees for services. Kaiser Foundation Health Plan of Ohio v. Limbach
(Jun. 8, 1990), BTA Case No. 87-A-228, unreported. Here, there is no evidence that any patients

01 are treated without regard to ability to pay the fecs. Vick v. Cleveland, supra; Jewish Communig;

Center of CYeve(anci v. Limbach (Jun. 30, 1992), BTA Case No. 88-A-124. Without a showing
of significant charitable care at the Facility, DCI is not seen as providittg sufficient charitable
care to warrant an exemption.

It is ttoted that merely collecting Medicaid or Medicare reimbursetnents is not a charitable act,
but is receiving full agreed payment under a guaranteed insurance payment for medical services.
The Medicaid fees paid are ones agreed to between the lrealth care provider and the Medicaid
insurer. Such insured payments are no differertt than payments agreed to and paid nnder
commercial insurance agreements, whereby the insurer may contract with the care provider to

pay a lower fee for services than that cliarged to uninsured patients. Further, medical care does
notbeeome charitable rnerely because a tnedical billing is deemed uncollectible and written off;

sueh action being no more than an accounting too] by which a company may offset its business
losse,s. See A2issionary Church, Ohio District, Inc / d.b-a. ililty Meniorial Hortie v. Linabach
(Mar. 19, 1993), BI'A No. 90-A-504 wherein the Board held that "operating at a loss, in and of
itself; does not necessarily equate to operating as a non-profit or charitable organization". Even
where an applicant's goal for its facility is to merely "break even" on its expenses, the Board
held that exemption is not warranted where only a few patients "receive reduced rate care or free

care if their ability to pay was limited"_ Id 'Ihe Ohio Supreme Cour[ has described a charitable
hospital facility as one "where sevices and assistance arc given the sick, iqjured and ailing, with
open doors and benevolent concen3 for the afflicted souls who lack the ability to pay for the

attentions they reccive". Cleveland Osteopathir Ifospital v. Zangerle (1950), 153 Ohio St. 222.

Therefore, the write-offs submitted for the subject property or those subm3tted for the entire DCI
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system are insnfflcient to determine the amount of indigent patients seen without regard to ability
to pay. Bethesda Healthcare, Ine. supra_

P:ven where an applicant's goal for its facility is to merely "break even" on its expenses, the
Board held that exemption is not wairanted where only afew patients "receive reduced rate care
or 6ee care if thcir ability to pay was limited". Flitty, supra In IiglIt of the above cases, the
write-ofts submitted for the subject property or those subtnitted for the health care system are
insufficient to deterrnine the aniount of indigent patients actually seen without regard to ability to
pay_ Bethesda Ilealthcare, Inc. supra. Ilere the record reflects that there is no charitable care
provided at the property, ancl the property is used to generate revenue. Zindarf v. The Otterbein
Pres,s (1941), 138 Ohio St_ 287.

The Tax Ccunnlissioner finds that the property described in the application is not entitled to be
exempt from taxation and the application is therefore denied for reasons set forth above.

Tbe '['ax Coinmissioner further orders that all penalties charged for the 2005 and 2004 tax years
be remitted.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. NOTICE WILL BE SENT PURSUANT TO R.C. 5715.27 "I'O THE COIINTY
AUDITOR. UPON EXPIRATION OF THF SIXTY-DAY APPEAL PERIOD PRESCRIBED
BY R.C_ 5717.02, 'I'HIS MA'I`TER WILI. BE CONCLUDED, AND '1'1-3E FILE
APPROPRIATELY CLOSED.

I CFRTIrI' THAT 7Nls Is A 7RUF. AMJ ACLURA7E (YjrY OF rHE FINAi

DE7PffivIIP]A"n0NRECORDEDiN7HE TAX C01,MISSIONEftSIOURNAL

Wat^nre W. Wtuat^s
TAx. CorAvnsslolaea

/s/ William W. Wilkins

Wilhain W. Wilkins
Tax Cornriussioner

u
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Docket No. 107328.

IN 'I'IiE

SUPREME COUR'I'

OF

TI3E STATE OF ILLINOIS

PROVENA COVENANT MEDICAL CENTER et rd., Appellants,

v. THE DEPARTMENT OF REVENUE et al., Appellees.

Opiniortfrled1larclt 18, 201(I.

JUSTICF, KARMEIER delivcred tbejudgmem ofthe court, with
opinion.

Chief Justice Fitzgerald and Justice Thomas concurred in the
judgment and opinion.

Justice Burke concurred in part and dissented in part, with
opinion, joined by Justicc Freeman.

Justices Kilbride and Garman took no part in the decision.

- OPINION

The central issue in this case is whether Provena Hospitals
established that it was entitled to a chatitable exetnption under section
15-65 of the Property Tax Code (35 ILCS 200/15-65 (West 2002))
for the 2002 tax year for various parcels of real cstate it owns itt
Urbana. The Director of Revenue determined that it had not attd
dcnicd the exemption. Provena Hospitals then filed a complaint fbr
administrative review in the circuit court of Sangamon County.
Following a hearing, the circuit court determined that Provena
Hospitals was entitled to both a charitable and religious exctnption
(351LCS 200f 15-40(a)( 7)( W est 2002)). The Department of Revenue
appealed- The appellate court found the Dcpartment's argutnents to
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be meritorious and reversed the judgment ofthe circuit court.384I11.
App. 3d 734. We granted Provena Ilospitals' petitioo fix leave to
appcal. 210 111, 2d R. 315- We subsequently allowed the American
Hospital Association, the Illinois Hospital Association, and the
Catholic Health Association of the United States and relatccl
organizations to file friend of the court briefs in support of Provena
Hospitals. We also granted leave to the Center for Tax and Budget
Aecountabil it y and the Legal Assistance Foundation o f M etropol i tan
Chicago to file friend of the court briefs in support of the Department
oflZevenue. For the reasons that follow, we now affirm the judgment
of the appellate court upholding the decision by the Department of
Revenue to deny the exemption.

BACKGROUNA

The appellanl propcrty owner and taxpayer in this case is Pt-ovena
Ilospitals. Provcna Hospitals is one of four subsidiaries of Provena
Hcalth, a corporation created when the Servants of the Holy Hcart
and two other groups affiliated with the Rornan Catholic Church
merged their health-care operations.' Provena Hospitals was formed
Ihrough the consolidation of four Catholic-related health-care
organizations and is organlzed as a not-for-profit corporation tmder
the laws of Illinois. The articles of consolidation for Provena
Hospitals state that the putpose of thc corporation is to "coordinate
the activities ofProvena I lospitals' subsidiaries or other organizations
that are affiliated with Provena I-tospitals as they pursue their
religious, charitable, educational and scientific purposes" and "to
offerat all times high quality and cost effective healthcare and human
services to the consuming public."

1'rovena Hospitals is excmpt from federal incotne tax under
section 501 (c)(3) of the Internal Revenue Code (26 U.S.C. §501(c)(3)

'According to Provena I-lealih's table of organization, its other three
units are Provena SeniorServiccs, which operates nurnerous nursing homes
and adult care ftcillties; Provena 1-lome Care; and Provena Ventures" which
consists of Provena Properties and Provena Enterprises. Provena
Enterprises, in turn, is comprised of Medicentre Laboratories and Benncu
Operating Company.

-2-
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(1988)). The âlinois Deparhnent ofRevenue has also dctermined that
the corporation is exempt front this state's retailers' oceupation tax
(see 351LCS 120/1 et seq_ (West 2002)), service occupation tax (see
35 iLCS 115/1 et seq. (West 2002)), use tax (see 35 ILCS 105/1 et

seq. (West 2002)), and service use tax (see 35 ILCS 110/1 et seq_
( W cst 2002)).1 n addi tion, the Illinois Attorney G eneia l has conc l uded
that the corporation "meets the qualifications of Section 3(a) of `An
Act to Regulate Solicitation and Collection of Funds for Charitable
Purposes' [225 ILCS 460/3(a) (West 2002)] and Section 4 of `The
Charitable Trust Act' [760 ILCS 55/1 (West 2002)]" and constitutes
a religious organization exempt from filing annual financial reports
under those statutes.

Provena Hospitals owns and operates six hospitals, including
Provena Covenant Medical Center (PCMC), a full-service hospital
located in the City ofUrbana_ PCMC was created through the merger
of Burnham City Hospital and Mercy Ilospital_ It is onc of two
general acutc care hospitals in Champaign/Urbana and serves a 13-
county ai-ea in cast central Illinois. The services it provides include a
24-hour cmcrgcncy department; a birthing centcr; intensive care,
neonatal intensive care, and pediatrics units; snrgical, cardiac care,
cancer treatment, rchabilitation and behavioral health serviees; and
honie health care, including hospice. It offets case management
services to assist older persons to reniain in their hotnes and runs
various support groups auci health-related classes. Jt also provides
stnoking cessation clinics and screening progratns for h i gh cbolesterol
and blood pressure as well as pastoral care.

PCMC maintains between 260 and 2681ieensed beds. Each year
it admits approximately"] 0,000 inpatients and 100,000 outpatients."
Somc 60"/0 of its inpatient admissions originate through thc hospital's
emergency room, which treats some 27,000 visitors annually.

PCMC provides an emergency department because it is required
to do so by the Hospital Emergency Service Act (2101LCS 80/0.01
etseq. (West 2002))_ Where enrergencyroom services are offered, a
certain level ofhcalth care is required to be provided to every person
who secks tmaunent there. That is so as a matter of both state (210
II.CS 80/1 ( West 2002); see also 2101LC:S 7011 (West 2002)) and
federal (421LS.C. §1395dd) law.

Stafting PCMC are approximately 1,000 employces, 400
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volunteers and 200 physieians. I'he physicians are not employed or
paid by the hospital. They are merely credentialed to provide services
there in exchange for paying $50 per yeat-in dues to the hospital's
library Ibnd, and agreeing to serve on hospital committees and to be
on call to attend patients without their own physicians_ With respect
to the emergency depamnent, PCMC contracts with a for-profit
private company to provide the necessary physicians. The company,
not the hospital, bills patients and any third-party payors directly for
emergcncy room services. Thc company 1 ikewise pursu cs paymeot of
those bills independently from PCMC.

Just as PCMC rehes on private physicians to fill its medical staff,
it utilizcs numerous third-pariy providers to furnish other services at
the hospital_ Among these are pharmacy, laundry, MRI/CT and lab
services, and stafling for the rehabilitation and cardiovascularsurgery
progtntns. Thc company providing lab services is one of the
busirtesses owned by Provena F.nterprises, a Provena Health
subsidiaty It is operated for profit.

1'rovcna Hosp itals' employees do not work gratui tously. Everyonc
etnploycd by the corporation, including those with religious
afiiliations, are paid for their serviccs. Contpensation rates for senior
executives are reviewed aiinually and comparu9 against national
surveys. Provcna Health "has targeted the 75th percentile of the
market for senior exectitive total cash compensation."

According to the record, PCMC's inpatient admissions
cncompatis three broad categories ofpatients: those whohave private
hcalth insurance, those who are on Medicare or Medicaid, and those
who are "self pay (uninsurcd)." PCMC has agreements witlt some
private th ird-party paycrs which prov ide for payrnent at rates differeut
from "its established rates." The payment amounts under these
agrecrnents cover the actual costs of care. The amounts PCMC
receives from Mcdicare and Medicaid are not suflicient to cover the
costs of care. Although PCMC has the right to collect a certain
portion of the charges clircctly from Medicare and Medicaid patients
and has exercised that right, there is still a gap between the atnount of
payments receivecl and the costs of care lbr such patients. Por2002,
PCMC calculatcd the difference to be $7,418,150 in the case of
Medicarc patients and $3,105,217 for Medicaid patients.

PCMC was not rcquired to participate in the Medicare and
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Medicaid progrants, but did so because it believed participation was
"consistent with its mission -" Patticipation was also necessary in
orderfor Provena I lospital s to qualify for tax exeniption nnder federal
law. In addition, it provided the institution with a steady revenue
stream.

During 2002, Provena llospilals' "net patient service revenue"
was $713,911,000, representing approximately 96.5% of the
corporation's total rcvenue. No findings werc made rcgarding the
pt-ecise source of rhe retnainder of its reveuue. 1'rovena Hospitals'
"expenses and losses" exceeded its "revenue and gains" dtniug this
period by $4,869,000. In other words, the corporation was in the red.
The following year, this changed. The corporation's revenue and
gains exceeded its expenses and losses by $10,548,000.

Of Provcna Hospitals' "net patient service revenue" for 2002,
$113,494,000, or approximately 16%, was generated by PCMC.
Unlike its pareti, PCMC rcalized a net gain of income over
"expenses and losse's" of $2,165,388 for that year. This surplns
existed evcn aflcr provis ion f or uncoliectible accounts rcceivable (i.e.,
bad debt) in the amount ol'$7,101,000. Virtually none of PCMC's
incornewas derived from charitablecontributions. The dollar amount
of "um-estricted donations" received by PCMC for the year ending
Dec. 31, 2002, was a mere $6,938-

PCMC experienced a tnodest net loss in 2003. Ttte record
discloscs, howevcr, that Provena Hospitals' auditors showed aecrued
propertytaxliabilitiesintheamountof$1.1 millionperyearforbolh
2002 and 2003 in theaccounts payable and accrued expenses portions
of the 2003 balance sheet I lad only thc 2003 property tax been
posted against the revenue and gains for 2003, that year would also
have shown a net gain for PCMC-

ln years when PCMC realizcs a net gain, the gain is "reinvested
in order to sustain and further [the corporation's] charitable mission
and ministry." No findings were made regarding ltow much of the
reinvestment occurs at PCMC and how much is allocated to other
aspects of Provena Hospilals' operations. Nor were speci 6c findings
made regarding the particular purposes to which the reinvested funds
wereput. The record indicates, however, that PCMC "genetally needs
approximately two to four rniltion dollars in inargin eaeh year to
replace broken items and lix non-operating cquipment"
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In 2002, PCMC budgeted $813,694 for advertising and advertised
in newspapers, phone directories, event playbills, and Chatnber of
C'.ontnierce publications; on television and radio; and tht-ough public
signage. Its also advertised using "bootlts, tables, and/or tents at
community health or nonprofit fundraising events; sponsorship of
sports teams and other community events; and banner advcrtisement s
at sponsored community events." The ads taken out by PCMC in
2002 covei-ed a variety of matters, including employee want ads.
None of'its ads that yeat-nientioned free or discounted medical care.2

While not mentioned in PCMC's advcrtisements, a charity care
policy was in place at the hospital, and the parties stipulated that
PCMC's staff niade "outreach efforts to communicate the availability
of charity care and other assistance to patients." The charity care
policy, whicit was shared witli at least one other hospital undcr
Provena llospitals' auspices, pt-ovided that the institution would
"offer, to the extent ihat it is financially able, adtnission for care or
treatment, and the use ofthe hospital facilities and services regardless
ofrace, color, crecd, sex, national origin, ancestryor ability to payfor
these services"'

The charity policy was not self-executing. An application was
requirecl. Whether an application would be granted was deterrnined
by PCMC on a casc-by-case basis using eligibility critcria based on
federal poverty gaidclines- A sliding scale was cmploycd. Persons
whose income was bclow the guidelines were cligible for "a 100°/,

'In subsequent years, Provena Hospitals altered its adcenisetnents and
increased its et'forts to communicate ttie availability of charity care to
patients.1he case before us is coneerned oniv with the situation as of2002.
With respect to that time pcriod, thc Director of Revenuc bluntly concluded
that "the rccord does not show that [PCMC] made any material effort to
publidze Ihe availability of eharity care to those who werc tnust in need of
it."

'Of course. io the extent this policy addresses racial and other forms of
noncconomic discritninatfon. it does not conecrn "charitv" at all as we ttse
that tenn todav. 'Ireatine all persons cqually regardless of such factors as
race, religion or gcnder fs no longer considered a maner of gracc_ In nwst
sitnations. it is a legal rcquirement.

-6-
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reduction from the patient portion of the billed charges." Persons
whose incomc was not more than 125% of the guidelines could
qualify for a 75% reduction. With an iucome level not more than
150% of the guidelines the discount fell to 50%. At an ineome level
not niore than 200% of the guidelines, the potential reduction was
25°/,.° >iligibility was also affected by the value of an applicant's
assets. Patients who qualified based on low income might
nevertheless be rendered ineligible if the equity in their principal
residence exceeded $10,000 or they held other assets valued at more
than $5.000.

PCMC's policy specified that the hospital would give a charity
care applieation to anyone who requested one, but it was the patient's
responsibility to provide all the information neccssaty to verify
incomc level and other requested fnfotmation. 7'o verify income, a
patient was requircd to present documcmation "such as check stubs,
incorne tax returns, and bank stalernenis."

PCMC believed that its charity care program should be the payer
of last resort. It encomaged patients to apply for charity care before
receiving services, and if a patient failed to obtain an advance
determination of eligibility under the progratn, normal c.ollection
practices werc followed. PCMC would look rrst toprivateinsurance,
if there was any; then pursuc any possible sources of reimbursement
from the govetnment. Failing that, the hospital would seek payment
from the patient dircctly.

Short-term collection matters werc handled by Provena l lospitals'
"L-xtended Business Officc" Staffed by a small gronp of employees
in Joliet, the Extended Busincss Of7icc would typically make three or
four phone calls and send three or fourstatenicnts to patients owing
outstanding balances-` lf a balance remainect unpaid following suctt

'Uninsured patients appear to have been billed for services at PCiY1C's

full `established" rates. Using Provena Hospitals' fieures, its actual cost of
service was ordy about 47% of thc pnce it charged such patients. As a
result, the corporation could still garner a sutplus in cases wherc it
conferred discounts at the 2544, and 50% Icrels

'Provena Hospitals' explanation for utilizing collectiort agencies was
that its own ftrtancial svstetn °[did] not have a mechanism for sending
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efforts, which typically did not extend beyond three tnonths, l'rovena
Hospitals would treat the account as "bad debt" and refar it to a
collection ageney. Protn time to time, the collcction agencies would
seek and were given authorization to pursue legal action against an
account "on which, over the course of several months, the agency had
not received any response, eoopet'ation or paytncnt tiorn the patient."
Provena Hospitals' decision as to whether to pursue legal action
against apatient depended on review ofthcparticularaccount. lluring
2002, it did not have a blanket policy requiringreferral to a collection
attorney in every case.

The fact that a patient's accotmt had been rcferred to collection
did not disqualifv the patient from applying to the charfty cat-e
program. Applications would be considered "(a]t any time during the
collectionproeess." PCMC had financial eounselors to assist patients
with paying outstanding balances and review all payment options
with them. 1'he counselors hclped patients seek and qualify for
Gnancial assistance from other sources. Where a patient was givcn an
application for cltarity care but failed to rcturn it, the counsclors
wmild send letters and call the patients to remind them to do so.

During 2002, the amount of aid provided by Provena Hospitals to
PCMC patients uoder the facility's chatity cat-e program was modest-
T'he hospital waived $1,758,940 in chargcs,t-cpresenting an actual
cost to it of only S831,724. This was equivalent to only 0.723% of
PCMC's revenues for that ycar and was $268,276 less than the S 1-1
million in tax benefits which Provena stood to receive if its claim lor
a property tax exemption were granted.b

The nuntber of patients benefitung from thc charitablc care
program was similarly small. During 2002, only 302 of P('MC's

statemcnts to patients un a long-term basis."

°The disparity between the amount of frec or discounted care dispcnsed

and the amount of property tax that would be saved through receipt of a

charitable exetnption is in no way unique to the case before us here-

Lxcluding bad debt, "tlte amount of uneornpensated care provided by as

many as three-quarters ofnonprofit hospitals is lcss than iheirtax benelits."

J. Cotombo, Federal nnd Stare Tar Exemption Policy, Medical Debt and
flea]thcare for the Poor, 51 Sr Lonis U. 433. 433 n2 (2007).
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10,000 inpatient and 100,000 outpatient admissions were granted
reductions in theirbills under the charitable care program. That figure
is equivalent to just 0.27'% of the hospital's total aimual patient
ccnsus.

The PCMC complex is comprised of 43 separate real estate
parcels. The main PCMC hospital building consists ofparcels bearing
the parcel identification numbers 91-21-07-404-001 through 91-21-
07-404-010 and measures 395,685 square feet. Of this, 795 square
feet (0.2% of the total) are used forihe outpatient pharmacy; 1,592
square fcet (0.4%) are devoted to the gift shop; 3,933 square feet
(0.99%) are leased to the Board of Trustees of the University of
lllinois; and 9,319 square feet (2_4%) are occupied by the hospital's
ernergency departtncnt. An additional 22,065 square feet (5.6"/u) is
leased to for-profit entities or otherwise used for purposes which, the
parties agree, rendcr the space ineligible for any rcal estate tax
exemption.

In addition to the tnain hospital building, the PCMC complex
includes a parking garage, which consists ofparcels nunibered 91-21 -
07-408-001 through 91-21-07-408-011;acancereenter,consistingof
parcels 91-21-07-403-006 tJnough 91-21-07-403-009; the cancer
center's parking lot, which includes parcels 91-21-07-403-001
througli 91-21-07-403-005; the Crisis Nursery ofChampaign/Urbana,
which occupiesparcets91-21-07-407-001tluough 91-21-07-407-003;
and the Crisis Center's parking lot, situated on parce191-21-07-407-
004. The complex also inclades six additional parking lots: B, whictt
is on parcet 46-21-07-336-001; C, which consists ofparcel 46-21-07-
338-006; D, which is located on parcel 46-21-07-337-006; E. which
is on a parcel identified as 91-21-07-408-012; 11, which includes
parcels numbered 46-21-07-336-002 and 46-21-07-336-003; and a lot
for PCMS etnployees covering parcels 91-21-07-409 19, 91-21-07-
409-19, and 91-21-07-409-23.

Provcna Hospitals applied to ihe Champaign County board of
review to excmpl all 43 of the parcels in the PC'MC complex from
property taxes for 2002. Exemption was requested under section
15-65(a) of the Property Tax Code (35 ]LCS 200i15-05(a) (West
2002)) on the grounds that the parcels were owned by an instimtion
of publie charity and thai the property was "aciuaily and exclusively
used for charitable or beneficent purposes. and not leased or
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otherwise used with a view to profit." The boarci of review
rccomrncnded this application be denied. The Illinois Department of
Revenue agreed and denied the applicauon in February of 2004,
ruling that the property "was not in exempt ownership" and "not in
exempt use."

As suggested cat'lierin this opinion, the tax to which the disputed
property was subject totaled approximately $1.1 million. In March of
2004, PCMC paid that sum, tinder protest, to the treasurer of
Champaign County.' It then filed a timcly petition for a hcaring on the
exeniption deeision pursuaut to section 8-35(b) of the Property Tax
Code (35II.CS 200/8-35(b) (West 2002)). The parties subseqttently
realizcd that because PCMC itself is not a legal person," the
exeniptiou request should be treated as if ifi hadtecn st7brnitted by
Provena Hospitals, which ]tolds title to the 43 parcels at issue here.
Because the parties agrce ihat Provena I lospitals is the proper party
to seck the exemption, we shall consider it to be the irue applicant, as
did ttrc appellate court. 384 IIi. App. 3d 734_

In requesting a hearing on denial of the exemption, counsel for
Provena I-lospitals asserted that it could provide "clear evidence tttat
it is a charitable organization entitled to charitable exemptions for the
subject properties in accordancc with section 15-65 of the Propetty
7'ax Code (35 ILCS 200115-65 (West 2002)), lllinois case law and
exemption deterininations made by [the Departntent of Revenuc] for
othercharitableinstitutions." lnitially, no claimwasinade that anyof
the 43 subject properties might also qualify for exemption under
scction 15-40 of the Property Tax Code (35 ILCS 200/15-40 (West
2002)), which pertains to property used exclusively for "religious
purposes," "scliool and religious purposes," or "orphanages," or that
they might be exempt froni property tax under any otherprovision of
Illinois law. Later in the proceedings, however, Provena IIospitals
assetted that ihe evidence "also conclusively establishes that [the]
property also qualifies for exemption base i on religious use."

'Provena Hospitals subsequently nianaged to obtain a refmtd of'the tax
pending this appeal. The propriety otlhat refmid is the subject ofa separate
appeal, and Provena has acknowledged that it could be ordered to repay anv
taxes legally levied against it.
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After a lengthy hearing at which voluminous evictcnce was
presented, the adtninistrative law judge (AL.J) assigned to the case
recotnmended that 944% of the subject parcels bc granted a
charitable exemption. She did not address and made no findings
regarding Provena Hospitals' alternate claim for a religious
exemption.

The Director ofRevenuc rejectcd theALJ's recommendation. He
belicved tltat under the evidence and the law, Provena Hospitals had
failed to mcet its burdcn of establishing that the property at issuc here
qualified for a charitabie exemption. The Director furtherconcluded
that the propetty did not qualify for a religious exemption under
section 15-40 of the Property Tax Code (35 ILCS 200/15-40 (West
2002)) 9

The eircuit court ofSangamon County di sagreed with the Director
on both counts. In a cvritten order entered on administrative review
pursuant to the Administrative Review Law (735 ILCS 513-101 et
,req. (West 2002)), the circuit court held that Pmvena Hospitals was
entitled to both a charitable tax exemption and a religious tax
exemption for thc subject pareels. As noted earlier in this opinion, the
appellate court subsequcntly reversed_ Rejecting the circuit court's
view, it held that the Director's decision to deny I'rovena Hospitals
eithcr a charitable or religious cxeniption for the disputed property
was not clearly erroneous_ 384 Ill. App. 3d 734. It is in this posture
that the matternow cotnes bcfore our court.

ANALYSIS

The parcels of real estate at issue in this case are all located in
Champaign County, which has fewer than 3 million intiabitants. In

'In turning down Provena Hospitals' claim for a religious excmption, the
Director wrote that be was coneuning "with the ALJ's recommendation
that the propeny docs not qualify for the retigious purpose cxemption.'*
13ecattse the ALl did not address thc religious putpose exemption. thiswas
obviously a trtisstatement by ihe Director. It is evident, however. that the
Director did not believe that the hospital complex was entitled to a property
tax exemption uruler any of the bases claimed, inclucling use for religious
purposes, and his decision is the one under rcview_
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such counties, applications for ex empt ion frotn property tax are made,
in the first instance, to dte county board of review orboard ofappeals.
See 35 1LCS 200/15 5, 16-70 (Wcst 2002). The county board's
decision, however, is not final except as to home'stead exetnptions.
With applications forall other exemptions, thc matter is forwarded to
the llepartmcnt of Revenue for a determination as to "whether the
property is legally liable to taxation." 35 ILCS 200/1670 (West
2002). The Department of IZevenuc's procedures with respect to
exemption decisionsare governed by section 8-35 of the Property
Tax Code (35 II.CS 200/8-35 ( West 2002)), and such decisions by
the Department are subject tojudicial review in accordancc with the
Administrative Review Law (735 ILCS 5i 3-101 el seq- ( W est 2002)).
35 ILCS 200l840 (West 2002)-

When an appeal is taken to the appellate coui-t following entry of
judgment by the circuit court on administrative review, it is the
decision of the administrative agency, not thc judgment of the circuit
court, which is under consideration. See Anders•on v. Department of
Profe,rsionallZegulation, 348111. App. 3d 554, 560 (2004). Similarly,
when we grant leave to appeal fiom a judgment of tbc appellate court
in an administrative review case, as we did here, it is the final
decision of the administrative agency, not the judgment of the circuil
court or the appellate court, which is before us. IL'ade v- City ofNorlh
C'hicago Police Pension Board, 226 111. 2d 485, 504 (2007);
Sangamon Countv Sheriff's Deharnnent v. Illinois Hurnan Rights
Comm'n, 233 111. 2d 125, 136 (2009).

Judicial review ofadministrative deeisions is subject toimpottant
constraints regarding the issues and evidence ihat may be considered.
If an argutnent, issue, or defense was not presented in the
a(Iministrative proceedings, it is (iecmed to have been procedurally
defaulted and may not be raised 1'or the first time bel'ore the circuit
eourt. Cinkus v. Village afStickney Municipal Officers Electoral
Board, 228 lll. 2d 200, 213 (2008). In addition, °[t]he findings and
conclusions of the administrative agency on questions of fact shall be
held to be prima lacie true and cortect" and "[n)o new or additional
evidence in suppott of or in oppos'ition to any 6nding, order,
determination or decision ofthe administrative agcncy shall be heard
by the coun." 735 ILCS 5/3-1 10 (West 2002). Consistent vrith tliesc
statuiory mandates, we have held that "it is not a court's function on
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administrative review to reweigh evideuce or to make an independenl
determination of the facts" Kouzoukas v. Retirement Boar-d of the
Policemen's Annuit' v & Benejit Fund, 234 ItI 2d 446, 463 (2009).
When an administrative agency's factual findings are contested, the
court will only ascertain whcther such Gndings of fact are against the
manifest weight of the evidence. Cook C'otmtv Repub7ican Party v.

Illirmis State Board ofElections, 232 111_ 2d 231, 244 (2009)_

The standard of review is different when theonlypointin dispute
is an agency's conclusion on a point oflaw. Thcre, the decision of the
agency is subject to de novo review by the courts.9 Yet a third
standard governs when the dispute concenis the legal effect of a given
set offacts, i.e., where tttc historical facts are admilted or established,
the rule of law is undisputed, and the issue is whether the facts satisfy
the statutory standard. In such cases, which we have characterized as
involving a mixed question of law and fact, an agency's decision is

reviewed for clear error. Exelon Cotp- v. Departrnent ofRevenue, 234
Ill. 2d 266, 273 (2009).

In the ease befot-e us now, the hislorical facts are not disputed and
the goveming legal principles are well established. The sole question
is whether, under the facts prescnt here, thc rcal property at issue in
this case qualifies for an exemption from taxation under the Property
Tax Code (35 ILCS 200/I-I et seq. (West 2002)). lJnder the
standards just discussed, this presents a mixed question of law and
fact and will therefore be set aside only if clearly erroneous. See
Swank v. Department ofRevettue, 336111. App. 3d 851, 861 (2003);
Metropolitan WaterReclarrtation Di.cu ict of Greater Chicago, 313 111.
App. 3d at 475. 7'Itis standard is "significantly deferential." See
LeaderTreks, htc. v. Departntent of Revenue, 385 111. App. 3d 442,
446 (2068). An administrative clecision will be set aside as clcarly

"Even where review is de noi.o, an agc•ncy's construction is entitlcd to

substantial wcight and deference_ Courts accord such deference in
reeogni ti on of the fact that agencies makc in formed judgments on the issues
based upon their experience and expertise and serve as an informed source
for ascertaining Ihe legislature's intent. See Metropolitan 1Vater

Reclamatiort District of Greater Chir°agn r. Department oJRevenue, 313
Ill. App. 3d 469,475 (2000).
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erroneous only when the reviewing court is left with the definite and
firm conviction that a mistake lias been committed. L.relon Cot7z,
234 111. 2d at 273. For reasons we shall now cxplain, this is not such
a case.

Under Illinois law, taxation is the rule. Tax exctnpt9on is the
exception. All property is subject to taxation, unless excmpt by
statute, in conformity with Ihe constinttional provisions relating
thereto. Statutes granting tax exemptions must be strictly construed
in favor of taxation (Board qf Certified Safety Professionals of the
Americas, Inc. v. .Iolrson, 112 III. 2d 542, 547 (1986)), and courts
have no power to create exemption froni taxation by judicial
eons'truction (CityofChicago v. ]tlinoisDeprn-tmentofR(,venue, 147
111. 2d 484, 491 (1992)).

The burden of establishing entitlement to a lax excrnption rests
upon the person seeking it. City ofChicago x 111inois Department of
Revenue, 147 111. 2d at 491. The burden is a very heavy one. The party
c:laiming an exemption must prove by clear and convincing evidence
that the property in question falls within both the constitutional
authorization and the terms of the statute under which the exetnption
is claimed. SeeStreetervilleCorp. v. Department ofRevenue, 186111.
2d 534, 539-40 (1999) (Hattison, J., dissenting, joined by
McMorrow, .I.). A basis for exemption rnay not be infered when
none has been demonstratecl. To the contrary, all facts are to bc
coustrued and all debatable questions resolved in favor of taxation
(Follett'slllinois Book & Supply Store, Inc. v. lsaacs, 27 111 2d 600,
606 (1963)), and every presutnption is against the intcntion of the
state to exempt property from taxation (Reeser v. Koons, 34111. 2d 29,
36 (1966)). If there is any doubt as to applicability of an exetnption,
it must be resolved in favor of requiring that tax be paid. Szreeterville
Corp. v. Department qfRevenue, 186 111 . 2d at 539 (Ilarrison, J.,
dissenting, joirted by McMorrow, J.).

As noted earlier in this opinion, 1'rovena Hospitals has been
granted a tax exemption by the federal governmeut. Tl ere is no
dispute, however, that tax exeniption under fedetal law is not
dispositive of whetlier real property is exempt frotn propet-ty tax
under Illinois law. See Eden Retireneetit Center, Inc. v. Deporvnent
of Revenue, 213 111. 2d 273, 241 (2004). Sirnilarly, thc fact that
Provena Hospitals is exempt trotn state retailers' occupation, service
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occupation, use and service use taxes does not mean that the
cotporation mttst likewise be granted an exeinption from paying tax
on the real property it owns. People ex rel. County C'ollector v-
HopedaleMedic•alFoundation, 46II1 2d 450, 464 (1970); Wiltows
v. Muuson, 43 lli. 2d 203, 209 (1969); see 7nstitute of Gas
Teclvtology v. Deparenient of Revenue, 289 111. App. 3d 779, 785
(1997).

Authority to exernpt certain t-eal pt-operty from taxation emanates
from article IX, seetion 6, ofthe 1970 Illinois Constitution (111. Const.
1970, art.1X, §6). Section 6 provides that theGeneral Assemblymay,
by law, exempt from taxation property owned by "the State, units of
local govemnient and school di stricts" and property "used excl usively
for agricultural and horticultural societies, and for school, religious,
cemetety and charitable purposes," 111. Const. 1970, art. IX, §6.

Section 6 is not self-executing. It nierely authorizes the General
Assembly to enact legislation exempting certain property ti'om
taxation. Chicago Patrolmen's dss'n v. Department ofRevetue, 171
Ill. 2d 263, 269 (1996). The Geueral Assernbly is not required to
exercise that authority. Where it does elect to recognize an
exemption, it must remain within the limitations iniposed by the
constimtion. No otlter subjects of property tax exemption are
perinitted. The legislature cannot add to or broaden the exemplions
specified in section 6. Chicago BarAss'n v. Departmenl ofRevemre,
163 111. 2d 290, 297 (1994),

While the General Assetnbly has no authorityto grant exemptions
bcyond those authorized by section 6, it "tnay place restrictions,
limitations, and conditions on (pi-operty tax] exemptions as may be
proper by general law." North Sliore Post No. 21 of the American
Legion v, Kotzen, 38I11. 2d 231,233 (1967). Jn accordanee with this
power, Ihe legislature has elected to impose additional restrictions
with respect to section 6's charitable exemption. I'ursuant to section
15-65 of the propertyTax Code (351LCS 200,/15-65 (West 2002)),
eligibility for a eharitable exetnption requires not only that the
propcrty be "actually and exclusively used for charitable or beneficent
purposes, and not leased or otherwise used with a view to profit," but
also that it be owned by an institution of public charity or certain
oiher entiiies, including "old people's homes," quahfyhig not-for-
profit heaith maintenance organizations, free public libraries and
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historical soeieties. Chicago Patrobnen's .9ss'n v. Department of
Revenue, 171 111. 2d at 270.

In Methodist OldPeoplesHonte v. Korzen, 39111. 2d 149, 156-57
(1968), we identified the distinctive chv-acteristics of a charitable
institution as follows: (1) it has tto capital, capital stock, or
shareholders; (2) it cams no prolits or dividends but rather derives its
funds tnainly fiom private and public charity and holds them in trust
for the purposes expressed in the charter; (3) it dispenses chari ty to all
who need it and apply for it, (4) it tioes notprovide gain or profit in
a private sense to any person connected with it; aiid (5) it does not
appear to place any obstaeles in the way of those w ho need and would
avail thernselves ofthe charitable benefits it dispenses.Methodist Old
Peoples Home v. Korzen, 39111. 2d at 157. For purposes of applying
these criteria, we defined charity as "a gift to be applied *** for the
benefit of an indeGnite number of pcrsons, persuading them to an
educational or religious convietion, for their general welfare-or in
sonie way reducing the bttrdens of government." Methodist Old
Peoples Horne v. Korzert, 39 Ill. 2d at 156-57.

This court has heid, on several occasions, that a "hospital not
owned by the State or any other municipal corporation, but which is
open to all persons, regardless of race, crecd or financial ability,"
yualifies as a charitable institution under Illinois law provided certain
conditfons are satisfied. See People ex rel. C'annon v. Southern
1llinois•Hoslaital Cot jy., 40411L 66, 69-70 (1949). There is, however,
no blankct excmption under thc law for bospitals or health-care
providers. Whether a particular institution qualifies as a charitable
institution and is exetnpt from property tax is a question whieh must
bc determitted on a case-by-case basis. See Coyne Glecn-ical School
v. Pasclten, 12 111. 2d 387, 394 (1957).

Provena Hospitals clearly satisfies the first of the factors
identified by this court in iblethodi.st Old Peoples Honle v. Korzeri f or
determining whether an organization can be considered a charitable
institution: it has no capital, capital stock, or shareholclers. Provena
Hospitals also meets the fourth Korzen factor. It does notprovide gain
orprofitin aprivatescnse to anyperson connected witlt it. While the
t-ecord focused on PCM(: rather than Provena Hospitals, it was
assumed by all parties during the administrative proceedings thai
Provcna Hospitals' policies in this regard were the same as those of
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PCMC, and it was stipulated that PCMC divencd no profits or lands
to individuals or entities for their own intcrests or private bene6t.

The Director corrcctly points out that PCMC subcontracted many
of its operations to third-party providers, including pharmacy,
laboratory, laundry and MRl/CT scrviccs; the entire ernergency
department and the management, administration, and staffing of
rehabilitation and cardiovascular surgery programs. One of those
third-partyproviders, the onewhich funrished lab services to PCMC,
was actnally owned by Provena Health, Provena Hospitals' parent,
and was opetated on a for-profit ba.sis. While all of the third-patty
providers were subject to a conflict of interest policy designed "to
prevent private inuretnent and other conduct that may be inimical to
[the organization'sI mission," no evidenee was presented that any of
them werc themselves charities or operated on anything other than a
for-profit basis. This, however, is not dispositive.

7he fact that an organization contracts with third-party, for-profit
providers for ancillary services does not, in itsclf, preclude the
organization from being characterized as an institution of charity
within the meaning of section15-65 of the Property'TTax Code (35
1LCS 200/15-65 (West 2002)). Virtually all charities must contract
with for-profit veodors to one degree or another in order to cany on
their operations and perform their charitable functions. See J.
Colotnho, HospitalPropertcTax Esernption in Illinois: E_xploring the
Policy Gaps, 37 Loy U. Chi. IJ. 493, 521-22 (2006). The real
concern is udrethcr any portion of the money rcroeived by the
organization is pennitted to inure to the bene8t of aay private
individual engaged in rnrrnq7irrgthe organization. The authority cited

by the Korzen casc with respect to the prohibition against private gain
or profit so holds. See Si.rters of the Third Order nf St. Francis v.

Iloard qfRevien, 231 111. 317, 321 (1907). No privatc enrichment of
Ihat type is evident in this case.

While Korzea factors one and four thus tilt in favor of
eharacterizing Provcna flospitals as a charitable institution,
application of the remaining factors dernonstrates that the
eharaeterization will not hold. Provena I lospitals plainly tails to meet
the second criterion: its funds are not detived mainly from private and
public eitarity and hcid in trusi for the pu-poses expressed in the
charter. They are gcnerated, overwhelmingly, by providing ntedical
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services for a fee. While the corporation's consolidated statement of
operations fot- 2002 ascribcs $25,282,000 of Provena Hospitals'
S739,293,000 in total revenue to "othert-evenuc," that sum represents
a mere 3-4'% of the Provena's incorne, and no showing was nrade as
to how much, if any, of it was derived from chantable contribntions.
The only charitable donations documcnted in this case were those
made to PCMC, one of 1'rovcna Hospitals' subsidiary institutions,
and they were so small, a mere $6,938, that they barely warrant
mention.

Provena Hospitals likewise failed to show by clear and
convincing evidence that it satisficd factors three or five, namely, that
it dispensed charity to all who ncedcd it and applied for it and did not
appear to place any obstacles in the way of those who needed and
wotild have availed themselves of the charitab)c benefitsit dispenses.
While the record is filled with details regarding PCMC's operations,
PCMC is but one of numerous instithnions owned and operated by
Provena Hospitals. ]t docs nol hold title to any of the property for
which an exetnption is sought. The actual owner is Provena
Hospi tals- As the Di rector of Rcvenu c expressly concluded, however,
"the record contains no information as to Ptuvena Hospitals'
charitable expenditores in 2002."Departnient of Reveuue v. Provenra
Covenaru:Medical Center. No. 04-I'T-0014, slip op. at 15 (2004). The
Dircctor nasoncd that without sucli infortnation, it is sitnply "not
possible to concludc that the true ownerof the propertyis a charitable
instiuttion as t-equired by Illinois law." Department of Revenue v.
Provena C,'ovenant Medical Center, No. 04-PT-0014, slip op. at 15
(2004). We fully agree. The appellate court was therefore correct
when it concluded that this aspect of the Department's decision was
not c1eat-ly erroneous. Sec 384111. App. 3d at 750.

As detailed earlier in this opinion, eligibility for a charitable
exemption under section 15 65 of the Property Tax Code (35 ILCS
200/15-65 (West 2002)) requires not onlycharitable ownership, but
charitable use. Specifically, an organization seeking an exemption
under section 15-65 rnust establish that the subject property is
°actually and exclusivcly uscd for charitable or beneficent purposes,
and not leased or othetwise used with a view to profit." 35 ILCS
200;15-65 (West 2002). When the law says tbat proper!y must be
"cxclusively used" f or charitable or ben efi ccnt purposes, it tneans that
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charitable or benefJcent putposes are the primary ones for whieh the
property is utilizecl. Secondary ot-inciclental charitable benefits will
not suflice, nor will it be enough that the institution professes a
charitable purpose or aspires to using its property to confer charity on
others. "[S)tatements of the agents of an institution and the wording
of its govcrning legal docunients evidencing an intention to use its
property exclusively for chariiable purposes will not relieve such
institution of the burden of proving that its property actually and

factually is so used." Methodi.st Old Peoples Ilome v. Korzen, 39 I11-

2d at 157_

In rejecting Provena llospitals' claim for exetnption, the
Departmentdetermined that the cotporation alsofailed to satisfythis
charitableuse requirement. As with the issue ofcharitable ownership,
the appellate court concludcd that this aspect of the Department's
decision was not clearly erroneous. Again we agree.

In explaining what constimtes charity, Methodist Old Peoples

Home v. Kot7en, 39111. 2d at 156-57, applied the detinition adopted

by our court more than a century ago in Crerar v- Williams, 145 III.

625 (1893). We lteld therc that

"'charity, in a legal sense, may be more fully defined as
a gift, to bc applied consistently with existing laws, for the
benefit of an indefinitc number of persons, either by bringing
their hearts under the int7uence of education or religion, by
relieving tlieir bodies from disease, suffering or constraint, by
assisting them to establisli themselves for life, or by erecting
or maintaining public buildings or works, or olhctwise
lesscnting the burthens of governmcnt.' " Crerar v. Williams,

145111. at 643, quotingJackson v. Phillips, 96 Mass- 539,556

(1867)-

Fol lowing Crerar_ we explai ned that "[t]he rcason for exenipt ions

in favor of charitable institutions is tlie benefit conferred upon the

public by them, and a consequent reliet; to some extent, ofthe burden

upon the State to care for and advance the interests of its citizens."

People v. Young ILlen'.s Chrislian As.s'ta nf Chicago, 365 111. 118, 122

(1936). See also People ex rel. Caa-r v. Alpha Pi of Phi Kappa Sigma

Educational Ass'n af tlie Univc>rsity of Chicago, 326 111. 573, 578
(1927) ("The reasott for exempting cet-tain propertyfrom public taxes

arises from the fact that such property, in its use for charitable
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purposes, ten(Is to lessen the burdens of government and to affect the
general weliare of the public"). Our court continues to apply this

rationale. Scc Quad Cities Dpen, Inc. v. City q/:Sifvis, 208111. 2d 498,

509-10(2004).

Conditiottingcharitable status onwhether an activityhctps relieve
the burdens on government is appropriate. After all, each tax dollar
lost to a charitable exemption is onc less dollar affected govemmental
bodies will have to meet their obligations directly. If a charitable
institution wishes to avail itself of fnnds which would otherwise flow
into a public treasury, it is only fitting that the institution provide
some compensatory benefit in exchange. While Illinois law has never
required that there be a direct, dollar-for-dollar correlation between
the value of the tax exemption and the value of the goods or services

provided by the chanty, it is a sine qua noa of charitable status that

those seekinga charitable exemption be able to demonstrate that their

activities will help allcviate some financial burden incurred by the
affected taxing bodies in performing their govemmental fitnctions.

Our state and fedcral goverttmcnts have both undertaken to
providc health can: for fndividuals meeting various criteria. To the
extent Provena Hospitals' operations help reduce the burdcjts faced
by those levels of govertiment in providing liealth care, it may
thereforc be appropriate for Provena N ospi tals to qttali ly for statc and
federal tax cxemptions. Those taxes, however, arc not at issue here,
and we make no rttling regarding them. The case before us is
concernu) solely withProveua Hospitals' eligibility for a proper-ty tax

exemption for the 43 parcels ofreal cstate in the PCMC cotnplcx. If
permitta9, that exeniption would result in the loss of tax revcnue by
the following taxing districts: Chantpaign County, Champaign
County Forest Preserve District. Community College District 505,
Unit School District 116, Urbana Corporation, Cunninghanr
Township, Urbana-Champaign Sanitary District, Urbana Park
District, Champaign-Urbana Mass Transit District, and Champaign-
LJrbaua Public liealth District. 1he record is devoid of findings
regarding any of these taxing bodies or the scrvices and support they
provide to Champaign County residents. As a resolt, we have no way
to jndge how, ifat all, Provena liospitals' u.se of its 1'CMC property
in 2002 lessened the burdens thosebodics would other vise ltave beco
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required to bear."'

We further note that even if there wcre evidence that Provena
Ilospitals used the PC'MC propet-ty to provide the type of services
which the local taxing bodies tnigJrt find helpful in meeting their
obli gat ions to the ci tizenry of Champaign County, that still woa l d not
suffice, in itself, to tnect this requirement. The ternrs of the service
also make a clifference. As the appellate court correctly rccoguized,
1. 'services extended *** for value reeeivcd *** do not relieve the
[s]tate of its burden.' " 384 111. App. 3d at 744, quoting Willows V.
Alunson, 43 111 2d 203, 208 (1969).

The situation before us hcre staods in contrast to People ex rel.
Cannott v. Southern Illinois Hospital Corp., 404 111. 66 (1949). In that
case, thc hospital seeking the charitable exemption adduced evidcncc
showing that the county in i)ucstion did undertake to provide
treatment for indigent residents. "fhe hospital charged the county
deeply discounted rates to treat those patients. Moreover, because the
hospital was the only one in thc area, the court reasoned that its
acceptance of relief patients rclieved the govet7unent from having to
transport and pay for the trratrnent of those patients eisewherc_
1'eopfe ex rel. Cannon, 404 Ill. at 73-74. As a result, thc hospitai's
operations could be said to reduce a burden on the local taxing body.
No such conclusion was made or could be rnade based on the rccord
in this case.

Even ifProvena Hospitals werc ablc to clear this hurdle, tliere was
ample support for the Department of Revenuc's conctusion that
Provena failed to meet its bm-den of showing that it used the parcels
in the PCMC contplex actually and exclusively for charitablc
purposes_ As our review of the undisputed evidence demonstrated,
both the numbet- of uninsured patients receiving free or discounted
care and the dollar value ofthe care they received were de rninintus.

"'ht reaching this conctasion, we do not niean to suggmst that provena
Hospitats' entitlement to a charitable property tax exemption was
dependent on its ability to show that its use ofthe PC;MC parcels reduced

the burden on each of the affected taxing districts. It was, ttowevcr,
requircd to demonstratc that its use of the propertv helped alleviate the
financial burdens faced by the eounty or at least one ollhe other cntities
supported by fhe county's taxpayers.
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W ith very limited excep[ion, the property was devoted to the care and
treatment of paticnts in exchange for cornpensation through private
insurance, Medicare and Medicaid, or directpaymeut from the patient
or the patient's family.

To be sure,Provenal lospitalsdid not condition the receipt ofcare
on a patient's financial circuntstanees. Treatment was offered to all
who requested it, and no one was turned away by PCMC based on
their inabiJity to demonstrate how the costs of their care would be
covered. "I'he record showed, liowever, thatduting the period in
question here, Provena Hospitals did not advertise the availability of
charitable care at PCMC. Patients wcre billed as a matter of course,
and unpaid bills were automatically referred to collection agencies.
Hospital charges wcrc discounted or waived only after it was
determined that a patient had no insurance coverage, was not eligible
for Medicare or Medicaid, lacked the resources to pay the bill
directly, and could document that he or she qualiGad forparticipation
in the institution's charitable care program. As a practical matter,
there was little to distinguish the way in which Provena Hospilals
dispensed its "charity" frotn the way in which a for-profit institution
would write offbad debt. Under similar circumstances, our appellatc
court has cons3stently refused to recognize a medical facility's actions
as the bestowal of ch arity within the meaning of section 15 65 of the
Property Tax Code (351LCS 200!] 5--65 (West 2002). See River.ride

Medieal Center v. Department ofRevenue, 342 Il l. App. 3d 603, 608-

09 (2003); Alivio Medical Center v. Departnrent afRevenue, 299111.
App. 3d 647, 651-52 (1998); 3lighland PnrkHospital v. Department

of Revenaae, 155 111. App. 3d 272, 280-81 (1987)_ The appellate
court's decision in the present case is in accord with this line of

preccdcnt.

The minimal atnount of charitable care dispensed by Provena
Ilospitals al the PCMC complex cannot be rationalizcd on the
grounds that the area's residents did not require additional services.
For one tliing, the argument that there really was no dcmand for
additional charitable care in Champaign County is one that Pi'ovcna
Ilospitals cannot cornf'ortably make. That is so because such a
contention, if true, would bt-ing into qucstion the veracity of the
corporation's claim that it is committed to the values of the Catholic
health-care ministry PCMC was purportedly obligated to advance_
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One of those values was that the institution was to

"distinguish itselfby setviee to aod advocacy for those people
wltose social coaidition puts them at thc margins of our
society and makes them vulnerable to discrimination: the
poorF,I the uninsured and the underinsured."

If the number of poor, uninsure<i and underinsured residents of
Champaign County was as insignificant as PCMC's charitable care
program rcllect s, the opportunities for Provena flospitals to further its
mission there would be virtually nonexistent. And if theopportunites
were so limited, it is diffieult to understand why Provena Hospitals
would continuc to devote its resources to serving that comtnunity.
The only plausible explanation would be that its principle purposes
in operating PCMC were, in reality, more temporal thao it professes.

The argumenl is problematic for other reasons as well. Pederal
census h gut-e show tbat approx imatcly 13.4"/0 of Champaign County's
more than 185.000 residents have incomes below the federal poverty
guidetines_ That amounts to nearly 25,000 people. ln addition, nearly
20,000 county residents are estimated to be without any health-care
covcrage- There is no reason to believe that thesc groups of indigent
and/or uninsured citizens are any healthier than the population at
large- To thc contrary, experience teache,s that such individuals are
likely to havc significant unntet health-care needs. If Provena
1lospitals were truly using the PCMC complex exclusively for
charitablc purposes, one would therefore expect to see a signiCcant
portion of its annual admissions served by Provena llospitals'
charitable care potiey- lnstead, as we have noted, a rnere 302 of its
] 10,000 admissions received reductions in their bills based on
charitable considerations.

Purther undermining Provena llospitals' claims of charity is that
even where it did o8er discounted eliarges, the charity was often
illusory. As dcscribed earlierin this opinion, aninsured patients were
charged PCMC's "established" rates, which were more than double
the actual costs of care. When patients were granted discounts at the
25"/o and 50% levels, the hospital was theiefore still able to generate
a surplus- In at least orie instanec, the discount was not applied until
after the patiettt ltad died, producing no benefit to that patient at all.
Moreover, it appears that in every case when a"charitable" discount
was granted or full payment for a bill was otherwise not received, the
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corporation expected the shortfall to be offset by surpluses generated
by thc higher amounts it was able to charge other users ofits facilities
and services. Such "cross-subsidies" are a pricing policy any fiscally
sound business enterprise might eniploy. We cannot fault Provena
Hospitals for following this strategy, and there is no question that an
institution is not ineligible for a charitable exeinption simply because
those patients who are able to pay are required to do so. St'sters of the
Tltird Order of St. Frmrcis v. Board nf Review, 231 III. 317, 321
(1907)_ We note merely that such condoct is in no way indicative of
any fonn of charitable purpuse or ase of the subject property."

The minitnal amount of free and discounted care provided at the
PCMC cannot be excused under the thcory that aid to indigent
persons is not a prerequisite to charity. In the context of rnunicipal
taxation, wc recently reaffirmed that, under Illinois law, charity "is
not confined to the relief of poverty or distress or to mere almsgi ving"
but may also include gifts to the gcneral public use from which the
rich as well as to the poortnay benefit. Quad Cities Opete, Inc. v_ Cfty
of Sitvis. 208 111. 2d 498, 510-11 (2004), quoting People v_ Young
Men's- Christian Ass'n of Chicago, 365 111. 118, 122 (1936). It is a
fundamental ptinciple of law, however, that a gift is "a voluntary,
gratuitoas transfer of paoperty by one to another," and that "[i]t is
essential to a gift that it should be without consideration:'Martin v.
Martin, 202111. 382, 388 (1903)_ Whcn patients are trcated for a fee,
consi(leration is passed. The treatment therefore would notqualify as
a gilt. lf it were not a gili, it could not be charitable.

Provena Hospitals argues that the atuount of free and discountetl
carc it providcs to selfpay patients at the PCMC complex is not an
accurate reflection of the scope of its charitable use ofyhe property.
In its view, its treatntettt of Medicare and Medicaid patients should
also be taken into account because the payntents it reccives for

"Some commcntators have becn more pointed in assessing the
charitable nature of this practice. See M_ 6lochc, Health Policy Below the
PVrrte)dine: Medical C'ar-e and the Charitable Erernption, 80 Minn. L. Rev.
299, 355 (1995) ("the imagery of chw-ity rings hollow when it eomes to
hospitals" because, tnost obviously, "the free care provi(led by nonprofit
hospitals is financed largely by private payers, who are hardly inspired by
dunative benevolence").
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treating such patients do not cover the fitll costs of care_ As noted
eatiier iit this opinion, however, participation in the Medicare and
Medicaid is not martdatory. Accepting Medicare attd Medicaid
patients is optionaL While it is consistent with Provena Hospitals'
ntission, it also setves the organization's financial interests. In
exchange for agreeing to accept less than its "established" rate, the
corporation receives a reliable strcatn of revenue and is able to
generate income from hospital resources that might otherwise be
nndenttilized. Participation in the programs also enables the
institution to qualify for favotable tt-eatment under federal tax law,
which is governed by differetrt standards.

Mindful of suclt considerations, otu appellate court has held that
discounted care providcd to Medicare and Medicaici patients is not
considered charity lorpurposes of assessing eligibility for a pmperty
tax exemption. See Riverside Medical Center v. Departrnent of
Revenue, 342 I11- App- 3d at 610; see also Alivio Medzca] Center v_
Department oj'Rcmenue, 299 Ill. App, 3d at 651-52 (charitable real
estate exemption denicd to medical center where, inter- alia, tnost of
the center's revcnuc was (icrived frotn patient fees aod the majority
of those fees were Medicaid payments). Sitnilarly, the Catholic
Hcalth Association of the United States, one of the signatoiies to a
fricnd of the court brief filed in this case in support of Provena
Hospitals, does not include shortfalls from Medicaid and Medicarc
payments in its definition of charity. Provena Health itself adopted
this view. 7he consolidated financial statements and supplementary
information it prepared for itself and its affiliates for 2001 and 2002
did not identify anycosts orchargesincurred by PCMC in connection
with subsidizing Medicaid or Medicare paticnts in its explanation of
"charity eare." That being so, it can scarcely cotnplain that such costs
and charges should bavc becn included by the Department in
cvaluating Provena Hospitals' charitable eontributions.'

"Ji would, in fact, be anomalous to charaetcrize services provided to
Medicare and Medicaid patients as charity. That is so because, as the
Departnent carrectly points out, charity is, by dcfinition, a type of gift and
gifts, as we haveexplained, rnust-by definition, be gratuitous. Hospitals do
not serve Medicare and Mcdicaid patients gatuitously_ 7hey are paid to do
so-
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Provena Hospitals assetYs that a.ssessment of its charitable
endeavors should also take into account subsidies it provides for
ambulance setvice, its support of the crisis nursety, donations made
to othernot-for-pro6t entities, voluntcerinitiatives it mtdertakes, and
support it provides forgraduate medical education, behavioral bealth
services, and emergency services training. Titis contention is
problematic ior several reasons_ First, while all of these activities
unquestionably benefit the eomntunity, community benefit is not the
test. tJnder Illinois law, the issue is whether the property at issue is
used exclusively fot- a charitable purpose."

I't-ovena Hospitals' decision to make charitable contributions to
other not-for-proSt entities does not detnonstrate an exclusively
charitable use ofthe PCMC eomplex. Indced, it tells us nothing about
the use of the property at all. It is relevant only with respect to the
question of how Provena Hospitals elected to disburse funds
generated by the facility. That, huwevcr, is not dispositive. 'l'he
critical issue is the use to which the property itself is devoted, not the
use to which income derived from the property is employcd. See City

ofLawrertcevrlle v. Maxwell, 6 111. 2d 42, 49 (1955); sce also People
zr rel. Goodmara v. University of Illinois Foundation, 388 Ill. 363,

'3111inois' charity requirements distinguish our property tax exemptioo
standards frotn the requirements a hospital must mect in order to qualify for
tax-cxempt status under the Intemal Revenue Code. When the Medicare
and Medicaid programs were being established in tltelarc 1960s, there was
concern that ntany Itospitals would lose their lederal tax exempt status
because thcre woutd no longer be sufficient dcmand ior charity care to
satisfy IRS requiretnents. In respottse, the IRS looscued its previous
standards, undcr which hospitals were required to provide financial
assistance to those who could not afford to pay for services, and began to
tneasure a hospital's cligibility for tax exemption by utilizing other
"conununity benefit" factors. Adoption of this community benefit standard
"abandoned charity care as the touchstone of exemption at the federal
level." See 37 Loy. U. Chi. L.J. at 497_ Illinois has not adopted this
approach. Although our Cenetzl Assembly now requires certairt hospitals
in Illinois to file annual "community benefits plans" with ttte IIlinois
Attomey General's office (sce 210 ILCS 76/1 er seq (West 2006)) that

requirement is not Irart of the Property Tax Code and does not ptuport to
alter Illinois law with respect to property tax exetnptions.
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374 (1944) ("the test [isJ the present use of the pt-operry rathet- than
the ultimate use of the procec(is derived from theproperry sougbt to
be exempted")."

W ith respect to tlte ambulance subsidy, the costs for most pat ients
who were transported by ambulance appear to have been covered by
third-party insurers. The deficit claimed by Provena may therefore
result primarily Gom the reduced rates insurers are allowed to pay,
something which clearly would not qualify as charitable in nature.
How tnnch, if any, is attributable to free or discounted service
provided to those who could not aflord to pay is not apparent fron
the record." We further note (1) that there is no evidence that any of
the 43 parcels for which an exemption is sought was ever used
directly or indirectly for the atnbulance service, and (2) that the
an-ihulanee service provided noncharitablc benefits to thc institution.
ItcomplomentedPCMC'semergencyroom, which it was required by
law to provide and wltich was operated by a for-profit corporation,
and enhanced PCMC's ability to Sll its beds and coverits fixed costs.

The volunteer classes and services cited by Provena Hospitals
included such itetns as free ltealth screenings, weliness classes, and
classes on handliag gricf. Again, while beneficial to the commtmity,
they were not necessarily charitable. Privatc for-profit companies
fi-equently oft'er eomparabic services as a benefit for employees and
eustomers and a means for gencrating publicity and goodwill for the
organization."

The behavioral health subsidy listcd by Provena Hospitals

"Even as to ihe nature of Provena Ilospitals, ttte donations tell us little.
Charitable contributions, after all, can be made by anyone. They are not thc
exclusive or even the primary domain of charitable organizations.

"We do laiow from testimony presented by PCMC's chietfinancial
officer at the administrativc hcarine that none of it involved Medicaid or
Medicaid paticnts.

"That such programs can setve as an effective advertising tool was well
understood by PCMC's managernem, which explained that part of tbe
reason for the programs ihey offered was to let the community know
"where they can go for services if thcy need tnore health care."

-27-

000051



involved opei-ation of two shelters, one primarily for adult men and
the olher for tunawayteens. These shelters do not appear to have becn
located on the PCMC complex, and the connection between the
niedical services offered at PCMC and the operation of the shelters
was not explained- So far aswe can tell, the only relationship between
the PCMC complex and the shelters is that I'CMC's owner helped
suppott the shelters financially. As in the case of donations to other
charitable organizations, however, that does not detnonstt-ate that the
subject property is nsed exclusively for charitable purposes.

The amount Pi-ovena Hospilals devoted to emergency medical
services suffers from similar piablems. Tbese setvices, which were
described as training "prehospital responders and providers in how to
most eftactively respond to patients in need as they are responding
and transporting those patients to the hospital," are furnished to
"about 175 different agencies throughout Central Illinois." There is
no indication that any of that training actuallyoccurs on the premises
of the PCMC complex. Indeed, frorn the record before us, we cannot
tell whether any of this training even oeenrs in Champaign County.

Provena Hospitais' reliance ou this expense is problematic for
otl er reasons as well. None of the taxing bodies affected by the
exemption sought by Pt-ovena here is claimed to bc responsible for
training health-care professionals, and they are certainly not
responsible for training health-eare professionals outside their
jurisdictions. As a result, Provetta I lospitals' decision to suppon this
training does not relfeve any ollhese taxing bodies ofany burden they
would otberwise be required to bear. Another koy element for charity
eligibility is therefore absent. We fiuther note that the decision to
train "prehospital responders attd providers" is not necessarily
altruistic. In a competitive heatth-care environment, it may be an
effective means for increasing awareness of the hospital, encouraging
others outside ihe iminediate community to use its services.

Provena Hospitals' reliance on expenses associated with the
medical residency program is also pnblematic. "hhe reeord iaclicates
that the program is ran by the University of Illinois and that Provena
Ilospitals receives reimbursement for participating in it. Although the
corporation apparently does not believe that the reimbursement
covers tbc full actuai costs of its affiliation wilh the iesidency
program, l'CMC's presidcnt and chiefoperating offtcer, who testified
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about this item at the administrative hearing, did not explain how the
claimed shortfatl was eomputed. We note, moreover, that in addition
to genera ting directpayments from the University, Provena Hospitals'
participationin the program unqucstionably adds to PCMC's prestige
and enables it to supplement its medical staff with well-trained, if
inexperienced, physicians. While we cannot exclude the possibility
that there is some charity in this t-elationship, it is difficult to know in
wlticb dircetion such eharity flows, from Provena flospitals to the

Universitv of Illinois or vice versa.

That leaves only the $25,851 Provena Hospitals attributes to crisis
nnrsery services and support. The nursery seivices to whieh Provena
11 ospitals reters are provided by the Crisis Nursery in L7rbana. Crisis
Nursery is a separate not-for-profit enlity. Although some PCMC
employees serve on its board of directors, it has no corporate
affiliation with PCMC or Provena Health. Crisis Nursery paid to
construct the facilities it nses and ntaintains its own staff. The land on
which its facilities are sitnated is, however, owned by Provena
Health. Provena Ilealth allows Crisis Nursery use of the iand under
a long-term lease for a nominal rent of $1 per year. Provena also
furnishes various in-kind services to the nursery including telephone
service, utilities, building and grounds maintenance, laundry, meals,
occasional mecLcal consultations for ehildren asing the nursery, and
meeting space at PCMC for mectings and other events. In addition,
Provena }lospitalsperiodically helps sponsor fund raising events beld

by the C}isis Nursery

As its name implie.s, the Crisis Nursery provides a temporary
havcn foryoune children whose families are experiencing some fortn
ofcrisis. Whcnparentsreachthepoint,forwhateverreason,thatthey
are incapable of caring for their children or pose a threat to their
children's well-being, the Crisis Nursery will take the child in
temporaril y_ I t somet i mes also admits chi ldren when mothers who are
making the transition from wc}fatu to the work force need child
assistance in order lo manage their work schedules. The goal, always,
is to protect children from situations in which they may be at

heightened risk of abase or ncglect.

The Crisis Nuisery is designed for infants and children up to age
five. The facility allows children to stay overnight, if necessary, for
upto three days, though longerstays are sometimes permitted. Durittg
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these stays, the Crisis Nursery feeds and bathcs the children and
provides them with'ilevclopmentally appropriate activities." Post-
visit tainily support services are offered in order to hclp improve
parenting skills and stabilize children's home environments. The
Crisis Nursery also serves as a conduit for various social services for
poor families and children in need.

Of the 43 real estate parcels involved in this, the four utilized by
the Crisis Nursery may ltave the strongest claim on being used
exclusively for charitable purposes. Even ifwe assume an exclusive
charitable use to have been established, however, it would not aid
Provena Hospitals' position. Charitable use of these four parcels
would not, under any legal theory, be sufFieient to also confer a
charitable exemption on the remaiuing 39 parcels comprising the
PCMC complex. Moreover, cven as to these four parcels, the claim
for exemption niust fail. 7'hat is so because a critical qualification for
the exemption is absent. For the reasons set forth earlier in this
opinion, Provena I lospitals, the actual owner of the four parcels,
failed to rneet its burden of establishing that it is a charitable
institution. Without charitable ownershipas well as charitable use, no
exentption is perinitted. The Department of Revenue was therefore
correct when it dcnicd Provena I-lospitals' request for a charitable
exemption as to any of the 43 parcels comprising the PCMC
complex_

We likewise find no error in the Departrnent of Revenue's
rejcction of Provena Hospitals' request for a rclipous exernption
under section 15-<i0(a)(1) of the Property Tax Code (35 ILCS
200115-40(a)(1) (West 2002)). To qualify for an exemption under
that statute, the property in question must be used exclusively for
religious purposes. There is oo all-inclusive definition of religious
purpose lor tax cases. Whether an entity has becn organized and
opcrated exelusivcly for religious purposes is determined from its
charter, bylaws, and actual method and facts relating to its operation.
See Fairview Ilrzven v. Department ofRevetaue, 153111. App. 3d 7637
774 (1987), citing Scripture Press F'ottdatiats v. Annunzio, 4 14 Ill.
339, 349 (1953). As with the claim ior a charitable exemption, it was
Provena Hospitals' burden to show, by clear and convincing
evidence, that it satisfied thesc requirements. As with its claim for a
charitable exemption, it faile(1 to do so.
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Provena Ilospitals' claim to a religious exemption is fouttded
largely on the proposition that it is, itself, a ministry of the Catholic
Church. A threshold pt-oblem with this argumentis tltat the facts cited
to support it pertain to PCMC, not I'mvena Hospitals. According to
evidence presented itt the administrative proceeding, which we cited
earlier in this opinion, the articles of consolidation adopted when
Provena llospitals was formed statc that its putpose is to "coordinate
the activitics of Provena Hospitals' sttbsidiaries or other organizations
that are atTitiatcd with Provena Hospitals as they pursue their
religious, charitable, educational and scientific purposes" and "to
of3cr at all t im es h igh quali ty and cost effecti ve healthcare and htnnan
services to the consutning pttblic." While there is plainly a religious
component to this tnission, advaneing religion is not identified as the
corporation's dominant purpose.

Provena Hospitals suggests that we cure this evidentiary problem
by impttting the religious values urtderlying the church's support of
PCMC to Provena Hospitals itself: But we can no more do that than
we could dcem the corporation a eharity based on what I'CMC alone
did. Such a course woulcl require that we resolve facts and debatable
questions in favor of cxemption. The law reqttires just the opposite.

Even if Provena IIospitaIscould overcotne this obstacle, its claim
to a religious excrnption for the 43 parcels at issue in this case would

fai1. IZeligious purpos'e is not determincci solely by the professed

motives o-beliels of the property's owncr. A coutt must also take

into account the facts and circumstances regarding how the property
is actually used. Sec Peop/e ex re1. h9cCrdlouglr v. Deulsche
Fvctngelisch Lu1he-isc•he Jehovah Geneirrde Ungeaenderier
llargsburgischerCot Jessrou, 249111. 132, 136 (1911). As the appellate

court recently observed, intentions are not enough. We must ask

wlietlier, in actuality orpractic.c, the building is used primarily for a

religious purposc. "In a sen se, everythi ng a deeply devoat person does
has a religious purpose," the court explained,

"[b]ut if that fomnulation determined the exemption from
properry taxcs, religious identity would effectively be the sole
criterion. A church could open a restaurant, for instance, and
because waiters attempted to evangelize customers while
taking their orders, the restaurant would be exempt. But tbe
operation of a restaurant is not necessary for evangelistn and
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religious instruction, although, like any other social activity,
it can provide the occasion for those religious purposes." See
Faith Builders Church, htc. v 1Jepartmeut oJReverure, 378
111. App. 3d 1037, 1046 (2008) (denying a religious exemption
for property used by a church group for a fee-based day-care
centcr serving infants, to(idlers and preschool children).

In this case, the record clearly established that the primary
purpose for which the PCMC property was used was providing
medical care to patients for a fee. Although the provision of such
medical services may have provided an opportunity for various
iodividuals affiliated with the hospital to express and to share their
Catholic principles and beliefs, medical care, while potentially
miraculous, is not intrinsically, nccessarily, or even normally
religious in nature. We note, moreover, that no claim has been madc
that operation of a fee-based niedical center is in any way esseutial to
the practice or observance of the Catholic faith.

Provenallospitalsargues that religious instirutions alone have the
right to assess the religious nature of thcir activities and that courts
niay uut second-guess those assessments without violating
constitutional guarantees regarding the lice cxercise ofreligion (see
111. Const. 1970, art. 1, §3; U.S. Const., amcn(t. 1). If Provena
Hospitals' argument were valid, it would mcan that the church rather
than the judiciary is the ultimate arbiter of when and under what
circumstances church property is exempt from taxation under the
constitution and statutes of the State ofl l l inoi s. Provcna 17 ospi tals has
not cited any authority to support such a claim, nor was it raised by
Provena Hospitals in its petition for leave to appeal. It is therefore uot
properly before us. See Vine Street Clrtric v. IlealthLink, ]nc., 222 III.
2d 276, 301 (2006); People v Wji^ield, 228111. 2d 502, 509 (2007).

CONCLUSION

Por the foregoing reasons, thc Department of Revenue properly
dcnied the charitable and religious property tax exemptions requested
by Provena Hospitals in this case. 7he judgment of the appellate coutt
reversing the circuit court and upholding the Department's decision
is therefore affirmed.
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l ffirmed

JLJSTICES KILBRIDIi and GARMAN took no part in the
consideration or decision of this casc.

JUSTICE BURKE, concurring in part and disscnting in part:

I join that portion ofthe plurality opinion affinniug the Director's
decision that Ptuvena failed to denionstrate it was a charitable
institution based on the inadequacy ofthe record in this case. Slip op.
at 16-18.

I also join that portion of the plurality opinion afhrming the
Director's decision that Provena failed to demonstrate it was entitted
to a religious exemption based again on the lack of sufficient
evidence in the record. Slip op, at 30-32.

1 write separately, however, because I cannot join that portion of
the plurality opinion addressing charitable use.

Without citation to authority, the plurality holds that Provena

Ilospital's use of the property in 2002 was not a"charitable use"

because the charity care provided wa,c de nrinimus. Specifically, the

plurality concludes that "there was ample support for the Department
of Revenue's conclusion that Provena failcd to meet its burden of

showing that it used the parcels in the PCMC eomplex actnally and

exclusively for charftable putposes. As our review of the undisputed

evidence detnonstrated_ both the number of uninsured patients

receivingfree or discounted care and the dollar value ofthe care they

received were de rninimtr.s." Slip op. at 21 _ 1 disagree with this

rationale. By itnposing a quautum of care requirement and monetary

threshold, the plurality is injecting itself into mattets best left to the

legislature.

Ttte legislature did not set forth a monetary threshold for
evaluating charitable use_ We tnay not annex new provisions or add
conditions to the language of a statute. Hines v. C>eparinzent ofPub(ic
Aicl, 221 111. 2d 222, 231 (2006). Yet, this is exactlyw•ltat the plurality
does. The Michigan Supreme Court in YVex/i>rd Medical Gi-oup v_
City nfCadillac, 474 Mich, 192, 713 N.W_2d 734 (2006), aptly set
out this principle. In Wexjord, the court held that "thcre can be no
threshold [dollar amount of free rnedical services providcd] imposed
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nnder the statute. The Leoslature provided no measming device with
which to gauge an institution's charitable composition, and we cannot
presuppose the existence of one. To say that an institution must
devote a certain percentage of its time or t-esourccs to charily before
it merits a tax exemption places an artificial parameter on the
charitable institution statute that is unsanctioned by the Legislamre."
Wexford, 474 Mich. at 213, 713 S.W.2d at 745.

Not only did the Wezford coutt reject a monetary threshold
because it was not provided for in the statnte, the coun also believed
it would be unwise to impose such a rcquirement, finding that such
a requi retnent "would be, by its very nature, quite arbitrary." Wealord,
474 Mich. at 213, 713 S,W.2d at 745. In addition, the court stated:

"As pet itioner aptly pointed out, there are multiple reasons
why inventing legislative intent in this regard wonld he
ill-advised and mostunworkable. In fact, thedifficulties with
fonnulating a monetary threshold illuminate why setting one
is the Legislature's purview, not the courts'. To set such a
tluesliold, significant questions would have to be grappled
with. For instance, a court wotdd have to detern ine how to
account for the indigent who do uot identify themselves as
such but who nonetheless fail to pay. A court would ltave to
determine whether facilities that provide vital health care
should be treated more leniently than some other type of
charity because of the nature of its work. or even if a health
care provider in an undcrserved area, such as petitioner, is
more deserving of exemption than one serving an area of
lesser need. A court would need to conside whether to
premise the exempt'ton on whethet- the institution had a
surplus and whether providing bclow-cost care constitutes
charity. Clearly, courts are tmequipped to handle these and
many other unanswered questions. Simply put, these are
tnattets for the Leaislature." Wexfw-d, 474 Mich. at 214, 713
S. W 2d at 745-46.

The Wesford comt concluded: "[I)t does not follow that an institution
must present evidence of a particular level of charitable care because
ihere is no such titresl old level contained in the statute. And we
refuseto create one." (Icntpiiasis omitted.) Wexji>rd, 474 Mich. at 220,
713 S.W.2d at 748.
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Sintilarly, in Medical CenterHoapital of Vermont, Inc, v. City of
Brrrlington, 152 Vt. 611, 566 A.2d 1352 (1989), the Vermont
Supt-eme Cout1, in rejecting the taxing authority's argument that the
amountoffree care dispensed must exceed revenues, concluded there
was nothing in any Vermont case that required an institution to
dispense any free care to qttalify as charitable for putposes of the
charitable property tax cxemption. Medicnl Center Ho pital of
Vernront, 152 Vt. at 616, 566 A.2d at 1354. In fact, the court had
previonsly held that '-[t]he fact titat none of its patients are cared for
without charge does not deprive [an institution] of its charitable
feature.' [Citation_]" (Etnphasis omitted.) Medical CenterHospual of
Vermont, 152 Vt. at 616, 566 A.2d at 1355. 7'he eourt further
concluded, "[T]his state has never required a cetYain percentage of
free care to be rendered before finding an organization to be a
tax-exempt eharity ***"Medical CenterHospital of Vermont, 152
Vt, at 616, 566 A.2d at 1355. The court declared: "in our opinion,
pegging charitability to a stated amount of frce care rendered wotdd
not be workable in determinating an organization's taxable status-
Instead, uncertainty would reign ***." Medical Certter Hospital of
Vennont, 152 Vt. at 616, 566 A2d at 1355. Rather, "[t]he better
inquiry, it seems to us, is the one used by the trial court in this case:
whether health care was made available by the plaintiff to all who
needed it, regard l ess of their abi ti ty to pay."Medical CenterJlosprtal
ofVerrnont, 152 Vt. at 617, 566,A.2d at 1355.

In addition to the difficulties in formulating a monetary threshold
pointed out by thc Wexfor-d eourt, the rYJedical Center court noted
another problem that would be encotmtered if a quantum approach is
imposed uncertainty. Specifically, taxability would necessarily be
determined on a year to yearbasis, depending upon econotnie factors
which are not in the control of an ot-ganization. Medical Center
Hospital of Vermont, 152 Vt. at 617, 566 A2d at 1355. The court
stated: "As plaintiff pointed out at trial, if the economy in the
Burlington area were to fall off dramatically and unemployruent to
soar, fewer people would be covered by health cat-e insuraoee through
employers and, consequently, more frtxr care would be rendered to
tbose in necd. Should the economy make a tuniaround the lollowing
year, the amount of free care given mieht 1:aD again should
unemployment levcls drop." Medical Center Nosprtal of Vermont,
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152 Vt. at 617 n_3, 566A2d at 1355 n.3. See also City ofRichnrond
v_ Richmond Mernorird Jlospival, 202 Va_ 86, 90, 116 S.E.2d 79, 81-
82 (1960) ("A tax cxernption cannot depend upon any such vague and
illusory concept as thc perecntage of free sctvice actually rendered.
'fhis would produce chaotic uncertainty and infinite confusion,
pennitting a hodgepodge ofviews on the subject. Thus there woul(l
be no certainty nor unifonrtity in the application of the section
involved").

I lind these atithorities persuasive; I do not believe this court can,
under the plain language of section 15-65, impose a quamtum ol care
or tuonetary requi re nient, nor should it invent legislative intent in this
regard. Setting a monetary or quantum stattdard is a cotuplex decision
which should be left to our legislature, slrould it so choose. The
plut-ality has set a quantum of care rcquircment and monetaty
requirement without any guidelines. This can only cause eonfusion,
speculation, and uncertainty for evcryone: institutions, tax ing bodics,
and the courts. Because the pluralitv intposes such a standard, without
any authority to do so, I cannot agree with it.

I also disagree with the plurality's eonclusion that Provena
Hospitals was "required to demonstrate that its use of the property
helped alleviate the financial burdens faced by the county or at least
one of the other entities supported by the county°s taxpayers:' Slip
op_ at 20 n.10. Alleviating sonte burden on goventment is the reason
underlying the tax cxetnption on properties, not the tcst for
determining eligibility. Despite acknowledging this (slip op. at
19-20), the plurality converls this rationale into a condition of
charitable status. I nciiher agrec with this, nor do I believe that
I'rovena Hospitals failed to show it alleviated some burden on
govewmcnt.

In Wex_Jord, the court, sitnilar to the plurality,deffiied charity as:

"'[Ch arity] ***[is] a gift, to be applied consistently with
existing laws, for the benefit of an indelinite nuntbet- of
persons, cither by bringing their minds or heatts under the
influence of cducation or religion, by relieving their bodies
from disease, suffering or constraint, by assisting them to
establish themselves for life, or by erecting or maintaining
public buildings or works or otherwise lessening the burdens
of goverrtment.' " WexJord, 474 Mich. at 211,713 N.W'.2d at
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744, quoting Retit-emena llomes of the Detroit Atinual

C'onference of the United Methodist Cnurch, Irtc. v_ Sylvan

Township, 416 Mich. 340, 348-49, 330 N.W.2d 682, 686

(1982), quoting Jackson v. Phillips. 96 Mass. 539, 556

(1867).
See slip op. at 19, quoting Crerar v. Williams, 145111. at 643,quoting

Jackson v. Phillips, 96 Mass. 539, 556 (1867).

7he Michigan court then concluded: "Impl'tcit in the definition is

that relieving bodies from disease or suffering is lesseningYhe burden
ofgovemment." (Lmphasis omitted.) Wexford, 474 Mich. at 219,713

N.W.2d at 748. That court specifically held that "petitioner does not
have to provc that its actions lessen the burdeu of government.
Rather, it bas to prove, as it did, that it `reliev[es] their bodies froni
disease, suffering orconstraint,' which is, by its nature, a lessening of

the burden of governtnent." We4ord, 474 Mich_ at 219, 713 N_W.2d

at 748, 1 believe the Michigan Supreme Court's conelusion is correct.
While'9essening the burden of government" is a component of the
defmition of chaiity, it is inextricably tied to the public policy
justifying the exetnption itself and is not a requirement for
demonstrating entitletnent to the exemption. The plurality here errs
in requiring Provena Hospitals to specifically demonstrate some
burden of government it relievcd There is no sucit requircrnent.

For thc above reasons, I cannot join in the charitable use portion
of the plurality opinion. 1 note that the discussion of charitable use
does not command a majority of the coutt and, therefore, is not

binding under the doctrine of stare de cisis.

JUSTICE FREEMAN joins in this pattial concurrence and partial

dissent.
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OPINION

LAZARUS, J.

*t (Ij 1) Appellant, Miracit Development Corpora-

tion, Inc. ("Miracit"), appeals the decision of the

Board of Tax Appeals ("BTA") denying tax exempt

status to certain real property owned by Miracit.

For the reasons that follow, we reverse the decision

of the BTA and rentand the matter for further pro-

ceedings.

{T 2} Mit'acit is an Ohio nonprofit corporation ori-

ginally formed hy the Living Faith Apostolic

Church as a faith-based cominunity development

corporation and is recognized by the Intetnal Rev-

enue Service ("IRS") as a 501(c)(3) organization.

The specific purpose of Miracit, as set forth in its

articles of incorporation, is to "assist and promote

the well-being of the residents of deteriorated and

economically depressed neighborhoods in the

Columbus inner city" by engaging in such activities

as housing devclopment and redevelopment, eco-

nomic development, job training, and recreational

improvements. In furtherance of that goal, Miracit

fornted an indepcndent nonproGt corporation, PCI,

Too, Inc-, ("FCI, Too"), the express purpose of

which, as set forth in FCI, Too's articles of incor-

poration, is to operate a day care center for chil-

dren. FCI, Too is also recognized by the IRS as a

501(c)(3) organization.

{1; 3) On January 12, 2001, Miracit purchased an

existing day care facility in the revit:dization area.

FCt, 7'oo leased the property froin Miracit in order

to operate the day care center. The five-year lease

agrecment required FCI, Too to pay Miracit annual

rent of $60,000 in year one, $64,000 in years two

and three, and $68,000 in years four and frve.

(14) In December 2001, Miracit filed an applica-

tion seeking real property tax exemption for the day

care facility for tax year 2001 and remission of

taxes and penalties for tax year 2000; however, the

application was nol received by the tax commis-

sioner until January 8, 2002. As Miracit failed to

specify in the application the statutory basis under

which it sought exemption, the commissioner con-

sidered R.C. 5709.12 and 5709.121 as possible

grounds for exemptiou. Because Miracit did not

own the property as of the 2001 tax lien date, Janu-

ary 1, the commissioner determined that he could

not consider the exemption for 2001 or prior tax

years; accordingly, he considered the exetnption for

tax year 2002 only. "fhe comrnissioner ultimately

coacluded that the properny was not entitled to ex-

entption.

(¶ 5) Thereafter, Miracit appealed the commission-

er's decision to the BTA and, on June 25, 2003, a

hearing was conducted on the matter. On February

27, 2004, ihe BTA affirmed the commissioner's de-

cision denying the exemption fnt 2002.

{16} Miracit appeals the BTA's determination and

sets forth thc following ten assignments of error_

1. The Board of Tax Appeal erred to the prejudice

of appellant when it determined, as a matter of law,

or issue of fact, that the day care facility in question

is not clraritable as that concept has been construed

under section 5709.121(A)(2) [sic] of the Ohio Re-

vised Code.

*2 2. The Board of Tax Appeal erred to the preju-

dice of the appellant when it deterntined, as a mat-

ter of law, or issue of fact, that the real property at

issue was not used by Miracit, or by another institu-

tion under a contract wittt Miracit, for a charitable

and/or public purpose_

3. The Board of Tax Appeal erred to the prejudice

of the Appellant when it detennined, as a matter of

law, or issue of fitct, that the real property at issue

was not made available to FCI, Too, lnc. for the

limited purpose of furtherance of one of Miracit's

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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goals-creation of a day care for low income resid-

ences [sic].

4. The Board of Tax Appeal erred to the prejudice

of the Appellant when it determincd, as a matter of

law, or issue of fact, that the lease between Miracit

and FCI, Too, Inc. was for profrt.

5. The Board of Tax Appeal crrcd to (he prejudice

of the Appellant when it determined, as a matter of

law, or issue of faci, that the lease at issue was a

traditional commercial lease rather than tnercly a

vehicle to pay the tnortgage and related property

expense.

6. Tlte Board erred to the prejudice of the Appellant

when it determined, as a matter of law, or issue of

fact, that the lease at issue generated rental incotne.

7. The Board of Tax Appeal erred in that it failed to

give proper weigbt to the evidence offered by

Miracit regarding the nature and scope of the lease

at issue.

8. The Board of Tax Appeal erred in that its de-

cision is not supported by applicable legal authority

and said decision is not based on relevant, credit-

able [sic] and reliable facts.

9_ The Board of Tax Appeal erred in that its de-

cision is unreasonable, arbitrary, and capricious,

cxcceds its power, and is against the manif'est

weight of evidence.

10. The 13oard of Tax Appeal erred in that its de-

cision is an abuse of its discretion.

{¶ 7) Miracit concedcs in its brief that its ten as-

signments of error are interrelated and essentially

present one argument; accordingly, we will address

the assignments of error together- In essence,

Miracit argues that the BTA erred in denying tax

exempt status to the day care facility under R.C.

5709.12 and 5709.121. An appellate court ntay re-

verse a dccision of the BTA only "when it affirmat-

ively appears front the record tttat such decision is

unreasonablc or ttnlawful." tVitt Co. v. Ilaniilton

Page 3

Cry. Bd o/'Revision ( 1991), 61 Ohio St.3d 155,

157, 573 N.E-2d 661. It is not the tunction of an ap-

peltate court to substitute its judgment for that of

the BTA on factual issues. SetResda Ifeatlreare,

Inc, v. Wilkins, 101 Oltio St 3d 420, 806 N.E.2d

142, 2004-Ohio-1749, at ¶ 18. However, the BTA's

factual detertninations must be supported by suffi-

cient probative evidenee. Id., citing Hassahor•n Mel-

la(ty, Inc. v. Lindley ( 1981), 65 Ohio St.2d 47, 417

N.E.2d 1257, syllabus.

{¶ 8) In Ohio, all real property is subject to taxa-

tion, except that which is expressly cxenrpted. R.C.

5709.01(A). The General Assembly's authority to

exetnpt property is derived from Section 2, Article

XII of the Ohio Constitution, which provides, in

relevant part, that "[w]ithout limiting the gencral

power, subject to the provisions of Article I of this

constittttion, to determine the subjects and tnethods

of taxation or exemptions therefrom, general laws

rnay be passed to exenipt *** institutions used ex-

clusively for charitable purposcs ***." The ra-

tionale justifying the granting of an exemption is

that "there is a present benefit to the general public

from the operation of the eharitable institution suf-

ficient to justify the loss of tax revenue." W'hite

Cr-oss Mosp. As.sn. v. Bd. of 7ax Appeals (1974), 38
Ohio St.2d 199, 201, 311 N.E.2d 862. Excmption

liom taxation is the exception to the general rule,

and statutes granting exemptions must be strictly

eonstrucd. S'even }Iills Schools v. Kinney (1986),
28 Ohio St.3d 186, 503 N.E.2d 163. The burden

rests with the party claiming an exemption to

dentonstrate that the property qualifies for the ex-

emption. 7'rae C'hristiartity Evmrgeli.srn v. 7uino

(2001), 91 Obio St.3d 117, 118, 742 N.E 2d 638,

citing OC'LC Ontirre Computer Lihrarv Center, Inc.

v. Kinney (1984), 11 Ohio St.3d 198, 201, 464

N.E2d 572.

*3 (19) R.C. 5709.12(B) states, in pertinent part:

*** Real and tangible personal property belonging

to institutions that is used exclusively for charitable

purposes shall be exempt from taxation ***.
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{¶ 10} R.C. 5709.121 provides:

Real property and tangible personal property be-

longing to a charitablc or educational institution or

to the state or a political subdivision, shall be con-

sidered as used exclusively for charitable or public

purposes by such institution, the state, or political

subdivision if it meets one of the following require-

ments:

(A) It is used by sach institution, the state, or polit-

ical subdivision, or by one or niorc other such insti-

tutions, the state, or political subdivisions under a

lease, sublease, or other contractual arrangenrent;

(1) As a community or area center in whieh

presentations in tnusic, dramatics, the arts, and re-
lated fields are made in order to foster ptiblic in-

terest and education therein;

(2) For otltcr charitable, educational, or public pur-

poses;

(B) It is made available under the direction or con-

trol of such institution, the state, or political subdi-
vision for use in furtherance of or incidcntal to its

charitable, educational, or public purposes and not

with the view to profit.

{¶ I 1) The Ohio Supreme Court explained the in-

terplay between thc foregoing statutes in Episcopal

Parish of Christ Churc•h, Glendale v. Kinney

(1979), 58 Ohio St.2d 199. 389 N.E.2d 847,

wherein the court approved the concurring opinion

of Justice Stern in White Cross, stipra, at 203-204,

311 N.E.2r1 862:

tnitially, it is important to observe that, although

R.C. 5709.121 purports to de6ne the words used

exclusively for "charitable" or "public" purposes,

as those words are used in R.C. 5709,12, the defini-

tion is not all-encompassing. R.C. 5709.12 states: "

*** Rcal and tangible personal property belonging

to institutions that is used exclusively for charitable

purposes shall be exempt from taxation." Thus, any

institution, irrespective of its charitable or non-

charitable character, may take advantage of a tax

Page 4

exetnption if it is making exclusive charitable use

of its property. See Wehrlc Foundation v. Evatt

(1943), 141 Ohio St. 467, 49 N.E.2d 52. The legis-

lative definition of exclusive charitable use lbund

in R.C. 5709-121, however, applies only to property

"belonging to," i.e., owncd by, a charitable or edu-

cational institution, or the state or a political subdi-

vision. The net effect of this is that R.C. 5709,121

has no application to noncharitable institutions

seeking tax exemption under R.C. 5709.12. Hence,

the first inquiry must be directed to the nature of
the institution applying for an exemption. *•*

In my view, the overall purpose of R.C. 5709.121 is

to declare that the owuership and use of property

need not coincide for that property to be tax ex-

empt. If a qualified institution, or governmental

unit, owns property, that property is exeinpt from

taxation if (I) the institution or govemmental unit

itself uses the property as specified in R.C.

5709.121(A)(1) or (A)(2); (2) ttte institution or gov-

emmental unit contractually allows another quali-

fied institution or govcmmental unit to use the

property as specified in R.C. 5709.121(A)(1) or

(A)(2); or, (3) the institution or goverrrmental unit

makes the property available to anyone besides an-

other qualified institution or governinental unit, for

a nonprofit use that is in furtherancc of, or incident-

al to the owner-institution'.c (or owner-gov-

cmmcntal unit's) charitable purposes. * * '

*4 {¶ 12) Summarizing Justice Stern's opinion, the

court, in Olnrsted Falls Bd. nfErAt. v. J'racy (1997),
77 Ohio St.3d 393. 396, 674 N.E.2d 690, stated:

Thus, in deciding whether property is exempt under

the charitable use provisions of R.C. 5709.12 and

5709.121, tax authorities must first dctcrmine

whether the institution seeking exemption is a char-

itable or noncharitable institution. If the institution

is noneharitable, its property may be exempt if it

uses the property exclusivelv for charitable pur-

poses. If the institution is charitable, its property

may be exempt if its uses the property exclusively

for charitable purposes or it uses the property under

the terms set forth in R.C. 5709.121.
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{') 13} In the instant case, without making an ex-

press determination as to whether Miracit is a char-

itable or noucharitable institution, the commission-

er fuund that the challenged property did not qualf-

fy for tax exempt status under R.C. 5709.12 be-

cause Miracit uscd ttie property "for the non-ex-

empt purpose of generating revenue through com-

tnercial leasing." The commissioner further found

that the property was not exempt under R.C.

5709.321(B), as it was "used with a view to profit

as evidenced by the lease and rental charge."

(¶ 14) At the June 25, 2003 hearing before the

BTA, Sharon Francis, the program direetor for

Miracit, testified that Miracit obtained funding for

the day care project from the city of Columbus and

a local bank which was utilized to acquire the prop-

erty and provide start-up capital for FCI, Too to op-

erirte the day care center. She fttrther testified that

Miracit and FCI, Too kept separate books and re-

cords. She also stated that rent payments made by

FCI, 7'oo nndcr the lease agreement were ntilized

by Miracit solely to repay the debt incurred in ac-

quiring the property.

{j 15) Ms. Francis also teslilied that although lhe

day care center was established primarily to serve

econonrically disadvantaged families through Title

XX funding, the center actually served both Title

XX families and private pay families and the tuition

fees charged were the samc for both groups_ Shc

further stated that she was unaware of any restric-

tions as to the minimum percentage of Title XX

qualitied clients the center was required to serve.

However, she noted that ihe center primarily served

low fncome clients. She initially stated that "better

thau 50 percent" of the families served by the day

care center were Title XX qualified. (Tr. 14.) When

asked to provide more detail as to the ratio of Title

XX to private pay families, Ms- Francis estintated

that "at least 75 percent" of the center's clients were

Title XX qualified. (Tr. 26.)

{¶ 16) In its decision filed after the hcaring, the

BTA noted that the commissioner failed (o make

the threshold determination required by R.C.

Page 5

5709.12 and 5709.121 as to whether Miracit is a

charitable or noncharitable institution. The BTA

found that Miracit qualified as a charitable institu-

tion; however, the BTA concluded that the property

could not be granted exemption under R.C.

5709.121(A)(2) because the evidence did not sup-

port a finding that FCI, Too, the institution to

whom Miracit leased the property, used the prop-

erty for a eharitable purpose. More particularly, the

BTA found at pages 8 and 9 of the decision:

*5 In the present matter, testimony presented at

hearing indicated that the day care facflity served

the neighborhood population, received the majority

of its funding from governmental agencies, and

charged private-pay parents no more than subsid-

ized parents. However, testintony further indicated

that there existed no established criteria as to who

qualified as low inconte. Further, testimony was in-

consistent regarding the percentage of low-income

families served by the day care facility. **"[T]he

board does not find that the use of a day care is in

and of itself a charitable activity. The appellant has

not demonstrated that the day care facility in ques-

tion is "charitable" as that concept has been con-

strued under R.C. 5709.121(A)(2).

(¶ 17) As previously noted, Miracit contends the

BTA erred in denying tax exempt status to the day

care facility under R.C. 5709_ t2 and 5709.121. The

I3'IA found that Miracit was a charitable institution,

and that finding has not been challenged; thus, the

property belonged to a charitable institution.

However, Miracit's brief fails to address the issue

upon which the BTA tnade its delermination-wheth-

er FCI, Too, the institution to wltom Miracit leased

the property, used the property for a "charitable

pttrpose" pursoant to R.C_ 5709.121(A)(2). Instead,

Miracit addresses an issue that was never con-

sidered by the BTA-whether Miracit's use of the

property was to generate income for Mirar_it

through its commercial lease with FCI, Too,

Miracit contends the lease was not intended to gen-

erate a profit, did not generate a profit, and was

merely a ntechanism through which FCI, Too reint-
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bnrsed Miracit for expenses related to financing the

purchase of the day care facility.

{¶ 18) In support of this argunrent, Mirecit relies

on two Ohio Supreme Court cases, lid. Qf Educ. of

the Sotdh-Weziern Cfty Schools v. Kinnney ( 1986),

24 Ohio St_3d 184, 494 N.F.2d 1109, and W77rte-

house v. Traev ( 1995), 72 Ohio St.3d 178, 648

N.E.2d 503. In Soutlr-Western City Schools, the city

ofColumbusowned a golf course which included a

clublrouse containing, atnong other things, a snack

shop, a pro shop, and an cfficienoy apatYment. The

city leased the snack shop to a private concessioner

for 22 percent of its gross profits. The course pro

was a city employee who was paid a small salary

and drew the balance of his income frotn the sale of

pro-shop nterchandise. The city rented the effi-

ciency apartment to a non-city employee for $80

per month.

{¶ 19} The school board challenged the tax-cxempt

status of ttte golf course nnder it-C. 5709.08, which

provides, in perlinent part that "public property

used exelusively for a public purpose, shall be ex-

empt from taxation" Thc school board argued that

the property was not used exclusively for a public

purpose because the snack shop and pro shop were

operated to generate a profit for private concerns

and the efficicncy apartntent was operated to the

bencfit of a private person- Guided by the definition

of the term "exclusively" as set forth in R.C.

5709.127(f3), the court held that the renting of the

efficiency apartment did not violate the

"cxclusiveiy for a public purpose" requirentent of

R.C. 5709.08 because the purpose for renting the

apartment, that is, toinsure that someonc would be

at the golf course dunng evening hours to deter

vandalism and other damage to the property, was

incidental to the course's public purpose and not

with a view to profit. The court t'urther held that the

operatioa of the pro shop and snack shop did not vi-

olate the "exclusively for a public purpose" require-

ment of R.C. 5709.08 because nothing in the record

suggested that the profit realized by the course pro

or concessioner was anything other than trivial and

inconsequcntial. Accordingly, the court concluded

that the golf course should retain its tax exempt

status.

*6 {¶ 20) In fYhitehouse, the village of Whitehouse

owned a water well-field from which it drew water

to provide to its residents. The village allowed a

local farmer who farmed adjacent land to grow

crops on a portion of the well-field. The village and

the farmer ltad no lease or other written contract de-

fining their relationship. The village collected no

rent from the farmer, and the farmer was not oblig-

ated to share proceeds from his use of the land witlt

the village. It was undisputed that permitting the

farmer to plant the well-field saved the village

tnowing and maintenance expenses on the segmeats

of the field not occupied by the village's operations.

it was also undisputed that the farmer eamed only a

minintal profit from his farming.

(121 } The village claimed exernption for the entire

well-field under R.C. 5709.08. The tax commis-

sioner argued that the property was not used exclus-

ively for a public purpose because a private citizen

farmed the property for his own profit. In contrast,

ttte village contended that the farming was an incid-

ental use performed for maintaining the well-field

and should not bar exemption.

{1 22} 'Itie court recognized the general rule that

whenever public property is used by a private cit-

izen for a private putpose, that use generally pre-

vents exemption_ Ilowever, the court noted that in

some situations, a non-public use could be so incid-

ental and de minitnis that the usc did not defeat an

R.C. 5709.08 exemption. The court held that when

the private use of land is sufficicntly incidental, the

land may be characterized as "used exclusively for

a public purpose." In so holding, the court cited

Swtthwestern City Schools, supra, for the proposi-

tion that when public property is leascd to a private

individual or concern, the non-public use of the

property must be more than incidental before the

exclusive public purpose requirement of R.C.

5907.08 will be violated.
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{T 23) The court notcd that although the record

supported a clear inference that the farmer was

profiting at least minimally from the use of the

land, the record also revealed that the village had

effectively retained full control over the use of the

property and that the village's assertion that it al-

lowed the fanner to farnt part of the well-field

solely to save mowing and maintenance expenses

was unrefuted- The court concluded that the minim-

al non-publ(c use of the property was insuffiicient to

defeat the R.C. 5709.08 exemption.

(124) Both these cases address whether a private

citizen's for-pro6t use of public propcrty prohibits

tax exemption of the property under R.C. 5709.08,

the statute granting exemption for governincnt and

public property. The instant case does not concern

R.C. 5709.08, as neither government nor public

property is at issue. Further, to the extent that the

cases rely upon the definition of "exchrsivety" set

forth in R.C. 5709.121(B), we note that that defini-

tion is not applicable to the instant case. As noted

by tite BTA, R.C. 5709.121(A)(2) is the statute ap-

plicable hcre. Accordingly, Miracit's reliance on

South-Western City Schools and Whitehouse to sup-

port the argument set forth in its brief is misplaoed-

*7 [111125) Although Miracit's brief does not spe-

cifically address the BTA's finding that the property

was not entitled to exemption uncler R.C.

5709.121(A)(2), counsel for Miracit, pursuant to

this court's questioning, addressed the issue at orat

argument. As counsel for the tax comnr{ssioner ad-

dressed the pertinent issue both in her brief and at

oral argument, the tax comrnissioner was not preju-

diced by counsel for Miracit's belated argutnent.

Aecordingly, we will address whether the BTA's

decision was unreasonable or unlawful.

12] {I, 261 As noted previously, under RC.

5709.121(A)(2), property owned by a charitable in-

stitution rnay be leased to another institution and

still qualify for a charitable exemption if the institu-

tion leasing the property uses the property for char-

itable purposes. In its decision, the BTA determined

that FC'1, Too did not use the property for a charit-

Page 7

ablc purpose because: (1) private pay families were

chargcd no more than subsidized families, (2) there

was no established criteria for determining qualific-

ation for subsidizcd funding, and (3) testimony was

inconsistent regarding the percentage of low-in-

come families served by the day care center. Fur-

ther, at mal argument, counsel for the tax commis-

sioner argued that although the center hadmade ar-

rangements for funding for qualified individuals

through Title XX funds, no other ptan existed for

families to receive reduced rate care if their ability

to pay was lintited. In other words, there was no

evidence of a sliding fee scale to accommodate dis-

parate income levels of those fatnities cvho did not

qualify for Title XX funds.

11127) Although the ternt "charitable purpose" has

not bcen legislatively defined for purposes of dc-

tertnining property tax exemption, the Ohio Su-

prcrne Court's definition of "charity" set forth in

Plarmed Parenthood Assn. v. T<tt Cornmr. (1966), 5
Ohio St.2d 1 l7, 214 N.E.2d 222, paragraph one of

the syllabus, has been utilized in numerous property

tax exentption cases:

In the absence of a legislative definition, °charity,"

in ttte legal sense is the attempt in good faith, spir-

itually, pltysically, intellectually, socially and eco-

nomically to advance and benefit mankhtd in gener-

al, or those in need of advanccmcnt and benefit in

particular, witttout rcgard to their ability to supply

that need from other sources, and without hope or

expectation, if not with positive abnegation, of gain

or profit by the donor or by the instrumentality of

the charity.

See, e.g., Bethesda, supra, at ¶ 32; True Chr-i.cticm-

iry Lvangelisna, supra, at 119-120, 742 N.E.2d 638;

Case Western Reserve Univ. r. Traay (1999), 84

Ohio St.3d 316, 320, 703 N.E.2d 1240; Olm.cte.d

Falls Bd. of Educ., supra; Nerb Society r fAmericu,

Inc. v_ Tracv (1994), 71 Ohio St.3d 374, 376, 643

N.G.2d 1132.

(128) It is against this definition that FCI, Too's

use of the property must be measured to determine
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if it constitutes a charitable purpose

{gl 29) In Bethesda, supra, the applicant sought tax

exemption for a property it leased to itself that in-

etnded a fitness center. The fitness center had 5400

ntembers and tnade available eight full scholarships

to persons who were unable to afford the metnber-

ship fees. The center also tnade partial scholarships

available, but no evidence was presented as to the

number of partial scholarships. The BTA did not

exempt the fitness center because it determined that

it was being used as a private health facility for the

exchrsive use of paying members and that such use

bore no functional relationship to any charitabte

purpose of its owner.

*8 {¶ 30) In reviewing the BTA's decision, the

court noted that the first question to be considered

was "whether payment for the services receivetl

negates the charitable nature of an institution's

activitics." Bethesda at 1133. Relying on its previ-

ous holding in Planned Parenthood Assn., supra,

paragraph three of the syllabus, "tt]hat one or more

persons receiving the benefits of a charitable insti-

tution have the means, in whole or in part, to pur-

chase thosc benefits in the market place or that

some consideration is exacted from them on receipt

of the benef ts does not detract front the charitable

cttaracter of the institution," the Bethesda court de-

termined that "the tnere fact that a charge is made

for use of the Fitness Center does not in and of it-

self negate consideration of the use being a charit-

able usc " Id. at Q 35, 806 N.E-2d 142.

(¶ 31 ) The court further noted languagc cmployed

in College 1'reparatoty School for Girls ofCincin-

nati v. Evatt (1945), 144 Ohio St. 408, 59 N.E.2d

142, a case involving tax exemption of a school:

***[W]here a school is operated to give service

to the public generally, and is availablc to sonte

without charge, the fact tttat tuition in a substantial

antount is paid by others does not destroy the char-

itable character, so long as it extends charitable bc-

nefits to members of the public at largc to an extent

consistent with the continued operation of the

school. It is upon this recognition of its obligation

that its charitable character is determined.

Id. at 412, 59 N.E.2d 142, quoting OBrien v. Physi-

cians' Hospital Ass'n. (1917), 96 Ohio St. 1, 116

N.E. 975.

{¶ 32) The court noted, however, that "when

charges are ntade for the services being offered, we

niust considcr the overall operation being conduc-

ted to determine whether the property is being used

exclusively for charitable purposes." Bethesda at ¶

35. 'ro that end, ttte court adopted the following

language f}om Clevelarrd Osteopathic Hosp. v.

7angerle (1950), 153 Ohio St. 222, 225-226, 91

N.E,2d 261, an exemption case involving a hospit-

al:

It seems obvious that no single test is dispositive of

whether a hospital, for example, is being conducted

exclusivety as a charitable project. All the facts in

each individual case tnust be assembled and ex-

amined in their entirety and the substance of the

scheme or plan of operation exhibited thereby wilt

determine whether the iustitution involved is en-

titled to Irave its property freed from taxes.

(Emphasis sic.)

{¶ 331 Upon examination of the facts in the case

before it, the Bethesda court noted that only elght

fidl scholarships and an unknown number of partial

scholarships were given to persons wlto could not

otherwise afford the rnembership fees for ttte fitness

center, and that the number of full scholarships giv-

en atnounted to only one tenth of one percent of the

total tnetnbership. The court determined that the

small number ot' members able to use the fitness

center without payment of membership did not in-

dicate a charitable use. However, in so finding, the

court stated that "[w]hether an institution renders

sufficiem services to persens who are unable to af-

ford them to be considered as making charitable use

of property ntust be detetmined on the totality of

the circumstances; there is no absolute percentage."

ld. at J^^; 39, 806 N.E.2d 142.
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*9 (11341 In the instant case, we recognizc that op-

eration of a day care center does not define whether

the property is being put to a charitable use.

llowever, in this case, the day care center was es-

tablished to further Miracit's objective of revitaliz-

ing an eeonomically depress-ed neighborhood in

Columbus' inner city and assisting the econotnically

disadvantaged residcnts of that neigltborhood. Un-

dcr Bethesda, the fact that FCI, Too charges Title

XX families and private pay families the same tu-

ition and does not offer a sliding fee scale to ac-

commodate disparate income levels of those famil-

ies who (lo not qualify for Titlc XX funds is of no

consequence. Further, in contrast to Bethesda, evid-

ence presented at the hearing establishes that a

large percentage, betwecn 50 and 75 percent, of

those utilizurg the day care center are Title XX

qualified families.

{¶ 35) Since Miracit's real property is used in a

consonant manner under applicable controllittg cri-

teria regarding charitable purposes, such property

qualifies for tax exentption status under R.C.

5709.721(A)(2). Tlms, we conclude that the BTA's

decision denying Miracit's property tax exempt

status is unreasonable. Accordingly, Miracit's as-

signmen[s of error are sustained. The decision is re-

versed and the casc is remanded to the Board of

'iax Appeals for further proceedings consistent with

this opinion.

Judgment reversed and remanded.

SADLER and FRENCN, JJ., concm.

Ohio App. 10 Dist.,2005.

Miracit Dev. Corp. v. Zaino

Not Reported in N.13.2d, 2005 WL 564073 (Ohio

App. 10 Dist.), 2005 -Ohio- 1021
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OH C:onst. Art.XII, § 2 Page I

c
Baldwin's Ohio Revised Code Annotated Curreniness

Constitulion of the State of Ohio (Refs & Annos)

R® Articlc XII. Finance and Taxation (Refs & Annos)

y 0 Const XII Sec. 2 Property taxation by uniform rule; ten-mill limitation; homestead valuation

reduction; exenrptions

No property, taxed according to value, shall be so taxed in cxces-s of one per cent of its trac value in money for

all state and local purposes, but laws tnay be passed authorizing additional taxes to be levied outside of such

lintitatiott, either when approved by at least a majority of the electors of the taxing district voting on such pro-

position, or when provided for by the charter of a municipal corporation. I.and and improvetnents thereon shall

be taxed by uniform rule according to value, except that laws may be passed to reduce taxes by providing for a

reduction in value ofttte homestead of permancntly and totally disabled residents, residents sixty-five years of

age and older, and residents sixty years of age or older who are surviving spouses of deceased residents who

were sixty-five years of age or older or pennanently and totally disabled and receiving a reduction in the value

of their homcstead at the time of death, provided the surviving spouse eontinues to reside in a qualifying

ltotncstead, and providing for income and other qualifications to obtain such reduction- Without lintiting the

general power, subjcet to the provisions of Article I of this constitution, to dctermine the subjects and methods

of taxation or exemptions therefrom, general laws tnay be passcd to exempt burying grounds, public school

houses, houses nsed exclusively for public worship, institutions used exclusively for charitable purposes, and

public property used exclusively for any public purpose, but all such laws shall be subject to alteration or repeal;

and the value of all property so exempted shall, frotn time to time, be ascertained and published as may be direc-

ted by law

CREDIT(S)

(1990 HJR 15, mn. eff. 1-1-91; 1974 HJR 59, am. eff. 1-1-75; 1970 SJR 8, am. eff. 1-1-71; 115 v Pt 2, 446, ant.

eff. 1-1-34; 113 v 790, am. eff. 1-1-31; 107 v 774, am. eff. 1-1-19; 1912 constitutional convention, am, efG

1-1-13; 97 v 652, am. eff. 1-1-06; 1851 eonstitutional convention, adopted eff. 9-1-I851)

Currcnt through 2009 File 20 of the 128th GA (2009-2010), apv. by 3J16/10 and filed with the Secretary of State

by 3/16110.

(c) 2010'1'homson Reuters
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R.C. § 5709.12 Page 1

C

Baldwin's Ohio Revised Code Annotated Currentness

Title LVII. Taxation

rtv Chapter 5709. Taxable Property--Exemptions (Refs & Annos)

F{w Miscellaneous Exemptions

^ 5709.72 Exemption of property used for charitable purposes

(A) As used in this section, "independent living facilitics" means any residential housing facilities and related

property that are not a nursing home, residential care facility, or adult care facility as defined in division (A) of

section 5701.13 of the Revised C'ode.

(B) Lands, lmuses, and other buildings belonging to a county, township, or ntunicipat corporation and used ex-

clusively for the accommodation or support of the poor, or leased to the state or any political subdivision for

public purposes shall be exempt frotn taxation. Real and tangible personal property belonging to institutions that

is used exclusively for charitable purposes shall be exenipt from taxation, including real property belonging to

an institution that is a nonprofit corporation that reeefves a grant undcr the Thomas Alva Edison grant program

authorized by division (C) of section 122.33 of the Revised Code at any titne during the tax year and being held

for leasing or resale to others. If, at any time during a tax year for which such property is exempted from taxa-

tion, the corporation ceases to qualify for such a grant, the director of development shall notify the tax commis-

sioner, and the tax cotnmissioner shall cause the property to be restored to the tax list beginning with the follow-

ing tax year. All property owned and used by a nonprofit organization exclusively for a hotne for the aged, as

defined in sectiou 5701.13 of the Revised Code, also shall be exempt from taxation.

(C)(1) If a home for the aged described in division (13)(1) of sectiou 5701.13 of the Revised Code is operated in

eonjtmction with or at the same site as independent living facilities, the exeniption granted in division (B) of dris

section shall include kitchen, diuing room, clinic, entry ways, tnaintenance and storage areas, and land necessary

for access commonly used by both residents of the home for the aged and residents of ttte indepcndent living fa-

cilities. Other facilities commonly used by both residents of the home for the aged and residents of independent

living units shall be exempt from taxation only if the other facilities are used primarily by the residents of the

home for the aged. Vacant land currently unused by the home, and independent living facilities and the lands

connected with thetn are not exempt from taxation. Except as provided in division (A)( i) of section 5709.121 of

the Revised Code, property of a home leased for nonresidential purposes is not exempt from taxation.

(2) Independent living facilities are exempt frotn taxation if they are operated in conjunction with or at the same

site as a home for the aged described in division (B)(2.) of section 5701.13 of the Revised Code; operated by a

corporation, association, or trust dcscribed in division (B)(l)(b) of that section; operated exclusively for the be-

nefit of inembers of the corporation, association, or trust who are retired, aged, or infirm; and provided to those

members witlrout charge in consideration of their service, witlrout compensation, to a charitable, religious,

fratemal, or educational institution. For the purposes of division (C)(2) of this section, "compensation" does tmt
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include furnishing room and board, clothing, health care, or other necessities, or stipends or other de minimis

payments to defray the cost thereof.

(D)(1) A private corporation establistted under federal law, defined in 36 U.S.C. 1101, Pub. L. No. 102-199, 105

Stat. 1629, as arnended, the object.s of which include encouraging the advancement of science generally, or of a

particular branch of science, the promotion of scientific research, the improvement of the qualifications and use-

fulness of scientists, or the increase and diffusion of scientific knowledge is conclusively presumed to be a char-

itable or edacational institution. A private corporation established as a nonprofit corporation under the laws of a

state, that is exempt from fcdcral ineome taxation under section 501(c)(3) of the lnternal Revenue Code of 1986,

100 Stat. 2085, 26 U.S.C.A. 1, as amended, and has as its principal purpose one or more of the foregoing ob-

jects, also is conclusively presumed to be a charitable or educational institution_

The fact that an organization described in this division operates in a tnanner that results in an cxcess of revenucs

over expenses shall rtot be used to deny the exernption granted by this section, provided such excess is used, or

is held for use, for exempt purposes or to establish a reserve against future contingencies; and, provided further,

that such excess may not be distributed to individual persons or to entitics that would not be entitled to the tax

exerrmptions provided by this clrapter. Nor shall the fact that any scienti6c information diffused by the organiza-

tion is ofparticutar interest or benetit to any of its individual members be used to deny the exemption granted by

this section, provided that such scicnti5c information is available to the pttblic for pttrchase or otherwise.

(2) Division (D)(2) of this section does not apply to real property exempted from taxation under this section and

division (A)(3) of section 5709.121 of the Revised Code and belonging to a nonprofit corporation described in

division (D)(1) of this section that has received a grant under the Thmnas Alva Edison grant program authorized

by division (C) of section 122.33 of thc Revisect Code during any of the tax years the property was exetnpted

fronr taxation.

When a private corporation described in division (D)(1) of this section sells all or any portion of a tract, lot, or

parccl of real estate that has been exempt frotn taxation under this section and section 5709.121 of the Revised

Code, the portion sold shall be restored to the tax list for the year following the year of the sale and, except in

connection with a sale and transfer of such a tract, lot, or parcel to a county land reutilization corporation organ-

ized under Chapter 1724. of the Revised Code, a charge shall be levied against the sold property in an amount

equal to the tax savings on such property during ihe four tax years preceding the year the property is placed on

the tax list. The tax savings equals the amount of the additional taxes that would have been levied if such prop-

erty had not been exempt from taxation.

The charge constitutes a lien of the state upon such property as of the first day of January of the tax year in

which the charge is levied and continues until discharged as provided by law. The charge may also be remitted

for all or auy poriion of such property that the tax commissioner detennines is entitled to exemption from real

property taxation for the year such property is restored to the tax list under any provision of the Revised Code,

other than sections 725.02, 1728.10, 3735.67, 5709.40, 5709.41, 5709.62, 5709.63, 5709.71, 5709.73, 5709.78,

and 5709.84, upon an application )iu exemption covering the year such property is restored to the tax list filed

under section 5715.27 of the Revised Code.
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(E) Real property held by an organization organized and operated exclusively for eharitable purposes as de-

scrbed under section 501(c)(3) of the Internal Revenue Code and exetnpt from federal taxation under section

501(a) of the Internal Revenue Code, 26 U.S.C.A. 501(a) and (c)(3), as atnended, for the purpose of constntcting

or rehabilitating residences for eventual transfer to qualified low-income families through sale, lease, or land in-

stat3nient contract, shall be exempt from taxation.

1'he exemption shall conimence on the rlay title to the property is transferred to the organization and shall con-

tinue to the end of the tax year in which the organization transfers titlc to the property to a qualified low-income

family. In no case shall the exemption extend beyond the second succeeding tax year following the year in

which the title was transferred to the organization. If the title is transferred to the organization and from the or-

ganization to a qualified low-income family in the same tax year, the exctnption shall continue to the end of that

tax year. The proportionate amount of taxcs that are a lien but not yet determined, assessed, and levied for the

tax ycar in which title is transferred to the organization shall bc remitted by the county auditor for each day of

the year that title is held by the organization.

Upon transferring the title to another person, the organization shall file with the county auditor an affidavit af-

finning that the title was transferred to a qualified low-income family or that the title was not transferred to a

qualified low-income family, as the case tnay be; if the title was transfcrrcd to a qualificd low-income family,

the affidavit shall identify the transferee by natne. If the organization transfers title to the property to anyone

other than a qualified low-incotne fatnily, the exetnption, if it has not previously expired, shall terminate, and

the property shall be restored to the tax list for the year following the year of the transfer and a charge shalt be

levied against the property in an anrount equal to the amount of additional taxcs that would have been levied if

such property had not been exempt fronr taxation. The charge eonstitutes a lien of the state upon such property

as of the first day of January of the tax year in which the charge is levied and continues until diseharged as

provided by law.

The application for exemption shall be filed as otherwise required under section 5715.27 of the Revised Codc,

except that the organization holding the propcrty sball file with its application documentation substantiating its

status as an organization organized and operated exchtsivcly for charitable purposes undcr section 501 (c)(3) of

the Internal Revenue Code and its qualification for exentption finm federal taxation under section 501(a) of'the

Internal Reventte Code, and aftinning its intention to construct or rehabilitate the property for the eventual trans-

fer to qualified low-income families.

As used in this division, °qualifaed low-income faniily" means a fanrily whose income does not exceed two hun-

dred per cent of the official federal poveny guidelines as revised annually in accordance with section 673(2) of

the "Omnibus I3udgct Reconciliation Act of 1981," 95 Stat. 511, 42 U.S.C.A. 9902, as atnended, for a family

size equal to the size of the family whose income is being determined.

(F) Real property held by a county land reutilization corporation organized under Chapter 1724. of the Revised

Code shall be exempt frotn taxation. Notwithstanding section 5715.27 of the Revised Code, a county land reuti4

ization corporation is not rcquircd to apply to any county or state agency in order to qualify for the exemption.
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The exeniption shall commence on the day title to the property is transferred to the corporation and shall contin-

ue to the end of the tax year in which the instrument ttansferring title frorn the corporation to another owner is

recorded, if the use to which the other owner puts the property does not qualify for an exemption under this sec-

tion or any other section of the Reviscd Code. If the title to the property is transferred to the corporation and

frotn the corporation in the same tax year, the exemption shall continue to the end of that tax year. The propor-

tionate atnount of taxes that are a lien bot not yet determined, assessed, and levied for the tax year in which title

is transferred to the corporation shall be remitted by the county auditor for each day of the year that title is held

by ttre corporation.

Upon transferring the title to another person, the corporation shall file with the county auditor an affidavit af-

firtning that the title was transferred to such other person and sball identify the transferee by name. If the corpor-

ation transfers title to the property to anyone that does not qualify or the use to which the property is put does

not qualify the property for an exetnption under this section or any other section of the Revised Code, the ex-

emption, if it has not previously cxpired, sttall terntinate, and the property shall be restored to the tax list for the

year following the year of the transl'er. A charge shall be levied against the properry in an amount equal to the

amount of additional taxes that would have been levied if such propcrty had not becn exempt from taxation. The

charge constitutes a lien of the state upon such property as of the first day of January of the tax year in which the

charge is levied and continues until discharged as provided by law.

In lieu of the application for exemption otherwise required to be filed as required under section 5715.27 of the

Revised Code, a count land reutilization corporation holding the property shall, upon the request of any county

or state agency, suhmit its articles of incorporation substantiating its status as a county land reutilization corpor-

ation.

CREDIT(S)

(2008 S 353, eff. 4-7-09; 2005 H 66, eff. 6-30-05; 2002 H 416, ei'f. 9-6-02; 2001 11405, eff. 12-13-01; 1999 Ii

194, eff. 11-24-99; 1995 H 117. eff. 9-29-95; 1993 H 281, eff. 7-2-93; 1992 H 782; 198911253; 1987 S 21; 132

v S 207; 1953 H l; GC 5353)

Current through 2009 File 20 of [tte 128th GA (2009-2010), apv. by 3/16/10 and filed with the Secretary of State

by 3/16/10-

(c) 2010 Thontson Reuters

END OF DOCUMENT
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C

Baldwin's Ohio Revised Code Annotated Currentness

Title LVII. "I'axation

^® Chapter 5709. Taxable Property--Exemptions (Refs & Annos)

^W Miscellaneous Exemptions
.i 5709.121 Certain property declared to be used exclusively for charitable or public purposes

(A) Real property and tangible personal property belonging to a charitable or educational institution or to the

state or a political subdivision, shall be eonsidered as used exclusively for charitable or public purposes by such

institution, the state, or political subdivision, if it ineets one of the following requirements:

(I) It is used by such institution, the state, or political subdivision, or by one or rnore other such institutions, the

state, or political subdivisions under a lease, sublease, or other contractual arrangement:

(a) As a community or area center in which presentations in music, dramatics, the arts, and related fields are

made in order to foster public interest and education therein;

(b) For other charitable, educational, or public purposes.

(2) It is made available under tite direction or control of such institution, the state, or political subdivision for

nsc in furiherance of or incidental to its charitable, educational, or public purposes and not with the view to

profit.

(3) It is ttsed by an organization described in division (D) of section 5709.12 of the Revised Code. If the organ-

ization is a corporation that receives a grant under the Thomas Alva Edison grant prograin authorized by divi-

sion (C) of section 122.33 of the Revised Code at any time during the tax year, "used," for the purposes of this

division, includes holding property for lease or resale to others.

(II)(1) Property described in division (A)(1)(a) of this section shall continue to be considered as used exclusively

for charitable or public purposes even if the properly is conveyed through one conveyance or a series of convey-

ances to an entity that is not a charitable or educational institution and is not the state or a political subdivision,

provided that all of the following conditions apply witli respect to that property:

(a) The property has been listed as exempt on the county auditor's tax list and duplicate for the county in which

it is located for the ten tax years immediately preceding the year in whieh the property is conveyed through one

conveyance or a series of conveyances;

Cca 2010 Thomson Reuters. No Claim to Orig. US Gov orks
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(b) The owner to which the property is conveyed tlutiugh one conveyance or a series of conveyances leases the

property through one lease or a scrics of leases to the entity that owned or occupied the property for the ten tax

years immediately preceding the year in which the property is conveyed or an affiliate of such prior owner or oc-

cupant;

(c) The property includes improvements that are at least fifty years old;

(d) The property is being renovated in connection with a claim for historic preservation tax credits available un-

dcrfederalTaw;

(e) The property continues to be used for the purposes described in division (A)(1)(a) of this section after its

conveyance;and

(f) The property is certified by the United States secretary of the interior as a"ccrtified historic structure" or cer-

tified as part of a ecrtifted historic structure.

(2) Notwithstanding section 5715_27 of the Rcvised Codc, an applieatlon for exemption from taxation of prop-

erty deseribed in division (13)(1) of this section ntay be filed by either the owner of the property or its occupant.

(C) For purposes of this section, an institution that meets all of the following requirements is conclusively pre-

sunied to be a charitable institution :

(1) The institution is a nonprofit corporation or association, no part of the net carnings of which inures to the be-

nefrt of any private shareholder or individual;

(2) Tlre institution is exempt froin federal income taxation under section 501(a) of the lnternal Revenue Code;

(3) Tlre ntajority of the institution's board of directors are appointed by the mayor or legislative authority of a

municipal corporation or a board of county commissioners, or a cotnhination thereof;

(4) The primary purpose of the institution is to assist in the development and revitalization of downtown urban

areas.

CREDIT(S)

(2008 11458, eff. 12-30-08; 2008 H 562, e2 9-23-08; 2005 H 66, eff. 6-30-05; 2001 11405, eff. 12-13-01; 1992

H 782, cff. 4-8-93; 1969 H 817)

(r5 2010 Thotnson Reuters. No Claim to Orig. US Ciov. Works.

000077



R.C. § 5709. ( 21 Page 3

Current through 2009 File 20 of the 128th GA (2009-2010), apv. by 3/16/l0 and filed with the Secretary of State

by 3/16110.

(e) 2010 Tltoinson Reuters

END OF DOCUMENT
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