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Statement of Facts

This case involves the adoption of a child by the Appellants, Jason and Christy Vaughn,

and the olijection to the adoption by the putative father. The child was born on October 29, 2007 at

St. Luke Hospital in Lucas County, Ohio. The birtlrmother of the child is Drucilla Bocvarov. On

November 1, 2007, Drucilla Boevarov executed her Permanent Surrender in accordance with R.C.

5103.15 and requested Adoption By Gentle Care (the "Agency") to take permanent custody of the

child. OnNovember 4, 2007, Jovan Bocvarov, the legal father of the child, executed his Permanent

Surrender in accordauce with R.C. 5103.15 and requested the Agency to take permanent custody of

the child. The Agency is a duly licensed private child placing agency, as defined in R.C.

2151.011(A)(3), located at 380'/ E. Town Street, Columbus, Ohio 43215 in Franklin County, Ohio.

The Agency accepted the pennanent custody of the child on November 4, 2007 and placed the child

in an adoptive placement with Appellants. The placement received ICPC (Interstate Compact on the

Placement of Children) approval on Novernber 8, 2007. The child has resided in the home of

Appellants in a supeivised adoptive placement since the ICPC approval date of November 8, 2007.

On November 15, 2007, Appellee registered with the Ohio Putative Father Registry. On January 16,

2008, Appellants filed a Petition for Adoption in the Lucas County Probate Court. On February 21,

2008, the filing that was previously filed by Appellee in the Fulton County Juvenile Court was

trarisfered to the Lucas County Juvenile Court. On May 19, 2008, the Lucas County Probate Court

wrongfully stayed the adoption proceedings. On February 27, 2009, Appellants conditionally agreed

to DNA testing based upon this Supreme Couit's ruling in State ex rel. Furnas v. Monnin (2008),

120 Ohio St. 3d 279, 2008 Ohio 5569, 893 N.E. 2d 573. On March 17, 2009, the Lucas County

Juvenile Court entered a finding that Appellee is the biological father and dismissed the entire



proceeding in the Juvenile Couit due to the pending adoption. On June 4, 2009, the Probate CourE

misinterpreted and misapplied the case ofln Ye Adoption ofPaash.car (2006), 110 Ohio St. 3d 332,

2006 Ohio 4572, 853 N.E.2d 647 and dismissed the Petition for Adoption. On Noveniber 30,2009,

the Sixth District also misinteipreted and misapplied Pushcar and cs rongfully affirmed the decision

of the Probate Court.

Ar ugment

Proposition of Law No. I:

The Ohio Revised Code sets forth a statutory scheme for adoption proceedings, which

includes the Putative Father Registry and the definition of a putative fatber.

The statutory provisions set forth in the Ohio Revised Code relating to the parties involved

in an adoption proceeding are clear and constitutional. The due process rights of a putative father

are statutorily protected. Many states have enacted a putative father registry or other legislative

provisions to address the rights of the parties in adoption proceedings. The use of putative fathers

registries to facilitate early pernianency for children is consistent with the stated national child

welfare policy that views adoption as an option for providing such permanency. There has been

much concern in recent years with providing children witli stable, permanent homes. The Ohio

legislature has moved by mandating proinpt pennanency for children in public agency custody

and by allowing easier involuntary tennination of the rights of abandoriing birth-parents in

private adoptions. Since 1997, the proper application of the Ohio Putative Father Registry has

been instrumental in providing early permanency for a countless number of children.

The putative father registry represents a legislative balancing of the rights of the putative

father against the rights of the child. For the court to disturb the balance stmek by the legislature
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denies the child an opporfuwiity to have his or her best intcrests considered and reduces the child to

a mere chattel. The child's right to pertnanency must be balanced against the rights of a birth-father

that has allegedly abmidoned both the birth-mother and the child. The Olvo Revised Code sets

forth the right to allege the aliandonment by the birth-father in R.C. 3107.07(B)(2). A court system

that would not allow the statutory abandonment allegations to even be presented would delay

permanency and would certainly be contrary to the child's best interest. Clearly, this is not a

direction in which the court systeni should be moving.

This Supreme Court has stated that the ultimate goal in the adoption process is to protect

the best interests of children and ensuring that the adoption process is completed in an expeditious

manner. Seeln reAdoption ofZschach (1996), 75 Ohio St. 3d 648, 665 N.E.2d 1070; In reAdoption

of Ridenour (1991), 61 Ohio St. 3d 319, 574 N.E.2d 1055. The Ohio Revised Code, which includes

the provisions relating to a putative father, sets forth a statutory scheme in which an adoption may

bc completed in aii expeditious manner. When the statutory adoption process is not followed, the

entire matter becomes convoluted with inappropriate stays, iirelevant proceedings in courts

without jurisdiction, and protracted litigation. If the statutory adoption process is followal, then

this Supreme Court's stated goal of cornpleting the process in an expeditious manner will be met.

The United States Supreme Court acknowledged and accepted the legal basis and the

constitutionality of the putative fatherregistry in Lehr v. Robertson (1983), 463 U.S. 248, 77 L. Ed.

2d 614, 103 S. Ct. 2985. In Lehr, the Supreme Court rejectedt.he putative father's claim that, even if

the statutory scheme adequately protected a putative father's opportunity to establish a relationship

with his child in the "normal case," he was nonetheless entitled to "special notice" because the trial

coui-t and the birth-mother knew that he had filed an affiliation proceeding in another court.

In rejecting this argwnent, the Supreme Court stated:
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[t]his argument arnounts to nothing more than an indirect attack on the notice
provisions of the New York statute. 'The legitimate state interests in facilitating the
adoption of young children and having the adoption proceeding completed
expeditiously that underlic the entire statutory scheme also justify a trial judge's
determination to require all interested parties to adhere precisely to the procedural
requirements of the statute. The Constitution does not require either a trial judge or
a litigant to give special notice to nonparties who are presmnptively capable of
asserting and protecting their own rights. Since the New York statutes adequately
protected appellant's inchoate interest in establishing a relationship with Jessica, we
find no merit in the clain-i that his constitutional rights were offended because the
Family Court strictly complied with the notice pi-ovisions of the statute.

Leltr, 463 U.S. at 265.

The ignoring of the clear statutory language relating to an adoption proceeding, the staying of an

adoption proceeding to allow the estalilishment of paternity after the adoptionpetition is filed, and

the allowing of the birth-father to retroactively change his status within the adoption proceeding, is

"nothing more than an indirect attack" on the adoption process set forth in the provisions of

the Ohio Revised Code. This is exactly what the U.S. Supreme Court would not permit inLehr.

"The legitimate state interests in facilitating the adoption of yowig children and having the adoption

proceeding completed expeditiously, which underlie the entire statutory scheme, justifies the

requirement that the court adhere precisely to the procedural requirements of the Ohio statutes.

The rights of a putative father in the adoption process gained national attention atter the

U.S. Supreme Court addressed certain due process issues inStm2ley v. Illinois (1972), 405 U.S. 645,

31 L. Ed. 2d 551, 92 S. Ct. 1208. The U.S. Supreine Court subsequently addressed putative father

issues in the following cases: Quilloin v. Walcott (1978), 434 U.S. 246, 54 L. Ed. 2d 511, 98 S. Ct.

549; Caban v. Mohanznted (1979), 441 U.S. 380, 60 L. Ed. 2d 297, 99 S. Ct. 1760; Lehr v.

Robertson; and Michael I3 v. Gerald D. (1989), 491 U.S. 110, 105 L. Ed. 2d 91, 109 S. Ct. 2333.

From these cases, a distinction can be drawn between a "developed parent-child relationship,"
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which was implicated inStanle,7- and Caban, and the "potential relationship" involved inQuilloin

andLehn The common factor in the holdings from these cases is that aputative father must have a

developed relationship with his biological child to be entitled to due process protection. However,

factoring in Michael H., that understanding of the putative father's rights is debatable, as the putative

father in Michael H. did not receive any favored status even after maintaining a substantial

relationship with his child. The Couit inlYlichael H. found that any claimed rights of the putative

father must succunib to the rights of the marital family. In the present case, Appellee has never had a

substantial relationship with the child and the martial unit, the birth-mother and the legal father,

decided to place the child for adoption. Nevertheless, the statutory provisions of the Ohio Revised

Code protected his due process rights.

To provide clarity and integrity to the adoption process, to balance the rights of all parties in

the adoption process, and to protect the best interests of the children, state legislatures have enacted

statutory schemes to address these issues. The true purpose of all of these statutory schenles,

including the states that include a putative father registry, is to expeditiously secure the pennanency

for the child. The putative father must take some responsibility to even become a party in the

adoption process. lf he fails to timely register, or whatever the state statute requires, the putative

father has failed to demonstrate his interest. Ifhe does register, or otherwise secures bis right to be

heard pursuant to the state statute, there may be additional requirements that the state may impose

relating to the putative father's full coinniitment. The Ohio Putative Father Registry has been in

effect since January 1,1997. The Ohio legislature decided that the putative father is entitled to notice

if he timely registers, but his consent may not be required if he abandons the birth-mother during

pregnancy or if he abandons the child. This is the statutory scherne enacted by the Ohio legislature.

Tliis is the statutory scheme that inust be followed in adoption proceedings in all Ohio courts.
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Children should be recognized as individuals possessed of their own interests and rights,

including the right to be part of a stable and permanent family, and the right to i-emain part of that

fainily once it is established, with an expectation that the status will be permanent. These rights al-e

constitutionally founded and are at the core of all liberties. The child's inalienable riglit to life and

liberty in the family context must be protected. These constitutional interests are both procedural

and substantive. Therefore, they should not be disturbed absent a compelling, established

cosnpeting interest that is entitled to constitutional protection. Even then, if the constitutionally

protected interests are in conflict and evenly balanced, the eonflict should he resolved in favor of

the child. In the present case, the lower courts failed to even consider the rights of any other party

other than the putative father.

Courts have increasingly recognized that children have rights under the United States

Constitution, and it is unreasonable to reniedy any putported breach of a biological parent's

rights by curtailing the fundamental rights of the child. In the present case, the child has been in a

proper legal adoptive placement since Noveinber 2007, The delays in this litigated matter have

been caused by the failure to follow the clear statutory adoption process. These delays have resulted

in the child beeoming fully integrated as a family member in the prospective adopfive family. The

rights of the child must be addressed and protected. The lower courts in the present case failed to

follow the statutory adoption process and failed to even consider the rights of the child. Again, only

the rights of the birth-father were considered, which has created an equal protection issue under

the 14th Aniendinent. A proper application of the relevant statutory provisions will ensure that

the rights of all parties in Ohio adoption proceedings, most importantly the child's rights,

are addressed.

6



It has long been recognized that children are persons with rights protected by the United

States Constitution. "Constitutional rights do not mature and come into being magically only when

one attains the state-defined age of majority. Minors, as well as adults, are protected by the

Constitution and possess constitutional rights."Planned Parenthood of Central Mo. v. Danforth

(1976), 428 U.S. 52, 74, 49 L. Ed. 2d 788, 96 S. Ct. 2831. "[N]either the Fourteentli Amendment

nor the Bill of Rights is for adults alone." In Ye Gault (1967), 387 U.S. 1, 13, 18 L. Ed. 2d 527, 87 S.

Ct. 1428. By not following the statutory adoption process, the rights and best interests of the child

are being ignored.

In the present case, the lower courts disregarded the statutory adoption process and did

not allow Appellants to present any evidence as to the allegation that Appellee abandoned both the

birth-mother and the child. The lower cour-ts have elevated the rights of the birtYrfather above the

rights of all other parties in the adoption proceeding. This has created an imbalance in the adoption

process, which is in contradiction to the balance created by the Ohio legislature. If the statutory

adoption process is followed, the rights of all parties can be addressed. ifthe process is not followed,

the whole systein breaks down with lengthy delays occurring and additional issues arising. For the

protection of the rights of all parties involved, most importantly the rights ofthe child, this ease must

be reversed by this Supi-eme Court or there will be an imbalance and uncertainty in all Ohio

adoptions involving a putative father.

The decision of November 30, 2009 by the Court of Appeals is contrary to the clear

adoption process set foith in the Ohio Revised Code, is contrary to other case law, and

effectively destroys the Ohio Putative Father Registry. The Ohio Revised Code clearly defines

how adoption matters are administered. The Obio General Assembly took great care in developing

these statutory provisions. If the birth-mother is unmarried, then she is the sole residential parent
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and legal custodian of the child pursuant to R.C. 3109.042. Pf the birth-mother was manied at the

time of conception, then her husband is presumed to be the father pursuant to R.C. 3111.03(A)(1).

Either way, Appellee is not a legal father, rather he is a putative father as statutorily defined.

A putative father is defined by R.C. 3107.01(H) as a man who maybe a child's father and to

whom all the following apply: 1) he is not married to the mother; 2) he has not adopted the child; 3)

he has not been DETERiYIIIVED PRIOR to the date a petition to adopt the child is filed to have a

parent child relationship (paternity established); and 4) there was no acknowledgement ofpatemity

signed by the birth-inother and the birth-father. It must be acknowledgeci that the General Assembly

understands the ineaning of words. There ca.n be no other meaning for the words "determined" or

"prior." R.C. 3107.01(H)(3) does NO2'say that the patemity action must be "FILED" before the

petition for adoption. It says that the parent childrelatioiiship mustbe `DETERNIPNED PRIOR" to

the filing of the petition for adoption. In this case, paternity was not established prior to the filing of

the petition for adoption. The General Assembly meant no otlzer definition of a putative father.

The General Assembly enacted no statute to change the status of a putative father during the

adoption process. The definition of a putative father in R.C. 3107.01(H)(3) was not addressed

by the Appellate Court.

"[I]n any ease of statutory construction, the pararnount goal is to ascertain and give effect to

the legislature's intent in enacting the statute.... In so doing, however, the court must first look to

the plain language of the statute itself to determine the legislative intent.... Under Ohio law, it is a

cardinal rule that a court must first look to the language of the statute itself to detennine the

legislative intent.... Thus, if the language used in a statute is clear and unambiguous, the statute

must be applied as written and no further interpretation is necessary.... It is only where the words

of a statute are anlbiguous, uneertain in meaning, or conflicting that a court has the right to interpret
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a statute." In re Adoption of'Baby Boy Broolcs (2000), 136 Ohio App. 3d 824, 828-829, 737 N.E.2d

1062 (citations omitted). The statutory language set forth in R.C. 3107.01(1-I)(3) is clear and

unambiguous.

The law requires strict adherence to the adoption statutes. Adoption statutes are in

derogation of common law and therefore must be stiictly construed. The integrity of the statutory

process is an absolute necessity. SeeLenaley v. Kaiser (1983), 6 Ohio St. 3d 258, 452 N.E.2d 1304.

"While strict adherence to the procedural mandates of R.C. 3107.07(B) might appear unfair in a

given case, the state's iirterest in facilitating the adoption of children and having the adoption

proceeding completed expeditiously justifies such a rigid application. See Lehr, 463 U.S. at 265,

103 S. Ct. at 2995, 77 L. Ed. 2d at 629." Zschach at 665 N.E.2d at 1074. In the present casc,

strict adherence to the procedural mandates would have resolved this adoption expeditiously and

would have been abundantly fair.

The putative father registry is an integral part of the adoption statutes. The putative father

registry is constitutional and does not violate Appellee's rights. Appellee tiniely registered, he was

notified of the adoption, and his consent may or inay not berequired. A putative fatlier's consent is

required if he has met the criteria for maintenance and support of the child and the birth-mother.

If he does not meet that criteria, then his consent is not required. A putative father is held to a

different standard than a legal father and that is constitutional. The U.S. Supreme Court has stated

that "the mere existence of a biological link does not merit equivalent constitutional protection."

Lehr, 463 U.S. at 261. Ibz fact, at the onset of its opinion inLehr, the Supreine Court noted that it

"disagreed" with Lehr's assertion that Stanley v. Illinois and Caban v. Mohanamed "gave him an

absolute right to notice and an opportunity to be heard before the child may be adopted." Leht•, 463

U.S. at 250. The Court in Lehr niade it clear that there are no absolute rights for putative fathers,
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when it cited with approval the dissent of Justice Stewart in Caban as follows:

Even if it be assumed that each married parent after divorce has some substantive due
process right to maintain his or her parental relationship, ... it by no means follows
that each unwed parent has any such right. Parental rights do not spring full-blown
from the biological connection between parent and child. They require relationships
more enduring.

Lehi-, 463 U.S. at 260.

A change of status fi-om a putative father to a legal father is in direct contradiction to the process

outlined by the General Assembly and there is no case law that supports such an impermissible

exception to the statutory provisions.

The procedural steps set forth in the Ohio Revised Code that were followed in this adoption

proceeding were as follows:

1. Placement: Pursuant to R.C. 5103.15, both legal parents executed perrnanent surrenders

and the child was placed into the pennancnt custody of the Ohio agency. The putative father is not

involved in the placement process. Only "parent" or "parents" are involved in the placement. The

putative father is not a "parent" and is defined in R.C. 3107.01(H). If "putative father" and

"parent" were the same thing, there would be no separate and distinct defurition and provisions in

the Ohio Revised Code relating just to the putative father.

2. ICPC: Pursuant to R.C. 5103.23, the Ohio agency placed the child with Appellants, who

reside in Indiana, by obtaining the approval of the ICPC offices in Ohio and Indiana. Again, the

putative father is not involved in the interstate placement approval process.

3. Petition: With the child legally placed with them in their Indiana home, Appellants could

then proceed with the filing of the adoption petitioti. Pursuant to R.C. 3107.04(A), the petition

was fi led in the Probate Court in Lucas County, Ohio, which is the county where the child was born.

It was at this point in the adoption process that the putative father first became relevant and first
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needed to be considered. R.C. 3107.061ist the parties, if relevant to the adoption, whose consent is

required, as follows:

§ 3107.06. Who must consent

Unless consent is not required under section 3107.07 of th-e Revised Code, a petition
to adopt a minor may be granted ohly if written consent to the adoption has been
executed by all of the following:

(A) The mother of the minor;

(B) The father of the minor, if any of the following apply:

(1) The niinor was conceived or born while the father was inarried to the mother;

(2) The minor is his child by adoption;

(3) Prior to the date the petition was filed, it was detennined by a court
proceeding pursuant to sections 3111.01 to 3111.18 of the Revised Code, a court
proceeding in another state, an administrative proceedurg pursuant to sections

3111.38 to 3111.54 of the Revised Code, or an administrative proceeding in another
state that he has a parent and child relationship with the minor;

(4) He aclaiowledged paternity of the child and that acknowledgment has
become final pursuant to section 2151.232 12151.23.21, 3111.25, or 3111.821
[3111.82.1 J of the Revised Code.

(C) The putative father of the minor;

(D) Any person or agency having permanent custody of the minor or authorized by
court order to consent;

(E) The rninor, if more than twelve years of age, unless the court, finding that it is in
the best interest of the minor, deter-mines that the minor's consent is not required.

R.C. 3107.071ists the exceptions to the consent requirements, as follows:

§ 3107.07. Who need not cotisent

Consent to adoption is not required of any of the following:

(A) A parent of a minor, when it is alleged in the adoption petition and the court,
after proper service of notice and hearing, finds by clear and convincing evidence that
the parent has failed without justifiable cause to provide more than de minimis
contact witil the minor oi'to provide for tlie maintenance and support of the rmnCr as
required by law or judicial decree for a period of at least one year immediately
preceding either the filing of the adoption petition or the plaeement of the minor in
the home of the petitioner.
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(B) The putative father of a miiior if cither of the following applies:

(1) The putative father fails to register as the minor's putative father with the
putative father registry established under section 3107.062 [3107.06.2 J ofthe Revised

Code not later than thirty days after the minor's birth;

(2) The cowt finds, after proper service of notice and heaiing, that any of the
following are the case:

(a) The putative father is not the father of the minor;

(b) The putative father has willfully abandoned or failed to care for and support
the minor;

(e) The putative father has willfully abandoned the mother of the minor during
her pregnancy and up to the time of her surrender of the minor, or the minor's
placement in the home of the petitioner, whichever occurs first.

(C) Except as provided in section 3107. 071 [3107.07.1] of the Revised Code, a parent
who has entered into a volwttary permanent custody surrender agreenrent under
division (B) of section 5103.15 of the Revised Code; ... .

At the filing of the Petition for Adoption, the consent of the following parties were

required to be addressed:

1. R.C. 3107 _06 A: mother of the minor (Drucilla Boevarov) -F3er consent is not required

in the adoption proceeding pursuant to R.C. 3107.07(C) because she entered into a voluntary

permanent custody surrender agreement.

2. R.C. 3107.06(B): father of the minor (Jovan Bocvarov) - Pursuant to R.C. 3107.06(B)(1),

Jovan Boevarov is the "father" in the adoption proceeding because the rninor was conceived while

the father was married to the mother. His consent is not required in the adopfion proceeding

pursuant to R.C. 3107.07(C) because he entered into a voluntary pennanent custody surrender

agreement. Jovan Boevarov was the one and only person who met the definition of "father" under

R.C. 3107.06(B) at the time the petition was iiled. Under Ohio law, the child cannot have two legal

fathers at the same time. R.C. 3107.07(B)(3) excludes Appellee from the definition because he did

not establish paternity PRIOR TO THE DATE THE PETITION WAS FILED.
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3. R.C. 3107.06 C: putative father of the nunor (Benjamin Wyrembek, Appellee) - This is

the only category that Appellee could met at the time the petition was filed. Appeilants alleged in

the petition that the consent of the putative father (Appellee) is not required pursuant to R.C.

3107.07(B)(2). Appellants were denied their right to have these allegations heard and the adoption

process has not been followed.

4. R.C. 3107.06(D): agency having permanent custody of the minor (Adoption By Gentle

Care) - The Agency has consented.

5. R.C. 3107.06(E): not applicable.

In this adoption proceeding, Appellee can only be a putative father under R.C. 3107.06(C).

As set forth in R.C. 3107.01(H)(3), putative father is defined as a man who may be a child's father

and has not been determined, PRIOR TO THE DAM A PETITION TO ADOPT TIIE CHILD

IS FILED, to have a parent and child relationship with the child by a court proceeding or by an

adniinistrative agency proceeding. The word "PRIOR" in R.C. 3107.01(H)(3) cau have no other

meaning. Appellee is a putative father in this adoption proceeding and R.C. 3107.07(B), not R.C.

3107.07(A), applies. The November 30, 2009 decision by the Sixth District failed to address

this clear and unanlbiguous statutory Ianguage. The decision of the Court of Appeals ignored the

word "PRIOR" in R.C. 3107.01(H)(3) and failed to even address this controlling statutory

language.

The definition of a putative father under Ohio law is defined in R.C. 3107.01(H)(3) and

R.C. 3107.06(B)(3) and is the clear and unambiguous. The Court of Appeals failed to address this

clear and unambiguous statutory definition. Whereas, other appellate cases in Ohio have

acknowledged and applied the clear and unambiguous statutory definition of putative father.

13



In the case of In re Adoption of P.A. C. (2009), 184 Ohio App. 3d 88, 2009 Ohio 4492, 919

N.E.2d 791, which has been accepted for review by this Supreme Court, the First Appellate District

acknowledged and applied the clear and ambiguous definition of putative father, as set forth in R.C.

3107.01(H)(3). The First District refused to allow the putative father to change his status in the

adoption proceeding, even though there was a pending paternity action when the adoption was filed.

The detenninative factor in the First District case was that the putative father had not established

paternity prior to the date the petition to adopt the child was filed. After finding that the birthfather

was a putative father in the adoption proceeding, the First District held that his consent was not

required pursuant to R.C. 3107.07(B)(1) because he failed to registered.

The November 30, 2009 decision by the Sixth District caimot be distinguished fromin re

Adoption of P.A.C. because the issue of whether or not the putative father registered is not the

deter-minati ve factor. The determinative factor is that the Probate Court, in any adoption proceeding

involving a putative father as alleged in the filed petition, rnust apply the clear and ambiguous

definition of putative father, as set forth in R.C. 3107.01(11)(3). The First District did apply the

definition in In re Adoption of P.A. C., which then resulted in the fmding that the consent of the

putative father was not required under R.C. 3107.07(B), specifically R.C. 3107.07(B)(1). If the

Sixth District followed the holding in In re Adoption of P.A. C. and correctly applied the clear and

ambiguous statutory definition of putative father, the matter would have been remanded so that

the case would proceed to address the allegations that the consent of the putative father is not

required under R.C. 3107.07(B), specifically R.C. 3107.07(B)(2).

The First District stated that "[c]ourts have held, however, that the registration requirement

is in-elevant if a putative father ceases to meet the statutory definition of a putative father befoi-e the

adoption petition is filed. For exainple, if a putative father judicially or administratively
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establishes his parentage before the filing of the adoption petition, he ceases to be a putative father,

and like any other fatlier, his consent to the adoption is required unless an exception applies,

regardless ofhis failure to timely register with the putative father registry."Id. at 184 Ohio App. 3d

92-93. It is the same issue and the November 30, 2009 decision by the Sixth District in this ease

conflicts with the correct decision of In re Adoption of P.A. C.

The November 30, 2009 decisionby the Sixth District also conflicts with the Tenth Appellate

District case of In re Adoption of Baby Boy Broolcs. In Brooks, the Tenth District fomid that the

putative fathcr had established paternity prior to the filing of the adoption petition and, therefore,

was no longer a putative father. The determinative factor in Brooks, as in In re Adoption of P.A. C.,

was the clear and atnbiguous definition of putative father, as set forth in R.C. 3107.01(Il)(3).

The Tenth District did apply the definition, which then resulted in the finding that the birth-father

was no longer the putative father. The fact that the birth-father failed to register was not relevant.

Even if the birth-father had registered, it still was not relevant to the determinative issue, which is

whether or not he was a putative father on the date the adoption petition was filed. Therefore, a

conflict now exists between the correct decision of the Tenth Appellate District and the incoirect

decision of the Sixth Appellate District in this case.

The Pushcar case was misinterpreted and misapplied by the lower courts. Pushcar only

addressed the one-year statute relating to a "parent" and did NOT address any allegations relating to

the consent of a PUTATIVE FATHER. Pushcar has nothing to do with the allegations in this case

that the consent of the putative father is not required. A court must do more than read a headnote

from a case to deterrnine if a case applies. The headnote from Pushcar that includes language about

the Probate Court refraining from proceeding with the adoption until the pateinity case is completed

in Juvenile Court is only relevant to the initiation of the ono-year period. Nothirig else makes sense
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and the Lucas County Probate Court and the Sixth District obviously failed to read and understand

the entire text of Pteshcar. It is very clear that Pushcar does not apply and Appellee is a putative

father in this adoption proceeding, because that is whathe was when the adoption petition was filed

and that is the clear law that applies to adoptions in Ohio.

Pushcar involved a step-parent adoption wliere the Probate Court found that the consent of

father was not required pursuant to R.C. 3107.07(A) based upon his failure to communicate with

the child for a one year period. The father was named on the birth certificate, but had not yet

established paternity. (This aspect of Ohio law changed in 2001. The putative father can now only

be named on the birth certificate if the Affidavit of Paternity is executed by mother- and putative

father. The Affidavit of Paternity establishes patemity.) The Appellate Court in Pushcar held that

the Probate Court could not allow the adoption to proceed under R.C. 3107.07(A) because there had

been no judicial determination of paternity. This Supreme Court affiimed and held that, in such

circumstances, the Probate Court must defer to the Juvenile Court and refrain from addressing

the niatter until adjudication in the Juvenile Court. Pushcar has never had any application to this

adoption proceeding. Pushcar is only applicable to R.C. 3107.07(A) cases, and has no application

to R.C. 3107.07(B) cases. The entire basis of the decision inPushcar was that the requisite one-year

statute for failure to conlmunicate did not begin to run until the date of the establishment of

paternity. The one-year statute and Pushcar do not apply to the present case. The establishrnent of

paternity is not relevant in the present case. Appellee is a putative father in this adoption

proceeding and the allegation is that his consent is not required pursuant to R.C. 3107.07(B), and

not pursuant to R.C. 3107.07(A), as in Passhcar.

The case of In re Adoption ofSunderhaus (1992), 63 Ohio St. 3d 127, 585 N.E.2d 418 is no

different than Pushcar and likewise does not apply to this adoption proceeding. Sunderhaus was
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also a R.C. 3107.07(A) case. The holding in Sunderhaus was "the one-year period of nonsupport

prescribed by R.C. 3107.07(A) which obviates the requirement to obtain parental consent to an

adoption pursuant to R.C. 3107.06 commences on the date that parentage has been judicially

established." Id. at 132. The Court stated that "[t]he ability to dispense withthe consent requirement

under R.C. 3107.07(A) is dependent upon two factors: (1) the establishment of the parent-child

relationship, and (2) the failure to satisfy the support obligation arising thezefrom." Id. at 130. The

Court also noted the distinction between the parental consent and the putative father as follows:

This distinction is illustrated by a comparison of the provisions goveming ajudicial
detenniuation of paternity contained in R.C. 3111.08(B) and 3111.12 with the less
stringent standards governing the demonstration necessary to establish one as a
"putative father" from whom consent to the adoption is not required pursuant toR. C.
3107.07(B). Id. at 131, fn. 3

The above language of the Sunderhaus case is clear. The holding in Sunderhaus does not apply to

putative fathers and does not apply to this adoption proceeding.

The case of In re Adoption nfAsente (2000), 90 Ohio St. 3d 91, 2000 Ohio 32, 734 N.E.2d

1224 also does not apply to the present case. Aseiate involved an interstate adoption where the child

was placed by Kentucky btn-tlr-parents with Ohio adoptive parents. The case was litigated all the way

to both this Ohio Supreme Court and the Kentucky Supreme Court. This Ohio Supreme Court

declined jurisdiction in Ohio beeause there was a specific proceeding pending in Kentucl<y that was

part of the adoption process and proceeding. The central issue being litigated in Kentucky was

whether or not the consents for adopfion executed by the birth parents were valid under Kentucky

law. The present case does not involve a parental consent or a case pending in another court that is

part of the adoption process and proceeding. The present case involves the application of the clear

statutory mandate relating to a putative father and Asente does not apply.

17



It is well established that the Probate Coui-t has original and exclusive jurisdiction over any

adoption filed in its court. This Supreme Court has held that "orighial and exclusive jurisdiction

over adoption proceedings is vested specifically in the Probate Court pursuant to R.C. Chapter

3107 State ex rel. Portage Co. Welfare Dept. ),. Surnmers (1974), 38 Ohio St. 2d 144, 151, 67

0.O.2d 151, 311 N.E.2d 6. It has also long been established that adoption "embraces not only

custody and support but also deseent and inheritance and in fact every legal right with respect to the

child." In re Adoption of Biddle (1958), 168 Ohio St. 209, 214, 6 0.O.2d 4, 152 N.E.2d 105. A

pending case inay be eonsidered relevant to the adoption proceeding if it directly relates to a

substantive issue in the adoption proceeding. To hold otherwise is a failure to acknowledge the

oiiginal and exclusive jurisdiction of the Probate Court. If the allegation is that aparent's consent

is not required pursuant to R.C. 3107.07(A) because that parent failed to connnunicate or support

for the one-year period, a paternity action that establishes the starting point for the ono-year period

may be relevant. However, a paternity action has no relevance to the allegations relating to a

putative father pursuant to R.C. 3107.07(B).

The Sixth Appellate District in the case of7n reAdoption of Joshua Tai T. (2008), 2008 Ohio

2733, 2008 Ohio App. LEXIS 2292 (Ohio Ct. App., Ottawa County June 2, 2008) distinguished

Pushcar as follows:

Appellant has argued that the trial cou t was required to refrain from consideration of
the adoption petition under the Ohio Suprenie. Court's decision of In re Adoption of'
Pushcar, 110 Ohio. St.3d 332, 2006 Ohio 4572, 853 N.E.2d 647.

The trial court overruled the motion and held that the decision ofln re Adoption of

Pzish.car was di stinguishable. We agree. InPz.rsh.car, theissue of paternity of the child
was pending in juvenile court at the time the petition for adoption was filed in
probate court. The Pushear court recognized that establishing pateinity was a
necessary eleinent of the petitioner's case for adoption as the adoption in the case was
being sought without the consent of the father und erR. C. 3107. 07(A). Id., P 13. The
court reasoned that establishing paternity was a necessary element ofpetitioner's case
for adoption. In view of that fact, the probate court should have deferred proceeding
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on the adoption until the juvenile court had adjudicated pateniity. Here, however,
paternity is not disputed and the juvenile court's involvement in prior proceedings
was limited to cwitimung jurisdiction over custody.

In Pushcar, the Ohio Suprenie Court reaffirmed that original and exclusive
jurisdiction over adoptions in Ohio is vested in probate eourt.Id., P 9. Furthermore,
probate courts have jurisdiction to proceed with adoptions even where the involved
child is subject to custody orders within the continuing jurisdiction of domestic
relations or juvenile courts. In re Adoption ofBiddle (1958), 168 Ohio St. 209, 152

N.B.2d 105, paragraph two of syllabus (continuing j urisdiction of domestic relations

court); In re Hitchcock (1996), 120 Ohio App.3d 88, 103-104, 696 N.P.2d 1090
(continuing jurisdietion ofjuvenile court). Accordingly, appellant's argument that the
trial court should have deferred proceeding with the adoption due to the pending
jurisdiction of j uvenile court over custody of Joshua is without merit. Id. at 13-14.

The case of In re Adoption of Joshua Tai T. is directly on point with the present case. The

allegation in this adoption proceeding is that the consent of the putative father is not required

pursuant to R.C. 3107.07(B). The case that was pending in the Lucas County Juvenile Court did not

bar the Probate Court fi-om proceeding with the adoption. The Probate Court has original and

exclusive jurisdiction ovei- this adoption. The establishment of patemity in the Lucas County

Juvenile Court case was not a`hecessary element" of the Petitioners' case in this adoption

proceeding. The establishnient of paternity is not a "necessary eleinent" and is not relevant in this

adoption proceeding.

The Eight Appellate District in the case ofLx re T.N. W. (2008), 2008 Ohio 1088, 2008 Ohio

App. LEXIS 929 (Ohio Ct. App., Cuyahoga County Mar. 13, 2008) also found P-ushcar- to be

inapplicable. The Court rejected the argument that the adoption should have been enjoined from

proceeding and held that "a ruling from tlie j uvenile court on the issue of parentage was not needed

to proceed with the adoptions." Id. at 7.

In further support of the Probate Court's exclusive jurisdiction over this adoption is the fact

that the R.C. 3127.23 Affidavit does not apply to this adoption proceeding. Ohio probate courts
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have required the filing of this Affidavit in adoption proceedings for years, which requires

disclosure of other pending cases. The former Ohio code section is R.C. 3109.27, which was part of

the Uniform Child Custody Jurisdiction Act ("UCCJA"). In 2005, Ohio passed the Unifonn Child

Custody Jurisdiction and Enforceinent Act ("UCCJEA"), which superseded the UCCJA. The Ohio

code section for the Affidavit is now R.C. 3127.23. Where the UCCJA was not clear as to its

applicability to adoption proceedings, the UCCJEA is now very clear. R.C. 3127.02 states that

UCCJEA provisions do not govern adoption proceedings. Therefore, other proceedings are not

relevant if such proceedings do not affect the substantive issues in the adoption.

Appellee may not cliange his status from a "putative father" to a "father' inside the adoption

proceeding. This is contrary to the original and exclusive jurisdiction of the Probate Court over

adoption proeeeding. If the decision of the Sixth District is not reversed, the jurisdiction of the

Probate Court over any and all adoption proceedings will be questionable. The decision must be

i-eversed to niaintain the integrity of the Probate Court and ofthe adoption process. In addition to the

jurisdictional issue, if the decision of the Sixth District is not reversed, the entire statutory scheme

that includes the Putative Father Rcgistry will become meaningless. There can be no question that

the decision oftheProbate Court in this case creates an exception to therequirements of the Putative

Father Registry. Once one exception is created, there can be no further reliance on the Registry and

the entire process falls apart. The decision of the Probate Court is in clear contradiction of the intent

of the Registry. A summary of the legislative history and the legislative intent of the Putative Father

Registry was detailed in In re Adoption of Baby Boy Brooks as follows:

The Ohio Legislative Service Commission prepared an analysis o£Ain.Sub. H.B. No.
419, which provides insight into the legislative intent behind the changes to the
adoption statutes. 3 Baldwin's Ohio Legislative Service (1996), L-336. The
Legislative Service C,ommission cautions that the final version of bills may be
different from the legislative analysis because they are subject to floor amendments
and conference committee changes. Id. According to the analysis, the changes to the
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adoption laws require a putative fatlier to register with the putative father registry
within thiity days of the child's birth or his consent will notbe required.Id. at L-336,
L-346. The original version of R. C. 3107.07(B)(1), as amended by Ain.Sub.H.B. No.
419, contained an exception to the requireirient of registration within thirty days if the
putative father was not able to register within the thirty-day time period for reasons
beyond his control, otlier than a lacic of laiowledge of the child's birth, but the
putative father must register within ten days after it becomes possible for him to
register or his consent will not be required. Id. at L-287, L-346. However, this

exception in R. C. 3107.07(B)(1) was removed from the final version ofAm.Sub.H.B.

No. 419. SeeR.C. 3107.07(B)(1), effective September 18, 1996. Thus, the General
Assexnbly determined that there would be no exceptions to the thirty-day filing

requirement.

Given that the legislature did not intend for there to be any exceptions to the
registration requirenient, that the purpose of the adoption laws is to provide children
with a stable hoine in an expeditious nianner, and that adoption laws are to be strictly
construed, I conclude that the General Assembly intended in R. C. 3107.07(B)(1) to

eliminate the necessity of a putative father's consent to an adoption if he fails to
register with the putative father registry within thirty days of the child's birth.

Id. at 834.

If the decision in case is not reversed, the Ohio PutativeFather Registry will be meaiiingl ess.

If a putative father can change his status in an adoption proceeding by filing a paternity suit,

whether he registered or not, there can be no furthei- reliance on the Ohio Putative Father Registry.

R.C. 3107.07(B) will become meaningless. The entire adoption process will fall apart. Thousands

of Ohio children every year will be in an uncertain status and their pertnaaiency will be in question.

There must be compliance with flie clear statutoiy law and the directive of this Ohio Supreme Court

that "[u]Itimately, the goal of adoption statutes is to protect the best interests of children. In cases

where adoption is necessary, this is best accomplishcd by providing the ehild with a permanent and

stable home... and ensuring that the adoption process is completed in an expeditious maimer:"

Zschach at 665 N.E.2d 1073. By following t he clear statutory language and the clear adoptio:x

process set forth in the Ohio Revised Code, the adoption process will be completed expeditiously,

which will be in the best interests of all parties, especially the cliild.
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Conclusion

For the reasons set for-th above, the Appellants respectfully requests this Supreme Court to

REVERSE the decision of the Sixth Appellate District and REMAND the matter Ibr further

proceedings.

Respectfully submitted,

)71&- an^^12l.rw _
Michael R. Voorhees (0039293)
Voorhees & Levy LLC
11159 Kenwood Road
Cincimiati, Ohio 45242
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OSOWIK, J.

{¶ 1} This is an appeal from a judgment of the Lucas Cou.nry Court of Common

Pleas, Probate Division, that dismissed appellants' petition to adopt minor child G.V. as

having been filed prematurely. For the following reasons, the,judgment of the trial court

is affinned.

EmJOURNA16ZED

Arp, 3



{jf2} The following undisputed facts are relevant to the issues raised on appeal.

Minor cbild G.V, was born in October 2007. On November 1, 2007, the child's birth

mothcr execu.ted a permanent surrender in accordance with R.C. 5103.1.5 and asked a

private adoption agency to take permanent custody of the infant, On Noveinber. 4, 2007,

.LB., the child's legal father, executed a permanent surrender in which he indicated that he

was not the child's biological father. At the time the permanent surrenders were

executed, the child's mothcr and J.B. were recently divorced. J.B. was presumed to be

the legal. father pursuant to R.C. 3111.03(A)(1) because he was married to the child's

mother at the time the child was conceived. On November 8, 2007, G.V. was placed with

appellants for the purpose of adoption.

{¶ 3) On November 15, 2007, appellee B.W. timely registered with the Ohio

Putative Father Registry, seeking to initiate parental rights relative to G.V. On

December 28, 2007, appellee filed a"Parentage Complaint: Petition to Establish Parental,

Rights and for Other Relief" in. the Fulton County Court of Common Pleas, Juvenile

Division. In response, appellants filed a motion requesting dismissal of the parentage

complaint.

{^4} On January 16, 2008, appel.lants filed a petition for adoption in the Lucas

County Court of Common Pleas, Probate Division. On February 21, 2008, the Fulton.

County Juvenile Court transfe.rred the parentage proceedings initiated by appellee to the

Lucas County Court of Common Pleas, Juvenile Division, pursuant to 7uv.R. 11.
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{lff 5) On April 23, 2008, appellee filed objections to the adoption. On May 19,

2008, the Lucas County Probate Court stayed the adoption proceedings pending

detennination ofpaternity by tbe Lucas County Juvenile Court. Thereafter, the juvenile

court directed appellants, appellee, the child's birth mother and the individuals or agency

with possession of G.V. to present themselves and the child for gcnetic testing as directed

by the court. On March 17, 2009, the juvenile court issued a judgment entry declaring

appellee to be the fa.ther of G.V. The juvenile court then dismissed the proceedings in

that court due to the pending adoption.

{¶ 6} On June 2, 2009, a hearing was held in the probate court to address

appeilee's objections to the adoption. On June 4, 2009, the probate court issued the

judgment entry which is the subjcct of this appeal di.smissing the petition for adoption. In

its decision, the trial court noted that the parties dis

should be applied relative to the issue of whether or

greed as to which adoption statute

not appellee's consent to the adoption

was necessary. Appellants asserted that R.C. 3107.7(B)(2), which addresses the

circumstances under which the consent of a putative father is not required, should apply

because appellee was a putative father when the petiion to adopt was fi.led. Appellants

asserted that appellee could not be elevated to the p sition of legal father once the

adoption case had commenced. In response, appelleb argued. that, in light of the juvenile

court's finding of pareniage, the probate court shoul, apply the provisions uf R.C.

3107.07(A), which sets forth the circumstances und

is not required.

hich the consent of a legal parent
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{1(7} In response to these claims, the probate cotut found, pursuant to In re

Adoptiora ofPushcar (2006), 110 Ohio St.3d 332, ltat while an issue concerning

parenting of a minor child is pending in ju.venile c^urt - as was the casc herein - a

probate court must defer to the juvenile court and -frain from proceeding with the

adoption of that child. The trial court reasoned, ba ed on Pushcar, that the Supreme

Court of Ohio intended the probate court to consid r the findings of a juvenile court that

are made while an adoption proceeding is being he d in abeyance. ,in the case before us,

appellee was found to be G.V.'s legal. father while t e probate case was stayed. Therefore

the probate court ruled for purposes of determining the necessity of appellee's consent to

the adoption that appellee is to be deemed a legal fa'ther and that the case falls under the

provisions of R.C. 3107.07(t1.). Pursuant to R.C. 31 07.07(A), a parent's consent to the

adoption of a minor child is not necessary if the parent has failed without justifiable cause

to communicate with the minor or to provide for the rnaintenance and support of the child

as required by law or, judicial decree for a period of L least one year immediately

preceding either the filing of the petition for adoption or placement of the ininor in the

home of the petitioner.

{¶ 8) The trial court concluded, based on thd holding in In re Adoption of

Sunderhaus (1992), 63 Ohio St.3d 127, paragraph t.Jo of the syllabus, that the one-year

stafutory period of non.suppo4 ^ whlch ob viates the uiremer,t to obtain parental consent

to an adoption began to run on March 17, 2009, the date that appellee's parentage was

.judicially established. The court further reasoned that since the one-year period did not

4.
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begin to run until judicial ascerta.inme.nt of paternity, appellants could not prove, pursuant

to R.C. 3107A7(A), that appeIlee had failed to cotnmunicate with the child for one year

prior to the filing of the petition because the petition was filed prior to the date paternity

was established. The trial court therefore found that the petition for adoption was filed

prematurely. It is from that judgmc.nt that appellants filed a tunely appeal.

{¶ 31 Appellants set forth the following assignments of error:

{^ 10} "Appellants' First Assignment of Error

{¶ 11} "The Probate Court erred by finding that Appellee was no longer a putative

fathcr in the adoption proceeding.

{¶ 12} "Appellants' Second Assi vaunent of Error

{¶ 13) "The Probate Court erred in finding that it did not have exclusive

jurisdiction over the adoption proceeding.

{¶ 241 "Appellants' Third Assignment of Error

{(17} "The Probate Court erred by allowing Appellee to be a party to the adoption

procceding.

{¶ 1.61 "Appellants' Fourth Assignment of Error

{^ 9,7} "The Probate Court erred by refusing to consider all allegations set forth in

the Petition that were stated as separate grounds for f nding the consent of the putative

father is not re7ui,r.ed."

{¶ 18} Because adoption terminates a natural. parent's fundamental right to the care

and custody of his children, "any exception to the requirement of parental consent [to

5.



adoption] must be strictly construed so as to protect the right of natural parents to raise

and nurture tlieir children." In re Schoeppner'sAdoption (1976), 46 Ohio St.2d 21, 24.

Further, the find'rn.g of the probate court in adoption proceedings "will not be disturbed on

appeal unless such detcrrnination is against the manifest weight of the evidence." In re

Adoption ofl3ovett (1987), 33 Ohio St.3d 102, 204. A determination is not against the

manifest weight of the evidence when it is supported by competent, credible evidence.

C.E. Morris Co. v. Foley Canstr. Co. ( 1978), 54 Ohio St.2d 279.

f¶ ].9} In support of their first assignment of error, appellants assert that the trial

court erred by finding that it was required by Pushcar to consider the juvenile court's

determination of parentage made while the probate case was stayed. As explained above,

,Pushcar.held that the prtlbate court must defer to the juvenile court and refrain from

addressing the matter until after adjudication in thejuvenile court. Appellants cite the

holding of the First Distr, i ct in In the Matter of the Adoptzon of P.A. C. In. P.A. C., the

court held that where a biological father did not timely register with the putative father

registry before the a.doption petition was filed or otherwise safeguard his right to object to

the adoption of his child, his consent to the adoption was not required even though a

parentage action was periding at the time the petition was filed. In the case before us,

bowever, appellee registered on the putative father registry 17 days after the child was

born, well witlain the 30-day time limit allowed by law. Within tvao m.onth,s ai er the

child's birth, appellee filed a parentage action; appellants filcd their petiti.on to adopt 18

days later.

6.
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{¶ 20} After appellee's paternity was established, th.e probate coT-rrt in this case

correctly acknowledSed thc juvenile court's finding and proceeded with thc adoption case

and consideration of whether appellee's consent was required for the adoption.

($ 21} Based on the foregoing, tive find that the trial court did not err by finding

that appellee was no longer a putative father in the adoption procceding. Aecordingly,

appellants' f.trst assignment of error is not well-taken.

{¶ 22} Ln their, second assignment of error, appellants assert that the probate court

erred by finding that paternity was relevant to the adoption proceeding and staying th.e

adoption until the juvenile court determined the patemity issue. Appellants assert that

since they withdrew from their petition the allegation that appellee was not the child's

biological father, the issue ofpaternity was irrelevant to the adoption proceeding.

Pursuant to Pushcar, however, the probate court in this case correctly determined that it

could not proceed with the adoption unti.l paternity was established by the juvenile court.

Appellee's status as either a putative father or biological fath.er would control which

statutory provision would be applied to dctermine under what circumstances his consent

would be required. In this case, if appellee were found merely to be a putative father,

pursuant to R.C. 3107.07(.8)(2'), appellants would only have to show that be willfully

abandoned or failed to support the minor child, or that he wiLi.fully abandoned the tnother

di.tring her pregnancy and until the time of the surrender or placement of the child in

appeIlants' home. Because the issue of patemi.ty clearly was relevant in this case, the

APp, 9



probate court properly stayed the case pending thejuvenile coui-t's determination.

Accordingly, appellants' second assignment of error is not we11-taken.

{T 23} In thcir third assignment of error, appellants assert that fi1e probate court

cr,red by allowing appellee to be a party to the adoption proceeding. Appellants base their

argument on the undisputed fact that J.B. was the child's legal father at the time that thc

adoption petition was filed, as he was married to mother at the time that G.V. was

concei.ved. Appellants state correctly that since both legal parents executed permanent

surrenders, their consent is not necessary:for an adoption. AppeIlants then claim that

since J.B. was the child's legaf father, appel.lee had no legal authority either to register

with the putative father registry or, to file objections in th.e adoption case. Referring to

J.B. and appellee, appellants further claim that it is a due process violation to require

adoptive parents to seek the consent of "multiple classifications of fathers," at different

points in time.

{1( 24} Appellants' arguments have no merit. At no time during the pendency of

this case was it asserted that appcllants liad to obtain the consent of the legal father. J.B.

executed a permancnt surrender of his parental rights when the child was six days old. In

the permanent surrender, J.B. stated, "I am not the biological fattier." Appellants'

argument as to the unfaimess of adoptive parents being burdened with havina to seek the

consent of "multiple classifications of fathe.rs" simply cannot be applied to the facts of

this case. Should the petition to adopt G.V. be ref led, based on the probate court's

ruling, the only individual whose consent appellants would potentially need would be

8.
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a.ppellee. Appellants also incorrectly claim that appellee was not entitied to reccive

notice of the adoption proceeding, stating that in Ohio the onty means for a putative

father to be entitled to receive notice of an adoption proceeding is to timely register with

the putative father registry. Since that is exactly what appellee did, this argument sirnply

has no merit. Further, pursuant to R.C. 3107.11, appellee had a right to receive notice of

the adoption petition and of the time and place of the hearing. Appellants did not give

him such notice. On March 14, 2008, the probate court ordered appellants to serve

appeIIee, as putative father, with notice of the petition. As appellants' arguments have no

merit, their third assignment of error is not well-taken.

{¶ 26} In support of their fourth assignment of error, appellants asscrt that the

probate court erred by refusing to consider all. of their arguments as to why appellee's

consent was not required. Ultimately, the probate court did not reach a decision as to

whether appellee's consent was or was not required. This is because the court disniisscd

the petition to adopt as prematurely fi.led, for the reasons set forth above. According.ty,

this argument has no merit and appellants' fourth assignment of error is not well-taken.

{126} On consideration whereoF, the judgment of the Lucas County Court of

Common Pleas, Probate Division, is affinned. Costs of this appeal are assessed to

appellants pursuant to App.R. 24.

JUDGMBNT AFFIRI^2ED.

9.
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In the Matter o1':
The Adoption. of G.V.
CA. No. L-09-1160

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

Peter M. Handwork. P.J,

Mark L. Pietrvkowski. J.

T'homas.T. Qsowik, J.
CaNCUR..

This decision is subject to further editir g by the Supreme Courk of
Ohio's Reporter of Dccisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http ://www. s c on et. s tat e. oh. u s/ro dlnewp d f/? s o urc e=6.
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IN THE COMMON PLEAS COURT OF LUCAS COUNTY, OHIO

PR06ATE DIVISIDN

IN THE MATTER OF:

THE ADOPTION OF
GRAYSON THOMA8 VAUGHN

* CASE NO. 2DD8 ADP DDO0°l 0
*

* JUDGMENT ENTRY

This matter comes before the Court pursuant to a Petitio Adoption of
Minor filed January 16, 2D08 by Attorney Michael R. Voorhees on behalf of

petitioners Jason and Cliristy Vaughn (Vaughns).

The child who is the subject of this -adoption petition was born on October
29, 2007 in Lucas County, .Ohio. On November'(, 20D7 the child's birth nnother,
Drucilla Rose Bocvarov, executed a permanent s irrender of this chPi. Her
Adoption By Gentle Care, which is a priv=te child placing agency (CPA)
former husband, Javan Bocvarov, also executed a permanent surrender to the
PCPA on Novermber 4, 2007, Drucilla's permanent surrender indicated that at the
time of surrendershe was a"single parent" and.Jovan's permanent surrender
indicated that he was "not the biological father" of this child. The Bocvarovs had
been divorced during the time of Drucilla's pregnancy, however since they were

married at the time of conception of this child, Mr. f3ocvaroAdodeon By Genffehe
presumed natural father of this child. R.C. 31'aC0d(th)EJchild wi h the Vaughns for
Care accepted the surrenders and foithwith p
purpose of adoption. The child has remained with the Vaughns since early

November of 2007.

on November20, 2007, Benjamin Wyrembelt tirnely registered with the
ohio Putative Father Registry, seeking to initiate parental rights relative to the
child herein. Also, on December28, 2007, Mr. Wyrernbek filed a Parentaqe
Go nplaint Pe?ifion to _stablish Parental Rghisend for other relief in the Fulton
CountyCourtofGommon Pleas,Juvenile Division. The VauglIns filed.a n-iotion in
Puli:on County Juvenile Court on January 28, 20D8 requesting di'missal of
Benjamin Wyrembek's parentage coniplaint Fulton CountyJuveni^C^^^ALIZED
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transferred the proceedings initiaLed by 6enJ l to Juv niletRulcull on °unty
Gourt nf Common Phas, Juvenii^^ Division, pursuant

February 21, 20D8.

Petitioners herein filed a Motion for Declar^tory Judqment on January 16,
2008 which was de;iied by this Court. lri denying thia motion in its Judament
Entn, of March 14, 2008, the Coud specifically ordered the putative father to be
served with notice ofthe Petition for.Aclop_tion.Benjamin Wyrembek was served
and thereafterfiled an o1.31ection to the adoption in the Lucas County Probate

Court on April 23, 2008.

This Couit further ruled on May 19, 2008 that this adoption matter shoufd
be deferred until the issue of paternity of the child, which was pending in juvenile
court prior to the filing of this adoption petition, was determined.

In re Adoption of

Joshua7arT,
OT-07-D55, Ohio Sixth Appellate District, 2008. Accordingly, the

Court heid this matter in abeyance pending the parentage determination. On
March 17, 2009, the Lucas County Court of Common Pleas, Juvenile Division,
issued a 1ud7ment Entry declaring Benjamin Wyrembek, to be the father of the
child who is the subject of this adoption petition. (JCDB-1 80254)

This Court then conducted a telephonic pre-trial on April 2, 20D9, wherein
all legai arguments and evidentiary hearings were to commence June 2, 2DD9.

This matier comes before the Court pur-suant taan amended objection
and two coniplaints for deciaratory judgment filed April 7, 2008 by Attorney Alan
J. Lehenbauer on behalf of Benjamin WYre11bek. Responsive pleadings were
filed by'Attcrney tyiichael Voorhees on b°half of petitioners Jason Edward

Lehenbauer filed aMrdditionI .,n aVaughn and Christy Lynn Vaughn.
Su lemental Memorandum in Su ort of Com laintfor Dectarator-V Jud ment
on May 27, 2009. Pursuant to.this Court's order of April 2, 2009, these legal
issubs were scheduled for hearing on June 2, 2009, priorto an evidentiary
heai-ing on the petition and determination of best interest of the child.

Case called for hearing. Atto.rney Michael R. Voorhees present with
petitioners Jason Edvdard Vaughn and Christy Lynn Vaughn. Attorney Alan J..
Lehenbauerpresentwith Benjamin J. Wy-ernbek. Atior'ney Heather Hocu-nier,
who was appointed bythis Court as guardian ad litern of the child, also present.

Arguments held relative to all pending legal issues.
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Af er due oonsideration of thelegaf arguments presented, the Cou t
nerebyfinds asiollows: The parties have provided voluminouscases and
s'tatutes for the Courf to consider in rendering a decision relative to the pending

legal motions. In addition to the well known cases^doptiv^^f Pushcar, (2006)
Sunderhaus, (1992) 63 Ohio St.3d, 127, and Iri re
110 Ohio St.3d 332, the Court has considered numerous other relevant cases.

The case of Nale v.
Robertson, (1994) 871 S.W.2d 674, was decided by the

Supreme Court of7ennese. The Nale case provides an excellent history of

various aspects of adoption law in the United States.
The Nale case tracks many

ofthe cases cited by counsel in this matter including
5tanleyv. I1linois, (1972)

405U.5. 645 and Lehr v. Robertof children born o t of wedlock,nhave aal -
case, supra, parents, including parents
fundamental liberty interest in the care and custody of their children. The United
States Supreme Court has addressed several cases relating to the issue of a
father's liberty in his relationship with a child born out ofwedlock.

Stanley, supra,

and Lehr v. Robertson, supra. Specificaily the Nale case stated, "no. parent

should be denied the privilege of parenthood merely because of biith out of

wedlock." In the Nae case, the c foLjiid
as well asolegalorelat nship between

reasonable efio!i to establish a personal
himself and his son. He therefore has estabfished fundarnental Iiberty interests
6n the child. The right of a natural parent to the care and custocly of his children is

one of the most precious and fundamental in law.
Santosky v. Kramer (1982),

455 U.S. 745,753,102 S.Ct. 1388. Adoption terminates those fundamental rights.

^
aee 3107.15(A)(1). For this reason, "any exception to the requirernent of parental
consent (to adoption) must be strictly construed so as to protecfthe right of
natural parents to raise and nurture their chiidren".

In re Schoappner's Adoption

i1 976), 46 Ohio St.2d 21, 24. The Courr_ of Appeals far the Sixth District of Ohio

has stated in the case of In re Smith (1991), 77 Ohio App.3d 1,16, that the

termination of paren;al riqhts is the r'aniily law equivalent of the death penalty in a
criminal case. The pariies to such an action must be afforded every procedural

and substantive protection the law allows.

The parties in this matier have agreed that the probate court has original
and exclusivejurisdiction bverthis adoption proceeding. This Court relied on the

Pushca-
decision in its order of May 19, 2008 and specifically reiterates that the

parentage action in this matter was filed prior to and was pending at the time the -
adoption petition was filed in this courf. Accordingly, the Cow i refrairred from
proceedingvfth the adontion petition during lhe pendency of the parentage
action. It is the opinion of this Courtthatit now has Jurisdiction to consider the
pei:iiion for adoption since the juvenile court has adjudicated the parentage
matterto iis conclusion. In this matter, the paities have a difference of opinion in
relation to which adoplion statute should be applied relative to the necessity of
Mr. Wyrembek's consent. Petitioners allege that R.C. 3107.07(B)(2)(c) applie
sinceMr. Wyrembekwas a putat.ive fatherwhen the petition was filed.
Peiitioners further alege that Mr. Wyrernbek is unable to elevate himse[f to [he

3
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level of a legal father once the adoption case has been commenced_ aC^^ utnes ^ r^r
Mr_ Wyrembek argues that this Court should consider

the fi.fing of p
.07(A) in

D

the juvenile couit, and therefore ui:ilize the provisions
of R.C. 3107

determining whether Mr. Wyrembek's consent is required. it should be noted
that R.C. 31 D7.07(6) relates to the consent of putative fathers and Sec6on
gt 07,07(A) relates to the consent of legal fathers. Were the Court to proceed in

t
his tnatter under R.C. 3107.D7(B), the issue would be whether Mr- Wyrembelc
abandoned the birth mother during the time of her pregnancy and up to her time
of her surrender ofthe cl-iild. Should the Court rule that Section 3107.07(A)

applies, the issue would be whether Mr. Wyrembek fa^ ^^°he rn or as requirod
the minor or to provide for the main tenance and suppo
hy (aw orjudicial decree for a period of at least one year immediately preceding
the filing of the adoption petition without justifiable cause.

This Cour finds the facts in the instant matter strikingly similar to the facts

Jn the Nlafter of the Adoption of JLM,
Case Nur-nbar 20D678, decided in the

Probate Court of Stark County, Ohio on April 8, 2D08, In
JLluf,. as in this case, the

fathertimely registered with the Putative Father Registry and filed a complaint to
establish paternitvpricrto the filing of the Petition for Adoption. i he Probate

Court in JLlvf
deferred to the juvenile couit to establish paternity pursuant to

Pushcar, supra.
Upon t}ie order of the juvenile court finding the parent-child

relationship, the probate court dismissed the Petition forAdoption appiying

Sunderhaus, supra.
i he court held that the duty to communicate and support

referred to in R.C. 31D7.07(A) commenced upon the establishment of paternity.
Since one-yearhad not passed since the paternity determination, the petition
was considered premature and therefore dismissal was required.

This Court finds that when a parentage action is pending priorto the filing

of the adoption petition, the Coutt must apply
.Pushcar. It must be logically

assumed that the Supreme Court of Ohio intended the probate court to consider
the findings of the juvenile court niade while the adoption proceeding is being
held in abeyance. In this case, the juvenile court has ruled that Mr. VVyrembek is
the father of the child who is the subject of this adoption proceeding, therefore
the Court hereby rules that for purposes of determining the necessity of Mr.
Wyrembek's consent, he is to be deenied a legal father.

Accordingly, the Couit rules ihat Section 31 07;07(B) no rw
3asFiledsbY

I^r, Wyremhek althcugh he was a putative father-when the.p
etiiio

virtue of his putative father registration. The judicial determination of a parentage
actior, filed prior to the petition for adoption changes his status in this matter and
he is now a leg-aI father and falls under the provisions

of R.C. 3 1D7.07(A). In this

regard, the Gourt notes that the one-year period prescribed by Revised Code

Section 3107_07(A)
comrnenced on the date that pareritage has been judicially

/(0



established.
tn re Adopiion o;~ SunderhauS (i992); 63 Dhio St.3d 127, 932.

Sirce one year had not expired priorto the placemenl ofthe child orthe filing of
the petition.and one year has not expired since the paternityfinding, it is

impossible to showthat Mr. Wyre ^t^e^ourt finds the PetiuonirordAdontionthas
Sectian 3107.07(A). Ac..ordingly,
been filed prematurely and therefore it is hereby dismissed.

Thsrefore, the Court hereby grants Mr. Lehenbauer's Complaint for
peclaraton •ludqment in part; specifically ruling that Mr. Wyrembek is now a

ngP i'ncluding
legal fathersT^1E Courtfurfh^ finds thaSalltothertlegal tlijs
proceeding.
the constitutionality o; Chapter 3107, to be moot based upan the above ruling.

It is so ordered.

Copies mailed this date to:

AttornevAlan J. Lehenbauer
AttDr,hey Michael R. Voorhees
Attorney Heather J. Fournier
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Cited Provisions of the Oliio Revised Code

L2151.011 . Definitions
(A) As used in the Revised Code: ...
(3) "Private child placing ageney" means any association, as defined in section 5103.02 of the
Revised Code, that is certified under section 5103.03 of the Revised Code to accept temporary,
permanent, or legal custody of children and place the cliildren for either foster care or adoption.

§ 3107.01. Defuvtions
As used in sections 3107.01 to 3107.19 of the Revised Code: ...
(H) "Putative father" nieans a man, including one under age eighteen, who may be a child's

father and to whom all of the following apply:
(1) He is not married to the child's mother at the time of the cliild's conception or birth;

(2) Hc has not adopted the child;
(3) He has not been detennined, prior to the date a petition to adopt the child is filed, to have a
parent and child relationship with the child by a court proeeeding pursuant to sections 3111.01 to
3111.18 of the Revised Code, a court proceediug in another state, an adrninistrative agency
proceeding pursuant to seetions 3111.38 to 3111.54 of the Revised Code, or an administrative

agency proceeding in another state;
(4) He has not acknowledged paternity of the child pursuant to sections .3111.21 to 3111.35 of

the Revised Code.

6 3107.04. Where netition to be filed: caption
(A) A petition for adoption shall be filed in the court in the county in which the person to be
adopted was born, or in which, at the time of filing the petition, the petitioner or the person to be
adopted or parent of the person to be adopted resides, or in which the petitioner is stationed in
rnilitary service, or in which the agency having the permanent custody of the person to be

adopted is located.

§ 3107.06. Who must consent
Unless consent is not required under section 3107.07 of the Revised Code, a petition to adopt a
minor may be granted oi>)y if written consent to the adoption has been executed by all of the

following:
(A) The mother of thc minor;
(B) The father of the minor, if any of the following apply:
(1) The minor was conceived or born while the father was married to the mother;

(2) The minor is his child by adoption;
(3) Prior to the date the petition was filed, it wasdetermined by a court proeeediiig pursuant to
sections 3111.01 to 3111.18 of the REvised Code, a courC proceeding in another state, an
administrative proceeding pursuant to sections 3111.38 to 3111.54 of the Revised Code, or an
administrative proceeding in another state that he has a parent and child relationship with the

minor;
(4) He aclcnowledged paternity of the cliild and that aclaiowledgment has become final pursuant
to section 2151.232 [2151.23.2], 3111.25, or 3111.821 [3111.82.1] of the Revised Code.

(C) The putative father of the minor;
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(D) Any person or agency having permanent custody of the minor or authorized by court order to

consent;
(E) The minor, if more than twelve years of age, unless the court, finding that it is in the best
intei-est of the ininor, determine.s that the minor's consent is not required.

^3107.07. Who need not conseut
Consent to acloption is not required of any of the following:
(A) A parent of a minor, when it is alleged in the adoption petition and the court, after proper
service of notice and hearing, finds by clear and convincing evidence that the parent has failed
without justifiable cause to provide more than de minimis contact with the ininor or to provide
for the maintenance and support of the minor as required by law or judicial decree for a period of
at least one year immediately preceditig either the filing of the adoption petition or the placement

of the minor in the home of the petitioner.
(B) The putative fatlier of a niinor if either of the following applies:
(1) The putative father fails to register as the minor's putative father with the putative father
registry established under section 3107.062 [3107.06.2] of the Revised Code not later than thirty

days afte- the minor's birth;
(2) The court finds, after proper service of notiee and hearing, that any oi'the following are the

case:
(a)'fhe putative father is not the fatlrer of the minor;
(b) The putative father has willfully abandoned or failed to care for and support the minor;
(c) The putative father has willfully abandoned the mother of the minor during her pregnancy
and up to the time of her sun-ender of the minor, or the ininor's placement in the home of the

petitioner, whichever occurs first.
(C) Except as provided in section 3107.071 [3107.07.1] of the Revised Code, a parent who has
entered into a voluntary permanent custody surrender agreement under division (B) ofseetion

5103.15 of the Revised Code;

§ 3109.042. Custooyihhfs of unmarried mother
An unmarried female who gives birth to a child is the sole residential pai-ent and legal custodian
of the child until a court of competent jurisdiction issues an order designating another person as
the residential parent and legal custodian. A court designating the residential parent aud legal
custodian of a child described in this section shall treat the mother and father as standing upon an

equality when making the designation.

^3111.03. Presum tion of atemit
(A) A man is presumed to be the natural fatlrer of a child under any of the following

circumstances:
(1) The man and the child's mother are or have been manied to each other, and the child is born
during the marriage or is born within tliree hundred days after the mariiage is terrninated by
death, amrulment, divorce, or dissolution or after the man and the child's mother separate

pursuant to a sepaiation agreement.
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Z^3127.02._L.^:ceptions to nrovisions
Sections 3127.01 to 3127.53 of the Revised Code do not govem adoption proceedings or
proceedings pertaining to the authorization of cmei-gency medical care for a child.

L5103.15. Agreement for tempora^ clistodv or sun ender of ermanent eustody
(B)(2) The parents of a child less than six months of age may enter into an agreeinent with a

private child placing agency surrendering the child into the permanent custody of the agency
without juvenile court approval if the agreement is executed solely for the pmpose of obtaining
the adoption of the child. The agency sliall, not later t11an two business days after cntering into
the agreement, notify the juvenile court. The agency also shall notify the court not later thau two
business days after the agency places the ehild for adoption. The court shall journalize the

notices it receives under division (B)(2) of this scction.

5103.23. Interstate coin aet on lacement of children enacted
The interstate compact on the placement of children is hereby enacted into law and entered into
with all other jurisdictions legally joining tberein in form substantially as follows:

Article I. Purpose and Policy.
It is the purpose and policy of the party states to cooperate with each other in the interstate

placement of children to the end that:
(A) Each child reqruring placement shall receive the maxununi opportunity to be placed in a
suitable environment and with persons or institutions having appropriate qualifications and
facilities to provide a neeessary and desirable degree and type of care.
(B) The appropriate authorities in a state where a child is to be placed may have full opportunity
to ascertain the circumstances of the proposed plaeeinent, thereby pronioting full compliance
with applicable requirements for the protection of the child.
(C) The proper autliorities of the state from which the placement is made rnay obtain the lnost
eomplete information on the basis of which to evaluate a projected plaeement before it is made.
(D) Appropriate jurisdictional an-angements for the care of children will be promoted.

Article II. Definitions.
As used in this coinpact:
(A) "Child" nleans a person wlio, by reason of minority, is legally subject to parental,

guardianship or similar control.
(B) "Sending agency" ineans a. party state, officer or employee thereof; a subdivision of a party
state, or officer or employee the-eof; a court of a party state; a person, corporation, association,
charitable agency, or other entity which sends, brings, or causes to be sent or brought any ehild

to another party state.
(C) "Reccivnig state" means the state to which a child is sent, brought, or caused to be sent or
brouglit, whether by public authorities oi- private persons or agencies, and whether for placement
with state or local public authorities or for plaeement with private agencies or persons.
(D) °Placement° means the ai-rangeinent for the care of a child in a family free or boarding home,
or in a child-caring agency or institution but does not include any institution caring for the
mentally ill, mentally defcetive, or epileptic, or any institution plimaiily educational in charaetei-,

and any hospital or other medical facility.
Article III. Conditions for Plaeement.
(A) No sending agency shall send, bring, or cause to be sent oi- brought into any other party state
any eliild for placement in foster care or as a preliminary to a possible adoption unless the
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sending agency shall comply with each and every requireinent set fortli in this article and with
the applicable laws of the receiving stats governing the placement of children therein.
(B) Prior to sending, bringing or eausing any child to he sent or brought into a receiving state for
placement in foster care or as a preliminary to a possible adoption, the sending agency shall
furnish the appropriate public authorities in the receiving state written notice of the intention to
send, bring, or place the child in the receiving state. The notice shall contain:

(1) The name, date and place of the birth of the child;
(2) The identity and address or addresses of the parents or legal guardian;
(3) The narne and address of the person, agency, or institution to or with which the sending

agency proposes to send, bring, or place the child;
(4) A fiill statement of tlie reasons for su.ch proposed action and. evidence of the autliority

pursuant to whicli the placement is proposed to be made.
(C) Any public officer or agency in a receiving state which is in receipt of a notice pursuant to
division (B) of this article may request of the sending agency, or any other appropriate officer or
agency of or in the sending agency's state, and shall be entitled to receive therefrom, such
supporting or additional information as it may deem necessary under the circutnstances to cany

out the purpose and policy of this compact.
(D) The child shall not be sent, brought, or caused to be sent or brought into the receiving state
until the appropriate public authorities in the receiving state shall notify the sending agenoy, in
writing, to the effect that the proposed placement does not appear to be contrary to the interests

of the child.
Article IV. Penalty for Illegal Placement.
The sending, bringhig, or causing to be sent or brought into any receiving state of a child in
violation of the terms of this compact shall constitute a violation of the laws respecting the
placement of children of both the state in which thc sending agency is located or from which it
sends or brings the child and of the receiving state. Sucli violation may be punished or subjected
to penalty in either jurisdiction in accordance with its laws. In addition to liability for any such
punishment or penalty, any such violation shall constitlite full and sufficient grounds for the
suspension or revocation of auy license, permit, or otlier legal authorization held by the sending

agency whicli empowers or allows it to place, or care for children.

Article V. Retention of Jurisdiction.
(A) The sending agency sha11 retain jurisdiction over the child sufficient to determine all rnatters
in relation to the custody, supervision, care, treatment and disposition of the child which it would
have had if the child had reinained in the sending agency's state, until the child is adopted,
reaches majority, becomes self-supporting or is discharged with the concurrence of the
appropriate aathority in the receiving state. Such jurisdiction shall also inclade the power to
effect or cause the return of the child or its traiisfer to another location and custody pursuant to
law. The sendiug agency shall continue to have frnancialresponsibility for support and
maintenance of the child during the period of the placement. Nothing contained herein shall
defeat a claiin of jurisdiction by a receiving state sufficient to deal with an act of delinquency or

crime committed therein.
(B) When the sending agency is a public agency, it may enter into an agreement with an
authorized public or p.ivate agency in the receiving state providuig for the performanee of one or
more services in respect of sucb case by the latter as agent for the sending agency.
(C) Nothing in this compact shall be construed to prevent a private cha»table agency authorized
to place children in the receiving state from performing services or acting as agent in that state
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for a private charitable agency of the sending state; nor to prevent the agency in the receiving
state from discharging financial responsibility for the support and maintenance of a child who
has been placed on behalf of the sending agency without relieving the responsibility set forth in

paragraph (A) hereof.
Article VI. institutional Care of Delinquent Children.
A child adjudicated delinquent niay be placed in an institution in anothe"party jurisdiction
pursuant to this compact but no such placement shall be made unless the child is given a court
hearing on notice to the parent or guardian with opportunity to be heard prior to his being sent to

such other parly jurisdiction for institutional care and the court finds that:
(A) Equivalent facilities for the child are not available in the sending agency's jurisdiction; and
(B) Institutional care in the other jurisdiction is in the best interest of the child and will not

produce undue hardship.
Article VII. Compact Administrator.
The executive head of each jurisdiction party to this compact shall designate an officer who shall
be general coordinator of activities under this compact in his jurisdiction and who, acting jointly
with like officers of other party jurisdietions, shall have power to promulgate rules and
regulations to carry out more effectively the tei7ns ai1d provisions of this compact.

Article VIII. Limitations.
This compact shall not apply to:
(A) The sending or bringing of a child iuto a receiving state by his parent, step-parent,
grandparent, adult brother or sister, adult uncle or aunt, or his guardian and leaving the child with

any such relative or non-agency guardian in the reeeiving state.

(B) Any
placement, sending or bringing of a child into a receiving state pursuant to auy other

interstate cornpact to whicb both the state froin wlii ch the child is sent or brought and the
receiving state are party, or to any other agreement between said states which has the force of

law.
Article IX. Enactment and Withdrawal.
This compact shall be open to joinder by any state, tenitory or possession of the United States,
the District of Columbia, the Cornmonwealth of Puerto Rico, and, with the consent of congress,
the govenimeirt of Canada, or any province thereof. It shall become effective with respect to any
such jurisdiction when such jurisdiction has enacted the sanie into law. Withdrawal fi-om this
compact sha11 be by the enactment of a statute repealing the same, but shall not talce effect uirtil
two years after the effeetive date of such statute and until written notice of the avithdrawal has
bcen given by the withdrawing state to the governor of eacli other party jurisdiction. Withdrawal
of a party state shall not affect the rights, duties and obligations under this compaat of any
sending agency therein with respect to a placement made prior to the effective date of

withdrawal.
Article X. Constivction and Severability.
The provisions of this compact shall be liberally construed to effectliate the purposes thereof.
The provisions of this compact shall be severable and if any phrase, clause, sentence or provision
of this eompact is declared to be contrary to the constitution of any party state or of the United
States or the applicability thereof to any govermnent, agency, person, or circumstance is held
invalid, the validity of the remainder of this compact and the applicability thereof to any
governnient, agency, person or eircumstance shall not be affected thereby. If this compact shall
be held contrary to the constitution of any state party thereto, the compact sllall reinain in full

force and effect as to the state affeeted as to all severable matters.
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