IN THE

SUPREME COURT OF OHIO

STATE OF OHIO . NO. o Py ST
:@ b %%'&% - e;;"? & 4
Plaintiff-Appellee,
V8. : On Appeal from the Clermont County
Court of Appeals, Twelfth Appellate
JEREMIAIH C. CRAYCRAFT : District
Defendant-Appellant. :  Court of Appeals

Case Numbers CA09-02-013,
CA09-02-014

MEMORANDUM IN SUPPORT OF JURISDICTION

Donald W. White (0005630P)
Clermont County Proseccuting Altorney

David H. Hoffman (0005384P)
Asststant Prosecuting Attorney
123 North Third Street |
Batavia, OH 45103 }J ,

(513) 732-7313 ol

,.ilw !l I ¥ J .
; )i . T e e )
LG o

COUNSEL FOR PLAINTIFF-APPELLEE, STATE OF OHIO

Michacla M. Stagnaro (0059479)
Attorney at Law

810 Sycamore Streel, 2nd {loor
Cincinnati, OH 45202

(513) 241-0500

COUNSEL TOR DEFENDANT-APPELLANT, JEREMIAH C. CRAYCRAI'T



TABLE OF CONTENTS

Page #
EXPLANATION OF WHY THIS CASE IS A CASL OF PUBLIC
OR GREAT GENERAL INTEREST AND DOES INVOLVE
INVOLVE A SUBSTANTIAL CONSTITUTIONAL QUESTION ... |
STATEMENT OF THE CASE AND FACTS .o 3
PrOCEAUIAL POSIUIE «ovveeeeiseeieeet e iesteeescresssesee s ancermaasiesssna b s an s st v b s s b e b s sa s e b et na s 3
GLALCIIEIE OT The TACES 1vvveeireiesereeesesiresitanesrrvee e s nab s sea b rsss i aes s s s as st aan e rm tr e b e m e s n e sn b 3
ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW i 7

PROPOSITION OF LAW I: Irrclevant and prejudicial character
evidence should not permitted into evidence unless it is probative of
certain maiters genuinely in issue and temporally and circumstantially
connected to the operable facts of this case. Even if the evidence mects
this criteria and the specific requirements of RC 2945.59, the State should

not be permitted to introduce details behind the prior “had acts.”. . eieranenes 7
Authorities:
e L T L TSP SO PP PRSP PP 7
RO 294575 (B 1) euiuii ittt 8
EVIAR. A03(A) ittt e 7
EVIA R, 404 (B ieieie it e st 7.9

State v. Barnes, Clermont App. No. 2008 CA 10 090, 2008-Ohio-5609...8
State v. DeMarce, 31 0.8t.3d 191, 509 N.E.2d 1256 ireeiaiianannennannnid

Stae v. Griffin (2001), 142 O.App.3d 65, 753 N.E2d 967 v 7
State v. Lowe (1994), 69 0.8t.3d 527, 634 NE2d 616..........coooennines 7.8
State v. McCullough, 2008-Ohio-3055. .....oivii s 9
State v. Schaim (1992), 65 0.8i.3d 51, 600 N.E.2d 661 8
State v. Tisdale, Montgomery App. No. 19346, 2003-Ohio-4209........... 8




PROPOSITION OF LAW 1I: It is a violation of a defendant’s
constitutional right to a fair and impartial trial to be seen wearing

shackles and identifiable prison clothing whether it is in the courtroom,

live, or via a videotaped statement played during the trial proceedings.......9

Authorities:

Estelle v. Williams (1976), 425 U.S. 501,96 S.CL 19T .ovvncenninni 9
Illinois v. Allen (1970), 397 U.S. 3 i SRRSO PP PRPPE LS 9
State v. Kidder (1987), 32 Ohio Q3d 279,513 NE2d 310.ceniennn 9
Srate v. McKnight 107 Obio Qt.3d 101, 2005-Ohio-6046......ovivonmeennen 9

State v. Wightman, Fayetie App. No. CA2006-12-045, 2008-Ohio-95....9

PROPOSITION OF LAW 111: Evidence Rule 901, concerning
Authentication, must requaire that the proponent have personal or firsthand
knowledge that a writing was made by a particular individual before a trial court

may permit it into EVIEIICE. ¢ eerrererareeesssprasssssssmanaonsstrrsasssssnriraanamstrsssesrmanees 10
Authorities:
FVIAR, 80T (A) .. vvereriureessrmiessmamsmresssnses s s e 11
FVIAR, BOT (). vrvrecanimrsessmanmssnncesss s 11
EVIARL 90T (A).veeenireasimersarenssssseasssns st 10
EVALIRL 90T (BY(1)eeeeeermnmmrermmemsnsnsss sty 10,11
EVIAR, 90T (BY(2)- e vrrreesmemansrsmmmmssssssnssssssssss s miness 10,11
BVIRL 901 (BY(5)ervvveemrreesemrsimmasesisssrinassr s st 10
State v. Easter (1991), 75 0.App.3d 22, 598 N.E.2d 845, e 10
PROPOSITION OF LAW IV Felonious Assault, Endangering Children
and Domestic Violence are allied offenses of similar IMPort. . 11
Authorities:
State v. Brown, 119 0.8t.3d 447, A008-ORIO-4569. .. evnvirerrnaneanenes 12
State v. Cabrales, 118 0.51.3d 54, 61, 2008-0hi0-1625.. . cevrviniinrnen 12
State v. Fred Johnson, Case Nos. 2009-1269 and 2009-1481..c.oveeees 11
State v. Harris, 122 0.81.3d 373, 2009-0hio-3323 .. rreniiieenen 12
State v. Mills, 5th Dist, No. 2008-CA-10, 2008-Ohio-6707....covvveerevn 11,12
State v. Sutton (July 24, 2008), Cuyahoga App. No. 90172,
O o 1oy iy AT O e A 12
State v. Wilson (August 15, 2008), Montgomery App. No. 22120,
DOO8-OMIO-G 30 reeiorerseressemmesrassssssss s 12

ii.



State v. Winn, 121 0.5t.3d 413, 2009-Ohio-1059 .......cooovriiinnnnnn. 12
State v. Wright, (January 28, 2010), Cuyahoga App. No. 92594,
2010-Ohio-243

PROPOSITION OF LAW V: Appellant was denied effective assistance of
trial counsel, as protected by the Sixth Amendment to the U.S. Constitution,
because trial counsel failed to object to improper character evidence and
failed to request a limiting instruction which in turn prejudiced Appellant’s

constitutional right to a fair trial ... 13
Authorities:
U.S. Const. Amend. TV . oo seeciinnirem s s s e 13
Ohio Const. Art. I, Section 10 v 13
Person v, Ohio (1988), 488 ULS. 7Y 13
Strickland v. Washington (1984), 466 U S. 668, 104 8.Ct. 2052,
8O LA 20 674 reeeiririrraeeeneeserere s inssi e ias st sn st 13
CONCLUSTON 1ot eesetetsseeteesaserteeeseesseniasaaassrass rsss e b s s s s a e AR e s e cd st 14
PROOE OF SERVICE oo eeeiieeieresrreeesteseereesesmssstsassasnastss s sssst s mas s s erisassss s nss s 15

.



IN THE

SUPREME COURT OF QHI10O
STATE OF OHIO : NO.
Plaintift-Appecllee,
Vs. : MEMOQRANDUM IN SUPPORT
OF JURISDICTION

JEREMIAH C. CRAYCRAFT

Defendant-Appellant.

EXPLANATION OF WHY THIS CASE INVOLVES A
SUBSTANTIAL CONSTITUTIONAL QUESTION AND IS
A CASE QF PUBLIC OR GREAT GENERAL INTEREST

A jury found Appellant guilty in two counts of Felonious Assault, in four counts
of Child Endangering, and in two counts of Domestic Violence. The Twelfth District
Court of Appeals (“Twelfth District™) upheld the judgment and sentence of the trial court.

Appellant first states that this case involves substantial constitutional questions.
Specifically, Appellant states the trial court permitted other acts testimony into evidence
which significantly prejudiced his right to a fair trial. In addition, the trial court
permitted the jury to view Appellant’s videotaped statement, during the trial, where he
was shackled and wearing jail clothing, thus eroding the presumption of innocence.
Appellant further states that the trial court permitted the introduction of an
unauthenticated email allegedly authored and sent by Appellant which violate
Appellant’s constitutional right to a fair and impartial trial, as protected by the Fifth,

Sixth and Fourtecenth Amendments.



Appellant further believes that this case is of public or great interest because the
issue of allied offenses has been litigated and appealed by the hundreds since this Court
decided Cabrales. The appellate districts in Ohio have been reaching differing results,
depending upon the facts of cach case, which has resulted in conflicts amongst the
districts. The appellate and trial cousts in this State need guidance from this Court as to
how to handle this particular issue. In this case, the trial court imposed consccutive
sentences as to the Endangering Children and Felonious Assanlt counts and imposed
concurrent sentences as to the Domestic Violence counts which Appellant argues is
improper, There was but one act to one victim, with no separate animus, which is the
definition of allied offenses post-Cabrales.

This Court should take this case and hold it for the decision in Siate v. Fred
Johnson, Case Nos. 2009-1269 and 2009-1481, which has been certified as a conflict to
this Court from the First District Court of Appeals. This case, as well as Johnson and
other similarly pending cascs, deal with the issue of whether Endangering Children and
Felonious Assault are allied offenses. The First District has held that these offenses are
not allied whereas the Second, Fifth and Eighth Districts have held otherwise.

Finally, Appellant believes that his constitutional rights to effective assistance of
trial counsel were infringed upon as his trial counsel failed to object to the prejudicial
irrelevant and prejudicial character/other acts evidence and unauthenticated hearsay

statement which jeopardized his right to a fair and impartial trial.
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STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

Appellant was indicted by a Clermont County grand jury on June 13, 2007, in two
counts for a violation of RC 2903.11 (A)(1), Felonious Assault, second degree felonies,
in two counts for a violation of RC 2019.22 (A), Child Endangering, third degree fclonies
and in two counts for a violation of RC 2919.22 (B)1), Child Endangering, second
degree felonies. Appellant was re-indicted on the same charges on December 3, 2007,
under trial case number 2007 CR 01003, in order to allege a mental state and to add two
additional counts of domestic violence, n violation of RC 2919.25 (A), both third degree
felonics.

Appellant filed a Motion to Suppress/Motion in Limine concerning the two
statements he made to the police. The first hearing concerncd Appellant’s pre-arrest
interview with Investigator Claypool. During this interview, several references werc
made to Appellant’s prior criminal record. Specifically, that Appellant had a prior {elony
assault conviction from 1997 and the Grcumstances surrounding that offense. In
addition, Appellant was asked about his prior domestic violence issues with Staci Kraft,
the mother of his twins (the children who were the subject of this prosecution). Details
were given about the alleged domestic violence with Ms, Kraft. Further, statements weie
made about the fact that Appellant had a prior OV1 conviclion and was on community
control. No objections lo these statements were made by Appellant. There was also
significant dialogne, initiated by the investigator, concerning Appellant’s prior treatment
for anger management 1Ssues. There were statements that Appellant had taken
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medication for his anger problem in the past. The investigator made the comment that
Appellant needed to go back on his medication and get help. There were no objections 1o
these statements.

Appellant’s second interview was conducted by Investigator Saylor. At the time,
Appellant was ‘nearcerated either on an unrelated domestic violence charge or the OVI
charge; he was wearing jail clothing and was in shackles. The interview was videolaped
and audiotaped, and on the tape, Investigator Saylor stated {hat Appellant is in jail, was
handcuffed, and that he had to remain handcuffed daring the interview. Appellant
objected to the State’s use of the videotape which depicted Appellant in jail clothes and
shackles. Appellant’s criminal history was again discussed, including the domestic
violence charges involving Ms. Kraft of which Appellant was acquitted. When asked
about his prior domestic violence conviction with Ms. Kraft, Appeltant went into details
about his plea and mentioned that he was on probation. The trial court allowed this
information to stand over Appellant’s objection. There was also mention about
Appellant’s anger management issues, his treatment therefor and the medication he was
taking with no objection from Appeliant.

The trial court denied Appellant’s Motion in Limine/to Suppress regarding these
interviews.

At trial, Staci Kraft {estified that on March 8, 2007, she and Appellant had twins,
S.C. and K.C. Ms. Kraft testified that Appellant would get drunk ali of the time, then
come home and “blow up.” Ms. Kralt further testified about prior instances of domestic
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violence, including an incident while she was pregnant with the twins, where Appellant
came home, drunk, body slammed her to the ground and broke her collarbone. There was
no objection to any of these statements, and irial counsel even asked specific questions
about this incident during cross-cxamination.

Joe Lovins testified that he dated Ms. Kraft for a few months at the end of 20006,
then stayed in contact. Mr. Lovins testified that he remembered having a conversation
with Ms. Kraft late one night while she was sleeping in her van, During this
conversation, Mr. Lovins testified that he was online and saw that someone using Ms.
Kraft’s AOL account was online. Mr. Lovins testified that he engaged in a conversation
with this person. Mr. Lovins testified that he copied the email and pasted it into his email
account. Mr. Lovins admitted that he had no way of knowing who he was conversing
with online. Appellant objected to the admission of the email which was overruled.

Mark Schneider testified on behalf of Appellant. Mr. Schneider testified that he
had a degree in computer science and was employed with Atomic Computers. Mr.
Schneider testified that he reviewed the email. He testified that the email was made from
MrJlove313@aol.com to himself. Mr. Schneider testified that the document could be a
copy and paste document, but it was completely “editable” like any other email. Mr.
Schneider testified that there was no way to tell what computer sent the email originally
or who received the email. Mr. Schneider further testificd that any person can g0 to the

AOL server and use its service without paying for it.



During Appellant’s case in chief, defense counsel called Loraine Craycralt,
Appellant’s mother, to testify. She testified that Appellant had had anger management
problems for years, and that Appellant had gotten medical treatment and medicine
prescribed to him for this.

On December 18, 2008, the jury found Appellant guilty of all charges. On
January 23, 2009, the trial court sentenced Appellant to six years in prison on both
Felonious Assault counts, five years on two child endangering counts, and four years on
the domestic violence counts. The trial court ran Counts 1,2, 5 and 6 consecutive to one
another and ran Counts 7 and 8 concurrent for a total aggregate sentence of 22 years in
prison. The sentencing entry was entered on January 29, 2009.

On February 27, 2009, a timely notice of appeal was filed. On February 22, 2010,

the T'welfth District atfirmed Appellant’s convictions and sentence. This appeal ensues.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW I: Irrelevant and prejudicial character evidence
should not permitted into evidence unless it is probative of certain matters genuinely
in issue and temporally and circumstantially connected to the operable facts of this
case. Fven if the evidence meets this eriteria and the specific requirements of RC
2945.59, the State should not be permitted to introduce details behind the prior
“bad acts.”

According to Ohio Evidence Rule 404 (B), evidence of other crimes, wrongs or
acts are not admissible to prove character of the person in order to show that he acted in
conformity therewith. Evid. R. 404 (B). There are limited exceptions to the above
general rule, in that evidence of other acts is admissible against a defendant when it tends
to show defendant’s motive or intent, the absence of mistake or accident, identity,
scheme, plan or system in doing an act. RC 2945.59, However, not only must the
evidence of other acts fall within these limited exceptions, but it must be relevant to
prove defendant’s guilt of the offense in question before it is admissible into evidence. In
addition, the trial court must strictly construc this evidence against admissibility. State v.
DeMarco, 31 0.5t.3d 191, 509 N.E.2d 1256; see also, State v. Lowe (1994), 69 0.8t.3d
527,530, 634 N.E.2d 616. At least one appellate court has held that other acts evidence
is admissible where it is probative of certain matters genuinely in issue and temporally
and circumstantially connected to the operative facts of the offense. State v. Griffin
(2001), 142 O.App.3d 65, 72, 753 N.E.2d 967.

Since both Fvid.R. 404(B) and R.C. 2945.59 provide exceptions to the rule, they
must be strictly construed against admissibility. Further, under Evid.R. 403(A), even

relevant evidence must be excluded if the probative value of the evidence is outweighed



by the danger of unfair prejudice. Lowe, 69 Ohio St.3d at 530; see also, State v. Miley,
Richland App. Nos. 2005-CA-67, 2006-CA-14, 2006-Ohio-4670, 57. The danger 1s
especially high when the other acts alleged are exceptionally similar to the charged
offense, or of an inflammatory nature. State v. Barnes, Clermont App. No. 2008 CA 10

090, 2008-Ohio-5609, citing, State v. Schaim, 65 0.8t.3d at 59, 600 N.I:.2d 661. In this

case, the record is replete with instances of prior bad acts admitied against Appellant.
During Appellant’s tape recorded statements, the officers mention Appellant’s prior
instances of domestic violence, felony assault and OV, including the fact that he was
in jail for either domestic violence or the OV1 at the time he was questioned. These
convictions, as well as Ms. Kraft’s testimony regarding Appellant’s habitual
drunkenncss, were not used by the Stale to prove motive, intent, etc. They were simply
illicited o show that Appellant had a history of assaultive type behavior, and as a

result he must have assaulied these children. This is also true about all the information
and questioning about Appellant’s prior treatment for anger management problems, and
his failure to take his medication. ‘The information was illicited to show Appellant’s
propensity for violence.

Regarding the prior domestic violence incidents, Appellant states that any
reference to the domestic violence incident between he and Ms. Kraft, of which
Appellant was acquitted, was improper. As to Appellant’s prior convictions for domestic
violence, there is no question that the State had to prove the prior convictions in order to
enhance the level of the domestic violence charges pertaining to the children. However,
the State introduced certified copies of each of the convictions, which, according to RC

2045.75 (BY(1), is sufficient lo establish the convictions, To then allow the invesligators
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and Ms. Kraft to go into the details behind the conviclions was neither necessary nor
proper because it could not meet the stringent requirements of Bvid.R. 404(B) relating to
the admissibility of prior bad acts or some other legitimate purpose under the Rules of

Evidence. See, State v. McCullough, 2008-Ohio-3055 (dissent). In this case, there was

no purpose in allowing the details of the prior convictions into evidence except to portray
Appellant as a violent person which was improper and prejudicial. As a result, this
evidence should not have been permitted to be heard by the jury.

PROPOSITION OF LAW II: Tt is a violation of a defendant’s constitutional
right to a fair and impartial trial to be seen wearing shackles and identifiable prison
clothing whether it is in the courtroom, live, or via a videotaped statement played
during the trial proceedings.

It is well-established that "no one should be tried while shackled, absent unusual
circumstances.” State v. Wightman, Fayette App. No. CA2006-12-045, 2008-Ohio-95 at
para. 9, citing, State v. Kidder (1987), 32 Ohio St.3d 279, 285, 513 NLE.2d 311. Since the
presence of restraints tends to erode the presumption of innocence that our system
attaches to every defendant, "no person should be tricd while shackled * * * except as a
last resort." linois v. Allen (1970), 397 U.S. 337, 344; see also, Stale v. McKnight 107
0.5t.3d 101, 2005-Ohio-6046, at §219. The United States Supreme Court has held on
numerous occasions that a defendant who is compelled to stand trial wearing identifiable
prison clothing suffers prejudice that unconstitutionally undermines the presumption of
innocence. See, Estelle v. Williams (1976), 425 U.S. 501, 96 8.Ct. 1691.

Tni this case, the trial court focused on the fact that Appellant was only wearing the
jail clothing and shackles during his interrogation, not at trial. Further, the trial court
reasoned that the interrogation was not made in contemplation of trial so there was no

9.



bad faith on the part of the investigators. However, the trial court overlooked the fact that
Appellant was testifying at trial in jail clothing and shackles via this videotape. Whether
the videotape was not made in contemplation of trial is of no consequence; the fact 1s that
it was used at trial against Appellant. This was not an inadvertent sighting of Appellant
in jail clothing and shackles. The statement took a significant amount of time, and during
that entire time, the jury was watching Appellant giving the statement in jail attire and
shackles. To say that did not erode Appellant’s presumption of innocence is Iudicrous.

There would have been no prejudice to the State by denying the introduction of
the videotape. The State still could have submitted the audiotape of Appcllant’s
statements minus any reference to Appellant being in jail, wearing jail clothing and being
in shackles, of course. Any benefit to the State surely was outweighed by Appellant’s
constitutional right not to be tried while shackled and in jail clothing.

PROPOSITION OF LAW 11I: Evidence Rule 901, concerning
Authentication, must require that the proponent have personal or firsthand

knowledge that a writing was made by a particular individual before a trial court
may permit it inte evidence.

According to Lvid.R. 901 (A), “the requirement of authentication or identification
as a condition precedent to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.” Although Evid.R. 901
(B), provides illustrations only, each illustration states that the proponent have
knowledge of the information they are testifying about. For example, in the first
illustration, the witness must have knowledge that a matter is what it is claimed to be. In
the second illustration, a nonexpert may testify as to the genuineness of handwriting, but
it must be based upon familiarity with the person’s handwriting. The fifth illustration,

10.



concerning voice identification, must be based upon firsthand knowledge of the person’s
voice and characteristics. See, Evid.R. 901 (B)(1), (2) and (5).

In this case, Mr. Lovins testilied that he could not confirm whether it was
Appellant he was communicating with in the cmail. Mr. Schneider testified that he could
not confirm what computer sent or received the email and further testified that the email
could have been edited. Without some evidence that Appellant was, in fact, the one who
was communicating via email, the email itself was hearsay and should have been
excluded as a matler of law. See, Evid.R. 801 (A), 801 (C). This statement was clearly
prejudicial to Appellant, and the admission of such certainly contributed to Appellant’s
conviction. State v, Kidder (1987), 32 0.8t.3d 279, 285, 513 N.E.2d 311. Although
the threshold for authentication is low, there must be some cvidence presented that
Mr. Lovins had personal knowledge that Appcllant sent this email. See, State v. Laster
(1991), 75 O.App.3d 22, 25, 598 N.E.2d 845. Otherwise, what purpose does Evid.R. 90]
even serve?

Appellant states that this Court should make a rule ol law that a proponent must
have personal or firsthand knowledge that an email was prepared and sent by a particular

individual before a trial court may permit it into evidence.

PROPOSITION OF LAW IV: Felonious Assault, Endangering Children
and Domestic Violence are allied offenses of similar import.

This Court has recently accepted jurisdiction to hear this issue under Stafe v. Fred
Johnson, Case Nos. 2009-1269 and 2009-1481, based upon the First District’s
certification of a conflict between its decision in Johnson and the Fifth District’s decision

in State v. Mills, 5th Dist. No. 2008-CA-10, 2008-0hio-6707. Other Ghio appellate

courts have similarly ruled that offenses are allied when there is no separate animus. See,
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State v. Wilson (August 15, 2008), Montgomery App. No. 22120, 2008-Ohio-4130, para.

42, State v. Sution (July 24, 2008), Cuyahoga App. No. 90172, 2008-0hio-3677, para.

93 and State v. Wright, (January 28, 2010), Cuyahoga App. No. 92594, 2010-Ohio-243.
The First District, and now the Twelfth District, have incorrectly applied this

Court’s ruling in State v. Brown, 119 0.8t.3d 447, 2008-Ohio-4569, to reach this result.

In this case, the clements of child endangering and domestic violence and are sufficiently
similar to the elements of felonious assault that the commission of child endangering and
domestic violence, logically and necessarily also resulted in the commission of felonious
assault. In fact, the State rclied upon the “serious physical harm” that occurred on April
26, 2007 as the basis for each charge. As the Fifth District held in Mills, it is almost
impossible to see how causing abusc, which resulted in serious physical harm to the
children, does not also result in domestic violence or felonious assault. By allowing
courts to impose separate and cumulative punishments for such offenses does exactly
what this Court was intending to prevent in making its decisions in Stafe v. Cabrales, 118

0.S1.3d 54, 61, 2008-Ohio-1625, State v. Winn, 121 0.5t.3d 413, 2009-0Ohio-1039 and

State v. Harris, 122 0.51.3d 373, 2009-Ohio-3323. Thus, although this Court in Brown

appeared to expand the first step of the allied offense analysis by adding the additional
factor of "societal interests” protected by the statutes, in light of this Court's later analysts
in Winn and Harris, it now appears that this factor is only a tool to be used in certain
circumstances to determine if the intent of the legislature is clear from the criminal

statutes being compared.
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Appeltant was convicted of committing Felonious Assault, Endangering Children,
and Domestic Violence, and as an alleged result of these actions, two children suffered
serious injuries. However, there was but one act which resulted in all three offenses;
there was no separate animus to commit each one. As such, Appellant should not have
been convicted nor sentenced on all three offenses.

PROPOSITION OF LAW V: Appellant was denied effective assistance of
trial counsel, as protected by the Sixth Amendment to the U.S. Constitution, because

trial counsel failed to object to improper character evidence which in turn
prejudiced Appelilant’s constitutional right to a fair trial.

The right to effective counsel is fundamental and necessary to protect an
accused’s rights throughout the criminal process. See, U.S. Const. Amend. IV; Ohio
Const. Art. I, Section 10; Person v. Ohio (1988), 488 U.S. 79. To demonstrate that
counsel was ineffective, to the extent that it violated an accused’s constitutional right to
effective assistance of counsel, the Appellant must show that counsel’s performance was
deficient and that the deficient performance prejudiced the accused’s defense so as to
deprive him of a fair trial. Strickland v. Washington (1984), 466 1.S. 668, 687, 104 5.Ct.
2052, 80 1..Ed.2d 674.

In this case, Appellant states that he was denied effective assistance of counsel
because he failed to object to critical “other acts™ testimony in Appellant’s videotaped
statements. Although the Twelfih District acknowledged error, it stated that it did not
rise to the level of plain error which is the standard when there is no objection made
during the course of trial. Had there been proper objections, there was a substantial
likelihood that that issue could have been reversed upon appeal. However, due to

counsel’s Tailures, il was not. 13,



For these reasons, Appellant states that not only was his trial counsel incffective,
thus infringing upon his most fundamental constitutional right, but the incffectivencss did

deprive him of a fair and impartial trial.

CONCLUSION

Appellant first states that this Court should hold this matter until the resolution of
the Johnson case, specifically, the resolution of the allied offense issue. Appellant farther
states that this case involves substantial constitutional questions and is of great and
public interest concerning his right not to be seen by the jury in shackles and jail clothing,
his right not to have irrelevant and prejudicial character evidence used against him at
trial, his right not to have unauthenticated hearsay evidence to be heard by the jury, his
right not to be sentenced on allied offenses and finally, because his most fundamental
right, ie, his right to counsel, was inftringed upon which ultimately deprived him of his
right to a fair and impartial trial.

As a result, Appellant respectfully requests that this Court accept jurisdiction to
hear this matter.

Respectfully submitted,

T

- _
iehiacla M.-Stagnaro #0059479
/%?’Z)rrne tor Défendant-Appellant
810 Sychmere Street, 2nd loor
\ij&, OH 45202

PHONE: (513) 241-0500
FAX: (513) 621-6703
EMAIL: mstagnaro(@fuse.nct
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I hereby certify that a copy of the foregoing Memorandum in Suppori of
Jurisdiction was served upon Donald White, Prosecuting Attorney for Clermont County,
Ohio, by and through his Assistant Prosccuting Attorney, David Hoffmam, Bsq., 123
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

CLERMONT COUNTY
STATE OF OHIO,
Plaintiff-Appellee, : CASE NOS. CA2009-02-013
CA2009-02-014
e GV OF APPEALS 02‘;32}2/!\.42{1)1% .
| FILED
JEREMIAH C. CRAYCRAFT, 1 FER 9D vl
Defendant-Appellant. GARBARA &EN#EDENBE\N |
CLERMONT COUNTY OF

CRIMINAL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 2007CR00489 & 2007CR01005

Donald W. White, Clermont County Prosecuting Attorney, David H Hoffmann, 123 N. Third
Street, Batavia, Ohio 45103-3033, for plaintiff-appeliee

Michaela M. Stagnaro, 810 Sycamore Street, 9" Elpor, Cincinpati, Chio 45202, for
defendant-appellant

HENDRICKSON, J.

{1} Thiscaseisa consolidated appeal in which defendant-appellant, Jeremiah C.
Craycraft, challenges two decisions of the Clermont County Court of Common Pleas
convicting him of felonious assault, child endangering, and domestic violence. For the
reasons outlined below, we affirm the decisions of the trial court.

{92} Appellant and his live-in girtfriend, Staci Kraft, were involved in a romantic
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relationship that was marked by conflict. On March 3. 2007, fraternal twins were born to the
couple. Neither appeliant nor Staci was employed at the time. Staci was the primary
caregiver for the twins, K.C. and S5.C., though appellant would sometimes care for them
during Staci's brief stints of employment.

{713} When the twins were approximately two months old, Staci took them for a
weliness exam. The pediatrician, concerned thatthe infants showed signs of physical abuse,
contacted the authorities. The twins were transported to the hospital, where they were
diagnosed with multiple injuries including bruises, broken bones, and subdural hematomas.
K C. and S.C. were removed from the home by the county children's services agency.
Appellant denied abusing the infants, claiming that their injuries must have been accidental.

{914} OnJune 13,2007, appellant was indicted on two counts of felonious assaultin
violation of R.C. 2903.11(A)(1), a second-degree felony; two counts of child endangering in
violation of R.C. 2910.22(A), a third-degree felony; and two additional counts of child
endangering in violation of R.C. 2019.22(B)(1), a second-degree felony. On December 5,
2007, the grand jury returned a second indictment against appellant. The second indictment
repeated the six counts contained in the first indictment and added two counts of domestic
violence in violation of R.C. 2819.25(A), a third—degrée felony. The two cases were
consolidated, with the state proceeding on the six charges in the first indictment and the two
domestic violence charges in the second indictment.”

{95} Following a four-day jury trial, appellant was convicted on all eight counts. The
trial court sentenced appellant to an aggregate prison term of 22 years. Appellant timely

appeals, raising six assignments of error.

t. Appefiant was charged with two counts far each of the four offenses. It is helpful to know that one count
~always pertained to K.C. and one countto S.C. This applied to all four offenses — felonious assault, third-degree
felony child endangering, second-degree felony child endangering, and third-degree felony domestic violence.

_0-
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{16} Assignfnent of Error No. 1:

{73 "THE TRIAL COURT ERRED AS A MATTER OF LAW BY PERMITTING
OTHERACTS TESTIMONY INTO EVIDENCE THUS PREJUDICING APPELLANT'S RIGHT
TO A FAIR TRIAL."

{fi8} Appellant argues that ihe trial court abused its discretion in admitting "other
acts" evidence in violation of Evid.R. 404(B). The main items of evidence that appellant
challenges are two videotaped interviews in which he was questioned by investigating
officers with the Clermont County Sheriff's Office. Appellant claims that the officers
improperty elicited facts during the interviews that tended to show he had a history of
combative behavior which he acted in conformity with in the present case. This included
references to appellant's prior convictions for domestic violence, felony assault, and
operating a motor vehicle while under the influence of alcohol. While appellant concedes
that the state was perrriitted to introduce certified copies of his prior domestic violence
convictions, he insists that any questioning regarding the facts underlying those convictions
was improper and prejudicial.

{99} Appellant also challenges all references to his prior treatment for anger
management problems, his failure to take the medication prescribed for those problems, and
Staci's testimony stating that he was habitually intoxicated. Appellant maintains that this
information was improperly elicited to show that he had a propensity fo engage in violent
behavior. Finally, appellant opposes all references to a confrontation between him and Staci
which resulted in domestic violence charges of which he was ultimately acquitted.

{10} Atthe outset, we note that appellant objected to certain items of evidence which
he now challenges and failed to object to others. Conseguently, we must apply two different

standards of review in examining the challenged evidence.
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{11} Evidence thatwas objected to at trial. The evidence that was admitied over

appellant's objection at trial is subject to an abuse of discretion standard. A trial court has
broad discretion in determining whether to admit or exclude evidence. State v. Conway, 109
Ohio St.3d 412, 2006-Ohio-2815, 62. Absentan abuse of discretion and a showing that the
accused has suffered material prejudice, an appellate court will not disturb the ruling of the
trial court as to the admissibility of relevant evidence. id. An abuse of discretion implies that
the trial court's decision was unreasonable, arbitrary, or unconscionable. 1d.

{f112} Videotaped interviews. The majority of the evidence which appellant disputes
was contained in the two videotaped ihter\riews conducted by members of the Clermont
County Sheriff's Office. Prior to trial, appeliant sought to exclude the videotaped interviews
by filing a motion to suppress/mation in limine. The trial court denied the motions. At trial,
defense counsel re-iterated appellant's prior objections to the videotaped interviews on the
record, stating that appellant was not waiving his objections by consenting to the playing of
the tapes attrial. Defense counsel also reminded the court that it had agreed to give curative
instructions regarding the tapes. The court complied, administering limiting instructions
before playing both tapes.

{§13} Prior to playing the videotape of the May 17, 2007 interview, the trial court
informed the jury that the tape contained an interview of appeltant conducted by Investigator
Rick Claypool. The court notified the jury that the interview may contain hypotheses or
opinions posited by investigator Claypool, or relayed to him by others, as to how the twins
sustained theirinjuries. The court instructed the jury that these hypotheses or opinions were
to be considered for the limited purpose of giving context to the questions and answers inthe
interview, and should not be considered or given any weight as to their truth or as to

appellant's guilt or innocence. Further, the court stated that only appellant's responses, and
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not the officer's statements, should be considered as evidence.

{9114} The frial court repeated the same curative instructions prior to playing the
videotape of the May 31, 2007 interview, with the insertion of Investigator Lori Saylor's name
in place of Investigator Claypool's name. The court added that appellant would be dressed in
jail clothing in the second interview, and instructed the jury that it was not to give any
consideration to that fact during deliberations or in rendering its verdict.

{115} Generally, Evid.R. 404 prohibits the admission of evidence of other crimes,
wrongs, or acts as character evidence in order to show that the person acted in conformity
therewith. State v. Forbes, Preble App. No. CA2007-01-001, 2007-Ohio-6412, 0.
However, Evid.R. 404(B) permits the admission of evidence of other crimes, wrongs, or acts
to establish motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident.

{§116} In his opening statement, defense counsel delineated appeliant's defense for
the jury. Central to that defense was appellant's claim that he did not inflict the serious
injuries upon the twins. Counsel noted that the twins were left alone with people other than
appellant. Counsel also suggested that the twins' injuries may be attributable to other
sources, such as the childbirth process or their visits to a chiropractor. Appellant ascribed a
couple of the injuries to household accidents, but maintained that he did not do anything that
could have hurt the twins.

{17} After the state rested, appellant presented his defense. Appellant called Lisa
Miller, the mother of his older son, to testify. Lisa stated that appellant was a good father
who provided for their son. She maintained that she had never observed appellant act
inappropriately with their son or with his and Staci's infant twins. Appeliant's mother, Loraine

Craycraft, also testified at trial. Loraine characterized appellant as a loving father and stated
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that she never observed him do anything inappropriate with a child or direct his anger
towards a child. Loraine also testified that she not did believe appellant did anything wrong in
the methods he used to soothe the twins when they cried. So, although appellant himself did
not testify, he presented evidence that he was a good and loving father who did not mistreat
his children.

{118} We find that the videotapes were relevant to appellant's defense. Ci. State v.
Hicks, Butler App. No. CA2002-08-198, 2003-Ohio-7210, /18. As set out in the opening
statement, appellant maintained his innocence at trial, depicted himseif as a loving and
caring father, and suggested that the twins sustained their injuries by accident or while in the
care of others. Accordingly, the videotaped interviews and "other acts” described therein
were admissible under Evid.R. 404(B) to prove appeliant’s intent, opportunity, and the
absence of mistake or accident. Id.

{119} The state was made aware, in the course of its investigation in the case, that
appellant attributed the twins' injuries to a number of household "accidents." See State v.
Anderson (July 21, 1993), Hamilton App. No. C-920733, 1997 WL 271005 at *1. In the
interviews, appellant admitted to employing certain techniques in an attempt to getthe babies
to stop crying. He conceded that he may have handled the twins in ways which inadvertently
caused their injuries, but denied inflicting any of their injuries intentionally. Accordingly, the
"other acts” described in the videos were material and relevant in that they spoke to
appellant's mental state under the charged offenses. See Stafe v. Picklesimer (Qct. 195,
1996), Pickaway App. No. 96CA2, 1996 WL 589425 at 4.

{920} In view of appellant's admissions regarding how he handled the twins, the
nother acts" were also admissible to show lack of accident or mistake. See, e.g., State v.

Grubb (1996), 111 Ohio App.3d 277, 282. Furthermore, appeliant admitted in the interviews
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that the babies always seemed to sustain their injuries while they were in his care, and that
this "looked bad," i.e., tended to suggest he was responsible for their injuries. In view of
these considerations, the "other acts” evidence was also admissible to prove appellant had
the opportunity to injure the twins.

{921} We conclude that the trial court did not abuse its discretionin admitting the two
videotaped interviews between appellant and Investigator Claypool and Investigator Saylor,
respectively.

{9122} Evidence that was not objected to at trial. Next we address those items of

evidence which appellant failed to object to at trial but now challenges on appeal. This
includes testimony addressing appellant's prior ireatment for angér management issues and
his failure to take his medication prescribed for those issues. it also includes testimony
referencing appellant's habitual intoxication and a physical altercation that took place
between hifn and Staci.

{9123} Due to the fact that appellant failed to object to this evidence at trial, his
arguments challenging its admission have been forfeited unless we find plain error. See
Crim.R. 52(B). Plain error exists where there is an obvious deviation from a legal rule which
affected the defendant's substantial rights, or influenced the outcome of the proceeding.
State v. Barnes, 94 Ohio St.3d 21, 27, 2002-Ohio-B68. Notice of plain error is taken with the
utmost caution, under exceptional circumstances, and only to prevent a manifest miscarriage
of justice. State v. Landrum (1990}, 53 Ohio St.3d 107, 111.

{f24} Testimony about appeﬂant’s anger issues. Appellant's mother Loraine
testified on direct examination that she and her husband attempted to help appellant work
through his anger issues in high school and had him hospitalized for a time. She also

testified that the medication appellant was prescribed for his anger issues made a difference.
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| oraine acknowledged that appellant took his medication off and on for years, but opined that
he was "fine" when he went off the medication and stated that he did not blow up often.

{125} Regarding the first prong of the plaih error analysis, we do not find that the
admission of this evidence constituted an obvious deviation from a legal rule. In accordance
with Evid.R. 404(A)(1), an accused "may,.at his option, offer evidence of his good character
as proof that he did not commit the act charged because such conduct is not in accord with
his character.” Evid.R. 404(A)(1) Staff Notes. As stated, appellant was charged with
felonious assault, child endangering, and domestic violence. All of these offenses involve
physical violence 10 some degree. The evidence in the record suggests that appellant's
anger issues were universally known by those close to him. ltwas therefore highly likely that
these issues would be referenced or exposed ata trial involving violent offenses. As a matter
of strategy, appellant chose to take responsibility for his anger issues rather than attempting
to deny them, and to show that he sought help for these issues and improved his character
as a result. Such evidence falls within the purview of Evid.R. 404(A)(1) and, accordingly, it
was not error to admit this evidence.

{]126} Testimony about appellant's habitual intoxication and the “hody slam.”
During the state's case-in-chief, Staci testified on direct examination that appeliant "would go
out and get drunk all the time, come home, [and] blow up.” When asked {0 elaborate, she
relayed an incident that occurred when she was five months pregnant with the twins.
According to Staci, appellant came home after drinking one night, smashed her laptop, and
"hody slammed” her on the ground, breaking her collar bone. The state argued that this
testimony was demonstrative of appellant's motive to abuse the twins after they were born.

{§27} "Motive" has been defined as "a mental state which may induce an act." State

v. Young (1968), 7 Ohio App.2d 184, 196. In order for "other acts” to be admissible to show
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motive, the other acts must be "of a character so related to the offense for which the
defendant is on trial that they have a logical connection therewith and may reasonably
disclose a motive or purpose for the commission of such offense.” State v. Moore (1948),
149 Ohio St. 226, paragraph one of the syllabus (construing a predecessor of R.C. 2945.59,
the statutory embodiment of Evid.R. 404(B)).

{1128} In deciphering the admissibility of Staci's testimony, it is helpful to observe that
the "body slam"-evidence was revisited at a later point in the trial.  The incident was
referenced in an exhibit presented by the state which consisted of an internet conversation
between appellant and Staci's ex-boyfriend. Inthat conversation, the speaker (who, as later
discussed, had to be appellant) stated that he "tried to shove Staci down and make her lose
the babies so he wouldn't have to be with her, but it just broke her collar bone." {Emphasis
added.)

9129} This additional evidence connects Staci's testimony regarding the "body slam"
incident with appeliant's motive to injure the twins in the present matter. Appellant admitted
that he "shoved" Staciin an attempt to induce miscarriage so he would not have to stay in a
relationship with her. We find that this incident was so related to the offenses for which
appellant was on trial that the evidence had a logical connection therewith and reasonably
disclosed appellant's motive or purpose for committing the offenses. Moore at paragraph
one of the syllabus. We thus decline to find that the trial court erred in permitting the
testimony relating to appellant's intoxication and the "body slam" incident.

{9130} Appellant's first assignment of error is overruled.

{931} Assignment of Error No. 2:

{f132} "THE TRIAL COURT ERRED BY ADMITTING THE EMAIL EVEN THOUGH IT

WAS NOT PROPERLY AUTHENTICATED AND WAS HEARSAY "

9.
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{4133} Appeliant contends that the trial court erred in admitting evidence of a
conversation which allegedly took place over the internet between appellant and Staci's ex-
boyfriend, Joe Lovins. At trial, Staci testified that appellant kicked her out of the house one
night after an argument and made her sleep in her van, While in the van she communicated
with Lovins by cell phone. Lovins informed het that, at that moment, appeliant was speaking
with him over the internet in an instant message (IM) conversation using Staci's America
Online (AOL) account. According to L ovins, he copied and pasted the IM into an email and
sent it to himself in order to show it to Staci (hereinafter referred to as the "IM/email™). The
trial court admitted the IM/email into evidence over appeliant's objection.

{f134} Onappeal, appellant emphasizes the fact that Lovins could not confirm at trial
whether or not he was in fact communicating with appellant, or whether someone else was
using Staci's AOL account on the might in question. Appellant also notes that Mark -
Schneider, a defense witness employed in the field of computer scilence, testified that he
could not confirm which .oomputer sent or received the email and that the email could have
been edited. Appellant concludes that the IM/email should have been excluded as hearsay.

{4135} Because defense counsel objected to the admission of the IM/email, we review
the trial court's admission of this evidence sor an abuse of discretion. Krischbaum, 58 Ohio
st.3d at 66. Regarding the authentication issue, Evid.R. 901(A) provides that "[t]he
requirement of authentication or identification as a condition precedent to admissibility is
satisfied by evidence sufficient to sup[:;ort a finding that the matter in question is what its
proponent claims." This rule invokes a very low threshold standard, requiring only sufficient
foundational evidence for the trier of fact to conclude that the item is what the proponent
claims it to be. See State v. Steele, Butler App. No. CA2003-11-276, 2005-Chio-943, T[115.

This standard is less demanding than a preponderance of the evidence standard. State v.
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Winfield (Feb. 7, 1991), Ross App. No. 1641, 1991 WL 28291 at "2,

{936} This court addressed the issue of authenticity of internet conversations in State
v. Bell, Clermont App. No. CA2008-05-044, 2009-Ohio-2335. The defendant in that case
was convicted of sexual battery and sexual imposition following allegations that he engaged
in sexual acts with his foster children. The trial court admitted printouts of online
conversations and emails that were alleged to have taken place between the defendant and
one of the victims. In upholding the ruling, this court surveyed the law germane 10 the issue
of authenticity:

{9137} "[Tlhe requirement of authentication or identification as a condition precedentto
admissibility is satisfied by 'evidence sufficient to support a finding that the matter in gquestion
is what its proponent claims.' Evid.R. 901(A). To establish the documents are what the
proponent claims them to be, namely computer printouts of conversations between the victim
and appellant, the 'proponent need not prove beyond any doubt that the evidence is what it
purports to be.' State v. Aliff (Apr. 12, 2000), Lawrence App. No, 99CA8, 2000 WL 378370 at
9. Instead, the proponent must only demonstrate a 'reasonable likelihood' that the evidence
is authentic. Id. Such evidence may be supplied by the testimony of a witness with
knowledge. Evid.R. 801(B)(1); State v. Brantley, Butler App. No. CA2006-08-093, 2008-
Ohio-281, §j34." Bell at §{30.

{938} Citing the record, we noted that the victim in Bell testified that the disputed
documents portrayed online conversations and emails between him and a person he
believed to be the defendant. The victim described the manner in which he was able {0
retrieve and print these documents from his personal MySpace account. In admitting the
evidence, the trial court found that any concermn regarding whether the disputed documents

were fabricated by the victim merely went o the weight of the evidence.
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{7139} Similarly, Loviﬁs testified in the case bar that the IM/email was, in fact, a
printout of an online conversation that he engaged in with a person he believed to be
appellant. Lovins stated that he was signed on to AOL using his personal account when he
engaged in the conversation. The iM/email displays Lovins' unique handle on one end of the
conversation and Staci's unique handle on the other end of the conversation. Staci's
testimony supports the conclusion that she was not the one using her AOL account at the
time. Lovins explained that he copied and pasted the IM conversation into an email and sent
it to himself to commemorate the contents of the conversation. We find that Lovins was a
witness with knowledge whose testimony demonstrated a reasonable likelihood that the
evidence was authentic. Evid.R. 901(B)(1). See, also, Bell at §30. Any concern regarding
whether the IM/email was fabricated by Lovins merely Went to the weight of the evidence. Id. |
at §31.

{§140} Further support for the authenticity of the IM/email may be found in Evid.R.
901(B)(4). This subsection of the authenticity rule illustrates the "distinctive characteristics”
method for showing authenticity and contemplates that a speaker in a conversation may be
identified because only he could utter the speech under the circumstances. "A letter or a
voice over the telephone may be related to a particular person by the very fact that the
matters set forth in the letter or the telephone conversation were known peculiarly to a
particular person,” Evid.R. 001(B)(4), Staff Notes.

{§}41} The “distinctive characteristics” method for authenticating _telephone
conversations was employed in State v. Williams (1979), 64 Ohio App.2d 271. The Williams
court observed that the contents of a telephone conversation are propertly authenticated
when there is "direct and circumstantial evidence which reasonably identifies the defendant

as a party to [a] telephone conversation * * *." 1d. at paragraph one of the syllabus.
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{f42} The authenticity of a telephone conversation was also at issue in State v.
Wheeler (July 16, 1993), Montgomery App. No. 12290, 1993 WL 265133, Inthat case, the
Second Appellate District addressed the authenticity of a telephone call that a robbery
suspect aliegedly made to his brother's hotel room. A police officer answered the call, posing
as the suspect's brother. The caller revealed the location of the weapon used in the robbery
and also used his brother's nickname and his mother's name. While noting that such details
were "perhaps * * * not facts peculiarly within the knowledge" of the defendant, the Wheeler
court determined that the facts, viewed in conjunction with the other circumstances,
authenticated the phone call. 1d. at*3. Inorderio avoid abuse in utilizing Evid.R. 901(B){4)
to authenticate telephone calls, the Second District counseled courts o ‘ensure that the
contents of the conversation, the characteristics of the speech itself, or the circumstances of
the call rendered it improbable that the caller could be anyone other than the person the
proponent claimed him to be. ld.

{943} Inthe present matter, the circumstances surrounding the IM/email conversation
rendered it improbable that the person with whom Lovins was conversing could be anyone
other than appellant. Staci testified that appellant kicked her out of the house on the night in
question and made her sleep in her van. She called Lovins while she was in the van, which
was parked in the driveway of the couple's home. Lovins corroborated this, testifying that he
communicated with Staci by way of cell phone conversation or text messages (he could not
precisely recall which) on the night she was sleeping in her van in March 2007. Lovins
testified that he was signed on to his AOL account, using his unigue AOL handle, and
communicating with someone using Staci's unigue AOL handle. According to Lovins, he
knew he it was not Staci because he had communicated with her and knew she was in her

van at the time. Lovins testified as to his belief that appellant was using Staci's AOL account
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on the night in question.

{§44} In addition, the IM/email conversation contained distinctive characteristics which
reasonably identified appellant as the party with whom Lovins was chatting in the IM.
Williams, 64 Ohio App.2d at paragraph one of the syllabus. Lovins told the speaker that he
knew Staci was sleeping in the van. The speaker did not refute or guestion this assertion,
instead stating that he "hoped she was freezing out there” and boasting that he "bought her a
van she can sleep in which seems to be doing her good right now." As mentioned, the
speaker also said he "tried to shove Stacl down and make her lose the babies so he wouldn't
have to be with her, but it just broke her collar bone." We find that the totality of the facts and
circumstances surrounding the IM/email conversation were sufficient to authenticate that it
was a conversation between Lovins and appellant.

{545} We now turn to appellant's argument that the IM/email should have been
excluded as hearsay. The hearsay rule provides that out-of-court statements are
inadmissible at trial unless they fall under one of the exceptions to the rule. See Evid.R.
801(C), 802, 803, and 804. However, the same fact that authenticates the IM/email
conversation — that appellant was the speaker — also renders the contents of the
conversation non-hearsay. Under Evid.R. 801(D)(2), statements that are offered against a
party and are the party's own statements are not hearsay. State v. Byrd (1987}, 32 Ohio
St.3d 79, 89. Consequently, appellant's statements in IM/email conversation were
admissible as admissions by a party-opponent under Evid.R. 801 (DY2)=2).

{946} Appeliant's second assignment of error is overruled.

{1147} Assignment of Error No. 3:

{948} "APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL IN

VIOLATION OF HIS CONSTITUTIONAL RIGHTS THUS PREJUDICING HIS RIGHT TO A
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FAIR TRIAL"

{§i49} Appeliant maintains that he suffered ineffective assistance of counsel due to
trial counsel's failure to object to the prejudicial "other acts” and hearsay evidence discussed
in his first and second assignments of error. Appeliant also decries trial counsel's
performance in questioning his mother about his history of anger problems and in questioning
Staci about the facts underlying the "body slam" incident. Appellant insists that these alleged
transgressions on the part of trial counsel deprived him of a fair trial.

{§150} Toestablish ineffective assistance, appellant must show that counsel's actions
fell below an objective standard of reasonableness and that appellant was prejudiced as a
result.  Strickland v. Washington (1984), 466 U.S. 668, 687-88, 693, 104 S.Ct. 2032
Prejudice exists where there is a reasonable probability that, but for counsel's errors, the
result of the trial would have been different. |d. at 694.

{9151} Asthe above analysis indicates, trial counsel did object to most of the disputed
evidence. Appellant's ineffective assistance argument regarding those items of evidence is
thus baseless. The only evidence which trial counsel failed to object to was Loraine
Craycraft's testimony addressing appellant's prior treatment for anger management issues
and Staci's testimony referencing appellant's habitual intoxication and the "body slam”
incident.

{152} Regarding the testimony referencing appellant's anger issues and treatment,
we believe trial counsel's performance in handling those issues was clearly attributable to trial
strategy. A strong presumption exisis that a licensed attorney is competent and that the
challenged action is the product of sound trial strategy and falls within the wide range of
professional assistance. State v. Bradley (1989), 42 Ohio 5t.3d 136, 142, citing Strickland at

689. Because the state had a number of witnesses who would testify to appellant's anger
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problems, defense counsel sought to have appellant take responsibility for his anger issues
and show that he sought treatment for them.

{9153} The questions posed to appellant's mother on this issue gamered favorable
information about the topic. As stated, Loraine testified that she and her husband had
appellant hospitalized for & time, and that the medication he was prescribed made a
difference. She acknowledged that appellant took his medication off and on for years,
opined that appellant was nfina” when he went off the medication, and maintained that he did
not blow up often. It was not objectively unreasonable for defense counsel to solicit this
information.

{§54} Similarly, defense counsel's decision to question Staci about the facts
underlying the "body slam” incident appears to have been the product of trial strategy. The
wisdom in failing to object to Staci's testimony about appeliant's habitual drunkenness and
the "body slam" may be subject 1o criticism. However, while the wisdom of this strategy may
be debatable, trial tactics, even "debatable trial tactics,” do not constitute a denial of effective
assistance of counsel. State v. { eonard, 104 Ohio St.3d 54, 2004-Ohio-6235, §146. Having
full knowledge of the extent of appellant's anger issues, it is likely that defense counse!
sought to avoid placing undue emphasis on incidents which highlighted these issues.

{955} Defense counsel's questions posed to Staci about the "body slam" incident can
also be categorized as trial strategy. As mentioned, Staci testified on direct examination that
appellant came home after drinking and "body slammed" her when she was five months
pregnant, breaking her collar bone. Defense counsel probed for details about the incident on
cross-examination, and was able 10 dispel the notion that Staci acted passively during the
confrontation. Staci explained that the incident started when appellant punched her laptop

and broke it, which prompted her to throw a dish at appeliant's computer screen and retort
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"qoes that make you feel better.” It was then that appellant "hody slammed" her. While
appellant's violent response certainly was not justified, defense counsel at least attempted {o
show that Staci was not entirely blameless in the confrontation. Thus, trial counsel solicited
information on the incident in an attempt to discredit Staci as part of his trial strategy.

{156} Appellant's third assignment of error is overruled.

{1157} Assignment of Error No. 4:

{g583 "THE TRIAL COURT ERRED AS A MATTER OF LAW BY ALLOWING THE
STATE TO INTRODUCE THE VIDEOTAPE OF APPELLANT'S STATEMENT WHLE
WEARING JALL CLOTHING AND SHACKLES."

{1159} Appellant contends that the trial court erred in permitting the admission of the
May 31, 2007 videotaped interview, which took place while he was in prison. Appellant was
depicted in shackles, handcuffs, and jail clothing in the video, and the fact that he was
awaiting sentencing on 2 recent conviction for fifth-degree felony domestic violence was
brought up during the interview. Appeliant insists that, in declining fo exclude the video, the
trial court improperly focused on the fact that he was merely being interrogated and not
testifying at trial white in jail garb and restraints. Appellant finds this distinction to be
irrelevant in view of the fact that the video was played for the jury at his trial. Appellant
concludes that the video, practically speaking, amounted to him testifying in jall garb and
restraints at trial in violation of his constitutional rights.

{1160} In order to ensure a fair trial, @ defendant cannot be compelled to appeal in
restraints or jail clothing during the guilt or penalty phase of trial unless the trial court
determines that the defendant presents a risk of escape, violence, OF disruption of the trial.
Deck v. Missouri (2009), 544 U.S. 622,624, 125 s.Ct. 2007, Estelle v. Williams (1976), 425

U.S. 501, 504, 96 S.Ct. 1691. These precautions are designed to avoid the risk of diluting
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the presumption of innocence, to avoid hindering the accused's ability to communicate with
his lawyer, and to maintain the formal dignity of the judicial process, a component of which is
respectful treatment of the accused. Deck at 630.

{y61} Wefirstobserve that Deck and its predecessors discuss the use of jail clothing
and visible shackles during courtroom proceedings. The record indicates that appellant was
not compelled to appear before the jury in jail clothing and, as far as we can discern, was
free from restraints at trial. Appellant submits that playing the May 31, 2007 interview for the
jury was tantamount to him testifying in jail garb and restraints at trial.  Under such
circumstances, however, the concerns with having a criminal defendant appear in jail clothing
or restraints in a courtroom proceeding were not directly applicabie. Appeliant does not
argue that he was unable to communicate with his attorney or that he was disrespectfully
treated at trial. The only consideration that holds any viability is the risk of diluting the
presumption of innocence. Considering the totality of the facts and circumstances, we find
that this consideration was tempered by other factors.

{§/62} First, the probative value éf the May 31, 2007 interview, particularly the visual
component, was very high. Appellant professes his innocence throughout the interviews,
admitting only to engaging in certain acts which may have unintentionally injured the twins.
At certain points in the video, appellant describes some of these acts and demonstrates them
on a baby doll. Absentthe visual component of the video, it would be difficult to visualize the
actions described by appellant in handling the twins. Moreover, this evidence counsels
strongly in favor of the conclusion that appellant mishandled the twins.

{4163} Furthermore, itwas reasonable for the jury to infer that appellant was taken into
custody when the indictments in the present matter were handed down by the grand jury.

See Holbrook v. Flynn (1986), 475 U.S. 560, 567, 106 S.Ct. 1340 ("[j]Jurors are guite aware
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that the defendant appearing before them did not arrive there by choice or happenstance").
In actuality, however, the grand jury had not yet indicted appellant on the charges in the
present matter at the time of the May 31, 2007 interview, Rather, appellant was in custody
on unrelated charges at the fime, a fact that was raised in the interview itself. The
investigating officer mentioned that she knew appellant and Stac had some domestic
violence issues, but stated she was not going to go into details because she thought there
were pending charges. Appellant then eagerly volunteered a detailed status report regarding
two separate charges of domestic violence recently filed against him. Due to information
offered by appellant himself, then, the jury was made aware that appellant was in custody on |
domestic violence charges unrelated to the present matter at the time of the May 31, 2007
interview.

{1164} We further note that the video of the May 31, 2007 interview was not made in
contemplation of trial. As such, the investigating officer did not compel appeilant to appear in
prison attire and restraints for the purpose of its prejudicial value. To require law
enforcement officials to have a suspect who is in custody change into street clothes and
remove or hide all restraints prior to every interrogation would be to impose an inordinate
burden on these officials and would certainly not encourage expediency in conducting
investigations.

{§85} Finally, we observe that the trial court, cognizant of the potential prejudicial
effect that appellant's jail garb and restraints may have on the jury, gave a limiting instruction
prior to playing the tape. State v. Cline, Trumbull App. No. 2007-T-0052, 2008-Ohio-1500,
939. The court informed the jury that appellant would be dressed in jail clothing in the
interview, and instructed the jury not to give any consideration 1o that fact during deliberations

or in reaching its verdict. Absentany indication to the contrary, the jury is presumed to have
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followed the court's instructions. State v. Hancock, 108 Ohio St.3d 57, 2006-Chio-160, 54

{§166} Despite our decision in the present matter, we caution trial courts to take every
precaution to avoid the display of defendants, who stand presumptively innocent, in jail
clothing or restraints which reflect their custodial status at trial. Even so, the facts and
circumstances surrounding the depiction of appellant in jail garb and restraints in the May 31,
2007 interview warrant the conclusion that the trial court did not abuse its discretion in
permitting the admission of the videotape.

[qi67} Appellant's fourth assignment of error is overruled.

{7168} Assignment of Error No. &

{f169} "THE EVIDENCE WAS INSUFFICIENT AS A MATTER OF LAW AND/CR
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE TO SUSTAIN APPELLANT'S
CONVICTIONS FOR FELONIOUS ASSAULT, CHELD ENDANGERING AND DOMESTIC
VIOLENCE."

{§70} Appeliant insists that there was insufficient evidence to support his convictions
and that his convictions were against the manifest weight of the evidence. Specifically, ’
appellant urges this court to find that the state failed to prove, beyond a reasonable doubt,
that he caused the serious physical harm to the twins. [f this court concludes otherwise,
appellant submits that the state failed to prove that he caused this harm knowingly regarding
his felonious assault and domestic violence convictions.

{471} Amanifest weight challenge "concerms the inclination of the greater amount of
credible evidence, offered in a trial, to support one side of the issue rather than the other;
weight is nota question of mathematics, but depends on its effect in inducing belief.” State
v. Ghee, Madison App. No. CA2008-08-017, 2009-Ohio-2630, (8. To determine whether a

conviction is against the manifest weight of the evidence, an appellate court, reviewing the

~20 -



Clermont CA2009-02-010
CA2009-02-014

entire record, weighs the evidence and all reasonable inferences, considers the credibility of
witnesses, and determines whether the trier of fact clearly lost its way and created such a
manifest miscarriage of justice that the conviction must be reversed and a new trial ordered.
State v. Thompkins, 78 Ohio St.3d 380, 387, 1997-Ohio-52. WWhen reviewing the evidence,
an appellate court must be mindful that the weight to be given the evidence and the credibility
of the witnesses are primarily for the trier of fact. Stafe v. DeHass (1967), 10 Ohio St.2d 230,
paragraph one of the syllabus.

{f72} As stated, appellant was convicted of two counts of felonious assault in
violation of R.C. 2903.11(A)(1). This statute provides, in pertinent part. "No person shall
knowingly * * * [clause serious physical harm to another * * *.I" Appellant does not deny that
the twins suffered serious physical harm. Instead, appelant specifically disputes the
knowledge and causation elements of his felonious assault convictions.

{973} Appellant was also convicted of two counts of domestic violence in violation of
R.C.2919.25(A). This statute provides that “[n]o person shall knowingly cause of attemptto
cause physical harmtoa family or household member.” The charges wele accompanied by
a specification that appelitant had previously pleaded guilty to or been convicted of two or
more domestic violence offenses. See R.C. 2919.25(D)(4). The state submitted certified
copies of appeliant's two prior domestic yiolence convictions. Appellant does not dispute the
validity of these prior convictions, or that K.C.and S.C. wefe family or household members.
Rather, appellant specifically challenges only the knowledge and causation elements of his
domestic violence convictions.

(Y174} According to R.C. 2001 .22(B), "[a] person acts knowingly, regardless of his
purpose, when he is aware that his conduct will probably cause 3 certain result or wil

probably be of a certain nature.” Causation is not statutorily defined. In this case, the trial
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court defined "cause" in its jury instructions as "an act which in a natural and continuous
sequence directly produces the physical harm to a person, and without which it would not
have occurred.”

{1175} Finally, appellant was convicted of four counts of child endangering in violation
of R.C. 2919.22. Two of these counts involved a violation of subsection (A), which provides,
in pertinent part: "No person, who is the parent * * * of a child under eighteen years of age **
+ shall create a substantial risk to the health or safety of the child, by violating a duty of care,
protection, or support.” The other two counts involved a violation of subsection (B)(1), which
provides, in pertinent part: "No person shall do any of the following to a child under eighteen
years of age * " ™ Abuse the child[]" Each of the four child endangering counts was
accompanied by a specification alleging that.appellant had caused the ‘tWins serious physical
harm. See R.C.2919.22(E)(2)(c) and (d). Appellant's brief does not specifically challenge
any of the elements of the child endangering offenses.

{5776} Attrial, Staci testified that she primarily cared for the twins hecause appellant
got aggravated when he tried to help. According to Staci, about a month after the twins were
born, they brought S.C. to the hospital after noticing she was not moving her leg. An exam
revealed that S.C.'s femur was fractured. Hospital employees, concerned that S.C. had been
abused, interviewed Staci and appellant. Both denied knowing how 5.C. received the injury.
Staci testified that appeliant was angry because the hospital made them keep the babies
there overnight for observation.

{77} Staci relayed another incident which occurred in mid-April, sometime after
S.C.'s broken leg. Staci attained employment and worked for a brief period in April 2007,
during which appellant sometimes babysat the twins alone. Staci was at work when

appellant sent her a text message on her cell phone saying "oh my gosh, [S.C.] had an
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accident.” S.C. had a swollen upper lip and her frenulum, the piece of tissue which connects
the gum to the upper lip, was torn. Appellant initially stated that S.C. rolled off the couch.
When Staci expressed doubt about this explanation, appellant opined that the dog may have
pulled S.C. off the couch. Stac testiﬁed that she thought this explanation was odd, and she
found no chew marks on S.C.'s blanket. Following the incident, Staci noticed a popping or
cracking sound in 8.C.'s ribs when she breathed or cried. An x-ray at Urgent Care confirmed
that S.C. had a broken rib.

{{78} Stacialso testified about another incident, the timing of which is not clear from
the record. Stacicame home from work one day and noticed that K.C. had an abrasion-like
mark on his head. Appellant stated that K.C. got the mark from rubbing his head against the
couch. On another occasion, Staci returned home and found that $.C. had a black eye.
Appellant explained that S.C.was Eh her swing and fell forward, hitting her head on the tray of
the swing.

{f179} Staci took the babies to the doctor for their fwo-month checkup on May 15,
2007. After the babies were examined, the staff told Staci that the police were going 1o
escort her to the hospital because the infants showed signs of abuse. Staci called appellant,
who refused to come to the hospital until the detective who was investigating the allegations
had departed.

{80} Following their two-month weliness exam, the twins were removed from the
home by Clermont Children's Protective Services (CPS) and placed into the custody of
appellant's mother Loraine. According to Loraine, since the twins' removal, the same group
of people who were in their lives while they were in Staci and appellant's care had access to
the twins while they were in Loraine's care, appellant being the sole exception. Staci testified

that the twins did not sustain any additional injuries while in Loraine's care.
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{781} Social worker Emily Detrick became involved with the case in Aprit 2007 when
S.C. was brought to the doctor for her broken leg. According 10 Detrick, appellant's
demeanor was flat when she spoke with him and Staci in the hospital. Appellant did not
participate much in the conversation. He answered direct questions, but did not offer any
explanations for how S.C. could have sustained the femur fracture. Following her
investigation, Detrick contacted CPS due to suspected child abuse.

| {82} Andy Baughey, an investigator with CPS, confirmed that the agency opened an
investigation in April 2007 after S.C.'s broken leg was discovered. The day after the twins
were rushed to the hospital following their two-month wellness exam, Baughey informed
Staci and appeliant that CPS would be seeking custody of the twins. Baughey noted that
Staci had an appropriate reaction o the news, including crying and sobbing, while appellant
showed no emotion whatsoever.

{{j83} Investigator Claypool of the Clermont County Sheriff's Office became involved
in the case when the twins' pediatrician contacted the authorities on the day of the weliness
exam. He firstspoke with Staci, who told him she had no idea how the twins were injured. In
speaking with Staci, Investigator Claypool observed that appeliant appeared to be babysitting
the twins every time there was an injury. Investigator Claypool interviewed appellanton May
17, 2007. The second interview, which took place on May 31, 2007, was conducted by
Investigator Lori Saylor.

{5184} During the interviews, appeliantwas relatively candid about his anger problems
and the medication prescribed therefor. Appellant insisted that he was more verbal than
physical when angry. He acknowledged that some of the injuries were sustained by the twins
while he was babysitting them alone, but steadfastly maintained that he did not intentionally

inflict the injuries. Instead, he described a aumber of "accidents” which he thought may have
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accounted for the twins' injuries. For example, he believed g C. sustained the bruise on her
face when she fell forward in her swing. He thought 5 C's broken rib may have resulted from
her falling off of the couch or being pulled off by the dog. He denied ever force feeding the
twins, but admitted to putting a pacifier too far into S .C.'s mouth, causing tears in her frenula.
Appellant did not have an explanation for S.C.'s broken leg or her subdural hematoma.

{5185} Regarding K.C., appellant stated in the interviews that he had no idea how the
infant sustained a wrist fracture. He denied picking K.C. up by the wrist. Appellant was also
unable to explain how K.C. sustained his serious subdural hematoma. He suggested that
K.C. sustained the abrasion-like "rub mark” on his forehead by rubbing his head against the
couch. He also admitted to tossing K.C. approximately two feet onto a recliner when the
infant urinated on the couch during a diaper change.

{fj86} As referenced above, during May 31, 2007 interview, appellant demonstrated a
few moves he did to soothe the babies when they were crying, using a baby doli provided by
Investigator Saylor. Appellant said he would sometimes throw the babies up in the air, but
stated that they did not leave his hands for long, if ever, while in the air. In another of his
moves, appellant would hold the infants up at chest level and let them free fall 0 his knees
and then catch them. Appellant informed the officer that Staci found something on the
internet while searching shaken baby syndrome which suggested that this free fall drop could
have injured the pabies. Investigator Saylor pointed out that none of the doctors said
anything about the babies being shaken. In another of his "soothing” moves, appellant
"rolled the babies head over heels onto the bed" to distract them when they were crying.

{7187} Appeliant also explained a method he would sometimes employ when one baby
was crying and the otherwas sleeping. He would move the crying baby 10 his bedroom, turn

on the television, and shut the door. Upon questioning, appellant stated that the purpose of
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this was to keep the crying baby from waking up the sleeping baby. He later admitted that he
did so to avoid getting angry. Appeila_nt denied ever dropping the babies. At most, he
conceded, he may have snatched them off the couch, tossed them onto the bed, or jerked
them out of their swing too hard when he was frustrated.

{488} The trial-court also heard testimony from Dr. Kathi Makaroff, a pediatrician at
Cincinnati Children's Hospital who evaluates children for physical and sexual abuse. Dr,
Makaroff first examined S.C. on April 6, 2007, At the time, S.C. was 28 days old and had a
fractured femur. Staéi and appellant expressed o the doctor that there was no known history
of any kind of trauma to 5.C. Dr. Makaroff noted that the injury was a type commonly seenin
child abuse victims. While admitting that she could not ruie out S.C.'s fracture as a birth
injury, she opined that the fracture was a very unusual type to sustain from birth. The doctor
also explored and ruled out any conditions that would make S.C.'s bones weaker than usual,

Due to her suspicions of child abuse, Dr. Makaroff referred the case to CPS.

{789} Dr. Makaroff examined the twins again on May 15, 2007 éfter receiving a call
from their primary care physician. The physician was concerned because each of the twins
had a bruise onthe head or face, and K.C.'s head size had greatly increased in a short time.
The state introduced photographs which depicted a few of the twins' injuries. K.C. had two
bruises on his forehead, which Dr. Makaroff opined was not typical for such a young infant
who is not yet mobile. The picture aiso showed K.C.'s abnormally growing head. A CAT
scan revealed that K.C. had a large amount of subdural blood within one of the layers
covering his brain. She noted that the blood was entering into the space between the two
halves of K.C.'s brain, pushing the brain to one side. Dr. Makaroff testified that this type of
injury is commonly considered an inflicted injury, resulting from signifjcant force. She testified

that Staci and appellant provided her with no history of accidental trauma which may have
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accounted for the injury. The examination of K.C. also revealed that he had an arm fracture,
Staci and appellant were also unable to provide any accidental trauma history to explain this
injury.

{§190} X-rays revealed that the frac:ture to S.C.'s femur may have been more severe
than initially thought. The photographs introduced by the state also showed that 5.C. had a
bruise under her eye. Dr. Makaroff noted that 3.C. had a torn upper lip frenulum, as well as
a tear to the frenulum underneath the tongue. The doctor opined that it was not possible for
such a young infant to inflict tears to her own frenula due to her immobility. S.C. alsohada
subdural hematoma that was much smaller than K.C.'s., three rib fractures, and a new lower
leg fracture. Again, Staci and appellant offered no history of accidental trauma to explain
these injuries.

{7191} Dr. Makaroff concluded, toa reasonable degree of medical certainty, that all of
the twins' injuries were inflicted injuries resulting from child abuse. She opined that S.C.
being pulled off the couch by the dog should not have caused a rib fracture. She stated that
the rib fracture could have been caused by appellant squeezing $.C. too hard, but it would
require a large and inappropriate amount of force. The doctor also opined that putting a
pacifier in S.C.'s mouth could have caused the frenula tears, but it would require a large and
inappropriate amount of force. According to Dr. Makaroff, 8.C. falling forward in the swing
and hitting her head on the tray could have caused the bruise, but not the subdural
hematoma. In Dr. Makaroff's opinion, the following actions were not appropriate ways to
handle a one to two-month-old infant, but probably would not be sufficient to cause subdural
hematomas: flipping the baby head over heels onto a bed, tossing the baby into the air, and
tossing the baby onto a recliner. Dr. Makaroff opined that jerking 8.C. up out of a swing

could have caused the femur fracture, but it would require a great deal of force.
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{992} Afterthoroughly reviewing the record, we conclude that appellant's convictions
Were not against the manifest weight of the evidence. As the above demonstrates, thereisa
large amount of credible circumstantial evidence supporting that appeliant knowingly caused
the twins' injuries. Although appellant claims he did not intentionally injure the twins, there is
a significant amount of evidence that speaks to the contrary. Appellant's seemingly innocent
explanations for the injuries suffered by the twins were not credible in view of Dr. Makaroff's
testimony. The jury was free to, and did, reject appellant’s explanations. We find that the
jury did not lose its way in finding appellant guilty of felonious assault, child endangering, and
domestic violence.

{4193} A determination that a conviction is supported by the weight of the evidence is
also dispositive of the issue of sufficiency. See State v. Hinojosa, Butler App. No. CA2003-
05-104, 2004-Ohio-1192, f112. Accord State v. McCrory, Portage App. No. 2006-P-0017,
2006—=th0—6348, 1140, State v. Santana, Cuyahoga App. No. 87170, 2006-Ohio-3843, "ﬂ25;
State v. Wyrick, Licking App. No. 2005-CA-89, 2006-Ohio-1919, J/15; State v. Braxton,
Franklin App. No. 04AP-725, 2005-Ohio-2198, /15, State v. Williams, Lucas App. No. L-02-
1221, 2004-Ohio-4856, §11. Our determination that appellant's convictions are supported by
the manifest weight of the evidence therefore disposes of appellant's sufficiency argument.

{4194} Appellant's fifth assignment of error is overruled.

{995} Assignment of Error No. &:

{f196} "THE TRIAL COURT ERRED AS A MATTER OF LAW BY IMPROPERLY
SENTENCING APPELLANT AS APPELLANT'S CONVICTIONS FOR FELONIOUS
ASSAULT, CHILD ENDANGERING AND DOMESTIC VIOLENCE WERE ALLIED
OFFENSES OF SIMILAR IMPORT.™

{197} Appellant insists that the trial court erred in sentencing him on his convictions
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for felonious assault, child endangering, and domestic violence because these offenses are
allied offenses of similar import under R.C. 2041.25.

{f983 R.C. 2941.25, Ohio's multiple-count statute, prohibits the imposition of
multiple punishments for the same criminal conduct.  State v. Brown, Butler App. No.
CA2009-05-142, 2010-Ohio-324, 7. The statute provides the following:

{199} "(A) Where the same conduct by defendant can be construed to-constitute
two or more allied offenses of similar import, the indictment or information may contain
counts for all such offenses, but the defendant may be convicted of only one.

{§100} "(B) Where the defendant's conduct constitutes two or more offenses of
dissimilar import, or where his conduct resuits in two or more offenses of the same or similar
kind committed separately or with a separate animus as o each, the indictment or
information may contain counts for all such offenses, and the defendant may be convicted of
all of them."

{51101} The Ohio Supreme Court established a two-part test for determining whether
offenses are allied offenses of similar import under R.C. 2941.25. State v. Cabrales, 118
Ohio St.3d 54, 2008-Ohio-1629. The first step requires a reviewing court to compare the
olements of the offenses in the abstract without considering the evidence in the case. id. at
paragraph one of the syllabus. If the court finds that the elements of the offenses are so
similar that the commission of one will necessarily result in commission of the other, the
offenses are deemed allied offenses of similar import and the court must proceed to the
second step in the analysis. 1d.

{102} The second siep requires the court fo review the defendant's conduct to
decipher whether the crimes \&ere committed separately or with a separate animus for each

crime. Id. at 14. If so, the defendant may be convicted of both offenses. 1d. If the
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reviewing court concludes that two offenses are allied offenses of similar import under R.C.
2041.25, the state may elect which of the offenses to pursue on resentencing. State v.
Whifﬁeld, ___Ohio 8t.3d _, 2010-Ohio-2, §24. The trial court is bound to accept the
state's choice and must merge the offenses Into a single conviction for purposes of
resentencing. See id.

{4103} We shall first compare the elements of the offenses in the abstract. Cabrales
at paragraph one of the syllabus. Felonious assault under R.C. 2903.1 1AY(1) requires proof
that the defendant (1) knowingly, (2) caused, (3) serious physical hanm. Domestic violence
under R.C. 2919.25(A) requires proof that the defendant (1) knowingly, (2) caused, (3)
physical harm, (4) to a family or household member.

{f104} In comparing the respective elements of these two offenses, we find that the
offenses are not allied offenses of similar import. The offenses do share the elements of
knowledge and causation. However, felonious assault entails a finding of serious physical
harm committed againstany person, whereas domestic violence distinguishes that the victim
must be a family or household member and requires a lesser degree of harm. We also note
that other courts have determined that the offenses of felonious assault under R.C.
2903.11(A)(1) and domestic violence under R C.2919.25(A) are not allied offenses of similar
import. See State V. Robinson, Logan App. No. 8-08-05, 2008-Ohio-4956, 4q23; State v.
Sandridge, Cuyahoga App. No. 87321, 2006-Ohio-5243, 1132-33; State v. Marshall, Summit
App. No. 22706, 2005-Ohio-5947, 1146-50; State v. Yun, Stark App. No. 2000CAQ00276, 2001
VWL 1082354 at *5.

{105} The elements of child endangering are divergent from the respective
elements of felonious assault and domestic violence as well. Third-degree felony child

endangering under R.C. 2019.22(A) requires proof of (1) a parent, guardian, custodian,
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person having custody or control, or person in loco parentis, (2) of a minor child, (3)
reckiessly, (4) creating a substantial risk to the health or safety of the child, (5} by violating a
duty of care, protection, or support, (6) resulting in serious physical harm to the child.
Notably, this offense requires that the perpetrator be a parent or other custodial figure and
the victim a minor child. Eelonious assault does not specify a corresponding categorization
of the perpetrator and the victim. State v. Cudgel, Franklin App. No. 99AP-532, 2000 WL
256181 at *9. While the domestic violence statue mandates that the victim be a family or
household member, it also does not require the perpetrator to be a parent and the victim a
minor child.

{f1106} Second-degree felony child endangering under R.C. 2019.22(B)(1) requires
proof of (1) racklessly, (2) abusing, (3) & minor child, (4) resulting in serious physical harm fo
the child. Distinguishable from third-degree felony child endangering, the second-degree
offense does not require that the perpetrator be a parent or other custodial figure, butitdoes
require an act which rises to the level of affirmative abuse of a minor child. Cf. Stafe v.
Gargia, Frankiin App. No. 03AP-384, 2004-Ohio-1409, q40.

{107} Once again, second-degree felony child endangering mandates that the victim
be a minor child, a requirement that is noticeably absent from the felonious assault and
domestic violence statutes. We further observe that the mens rea element of both the
second- and third-degree felony child endangering offenses, recklessness, differs from the
mens rea element of the felonious assault and domestic violence offenses, knowledge. |d. at
941, "Although proof of knowledge may suffice to prove recklessness, proof of recklessness
is not sufficient fo prove knowledge." State v. Barton (1991), 71 Ohio App.3d 455, 463-64.

{1108} In addition to the above considerations, we find that the legislature manifested

an intention to serve different societal interests in enacting these three statutes. State v.
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Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, q35-37. The plain language of R.C. 2919.22,
the child endangering statute, reveals that it was designed to protect children under the age
of eighteen years and mentally or physically handicapped children from neglect or harm.
R.C.2919.25 the domestic violence statute, generally protects family o household members
from physical harm. Finally, R.C. 2903.1 1, the felonious assault statute, was more broadly
wrought to protect any person or unborn child, but the harm sustained by the victim must be
serious physical harm.

{4109} Based upon our abstract comparison of the elements of appeliant's
convictions for felonious assault, child endangering, and domestic violence, we conclude that
the elements are not 80 similar that the commission of one of these offense will necessarily
result in commission of the others. Cabrales at paragraph one of the syllabus. Accordingly,
there is no need to proceed fo the second step in the Cabrales analysis, and appellant's
convictions did not violate R.C. 2941.25.

{1110} Appellant's sixth assignment of error is overruled.

{111} Judgments affirmed.

BRESSLER, P.d., and POWELL, J., concur.

This opinion or decision is subject to further editing by the Supreme Coust of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
httQ:H\rw\iw.sconet.state.oh.us!ROD/documentsi. Final versions of decisions
are also available on the Twelfth District's web site at:

B httg:/lwww.twelfth.courts.state.oh.usfsearch 1.asp J
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