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STATEMENT OF THE CASE

Plaintlff-Appellees Robert and Diane Berry (the "Berrys") allege that the law firm

Defendant-Appellant javitch, Block & Rathbone, L.L.P. ("Javitch") fraudulently induced

them to enter a contr•act. This Honorable Court set forth the remedies available to the

Berrys in the seminal case of Fredericksort v. Nye (1924), 110 Ohio St. 459. Where one has

been fraudulently induced to enter a contract, he has three independent remedies:

First, he may affirm the contract into which he had been

induced to enter and sue for his damages for the fraud

perpetrated upon him. Second, he may rescind the contract

itself and bring action to recover back the moneys whichhe has

paid. Third, he may bring an action ... in a court of equity to

obtain a rescission of the contract into which he had been

induced to enter, with incidental relief.

Id. at 468 (emphasis added). The Berrys have elected the first remedy: affirm the contract

and sue Javitch for the fraud perpetrated upon them.

In the action for damages for fraudulent representation which

induced him to enter into the contract, he affirms the contract

and brings his action to recover damages by reason of such

false representations.

Id. at 469 (emphasis added).

The court of appeals' decision reviewed in detail the many complex facts supporting

the Berrys' claims for fraudulent misrepresentation and concealment. See Berry v. Javztch,

Block & Ralh.borae, L.L.P., 2009-Ohio-3067 (8th Dist.). In suminary, the Berrys sued Javitch

in June 2000 for legal malpractice. ]d. at 912. In response to an interrogatory requesting

"each and every" insurance policy whie:h "inay" have covere.d the malpractice, Javitch only



disclosed its policy with Legion Insurance Company ("Legion"), which did not cover the

time period when the Berrys' claim occurred. Id. at q9[ 2, 15. The Berrys and Javitch

entered a consent judgment of $195,000. Id. at 9[ 3. The parties also entered a settlement

agreement, which provided that Javitch would only be responsible for $65,000 of the

judgmcnt. Id. The settlement agreement again sct forth Javitch's representation that

Legion was its legal malpractice insurer. Id. However, the Berrys did not release any

claims. Id. at 1113, 12.

Four years after the consent judgment, the Berrys discovered that Javitch had an

insurance policy with Clarendon Insurance Company ("Clarendon") at the time of the

alleged malpractice. Id. at 9[ 2. After uncovering this second, undisclosed policy, the Berrys

brought this case against Javitch for fraudulent concealment and misrepresentation.

The trial court dismissed the case on summary judgment, without an opinion. The

court of appeals reversed and remanded, after analyzing the facts and applying Ohio law:

There is ample evidence to support that the Berrys justifiably

relied on the representations from Javitch that Legion was the

orrly coverage. While the Berrys realized Legion may not pay

the claim when they settled with Javitch, they were unaware

that there was another insurance company they could pursue.

If the Berrys had known about Clarendon, they may have

declined to enter into the settleanent agreement.

Id. at Q 26 (emphasis added) (finding genuine issues of material fact remain for trial).
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Javitch's appeal to this Honorable Court does not address the question of fraud.

Instead, it seeks to re-write nearly a century of law on the election of remedies in Ohio,

while ignoring critical and undisputed facts in this case.

Setttertteut Agreernents. A settlement agreement is a contract. State ex rel. Petro v.

R.J. Reynolds Tobacco Co., 2004-Ohio-7102 at 1123. If one is fraudulently induced to enter a

contract,lle may elect from those three remedies set forth in Frederickson v. Nye. The $errys

are seeking to affiim the settlenlent agreement and sue for fraud damages: the $130,000

difference between the $195,000 consent judgment and the $65,000 Javitch agreed to pay,

plus interest, costs, attorneys fees, and punitive damages (i.e., fraud-type damages). This

Nonorable Court should affirm thc court of appeals' decision to give the Berrys their day

in court on this recognized claim.

Consertt Judgrnents. A consent judgment is essentially a contractual agreement.

Save the Lake v. City of Hillsboro, 2004-Ohio-4522 at y[ 12 (4th Dist.). Javitch erroneously

argues that the Berrys must seek relief from that judgment under Ohio Rule of Civil

Procedure 60(b)(3).' But the Berrys are not seeking to over-turn the consent judgment or

' Despite Javitch's request that this Honorabte Court take up this appeal in order to

"uphold the well settled policy of favoring prevention of litigation by compromise and

settlement of controversies, and the finality of judgments long defended by Ohio courts,"

(Memo. in Support of Jurisdiction, p. 2; Merit Brief pp. 5-6,12-13,16), Javitch's nlcongruous

Proposition of Law would force the Berrys to set aside the consent judgment and re-litigate

the underlying legal malpractice case the parties settled years ago. This perverse outcome

is not supported by the law or public policy in Ohio, nor the facts of this case.

In truth, Javitch's strategy is simple: If this Court holds that the Berrys' only remedy

for Javitch's alleged fraud is by way of Rule 60(B)(3), Javitch will escape liability altogether.

A motion under Rule 60 inust be made within one year after the judgment. Sirue the

3



to re-open the malpractice litigation. Instead, they are affirming the consentjudgmcnt and

seeking to recover the unpaid batance of that judgment in a separate and independent suit

for fraud. Frederickson v. Nye, supra. ("option one").

Releases. A release is different in character fi-om a settlement agreement or a

consent judgment. Picklesimer v. v. B&O Rd. Co. (1949), 151 Ohio St. 1. Sometimes, the

remedies available to a plaintiff fraudulently induced to enter a release are rnore limited

than those available to a plaintiff who entered a contract. Id. at 4-5. The releasor must

tender back any consideration he received, in exchange for the release, and then he may sue

on the underlying claim. Id. at 7. The Picklesimer requirement to tenderback ONLY applies

if the releasor is seeking to litigate the tmderlying original claim and seek the amount of

damages sustained from the original injury. Id.

Why Javitch would put all its eggs in the Picklesirner basket is inexplicable because

there was no release in this case. Berry at 1112. In fact, the settlement agreement explicitly

stated that "Plaintiff will not release Javitch Block with respect to the amount of the consent

judgment..." Id. at 7 11 (emphasis added). The Picklesimer line of cases, which limits the

Fredericksotz v. Nye election of remedies only in cases involving releases, is not applicable

to this matter. The Berrys did not release any claims, nor are they seeking to pursue the

underlying malpractice claim to determine malpractice-type damages. The Berrys are

seeking to affirm the contract (i.e., enforce the ju(igment rendered in the malpractice case)

Berrys did not discover the alleged fraud until four years after the judgment, their claims

would be time-barred.

4



and recover separately for fraud-type damages (i.e., the difference between the agreed

settlement value and the collected amount).

The court of appeals rejected Javitcli s arguments regarding Rule 60 and Picklesirner:

"We agree with [the Beriys] that Civ.R. 60(B)(3) does not apply in this case because the[y]

were not looking to rescind the settlement agreement, but rather were suing for damages

caused by Javitch's alleged fraud." Id. at y[ 10. The Eighth District quoted and reaffirmed

this Honorable Court's long-standing decision in Frederickson v. Nye explaining the three

alternative remedies available to a plaintiff fraudulently induced to enter into an

agreement. That Eight District's sound legal analysis should be affinned. There exists a

valid cause of action for fraud and genuine issues of material fact remain for trial.'

STATEMENT OF THE FACTS

The Construction Li.tigatioma. ln the 1990s, the Berrys had constrtiction work done

on their home. After a dispute arose between the Berrys and some contractors, the Berrys

retained Javitchto Iitigatethematter. Westfield Insurance Company ("Westfield") insured

some of the defendants in that case and provided them a defense. Shorfly before the trial

of that matter, Westfield invited the Javitch law firm to handle the company's subrogation

2 The Berrys presented ntrmerous facts as well as an expert opinion-which are not

the stibject of this appeal- to overcome Javitch's motion for summary judgment.

5



work in northeast Ohio. Javitch wanted Westfield's business more than it wanted to

contnlue to represent the Berrys, so it improperly withdrew from representing them.

1 Ete Malpractice Suit. The Berrys retained new counsel to complete the construction

litigation. Their new counsel also advised them that they had a prima facie case of legal

malpractice against Javitch for its improper conduct during the construction litigation and

put Javitch on notice of the claim with a letter:

[We] have advised the Berrys that they could prosecute a claim

against your firm .... We respectfully suggest that you put

your firm's malpractice insurance carrier on notice.

Berry at 117 (quoting August 26, 1999, letter from Berrys' counsel to Javitch).

'The Berrys sued Javitch for legal malpractice. During discovery, the Berrys issued

a standard interrogatory to Javitch regarding its insurance coverage:

State the name of insurer, type of policy/policies, policy

number/numbers, and the limits of coverage of each and every

insurance policy that may cover your alleged liability in this

action, including umbrella covei'age.

Id. at `I[ 1(quoting Interrogatory No. 4). Javitch only disclosed the Legion policy. Id. In

fact, in a supplemental answer, Javitch again stated that Legion was its only insurer. (See

Appendix, p. 1, Supplemental Answer of Defendants to Plaintiffs' Interrogatories.)

Although Legion initially provided a defense, it later denied coverage and withdrew its

defense. Id. at 13.

T7ie ConsentJudgtnent & Settlement Agreen2ent. Javitch and the Berrys negotiated

a unique settlement arrangement due to the apparent unavailability of insurance coverage:

6



WHEREAS, Javitch Block has legal malpractice insurance

coverage which the parties both agree applies to the allegations

made by the Berrys, and Javitch Block's insurer, Legion

Insurance company, has denied coverage and refused to

defend Javitch Block in this matter ...

(Javitch Supplement, p. 90) (emphasis added). There were four parts to this settlement

arrangement: First, the parties entered a consent judgment for $195,000. (Id. at 94). Second,

the parties agreed that Javitch would only be responsible for $65,000 of the judgment. (1d.

at 91). Third, the parties would work to obtain the remaining $130,000 of the judgment

from Legion. (Id. at 91-92). Fourth, the Berrys would execute a release in the future when

the judgment had been satisfied. (Id. at 92). The judgment was never satisfied, thus the

Berrys did not release lavitch of futlue claims. Ber•ry at 91'111-12.

The TrutDa is Revealed. Legion continued to deny coverage and prevailed in the

coverage dispute. Since Javitch was apparently uninsured, the Berrys sought compensation

from the Ohio Guaranty Fund. The Fund replied that the Berrys had not exhausted all of

Javitch's insurance coverage: Javitch had insurance with Clarendon at the time of the

alleged malprac6ce.

J avitch had never disclosed the Clarendon policy to the Berrys, not even in response

to Interrogatory No. 4, srahich requested "each and every" policy that "may" provide

coverage - a standard request in Ohio. (See Appendix, p. 4, Affidavit of W. Craig Bashein.)

Nor was the Clarendon policy disclosed in the supplemental answer to the interrogatory.

7



(See nppendix, p. 1). Javitch's duplicity was exposed in the Eighth District's opinion

review of the facts:

Interestingly, on the same day the interrogatory was

supplemented, Javitch, through its attorney, sent a letter to

Clarendon stating, "We are hereby putting you on notice of
a claim which may be covered by your policy because of

events occurring during your policy period which allegedly

constituted a claim."

Berry at y[ 21 (emphasis added).

Drunlg the litigation (i.e., interrogatories) and settlement (i.e., agreement) of the

malpractice case, Javitch misled the Berrys into believing Legion was the only insurance

coverage available to satisfy the judgment. Javitch fraudulently concealed - in two sworn

interrogatory responses - the Clarendon policy. Javitch continued its fraud upon the

Berrys through additional representations and statements in the settlement agreement:

"Javitch Block has legal malpractice coverage ... and Javitch Block's insurer, Legion

Insurance Company, has denied coverage. ..." (Javitch Supplement, p. 90.)

I his Actioit for Fraud. It took four years for Javitch's fraud to be uncovered. Once

the Berrys discovered the fraud, they filed a new case, separate and distinct from the

malpractice action, alleging fi-audulent and negligent misrepresentation and concealment.

Javitch i-noved for suminary judgment, arguing there were no issues for trial and that it was

entitled to judgment as a matter of law because the one-year limitation imposed by Rule

60 had expired. Apparently, Javitcll s theory of the case was that the Berrys had to first set

aside the consent judgment in the underlying malpractice case before seeking any relief.

8



'I'he Eighth District rejeeted Javitch's arguments, held that Rule 60 does not apply

to this case, and recognized that the Berrys had chosen to pursue the first remedy afforded

by this Honorable Court in Frederickson v. Nye. The court of appeals understood that the

Berrys were not seeking to upset the consentjudgment, nor were they seeking malpractice-

type damages. The Berrys are affirining the agreement and seeking, as fraud-type

damages, the unpaid balance of the consent judgment. The Berrys are not seeking to re-

litigate claims and have a jury determine the underlying damages for legal malpractice.

TFtis Appeal. Javitch has set forth a peculiar proposition of law dealing with

"releasors" which is drawn from Picklesinier. But Tavitch does not - and cannot - point to

a release in this case, which would make the Berrys "releasors" subject to Picklesimei's

limitation on the Frederickson v. Nye rule on the election of remedies. At best, Javitch's

Proposition of Law asks this Court to overrule FredericJcson v. Nye and hold that settlement

agreements are not contracts which can be affirmed before suing for fraudulent

inducement. This proposed holding has no basis in Ohio law or public policy.

T'he decision of the court of appeals to give the Berrys their day in court, on a case

of fraud, is firmly grounded in this Honorable Court's unquestioned precedent of

Frederickson v. Nye and the law on the election of remedies applicable to all contracts in this

state. The Eighth District's holding should be affirmed.

9



ARGUMENT

Near the end of this brief, the Berrys submit their own Propositions of Law, which

will re-affirm and clarify Frederickson v. Nye. First, however, Javitdl's Proposition of Law

must be re'ected. It asks this Honorable Court to depart dramatically from precedent and

write a new law on the election of remedies.

Javitch's Proposition of Law:

Where a tort claim is released by execution of a settlement agreement and

consent judgment entry and the releasor desires to recover more than

anyone has paid or agreed to pay for the release, the releasor of that tort

claim may not pursue a separate action for fraud in the inducement of the

release, but must seek relief from the consent judgment and rescind the

settlement agreement.

Ths proposed holding suffers from three fatal flaws: (1) a serious tnisapplication of

the law on the election of remedies; (2) a grievous mistake alleging the facts of the Berrys'

case; and (3) a fundamental misunderstanding of the nature of the Berrys' claims for fraud

andthecontractdamagessoughtinthiscase. AcceptingJavitch'sproposedholdingwould

result in an absurd and unjust outcome: the consent judgment would be over-turned; the

Berrys forced to pay Javitch $65,000; the parties compelled to go to trial on the malpractice

case; and Javitch would escape all consequences for its alleged fraud, including its

admission that the underlying malpractice case should settle for $195,000.

10



I. The Law of Election of Remedies

A party who has been fraudulently induced to enter a contract he would not have

entered absent the fratid can elect from three remedies prior to trial. T'rederickson at 468.

First, he can affirm the contract and sue for fraud-type damages. Second, he may rescind

the contract and try to recover on the underlying matter. "fhird, he may bring an action in

equity to obtain rescission and recover incidental relief. Id. 'These three remedies have

been available to plaintiffs, like the Berrys, for nearly a century.

For example, in Colvenbach v. McLazighlin,1982 Ohio App. LEXIS 13569 (11th Dist.),

the plaintiffs purchased a building from the defendant, who represented its value was

$50,000. In reliance upon this representation, the plaintiffs agreed to a contract to purchase

the building for that amotmt. Id. at *1. After paying $37,500, the plaintiffs leai7led the

property was only worth $35,000, so they ceased making payments and filed an action for

fraud, seeking the alternative remedies of contract compensatory damages or rescission

and litigation of the underlying matter. Id. "Before the start of trial, plaintiff made an

election of remedies to maintainthe contract and seek compensatory damages." Id. at ""1-2.

The court of appeals properly followed Fredericksora and recognized that this was an

appropriate election of the first alternative remedy. Id. at *34.

The Berrys' case is no different. They were led to believe there was potential to

recover the balance of the consent judgment from Legion, who it was thought was

unjustifiably denying coverage. The Berrys relied on Javitch's representations abotlt

11



Legion when they agreed to accept less than the full amount of the consent judgment. Had

the Berrys known that Clarendon provided coverage at the time of the malpractice, the

Berrys would not have agreed to accept anything less than the full amount of the consent

judgment. The Berrys now are electing the first alternative remedy set forth in Frederickson

v. Nt/e: affirm the contract to settle the case for the contract amount set forth in the consent

judgment, and sue for fraud-type damages (i.e., the difference between the consent

judgnient and the agreement to accept less froin javitch). The Eighth District below

followed Frederickson and Cotvenbach and approved of the Berrys' election of remedies.

That decision should be affirmed.

Javitch argues that because this was a settlement and judgment of a tort claim,

somehow the election of remedies afforded to victims of fraud by Ohio law is limited to

Rule 60(B)(3) alone. 1-lowever, every case cited for Javitch in support of its Proposition of

Law involves two things not present in this case: (1) a release and (2) a plaintiff seeking to

litigate and determine tort damages on the underlying claim. The Berrys and Javitch did

not enter into a release, nor are the Berrys seeking to litigate and determine damages on

the underlying malpractice claim. The Berrys have properly elected to affirm the contract

and sue "for damages counsed by Javitclz s alleged fraud" Berry at 110.

A recent case out of the Ninth District held that even if a release does exist, a plaintiff

who is not seeking damages on the released claim can affirm the release and sue separately

for fraud damages under Frederickson v. Nye. (See Sunima Health System v, Viningre (2000),

12



140 Ohio App.3d 780.) Since the Berrys - who did not even give Javitch a release - are not

seeking to litigate and determine malpractice damages, they can pursue a fraud action

without disrupting the consent judgment, rescinding the settlement agreement, or

tendering back the $65,000.

In Sumntn, the plaaitiff was a young woman named Nancy who had a Pap test

performed at one of Summa's clinics. Nancy was told the results of the test were normal,

but Summa later realized the test actually showed unusual cells that required careful

monitoring. Id. at 785. Ultimately, Nancy required a total hysterectomy. Summa's risk

manager offered to settle Nancy's potential malpractice claim for $20,000 and the payment

of her medical bills, in exchange for a release. Id. at 785-786.

Summa'later stied Nancy for $13,000 in unpaid medical bills. Nancy counterclaimed

for fraud regarding the settlernent (i.e., that Nancy should not be responsible for any

medical bills). Id. At trial, the jury returned a verdict in Nancy's favor for "$10,000 in

compensatory damages, $30,000 in punitive damages, and attorneys fees as darnages on

the fraud claim." Id. These damages were not malpractice-type damages - they did not

relate to the underlying claim; these were contract and fraud-type damages. Nancy was

affirming the contract (i.e., settlenient agreement) and suing for fraud damages on the

contract.

Sununa filed for JNOV and appealed the trial court's denial of that motion, arguing

Nancy had failed to tender the $20,000 consideration for the release back before purstring
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her cotinlterclaim for fraud. lcl. This is precisely the argument Javitch has made in this

appeal. 'I'he Ninth District Court of Appeals affirmed the trial court:

Summa cites [the same cases javitch does here] where the party

releasing her tort claim later desires to pursue the claim despite

the release. In such cases, courts have held that the party must

at a minimum return the consideration paid in exchange for the

release. See, e.g., Shallenberger v. Motorists Mut. Ins. Co. (1958),

1 b7 Ohio St. 494. However, Summa's reliance on such cases is

misplaced. Nancy is not seeking to vacate the release so she

can sue Summa for malpractice. Rather, she has sued

separately for fraud.. . .

Nancy was not obligated to return the consideration because

she did not seek to void the release. Rather, she sues for

damages that resulted from Summa' failure to honor the

settlement.

Td, at 789 (recognizing the cost of legal counsel was a damage resulting from the fraud)

(emphasis ad(ied).

Both Sunima and the appellate court in this case properly applied the law on the

election of remedies established by this Honorable Court inFrederidcson v. Nye. Both courts

understood that Pidcleshner and Shallen-berger establish an extremely limited exception to

the remedies available to the victims of fraudulent inducement: only when the plaintiff is

(] ) seeking to void a release and (2) sue on the underlying action, then tendering back is

necessary. Neither Nancy nor the Berrys (who, again, did not even enter a release) are

seeking to set aside a release, settlement agreement, or judgment. Both Nancy and the

Berrys settled their malpractice cases. The issue in both cases is the good faith of the other

party to the settlement agreement. Where the other party (even a releasee) has
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fraudulently induced the settlement, the plaintiff may seek to affirm the agreement and sue

for contract and fraud-type dan-ages. Id., accord Frederickson at 648 ("option one").

The court of appeals below confirmed that "option one" was available to the Berrys

as alleged victims of fraudulent inducement. This was a proper application of the hundred

year-old law of election of remedies in Ohio and shotild be affirmed.

11. Javitch's Cases Are Not On-Point

The case law cited in Taviteh's merit brief are dissimilar in three critical respeets from

the Frederickson, Colvenbaeh, Si.tmma, and Berry v. Javitch decisions. First, in Javitch's cases,

the written agreement the plaintiffs were fraudulently induced to enter was a release of

claitns. Conversely, there is no release in this case; only a consent judgment and a

settlement agreement, which are ordinary contracts. Second, in Javitch's cases, the plaintiff

sought to re-open a released claim. The Berrys are not seeking to open their malpractice

claim; they are affirming the contract and suing separately for fraud. Third, in Javitch's

cases, the plaintiff was seeking to litigate and have a jury determine the damages

recoverable on the released claim. The Berrys are not seeking malpractice-type damages

(i.e., damages incurred as a result of Javitch's conduct during the construction litigation);

they are seekingfraud-type damages (i.e., damages incurred as a result of Javitch's conduct

related to the settlement agreement and consent judgment).

In Picklesimer, this } lonorable Court set forth a very liinited exception to Frederickson

v. Nye's law on the election of remedies: "[1]f a person executes a release and afterward
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seeks to avoid its effect ... lie must first restore the stattis cltto by restoring, tendering, or

offering to restore what he has received in return for the release." 151 Ohio St. at 6. There

is no release at issue in the Berrys' case and they are not seeking to avoid the effect of the

consent judgment. Furthermore, the Pieklesimer exception giily applies if the new action

seeks to litigate the underlying tort claim: "(A] study of his amended petition disclosed

specification of negligence and allegations as to personal injuries, pain, suffering, and loss

of wages resLtiting tllerefrom. Therefore, although the plaintiff has injected the matter of

fraud, the original basic elements of his case... remain unchanged." Id. at 9-10. The Berrys

new complaint does not include specifications of malpractice or allegations as to

malpractice-type damages. The Berrys have not merely "injected" fraud into their orign- al

claim. The Berrys have resolved the original legal malpractice. claim and brought a

separate and independent action under Frederickson v. P^ye to affirm the contract and sue

for fraud damages perpetrated upon them.

In Shallenberger, it was also "apparent that the damages sought for the defendant's

fraud would necessarily represent in substance the damages for personal injuries" on the

underlying claim. 167 Ohio St. at 496. I'herefore, this Court applied the Picklesivner

exception. But the Berrys $130,000 in fraud damages do not represent their alleged

malpractice damages, which are unliquidated and would require a jury to assess them (and

perhaps the construction litigation upon which the malpractice case was based). The
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Berrys fraud damages are determinable from their agreement, with reference only to the

consent judgment, and from the agreed value of the legal malpractice claim by the parties.

The Picklesimer exception is extremely limited, as there are even some cases

involving releases which do not fall under it. See, e.g., Summa. Indeed, a separate action

for fraud is allowed where "there has been some fraudulent representation as to the value

of the consideration paid for the release or the value of what the releasor was to receive."

Sliallenberger at500 (emphasis added). Setting aside for the moment the difference between

releasors and non-releasors, the Berrys were defrauded as to the value of what they were

agreeing to accept in lieu of the entire consent judgment. They believed there was a

reasonable basis of recovery tl-trough Legion, since Javitch represented that Legion was the

appropriate carrier in interrogatory responses and in the settlement agreeinent. If the

Berrys had known the truth - that the Clarendon policy applied at the time of the alleged

malpractice - they would not have agreed to accept only $65,000 of the $195,000 judgment.

The damages sought in this fraud case, therefore, represent "the difference between

the actual value of what the plaintiff received and the value which the amount received

would have had if the amount received had been as represented." Id. at 500-501. In

coming to this conclusion, this Court cited Galvestota, Haa-risburg & Satt Antonio Ry. Co. v.

Walker (1920),110 Tex. 286, which is more similar to the case sub judice than anything cited

by Javitch. In Galvestou, a releasor who had been nlduced to accept notes in settlement of

a tort claim, based on a representation that the maker of the notes was solvent, was allowed
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to recover in an aetion for deceit for the difference between the face amount of the notes

and their value, when it was discovered the maker was insolvent.

Finally, in Haller v. Borror Coriz (1990), 50 Ohio St.3d 10, this Court confirmed that

actions to set aside a release are barred unless fraud is shown and any consideration

received for the release is tendered back. This holding has no bearing upon the. present

controversy. 'I'he Berrys' case does not nlvolve a release and they are not seeking to set

anything aside to re-open the underlying legal malpractice case.

All of the other cases cited by Javitch involve (a) a release, (b) a plaintiff who is

attempting to re-litigate a settled matter, and (c) a plaintiff seeking the types of damages

associated with the underlying matter: Stone v. City of Rocky River', 1985 WL 8539 at *1 (8th

Dist.); Maust v. Barak One Coltim.bus (1992), 83 Ohio App.3d 103,105-107 (10th Dist.); Pfzzino

v. Lig7itv2ing Rod Miet. Ins. Co. (1994), 93 Ohio App.3d 246, 247-249 (8th Dist.); Weisman v.

Blanshilrl, 2008 Ohio 219 (8th Dist.). As Weisnian makes clear, this line of cases only related

to "the law in Ohio govenling releases" and not circurnstances such as the Berrys' fraud

claims. Id. at y[ 37.

(see chart on next page)

18



Case Release Underlying Claim Darnages Sought

Picklesimer Yes Negligence Negligence dainages

Shallenberger Yes Negligence Negligence dainages

Haller Yes Employment Employment damages

Stone Yes § 1983 § 1983 damages

Maust Yes Employment Employment damages

Pizzino Yes Negligence Negligence damages

Welsman- Yes Em lo ment Em lo yment dama es

Summa Yes Medical Mal ractice Fraud damages

Colvenbach No Real Estate Fraud damages

Berry v. Javitch No Legal Malpractice Fraud damages

Sister Courts Agree: The Berrys May Affirm and Sue for Fraud. As the Iowa

Supreme Court explained, "Although we have never [before] considered whether the

traditional election of remedies doctrine of contracts applies to settlement agreements, we

observe mostjurisdictions who have considered the issuepermit a defrauded party to elect

their remedy between rescission and an irtdependent action for damages." Phipps V.

Winneshiek County (1999), 593 N.W.2d 143,146 (emphasis added) (citingMatsuarra v. Alston

& Bird (1999), 166 F.3d 1006 (9th Cir.); Sade v. Northern Natural Gas Co. (1973), 483 F.2d 230,

234 (10th Cir.); Aatorriobile t_Inderwriters, Inc. v. Rich (1944), 222 h1d. 384; Ware v. State Farm

Mut. Auto. Ins. Co. (1957), 181 Kan. 291; Bilotti v. Accurate Forming Cop. (1963), 39 N.J. 184;

Porice v. Pulls (1986),104 N.M. 280); Rochester Bridge Co. v. MeNeill (1919), 188 h1d. 432 ("It

is a well-established rule that where a release of a cause of action is procured by fraud the
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defrauded party may choose any one of three [Frederickson P. Nye] remedies ... he may

waive his right to rescind and sue to recover any damages suffered by reason of the

fraud perpetrated upon him"); see also The Requirement of Restoration in the Avoidance

of Releases of Tort Claims (1956), 31 Notre Dame Lawyer, 629, 673-680; 5 Williston on

Contracts (Rev. Ed.), 4266, § 7 524.3

The New York Court of Appeals explained that, in such cases, the entry of judgtnent

is nlerely an incident of the fratrd which was perpetrated outside the action. Ross v. Preston

(1944), 292 NY 433. See also 37 Am.Jur.2, Fraud and Deceit, § 488, p. 676: "It has been held

that a judgment or decree entered in accordance with the settlement of a claim does not bar

an action for damages resulting from fraud where the wrongdoer fraudulently conceals

his wrong from the injured person." See also Id. at § 32: A party who has executed a release

or settlement based upon fraud has several potential remedies: (one among them] affirm

the agreement and bring an action to recover damages for fraud.

The case of Exotics Hazoai i-Kona, Inc. v. E.L du Pon t de Nern o rrrs & Co. (2007),116 Haw.

277, contains an excellent analysis of the law of election of remedies in the context of

settlement agreements, with great reference to the majority trends in the United States:

3 The election of rernedies setforth by this Court in Frederickson v. Nye has been almost

universally adopted by every jurisdictioil in the country. In addition to those referenced

here, see also, e.g., E.I. dza Pont DeNeanoarrs & Co. v. Florida Evergreen Foliage (2000), 744 A.2d

457 (Del.); Allstate Ins. Co. v. Walker (1991), 583 So.2d 356 (Fla.Dist.Ct.App.); Roth v. La

Societe Anonynie Turborneca France (2003), 120 S.W.3d 764 (Mo.); Slotkin v. Citizens Cas. Co.

(1979), 614 F.2d 312 (2d Cir.); Minazek v. Libera (1991), 86 N.W. 100 (Minn.).
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• Settlement agreements are simply a species of contract and thus are govetned by

principles of contract law. Id, at 288.

• Basic contract prnrciples provide an election of remedies when one has been

fraudulently induced to enter a contract, including affirming the contract and suing

for expectation damages. Id.

• A tiny minority of courts have limited a defrauded plaintiff to the remedy of

rescissionwhen he is seeking the speculative damages of his underlying claim. Id.

• The vast majority of courts have more properly reasoned that defrauded tort

plaintiffs may affirm a settlement agreement, retaining the benefits, and seeking

damages. Id. at 291 (citing with great favor DiSabatino v. U.S. Fidetly & Gacaranf-y Co.

(1986), 635 F.Supp. 350 (D.Del)).

Finally, the case of Siegel v. Williams (2004), 818 N.E.2d 510 (Ind.App.), is directly on-

point. Marjorie Williams hired attorney Siegel to represent her in a medical malpractice

action. Siegel failed to file a 180-day notice of claan as required by Indiana law as a

prerequisite to a civil action, so Marjorie settled her claim with the hospital for a nominai

sum. She then sued Siegel for malpractice and the case went to trial. During trial, Siegel

offered Marjorie $25,000, statnlg that it was all he had because his wife had taken all his

money in his divorce, and if the jury's verdict was any more than that, he would simply

declare bankruptcy. This induced Marjorie to settle her claim and judgment was entered.
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Years later, Siegel admitted that he could have paid $300-, $400-, or $500,000 to settle

the malpractice case, but had "pulled one over" on Marjorie and gotten away with paying

much less. After learning of this fraud, Marjorie sued Siegel. He tnoved to dismiss tntder

the Indiana equivalent of Rule 60-the same defense Javitch would raise in this case-mis-

characterizingMarjorie'snewclaimasanattackonthesettlementandjudgment. Marjorie

argued that she was not attacking the judgment but instead instituting a separate and

independent action for fraudulent inducement.

The court held that Marjorie had an election of remedies, including standing tipon

the contract and seeking damages. Id. at 514. A plaintiff "can keep what he has received

and file suit against the ones perpetrating the fraud and recover such amounts as will

make the settlement an honest one." Id. (emphasis added) (quoting Antomobile

Under7uriters, Inc. v. Rich (1944), 222Ind. 384).

In sum, the law of election of remedies across this country is well harmonized: a

party fraudulently iiiduced into a contract has the option of affirming the contract and

suatg for fraud. The vast majority of courts have held that this option remains available

to a plaintiff even if the contract entered into was a settlement and consentjudgment. And

courts that have specifically addressed cases with similar factual circumstances (and

defenses) have agreed with the Berrys: they may affirm and sue for fraud.
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111. Javitch's Proposition of Law Must Be Rejected

Javitch's proposed holding does not take into account the fundamental factual

differences between the Berrys' case and those of the plaintiffs in the Picklesimer line: (1)

The Berrys did not execute a release; (2) they are not seeking to rescind a release; and

(3) they are not seeking to litigate and recover damages on the legal malpractice case.

The appellate courts in Sumina and ColvenGach understood these critical differences

and agreed that a plaintiff who is fraudulently induced to enter into an agreement can elect

to affirm that agreement and sue separately for fratid-type damages under Frederickson v.

Nye ("option one"). The court of appeals in this case understood this as well. Tlierefore,

the Eighth District's decision should be affirmed, as follows:

The Berrys' Proposition of Law No. 1:

One who alleges he was fraudulently induced to enter a consent judgment

and settlement agreement may elect from those remedies set forth in

Frederic)cson v. Nye (1924), 110 Ohio St. 459.

The Berry's Proposition of Law No. 2:

One who elects to affirm an agreement or judgment and sue for fraud

damages under Frederickson v. Nye (1924), 100 Ohio St. 459, does not have

to tender back any consideration he received for the agreement or

judgment before bringing a suit for fraudulent inducement. See Sumnta

Ijealth Sys. v. Viningre (2000), 140 Ohio App.3d 780, 785 (9th Dist.), and

Colvenbach v. McLaughlin, 1982 Ohio App. LEXIS 13569 (11th Dist.).

These proposed holdings re-affirm long-standing precedent on the clection of

i-emedies available to victims of fraudulent induceinent. They also take into account the

pivotal factual differences between Berry v. Javitch-a case akin to Frederickson, Sunsrna, and
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Colvend7ac)z - and the cases cited by Javitch, which all deal with the Picklesiaver exception for

releases and attempts to re-open and litigate the underlying original claims. 'This case does

not nlvolve a release; it does not involve an attempt to set aside a release; and it does not

involve a request to litigate damages on the underlying case or have a jury determine those

damages. 'This case involves a consent judgment which is unqtiestioned. Indeed, the

Berrys are seeking to enforce (i.e., affirm) the consent judgment, thus no relief need be

sought under Rule 60(B)(3).

If the measured and germane holdings proposed by the Berrys are rejected in favor

of Javitch's mistaken and mis-matched Proposition of Law, the Berrys' only recourse - and

Javitch's only conseqtlence - for the fraudulent misrepresentations regarding insurance

coverage would be to over-turn the consent judgnent, rescind the settlement agreement,

and the Berrys would have to sue rn1 the legal malpractice case, which was settled years

ago. IIow this outcome would advance the interests of settlement, compromise, and

finality of judgment is beyond logic and reasonableness.

CONCLUSION

This Court should adopt the Berrys' proposed holdings, which will result in a just

outcome supported by long standing Ohio Supreme Court precedent: the Berrys will have

an clection of remedies for Javitch's alleged fraud; the settlement of the legal malpractice

case will be respected; the finality of the consent judgment enforced; and the Berrys will

proceed to trial against Javitch on the limited claini of fraudulent misrepresentation and
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fraud darnages. If the Berrys prevail, they will seek $130,000 in "damages for the fraud

perpetrated" upon them, Fredericlcsozz v. Nye, supra., as well as punitive darnages and fees

as a conse(luenc"e for Javitch's fratid.

The court of appeals' decision below achieves this just and lawful result. The Eighth

District's decision should be affirntied.
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IN THE COURT OF COMMON PLEAS
CiJYAHOGA COUNTY, OHIO

ROBERT BERRY, et al.

Plaintiffs

JAVITCgI, BLOCK, EISEN &
RATHBONE, P.L.L., et al. ,

Defendants

CASE NO: 409418

JUDGE JOHN SUTULA

ANS
DEFENDANTS JAVITCIL BLOCKe
EISEN & RATHBONE MICHAEI,
LINN AND VICTOR JAVITCH I O
PLAINTFFIS' INTERROGATORIES

Defendants Javitch, Bloelc, Eisen & Rathbone, Michael Linn and Victor Javitch provide

the following supplemental answer to one of plaintiffs' interrogatories.

4. State the name of insurer, type of po5.cy/policies, policy number/numbers, and limits of

coverage of eaoh and every insurance policy that may cover your alleged liability in this action,

including umbrella coverage.

^,rFnmr+n AN4WER:

Since providing our original answer to this interrogatory, we have been advised by

representatives of Legion Insurance Company that there is no coverage for plaintiffs' elaim.

ALAN M. PETROV (0020283)
JENNIFER L. McKEEGAN (0068490)
1501 Euclid Avenue
7th Floor, Bulkley Building

OF COUNSEL: Cleveland,
OH 44115

(216) 241-5310
GAT LAGIIER SAARP, Attorneys for Defendants
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& NORMAN 3avitch, Block, Eisen & Rathbone, P.L.L.,

Victor Javitch and Michael D. Linn
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SERVICE

A copy of the foregoing has been mailed this^ day of October, 2001, to the following:

Paul Grieco Christopher DeVito

The Landsla'oner Law Firm, Ltd. Morganstern, MacAdams &
55 Public Square, Suite 1040 DeVito Co., L.P.A.
Cleveland, Ohio 44113-1904 1406 West Sixth Street, Suite 400

Attorney for Plaintiffs Cleveland, Olrio 44113
Attorney for Plaintiffs

. PETROV (00202
R L. McKEEGAN '0068490)

Aitarfneys for Defendants
Javitch, Block, Eisen & Rathbone, P.L.L., Victor

Javitch and Michael D. Linn
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,rsTATE OF OHIO ) SS. VERIFICATION

COUNTY OF CUYAFIOGA

Victor Javitch anci Michael I.inn, individually and on belialf of Javitch, Block, Eisen &

Rathbone, being first duly sworn, depose and say that they have read the foregoing answer to

interrogatory and it is true as they verily believe.

SWO131et TO BEFORE ME and subscribed in my presence this Zy day of October,

2001.

NOTARY PUBLIC



S-rATE OF OHIO

COUNTY OF CUYAHOGA
ss: AFFIDAVIT

Now comes affiant, W. CRAIG BASHEIN, who having been duly sworn, states and

avers as f®ilows:

1. 1 am an attoFney admitted to praatioe law )n all courts of the Sfate of Ohio.

f have been a member of the Bar of Ohio since 1986 and have at all times been in good

standing.

2. 1 am also admitted to practice in the United States bistrict Court, Northam

Districtof Ohlo (1986); the UnPted States Court of Appeals forthe sixth Circuit (1988); and

the Urrrted States Supreme Court in (1999).

3. I am the Managing Partner of Bashein & Bashein, located atTerrrtinal Tower,

50 Public Square, Cleveland, Ohio 44113. My practice areas and areas of expertise

include class action litigation, intentional tort, medical negligence, personai injury,

commercial litigatien, products liability, employment, bad faith litigation, insurance law, and

appellate prdctice.

4, 1 graduated from The Ohio State University, College of Law in 1986 as a

member of the Orderof the Coif, and a racipient of the AmeriGeT1 Jurisprudence Award for

Excellence in the Study of Law.

5. I was recognized as one of Ohio's top 10 attomeys In 2001 by Ohio Lawyers

Weekly, a statewide publication,

6. I am board certified in civil triai advocacy by the National Board of 7rial

Advocacy, 1 am a member of the Cleveland and Ohio State Bar Association5, the Ohio

Association for Justice, theAmerican Association forJustioe, and the ClevetandAcademy



of 7'rial Lawyers. I serve on the Board of'frustees for the Cleveland Academy of Trial

Attomeys and the Ohio Association for Justice, I have tried more than 150 jury trials,

Including cases invalving catastrophic injuries and death.

7. 1 have personal knowledge of the faCts and issues concerning the matterof

RobertBsrrp, et at, v. 3avitch, Block & Rathbone from my review of the faats, documents,

pleadings, swom deposition testimony and exhibits, and my experience and expertise in

similar matters.

8. Based upon such personal knowledge,l have rendered certain oplnlonswith

regard to relevant issues in the Berry case.

9. My expert oplnlons and basis for such opinions are further set forth in my

report attached hereto and incorporated herein.

FURTHER AFFIANT SAYETH NAUGHT.

W. CRAIG BA

SWORN TO before me and subscribed In my presence this 2Z day of June

2007.

NOTARY PUBLIC
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2 uf 2 DOCUMENTS

JAMES W. COLVENBACH, et al., PlaintilT-Appellants, -vs- ROBERT A.

MeLAUGHLIN, et al., l)efendant-Appellees

NO. 1082

COURT OF APPEALS, ELEVENTH APPELLATE DIS7'RICT, ASHTABULA
COUNTY, OHIO

1982 okio App. LEXIS 13569

June 18, 1982

COUNSEL: [*1] Robert S. Wynn, 6 Lawyers Row,

JelTerson, Ohio 44047, ATTORNEY FOR

PLAINTIFFS-APPELLANTS

Gaiy Leo Yost, Two Lawyers How, Jcfforson, Ohio

44047

John G. Cardinal, 4203 Main Avenue, Ashtabula, Ohio

4404, ATTORNEYS FOR

DEPENDANTS-APPELLELS

JUDGES: COOK, J., DAHLING, J., concur

OPINION BY: ROFSTLTTER, P. I.

OPINION

OPTNION

Plaintiff-appellants put'cliased a building in Rock

Creek, Ashtabula County, froni defendant-appellees.

Defendants represented the market value of the building

to be $50,000, which was also their asking price, and

allegcdly rcpresentcd that the building had been

appraiscd. Plaintiffs, in reliance on defendants'

representations and without getting thcir own appraisal,

signcd the contract to purchase the building for $50,000.

Plaintiffs later detennined that thc propeity was

wor'tb $35,000. After paying S37,500 of the purchase

price, plaintiffs ceased making paynients and filed this

action, alleging fraudulent misrepresentatlon and seeking

alteniative reinedies of rescission or compensatory

damages. Dcfendants counterelaiined for foreclosure.

Before the start of trial, plaintiff inade an election of

reinedies, clecting to niaintain the contract ancl seek

coinpcnsatory 1*21 damages. Following trial, the jury

rcturned the verdict for the defendant "due to lack of

clear und convincing evidence;' according to the verdict

form. The Court entered judgment on the verdict for the

defendants on April 27, 1981. Pn June 29, 1981, the

Court entered judgment for defcndants on the

counterclaim.

On May 27, 1981, plaintiffs appealed the judgment

on the verdict cntered April 27, but the appeal was

dismissed for lack of a final, appealable order bccause of

the pending counterolaim. Plaintiffs again appealed on

July 29, 1981, after judgment was entered on the

counferclaim.

Plaintiff-appellants present two assignmmnts of error:

1. THE COURT ERRED AS A MATTER OF LAW

IN INSTRUCTING TIIE JURY THAT THE BURDEN
OF PROOF APPLICABLE TO APPELLANTS' CLAIM
WAS CLEAR AND CONVINCING EVIDE.NCE.



1982 Ohio App. LEXIS 13569, *2

2. THE COURT ERRED IN PsXCLUDING THE
EXPERT 7'ESTIMONY OF DANIEL XAPUDJIJA

AND RAY MAJILA.

The first assignment of caor is well taken.

The Court instructed the jury that the claim of fi'aud

must bc proven by clear and coovincing evidence. The

plaintiffs objected to this aspect of the charge. This
utstruction would have been correct only if plaintiff had

elected the equitable reinedy [*3] of rescission. The

syllabus in Ilousehold F'inanc•e Corp. v. Allenberg

(1966), 5 Ohio St. 2d 190, says:

In an action for equitable relief based on frtiud, such

as to set aside or rcfortn a written doctunent, clear and

convincing cvidenee of the fraud is requircd, but in an

ordinary action at law for money only based on fraud, a

preponderance of the evidenec is sufficient to prove such

fraud.

The prinoiple is explained in Frederlclrson v. Nye

(t924), 110 Ohio St. 459, at 468-469, quoting frotn C,lark

v. Kir'by, 204 App. Div., 447, 451, 198 N. Y. Supp., 172,

175:

The law is elcrnentaiy that wherc one lias suffered by

r-cason of the misrepresentation of another, and has bcen

led to part with his money in relianee upon said lalse and

h'audulcrit misrepresentation, he Itas three indepcndent
remedies: First, he tnay afftrm the contract into which he

had been induced to entor and sue for his daniagcs for the

fiaud perpetrated upon hitn. Sccond, he may rescind the

contract itself and bring action to recover back the

nroneys which hc has paid. Third, he may bring an action

in the nature of the action at bar in a court of equity to

obtain a reseission of the contract into which he had been

indueed [*4] to enter, with incidental relief. An action

for reseission is entirely independent and inconsistent

with an action for damages by reason of the false and

fraudulent representations. In the first [third] action the

contract is treated as a nullity and the plaintiff asks the
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intervention of a eourt of equity to obtain a nullification
of said contract. In the action for damagcs for fratidulent

representations which induced him to enter into the

contract, he affirnrs the contract and brings his action to

rccover damages by reason of sucli frdse represcntations.

ln the one aetion he treats the contract as nonexistent, attd

in the other aelion he afTirnrs thc contract. Each retnedy

is inconsisteut with ihe other.

In the instant case, plaintiffs elected to affirm the
contract and seek recovery of dainages for the alleged
nrisrepresentations. Since thcy did not elect to set aside
the contract, they were required to prove the fraud only
by a preponderance and not by clear and convincing

cvidence.

The second assignment of error is without inerit.

Plaintiffs ahempted to call as rcbuLtal witncsses two

appraisers whose names had not been provided to the

Court and to the defendants before [*51 trial as required

by a pre-trial order. The Court would not pennit the

witnesses to testify. Plaintiffs now argue that the pre-trial

order was invalid because it was not ntade pursuant to an

adopted rule of the Comt.

Civ. R. 16 provides that a court may adopt local rules

on prc-trial procedures. The rule is wholly permissive in

nature and does not abrogate the Court's inherent power

to do all things necessary for the administration ofjusticc

within its jurisdiction. See In re Obstruction of Strnamit

County Drivervay (1959), 108 Ohio App. 338, syllabus 1.

In addition, the testimony as proffcred would have

shown only the appraiser's opinion at the tirnc of trial as

to the vadues of the property at ihe time of tlre sale. This

evidence would not have been relevant to the issue of

inisrepresentation at the time of the sale.

Based on the first assignnient of error, the judgment

of the tt'ial court is reversed and the cause is remanded for

anew trial.
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C,EIECIC. OHIO SUPIIE'itv1E COUitT RULES FOR
RF,POR71NG Oi: OT'iNJONS AND WSIGHT OF

LEGAL AL"I'iiOItIA'1'.

Court ofAppeals of Ohio, Vighth Diah{ct,
C.teyaboga County.

ROBERT JEFFRBX STONE, Plaintiff-Appellaut
V.

CITY OF ROCKY R3'VER, ET AL„ Defmulaats-Ap-
pe1I®es

NO. 49434,
49434

October3l, 19$5.

Civil appeal ftom Common Pleas Court Caw No.
074,010,
AFFfRMEi7,

For Plaintiff-Appellant: David E. Galtup, gi.dar and
Galtirp, 75 Pnblio Sqvaee, Suite 813, Cleveiand,
Ohio 44113.

For Defetttianis-Appolleaa, City of Avon, Patcol-
rnen R,C. Petauto end Jobn R. Vilagi; "I7tomas T.
Smith, MeCray, Muzitla & Smith Co„ LPA, 940
I.orain, Boulevard, F. O. Box 119, Elyria, Ohio
44036.

Fof Dcfendantx-Appollecs, City of Rocky liiver eud
Patrolman Robert Ryan: Rutwall A. Olsen, 21012
i{itVi®td Boulevazd, Rooky River, Ohio 44116-

JOURNAL MTSR°( AND OPItdION

$ROWN, J.

°$ Thia is an appeal fevm raatry granting eutruttaty
judgoiccnt nndcr Civil Rule 56 to appc]Fces City of
Avon and patrolmen R.C. Petusen ssad Jobn IL, Vil-
agi of thn City of Avon, Appellant Robert Jeffray
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Stonb asaetta on appeal that he should have hecn
gSanted summary judgment rather than appekee.
Failing that, he acgues that contcsted material fact
iasuea exist uuch es to rrnder summary judgment
for appeiloc iueptoper. We afFitm,.

Constming the documentary evidence produced be-
low in a light moat favorable to appeIlant, the fol-
lowing faets appear on the tecord:

Appeilant was picked up and takea into euatody by
officers of the Avon Police Depactment on April
24, 1983, on suapicion of having committed certain
acta of vandalism, Iie was iuteaogated in a mamaer
wbich appellxs admit "croased the line of proper
quesfioning," After aueh queafioning, appellant was
htmdcuffed to a eheit and left alone in a rrrom with
a pookstknife, which had ]mowingly been left iti his
possession by the police. Appellent managed to usa
the pocketknifcto open up the veins in his aem.

On Novcmbet 14, 1993, appeltant, in conaideration
of $2,000, exacuted n rch;asu of claims, pussuant to
advice of couoeei, releasing appeIleee fmm any and
all liability eonnected with the incident. Appeilant's
coonwl and appellant bclieveri at the time of the re-
leaae'e execu6on that tlx polico officer pdmaz9ly
reaponaible for improperlY interrogating appellant
was a Rocky River officer rather than an empioyee
of t1to City of Avon Lakc. This belicf waa commu-
nicated to appalloes' inaurancc edJlustor, and, al-
though hc [mew it to be eroneoue. the adtustor did
not ntfotm appellant or his counecl of auch prior to
execution of tha release.

It was tindercatnod by the parties whM the relevae
was executai that appellant had au6stsntially te-
oovered fiom the injuries suffeted front the April,
1983 incident. ARer tlte coleasc ws.s executed, it
was dieeovwed thet because of the incident eppei-
lant had sustained hiddm psychologioal. damage-
posttraumafic shua dieorder-not suspected earlier
because of appellant'e ective denial of peychologic-
al difficulty. This hecetofore tunecognized damagc

fD 2010'Ibomson Reutera, No Chxim to Ozig. US Gov. Worka-
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will req+,ae tha€apy costing between S7,4it0 snd
$10,000 to treat.

Appcllant filei a"Complaiut for Yvkaney Oniy°
agaenst appelleea and odm on Aprn7 24, 1984, al-
leg'vn; inteationaP, wmifot, wantnn and maliciova
acts leading to physieaY aod emational iqjury, es
well as a claim under 42 U.S.C. §1983. Appollees'

anstwer ploaded, jll= " that t#te November 14,

1983 rclease pracluded ibe action. They anb-

aequeatly sought and wem granted summary judg-
ment, apparc.ntiy onthstbasis.

Ap,rc3lant'a two assi@nr,teats af srror may be dc-
ci:; togetlter. They sso:

1. .I^.:': T127AL COURT L2i1tF.t7 TO 'fHE PRTs7U-
,.̂"k?ta," OF p1"1'1pF'-AFPI7LLA]dT IN GRA'B7T-
ltrl,!s 7IIR MO'PLON FOR SLiM@vIARY 7UDG-
T<9:^'^TI` OF 1?IaFP^1DAPPfS-APk:Ew1..1,EI;S, C1T1'
Op.:`xVON> PMFllLSBI`3 AND'VILACrI.

9 'fRIAL COURT JUdt-ED TO `fEU PIiFJU-
OF PLA3N17FF APPI«L%.t',Nr IN FAII.CJRE

se) GRANT SI714tf,3ARY }Y7IICltifF2dT IN HIS
:..-jOR UPON T€lE MOTLON FOR STJMMARY

IOGPvfb°i3'r OF bP.FHNDANTS-APPIi1.I13ES,
1TY OF AVON,1'MItSLN A-ND'VILAGI.

'"2 Appellant esaentially makes two arguments to
gupport his aase[t'von tbat sumnxnzy judgment shcndd
bnve Bm g`anterl in his favor mther tbme ap-

pc..lec;:, or that, at the vety least, the el,5(latce
d":nonstrates thora wam a matarial factual dispute
rmaledng sununery 3udgmeeR for app®klees iva,ppro-
priats.

Appellnnt's ficst ergumont pmposes tbat if it wcre
,ncepted as true thst eppellees' sgent kuew of ap-
q)e,i,zI,ts and his couneel"® misapprehension con-
cuniug which ofrica was primarilyy respansible for
the irnproper intetiogapon, and did not tell app4l-
taN, ;hmi appeUons would be guilty of frmid by
omission crsnceming tiv, release. Such fraud, appet-
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]ant ooIItands, ffiekea the relrasa of appam void-
able at his option.

Rvcu if appellmzt`a theory of fraud by omiasion as
applied to the fact® of tbis eaee were aceepted,
so we necd not here decide, it ls f3mily es-
tnbllahed in Ohio law that a party to a rolesae raay
not obtaiu a judguent againat the other party to that
nlease ooncotning its subject mataer withoat f"uret
retuming or tomYSing back ft conatdexelion he m
eaived in retum for forfeiting bis cla'vna. For ek-

smple, in XMU= && loffinVA C0 v. Dgft
(1903), 69 Obto St. 294, it tvas behl thiatt

,.MIiere a party to a compromise desixcs to set
asida or nvoid the same and be remitted to his ori-
gieat rights, he must plaee ft oth®r party in steuro
quo by rennning or teadm^Ing the retarn of
wl.steaer hne bean receivad by bim undu' such
compromise, if of sny value, and so far as possible,
any flght lost by the oihcr pazty in consequence
theceof: In an action to rescind, the petition should
allege tlte Thet of such retutn or tander, peior to, or
at least contemporaneous: witb, the eommeaetsuent
of the sait bltrthar, as a 8enreal pnatwaftYon, tlre
nele otrtains evcn though ft contx'at:t of vdtlertteat
was induced by the fcxud or faL9a tatiocra of
the othee party; the gronod bting that by elec9iog to
retain the pvpaty, the p+vty must be conchxvively
held to bo bouod by the ®attlenient

L& at 362-303.

SJM ^ ^El,all.wt^h+g^cv v. Malitibitii MYl{101 IB3!.Le
Cg, (1958), 167 ohio St. 494; Pi te4-W V.

aliland (1949), 151 obio St. 1; v.
$3yyyg (1947),49 Ohio Law A.ba. 25,

la the inataot caso, tbm is no indication that appel-

laot baa ever takan lcgal sction tn resriind the re-
leaae betwmn him and appalleaa. $owever, ovea if

his Compiaint for Pvloney Only weta construed as
implicilly seeldng rescission, thc tecotd is com-
plately devoid of even an allege4ion that be luw re-

tuntedd or teatlen:d back to oppellccs tbo ca:aidem-
tion ho reccived for exccutiag the relesae, Sinea the

0 2014 Thomson Raiter$. No Clairn to Orig. US Gov. W ork.4.

Appx000042
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above authoritiea alearly iequi.c soch retarn w'

taadar hefore an action concerning dm subject mat-
ter of the release may lie, appe.llanPo fuat ecgument

in support of his essignmenta fails.

ll.

Appellant's Sccond a.p,umeot in eupport of hie as-
sertion that he was entitled to smnmary judgmenv,
or that ict any avent appellees wore not, is that the
parties labozed uador a mutual miatake cone.craiog

the exteat of appellanCs injuries when the intease

waa exeented.

*3 Appellant relies principally for tbis •ac8untcwt on

gjpgn v. Sglnt^o^ ¢j[ ,Cg1p3z1y (1964). 177 Ohio
St 149. In tbai caaa, tha Ohto Suprente Count hold
thnt a:elease may 1re avoided whom tbe telaeur
damonstrates mutuat mistake regarding a fact raa-
tetial to the natum, eatant or gravity of mJury, IIIL
[m the paRiea intended thatclaims for af1 injuries,
lmowa or uoknown at the time tha mlease wsa ex-
rsuted, be tePmquiahcd. $14= Mn at I,52,

Tha $jpap conR cited catWin factrns to conaidat ia
dow,..idng fha mtentof Ihepatties:

"• e* Statal favorably to the patty svek* teacia.
aioo or cancellation, theae facto[e ate: Th® ab5atwc

nf batgaining and negotiating leading UD settlemcN;
tho rekasea is elencly liable; abaence of discussion

ooneaming petsonal 'at#iuriea; tha eontantion that the
injutiea were in fact unknown at the tima the te-
faage was executed is reasonable; an ineda'ptato
amount of consideration received compared with
the tiak of thn a^ciatenee of unT-owa iqjuciee (sae
Ca9ey v, j.'i0:0ffif,gpglg [(1963), 59 Cal. 2d 97, 378
P:2d 579], end euthoritiea cited tlteeeut); basta by
the teleaaee in sccuring ihe release (amotat'ron, 71

A.U. [2d], 82, 169 [19697); and the tsrnss of the
xelesse nxchuie the iajuries alleged (atvwfation, 71

A,f.R. [2d], 82, 156 [19601)." $.(gp8, Ma796 at 153.

We observe at the outset that appellaofa second ar-
gnment must fail for thc roasons aheady atatad in
tejooting his firot atgumeut-namely that, assundng
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the release to be voidahla, thetc ie nothi0g in the rt.
eotd to indicate ]to hab atSrmativoly saxght legal
rosciaaion of the mleago, and that he hos cetainlY
not demonatcated any effort to t®ttim the eon®drea-
tioa he reocived for it We nhall non.oilmlraa addreae
the issue of mutual mistake as though aypellaot'e
faiture to seek teecission and to twd®[ the ptroceetie
of the tolesse wete not a batrier to his cause of ao-
tion.

Tn applyiag the factor8 cited in 31e88, MM it
should be, noted that appelknkt wae reptoawted
eounsel ia nagotiatmg thn eettlamnt and comP>e-
heusi.ve ieleaae, 'Che mlease waa not mcecuted untal
abnost seven months after the incident Although,
the behavioe of the police in this cae may welI
have bean inptebensible, the reootd aboare that ap-
pellsnt was already sutfming luychological diffi-
culty priar to the incident Moreavor, nOLl;e the
schtation in ,`][pdu. MMI, and tha other case cited by
appellant, Wavma v. $;ypls5k (1983), 11 Ohio App.
3d 288, whare the rslessaea ttxmved only nominel
suvme {S20 and $25, taepecislvaly), appellnnt heto te-
cetvad S2,OIXt. Yinally, the reasdnablenesa of nppel-
Iant's ignotance of his mjotiea Is highly queation-
able, canaidecivg the faet that he and his eounsel
bad ahaoat euvan montba ia which to detaemine the
damagc ha had sog'cted for the pwpose of arriving
at a raasoanbio settlement figure- While tha evid-
moe may aLow that nppallanfa ityjuty waa biddeu,
theto is no evidtmco thet itwasunpredictable or uu-
ascettaiaable duting, the negotiatiett.petiod-

*4 'pnes applymg ttu factosa sd out in S19M 9011L
we 8nd the tecord suppotts the conohtsion thet tbe
parties intmded the rclcaeo to pzeeludc appcllees'
liability for tha injury appelFant now assats ho sof-
fcro from the incidant wlilch was the mtbject of the
releasa Accordingly, appelbmYa second ergument
in sappo:t of his assignmentv fail®.

7udgmentaE$nned.

It is otdeied tbat appellees reeover of appellnui

their eoat6 hefelA taxed.

® 2o1t1 Tbonxaon Reuttre• No CTaim to Orig. US tiov. Worka.
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T'he Court fmtls them were rea:o:u,bin grounds for

tlus appeal.

]t is ordered gBat a special mandate i.essa out of this
Court directing the Common Plcss Comt to carry
tlvs jud8ment into execqtion.

A cerYiHed copy of this entry aLell constitute the
maadete pwsuant to Rule 27 of the Rulea of Appel-

lnte Prooedure.

iUIwAQ't. $ I.. @Ad
(Retued, of Ihe E+ghth Appellate Dlatclct, SrtiiuB by

Assigomcnt)

AA.x...L4L. ` QLLCUL
(Of the 11th Appellate llislxict, Sitting by Assign-

ment)

W1L1.L4M B. BROWN (Retired, of the Suprcme
CauR of Ohio, SitTing by Asstgnment)

N.B. '17j1s cntxy is made poreuant to the th¢d een-
teoea of Rule 22(D), Ohio Rules of Apgellate Pm-
cutura. 'f'hie is an avnouncemcnt of decision (see
F.ule 26). Ten (10) days faom the date hereof thia
document will be atamped to uuHcate jovrnalizrL
tion, at vddctr time it ^aill become the jud8mant and
cadcr of the wurt aod time pcriod for review will

begin tu cun.

Olilo App. 1985.
Stoiuo v_ City of Rocky River
Not Reported in N.E.2d, 1965 WL 8539 (Ohio App.
8 Diat.)

EA1D OF DOCLJ1^
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