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STATEMENT OF THE CASE

Plaintiff-Appellees Robert and Dianc Berry (the “Berrys”) allege that the law firm
Defendant-Appellant Javitch, Block & Rathbone, L.L.P. (“Javitch”) fraudulently induced
them to enter a contract. This Honorable Court set forth the remedies available to the
Berrys in the seminal case of Frederickson v. Nye (1924), 110 Ohio 5t. 459. Where one has
been fraudulently induced to enter a contract, he has three independent remedies:
First, he may affirm the contract into which he had been
induced to enter and sue for his damages for the fraud
perpetrated upon him. Second, he may rescind the contract
itself and bring action to recover back the moneys which he has
paid. Third, he may bring an action . . . in a court of equity to
obtain a rescission of the contract into which he had been
induced to enter, with incidental relief.

Id. at 468 (emphasis added). The Berrys have elected the first remedy: affirm the contract

and sue Javitch for the fraud perpetrated upon them.
In the action for damages for fraudulent representation which
induced him to enter into the contract, he affirms the contract
and brings his action to recover damages by reason of such
false representations.

Id. at 469 (emphasis added).

The court of appeals’ decision reviewed in detail the many complex facts supporting
the Berrys’ claims for fraudulent misrepresentation and concealment. See Berry v. Javiteh,
Block & Rathbone, L.L.P., 2009-Ohio-3067 (8th Dist.). In summary, the Berrys sued Javitch

in June 2000 for legal malpractice. Id. at § 2. In response to an interrogatory requesting,

“eachand every” insurance policy which “may” have covered the malpractice, Javitch only
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disclosed its policy with Legion Insurance Company (”Legion”), which did not cover the
time period when the Berrys” claim occurred. Id. at 1 2, 15. The Berrys and Javitch
entered a consent judgment of $195,000. Id. at T 3. The parties also entered a settlement
agreement, which provided that Javitch would only be responsible for $65,000 of the
judgment. Id. The settlement agreement again set forth Javitch’s representation that
Legion was its legal malpractice insurer. Id. However, the Berrys did not release any
claims. Id. at 9 3, 12.

Four years after the consent judgment, the Berrys discovered that Javitch had an
insurance policy with Clarendon Insurance Company (“Clarendon”) at the time of the
alleged malpractice. Id. at § 2. Afteruncovering thissecond, undisclosed policy, the Berrys
brought this case against Javitch for fraudulent concealment and misrepresentation.

The trial court dismissed the case on summary judgment, without an opinion. The
court of appeals reversed and remanded, after analyzing the facts and applying Ohio law:
There is ample evidence to support that the Berrys justifiably
relied on the representations from Javitch that Legion was the
only coverage. While the Berrys realized Legion may not pay
the claim when they settled with Javitch, they were unaware
that there was another insurance company they could pursue.

If the Berrys had known about Clarendon, they may have

declined to enter into the settlement agreement.

Id. at 9 26 (emphasis added) {finding genuine issues of material fact remain for trial).



Javitch’s appeal to this Honorable Court does not address the question of fraud.
Instead, it seeks to re-write nearly a century of law on the election of remedies in Ohio,
while ignoring critical and undisputed facts in this case.

Settlement Agreements. A settlement agreement is a contract. State ex rel. Petro v.
R.J. Reynolds Tobacco Co., 2004-Ohio-7102 at § 23. 1f one is fraudulently induced to enter a
contract, he may elect from those three remedies set forth in Frederickson v. Nye. The Berrys
are seeking to affirm the settlement agreement and sue for fraud damages: the $130,000
difference between the $195,000 consent judgment and the $65,000 Javitch agreed to pay,
plus inferest, costs, attorneys fees, and punitive damages (i.e., fraud-type damages). This
Honorable Court should affirm the court of appeals’ decision to give the Berrys their day
in court on this recognized claim.

Consent Judgments. A consent judgment is essentially a contractual agreement.
Save the Lake v. City of Hillsboro, 2004-Ohio-4522 at § 12 (4th Dist.). Javitch erroneously
argues that the Berrys must seek relief from that judgment under Ohio Rule of Civil

Procedure 60(b)(3)." But the Berrys are not seeking to over-turn the consent judgment or

! Despite Javitch's request that this Honorable Court take up this appeal in order to

“uphold the well settled policy of favoring prevention of litigation by compromise and
settlement of controversies, and the finality of judgments long defended by Ohio courts,”
(Memo. in Support of Jurisdiction, p. 2; Merit Brief pp. 5-6, 12-13, 16), Javitch’s incongruous
Proposition of Law would force the Berrys to set aside the consent judgment and re-litigate
the underlying legal malpractice case the parties settled years ago. This perverse outcome
is not supported by the law or public policy in Ohio, nor the facts of this case.

In truth, Javitch's strategy is simple: If this Court holds that the Berrys’ only remedy
for Javitch’s alleged fraud is by way of Rule 60(B)(3), Javitch will escape liability altogether.
A motion under Rule 60 must be made within one year after the judgment. Since the
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to re-open the malpractice litigation. Instead, they are affirming the consentjudgment and
seeking to recover the unpaid balance of that judgment in a separate and independent suit
for fraud. Frederickson v. Nye, supra. (“option one”).

Releases. A release is different in character from a settlement agreement or a
consent judgment. Picklesimer v. v. B&O Rd. Co. (1949), 151 Ohio St. 1. Sometimes, the
remedies available to a plaintiff fraudulently induced to enter a release are more limited
than those available to a plaintiff who entered a contract. Id. at 4-5. The releasor must
tender back any consideration he received, in exchange for the release, and then he may sue
on the underlying claim. Id. at7. The Picklesimer requirement to tender back ONLY applies
if the releasor is seeking to litigate the underlying original claim and seek the amount of
damages sustained from the original injury. Id.

Why Javitch would put all its eggs in the Picklesimer basket is inexplicable because

there was no release in this case. Berryat 4 12. Infact, the settlement agreement explicitly
stated that “Plaintiff will not release Javitch Block with respect to the amount of the consent
judgment...” Id. at T 11 (emphasis added). The Pickiesimer line of cases, which limits the

Frederickson v. Nye clection of remedies only in cases involving releases, is not applicable

to this matter. The Berrys did not release any claims, nor are they seeking to pursue the
underlying malpractice claim to determine malpractice-type damages. The Berrys are

secking to affirm the contract (i.e., enforce the judgment rendered in the malpractice casc)

Berrys did not discover the alleged fraud until four years after the judgment, their claims
would be time-barred.



and recover separately for fraud-type damages (i.e., the difference between the agreed
settlement value and the collected amount).

The court of appeals rejected Javitch’s arguments regarding Rule 60 and Picklesimer:
“We agree with [the Berrys| that Civ.R. 60(B)(3) does not apply in this case because they]
were not looking to rescind the settlement agreement, but rather were suing for damages
caused by Javitch’s alleged fraud.” Id. at § 10. The Eighth District quoted and reaffirmed
this Honorable Court’s long-standing decision in Frederickson v. Nye explaining the three
alternative remedies available to a plaintiff fraudulently induced to enter into an
agreement. That Eight District’s sound legal analysis should be affirmed. There exists a

valid cause of action for fraud and genuine issues of material fact remain for trial ”

STATEMENT OF THE FACTS

The Construction Litigation. In the 1990s, the Berrys had construction work done
on their home. After a dispute arose between the Berrys and some contractors, the Berrys
retained Javitch to litigate the matter. Westfield Insurance Company (“Westfield”) insured
some of the defendants in that case and provided them a defense. Shortly before the trial

of that matter, Westfield invited the Javitch law firm to handle the company’s subrogation

"
Fa

The Berrys presented numerous facts as well as an expert opinion—which are not
the subject of this appeal — to overcome Javitch’s motion for summary judgment.
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work in northeast Ohio. Javitch wanted Westficld’s business more than it wanted to
continue to represent the Berrys, so it improperly withdrew from representing them.
The Malpractice Suit. The Berrys retained new counsel to complete the construction

litigation. Their new counsel also advised them that they had a prima facie case of legal
malpractice against Javitch for its improper conduct during the construction litigation and
put Javitch on notice of the claim with a letter:

[Welhave advised the Berrys that they could prosecute a claim

against your firm . . . . We respectfully suggest that you put

your firm’s malpractice insurance carrier on notice.
Berry at q 17 {quoting August 26, 1999, letter from Berrys’ counsel to Javitch).

The Berrys sued Javitch for legal malpractice. During discovery, the Berrys issued

a standard interrogatory to Javitch regarding its insurance coverage:

State the name of insurer, type of policy/policies, policy

number/numbers, and the limits of coverage of each and every

insurance policy that may cover your alleged liability in this

action, including umbrella coverage.
Id. at J 1 (quoting Interrogatory No. 4). Javitch only disclosed the Legion policy. Id. In
fact, in a supplemental answer, Javitch again stated that Legion was its only insurer. (See¢
Appendix, p. 1, Supplemental Answer of Defendants to Plaintiffs’ Interrogatories.)
Although Legion initially provided a defense, it later denied coverage and withdrew ifs
defense. Id. atq 3.

The Consent Judgment & Settlement Agreement. Javitch and the Berrys negotiated

aunique settlement arrangement due to the apparent unavailability of insurance coverage:



WHEREAS, Javitch Block has legal malpractice insurance

coverage which the parties both agree applies to the allegations

made by the Berrys, and Javitch Block’s insurer, Legion

Insurance company, has denied coverage and refused to

defend Javitch Block in this matter . . .
(Javitch Supplement, p. 90) (emphasis added). There were four parts to this settlement
arrangement: First, the parties entered a consent judgment for $195,000. (Id. at 94). Second,
the parties agreed that Javitch would only be responsible for $65,000 of the judgment. (Id.
at 91). Third, the parties would work to obtain the remaining $130,000 of the judgment
from Legion. (Id. at 91-92). Fourth, the Berrys would execute a release in the future when

the judgment had been satisfied. (Id. at 92). The judgment was never satisfied, thus the

Berrys did not release Javitch of future claims. Berry at 49 11-12.

The Truth is Revealed. Legion continued to deny coverage and prevailed in the
coverage dispute. Since Javitch was apparently uninsured, the Berrys sought compensation
from the Ohio Guaranty Fund. The Fund replied that the Berrys had not exhausted all of
Javitch's insurance coverage: Javitch had insurance with Clarendon at the time of the
alleged malpractice.

Javitch had never disclosed the Clarendon policy to the Berrys, noteven in response
to Interrogatory No. 4, which requested “each and every” policy that “may” provide
coverage ~ a standard request in Ohio. (See Appendix, p. 4, Affidavit of W. Craig Bashein.)

Nor was the Clarendon policy disclosed in the supplemental answer to the interrogatory.



(See Appendix, p. 1). Javitch's duplicity was exposed in the Eighth District’s opinion
review of the facts:
Interestingly, on the same day the interrogatory was
supplemented, Javitch, through its attorney, sent a letter to
Clarendon stating, “We are hereby putting you on notice of
a claim which may be covered by your policy because of
events occurring during your policy period which allegedly
constituted a claim.”
Berry at 4 21 (emphasis added).

During the litigation (i.e., interrogatories) and settlement (i.e., agreement) of the
malpractice case, Javitch misled the Berrys into believing Legion was the only insurance
coverage available to satisfy the judgment. Javitch fraudulently concealed —in two sworn
interrogatory responses — the Clarendon policy. Javitch continued its fraud upon the
Berrys through additional representations and statements in the scttlement agreement:
“Tavitch Block has legal malpractice coverage . . . and Javitch Block’s insurer, Legion
Insurance Company, has denied coverage. ...” (Javitch Supplement, p. 90.)

This Action for Fraud. It took four years for Javitch’s fraud to be uncovered. Once
the Berrys discovered the fraud, they filed a new case, separate and distinct from the
malpractice action, alleging fraudulent and negligent misrepresentation and concealment.
Javitch moved for summary judgment, arguing there were noissues for trial and thatit was
entitled to judgment as a matter of law because the one-year limitation imposed by Rule

60 had expired. Apparently, Javitch’s theory of the case was that the Berrys had to first set

aside the consent judgment in the underlying malpractice case before seeking any relief.



The Eighth District rejected Javitch's arguments, held that Rule 60 does not apply
to this case, and recognized that the Berrys had chosen to pursue the first remedy afforded
by this Honorable Court in Frederickson v. Nye. The court of appeals understood that the
Berrys were not seeking to upset the consentjud gment, nor were they seeking malpractice-
type damages. The Berrys are affirming the agrcement and seeking, as fraud-type
damages, the unpaid balance of the consent judgment. The Berrys are not seeking to re-
litigate claims and have a jury determine the underlying damages for legal malpractice.

This Appeal. Javitch has set forth a peculiar proposition of law dealing with

“releasors” which is drawn from Picklesimer. But Javitch does not ~ and cannot — point to
a release in this case, which would make the Berrys “releasors” subject to Picklesimer’s
limitation on the Frederickson v. Nye rule on the election of remedies. At best, Javitch’s
Proposition of Law asks this Court to overrule Frederickson v. Nye and hold that settlement
agreements are not contracts which can be affirmed before suing for fraudulent
inducement. This proposed holding has no basis in Ohio law or public policy.

The decision of the court of appeals to give the Berrys their day in court, on a case
of fraud, is firmly grounded in this Honorable Court’s unquestioned precedent of
Frederickson v. Nye and the law on the election of remedies applicable to all contracts in this

state. The Eighth District’s holding should be affirmed.



ARGUMENT

Ncar the end of this brief, the Berrys submit their own Propositions of Law, which
will re-affirm and clarify Frederickson v. Nye. First, however, Javitch’s Proposition of Law
must be rejected. It asks this Honorable Court to depart dramatically from precedent and
write a new law on the election of remedies.

Javitch’s Proposition of Law:

Where a tort claim is released by execution of a settlement agreement and

consent judgment entry and the releasor desires to recover more than

anyone has paid or agreed to pay for the release, the releasor of that tort

claim may not pursue a separate action for fraud in the inducement of the

release, but must seek relief from the consent judgment and rescind the

settlement agreement.

Ths proposed holding suffers from three fatal flaws: (1) a serious misapplication of
the Jaw on the election of remedies; (2) a grievous mistake alleging the facts of the Berrys’
case; and (3) a fundamental misunderstanding of the nature of the Berrys’ claims for fraud
and the contract damages sought in this case. Accepting Javitch’s proposed holding would
result in an absurd and unjust outcome: the consent judgment would be over-turned; the
Berrys forced to pay Javitch $65,000; the parties compelled to go to trial on the malpractice

case; and Javitch would escape all consequences for its alleged fraud, including its

admission that the underlying malpractice case should scttle for $195,000.
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L The Law of Election of Remedies

A party who has been fraudulently induced to enter a contract he would not have
entered absent the fraud can elect from three remedies prior to trial. Frederickson at 468.
First, he can affirm the contract and sue for fraud-type damages. Second, he may rescind
the contract and try to recover on the underlying matter. Third, he may bring an action in
equity to obtain rescission and recover incidental relief. Id. These three remedies have
been available to plaintiffs, like the Berrys, for nearly a century.

For example, in Colvenbach v. McLanghlin, 1982 Ohio App. LEXIS 13569 (11th Dist.),
the plaintiffs purchased a building from the defendant, who represented its value was
$50,000. Inreliance upon this representation, the plaintiffs agreed to a contract to purchase
the building for that amount. Id. at *1. After paying $37,500, the plaintiffs learned the
property was only worth $35,000, so they ceased making payments and filed an action for
fraud, seeking the alternative remedies of contract compensatory damages or rescission
and litigation of the underlying matter. Id. “Before the start of trial, plaintiff made an
clection of remedies to maintain the contract and seek compensatory damages.” Id. at *1-2.
The court of appeals properly followed Frederickson and recognized that this was an
appropriate election of the first alternative remedy. Id. at *3-4.

The Berrys case is no different. They were led to believe there was potential to
recover the balance of the consent judgment from Legion, who it was thought was

unjustifiably denying coverage. The Berrys relied on Javitch’'s representations about
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Legion when they agreed to accept less than the full amount of the consent judgment. Had
the Berrys known that Clarendon provided coverage at the time of the malpractice, the
Berrys would not have agreed to accept anything less than the full amount of the consent
judgment. The Berrys now are electing the first alternative remedy set forth in Frederickson
v. Nye: affirm the contract to settle the case for the contract amount set forth in the consent
judgment, and sue for fraud-type damages (i.c., the difference between the consent
judgment and the agreement to accept less from javitch). The Eighth District below
followed Frederickson and Colvenbach and approved of the Berrys” election of remedies.
That decision should be affirmed.

Javitch argues that because this was a settlement and judgment of a tort claim,
somehow the election of remedies afforded to victims of fraud by Ohio law is limited to
Rule 60(B)(3) alone. However, every case cited for Javitch in support of its Proposition of
Law involves two things not present in this case: (1) a release and (2) a plaintiff seeking to
litigate and determine tort damages on the underlying claim. The Berrys and Javitch did
not enter into a release, nor are the Berrys seeking to litigate and determine damages on
the underlying malpractice claim. The Berrys have properly elected to affirm the contract
and sue “for damages counsed by Javitch’'s alleged fraud.” Berry at q 10.

A recent case out of the Ninth District held thateven if a release does exist, a plaintiff
whois not seeking damages on the released claim can affirm the release and sue separately

for fraud damages under Frederickson v. Nye. (See Summa Health System v. Viningre (2000),
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140 Ohio App.3d 780.) Since the Berrys — who did not even give Javitch a release - are not
seeking to lifigate and determine malpractice damages, they can pursue a fraud action
without disrupting the consent judgment, rescinding the scttlement agreement, or
tendering back the $65,000.

In Swimma, the plaintiff was a young woman named Nancy who had a Pap test
performed at one of Summa’s clinics. Nancy was told the results of the test were normal,
but Summa later realized the test actually showed unusual cells that required careful
monitoring. Id. at 785. Ultimately, Nancy required a total hysterectomy. Summa’s risk
manager offered to settle Nancy’s potential malpractice claim for $20,000 and the payment
of her medical bills, in exchange for a release. Jd. at 785-786.

Summa later sued Nancy for $13,000 inunpaid medical bills. Nancy counterclaimed
for fraud regarding the settlement (i.e., that Nancy should not be responsible for any
medical bills). Id. At trial, the jury returned a verdict in Nancy’s favor for “$10,000 in
compensatory damages, $30,000 in punitive damages, and attorneys fees as damages on
the fraud claim.” Id. These damages were not malpractice-type damages — they did not
relate to the underlying claim; these were contract and fraud-type damages. Nancy was
affirming the contract (i.e., settlement agreement) and suing for fraud damages on the
contract.

Summa filed for INOV and appealed the trial court’s denial of that motion, arguing

Nancy had failed to tender the $20,000 consideration for the release back before pursuing



her counterclaim for fraud. Id. This is precisely the argument Javitch has made in this
appeal. The Ninth District Court of Appeals affirmed the trial court:

Summa cites [the same cases Javitch does here] where the party

releasing her tort claim later desires to pursue the claim despite

the release. In such cases, courts have held that the party must

ata minimum return the consideration paid in exchange for the

release. See, e.y., Shallenberger v. Motorists Mut. Ins. Co. (1958),

167 Ohio St. 494, However, Summa’s reliance on such cases is

misplaced. Nancy is not seeking to vacate the release so she

can sue Summa for malpractice. Rather, she has sued

separately for fraud. ...

Nancy was not obligated to return the consideration because

she did not seek to void the release. Rather, she sues for

damages that resulted from Summa’ failure to honor the

scttlement.
Id. at 789 (recognizing the cost of legal counsel was a damage resulting from the fraud)
(emphasis added).

Both Summa and the appellate court in this case properly applied the law on the
election of remedies established by this Honorable Court in Frederickson v. Nye. Both courts
understood that Picklesimer and Shallenberger establish an extremely limited exception to
the remedies available to the victims of fraudulent inducement: only when the plaintiff is
(1) secking to void a release and (2) sue on the underlying action, then tendering back is
necessary. Neither Nancy nor the Berrys (who, again, did not even enter a release) are
seeking to set aside a release, settlement agreement, or judgment. Both Nancy and the

Berrys settled their malpractice cases. The issue in both casesis the good faith of the other

party to the settlement agreement. Where the other party (even a releasce) has

14



fraudulently induced the settlement, the plaintiff may seek to affirm the agreement and sue
for contract and fraud-type damages. 1d., accord Frederickson at 648 (“option one”).

The court of appeals below confirmed that “option one” was available to the Berrys
as alleged victims of fraudulent inducement. This was a proper application of the hundred
year-old law of election of remedies in Ohio and should be affirmed.
1L Javitch’s Cases Are Not On-Point

The case law cited in Javitch’s merit brief are dissimilar in three critical respects from
the Frederickson, Colvenbach, Summa, and Berry v. Javitch decisions. First, in Javitch’s cases,
the written agreement the plaintiffs were fraudulently induced to enter was a release of
claims. Conversely, there is no release in this case; only a consent judgment and a
settlement agreement, which are ordinary contracts. Second, inJavitch’s cases, the plaintiff
sought to re-open a released claim. The Berrys are not seeking to open their malpractice
claim; they are affirming the contract and suing separately for fraud. Third, in Javitch's
cases, the plaintiff was seeking to litigate and have a jury determine the damages
recoverable on the released claim. The Berrys are not seeking malpractice-type damages
(i.e., damages incurred as a result of Javitch’s conduct during the construction litigation);
they are seeking fraud-type damages (i.e., damages incurred as a result of Javitch’s conduct
related to the settlement agreement and consent judgment).

In Picklesimer, this Honorable Court set forth a very limited exception to Frederickson

v. Nye's law on the election of remedies: “[I]f a person executes a release and afterward
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seeks to avoid its effect . . . he must first restore the status quo by restoring, tendering, or
offering to restore what he has received in return for the release.” 151 Ohio 5t. at 6. There
is no release at issue in the Berrys’ case and they are not seeking to avoid the effect of the
consent judgment. Furthermore, the Picklesimer exception only applies if the new action
seeks to litigate the underlying tort claim: “[A] study of his amended petition disclosed
specification of negligence and allegations as to personal injuries, pain, suffering, and loss
of wages resulting therefrom. Therefore, although the plaintiff has injected the matter of
fraud, the original basic elements of his case . . . remain unchanged.” Id. at9-10. The Berrys
new complaint does not include specifications of malpractice or allegations as to
malpractice-type damages. The Berrys have not merely “injected” fraud into their original
claim. The Berrys have resolved the original legal malpractice claim and brought a
separate and independent action under Frederickson v. Nye to atfirm the contract and sue
for fraud damages perpetrated upon them,

In Shallenberger, it was also “apparent that the damages sought for the defendant’s
fraud would necessarily represent in substance the damages for personal injuries” on the
underlying claim. 167 Ohio 5t. at 496. Therefore, this Court applied the Picklesimer
exception. But the Berrys” $130,000 in fraud damages do not represent their alleged
malpractice damages, which are unliquidated and would requirc a jury to assess them (and

perhaps the construction litigation upon which the malpractice case was based). The
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Berrys fraud damages are determinable from their agreement, with reference only to the
consent judgment, and from the agreed value of the legal malpractice claim by the parties.

The Picklesimer exception is extremely limited, as there are even some cases
involving releases which do not fall under it. See, e.¢., Summm. Indeed, a separate action
for fraud is allowed where “there has been some fraudulent representation as to the value
of the consideration paid for the release or the value of what the releasor was to receive.”
Shallenberger at 500 (emphasis added). Setting aside for the moment the difference between
releasors and non-releasors, the Berrys were defrauded as to the value of what they were
agreeing to accept in lieu of the entire consent judgment. They believed there was a
reasonable basis of recovery through Legion, since Javitch represented that Legion was the
appropriate carrier in interrogatory responses and in the settlement agreement. If the
Berrys had known the truth — that the Clarendon policy applied at the time of the alleged
malpractice - they would not have agreed to accept only $65,000 of the $195,000 judgment.

The damages sought in this fraud case, therefore, represent “the difference between
the actual value of what the plaintiff received and the value which the amount received
would have had if the amount received had been as represented.” Id. at 500-501. In
coming to this conclusion, this Court cited Galveston, Harrishurg & San Antonio Ry. Co. v.
Walker (1920), 110 Tex. 286, which is more similar to the case sub judice than anything cited
by Javitch. In Galveston, a releasor who had been induced to accept notes in settlement of

a tort claim, based on a representation that the maker of the notes was solvent, was allowed
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to recover in an action for decetit for the difference between the face amount of the notes
and their value, when it was discovered the maker was insolvent.
Finally, in Haller v. Borror Corp. {1990), 50 Ohio St.3d 10, this Court confirmed that

actions to set aside a release are barred unless fraud is shown and any consideration

received for the release is tendered back. This holding has no bearing upon the present
controversy. The Berrys’ case does not involve a release and they are not seeking to set
anything aside to re-open the underlying legal malpractice case.

All of the other cases cited by Javitch involve (a) a release, (b) a plaintiff who is
attempting to re-litigate a settled matter, and (c) a plaintiff seeking the types of damages
associated with the underlying matter: Stone v. City of Rocky River, 1985 WL 8539 at *1 (8th
Dist.); Maitst v. Bank One Columbus (1992}, 83 Ohio App.3d 103, 105-107 (10th Dist.); Pizzino
v. Lightning Rod Mut. Ins. Co. (1994), 93 Ohio App.3d 246, 247-249 (8th Dist.); Weisman v.
Blaushild, 2008 Ohio 219 (8th Dist.). As Weisman makes clear, this line of cases only related
to “the law in Ohio governing releases” and not circumstances such as the Berrys’ fraud
claims. Id. at  37.

(see chart on next page)

18



Case Release Underlying Claim Damages Sought
Picklesimer Yes Negligence Negligence damages
Shallenberger Yes Negligence Negligence damages
Haller Yes Employment Employment damages
Stone Yes § 1983 § 1983 damages
Maust Yes Employment Employment damages
Pizzino Yes Negligence Negligence damages

| Weisman Yes . Elmp]’_qwgénent Employment damages
Summa Yes Medical Malpractice Fraud damages
Colvenbach No Real Estate Fraud damages
Berry v. Javitch | No Legal Malpractice Fraud damages

Sister Courts Agree: The Berrys May Affirm and Sue for Fraud. As the Iowa

Supreme Court explained, “Although we have never [before] considered whether the

traditional election of remedies doctrine of contracts applies to settlement agreements, we

observe most jurisdictions who have considered the issue permit a defrauded party to elect

their remedy between rescission and an independent action for damages.” Phipps v.

Winneshiek County (1999), 593 N.W.2d 143, 146 (emphasis added) {citing Matsuura v. Alston

& Bird (1999), 166 F.3d 1006 (9th Cir.); Sade v. Northern Natural Gas Co. (1973), 483 F.2d 230,

234 (10th Cir.); Automobile Underwrilers, Inc. v. Rich (1944), 222 Ind. 384; Ware v. State Farm

Mut. Auto. Ins. Co. (1957), 181 Kan. 291; Bilotti v. Accurate Forming Cop. (1963), 39 N.J. 184;

Ponce v. Putts (1986), 104 N.M. 280); Rechester Bridge Co. v. McNeill (1919), 188 Ind. 432 ("It

is a well-established rule that where a release of a cause of action is procured by fraud the
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defrauded party may choose any one of three [Frederickson v. Nye] remedies . . . he may
waive his right to rescind and sue fo recover any damages suffered by reason of the
fraud perpetrated upon him”); see alse The Requirement of Restoration in the Avoidance
of Releases of Tort Claims (1956), 31 Notre Dame Lawyer, 629, 673-680; 5 Williston on
Contracts (Rev. Ed.), 4266, § 1524.°

The New York Court of Appeals explained that, in such cases, the entry of judgment
is merely an incident of the fraud which was perpetrated outside the action. Ross v. Preston

(1944), 292 NY 433. See also 37 Am.Jur.2, Fraud and Deceit, § 488, p. 676: “It has been held

that a judgment or decree entered in accordance with the settlement of a claim does not bar
an action for damages resulting from fraud where the wrongdoer fraudulently conceals
his wrong from the injured person.” See also Id. at § 32: A party who has executed a release
or settlement based upon fraud has several potential remedies: Jone among them] affirm
the agreement and bring an action fo recover damages for fraud.

The case of Exotics Hawaii-Kona, Inc. v. E.I du Pont de Nemours & Co. (2007), 116 Haw.
277, contains an excellent analysis of the law of election of remedies in the context of

settlement agreements, with great reference to the majority trends in the United States:

? The election of remedies set forth by this Court in Frederickson v. Nye has been almost

universally adopted by every jurisdiction in the country. In addition to those referenced
here, see also, e.g., E.1. du Pont DeNemours & Co. v. Florida Lvergreen Foliage (2000), 744 A.2d
457 (Del.); Allstate Ins. Co. v. Walker (1991), 583 50.2d 356 (Fla.Dist.Ct. App.); Roth v. La
Societe Anenyme Turbomeca France (2003), 120 SW.3d 764 (Mo.); Slotkin v. Citizens Cas. Co.
(1979), 614 F.2d 312 (2d Cir.); Minazek v. Libera (1991), 86 N.W. 100 (Minn.).
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¢ Settlement agreements are simply a species of contract and thus are governed by

principles of contract law. Id. at 288.

° Basic contract principles provide an election of remedies when one has been
fraudulently induced to enter a contract, including affirming the contract and suing

for expectation damages. Id.

° A tiny minority of courts have limited a defrauded plaintiff to the remedy of

rescission when he is seeking the speculative damages of his underlying claim. Id.
. The vast majority of courts have more properly reasoned that defrauded tort

plaintiffs may affirm a settlement agreement, retaining the benefits, and seeking

damages. Id. at 291 (citing with great favor DiSabatino v. U.S. Fidetly & Guaranty Co.

(1986), 635 E.Supp. 350 (D.Del)).

Finally, the case of Siegel v. Williams (2004), 818 N.E.2d 510 (Ind.App.), is directly on-
point. Marjorie Williams hired attorney Siegel to represent her in a medical malpractice
action. Siegel failed to file a 180-day notice of claim as required by Indiana law as a
prerequisite to a civil action, so Marjorie settled her claim with the hospital for a nominal
sum. She then sued Siegel for malpractice and the case went to trial. During trial, Siegel
offered Marjorie $25,000, stating that it was all he had because his wife had taken all his
money in his divorce, and if the jury’s verdict was any more than that, he would simply

declare bankruptcy. This induced Marjorie to settle her claim and judgment was entered.
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Years later, Siegel admitted that he could have paid $300-, $400-, or $500,000 to settle
the malpractice case, but had “pulled one over” on Marjorie and gotten away with paying
much less. After learning of this fraud, Marjorie sued Siegel. He moved to dismiss under
the Indiana equivalent of Rule 60— the same defense Javitch would raise in this case —mis-
characterizing Marjorie’s new claim as an attack on the settlement and judgment. Marjorie
argued that she was not attacking the judgment but instead instituting a separate and
independent action for fraudulent inducement.

The court held that Marjorie had an election of remedies, including standing upon
the contract and secking damages. Id. at 514. A plaintiff “can keep what he has received
and file suit against the ones perpetrating the fraud and recover such amounts as will
make the settlement an honest one.” Id. (emphasis added) (quoting Automobile
Underwriters, Inc. v. Rich (1944), 222 Ind. 384).

In sum, the law of election of remedies across this country is well harmonized: a
party fraudulently induced into a contract has the option of affirming the contract and
suing for fraud. The vast majority of courts have held that this option remains available
to a plaintiff even if the contract entered into was a settlement and consentjudgment. And
courts that have specifically addressed cases with similar factual circumstances (and

defenses) have agreed with the Berrys: they may affirm and sue for fraud.
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III. Javitch’s Proposition of Law Must Be Rejected

Javitch’s proposed holding does not take into account the fundamental factual
differences between the Berrys’ case and those of the plaintiffs in the Picklesimer line: (1)
The Berrys did not execute a release; (2) they are not secking to rescind a release; and
(3) they are not seeking to litigate and recover damages on the legal malpractice case.

The appellate courts in Summa and Colvenbach understood these critical differences
and agreed that a plaintiff who is fraudulently induced to enter into an agreement can elect
to affirm that agreement and sue separately for fraud-type damages under Frederickson v.
Nye (“option one”). The court of appeals in this case understood this as well. Thercfore,

the Eighth District’s decision should be affirmed, as follows:

The Berrys’ Proposition of Law No. 1:

One who alleges he was fraudulently induced fo enter a consent judgment
and settlement agreement may elect from those remedies set forth in
Frederickson v. Nye (1924), 110 Ohio St. 459,

The Berry’s Proposition of Law No. 2:

One who elects to affirm an agreement or judgment and sue for fraud
damages under Frederickson v. Nye (1924), 100 Ohio St. 459, does not have
to tender back any consideration he received for the agreement or
judgment before bringing a suit for fraudulent inducement. See Summa
Health Sys. v. Viningre (2000), 140 Ohio App.3d 780, 785 (9th Dist.), and
Colvenbach v. McLaughlin, 1982 Ohio App. LEXIS 13569 {11th Dist.).

These proposed holdings re-affirm long-standing precedent on the eclection of
remedies available to victims of fraudulent inducement. They also take into account the

pivotal factual differences between Berry v. favitch—a case akin to Frederickson, Summa, and
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Colvenbach — and the cases cited by Javitch, which all deal with the Picklesimer exception for
releases and attempts to re-open and litigate the underlying original claims. This case does
not involve a release; it does not involve an attempt to set aside a release; and it does not
involve a request to litigate damages on the underlying case or have ajury determine those
damages. This case involves a consent judgment which is unquestioned. Indeed, the
Berrys are seeking to enforce (i.e., affirm) the consent judgment, thus no relief need be
sought under Rule 60(B)(3).

If the measured and germane holdings proposed by the Berrys are rejected in favor
of Javitch’s mistaken and mis-matched Proposition of Law, the Berrys’ only recourse —~and
Javitch’s only consequence — for the fraudulent misrepresentations regarding insurance
coverage would be to over-turn the consent judgment, rescind the settlement agreement,
and the Berrys would have to sue on the legal malpractice case, which was settled ycars
ago. How this outcome would advance the interests of settlement, compromise, and
finality of judgment is beyond logic and reasonableness.

CONCLUSION

This Court should adopt the Berrys” proposed holdings, which will result in a just
outcome supported by long standing Ohio Supreme Court precedent: the Berrys will have
an clection of remedies for Javitch’s alleged fraud; the settlement of the legal malpractice
case will be respected; the finality of the consent judgment enforced; and the Berrys will

proceed to trial against Javitch on the limited claim of fraudulent misrepresentation and
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fraud damages. If the Berrys prevail, they will seek $130,000 in “damages for the fraud
perpetrated” upon them, Frederickson v. Nye, supra., as well as punitive damages and fees
as a consequence for Javitch’s fraud.

The court of appeals’ decision below achieves thisjust and lawful result. The Eighth
District’s decision should be affirmed.

Respectfully submitted,
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IN THE COURT OF COMMON PLEAS

' CUYMIOGA COUNTY, OHIO
ROBERT BERRY, et al. ) CASE NO: 409418
' : ) _
Plaintiffs ) JUDGE JOHN SUTULA
) ;
V. ) & ANSWER OF
_ . o ) DEFENDANTS JAVITCH, BLOCK.,
JAVITCH, BLOCK, EISEN & ) EISEN & RATHBONE, MICHAEL
RATHBONE, P.L.L., et al. ) LINN AND VICTOR JAVITCH TO
' y - PLAINTIFES’ INTERROGATORIES
Defendants )

' D:eféndants Javitch, Block, Eisen & Rathbone, Michael Linn and Victor Javitch provide
 the following supplemental énswer to one of plaintiffs’ intétro gatories.

4. Staté the name of insurer, type of poﬁcyfpolicies, poliéy number/numbers, and Iimits of
coverage of each and every insurance policy that may éover youf alleged Hability in this action,
including umbrella coverage. |
AMENDED ANSWER:

Since providing our oﬁginal answer to this interrogatory, we have been advised by

_ representaiives of Legion Insurance Company that there is no coverage for plaintiffs” claim.

MME@

ALAN M. PETROV (0020283)
JENNIFER L. MeKEEGAN (0068490)

1501 Buclid Avenue
7th Floor, Bulkley Building
OF COUNSEL: Cleveland, OH 44115
‘ (216) 241-5310
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Paul Grieco Christopher DeVito
The Landskroner Law Firm, Litd. Morganstern, MacAdams &
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Attorney for Plaintiffs Cleveland, Ohio 44113
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Attofneys for Defendants
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Javitch and Michael D. Linn




STATE OF OHIO )
) 88,  VERIFICATION

COUNTY OF CUYAHOGA )

Victor Javiteh and Michael Linn, individually and on behalf of javitch, Block, Fisen &

Ratﬁbonc, being first duly sworn, depose and- say that they have read the foregoing answer to

interrogatory and it is true as they verily believe.

SWORN TO BEFORE ME and subscribed in my presence this 4 day of October,

2001,

NOTARY PUBLIC
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STATE OF QHIO
ss: AFFIDAVIT

COUNTY OF CUYAHOGA

R L

Now comes afflant, W. CRAIG BASHEIN, who having been duly sworn, states and
avers as follows:

1. | am an attomey admitted to practice law n all eourts of the State of Ohio.
| have been a member of the Bar of Ohio sinve 1986 and have at all times been in good
standing.

2. } am also admitted to practice in the United States District Cowrt, Northem
District of Ohio (1986); the United States Court of Appeals for the sixth Cirouit (1998); and
the United States Suprame Court in (1999).

3. Iam the Managing Partner of Bashein & Bashein, located at Terminal Tower,
50 Fublic Square, Cleveland, Ohio 44113, My practice areas and areas of experlise
include class action litigation, infentional tort, medical negligence, personal injury,
commercial Iitigation, praducts liability, employment, bad faith litigation, insurance law, and
appellate praclice.

4, | graduated from The Ohio State University, Collage of Law in 1986 a5 3
member of the Order of the Coif, and & recipient of the American Jurisprudence Award for
Excellence in the Study of Law.

B. | was recognized as one of Ohio’s top 10 altorneys in 2001 by Dhio Lawyers
Weekly, a statewide publication,

B, I'am board cerfified in civil il advosacy by the National Board of Trigl
Advocacy. | am a member of the Claveland and Ohio State Bar Associgtions, the Ohio

Association for Justice, the American Association for Justice, and the Cleveland Academy



of Trial Lawyers. | serve on the Board of Trustees for the Cleveland Academy of Tral
Attormeys and the Obic Association for Justice. | have tried more than 150 jury irials,
including cases Involving catastrophic Infures and deaih,

7. I have personal knowledge of the facts and issues concerning the matter of
Robert Berry, ef al, v. Javitch, Block & Rathbone from my review of the facts, documents,
pleadings, sworn deposition teatimony and exhibits, and my experience and expertise in

similar matters.

8. Based upon such persanal knowledge, 1 have rendered certain opinlons with
regard to relevant issues in the Berry vase,

8. My expert opinlons and basis for such opinions are further set forth in ny
repart attached hereto and incorpotated herelp,

FURTHER AFFIANT SAYETH NAUGHT.
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JAMES W. COLVENBACH, ct al,, Plaintiif-Appellants, -vs- ROBERT A.
McLAUGHLIN, et al., Defendant-Appellees

NO. 1682

COURT OF APPEALS, ELEVENTH APPELLATE DISTRICT, ASHTABULA
COUNTY, OHIO

1982 Ohin App. LEXIS 13569

June 18, 1982

COUNSEL: [*1] Robert S. Wynn, 6 Lawyers Row,
Jefferson,  Ohio 44047,  ATTORNEY FOR
PLAINTIFFS-APPELLANTS

Gary Leo Yosi, Two Lawyers How, Tefforson, Obio
44047

John G. Cardinal, 4203 Main Avenue, Ashtabula, Ohio
4304, ATTORNEYS FOR
DEPENDANTS-APPELLEES

JUDGES: COOK, 1., DAHLING, 1., concur
OPINION BY: ROFSTETTER, P. 1.

OPINION

OPTNION

Plaintiff-appellants purchased & puilding in Rock
Creok, Ashlabula County, from defendant-appellecs.
Defendants represented the market value of the building
to be $50,000, which was also their asking price, and
allegedly ropresented  that the building had been
appraised,  Plaintiffs, in reliance  on  defendanis’
representations and withoul getting their own appraisal,
signed the contract to purchase the building for $50,000.

Plaintifls later determined that the propeity was
worth $35,000. After paying $37,500 of the purchase
price, plaintiffs ccased making payments and filed this
action, alleging fraudulent misrepresentation and secking
alternative remedies of rescission or compensatory
damages. Defendants gounterclaimed for forcclosure.

Before the start of trial, plaintiff made an clection of
remedies, clecting (o maintam the contract and seek
gompensatory [¥2]  damages. Following trial, the jury
relurned the verdict for the defendant “due to lack of
clear and convincing evidence,” according 1o the verdict
form. The Court entered judgment on the verdict for the
defendants on April 27, 1981, Pn June 29, 1981, the
Court entered judgment for defendants on the
counterclaim.

On May 27, 1981, plainti{fs appeated the judgment
on the verdict cntered April 27, but the appeal was
dismissed for lack of a final, appealable order because of
the pending counterclaim. Plajntiffs again appealed on
July 29, 1981, alter Judgmenl was entered on the
counterclaim.

Plaintiff-appellants present two assignments of error:

1. THE COURT ERRED AS A MATTER OF LAW
[N INSTRUCTING TUE JURY THAT THI: BURDEN
OF PROOF APPLICABLE TO APPELLANTS CLAIM
WAS CLEAR AND CONVINCING EVIDENCE.



Page 2

1982 Ohio App. LEXIS 13569, *2

2. THE COURT ERRED IN EXCLUDING THE
EXPERT TESTIMONY OF DANIEL XAPUDIIA
AND RAY MAJKA.

The [irst assignment of error is well taken.

The Court instructed the jury that the claim of fraud
must be proven by clear and convincing evidence, The
plaintiffs objected to this aspecl of the charge. This
imsteuction would have been coreect only if plaintiff had
elected the equitable remedy [*3] of rescission. The
syllabus in Household Finance Corp. v. Allenberg
{1966}, 3 Ohin St 2d 190, says:

In an action for egquitable relief based on {raud, such
as to sct aside or reform a written document, clear and
convincing cvidence of the fraud is required, but in an
ordinary action at law for money only based on fraud, a
preponderance of the evidence is sufficient o prove such
fraud.

The prineiple i3 explained in Frederlckson v. Nye
(L924), 10} Ohio St. 459, at 468-469, quoting [rom Clark
v. Kirby, 204 App, Div., 447, 451, 198 N. Y. Supp., 172,
175

The law is elcmentary that wherc one has suftered by
reason of the misrepresentation of another, and has been
led to part with his moncy i reliance upon said false and
frauduleni misrepresentation, he has three independent
remedies: First, he may alfirm the contract into which he
had been induced to enter and sue for his damages lor the
fraud perpetrated upon him. Sccond, he may rescind the
contract itsclf and bring action o recover back the
moneys which hc has paid. Third, he may bring an action
in the naturc of the action at bar in a court of equity to
obtain a rescission of the contract into which he had been
induced [*4] to enter, with incidental reliel. An action
for reseission is entircly independent and inconsistent
with an action for damages by reason of the falsc and
fraudulent representations. Tn the first [third] action the
contract is treated as a nullity and the plaintiff asks the

intervention of a court of cquity to obtairn a nullification
of said contract. Tn the action for damages for fraudulent
representations which induced mim (o enter into the
contract, he affirms the contract and brings his action to
recover damages by reason of such fulse representations.
In the one action he treats the confract as nonexistent, and
in the other action he affirms the contract. Each remedy
is inconsistent with the other.

In the instant case, plaintiffs elected fo affirm the
contract and seck recovery of damages for the alleged
misrepresentations. Since they did not cleet to set aside
the contract, they were required to prove the fraud only
by a preponderance and not by clear and convincing
cvidence.

The second assignment of error is without merit.

Plaintiffs attempted to call as rebutial witnesses two
appraisers whose names had not been provided to the
Court and to the defendants before {*5] trial as required
by a pre-trial order. The Court would not permit the
witnesses to testify. Plaintiffs now argue that the pre-trial
order was invalid because it was not made pursuant to an
adopted rule of the Court.

Civ. R. 16 provides that a court may adopt local rules
on pre-trial procedures, The tule is wholly permissive in
nature and does not abrogate the Court's inherent power
to do all things necessary [or the administration of justice
within its jurisdiction. See In re Obstruction of Summil
County Driveway (1959), 108 Ohio App. 338, syllabus 1.

In addition, the testimony as proffercd would have
shown only the appraiset’s opinion at the time ol trial as
to the values of the property ai the time of the sale. This
cvidence would not have been relevant to the issue of
misrepresentation at the time of the sale.

Bascd on the first assignment of error, the judgment
of the trial court is reversed and the cause is remanded for
ancw (rial.



Westiaw

Not Reposicd in N.E.2d, 1985 WL 8539 (Ohio App. 8 Dist)

{Cite sa: 1985 WL 8539 (Do Spp. 8 Diet)

o
Ondy the Westlsw ciiation fs cotmently availsble.

CHECK OHIQ SUPREME COURT RULES FOR
EEPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Cowut of Appeals of Ohia, Highth Distct,
- Cuyaboga Covnty,
ROBERT JEFFREY STONE, Plaistifi-Appellant

v,
CITY OF ROCKY RIVER, ET AL, Defendanis-Ap-
pelioes
NO. 49434,
45434
Qctober 31, 1985,

Civil appeal from Common Pheas Court Cage No.
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Stone msserts on appeal that he should have been
granted summary judgment rather than zppelies.
Failing thet, he argues that contested maictial fact
jssues exist such as o render summary judgment
for nppellec Improper. We affirm.

Construing the documentary evidence produced be-
low in & light most favomsble te appellant, the fol-
lowing facts appear on the record:

Appellant was picked up mnd token into custody by
officera of the Avon Police Department on April
24, 1983, on supicion of baving committed certain
scts of vandnlivm, He was interrogated in & manaer
which, appellecs admit “crossed the line of proper
questicning.” After such questioning, appellant was
hpmufoufled to a chair and lefi alone in a room with
& pockefimnife, which had knowingly been Isft in his
possession by ihe police. Appellant mensged to use
the pocketnife to open up the veins in his arm,

On Noverober 34, 1983, appellant, in consideration
of $2,000, executed o relcave of clabms, pursuent to
advice of conngel, releasing sppelloes Hom any and
all Nisbility connected with the incident. Appellant’s
cownze]l and appellant believed at the time of the re-
lense’s exccution that the police officer primarily
reaponsible for improperly intsmogating appellant
was 8 Rocky River officer rather than s employes
of the City of Avon Lake. This belisf waa commu-
nicated lo appolless’ insurance adjustor, and, al-
though he knew it to be erroneouns, the adjvstor did
not inform appellant or bis counsel of such prior to
execution of the réleass,

It wag undemtood by the partics when the relense
was executed that appellant had substantisily re-
covered from the injurics suffered from the April,
1983 incident. After the molcase was executed, it
wes discovered that because of the incident appel-
lant had sustained hidden psychological damage-
postiraumatic stese disorder-not sospected sariier
becanse of appellant's active denial of paychologic-
al difficulty. This heretofore wmrecoganized damage
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will require thempy costing batween $7000 and
$18,000 to treat,

Appeliang filed 8 “Complaiot for Money Only”
against appeliees and others on April 24, 1584, al-
leging intonfonsl, willfl, wanton and malicious
acts leading to physical and smotionsl injury, ag
well a8 & cleim under 42 1L5.C. § 1983, Appollees'
enswer pleaded, fafer slia, that the November 14,
1983 rclesse precluded the woBium They sub-
sequently sought and wers granted summery fodg-
ment, apprreatly on that bass,

Appcilants two mssigoments of ewror may be de-
cided togater, They sre:

1. THE TRIAL COURT FRRED TO THE PRENU-
4 OF PLATNTIFF-APPELLANT 117 GRANT-
s THE MOTION FOR SUMMARY JUDG-
spsrrt OF DEVENDANTS-AFFELLBES, CITY
£ AVOR, PETERSEN AND VILAGY,

-6 TRIAL COURT BRRED TO THE PREJU-
'k OF PLAINTIFF-APPELLANT IN FAILURE
Ty GRANT SIMMARY FUDGMENT IN HIS
Ca FOR UPON THE MOTION FOR SUMMARY
UOGMENT OF DEFENDANTS-APPELLEES,
-ITY OF AYON, PETEREEN AND VILAGL

*x Appellant easentially mskes two wrguments o
support his assection that summary judgment shiould
huve bosm gronted jo his Favor mether then ap-
pellecy, or that, ot the very lenst, the asvidenwe
dencpstrates tbers wez A meieris] factoal dispute
remdeting summary judgment for sppoliess inappro-
praste,

1

Appellant's first sxguroent proposes that if it were
acoepted 85 lrue that appellees’ agent lnew of ap-
seftanfe and his counsels misspprehension con-
peroing which offiesr was primarily responsible for
fius improper intermogation, and did not tell sppist-
tewl, ihen appellecs would bo guilty of faud by
onssion comcerning the release. Such fraud, appel-

Pape 3 of 5
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Iant ontends, muken the release of appellees voird-
#ible at hig pption,

Even if sppellants theory of frand by omisgion as
applied to the facta of thip cage were accepied,
gomething we need got hee docide, it i Hrmly es-
teblighed fo Ohio law that 8 party to 8 moleste may
1ot obtain & judgment egainst the other party o that
relenie popcerming its subject matier without first
refumning or teadsing back the consldereiion he re-
eoived in reiur for forfeiting his claims, For ex-
ample, in Maphatiss, Lifs lnsmsss Co. v Buske
{1903), 69 Oblo 5t 204, it was beld that:

. .. [W]Hews 2 parly to & compromise desives fo got
aside or svoid the seme and be wemited to his od-
ginal rights, he musi place the other party fn slafuo
qus by muming or twadwly the rotur of
whatever has besn received by bim umder such
compromiss, if of my valoe, mnd so far o porsible,
any tipght Jost by the other purty in conseguence
{hereof, Tu an sclien o resoind, the pelition shonld
allege fiie fact of stch retorn or tender, prier i, or
at Ieast contomporansous with, the comunencemant
of the suit Furthor, sz u genersl popositon, the
mule obtaing even theagh the contmot of settlentent
was induced by the fimud or falss wpwescnitationy of
the other party; the ground being that by electing to
retain the property, the patly musi be conclusively
held io be bonod by the satilement.

Id, a1 302-303.

Spa gloo, Shallepbergor v, Motiists Mutual Jngu-
ange Co. (1958), 167 Obio St 494; Picklesimer +.
B & O Railpoad (1949), 151 Ohio St 15 Rerghex v.
Prewn (19471, 49 Ohio Law Abe. 25.

Ta the instant cugo, thers is 1o indication thet appel-
Inat hes over taken legal acton o rescind the re-
tease between him and appeliecs, However, even if
His Complaiet for Mosey Only were construed es
implicifly seeking reseission, the record & com-
pleszly devoid of even an eliegation that he has re-
turned or tendesed back W appellecs the considera-
Hon he reocived for exeonting the refease. Sinco the
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shave authordties clearly require such returm or
tender before an acton conceraing tho subject mat-
ter of the releass may lie, appeilant's frst axgument
in auppost of his nssignments fatls.

L

Appeliants second argument in support of bis as-
sertion Gt he was entitled to summary jndgment,
or that in any svent appellecy were not, is tha the
parties Iabored under' & mutsal mistake concerning
the extent of eppellant's infuries when the rolease
wag executed,

*3 Appellant reliss principally for this -argument 08
sloan v. Steadard Ol Company (1964), 177 Ohio
St 349, In (hat case, the Ohio Supreme Court held
thoi s release may be avoided where the relenser
demonstrates mutal spistake pegarding # fact me-
tetisl to the naturs, extent or gravity of mjury, W
lgsa the parties intended that claims for ail infuries,
tnown or unknown g8t the time the relesse was ex-
ecated, ba relinguished. Sloan, supys at 152,

'ﬁmﬁgmwuxtcimiccminfamwmmiduiu
determining the intent of the parties:

s & % Steted favorebly to the party mkmg rescis-
sion or cancellation, these factors are; The absence
of bargaining pud negotiating leading to soitlement;
the releasee is cleacly lisble; sbseace of discussion
concering personal infuries; the contention that ihe
injuries wers in fact unksown af the time the e
losse was exeoutsd ip reasoneble; an iadequate
wmount of consideration received compared with
the riak of the existente of upknown injuriea {see
Coapy v~ Prostor, supra [(1563), 59 Cal. 24 97, 378
P.2d 579), and euthorities cited therein); hasio by
the releages in scuring the refesse (anmotation, 71
ALK [3d], 82, 169 {19601); end the terms of the
relesse exclude the injuries aileged (amgottion, 71
ALR. [24), 82, 156 [19601.” Sloan, smipre, &t 153.

We observe Bt the outsel that eppellont’s second sr-
gument roust fail for the reasons miready stated in
mjecting his fivat argument-pamsly thet, assoming

Paged of §

Pape 3

{lya releesc to be voidable, there is nothing in the re-
cord to indicate he hes affimatively songht legnd
sespisgion of the melsase, and that be hms cerainly
not demonstrated any effort to rewen. the vonsidece-
tiom he received for it. We shall nonetbeless address
the issue of mutual mistake ss though pppelients
failure 1o seek rescission and to tender the procoeds
of the relense were oot & batrier to his cause of &o-
tiom.

In applying the fastorz cited in Rjoan, spm. it
should be. noted that appelunt was represenied by
counsel in negotiating te settlemont and compre-
hepsive relase, 'The relesse weas not exscuted wntil
almost soven months after the fncidem. Although
tho behavior of the police i this case sy well
have Yosa reprelhiensible, the recond showa that ap-
peliant wus already suffering psychologival -
culty prior to the incident Morsover, volike the
sihzation in Sloap, gupra, sod the other cass olted by
sppellant, Woviga v. Cioldk {1943}, 11 Ohio Agp.
3d 788, where the relensers received only nominel
sums {320 and $25, respectively), appeliant here re-
ceived $2,000, Finally, the rcasanablencss of appel-
Jant's ignorance of his injurles is highly guestion-
sble, considering the fact that he and bis counsel
had almost seven months in which to determine be
damage he had mffered for the purpose of arriving
ot o reasonable seitlernent figure. While the evid-
cace mny show that appeliants injury was bidden,
thers is no evidsnca that it was unpredictable or we-
pscertainable during the negotistion period.

*4 Thug spplying the fectors set ont in Blogn, pupa.
we Bnd the record supports the conolusion that the
partics intended the releass to peecluds appelless’
fiability for the injury sppellant now sssats ho suf-
fors from the incident which was the subject of fhe
relsase, Accondingly, sppellant's second argument
in support of his assignments feils.

Tudgpment affirmed.

1 is ordered that sppellecs recover of eppellant
their costs herein taxed.
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The Caurt finds thers were reasanable grownds for
this sppeal.

It is ordeved that & speciel mandati desue gut of this
Court directing the Cormmon Pleas Court to csrry
this fudgrent info eeesntion,

A certificd copy of lhis entry shall constitute the
rundste pursuant to Rule 27 of the Rules of Appel-
late Frocedurs,

P.JL.and
(Retived, of the Eighth Appellate Diatsich, Sitliug by
Assignment)

DAHLING L, CONCUR. _
(OF the 11t Appetlate District, Sitiing by Assign-
ment)

WILLIAM B. BROWN (Refired, of the Supreme
Couet of Ohio, Sifting by Assignment)

ME. 'This enfry is made pursnant to the thinl een-
tencs of Rule 22(D), Ohio Rules of Appellate Pro-
cadure, Thip is an snocungement of decision (see
Rale 26), Tea (10) days fom the date bereof this
dopurnent will be stamped fo indicate joumalize-
tion, at which time it will become the judgment and
onder of the court and time period for review will
begin to .

Ohie App., 1983,

Stais v. City of Roclyy River

Mot Reported in NE24, 1985 WL £539 (Ohio App.
3 Dist.)

END OF DOCUMENT
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