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This original action is brought in the name of the State of Ohio on the relation of

American Greetings Corporation, Morry Weiss, Jeffrey Weiss, 7ev Weiss, Scott S. Cowen,

Joseph S. Hardin, Jr., Charles A. Ratner, Jerry Sue Thornton, Joseph B. Cipollone, Stephen R.

Ilardis, and Hairiet Mouchly-Weiss ("Relators").

INTRODOCTION

l. This action involves an important issue relating to the inteipretation of the

Temporary Rules of Superintendence of the Courts of Ohio governing Commercial Dockets (the

"'I'cmporary Rules"), which the Supreme Court of Ohio adopted and which became effective

July l, 2008.

2. Relators are defendants in a derivative action purportedly brought on behalf of

American Greetings Corporation ("American (ireetings"), an Ohio corporation, that is currently

pending in the Cuyahoga County Court of Common Pteas (the "Derivative Action"). Relators

respectfuliy submit that they are entided to writs of prohibition and mandamus, ordering

Respondent, Judge Peter Corrigan (the "Trial Judge"), to refrain frotn exercising authority ovcr

the Derivative Action and requiring the 'I'rial Judge or Adtninislrative Judge, Judge Nancy A.

Fuerst (the "Administrative Judge"), to enter an order transferring the case to the Commercial

Docket consistent with the non-discretionary mandates of the Temporary Rules.

3. The Temporary Rules explicitly direct that a "derivative action" involving the

obligations and liabilities of corporate officers and directors "shcall" be transfen•ed to the

Commercial Docket. A non-Commercial Docket Judge has no authority to preside over sucli

cases. Despite that lack of authority, the Trial Judge refused, without explanation, to transfer the

Derivative Action. On appeal, the Administrative Judge affirmed that decision, also wiflrout

explanation.
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4. These decisiotis are both contrary to the plain language of the Teiizporary Rules

and initnical to the object and purpose underlying them. The plaintiff in the undertying case

opposed transi'ei- based on the sole, unsupported statement that it is a "labor organization."

Plaintiff did so because the 'I'emporary Rules provide for an exception to the rule that derivative

actions must be transferred to the Commereial Docket where "the gravamen of the case relates to

any of the following: ... [c]ascs in whieh a labor organization is a party[.]" In this case,

however, this exception is inapplicable for two independent reasons; (i) even if the Plaintiff

were a labor organization (and it is not), that fact would have absolutely nothing to do with the

"gravamen of the case;" and (ii) the plaintiff is not a labor organization at all.

5. First, even if Plaintiff were a labor organization, that fact would not relate to the

"gravamen of the case" in any conceivable way. The underlying case is a derivative action. '1'o

state the obvious, derivative actions are brought on behalf of the conspany, on claims that belong

to the contlany. Indeed, it is well-settled in Ohio that where, as here, a shareholder has brought a

derivative claim, the shareholder is not the real party in interest. This case therefore has

precisely nothing to do with the claims or defenses of a labor organization.

6. Second, plaintiff is not a labor organization. The plaintiff is a Massachusetts

pension fund called the Electrical Workers Pension Fund, Local 103, I.B.E.W. (the "Plaintift" or

"Pension Fund"). As explained more fully below, the Pension Fund is not a labor organization,

and documents that it lias filed with the Federal Governnient confirm that it is not. In support of

its statement to the contrary, Plaintiff offers only a footnote citation to the website of the

International Brotherhood of Etectrical Workers (I.B.E.W.). "1'he I.B.E.W., however, is legally

distinct from Plaintiff and is not a party in the Derivative Action.
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7. For each of these independent reasons, the Trial Judge lacks authority to preside

over the Derivative Action. Nor do Relators have an adequate remedy at law to seek correction

of this jurisdiction defect. "I'emporary Rule 1.44(D)(2) provides that "[t]he decision of the

administrative judge as to the transfer of a case under division (C) of this rule is ftnal and nol

appealable." (Emphasis added). Aceordingly, Relators respectfully request that this Court issue

a writ directing the Trial Judge or Administrative Judge to transfer the case to the Commercial

Docket and prohibiting the Trial Judge from exercising jurisdiction over this matter.

JURISDICTION

8. This Corul has original jurisdiction over this action pursuant to Article IV,

Section 2(B)(1)(d) of the Ohio Constitution.

PARTIES

9. Relator American Greetings is an Oliio corporation, a nominal defendant in the

Derivative Action, and the real party in interest.

10. 'I'he Individual Relators are defendants in the Derivative Action and are directors

and/or officers of American Greetings.

11. Respondent, Judge Nancy A. Fuerst, is the Administrative and Presiding Judge of

the Cuyahoga County Court of Coimnon Pleas.

12. Respondent, Judge Peter J. Corrigan, is a Cuyahoga County Common Pleas Court

judge. Judge C.orrigan was assigned to the Derivative Action and is currently presiding over it.

FACTUAL ALLEGATIONS

1. The Pension Fund Files a Derivative Action in Its Capacity as a Stockholder on

Behalf of American Greetings

13. On March 20, 2009, the Pension Fund filed a Verified Derivative Complaint

prirportedly on behalf of American Greetings against Relators in the Court of Common i'leas of
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Cuyahoga County, Ohio. The case is styled Electriccrl Workers Pension t,'und Local 103 1.13.E W

vs. Morry YVeiss, et al., Case No. 09-CV-687985 (tlie "Derivative Action"). (Appeal, Ex. F).1

14. Consistent with the nature of derivative actions, the Pension Fund sued in a

representative capacity on causes of action belonging to American Greetings. American

Greetings--Yhe real plaintiff in interest--was named as a nominal defendant. The Complaint

alleges that Relators breached their fiduciary duties by approving backdated option grants,

permitting the grants to beimproperly recorded, and disseminating false 1-inancial statements.

15. On April 17, 2009, Relators removed the Derivative Action to the tJnited States

District Court for the Northern District of Ohio. `I'he District Court granted Plaintift's niotion to

remand on February 17, 2010, which was reflected on the Cuyahoga Comity Common Pleas

Court's docket on March 1, 2010.

11. Relators Move to Transfer the Derivative Action to the Commercial Docket

16. In the 1990s, business courts were created in jurisdictions across the country. The

general purpose of these courts was to develop judicial expertise in business disputes, resolve

issues promptly, and promote consistent outcoines. Many were modeled after the most well-

known commercial court, Delaware's Chancery Court. Recognizing the need for commereial

dockets, the Chief Justice of this Court amiounced the formation of the Supreme Court Task

Force on commercial doolcets in his April 25, 2007 Annual State oi' the Judiciary Address. The

task force was charged with assessing the best method of establishing commercial civil litigation

dockets in Oliio Cominon Pleas Courts. (Operating Guidelines for the Task Force on

Commercial Doekets ¶ 2).

1 The majority of exhibits referenced herein were attached to the Individual Defendants'
Appeal of Order Denying Motion to 1'ransfer to the Commercial Docket, which is Exhibit as I
hereto. Accordingly, "Appeal, Ex. [x]" refers to exhibits attached the Appeal brief "Exhibit
[x]" refers to all other exhibits submitted herewith.
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17. 't'he Task Force's wortc culminated in the Supreme Court's adoption of the

Temporary Rules of Superintendence, effective July 1, 2008 ("Temporary Rules'"). (Appeal, Ex.

B). The Cuyahoga County Court of Common Pleas is currently one of lour Commercial Docket

Pilot Project courts.2

18. 'lhe goals of the project were two-fold: efficiency and predictability: "Cases on

the Commercial Docket will be decided more quickly than cases that remain on the standard

docket because of specilic timing rules. Consistency and predictability of decision will come

from having the same limited munber of judges deciding commercial issues. With these

improvements, the hope is that Ohio will become more hospitabte toward business, strengthening

the state's economy." (A Pr•imer on Ohio's New Commercial Dockets, COLUMBUS BAR

LAWYERS QUARTERLY (Summer 2009); Ohio Supreme Court Test To Set Asicie `Commercial

Doc•kets' I%or Biz Disputes, BUSmEss Ft2sr (July 4, 2008) ("'The Court's mission here is to

create efficiencies in the administration of justice,' said state Supreme Court spokesman

Christopher Davey. `But it could have a positive impact on economic development in the state at

a time when it's sorely needed."')).

19. Pursuant to 'I'emporary Rule 1.02(C)(1), only "Conimerciat Docket Judges" can

hear and decide cases assigned to the Conlmercial Docket. "1he Temporary Rules are designed to

ensare the success of the Pilot Project by requiring that commercial cases be heard by

Commercial Docket Judges who are trained in handling commercial cases under specific

Comniercial Docket case management ptans. (See 'I'emp. Sup. R. 1.02(C)(2) and 1.07).

2 Available at http://www.supremecourt.ohio.gov/Boards/commDockcts/pilotCourts.asp

(last visited March 29, 2010).
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20. Parties can move to transfer a case to the Commercial Docket. (Temp. Sup. R.

1.04(B)(1) & (2)). Moreover, if a case qualifies for the Comtnercial Docket and no attorney

representing a party in the case `les a motion for transfer, "the judge shall sua sponte request the

achninistrative j udge to transfer the case to the Commercial Docket." (Tenrp. Sup. R. 1.04(B)(3)).

1'he Temporary Rules thus mandate that comtnercial cases be transfet-red to and heat-d by trained

Commercial Docket Judges only.

21. Among the select group of cases that must be transferred to the Commercial

Docket ai-e derivative actions involving the rights, obligations, liability, or indemnity of officers

and directors of corporations. Transfer of such cases is mandatory:

(A) Cases accepted into the commercial docket

[A] commercial docket judge shall acc•ept a civil case, including
any ... derivative action, into the commercial docket .. . if the
case is within the statutoty jurisdiction of the court and the
gravamen of the case relates to auy oP the following:

(4) The rights, obligations, liability, or indetnnity of an officer,
director, manager, trustee, partner, or member of a business entity
owed to or from the business entity[.]

(Tenip. Sup. R. 1.03(A)(4) (emphasis added)).

22. It is undisputed that tbe Complaint against Relators asserts such derivative claims.

Relators tlierefore moved to transfer the Derivative Action to the Commercial Docket on March

2, 2010 pursuant to Temporary Rule 1.03(A). (Appeal, Ex. C).

23. On March 3, 2010, the Pension Fund opposed the motion to transfer. (Appeal, Ex.

D). The Pension Fund did not dispute that it filed a derivative action that was subject to transfer.

Rather, it asserted an exceptiott to the rule, claiming to be a "labor organization" under

'lemporaly Rule 1.03(B)(7), which provides that "[al commercial docket judge shall not accept
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a civil case into the commercial docket of the pilot project court if the gravainen of the case

relates to any of the following: ... (7) [c]ases in which a labor organization is a party[.]"

(Emphasis added).

24. Relato s filed their Reply on March 4, 2010 (Appeal, Ex. E), demonstrating that,

even if the Pension Fund were a "labor organization," the Teniporary Rules still would not

preclude transfer because the "gravamen of the case" does not eelate to the plaintiffs identity.

Rather, the Pension Fund sued as a nominal plaintiff and representative of the corporation.

25. The Derivative Action is not a labor lawsuit. The Pension Fund's claimed status

as a "labor organization" is irrelevant to its represenlative capacity as a shareholder allegedly

bringing, "on behalf of American Greetings," claims belonging to American Greetings. (Appeal,

Ex. F, at 2).

26. Furthermore, even if a party's mere status as a labor organization were sufficient

to preclude transfer to the Commercial Docket (and it is not), the Pension Fund did not submit

any evidence that it was a "labor organization" within the meaning of the Temporary Rules. In

fact, it is not a labor organization. 'I'o give the false appearance that it is, however, the Pension

Fund included a footnote citation to the website ot' the International Brotherhood of Electrical

Workers (I.B.E.W.). The I.B.E. W., however, is not a party in the Derivative Action.

27. Documents the Pension Fund fi1ed with the federal goverimient and in other

litigation demonstrate that the Pension Fund and I.B.E.W. Local 103 are legally distinct: the

Pension Fund is a sophisticated institutional investor with more than a hall-billion dollars in

investments, whereas I.B.E.W. Local 103 is a labor union. The Pension Fund's aimual report,

which it is required to file with the federal government, reveals that it is a muhi-einployer

pension plan within the meaning of § 3(37) of ERISA. (Appeal, Ex. H). The Pension Fund has
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also stated in sworn submissions to courts in other cases that it is an "`employee pension benefit

plan' within the meaning of §3(2)(A) of ERISA," (Appeal, Ex. J (Verified Coniplaint, Gambino,

et al. v, 'I'ri State Signal, 1:09-CV-11973-NG, at ¶ 4), and that it is a"large, sophisticated

institutional investor" with "vast resources." (Appeal, Ex. I, at 8)).

28. Despite the inapplicability of the "labor organization" exclusion, the 'Trial Judge

sunvroarily denied Defendants' motion without any analysis on March 5, 2010. (Appeal, Ex. A;

see also Lxhibit I hereto).

111. Relators Appeal the Denial of the Motion to Transfer

29. Pursuarit to Temporary Rule 1.04(C)(1), Relators promptly and timely appealed

the Judgment Entry to the Administrative Judge. (Exhibits 2, 3 hereto). '1'he Pension Fund

responded. (Exhibit 4 hereto).

30. On March 26, 2010, the Administrative Judge affirmed the 1'rial Judge's order

with a one-sentence entry on the docket: "Upon review by Administrative Judge of Defts' appeal

of Judge Corrigan's 3/5/10 Order denying Defts' Motion to Transter to Commercial Docket, the

Court finds Defts' appeal is without meiit and Judge Corrigan's order is sustained." (Exhibit 5

hereto (Docket showing Judgment Entry)).

31. The Administrative Judge did not rule oti Relators' reRuest for leave to file a

Reply Brief instanter. (Fxhibit 6 hereto).

CLAIM FOR WRITS

32. Relators restate the above allegations as it' Cully set forth herein.

33. This action involves a non-discretionary mandate of the Temporary Rules and

Relators are cntitled to writs of prohibition and mandamus.
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34. By failing to transfer the Derivative Action, the `l'rial Judge has exercised and will

continue exercising judicial power that is patently and unambiguously unauthorized per the

Temporary Ru1es. A writ of prohibition prohibiting him from exercising this power is therefore

warranted.

35. Transfer of the Derivative Action was mandatory under the Temporary Rules.

Because Relators have a clear legal right to have the Derivative Action transferred to tlv

Commercial Docket, Respondents have a clear legal duty under the Temporary Rules to effect

that right, warranting the issuance of a writ of mandamus.

36. Because Relators have the right to have the Derivative Action heard by a

designated Commercial Docket Judge, and given that Relators have exhausted the available

remedies through the appeal procedure promulgated in the Temporary Rules, denial of lhe writs

will injure Relators and no other adequate legal remedy otlierwise exists.
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WHEREFORE, for the foregoing reasons, Relators respectfully request that this Court:

(a) issue a writ of prohibition and/or mandamus (i) prohibiting the Trial Judge from

proceeding to exercise judicial authority over the Derivative Action; (ii) ordering

the Trial Judge to vacate the Journal Entry denying Relators' motion to transfer to

the Commercial Docket; and (iii) ordering the Trial Judge to enter an order

h•ansferring the Derivative Action to the commercial Docket, or, alternatively,

ordering the Administrative Judge to vacate the Joumal Entry aPfirming the Trial

Judge's denial of Relators' motion to transfer and ordering that the Derivative

Action be transferred to the Commercial Docket.

(b) order Respondent to reimburse Relators for costs associated with bringing this

action.

(c) grant such other and furtlier relief as the Court deems appropriate.
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VERITICATION

`I'he undersigned, being first duly sworn, and in accordance with S. Ct. Prac. R. X(4)(B),

states as follows: I am one of the attorneys for Relators. T'he facts set forth in the Complaint are

based upon my personat knowledge and, to the best of my knowledge, information, and belief,

all of the facts alleged are tnie.

SWORN 'I'O BEFORE ME AND SUBSCRIBED IN MY I'RESENCE THIS 2ND DAY
OF Al'RIL 2010.

331tL'NT)A'N V. tC'F?I,SXiX. A-tty,
NOTARY PUtWE_c '^AT6, OF OHIO
My commisslc.r, n^s w axpiration date

Section 147.03 O.R.C,
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing Complaint for Writ of Prohibition

and Mandamus was scrved by clectronic mail this 2nd day of April 2010 upon the following:

Darren J. Robbins, Esq., darrenr(q),csgrr.com

Travis E. Downs III, Esq., travisd(a,)csgir.com

James I. Jaconettc, Esq., jjaconette ca,csgrr.com

Jack Landskroner, Esq., jack(a),lgmlegal.com

Counsel of Record in Electrical Workers Pension
Fund Local 103 I.B.F.W. v. Mor-ry Weiss, et ad.,
Case No. 09-687985 (Cuyahoga C.P.)

^^^^'C rit 4, 0 ll^• .
NFDFRICK R. NANCL,'
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EXHIBIT 3 JUDGMENT ENTRY
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EXHIBIT I



IN THE COURT OF COMMON PLEAS
CIJYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION
FUND LOCAL 103 I.B.E.W., derivatively
on behalf of AMERICAN GREETINGS
CORPORATION,

Plaintiff,

CASE NO: CV 09-687985

JUDGE PETER J. CORRIGAN

ADMINISTRATIVE AND PRESIDING
JUDGE NANCY A. FUERST

V.

MORRY WEISS, JEFFREY WEISS, ZEV
WEISS, SCOTT S. COWEN, JOSEPH S.
HARDIN, JR., CHARLES A. RATNER,
JERRY SUE THORNTON, JOSEPH B. ) Oral Argument Reauested
CIPOLLONE, STEPHEN R. HAI2DIS, and
IIARRIET MOUCHLY-WEISS,

Def'endants,

-and-

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

INDIVIDUAL DEFENDANTS' APPEAL OF ORDER DENYING
MOTION TO TRANSFER TO COMMERCIAL DOCKET

Pursuant to Temporary Rule 1.04(C)(1) of the Rules of Superintendence for Courts of

Ohio, Defendants Morry Weiss, Jeffrey Weiss, Zev Weiss, Scott S. Cowen, Joseph S. Hardin, Jr.,

Charles A. Ratner, Jerry Sue Thomton, Joseph B. Cipollone, Stephen R. Hardis and Harriet

Mouchly-Weiss (the "Individual Defendants") respectfully appeal the Judgment of the

Honorable Peter J. Corrigan entered on Friday March 5, 2010 (Exhibit A) denying transfer of

this case to the Commercial Docket.



INTRODUCTION

'1 his is a "derivative case" involving the "rights, obligations, liability... of an officer [or]

director of a business entity owed to or from the business entity." (Temp. Sup. R. 1.03(A).)'

Accordingly, on March 2, 2010, the Individual Defendants and Nominal Defendant American

Greetings -- the real plaintiff in interest -- moved to transfer this case to the Commercial Docket

pursuant to the Ohio Supreme Court's Temporary Rules, which mandate transfer of such

derivative cases. (See Motion, Exhibit C.)

Plaintiff, a pension fund, opposed transfer on a single ground: it claimed to be a "labor

organization" and argued that the Temporary Rules prohibit transfer of cases in which a "labor

organization" is a party. (See Opp'n, Exhibit D.)

Despite the clear applicability of Temporary Rule 1.03(A) and Defendants'

demonstration that the "labor organization" exclusion did not apply to this case (Reply, Exhibit

E), Judge Corrigan (incorrectly) denied Defendants' Motion without explanation.

ARGUMENT

1. THE TEMPORARY RULES REQUIRE TRANSFER OF TIIIS CASE To THE COMMERCIAL

DOCKET.

As set forth in Defendants' Motion, this derivative action was purportedly brought on

behalf of American Greetings by the Electrical Workers Pension Fund Local 103 LB.E.W (the

"Pension Fund"), an American Greetings shareholder. (Complaint, Exhibit F.) In its Complaint,

ttie Pension Fund claims the Individual Defendants breached their fiduciary duties to American

Greetings by allegedly directing or allowing American Greetings to illegally backdate stock

options. (Conipl. ¶¶ 1-12.)

1 For the Court's convenience, a copy of relevant provisions of the Rules of

Superintendence for Courts of Ohio is attached as Exhibit B.
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The Pension Fund did not -- and could not -- dispute that the plain language of the

Temporary Rules require that "derivative actions" like this one involving the "rights, obligations,

liability, or indemnity of an officer [or] director" be transferred to the Commercial Docket.

(Temp. R. 1.03(A).) Indeed, the Eight District Court of Appeals reeently considered the

propriety of an order transferring a similar shareholder derivative case to the Commercial Docket

and concluded that transfer was not just proper, it was required. State ex rel. Carr v. McDonnell,

921 N.E. 2d 251, 255-56 (8th Dist. 2009).2 The court further noted that if one of the parties had

not moved to transfer, the trial court would have been required to transfer the case sua sponte. It

is therefore beyond dispute that this derivative action belongs on the Commercial Docket.

H. THE "LABOR ORGANIZATION" EXCLUSION DOES NOT PRECLUDE TRANSFER OF THIS

CASE To THE COMMERCIAL DOCICET.

Temporary Rule 1.03(B) -- the rule upon which the Pension Fund relied in opposing

transfer -- does not state that transfer is prohibited merely because a party claiming to be a labor

organization is a named party. Rather, the Rule clearly and unambiguously states that "[a]

comniercial docket judge shall not accept a civil case into the commercial docket of the pilot

project court if the gravamen of the case relates to any of the following ....(7) Cases in which

a labor organization is a party[.]" (Emphasis added) 3 Here, the Pension Fund's identity is

irrelevant to this case because the gravamen of the case relates to its status as an American

Greetings shareholder, merely one of thousands entitled, under certain circumstances not present

2 For the Court's convenience, a copy of the Appellate Court's decision in State ex rel.

Carr v. McDonnell, 921 N.E. 2d 251, 255-56 (8th Dist. 2009), is attached as Exhibit G.

3 Where a rule is clear and unambiguous on its face, it should be applied as written. See

Bryant v. Dayton Casket Co., 433 N.E.2d 142 (Ohio 1982). Individual Defendants respectfully
submit that the language and structure of Rule 1.03(B) are clear and unambiguous and ask the
Court to apply the rule as it is written by considering not only whether a labor organization is a
party but whether the party's identity as a labor organization is related to the gravamen of the

case.
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here, to sue derivatively on behalf of American Greetings. Identical claims could have been

made by any other American Greetings stockholder -- whether a hedge fund, an individual

stockholder or another pension fund. Indeed, the "true plaintiff' (and beneficiary of any

"damages" awarded if liability is found) is a corporation -- the norninal defendant, American

Greetings. Because the Pension Fund brings its claims derivatively on behalf of American

Greetings (Compl, at 2), plaintiffs identity is irrelevant to the analysis of whetlier this case

should be transferred to the Commercial Docket.

The Pension Fund's interpretation of Temporary Rule 1.03(B) is contrary to basic canons

of statutory eonstruction.a "I`he Pension Fund asks the Court to ignore the plain language of the

Rule, which dictates that the phrase "if the gravamen of the case relates to any of the following"

in the section heading qualifies and limits the language in the subsections below. In fact, the

Pension Fund would read this language out of the Rule altogether.

The Pension Fund's interpretation would also lead to an illogical and absurd result that

would undermine the policy behind the Suprenie Court's decision to create the Coinmercial

Docket. 7'he Supreme Court specifically intended that shareholder "derivative actions" relating

to the rights, obligations and potential liability of officers and directors of Ohio corporations be

transferred to the Commercial Docket. Derivative actions are often filed by pension funds whose

only connection to the case is that they own stock in the corporation on whose behalf they seek

4 Courts must consider the language of the rule in context, "construing words and phrases
in accordance with rules of grannnar and convnon usage.°" Bartchy v. State Bd of Fducation, 897
N.E.2d 1096, 1102 (Ohio 2008). Furfhermore, courts must give effect to all words in a rule and
cannot "pick out one sentence and disassociate it from the context, but must look to the four
corners of the enactment to determine the intent of the enacting body." State ex rel. Natron Bldg.

Tech. Academy v. Ohio Dept. of Edu., 913 N.E.2d 977, 981 (Ohio 2009) (citing State v. Wilson,

673 N.E.2d 1347, 1350 (Ohio 1997).) And finally, courts should interpret the rule so as to avoid

illogical or absurd results. State ex rel. Asti v. Ohio Dept. of Youth Servs., 838 N.E.2d 658, 664
(Ohio 2005).

4



to sue. Thus, interpreting Temporary Rule 1.03(B) to prohibit transfers of cases to the

Commercial Docket even where a party actually is a labor organization (as opposed to a pension

f-und) would allow lawyers to thwart the Supreme Court's intention by simply filing the action on

behalf of one of their pension fund clients. This is not what the Supreme Court intended.

III. THE I'ENSION FUND TS NOT A "LABOR ORGANIZATION."

Even if plaintiffs legally meritless interpretation were correct, this case should still be

transferred because the Pension Fund is not a "labor organization" under the Tetnporary Rules.

The Pension Fund argued that it is a "labor organization" as that term is defined in the

National Labor Relations Act. (Opp'n at I(citing 29 U.S.C. § 152(5).) The Pension Fund's only

support for this assertion, though, was a footnote cite to the website of the International

Brotherhood of Electrical Workers Local 103, where it stated that the "mission of Local 103,

I.B.F.W., is a simple one -- to provide the most skilled and productive workforce in the world,

while at the sanie time protecting the rights and benefits of worker." (Opp'n at 2, n.l.)

That argument is disingenuous, at best. Documents the Pension Fund filed with the

federal govern_!nent and in other litigation prove that the Pension Fund and Local 103 of the

I.B.E.W. are legally distinct entities; the Pension Fund is a sophisticated institutional investor

with more than a half billion dollars in investments, while Local 103 of the I.B.E.W. is a labor

union -- the type of "labor organization" envisioned by the Supreme Court in Temporary Rule

1.03(B)(7). Only the Pension Fund is a party to this litigation. The labor union has no role

whatever in this case.

For example, the Pension Fund's aimual report, which it is required to file with the

federal government, reveals that it is a multiemployer pension plan within the meaning of

5



Section 3(37) of ERISA. (See Annual Return/Report of Employee Benefit Plan, Exhibit H.)5

Consistent with its filings with the federal government, the Pension Fund bas stated in sworn

submissions to courts in other cases that it is an "'employee pension benefit plan' within the

meaning of §3(2)(A) of ERISA" (see Verified Complaint, Gambino, et al. v. Tri State Signal,

1:09-CV-11973-NG, (Exhibit 1, at ¶ 4) and that it is a`9arge, sophisticated institutional investor"

with "vast resources." (See Mem. of Law in Supp, of Mot, for Elec. Workers Pension Fund,

Local 103, I.B.E.W. for Appointment as Lead Pl. and Approval of Selection of Lead Counsel,

Exhibit J, at 8.)

'rhe Pension Fund should not be permitted to mask its true legal identity to avoid transfer

of this case to the Commercial Docket, where it belongs.

CONCLUSION

For the foregoing reasons, and for those reasons set forth in American Greetings' Appeal

of Order Denying Transfer of Case to Commercial Docket, the Individual Defendants

respectfully request that the Court reverse the Judgment of the Honorable Judge Peter J. Corrigan

and enter an order transferring this ease to the Commercial Docket.

j The Pension Fund's report for 2006 -- the most recent year publicly available -- lists
$644,135,381 in investments, (Id at 3.) The report also reveals that the Pension Fund is
managed by a board of trustees (id at 1) which, by law, must be made up of equal numbers of
representatives from the union and management. 29 U.S.C. §186(c)(5).
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DOCKET INFORMATION

Case Number: CV-09-687985
Case Title: ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W. vs. MORRY WEISS ET

AL

Image Viewer: AlternaTlFF

DOCKET INFORMATION

Date Side Type Description
03105/2010 N/A JE DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV

WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9), HARRIET MOUCHLY-
WEISS(D10) and AINERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D1 1) MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET FREDERICK R NANCE 0008988, FILED
03/02/2010, IS DENIED. CLPAL 03/04/2010 NOTICE ISSUED

03/04/2010 N/A OT DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION TO
TRANSFER CASE TO THE COMMERICAL DOCKET .......
(W).......JOSEPH P. RODGERS 0069783

03/03/2010 P1 OT P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W
OPPOSTIITION TO DEFTS MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET (W). JACK LANDSKRONER 0059227

03/0212010 D MO DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9), HARRIET MOUCHLY-
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D11) MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET FREDERICK R NANCE 0008988 03/05/2010 -
DENIED

03/01/2010 N/A

10/21/2009 P1

08/28/2009 D9

08/28/2009 D9

08/28/2009 D5

08/2812009 D5

08/28/2009 D11

CASE AND FILE REMANDED BACK TO COURT OF COMMON PLEAS
FROM U.S. DISTRICT COURT, NORTHERN DIST. OF OHIO.... USDC
NO. 1:09CV875

OT

REFUND CASE COST DEPOSIT TO
LANDSKRONER,GRIECO,MADDEN,LTD

DEPOSIT AMOUNT PAID STEPHEN R HARDIS

DEPOSIT REQUIRED FOR REFUND $18.21 STEPHEN R HARDIS

DEPOSIT AMOUNT PAID JOSPEH S HARDIN JR.

DEPOSIT REQUIRED FOR REFUND $18.21 JOSPEH S HARDIN JR.

CS

SF

SF

SF

SF

PAYMENT ON ACCOUNT MADE ON BEHALF OF WEISS/JEFFREY/ IN
THE AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF
OF COWEN/SCOTT/S. IN THE AMOUNT OF $18.21 PAYMENT ON
ACCOUNT MADE ON BEHALF OF RATNER/CHARLESlA. IN THE
AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF OF

$$

Image

http://cpdocket.cp.cuyahogacounty.us/p_CV_Docket.aspx?isprint=Y 3/10/2010



EXHIBIT

^



RULE 1̂,,,_7T,^ C_OiiRESPONDTNG
P'ORMSR RULEtS)

67 Fatates of Minor^. of Not More than
Tcn Thousand Dollars

68 Settlement of Iniurv Claims of Minors
6Q Settlenlent of Clai

Adult Wards
89.?or

70 Settleinentgf VJroneful Death an
Survival Clalms

71 CounselFees
2-Z Executor's and Administrator's

Commi.ssians
71 Ouardian'a Compensation
Z4 Trustee's Compensation
Z,S )O al Rule^.
76 Excention to the Ruies
77 Comoliance

Probate Divislon of the Courl of
Common Pleas - Case Management in
Decedent's Estates Guardians i a d
Trus

7998 Reserved
99 > ffeetive Date

Temporary Rules
1.0 Definition
1 ,02 Designation and Orsanization
1.03 Scoae of the ComMercial Docket
1.04 Transfer of Case to the Commercial

ocket

1.05 Sntcial Masters
1.06 Commercial Docket Case

Manazement Pian
1.07 Rulin8s o Motions and Submitted

Cases
1108 Commercial Docket Case Disnosition

Time Guideline
i..09 Publication of Opinions and Orders
I1 Pilot Proiact Bvaluation
.a„[ Ternt of Temuorary Rules 1.01

throu h 1.11

C.A. 99, C.P. 99, M.C. 99



Temporary Rules 1.01 through 1.11 of the Rules of Superiutendence for the Courts of

Ohio were approved by the Supreme Court on May 6, 2008, effective July 1, 2008:

Temp. Sup. R. 1.01. Definitions

As used in Temporary Rules 1.01 through 1.11 of the Rules of Superintendence for the Courts of
Ohio, "business entity" means a for profit or nonprofit corporation, partnership, limited liability
company, limited liability partnership, professional association, business trust, joint venture,
unincorporated association, or sole proprietorship.



Temp. Sup. R. 1.02. Designation and Organization

(A) Designation of pilot project courts

The Chief Justice of the Supreme Court shall designate up to five courts of cotttmon pleas
to participate in the commercial docket pilot project pursuant to Temporary Rules 1.01
through 1.11 of the Rules of Superintendence for the Courts of Ohio. Such courts shali
be styled "pilot project courts." The Supreme Court Task Force on Conunercial Dockets
shall recommend to the Chief Justice courts for designation as pilot project courts. The
Chief Justice shall not designate a court as a pilot project court unless the eourt agrees to
participate in the cotnrnercial docket pilot project.

(B) Establishment of commercial docket

Notwithstanding any rule of the Rules of Superintendenee for the Courts of Ohio qr local
rule of court to the eontrary, each pilot projeot court is authorized to establish and
maintain a commercial docket pursuant to the requirements of Temporary Rules 1.01
through 1.11 of the Rules of Superintendence for the Courts of Ohio.

(C) Designation and training of commerc3al docket judges

(1) The Chief Justice of the Supreme Court shall designate one or more sitting judges
of each pilot project court to hear all cases assigned to the commercial docket. Such
judges shall be styled'bommercial docket judges." In the event of the death, resignation,
or removal from or forfeiture of office of a commercial dooket judge, the Chief Justice
may designate another sitting judga of that pilot project court to serve as a commercial
docket judge, The Supreme Court Task Force on Cotnmerciai Dockets shall recommend
to the Chief Justice candidates for designation as commercial docket judges. The Cbief
Justice shall not designate a judge as a commercial docket judge unless the judge agrees
to participate in the commercial docket pilot project.

(2) Each cotnmercial docket judge shall complete an orientation and training seminar
on the administration of commercial dockets to be offered or approved by the Supreme
Court of Ohio Judicial College.



Temp. Sup. R.1.03. Scope of the Commercial Docket

(A) Cases accepted into the commercial docket

A commercial docket judge shati. accept a civil case, including any jury; non jury;
injunction, including any temporary restraining order; class action; declaratory judgment;
or derivative action, into the commercial docket of the pilot project court if the case is
witbin the statutory jurisdiction of the court and the gravamen of the case relates to any

of the following:

(1) The formation, govemance, dissolution, or liquidation of a business entity,
as that term is defined in Teniporary Rule 1.01 of the Rules of Superintendence
for the Courts of Ohio;

(2) The rights or obligations between or among the owners, shareholders,
partners, or membere of a business entity, or rights and obligations between or
among any of them and the entity;

(3) Trade secret, non-disclosure, non-compete, or employment agreements
involving a business entity and an owner, sole proprietor, shareholder, partner, or
member thereof;

(4) The rights, obligations, liability, or indemnity of an officer, director,
manager, trustee, partner, or member of a business entity owed to or from tlie
business entity;

(5) Aisputes between or among two or more business entities or individnals as
to their business or investment activities relating to contracts, transactions, or
relationships between or among them, including without limitation the following:

(a) 'fransactions govemed by the uniform commercial code, except for
consumer product liability claims described in division (13)(2) of this mle;

(b) The purchase, sale, lease, or license of, or a seourity interest in, or
the infringement or misappropriation of, patents, trademarks, service
marks, copyrights, trade secrets, or other intellectuai property;

(c) The purchase or sale of a business entity or the assets of a business
entity;

(d) The sale of goods or services by a business entity to a business

entity;

(e) T^Ion-consumer bank or brokerage accounts, including loan,
deposit, cash management, and investment accounts;



(f) Surety bonds and snretyship or guarantee obligations of
individuals given in connection with business transactions;

(g) The purchase, sale, lease, or license of, or a security interest in,
commercial property, whether tangible, intangible personal, or real
property;

(B)

(it) Franchise or dealer relafionships;

(i) 13usiness related torts, such as claims of unfair competition, false
advertising, unfair trade practices, fraud, or interference with contractual
relations or prospective contractual relations;

()) Ceses relating to or arising undar state or federal antitrust laws;

(k) Cases relating to securities, or relating to or arising under federal
or state seeurities laws;

(1) Commercial insurance contracts, including coverage disputes.

Cases not accepted into the commercial docket

A conunercial docket judge shall not accept a civil case into the commercial docket of the
pilot project court if the gravamen of the case relates to any of the following:

(1) Personal injury, survivor, or wrongful death matters;

(2) Consumer claims against business entities or insurers of business entities,
including product liability and personal injury cases, and cases arising under
federal or state consumer protection laws;

(3) Matters involving occupational health or safety, wages or hours, workers'
compensation, or unemployment compensation;

(4) Environmental claims, except thosa arising from a breach of contractual or
legal obligations or indentnities betwaen business entities;

(5) Matters in enrinent domain;

(6) Employment law cases, except those involving owners described in
division (A)(3) of this rule;

(7)

(8)

Cases in which a labor organization is a party;

Cases in which a governmental entity is a party;



(9) Discrimination cases based upon the United States cotzstitution, the Ohio
constitution, or the applicable statntes, rules, regulations, or ordinances of the
United States, the state, or a political subdivision of the state;

(10) Administrative agency, tax, zoning, and other appeals;

(11) Petition actions in the nature of a change of name of an individual, meatal
health act, guarclianship, or govermnent election matters;

(12) Individual residential real estate disputes, includ'tng foreclosure actions, or
non-commercial landlord-tenant disputes;

(13) Any matfsr subject to the jurisdiction of the domestic relations, juvenile,
or probate division of the court;

(14) Any matter subject to the jurisdiction of a municipal court, county court,
mayor's coutt, small claims division of a nwnicipal coud or county court, or any
matter required by statute or other law to be heard in some other court or division
of a court;

(15) Any criminal matter, other than criminal contempt in connection with a
matter pending on the commercial docket of the court.



Temp. Snp. R. 1.04. Transfer of Case to the Commercial Docket

(A)

($)

Random assignment

A case filed with a pilot project court shall be randomly assigned to a judge in
accordance with the individual assignment system adopted by the court pursuatit to
division (B)(2) of Rule 36 of the Rules of Superintendence for the Coarts of Ohio.

Transfer procedure

(1) If ffie gravamen of a case filed with a pilot project court relates to any of the

topics set forth in division (A) of Temporary Rule 1.03 of the Rules of Superintendence
for the Courts of Ohio, the attorney filing the case shall include with the initial pleading a
mo{ion for transfer of the case to the commercial docket.

(2) If the gravamen of the case relates to any of the topics set forth in division (A) of
Temporary Rule 1.03 of the Rules of Superintendence for the Courts of Ohio, if the
attomey fiting the case does not file a motion for transfer of the case to the commercial
docket, and if the case is assigtted to a non-cotnmercial docket judge, an attotney
representing any other party shall file such a motion with tltat party's fust responsive
pleading or upon that party's initial appearance, whichever occurs first.

(3) If the gravamen of the case relates to any of the topics set forth in division (A) of
Temporary Rule 1.03 of the Rules of Superintendence for the Courts of Ohio, if no
attomey represeuting a party in the ease files a motion for transfer of the case to the
commercial docket, and if the case is assigned to a non-commercial docket judge, lha
judge shall sua sponte request the administrative judge to transfer the case to the
cornarereial docket.

(4) If the case is assigned to the commercial docket and if the gravamen of the case
does not relate to any of the topics set forth in division (A) of Tetnporary Rule 1.03 of the
Rules of Superintendence for the Courts of Ohio, upou motion of any parly or sua sponte
at any time during the course of the litigation, the commercial docket judge shall rentove
the case from the commercial docket

(5) Copies of a party's motion for transfer of a case to the commeroial docket filed
pursuant to division (11)(1) or (2) of this rute shall be delivered to the administrative
judge.

(C) Ruling or decision on transfer

(1) A non-conwtercial docket judge shall rule on a party's motion for transfer of a
case filed under divisions (H)(1) or (2) of this rule no later than two days after the filing
of t] c motion. A party to the case may appeal the non-commercial docket judge's
decision to the adtninistrative judge within three days of the non-commercial docket



judge's decision. The administrative judge shall decide the appeal within two days of the
filing of the appeal.

(2) An administrative judge shall decide the saa sponte request of a non-commercial
docket judge for transfer of a case made under division (B)(3) of this rule no later than
two days after the request is made.

(A)

(E)

Review of transfer

(1) The factors set forth in Temporary Rule 1.03 of the Rules of Superintendence for
the Courts of Ohio shall be dispositive in determining wltether a case shall be transferred
to or removed from the commercial docket pursuant to division (B) of this rule.

(2) The decision of the administrative judge as to the transfer of a case under division
(C) of this rule is final and not appealabla.

Adjustment of other case assignments

To guarantee a fair and equal distribution of cases, a commercial docket judge who is
assigned a commereial docket case pursuant to division (B) of this rule may request the
administrative judge to reassign a similar civil case by lot to another judge in the pilot

project court.



Tenip. Sup.12. 1.05. Special Masters

(A) Appotntment

(1) With the consent of all parties in a commereial docket case, a commercial docket
judge may appoint a speaial master to do any of the following with regard to the case:

(a) Perform duties consented to by the parties;

(b) Hold trial proceedings and make or reeommend findings of fact on issues
to be decided by the judge without a jury if appointment is warranted by some
exceptionai condition or the need to perform an acoounting or resolve a difficult
computation of damages;

(c) Address prettial and post-trial matters that cannot be addressed effectively
and timely by the jtulge.

(2) A special master shall not have a relationship to the parties, counsel, the case, or
the commercial docket judge that would require disqualification of a judge under division
(E) of Canon 3 of the Code of Judicial Conduct unless the parties consetit with the judge's
approval to appointment of a particular person after disclosure of any potential grounds
for disqualification.

(3) In appointing a special master, the commereial docket judge shall consider the
faimess of imposing the likely expenses on tha parties and shall protect against
unreasonable expense or delay.

(B) Order appointing a special master

(1) A commereial docket judge shall give the parties notice and an opportunity to be
heard before appointing a special master. Any party may suggest candidates for
appointment.

(2) An order appointing a special master shall direct the special master to proceed
with a(1 reasonable diligence and shall include each of the following:

(a) The special master's duties, including any investigation or enforcement
duties, and any limits on the special master's authority under division (C) of tUis

tule;

(b) The circumstances, if any, under which the spoeial master may
communicate ex parte with the commercial docket judge or a party;

(e) The basis, terms, and procedure for fixing the special master's

compensation.



(3) A commercial docket judge may amend an order appointing a special master at

any time after notice to the parties, and an opportunity to be heard.

(C) Special master's authority

Unless the appointing order expressly directs otherwise, a special master shall have
authority to regulate all proceedings and take all appropriate measures to perfonn fairly
and efficiently the assigned duties. The special master may impose appropxiate sanctions
for contempt committed in the presence of the special master and may recommend a
contenpt sanction against a party and sanctions against a nonparty.

(D) Evidentiary bearings

Uatess the appointing order expressly directs otherwise, a special master conducting an
evidentiary hearing may exercise the power of the commereial docket judge to compel,

take, and record evidance.

(E) Special master's orders

A special master who makcs an order shali file the order with the clerk of the court of
common pleas and promptly serve a copy on each party. The clerk shall enter the order
ort the docket.

(F) Special master's reports

A special master shall report to the cotnmercial docket judge as required by the order of
appointment. The special master shall file the report and promptly serve a copy of the
report on each party unless the commercial docket judge directs otherwise.

(G) Action on special master's order, report, or recommendations

(1) Tn acting on a special mastete order, report, or reeommendations, the commercial
docket judge shall afford the parties an opportunity to be heard; may receive evidence;
and may adopt or affirm, modify, wholly or partly rcject or reverse, or resubmit to the
special master with instructions.

(2) A party may file an objection to or a motion to adopt or modify the special
master's order, report, or recommendations no later than fourteen days after a copy is
served, unless the court sets a different time.

(3). The court shall decide all objections to findings of fact made or recommended by
the special master in accordance with the same standards as a ruling of a magistrate under
paragraph (D)(3) of Aule 53 of the Rules of Civil 1'rocedure, unless the parties, with the
commercial docket judge's approval, stipulate either of the following:

(a) The fmd'angs will be reviewed for clear error;



(b) The findings of a speeial tnaster appointed under division (A)(1)(a) or (b)
of this rule will be final.

(4) The commercial docket judge shall decide de novo all objections to conclusions
of law made or recommended by a special master.

(5) '(3nless the order of appointment establishes a different standard of review, the
commercial docket judge may set aside a special master's ruling on a procedural matter
only for an abuse of discretion

(R) Compensation

(1) The commercial docket judge shall fix the special master's compensation before
or after judgment on the basis and terms stated in the otder of appointment, but the judge
may set a new basis and tecros after notice and an opportunity to be heard.

(2) The compensation of the special master shall be paid oither by a party or parties
or frotn a fund or subject matter of the case within the commereial docket judge's

control.

(3) The cotnmercial docket judge shall allocate payment of the special master's
compensation among the parties after considering the nature and amount of the
controversy and the extent to which any party is more responsible than other parties for
the reference to a special master. An interim allocation may be amended to reflect a
decision on the merits.



Temp. Sup. R. 1.06. Commercial Docket Case Management Plan

The Supreme Court Task Force on Connnercial Dockets shall establish a model commercial
docket case management pretrial order to provide for the issuance of a commercial docket case
management plan tailored to the requirements of the commercial docket. A commercial docket
judge may use the model commereial docket easo management pretrial order. Notwithstanding
any contrary provision of a case management plan adopted by a pilot project court pursuant to
division (B)(I) of Rule 5 of the Rules of Superintendence for Courta of Ohio, a commercial
docket case management plan issued by a commercial docket judge shall govem the litigation of
each commercial docket case assigned to that judge.



Temp. Sup. 12.1.07. Rulings on Motions and Submitted Cases

(A) Rulings on motions

(1) A commercial docket judge shall rule upou all motions in a commercial docket
case within sixty days of the date on which the motion was filed.

(2) If a commercial docket judge fails to rule upon a motion in a conunercial docket
case within sixty days of the date on which the motion was filed, an attorney representing
the movant shall provide the judge with written notification alerting the judge of this fact.
The attorney shali provide a copy of the notification to all other parties to the case.

(B) Submitted cases

(1) A comtnercial docket judge shall issue a decision in all commercial docket cases
submitted for detemaination after a court trial within ninety days of the date on which the

case was submitted.

(2) If a cotnmercial docket judge fails to issue a decision in a conunercial docket case
submiued for detetnnination after a court trial within, ninety days of the date on which the
case was submitted, an attorney representing a party to the case shall provide the judge
with written notification alerting the judge of this fact. The attorney shaII provide a copy
of the notification to all other parties to the case.



Temp. Sup. R. 1.08. Cominercial Docket Case Disposition Time Guideline

(A) Time guideline

Except for a case designated as complex litigation pursuant to Rule 42 of the Rules of
Superintendence for the Courts of Ohio, a pilot project court shall aspire to have each
case assigned to a commercial docket judge to disposition within eighteen months of the
date on which the case was filed. This time guideline is not mandatory, bnt rather is
intended to serve as a benchmark and assist pilot project courts and commercial docket
judges in measuring the effectiveness of their case management.

(B) Notification of delay

if a commercial docket judge has not disposed of a commercial docket case assigned to
the judge within eighteen montlts of the date on whinh the case was filed, the judge shall
notify the Court Statistical Reporting Section of the Supreme Court as to the canse for
delay for the purpose of providing the information to the Supreme Court Task Force on
Commerciai Dockets.



Temp. Snp. R 1.09. Publication of Opinions and Orders

Opinions and dispositive orders of the commerc'rai doeket judges shall be promptly posted on the
website of the Supreme Court.



'Temp. Sup. R. 1.10. Pilot Project Evaluation

The Supreme Court Task Force on Coinmercial Dockets shall collect, analyze, correlate, and
interpret information and data conccrning the conuneTCial doaket of each pilot project court. The
Task Force may xequest the assistance of the Court Statistical Reporting Section at the Supreme
Court and collent additional information frem pilot project courtR as needed.



Temp. Sup. R. 1.11. Term of Temporary Rules 1.01 through 1.11

Temporary Rules 1.01 throngh 1.11 of the Rules of Superintendence for the Courts of Ohio
adopted by the Supreme Court on May 6, 2008 shall take effect on July 1, 2008 and shall remain
in effect through July 1, 2012, unless extended, modified, or withdrawn by the Supreme Court
prior to that date. Any commercial docket case pending after the term of these temporary rules
shall continue pursuant to the requirements of the rules until final disposition thereof.



EXHIBIT

C



tN THE COURT OP COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION
FUND LOCAL 103 I.B.E.W., derivatively
on behalf of AMERICAN GREETINGS
CORPORATION,

plaintiff,

V.

MORRY WEISS, JEFFREY WEISS, ZEV
WEISS, SCOTT S. COWEN, JOSEPH S.
HARDIN, JR., CHARLES A. RATNER,
JERRY SUE THORNTON, JOSEPH B.
CIPOLLONE, STEPHEN R. HARDIS, and
HARRIET MOUCHLY-WEISS,

Defendants,

-and-

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

2010

^`^RfICG ^CASE NO: CV-09-6^ff$1^
0C

.
Flj_/

n
'

JUDGE PETER J. CORRIGAIq 'nn` piTS

DEFENDANTS' MOTION TO TRANSFER
CASE TO'CHE COMMERCIAL DOCKET'

Defendants respectfully move this Court to transfer this case to the Commercial Docket

in accordance with Temporary Provision 4 of the Rules of Superintendence for Courts of Ohio.

The Temporary Rules provide:

' Pursuant to Temp. Sup. R. 1.04(B)(5), a copy of this Motion shall be delivered to the Administrative

Judge.



[A) commercial docket judge shall accept a civil case, including any ...

derivative action, into the commercial docket ... if the case is within the statutory
jurisdiction of the court and the gravamen of the case relates to any of the

followitig:

.rr

(4) Tlie rights, obligations, liability, or indemnity of an officer, director,
manager, trustee, partner, or member of a business entity owed to or from the

business entity[.]

(Temp. Sup. R. 1.03 (emphasis added)).

This derivative action alleges, among other things, various breaches of fiduciary duty by

officers and directors of American Greetings, and falls squarely within the scope of the

commercial docket. Furtliermore, the gravamen of the action does not relate to the topics set

forth in division (A) of Temporary Rule 1.03 of the Rules of Superintendence for Courts of Ohio.

Accordingly, defendants request that their mation be granted.

A proposed Order is attached for the Court's convenience.

Dated: March 2, 2010 Respect^"bmitted:

Frederick R. Nance (0008988)
fnance@ssd. com
Joseph C. Weinstein (0023504)
jwein.vtein a,ssd. com
Joseph P. Rodgers (0069783)
jrodgers@s,s,d.com
SQUIRE, SANDERS & DEMPSEY L.L.P.
4900 Key Tower
127 Public Square
Cleveland, OH 44 1 14-1 304
216.479.8500 (phone)
216.479.8780 (fax)
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OF COUNSEL:

David H. Kistenbroker
david, ki.stenbroker@kattenlaw. cofn
Carl E. Votz
cart,volz@kattenlaw.com
KATTEN MUCFIIN ROSENMAN LLP
525 West Monroe Street
Chicago, IL 60661-3693
312.902.5362 (phone)
312.577.4729 (fax)

Richard H. Zelichov
richard,zelichov@katienlaw.com
KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600
Los Angeles, CA 90067-3012
310.788.4680 (phone)
310.712.8433 (fax)

ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I certify that a true and accurate copy of this Motion to 'Transfer was served by

REGULAR U.S. MAIL and E-MAIL this 2nd day of March 2010 upon:

Jack Landskroner, Esq.
1360 West 9th Street
Suite 200
Cleveland, OH 44113-0000

Darren J. Robbins, Esq.
Travis E. Downs III, Esq.
James 1. Jaconette, Esq.
COUGHLIN STOIA GELLER

RUDMAN & ROBBINS LLP
655 West Broadway, Suite 1900
San Diego, CA 92101

ATTORNEYS FOR PLAINTIFF
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IN "I'HE COURT OF COMMON PLEAS
CUYAIIOGA COUNTY, OIiIO

ELECTRICAL WORKERS PENSION

FUND LOCAL 103 I.D.E.W., derivatively
on behalf of AMERICAN GREETINGS
CORPORATION,

CASE NO: CV-09-687985

Plaintiff,

V.

MORRY WEISS, et al.,

Defendants,

JOURNAL ENTRY

-and-

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

ORDER GRANTING MOTION TO TRANSFER
CASE TO THE COMMERCIAL DOCKET

T'he Court hereby finds that the Motion to Transfer this case to the Commercial Docket in

accordance with Temporary Rules 1.03 and 1.04 of the Rules of Superintendence for Courts of

Ohio is well taken and hereby GRANTS the motion.

The Clerk of Courts is hereby ORDERED to transfer the case to the Commercial Docket.

Assigned Judge Administrative Judge

Commercial Docket Judge
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1NTHE COURT OF COMMON PLEAS
CiNAH(30A COUNTY, OHIO

ELECTRICAL WORKERf'ED3MC1N p1: 5gase No. CV-09-687985

FUND LOCAL 103 I.B.E.W., etc.
J F. FUEBSTJudge Peter J. Corrigan

Plaintiff!i,^' 0F CQUf^TS
A G!'UTY

V S.

}

MORRY WEISS, et al.

PLAINTIFF'S OPPOSITION TO
Defendants )

and

)
AMERICAN GREETINGS CORP.

)
Nominal Defendant

DEPENDANTS' MOTION TO TRANSFER
CASE TO THE COMMERCIAL DOCKET

)

Plaintiff, The Electrical Workers Pension Fund Local 103 I.B.E.W. ("Local 103")

respectfully requests that this Court deny defendants' Motion to Transfer Case To The

Commercial Docket. Transfer is prohibited by Temporary Rule 1.03(B)(7), which states that "A

commercial docket judge shall not acceot a civil case into the commercial docket...[in] cases in

wfiich a labor om;ganizati.on is a party." TENiP. Sup. R. 1.03(B)(7) (emphasis added). The National

Labors Relations Act broadly defines a labor organization as:

Any organization of any kind or any agency or employee representation

committee or plan in which employees participate and which exists for the

purpose, in r,vhole or in part, of dealing with employees concerning grievances,

labor disputes, wages, rate of pay, hours of employment, or conditions of work.

See 29 U.S.C. § 152(5). See also O.R.C. § 4117.01(D).



I'laintiff, Local 103, is a labor organization as defined under 29 U.S.C. § 152(5) and as

stated in Temporarv Rule 1,03(B)(7).' Therefore, Temporary Rule 7.03(H)(7) prohibits the

transfer of this case to the commercial docket, and defendants' Motion to Transfer must be

denied.

Respectfully submitted,

^..^^s.,..._>
Jack LandskroneT(Od59'227)

Drew Legando (0084209)

LANDSKRONER • GRIECo • MADDEN, LLC

1360 West 9th Street, Suite 200

Cleveland, Ohio 44113

P: 216/522-9000

F: 216/522-9007

drewt,lgmlegal.com

and

Janies 1. Jaconette
Michael Ghozland

COUGHLIN STOIA GELLER RUDMAN & ROBBINs

655 West Broadway, Suite 1900

San Diego, CA 92101

Counsel for Plaintiffa

1 "The mission of Local 103, I.B.E.W., is a simple one - to provide the most skilled and

productive workforce in the world, while at the same time protecting the rights and benefits of

every worker." See www.ibew103.com.
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CERTIFICATE OF SERVICE

I certify that a copy of this brief was sent via regular mail on March 3, 2010, to the

following counsel of record:

Frederick R. Nance

Joseph C. Weinstein

Joseph P. Rodgers

SQUIRE, SANDERS & DEMPSEY

4900 Key Tower

127 Public Square

Cleveland, OH 44114

and

David H. Kistenbroker

Carl E. Volz
KATT'EN MUCHIN ROSENMAN

525 West Monroe Street

Chicago, JL 60661

and

Richard H. Zelichov

KATTEN MUCHIN ROSENMAN
2029 Century Park East, Suite 2600

Los Angeles, CA 90067

Attorrleys for Defendarzts
^

Drew Legando v
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IN THE COURfOII C0MI'LEAS
CUYAHOGA COUNTY, OHIO

2C!nI4AR-W A 9: 4
ELECTRICAL WORKERS PENSION ) CASE NO: b 09-687985

FUND LOCAL 103 I.B.E.W., derivativel}t_;i/,')^ [- FIl-- c
on behalf of AMERICAN GREC;TINGS 'i. ^iTER J. CORRIGAN

CORPORATION, t1Y:A`i)?f;lt COUFJTY

Plaintiff,

V.

MORRY WEISS, JEFFREY WEISS, ZEV
WEISS, SCOTT S. COWF,N, JOSEPH S.
HARDIN, JR., CHARLES A. RA'ITIER,
JERRY SUE THORNTON, JOSEPH B.
CIPOLLONE, STEPHEN R. HARDIS, and
HARRIET MOUCHLY-WEISS,

Defendants,

-and-

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

)
)
)
)
)
)
)
)

DOCKET

MAR 4 201q

DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION
TO TRANSFER CASE'TO THE COMMERCIAL DOCKET

In its Opposition to Defendants' Motion to Transfer Case to the Commercial Docket,

Plaintiff Electrical Workers Pension Fund, Local 103, I.B.E.W. ("Pension Fund"), argues that

this case should not be transferred to the Commercial Docket pursuant to Temporary Provision 4

of the Rules of Superintendence for Courts of Ohio because it claims the Temporary Rules

prohibit transfer of cases where a labor organization like the Pension Fund is a party. (Opp. at

1.) But the Temporary Rules only bar transfer of cases to the Commercial Docket where the

party's identity as a labor organization relates to the gravamen of the case. Here, the Pension



Fund is merely a shareholder attempting to sue derivatively on behalf of American Greetings

Corporation ("American Greetings" or "the Corporation") and, as such, its identity is irrelevant

to the gravamen of the case.

AF2GUMETVT

As set forth in Defendants' Motion to Transfer Case to the Commercial Docket, this is a

derivative action purportedly brought on behalf of American Greetings by the Pension Fund, an

American Greetings Shareholder. (Mot. at 1). In its Complaint the Pension Fund claims certain

current and former directors and officers breached their fiduciary duties to American Greetings

by allegedly directing or allowing the Corporation to illegally backdate millions of dollars worth

of stock options granted to top officers and directors over the past 18 years.

As demonstrated in defendants' Motion, the plain language of Temporary Rule 1.03(A)

requires a derivative action like this one involving the "rights, obligations, liability, or indemnity

of an officer [or] clirector" to be transferred to the Commercial Docket. (Mot. at 2 (citing Temp.

Sup. R. 1.03(A)). In fact, the Eighth District recently considered the propriety of an order

transferring to the Commercial Docket a very similar shareholder derivative action alleging

breach of fiduciary duty. See State ex rel. Carr v. McDonnell, 921 N.E. 2d 251, 255-256 (8th

Dist. 2009). The court concluded that under the Temporary Rules the transfer of the case to the

Commercial Docket was not only proper but required, noting that if one of the parties had not

made the motion to transfer, the trial court would have been required to transfer the case sua

sponte. Id at 256.

To avoid the plain language of Temporary Rule 1.03(A), the Pension Fund relies on

Temporary Rule 1.03(B)(7), which it claims prohibits transfer of cases "in which a labor

organization is a party." (Opp. at 1(citing Temp. Sup. R. I.03(B)(7)). The Pension Fund argues

2



that it is a "labor organization" and, as such, this case cannot be transferred to the Commercial

Docket.

Even assuming arguenrlo that the Pension Fund is a "labor organization," the Temporary

Rule cited by the Pension Fund does not bar transfer of this case to the Commercial Docket.

Temporary Rule 103(B) - the full rule from which the Pension Fund creatively excerpted in its

Opposition - does not prohibit the transfer to the Commercial Docket of all cases in which a

labor organization is a party, only those cases in which a labor organization is a party and the

fact that the party is a°labor organization" relates to the "gravamen of the case: " Temp. Sup. R.

103(B). The Pension Fund carefully excised this language from its discussion of Temporary

Rule 1.03(B)(7) to create the false impression of a blanket ban on cases in which a "labor

organization" is a party. (See Opp. at 1-2). But read as a whole, Temporary Rule 1.03(B) is

plainly intended to preclude the transfer of only those cases in which a party is a labor

organization and the party's identity as a labor organization is related to the "gravamen of the

case." Excluding or ignoring this language as the Pension Fund intends would run afoul of well-

established principles of statutory construction that require the Court to give effect to all of the

words and phrases in a statute or rule. See, e.g. E. Ohio Gas Co. v. Pub. Utilities Comm., 39

Ohio St. 3d 295, 299, 530 N.E.2d 875 (1988) (basic rule of statutory construction requires that

no words in statutes be ignored).

Here, the Pension Fund's identity as a labor organization (if indeed it were determined to

be one) is irrelevant to the gravamen of the case. Other than the case caption and a single

paragraph defining the parties, there is nothing in the Complaint that would suggest the Pension

Fund even is a labor organization, let alone that its identity as a labor organization has some

relevance to the claims it purports to bring on behalf of American Greetings. The Pension Fund

3



is acting merely in its capacity as a holder of American Greetings' stock and identical claims

could have been inade by any other American Greetings stockholder - whether a hedge fund, an

individual stockholder or another pension fund. The Pension Fund brings its claims derivatively

on behalf of American Grectings (Compl. at 2) and, in so doing, effectively relegates itself to

irrelevance in the instant analysis of whether the case should be transferred to the Commercial

Docket.

Since the Pension Fund's claimed identity as a labor organization is irrelevant to the

claims it purports to bring on behalf of American Greetings, Temporary Rule 1.03(B)(7) should

not preclude the transfer of this case to the Commercial Docket. Instead, Defendants respectfully

submit that the Court should apply the plain language of Temporary Rule 1.03(A), follow the

well-reasoned analysis of State ex reL Carr v. McDonnell, 921 N.E. 2d at 255-256, and transfer

this case to the Commercial Docket.

Dated: March 4, 2010 Respectfully submitted:

4rederiEk R. Nance (00089 )
fnance@ssd.com
Joseph C. Weinstein (0023504)
jweinstein@ssd.com
Joseph P. Rodgers (0069783)
jrodgers@ssd.com
SQUIRE, SANDERS & DEMPSEY L.L.P.
4900 Key Tower
127 Public Square
Cleveland, OH 44114-1304
216.479.8500 (phone)
216.479.8780 (fax)
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OF COUNSEL:

David H. Kistenbroker
clavtd. kistenhroker@kattenlaw.com
Carl E. Volz
carLvolz@kattenlaw.com
KATTEN MUCIIIN ROSENMAN LLP
525 West Monroe Street
Chicago, IL 60661-3693
312902.5362 (phone)

Richard H. Zelichov
richard.zelichov@kattenlaw.com
KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600
Los Angeles, CA 90067-3012
310.788.4680 (phone)

ATTORNEYS FOR DEFENDANTS
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CERTJFICATE OF SERVICE

I certify that a true and accurate copy of this Reply in Support of Defendants' Motion to

Transfer Case to the Commerciai Docket was served by REGULAR U.S. MAIL this 4th day of

March 2010 upon;

Jack Landskroner, Esq.
1360 West 9th Street
Suite 200
Cleveland, OH 44113-0000

Darren J. Robbins, Esq.
Travis E. Downs III, Esq.
James 1. Jaconette, Esq.
COUGHLIN STOIA GELLER

RUDMAN & ROBBINS LLP
655 West Broadway, Suite 1900
San Diego, CA 92101

ATTORNEYS FOR PLAINTIFF
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IN "rHE COMMON I'LEASE COURT
OF CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION FUND, ) NO.
LOCAL 103, I.B.E.W., Derivatively on Behalf of
AMERICAN GREETINGS CORPORATION

256 Freeport Street
Dorchester, MA 02122

I'laintiff,

VS.

MORRY WEISS
4500 University Parkway
University Heights, OH 44118

Also serving:

MORRY WEISS
3164 Miro Drive North
Palm Beach Gardens, FL 33410

- and -

JEFFREY WEISS
23501 Ranch Road
Beachwood, OH 44122

-and-

Z.EV WEISS
2420 Buckhurst Drive
Beachwood, OH 44122

-and-

SCOT'T S. COWEN
2 Audobon Place, #801
New Orleans, LA 70118

- and -

JOSEPH S. HARDIN, JR.
820 Picacho Lane
Montecito, CA 93108

- and -

CHARLES A. RATNER
26980 South Park Boulevard
Shaker Heights, OH 44120

- and -

JUDGE

)
)
)
)

l./

!: P1^/: 33

Complaint
PET'ER J CORRIGAN
CV 09 687985

^ VERIFIED SHAREiiOLDER
DERIVATIVE COMPLAINT FOR
BREACH OF FIDUCIARY DUTIES,
ABUSE OF CONTROL, GROSS

) MISMANAGEMENT, CONSTRUCTIVE
FRAUD, CORPORATE WASTE AND
UNJUST ENRICHMENT AND

) VIOLATIONS OF OHIO REVISED CODE
) §1701.93

)

DEMAND FOR JURY TRIAL

)

)

CV09687985 56563364

) I IIII^I 11l1i i^ll II^I IIIII181111Ii6 ^I^ ^I@I IIn
)
)



JERRY SUE TIiORNTON
40 Fairway "t'rail
Chagrin Falls, OH 44022

Also serving:

Jerry Sue Thornton
201 North Westshore Drive, Apt. 2002

Chicago, 11. 60601

- and -

SOSFPH B. CIPOLLONE
10740 Sherwood Trail
North Royalton, OH 44133 )

- and -

STEPHEN R. HARDIS
52 Wychwood Drive
Chagrin Falls, OI-I44022

- and -

HARRIET MOUCHLY-WEISS )
415 East 52nd Strect, APt. 9H
New York, NY 10022

Defendants, )
)

-and- )

AMERICAN GREETINGS CORPORATION, an
Ohio corporation,
One American Road
Cleveland, OH 44144

Also serving:

clo Registered Agent:
CSC - Lawyers Incorporating Service
50 West Broad Street, Ste. 1800
Columbus, OH 43215

Nominal Defendant.

)



NATURE OF'CIIE ACTION

1. This is a shareholder flerivative action brought by a sharcholder of American

Greetings Corporation ("American Greetings" or the "Contpany") on behalf of the Company. The

derivative claims are asserted against American Greetings' Board of Directors (the "Board") and

certain of its current and former senior executives and directors (collectively, "defendants").

American Greetings designs, manufactures and sells seasonal greetings cards and other social

expression products. It also owns and operates over 400 card and gift retail shops throughout North

America.

2. PlaintiYd"s investigation has revealed that American Greetings has secretly backdated

millions of options to its top officers and directors for over a decade, repor[ing false financial

statements and issuing false proxies to shareholders. Backdating stock options is now recognized as

a deceptive practice companies throughout the securities markets have used to conceal grants of"in-

the-money" options or options otherwise with more intrinsic value than disclosed, without reporting

the corresponding requisite compensation expense.

3. Backdating stock options illicitly confers upon option recipients options of a far

Lreater value than that represented by the option clate and price. For example, if a company grants

options on June 10, when its stock price is $26.00, but records the option date as February 10, when

ttre stock price was only $20.00, and prices the option at fair market value on the purported date of

grant, i.e., $20.00, then the recipients of the option gamer a hidden riskless profit, compensation

expense is understated by $6.00 for each option, and the company receives $6.00less that it should

have upon the option's exercise. Similarly, ifa company grants options on June 10, when its stock

price is 526, but records the option date as February 10, when the stock price was only $20.00, and

prices the option at a fixed percentage of fair market value on thepurported date of grant, e.g., 50%,

fbr a price of$10.00, then the recipients of the option gamer a hidden riskless profit, compensation

_1



expense is understated by 53.00 for each option, and ttie company receives $3.00 per share less than

it slrotdd have upon the option's exercise.

4. Statistical analysis and extensive review of the Company's SEC filings reveals that

Anterican Greetings' stock option grants to officers and directors were atten priced at or near (or

based on a percentage of) the lowest closing price for the month, quarter andlor year. `Pltis occun-ed

witti highly improbable frequency. [ndeed, the odds that American Greetings priced certain of its

options by chance (rathcr than manipulation) are well over I in 1000. See infra ¶¶66-75.

5. 'This action seeks to reniedy defendants' violations of state law, including breaches of

fiduciary duty, abuse of control, constructive fraud, corporate waste, unjust enrichment and gross

mismanageinent, arising out of a scheme and wrongful course of business whereby defendants

allowed American Greetings insiders to divert millions of dollars of corporate assets to themselves

via the manipulation of grant dates associated with hundreds ofthousands of stock options granted to

American Greetings insiders. Each of the defendants also participated in the concealment of the

backdating option scheme complained ofherein and/or refused to take advantage ofttte Company's

legal rights to require these senior insiders to disgorge illicitly obtained compensation and proceeds

diverted to them since the 1990s.

6. Between 1996 and the present, defendants also caused American Greetings to file

false and misleading statements with the Securities and Exchange Commission ("SEC"), including

proxy statements fited with the SEC which stated that the options granted by American Greetings

carried with them an exercise price equal to, or based on a percentage of, the fair market value of

American Greetings stock (closing pricc) on dTe date ofgraiit.

7. Lynn Turner, the SEC's former Chief Accountant, described undisclosed backdating

as follows: "It's like allowing people to place bets on a horse race after the horses have crossed the



finish line." Arthur Levitt, former Chairman of the SEC, described backdating as stealing: "It is

ripping off shareholders in an unconscionable way" attd "represents the ultimate in greed."

8. [n fact, defendants were aware that the practices employed by the Board allowed the

stock option grants ta be backdated to dates when the Cornpany's shares were trading at or near the

lowest price for that relevant period. 13y now, defendants' backdating scheme has yielded stock

option grants to the Company's executive officers worth millions of dollars. These grants were

included in more than $38 inillion in stock sale proceeds for defendants and other Company insiders.

9. Defendants' misrepresentations and wrongful course of conduct violated Ohio law.

By authorizing and/or acquiescing in the stock option backdating scheme, defendants: (i) caused

American Greetings to issue false statements; (ii) diverted millions of dollars of corporate assets to

senior Anrerican Grectings executives; and (iii) subjected American Greetings to potential liability

from rcgulators, including the SEC and the Intemal Revenue Service ("IRS").

10. As statcd by Harvey Pitt, former Chairman of the SEC, "backdating" plainly violates

both the federal securities laws and state corporate fiduciary laws:

What's so terrible about backdating options grants?

For one thing, it likely renders a company's proxy materials false and
misleading. Proxies typically indicate that options are granted at fair market value.
But if the grant is backdated, the options value isn't fair - at least not from the
vantage point of the company and its shareholdc-rs.

* s s

Securities law violations are not the only potential problems with backdating
options grants. Backdating may violate the Intemal Revenue Code, and companies
may not be able to deduct the options payments. On the state level, backdating could
involve a breach of fiduciary duty, a waste of corporate assets and even a usurpation

of a corporate opportunity.

More fundamentally, the financial statements of a company that has engaged

in backdating may require restatement. The options may not be deductible, and the
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cxpenses, as well as the various periods to which they may have been allocated, may

also be incorrect.. . .

More to the point, what does this kind of conduct say about those who do it
end those who allow it to occur (either wittingly or unwittingly)?

'1'hose who backdate options grants violate federal and state law. And those
on whose watch this conduct occurs are also potentially liable: Ifthey knew about the
backdating, they're participants in fraudulent and unlawful conduct. If they didn't
know about the backdating, the question will be: Should they have done more to

discover it?

liarvey Pitt, '1'Ae Next Big Scandal, Forbes.com.

11, Defendants' gross mismanagement and malfeasance over the past decade has exposed

American Greetings and its senior executives to criminal and civil liability for issuing false and

misleading financial statements. Specifi cally, defendants caused or allowed Ameriean Greetings to

issue statements that failed to disclose or misstated the following: (i) that the Company had prohlems

with its internai controls that prevented it from issuing accurate financial reports and projections;(ii)

that because of improperly recorded stock-based compensation expenses, the Company's financial

results violated Generally Accepted Accounting Principles ("GAAP"); (iii) thatthe Company's notes

to financial statements materially understated the value of stock option grants to insiders; and (iv)

that the Company's public statements (including its financial statements) presented an inflated view

of American Greetings' earnings and eamings per share.

12. Defendants' malfeasance and mismanagement during the relevant period has wreaked

millions of dollars of damages on American Greetings. The Conipany's senior executives were

incentivized to over-pay themselves, to profit from their misconduct by casliing in on under-priced

stock options and to issue false financial statements to cover up their misdeeds. Defendants'

breaches of fiduciary duties in the administration of the Conipany's stock option plans so polluted

the plans with grant date manipulations so as to void all grants made pursuant to the plans.

Meanwhile, certain of the defendants and other insiders, who received undisclosed in-the-money
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stock and/or knew material non-public information regarding American Greetings' internal control

probletns, abused their fiduciary relationship with the Company by accepting backdated options,

exercising those options, and selling their personally held shares. This action seeks recovery for

American (ireetings against defendants, for American Greetings' Board of Directors, as currently

composed, is simply unable or unwilling to do so.

JURISDICTION AND VENUE

13. Tliis Court hasjurisdiction over nominal party American Greetings because Anierican

Greetings is an Ohio corporation that conducts business in and maintains opc-rations in this County,

and over each individual defendant named herein because each individual has sufficient minimum

contacts with Ohio so as to render the exercise ofjurisdiction by the Ohio courts permissible under

traditional notions of fair play and substantial justice. Each of the individual defendants has

conducted or continues to conduct business in this County, and certain of the individual defendants

are citizens of Ohio and reside in this County.

14. Venue is proper in this Court because nominal party American Greetings' principal

business address is located in this County and because one or more of the individual defendants

either resides in or maintains offices in this County, a substantial portion of the transactions and

wrongs of which plaintiff complains, including defendants' violations of fiduciary duties owed

American Greetings and the Company's shareholders occurred in this County, and because the

individual defendants received substantial compcnsation in this County by doing business here and

engaged in activities (of which plaintiff complains) that had an effect in this County.

PARTIES

15. Plaintif'fElectrical Workers Pension Fund, Local 103, I.B.E.W. ("Local 103") holds

13,700 shares of Class A common stock of nominal party American Greetings, and has held the

Company's common stock at all relevant times since at least November 30, 2000.
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16. Nominal party American Greetings is an Ohio corporation with its principal business

located at One American Road, Cleveland, Ohio.

17. Defendant Morry Weiss ("M. Weiss") has been Chairman of the Board of Directors

since 1992. From 1978 to 1987 he acted as Chief Operating Officer and from 1987 to 2003 he acted

as Chief Executive Officer of the Company. M. Weiss accepted hundreds ofthousatrds ofbackdated

options, in contravention of the express authorization of the Company's shareholders and the

Company's stock option plans. M. Weiss knew the adverse non-public information about the

business of American Greetings, as well as its finances, markets, and present and future business

prospects, via access to intemal corporate documents, conversations and connections with other

corporate officers and employees, attendance at management and/or Board meetings and committees

thereof, and via reports and other infbrmation provided to hitn in connection therewith. Through this

and his acceptance of hundreds of thousands of backdated options, M. Weiss knew that the

Company's directors and officers were backdating stock option grants.

18. M. Weiss participated in the preparation of management representation letters to

American Greetings' auditors that falsely omitted (i) breaches of the Company's intemal controls,

namely the backdating of stock options; (ii) material inflation of the Company's reported financial

results due to the false underreporting of co npensation expense; and (iii) the resulting irregularities

of the Company's deceptive stock option granting practices and false financial reporting that would

require a restatement of the Company's financial stateinents and/or ttie withdrawal or modification

of audit opinions ccrtifying the Company's financial reports.

19. Although he disregarded that he and other of the Company's directors and officers

were backdating and/or accepting backdated stock option grants, M. Weiss participated in the

preparation of, and approved, false and misleading statements, including press releases and SEC



l-ilings, and he signed the Company's Reports on Form 10-K, Reports on Forms 3, 4 and 5, Proxy

Statements and Sarbanes-Oxley Certifications attached to American Greetings' Reports on Forins

10-K and 10-Q. M. Weiss also sold at least 1,006,958 class B shares of stock directly to the

Coinpany in 2006, knowing the price of those shares was artificially inflated by talse financial

statements the Company issued, as alleged herein.

20. Defendant Jeffrey Weiss ("J. Weiss"), son of M. Weiss, has been President and Chief

Operating Officer of American Greetings since June 2003. J. Wciss has also been a director ofthe

Company since 2003. Previously J. Weiss acted as Executive Vice President of the Company's

North Anierican Greeting Card Division from March 2000 until June 2003, and has been an

employee of the Company since 1988, J. Weiss accepted tens ofthousands of backdated options in

contravention of the express authorization of the Company's shareholders and the Company's stock

option plans. J. Weiss knew the adverse non-public infonnation about the business of American

Greetings, as well as its finances, markets, and present and future business prospects, via access to

intemal corporate documents, conversations and connections with other corporate officers and

employees, attendance at nianagement and/or Board meetings and committees thereof, and via

reports and other information provided to him in connection therewith. Through this and his

acceptance of tens of thousands of backdated options, J. Weiss knew that the Company's directors

and officers were backdating stock option grants.

21. J. Weiss participated in the preparation of management representation letters to

American Greetings' auditors that falsely omitted (i) breaches of the Company's intemal controls,

namely the backdating of stock options; (ii) material inflation of the Company's reported financial

results due to the false underreporting of compensation expense; and (iii) the resulting irregularities

of the Company's deceptive stock option granting practices and false financial reporting that would
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require a restatement of the Company's financial statentents and/or the withdrawal or niodification

of audit opinions certifying the Company's financial reports.

22. Although he disregarded that he and other of the Company's directors and officers

were backdating and/or accepting backdated stock option grants, J. Weiss participated in the

preparation of, and approved, false and mislcading statemetits, including press releases and SEC

filings, and he signed the Company's false and misleading Reports on Form 10-K, Reports on Fortns

3, 4 and 5 and Proxy Statetncnts. J. Weiss also sold at least 136,862 class B shares of stock directly

to the Company in 2006, knowing the price of those shares was artificially inflated by false financial

statements the Company issued, as alleged herein.

23. Defendant Zev Weiss ("Z. Weiss"), son of M. Weiss and brother of J. Weiss, has

been Chief Executivc Officcr of American Greetings since June 2003. Z. Weiss has also been a

director of the Company since 2003. Z. Weiss has been :m employee of the Company since 1992.

Z. Weiss accepted tens of thousands of backdated options in contravention of the express

authorization of the Cofnpany's shareholders and the Company's stock option plans. Z. Weiss knew

the adverse non-public information about the business of American Greetings, as well as its finances,

markets, and present and future business prospects, via access to intemal corporate documents,

conversations and connections with other corporate officers and employees, attendance at

management and/or Board mcetings and committees thereof, and via reports and other information

provided to him in connection therewith. Through this and his acceptance of tens of thousands of

backdated options, Z. Weiss knew that the Company's directors and officers were backdating stock

option grants.

24. Z. Weiss participated in the preparation of management representation letters to

American Greetings' auditors that falsely omitted (i) breaches of the Company's intemal controls,



natnely the backdating of stock options; (ii) material inflation of the Company's reported financial

results due to the false uncierreporting of contpensation nse; and (iii) the resulting irregularitiesp

of the Company's deceptive stock option granting practices and false financial reporting that would

require a restatement of the Company's financiai statements and/or the withdrawal or modification

of audit opinions certifying the Cotnpany's financial reports.

25. Although he disregarded that he and other of the Company's directors and officers

were backdating andfor accepting backdated stock option grants, Z. Weiss participated in the

preparation of, and approved, false and misleading statements, including press releases and SEC

filings, and he signed the Company's false and misleading Reports on Fonn 10-K, Report.s on Forms

3, 4 and 5, Proxy Statements and Sarbanes-Oxley Certifications attached to American Greetings'

Reports on Forms 10-K and 10-Q. Z. Weiss also sold at least 177,034 class B shares of stock

directly to the Company in 2006, knowing the price of those shares was artificially inflated by false

financial statements the Company issued, as alleged herein.

26. Defendant Scott S. Cowen ("Cowen") has been a director of American Greetings

since 1989. Cowen has been a member of the Audit and Compensation Committees since at least

1993. Cowen granted hundreds of thousands of backdated options and accepted tens ofthousands of

backdated options, in contravention ofthe express authorization of the Company's shareholders and

the Company's stock option plans. Cowen knew the adverse non-public information about the

business of American Greetings, as well as its finances, markets, and present and future business

prospects, via access to internal corporate documents, conversations and connections with other

corporate officers and employees, attendance at tnanagement andlor Board meetings and committees

thereof, and via reports and other information provided to him in connection therewith. Through this



and his approval and acceptance of hundreds of thousands of backdated options, Cowen knew that

ttte Cotnpany's directors and officers were backdatir g stock option grants.

27. Cowen participated in (and (lid work in connection with) one meeting of the

Compensation Coinmittee in each of 1996-1997, two meetings in 2000, four meetings in each of

2001-2003, and four meetings in each of2006-2007, during which he engaged in backdating options.

Cowen also executed at least one consent in each ofthese periods of time, in which he approved the

granting of backdated options. Cowen also did work and/or communicated with the Company's

extemal auditors in cunnection with three rneetings of the Audit Committee in each of fiscal 1996-

1997 and 1999-2002, four incetings of the Audit Committee in each of fiscal 1998 and 2003, five

meetings of the Audit Committee in fiscal 2004, seven mcetings of the Audit Committee in each of

fiscal 2005 and 2006, and six meetings of the Audit Committee in fiscal 2007, during which he

withheld from the Company's auditors (i) brcaches of the Company's intemal controls, namely the

backdating of stock options; (ii) material inflation ofthe Company's reported financial results due to

the false underreporting of compensation expense; and (iii) the resulting irregularities of the

Company's deceptive stock option granting practices and false financial reporting that would require

a restatement of the Company's financial statements and/or the withdrawal or modification of audit

opinions certifying the Conipany's financial reports.

28. Although he disregarded that American Greetings' directors and officers were

backdating stock option grants, Cowen participated in the preparation of, and approved, false and

misleading statements, including press releases and SEC filings, and he signed the Company's false

and misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statemcnts. Cowen

also sold at least 4,800 class B shares ofstock directly to the Company in 2006, knowing the price of



those shares was artificially inflated by false financial statemcnts the Company issued, as alleged

herein.

29. Defendant Joseph S. Hardin, Jr. ("Hardin") has been a director of American

Greetings since 2004. Hardin has becn a member of the Compensation Committee since 2006 and

was a meniber of the Audit Committee from 2004 to 2005. Hardin granted and accepted backdated

options, in contravention of the express authorization of the Company's shareholders and American

Greetings' stock option plans. Hardin knew the adverse non-public information about the business

of American Greetings, as well as its 6nances, markets, and present and future business prospects,

via access to intemal corporate documents, conversations and connections with other corporate

officers and employees, attendance at tnanagement andlor Board meetings and committees thereof,

and via reports and other information provided to him in connection therewith. Tbrough this and his

approval and acceptance oftens ofthousands of backdated options, Hardin knew that the Company's

directors and officers were backdating stock option grants.

30. Hardin participated in (and did work in connection with) four meetings of the

Compensation Committee in each of 2006-2007, during which he engaged in backdating options.

Iiardin also executed at lea.st one consent in each of these periods oftitne, in which he approved the

granting of backdated options.

31. Although he disregarded that the Company's directors and officers were backdating

stock option grants, Hardin participated in the preparation of, and approved, false and tnisleading

statements, including press releases and SEC filings, and he signed American Greetings' false and

misleading Reports on Fonn 10-K, Reports on Forms 3,4 and 5, and Proxy Statements. Hardin also

sold at least 2,358 class B shares of stock directly to the Company in 2006, knowing the price of



those shares was artificially inflated by false financial statements the Company issued, as alleged

herein.

32. Defendant Charles A. Ratner ("Ratner") has been a director ofAmerican Greetings

since 2000. Ratner was a member of the Compensation Committee from 2001 to 2006. Ratner

granted and accepted backdated options, in contravention of the express authorization of the

Company's shareholders and American Greetings' stock option plans. Ratner knew the adverse non-

public information about the business of the Company, as well as its finances, markets, and prescnt

and future business prospects, via access to intemal corporate documents, conversations and

connections with other corporate officers and e.rnployees, attendance at tnanagement and/or Board

meetings and committees thereof, and via reports and other information provided to him in

connection therewith. 'fhrough this and his approval and acceptance of hundreds of thousands of

backdated options, Ratner knew tttat American Greetings' directors and officers were backdating

stock option grants.

33. Ratner participated in (and did work in connection with) four meetings of the

Conipensation Committee in each of2001-2003, and at least one meeting in 2006, during wiiich he

engaged in backdating options. Ratner also executed at least one consent in each of these periods of

time, in which he approved the granting of backdated options.

34. Although he disregarded that American Greetings' directors and officers were

backdating stock option grants, Ratner participated in the preparation of, and approved, false and

misleading statements, including press releases and SEC filings, and he signed the Company's false

and misleading Reports on Fomt 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements. Ratner

also sold at least 12,447 class B shares of stock directly to the Company in 2006, knowing the price



of those shares was anificially inflated by false financial statements the C.oinpany issued, as alleged

herein.

35. Defendant Jerry Soe Thornton (`Thornton") has been a directar of American

Grcetings and member of the Board's Audit Comnittee since 2000. 'Ihomt(in accepted thousands of

backdated options, in contravention of the express authorization of the Company's shareliolders and

American Greetings' stock option plans. Thotnton knew the adverse non-public information about

the business of the Company, as well as its finances, markets, and present and future business

prospects, via access to internal corporate documents, conversations and connections with other

corporate officers and employees, attendance atmnnagement and/or Board meetings and committees

thereof, and via reports and other infonnation provided to tum in connection therewith. Through

this, her acceptance of thousands of backdated options, and responsibility for overseeing the

Company's transition to Statement of Financial Accounting Standards No. 123R, Share Based

Payment (see ¶¶144-145 and 207-209), Thornton knew that the Company's directors and officers

were backdating stock option grants.

36. Thornton did work and/or contmunicated with the Company's external auditors in

connection with three meetings of the Audit Committee in each of fiscal 2000-2002, four meetings

of the Audit Committee in fiscal 1998, five meetings of the Audit Committee in fisca12004, seven

meetings of the Audit Committee in each of fiscal 2005 and 2006, and at six meetings of the Audit

Committee in tisca12047, during which she withheld from the Company's auditors (i) breaches of

the Company's intemal controls, namely the backdating ofstock options; (ii) niaterial inflation of the

Company's reponed financial results due to the false underreporting of compensation expense; and

(iii) the resulting irregularities ofthe Company's deceptive stock option granting practices and false



tinancial reporting that would require a restatement of the Company's financial statements and/or the

withdrawal or modification of audit opinions certifying the Company's financial reports.

37. Although she disregarded that Ameriean (irectings' directors and officers were

backdating stock option grants,Thornton participated in the preparation of, and approved, false and

misleading statements, including press releases and SEC filings, and she signed the Company's false

and inisleading Reports on Form 10-K, Fonns 3, 4 and 5, and Proxy Statements.

38. Defettdant Joseplt B. Cipollane ("Cipollone") has been Vice President and Corporate

Controller of American Greetings since 2001, and has bcen an cmployee of the Cotnpany since

199). Cipollone accepted tens of thousands of backdated options in contravention of the express

authoriaation of the Company's shareholders attd American Greetings' stock option plans.

Cipollone knew the adverse nou-public information about the business of the Company, as well as

its finances, inarkets, and present and future business prospects, via access to intemal corporate

documents, conversations and connections with other corporate officers and employees, attendance

at management and/or Board meetings and committees therwf, and via reports and other information

provided to him in connection therewith. Through this, his acceptance of tens of thousands of

backdated options, and his oversight of the recordation of stock option grants, Cipollone knew that

the Company's directors and officers were backdating stock option grants.

39. Cipollone signed and/or participated in the preparation ofmanagement representation

letters to the Company's auditors that falsely omitted (i) intentional breaches of the Cornpany's

intemal controls, namely the backdating of stock options; (ii) material inflation of the Company's

reported financial results due to the false underreporting of compensation expense; and (iii) the

resulting irregularities of the Company's deceptive stock option granting practices and false financial



reporting that would require a restatement of the Company's 6nattcial statements and/or the

withdrawal or niodiftcation of audit opinions certifying the Conipany's financial reports.

40. Althougb he disregat-ded that directors and officers were backdating stock option

grants, Cipollone participated in the preparation of, and approved, false and misleading statements,

including the Company's Reports on Fomt 10-Q and I O-K, Reports on Forrns 3, 4 and 5, and false

and misleading Sarbanes-Oxley Certifications attached to American Greetings' Reports on Forms

10-K and 10-Q.

41. Defettdant Stephen R. Hardis ("Hardis") was a directorof Atnerican Greetings from

1999 to 2008. f Iardis was simultaneously a meniber of the Board's Compensation Committee and

Audit Committee fiom 2000 to 2007. Hardis granted and accepted backdated options, in

contravention of the express authorization of'the Company's shareholders and American Greetings'

stock option plans. Iiurdis knew the adverse non-public information about the business of American

Greetings, as well as its finances, markets, and present and future business prospects, via access to

internal corporate documents, conversations and connections with other cotporate officers and

employees, attendance at management and/or Board meetings and committees thereof, and via

reports and other information provided to him in connection therewith. '1'hrough this and his

approval and acceptance of hundreds of thousands of backdated options, Hardis knew that the

Company's directors and officers were backdating stock option grants.

42. Hardis patticipated in (and did work in connection with) two meetings of the

Compensation Committee in 2000, four meetings in each of2001-2003, and four nieetings in each of

2006-2007, during whiclt he engaged in backdating options. Hardis also executed at least one

consent in each of these periods of time, in which he approved the granting of backdated options.

Hardis also did work and/or cotnmunicated with the Company's extetnal auditors in connection with



three tneetings of the Audit Committee in each of fiscal 2000-2002, four meetings of the Audit

Committee in fiscal 2003, five meetings ofthe Audit Committee in fiscal 2004, and seven meetings

of the Audit Committec in each of fiscal 2005 and 2006, during which he withheld from the

Company's auditors (i) breaches ofthe Company's internal controls, namely the hackdating ofstock

options; (ii) material intlation of the Company's reported financial results due to the false

underreporting of compensation expense; and (iii) the resulting irregularities of the Company's

deceptive stock optiott granting practices and false financial reporting that would require a

restatement of the Company's financial statetnents andlor the withdrawal or modification of audit

opinions certifying the Company's financial reports.

43. Although he disregarded that the Company's directors and officers were backdating

stock option grants, Hardis participated in the preparation of, and approved, false and misleading

statements, including press releases and SEC filings, and he signed American Greetings' false and

inisleading Reports on Porm 10-K, Reports on Forms 3,4 and 5, and Proxy Statements. Hardis also

sold at least 1,022 class B shares of stock directly to the Company in 2006, knowing the price of

those shares was artificially inflated by false financial statements the Company issued, as alleged

herein.

44. Defendant Harriet Mouchly-Weiss (' 'Vlouchly-Weiss") was a directorofAmerican

Greetings from 1998 to 2007. Mouchly-Weiss was simultaneously a member of the Board's

Conipensation Committee and Audit Committee from 1999 to 2007. Mouchly-Weiss granted and

accepted backdated options, in contravention of the express authorization of the Company's

shareholders and American Greetings' stock option plans. Mouchly-Weiss knew the adverse non-

public information about the business of American Greetings, as well as its finances, markets, and

present and future business prospects, via access to internal corporate documents, conversations and



connections with other corporate officers and employees, attendance at management and/or Board

meetings and co+ntnittees thereof, and via reports and other information provided to hcr in

connection therewith. 9'hrough this and her approval and aeceptance of hundreds of thousands of

backdated options, Mouchly-Weiss knew that the Company's directors and officers were backdating

stock optiotr grants.

45. Mouchly- W eiss participated in (and did work in connectiori with) two meetings ofthe

Compensation Committee in 2000, four tneetings in each of200i-2003, and four meetings in each of

2006-2007, during which she engaged in backdating options. Mouchly-Weiss also executed at least

one consent in each of these periods of time, in which she approved the granting of backdated

options. Mouchly-Weiss also did work and/or communicated with the Company's extemal auditors

in connection with three meetings of the Audit Committee in each of fiscal 2000-2002, four

meetings of the Audit Committce in fiscal 2003, five meetings of the Audit Committee in fiscal

2004, and seven meetings of the Audit Committee in each of fiscal 2005 and 2006, during which she

withheld from the Company's auditors (i) breaches of the Company's internal controls, namely the

backdating of stock options; (ii) material inflation of the Company's reported financial results due to

the false underseporting of compensation expense; and (iii) the resulting irregularities of the

Company's deceptive stock option granting practices and false financial reporting that would require

a restatcment of the Company's financial statements and/or the witlydrawal or modification of audit

opinions certifying the Company's financial reports.

46. Although she disregarded that the Company's directors and officers were backdating

stock option grants, Mouchly-Weiss participated in the preparation of, and approved, false and

rnisleading statements, including press releases and SEC filings, and she signed American Greetings'

false and misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements.



DEp'ENDANTS' DUTIES

47. Cach officer and director of American Greetings named herein owed the Company

and American Greetings' shareholders the duty to exercise a hioii degree of care, loyalty and

tliligence in the managemcnt and administration of the affairs of the Company, as well as in the use

and preservation of its property and assets. The conduct of the Coinpany's directors and officers

complained ofherein involves knowing, intentional and culpable violations of their obligations as

officers and directors of American Grcetings. Further, the misconduct of the Company's officers has

been ratified by American Greetings' Board, which has failed to take any legal action on behalf of

the Company against them.

48. By reason of their positions as officers, directors and fiduciaries of American

Greetings and because of their ability to control the business and corporate affairs of the Company,

the defendants owed Ainerican Greetings and its shareholders fiduciary obligations of candor, trust,

loyalty and care, and were required to use their ability to control and manage the Company in a fair,

just, honest and equitable rnanner, and to act in furtherance of the best interests of Anierican

Greetings and its shareholders so as to benefit all shareholders equally and not in firrtherance oftheir

personal interest orbenefit. In addition, as officers and/or directors of a publicly held company, the

defendants had a duty to refrain from utilizing their control over American Greetings to divert assets

to themselves via improper and/or unlawful practices. Defendants also had a duty to promptly

disseminate accurate and truthful information with respect to the Company's operations, eamings

and compensation practices.

49. Because of their positions of control and authority as directors or officers of

American Greetings, each of the defendants was able to and did, directly and indirectly, control the

wrongful acts complained of herein. As to the defendants who are or were directors, these acts

include: (i) agreement to and/or acquiescence in defendants' option backdating scheme; and (ii)

.ls-



willingness to cause Americarr Greetings to disseminate false proxy statements and periodie tilings

with the SEC, which contained false and misleading financial statements, failed to disclose

defendants' option backdating scherne and omitted the fact that executive officers were allowed to

backdate their stock option grants in order to manipulate the strike price of the stock options they

received. Becauseofthe'rrpositionswithAmericanGreetings,eachofthedefendantswasawareof

tttese wrongful acts, had access to adverse non-public information and was required to disclose these

facts promptly and accurately to the Company's shareholders and the financial markets but failed to

do so.

50. Due to defendants' breach of their fiduciary duty of loyalty in the administration of

the stock option plans, plaintiff seeks to have the directors' and officers' stock option grants voided

and gains frotn previous bn-ants retumed to the Company. In the alternative, plaintiff seeks to have

all of the unexercised outstanding options granted to defendants cancelled, the financial gains

obtained via the cxercise ofsuch options retumed to the Company and to have defendants revise the

Cornpany's financial staternents to reflect the truth concerning these option grants.

51. To discharge their duties, the directors of American Greetings were required to

exercise reasonable and prudent supervision over the management, policies, practices and controls of

the business and financial affairs of American Greetings. By virtue of such duties, the officers and

directors of Atnerican Greetings were required, among other things, to:

(a) manage, conduct, supervise and direct the business affairs of American

Greetings in accordance with all applicable laws (including federal and state laws, govemment rules

and regulations and the charter and bylaws of American Greetings);

(b) neither engage in self-dealing nor knowingly pennit any officer, director or

employee of American Greetings to engage in self-dealing;
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(c) ncither violate nor knowingly permit any officcr, direetor or einployee of

American Greetings to violate applicable laws, rules and regulations;

(d) remain informed as to the statu.s of American Greetings' opcrations, including

its practices in relation to the cost of allowittg the pervasive backdating and improperly accounting

for such, and upon receipt of notice or information of imprudent or unsound practices, to make a

reasonable inquiry in connection therewith, and to take steps to correct such conditions or practices

and make such disclosures as are necessary to con7plywith the U.S. federal securities laws and their

duty of candor to the Company's shareholders;

(e) prudently protect the Company's assets, including takingall necessary steps to

recover corporate assets (cash, stock options) improperly paid to Company executives and directors

together with the related costs (professional fees) proximately caused by the illegal conduct

described herein;

U) establish and maintain systematic and accurate records and reports of the

business and affairs of American Greetings and procedures for the reporting of the business and

affairs to the Board and to periodically investigate, or cause independent investigation to be made of,

said reports and records;

(g) maintain and implement an adequate, funetioning system of intemal legal,

financial and accounting controls, such that American Greetings' financial statements - including its

expenses, accoutiting for stock option grants and other financial information - would be accurate and

the actions of its directors would be in accordance with all applicable laws;

(h) exercise control and supervision over the public statements to the securities

markets and trading in American Greetings stock by the officers and employees of American

Greetings; and



I

fi) supervise the preparation and filing of any financial reports or other

information requircd by law frotn American Greetings and to cxamine and evaluate any reports of

examinations, audits or other financial information concerning the financial affairs of American

Grcetings and to make full and accurate disclosure of all material facts concerning, inter cilia, each

of the subjects and duties set forth above.

51 Gach defendant, by virtue of his or her position as a director andlor officer, owed to

the Company and to its sharcholders the fiduciary duties of loyalty, good faith and the exercise of

due care and diligence in the nanagement and administration of the affairs ofthe Cotnpany, as well

as in the use and preservation of its property and assets. 'i'he conduct of the defendants complained

of herein involves ultra vires anti illegal acts, bad faith violations of their obligations as directors

and/or officers of American Greetings, and a reckless disregard for their duties to the Company and

its sharcholders which defendants were aware or should have been awarc posed a risk of serious

injury to the Company. The conduct ofthe defendants who were also officers and/or directors of the

Company during the relevant period has been ratified by director defendants who comprised a super

majority of American Greetings' Board during the relevant period.

53. Defendants breached their duties of loyalty and good faith by allowing or by

themselves causing the Company to misrepresettt its finaneiai results and prospects, as cletailed

herein infra, and by failing to prevent the defendants from taking such illegal actions. As a result,

American Greetings has expended and will continue to expend significant sums of tnoney. Such

expenditures include, but arc not limited to, improvidently paid compensation (including secretly

overvalued options) and the issuance of under-priced stock by the exercise of backdated options.



AIDING ANI) ABET'I'ING AND CONCERT);D ACTION

54. In committing the wrongfal acts alleged herein, defendants have pursued orjoined in

tlre pursuit of a common course of conduct and acted in concert with one another in furtheranee of

their common plan.

55. During all times relevant hereto, defendants collectively and individually initiated a

course of conduct whieh was designed to and did: (i) conceal the fact that the Company was

allowing its directors and senior officers to divert millions ofdollars to American Greetings insiders

and directors and causing Anierican Greetings to misrepresent its financial results; (ii) maintain

defendants' executive and directorial positions at American Greetings and the profits, power and

prestige which defendants enjoyed as a result of these positions; (iii) deceive the investing public,

including shareholders of American Greetings, regarding defendants' compensation practices and

American Greetings' financial performance.

56. The purpose and effect of defendants' common course of conduct was, among other

things, to disguise defendatits' violations of law, breaches of fiduciary duty, abuse of control, gross

mismanagement, corporate waste and unjust enrichment, to conceal adverse information conceming

the Conrpany's operations and financial condition, to receive in-the-money stock options and

enhance their executive and directorial positions and the proceeds they would receive from the

exercise of options and sale of stock.

57. Defendants acconiplished their common enterprise and/or common course of conduct

by causing the Company to purposefully and/or recklessly engage in the option backdating scheme

alleged berein and misrepresent the Company's financial results. Each of the defendants was a

direct, necessary, and substantial participant in the common enterprise and/or common course of

conduct complained of herein.



58. "Sach of the detendants aided and abetted and rendered substantial assistance in the

wrongs complained of hercin. In taking such actions to substantially assist the commission of the

wrongdoing complained of herein, each of the defendants acted with knowledge of the primary

wrongdoing, substantially assisted in the accomplishment ofthat wrongdoing, and was awareofhis

or her overall contribution to and furtherance of the wrongdoing.

AMERICAN GREETINGS' STOCK OPTION PLANS AUTHORIZED
BY THE SHAREHOLDERS

59. At all relevant times American Greetings granted stock options pursuant to the 1992

Stock Option Plan, 1996 Employee Stock Option Plan, and the 1997 Equity and Performance

Incentive Plan (collectively, the "Plans"). A fundamental requiremerit of American Greetings' stock

option plans was in all relevant instances that the exercise price of stock options be the fair market

value (the closing price) of the Company's common stock on tl:e date of the grant or day prior ta

the date of tlre grant of the option.

60. In all relevant instances with respect to stock options granted under the Plans, the

Plans required that the purchase price shall not be less than 100% of the fair market valuc (closing

price) of such share of stock on the datc the option is granted or the date prior to the date the option

is granted. See 1992 Stock Option Plan, §4 ("not less than the price of the Class A Common

Shares ... at ttic close of business on the date preccding that on which the option is granted"); 1996

Ernployee Stock Optioti Plan, §4 ("not... less than the [closing] price of the Class A Common

Shares ... on the last business day preceding that day on whiclt the Option is granted"); 1997 Equity

and Performance Incentive Plan, §4(b) ("not ... less than the Market Value per share on the Date of

Grant").

61. The expiration date of options granted under the Plans was ten years after the date of

grant of the option. See 1992 Stock Option Plan, §3 ("ten (10) years from the date granted"); 1996
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Employee Stock Option Plan, §3 ("ten (10) years from the date granted"); 1997 Equity and

Pcrfonnance Ineentive l'lan, §¢4(n), 9(a) ("ten years from the Date of Grant"). Options granted

under the Plans were subject to vesting periods, including one year aftcr date of grant for 25% of

shares, followed by additional vesting of 25% for each successive three-year period under the 1997

Equity and Performance Incentive Plan. See 1997 Equity and Perfonnance Incentive Plan, §9(a)(ii).

See also 1992 Stock Option Plan, §6; 1996 I:mployee Stock Option Plan, §6.

62. The afore nentioned fundaniental requirements of the Plans directly contradict

backdating a stock option to a date prior to its actual grant and pricing that option as if it were

granted prior to the actual date of the grant, or accepting a backdated option. They also contradict

backdating a stock option to a (late prior to its actual grant date and thereby underreporting

compensation expense and tax liability, which violates Ohio laws as well as the Intemal Revenue

Code. Nonetlteless, the Stock Option and Compensation Committees over the years repeatedly

approved stock options which on their face were backdated. The Stock Option and Cotnpensation

Committees backdated stock options and priced those options (purportedly at fairmarket value) as if

they were granted prior to the date of the actual grant.



AMERICAN GREETINGS CORP.
Alleged Backdated Stock Option Grants

1'urportcd Prfce Some Number Optton lletendante and Others Who

Option 1>irectors & of Erercised, Enhaged in 6ackdating the

Crant Date Oftlcers Who Options Stock Sold= 1'urpurted Stock Option

(Eapiration Received Received' Grant

Date ) t'srant5

3 /3 011 9 9 2 $19.81 J. Groetzinger 4,500 a H. Stone

3/30I2002 _
3 /2 211 99 6 S27.00 G. Weiss 3,600 A. Ratner, Cowen, Jacobs,

325l2006 Wagner and Zalcznik

10/20996 $28.75 J. Weiss 3,000 A. Ratncr, Cowen, Jacobs,

10/282006 Wa nerand7.aleznik

5/2212000 $16.81 J. Weiss 12,000 Cowen, Hardis, Mouchly-

(5/22/2010 Weiss
'12/22/2000 58.50 J. Kahl 8,000 C. Rauter, Cowen, Hard rs,

12/22/2010 Mouchi -Weiss

C. Ratner 8,000
J. Thomton 8,000

4/4/2001 $9.95 M. Weiss 722,000 C. Ratner, Cowcn, Hardis,

(4/4/2011 Mouchly-Weiss

L'rwin Weiss 58,000
G. Weiss 50 ^200
J. Weiss 62,200
Z. Weiss 41,317

D. $eittel 25,200
M. J3irkholm 40,200 _

D. Cable 29,400
J. Charlton 12,600

J. Ci ollone 23,740
M. Com an 52,600

S. Cowen 24,200
Groetzin er 42,000

S. Hardis 17,800
J. Kahl 5,000

W. Mason 38,000
W. Me er 55,600
Mouchly- 19,400

Weiss
P. Pa esh SO,OOp

C. Retner 5,000

I Number of options received is split adjusted. If options were exercised, the split adjusted
quantity is indicated as of the exercise. Otherwise, the quantity is fally split adjusted.

2 "q" indicates the recipient exercised/converted all or a substantial portion of the options
received and thereafter sold, transferred or exchanged the stock issued from the option exercise. See

infi-a 11200 (insider trading table).
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Purported
tlptinn

Grant Date
(Expiration

Date

Price Sonte
Directors &

Officers Who
Received
Grants

Yumher
of

Options
Iteccived'

Option
Exercised,

Stock Sold'

1)efendants and Others Who
Engaged in Backdating the

Purported Stock Option
Grant

I'. Ri te 35,320 _
^l.Spira 14400

.

H. Stone 24,200
J. Tharnton 5,000

^

6/25/2011
$10.47 P. Linton 20,000 '..C. Ratner, Cowen, Hardis,

Moachl -WeissE
S 14.00 M. Weiss 18,000 C. Ratner, Cowen, Hardis,

Mouchly-Weiss

frwin Wei ss 10,000
G. Weiss 7,000
J. Wciss 14 000
Z. Weiss 14,000

D. Beittel 12 500
J. Ci ollone 7,700
M. Corrian 11,000

S. Cowen 4,000
1. Groetzin er 10,000

3.Ilardis 4,000
J. Kahl 4,000

Y. Linton 11,000
W. Mason 10,000
W. Meyer 10,000
Mouohly-

Weiss
10,000

C. Ratner 4,000
H. Stone 4,000

J. Thomton 4,000
7l12/2006
7/12/2016

$21.08 1.'Ihomton 1,000 C. Ratner, Cowen, Hardis,
Ilardin, Mouchl y-Woiss

Ratner 1,000
Mouchly-

Weiss
1,000

S. Hardis 1,000
J. fiardin 1,000
S. Cowen 1,000

10R/2006
10/2/2016)

$22.95 B. McGreth 32,000 C. Ratner, Cowen, }iardis,
Hardin, Mouchly-Weiss

63. The Stock Option Conimittee exclusively administered the Company's stock option

plan at all relevant times urttil February 28, 1994, at which time the Stock Option Committee merged

with the Compcnsation Committce. Thereafter, the Compensation Committee exclusively granted

stock options during the relevant period. Specifically, Cowen has been a ntember of the

Compensation Conunittee since at least 1992, Hardis was a member on the Compensation

-26-



Committee frotn 2000 to 2008, Ratner has been a member of the Cornpensation Committee since

2001, and Flardin has been a metnber of the Compensation Committee since 2005.

64. The Stock Option and Compensation Committees had the responsibilities to

"administer" the Conipany's Plans. Responsibilities to administer the Company's stock option plans

have never been anything less than full authority and sole discretion to, as a committee, grant stock

options, detennine the persons to whom and the time or times at which options will be granted, and

detennine the type and number of options to be granted and the terms of such options (including

price), among other things. See 1992 Stock Option Plan, §8 (Stock Option Committee "shall be

empowered by the Board of Directors to exercise all authority otherwise possessed by the Board

with respect to the Company's stock option plans"); 1992 Stock Option Plan, §2 (Stock Option

Committee "upon such terms and conditions as it may determine, authorize the granting to

officers ... options ... and may fix the number of shares tn be covered by each such option"); 1996

Employee Stock Option Plan, §10 ("The Plan shall be administered by the Compensation

Cotnmittee, which shall ... be empowered by the Board to exercise all authority otherwise

possessed by the Board with respect to the Company's stock option plans."); 1996 Employee Stock

Option Plan, §2 ("7'he Compensation Committee ... upon such terms and conditions as it tnay

determine, grant options ... to offiecrs ... and may fix the numberof shares to be covercd by each

option."); 1997 Equity and Performance Incentive Plan, §4 (Conipensation Committee "upon such

terms and conditions as it may determine, authorize the granting to Participants of options to

purchase Common Shares"); see also 1997 Equity and Performance Incentive Plan, § 16(a).

65. Abusing their authority and committing u(tr•a vires acts, Cowen, Hardis, Ratner and

Hardin violated American Greetings' stock option plans, in that they: (i) backdated and retroactively

priced stock options; and (ii) in collusion with one another, other defendants, or former executives

-27-



of the Company, deteimined and grvited option awards dated with dates other than the dates the

awards were authorized property, c.'mployees were entitled to receive the options, or the option or

price was known. Fach of these defendants abused their authority in causing the backdating and

retroactive pricing to occur without disclosure.

66. An objective analytical review using court-accepted methodologies, of all publicly

reported stock option dates in option grants to directors and officers of American Greetings from

1992 until 2007 reveals that discretionary stock option grants tended to be dated: (i) near or on the

very day that Anierican Greetings' stock price liit its low price for the month, quarter and/or year;

andlor (ii) in advance of significant stock price increases. 'ro illustrate, the following graph depicts

the cumulative increase/decrease in American (irectings' stock price pteceding and following all

publicly reported stock option dates in option grants to directors and officers of American Greetings

from 1992 until 2007.



Cumutative Decrease/increase In American Greetings Stock Price tn 20
Trading Days Before and After All Reported Option Dates: 1992-2D07

]n%

2.a

10%

na +4.02%

(+84.4"/o Annualized)

1 1 1 , 1 1 1 L .L, I I I I i I I I I 1 1 1 1 1 1 1 1 1. 1 1 1 1 1 1 1 1 1 - 1 1 1 1 1-2.0%
-20 A9 -10 -14 -12 -10 -8 -8 -4 -2 0 2 4 6 a m 12 14 18 1e 20

67. 'Pbe data points reflected in the graph above are cumulative, meaning they represent

the cumulative effect or average of increases and decreases in American Greetings' closing stock

price in each of the 20 trading days before and after all the purported option grant dates. American

Greetings' closing stock price might have been less or more at any point in time for a particular

grant. But the cumulative data points clcarly and objectively demonstrate the predominance of data

preceding and following the option dates, namely that options were dated shortly after significant

decreases in American Greetings' stock price and preceding very large increases in the stock's price.

As demonstrated in the graph, American Greetings' stock price tended to decrease as much as 3% in

the 20 trading days preceding the purported option grant date and tended to increase as much as 4%

(84% annualized) in the 20 trading days following the purported option grant date. Equally
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significant, the data shows that purported option grant dates tended to be at the lowest closing price

in the 20-trading-day period before and after the purported option grant date.

68. lndeed, approximately I out of every 5 discretionary option grants to American

Greetings' directors and officers was dated and priced based on American Greetings' lowest closing

stock price of the mouth. 'Tlie ocids of that happening absent intentional manipulation are so

extremely remote (well over 1,000 to I) that backdating is the most rational explanation.

69. The Merrill Lynch methodology examines the "20 day period subsequent to options

pricing in comparison to stock price returns for the calendar year in which the options werc

granted."3 According to Mcrrill Lynch, "companies should not be generating any systematic excess

retum in comparison to other investors as a result of how options pricing events are timed." This 20-

day analysis makes sense because, °[t]heoretically, if the timing of options grants is an arm's length

process, and companies haven't systematically taken advantage of their ahility to backdate options

within the 20-day windows that the law provided prior to the itnplementation of Sarbanes Oxley in

2002, there shouldn't be any difference between the two mcasures•." This analysis has also been

referred to as "the easiest and simplest way" to measure the pricing of options. New York

University finance professor David Yermick and Universityof Iowa finance professor Erik Lie said

that 20-day post-grant price surges are "a reasonable yardstick to detect possible backdating" and

that "[u]sing a longer period, such as a year, wouldn't be a good way to spot backdating of a few

days or weeks because the longer-term trading would overwhelm any backdating effect."

3 Several decisions acknowledge the usefulness of the Merrill Lynch and CFRA analyses in

determining whether a pattern of backdating exists. See, e.g., Belova v. Shcarp, No. CV-07-299-MO,

2008 U.S. Dist. LEXIS 19880, at * 1 I* 12 (D. Or. Mar. 13, 2008); In re CNETNett+orkr, Inc., 483 F.

Supp. 2d 947, 957 (N.D. Cal. 2007); In re ConrputerScis. Corp. Derivative Litig., No. CV 06-05288

MRP (Ex), 2007 U.S. Dist. LEXSS 25414, at *44-*45 (C.D. Cal. Mar. 27, 2007); Ryan v. Gifford,

918 A.2d 341, 354-55 (Del. Ch. 2007); Conrad v. Blank, 940 A.2d 28, 39 n.30 (Del. Ch. 2007).
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70. Using Merrill Lynch's methodology in comparing annualized 20-day

increases/decreases in American Greetings' stock price following management grant dates

("management annualized retum") to public investor amtuatized retums ("investor annualized

return"), plaintiff analyzed all of the publicly reported stock option dates to directors and officers of

American Greetings from 1992 until 2007. There were over 50 separate grant dates. The analysis

revealed that, between 1992 and 2007, the average management annualized return on publicly

reported grants was approximately 51%, while the average investor annualized return was

approximately 4%. In other words, there was a significant disparity between management returns

and the public investor return - the average management annualized return being nearly 1300%

IrigHer than (or 13 times) the investor annualized retum.

Average Inveator Annualized Retum vs. Average Management Annuattzed Return
For All Reported Opttona To Dlrecton & Officere Of Amerlcan Greetinpe Corp. 1802 - 2007•

60Y.

50%

i0Y.

30%

20%

t0',G

0% Average [rneator Average Management
Annualized Retum Annualized Retum

.•See W,Va[h I1 a^ d tryt,lVr Mxya[iMRtlv^1M LwpTIU1^1f11itlV1^



71, Furthennore, the disparity ofreturns demonstrated by the Merrill Lynch analytical

methodology is consistent with the disparity of retums shown when the management annualized

return oft.he individually alleged backdated grants in particular is detennined and wntpared with the

investor annualized return in the saine fiscal year. These option grants also fell on suspiciously

fortuitous dates, e.g., dates where American Greetings' closing stock price was the lowest ornearthe

lowest of the month quarter or year.

Option Price Rankings, Management Annualized Return Followini Option Date, and

Ittvestor Annualized Return in Same Fiscal Year

Option Date Option Price Ranking by lTonth,
Quarter or Year

Management
Annualized

Return

Investor
Annualized

Return

03/30/1992 Lowestofthemonth 28.57"/n -6.81%

03/22/1996 l.owest of the month -33.33% 11.71%
10/28/1996 Lowest of the month 0% 11.71%
05/22/2000 Lowest of the month 702.6°/n -22.03%

12/22/2000 Lowest of the month, uarter and ear 741.18% -22.03%

04/04/2001 Lowest of the mottth, uarter and year 144.72% 4.79%
()6/25/2001 Third lowest of the month and uarter 73.93% 4.79%

03/01/2002 Lowest of the month and uarter, 475.71 % -6.29%

07/12/2006 Third lowest of the month, fourth
lowest of the quarter

113.57% 11.07%

10/02/2006 Lowest of the month, second lowest of
tlre uarter

91.76% 11.07%

Avera e: 233.87"/0 1.26%

72. In determining alleged backdated option grants, plaintiff also screened each grant

according to the methodology used by the Center for Financial Research and Analysis ("CE'RA").

4 See 1[70 for definition of "management annualized return" aud "investor annualized retum."
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"CFRA considers a cotnpany's options backdating risk to be significant when a company has, on

three or more occasions, granted options to executives at exercise prices and dates that matched

exactly or were close to a 40-day low in the company's stock price." In assessing the likelihood of

backdating, the CFRA fteport uses the following criteria: (i) where the price on the grant date is

within 105% of the 10 or 40 day period stock price low following date of grant; and (ii) the stock

price range for the 40 day pcriod (highest stock price minus lowest stock price) is greater than 10%

of the lowest stock price. All but orte of the alleged backdated stock option grant dates tested

positive under these criteria. In addition, on three occasions, the Company granted options to

executives at dates where closing prices matched exactly or were close to a 40-day low in American

Greetings' stock price, making backdating risk "significant" under CFRA's methodology. In fact,

three option grants to executives were dated and priced based on a closing price that ntatched exactly

or was close to a quarter•ly low in American Greetings' stock price.

73. Another indication of backdating may be seen in the period of time between the

purported grant date and the date the grant was disclosed to the SEC. Thus, plaintiff also reviewed

the amount of time between ttre purported stock option grant date and disclosure of the grants to the

SEC via Fomis 3, 4 or 5. Grants that are not disclosed to the SEC in a timely fashion are more likely

backdated. "If executives arc backdating, a longer reporting lag implies that, on average, they were

backdating aggressively, seeking a lower exercise price. This in turn implies that the extent of stock

price rise following the manager-designated grant date will be positively correlated with the

reporting lag." M. P. Narayanan, Cindy A. Schipani & H. Nejat Seyhun, 77re Ec•onomic Impuct of

BuckdatingofE.recutiveStockOptions, 105 Mich. L. Rev. 1597, 1603 (2007).

74. With respect to a number of the alleged backdated option grants tltere are no known

SEC Forms 4 showing the changes in beneficial ownership from these purported I,nants. In other



cases Forms 4 or holdings records evidencing these backdnted grants (and others) were filed by

delendants and others months or over a year after the purported grant date.

75. Sin ilarly, stock option grants are tnore likely backdated when they are discretionary

and granted by a sporadic method.5 Accordingly, plaintiff also reviewed each grant to deterenine

whether or not it was granted in a sporadic fashion or on a fixed date pursuant to a non-discretionary

stock option plan. The alleged backdated grants were discretionary and sporadic.

76. The following describes some of the backdated option grants and their recipients. As

demonstrated by the graphs, accompanying data and the results of the Merrill Lynch and CFRA

mcthodologies expressed lierein, significant decreases in the price of American Greetings' stock

tended to precede the dates of alleged backdated grants and following those dates the price of the

Company's stock tended to significantly increase, Overall, post-option-date stock price movement

was positive, pre-option-date stock price movement tended to be negative, and post-option-date

returns tended to exceed pre-option-date returns.

5 That a stock option grant might be issued pursuant to a non-discretionary fixed date plan only
reduces, but does not eliminate, the likelihood that stock options were being backdated. For
example, in a recerit stock option backdating action against CNET Networks, Inc., the company was
forced to re-price so-called non-discretionary fixed date grants and admit that those grants were not
actually granted on the fixed-date required by the applicable stock option plan.
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Option Grant $ackdated to March 30, 1992

77. These options were granted to.Con Groctzinger ("Groetzinger"). 'I'hey were dated and

priced based ori the date on which American Greetings' stock reached the lowest closing price For

the month, '1'he ] 0- and 20-day increases in American Greetings' stock price following the option

date were 9.8% and 1.6'%, respectively, with the annualized increases being 354.3% and 28.6"/0,

respectivcly.

American Greetings Corp.
March 2,1992 tn April 28,1992

$22.00

$21.50

$20.00

$19.50

03102/1992 0311611892 03I30/1992 04f131992 04/28/1992
03/0911992 0312311992 0410811992 04121/1992



Option Grant t3ackdated and Retroactively Priced to March 22, 1996

78. These options were granted to Gary Weiss ("G. Weiss"). They were tiated March 25,

1996 and priced based on the datc on which American Greetings' stock reached the lowest closing

price for the Inonth, Marclr 22, 1996. 'llte 10- and 20-day inereases/deoreases in Anierican

Grectings' stock price following the option date were 1.8% and -1.8%, respectively, with the

annualized increases being 66.7°/, and -33.3%, respectively.

American Greetings Corp.
Merch 1,1996 to April 9,1996

$29.sD

$29.25

$29.00

$28.75

528.50

$29-25

$28.00

$27,75

$27.50

$27.25

$27.00

$28.75

07101/1996 03/1111996 03119/1996 03127l1996 0410411996
03106/1996 0311411996 03122/1996 04(0111996



Option Grant 13aekdated and Retroactively Priced to October 25, 1996

79. 'Chese options were granted to J. Weiss. 'fhey were dated October 28, 1996 and

priced based on the date on which American Greetings' stock closed at the Iowest closing price for

the month, October 25, 1996. The 10- and 20-day increases in American Greetings' stock price

following the option date were 4.6% and 0%, respectively, with the annualized increases being

164.4"/n and 0%, respectively.

American Greetings Corp.
October4,1996to November15,1996

$30.25

$30.00

$79.75

$29.50

$29.25

$29.t10

$26.75

$28.50

10104!1996 10/14f1998 10/222/1996 1013011996 1110711996 11115/1996
190911998 1011711998 10!2511998 11/04/1996 11112/1996



Option Grant Backdated and Retroactively Priced to May 19, 2000

80. These options were granted to J. Weiss. 'I'hey were dated May 22, 2000, and priced

based on the date on whicht American Greetings' stock reached the lowest closing price for the

month, May 19,2000. T'he 10- and 20-day increases in American Greetings' stock price Pollowing

the option date were 16.7% and 39.0%, respectively, with the annnalized increases being 602.2%

and 702.6%, respectively.

American Greetings Corp.
April 20, 2000 to June 22,2000

qy

1V

0
0

$24

$27

$22

$19

$18

$17

$16

04/2012000 05'0312000 05I1512000 0512ti'2000 06107/2000 08719/2000
04/27/2000 05109/2000 05119/2000 06101/2000 06113/2000
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[)ption Grant Backdated to December 22, 2000

81. These options were granted to Jack Kahl ("Kahl"), Ratner and Thornton. They were

clated and priced based on the date on which American Greetings' stock rcached the lowest closing

price for the month, quarter and ycar. The 10- and 20-day inereases in the Company's stock price

following the optinn date wcre 40.0% and 41.2%, respectively, with the annualized increases being

1403.0% and 741.2%, respectively.

American Greetings Corp.
Nnve(nber22,2000 to Janunry22,2001

$13

$12

$9

58
11122/2000 12/05/2000 12115t2000 12128/2000 01/10/2001

1112912000 12/11 /2000 12121/2000 01/04/2001 01/1712001



Option Grant Backdated and Retroactively Priced to April 3, 2001

82. These options were granted to M. Weiss, G. Weiss, J. Weiss, Z. Weiss, Cowen,

Hardis, Mouchly-Weiss, Ratner, llarry Stone ("Stone"), Thornton and others. '1'hey were dated

April 4,2001, and priced based on the date on which American Greetulgs' stock reached the lowest

closing price for the inonth, quarter and year, April 3, 2001. 7'he 10- and 20-day inereases in the

Company's stock price fqllowing the option date were 6.2% and 8.0%, respectively, with the

annualized increases being 224.3% and 144.7%, respectively.

American Greetings Corp.
March 2, 2001 to May 4, 2001

$14.50

$14.00

$13.50

$13.00

$11.00

$10.50

$10.00

4/3/2001

$9.50

0310212001 01114l2001 0312672001 0410512001 0411812001 0413712001
0N0812001 03'20/2001 03130/2001 04/ 1112001 04/2472001 05104/2001



Option Grant Backdated to June 25, 2001

83. "These options were granted to Pamela Linton ("Linton"). 'I-hey were dated and priced

based on the date on which American Greetings' stc ek reached the third lowest closing price for the

ntonth and quarter. "['he 10- and 20-day increases in the Contpany's stock price following the option

date were 7.0% and 4.1 %, respectively, with the annualized increases being 25 i.0"/o and 73.9%,

respectively.

American Greetings Corp.
May 22, 2001 to July 23, 2001

$14.50

$1400

$13.50

$13.00

$1150

$1t00

$1050

sr2512001

$1000

05/22/2001 06/0812001 0812812001 07/13/2001
05!3112001 06/1012001 . 01/05/2001 07/23/2001



Option Grant I3ackdated to March l, 2002

84. These options were granted to M. Weiss, F.nvin Weiss, G. Weiss, J. Weiss,'L. Weiss,

Cowcn, Hardis, Mouchiy-Weiss, Ratner, Stone, T'hornton and others. They were dated and priced

based on the date on which American Greetings' stock reached the lowest closing price for the

inonth and quarter. 'T'he 10- and 20-day increases in the Company's stock price fbllowing the option

date were 8.6% and 26.4%, respectively, with the annualized increases being 308.6%o and 475.7%,

respectively.

American Greetings Corp.
FeLruary 25, 2002to April 7, 2002

$1900

818.50

$18 00

817.50

817 00

$16 50

$1600

§15.50

$15,00

$14 50

S,<o0

$1150

02/25!2002 03!05!2002 03/1312002 03/2112002 64/01!2002
02/28/2002 03/0812002 0311012002 0312612002



Option Grant Backdated to July 12, 2006

85. 'ihese optians were granted to Tlionlton, Ratner, Mouchly-Weiss, [iardis, Hardin and

Cowen. They were dated and priced based on the date on which American Grectings' stock reaclted

the third lowest closing price for the month and fourth lowest closing ptice for the quarter. The 10-

and 20-day increases in the Company's stock price following that date were 7.4% and 6.3%,

respectively, with the annualized increases being 26$.1 "/o and 113.6"/0, respectively.

American Greetings Corp.
June 92, 2006 to August 14,2006

$25.50

$Z5A0

$24,50

$2400

$22.00
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$21 00

$2050
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06/20/2008 07^07/2006 07/25/2008 08H0/2006



BuBet-Dodge Option Grant Backdated to October 2, 2006

$fi. These options were granted to Brain McGrath ("McGrath"). 111cy were dated and

priced based on the date on which American Greetings' stock reached the lowest closing price for

the inonth and second lowest closing price tiir the quarter. The 10- and 20-day increases in the

Company's stock price following that date were 6.7% and 5.1 %, respectively, with the annualized

increases being 240.0% and 91.8%, respectiveLy.

American Greetings Corp.
September 1, 2006 to October 31.2006

$25 50

$25.00

$24.60

$23.50

$23.00

$22.50
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87. This option grant was manipulated in two independent and actionable ways. First, the

grant was a bullet-dodging event. Second, it was backdated once certain defendants ascertained



A nerican Greetings' stock price was fully depressed from the issuance of a terrible cantings

clisappointment, by virtue of waiting for the stock price to ascend for two trading days.

88, Between shortly before the end of American Greetings' second 5scal quarter, August

31, 2006 and the nloming of September 28, 2006, M. Weiss, J. Weiss, Z. Weiss, Cipollone, Cowen,

Hardis, Ratner and Hardin (a nong others) became aware that the Cotnpany would report earrtings

per share for that quarter well below the bottom of the range of the Company's EPS guidance to

analysis and published expected earnings by analysts. The earnings miss expected was substantial:

a $0.23 per share lass verses positive eamings of $0.06 per share in the previous year's same quarter,

and approximately 50% less than management's guidance (and published analyst expectations) for

the quarter. These defendants knew American Greetings' forthcoming earnings report would at a

minimum have a short-term damning effect on the Conzpany's stock price. Consequently, Cowen,

liardis, Ratner and liardin were requested to not (and did not) issue stock options until after

announcernent of the earnings disappointment. Expecting the dramatic eamings miss would depress

American Greetings' stock price below fair market value, these defendants waited to grant McGrath

stock options until after the Company decided to issue its sewnd quarter financial results. This grant

not only violated the fair market value exercise price restrictions of Anierican Greetings' stock

option plans, the timing of grants in this manner (bullet dodging) was contrary to the shareholder-

approved purposes of the Company's stock option plans.

89. On the moming of September 28, 2006, the Company announced its financial results

for the second quarter ended August 31, 2006. Adjusted earnings per share were negative $0.23,

well below the $0.06 EPS of the previous second quarter, and approximately 50% below

managenient guidance and analyst expectations. As analysts issued their negative reports, American

Greetings' stock price plummeted, posting close to the single largest one-day loss of the year.



90. To cnsure they could price options at the lowest price possible, the Compensation

Committee then waited until American Greetings' stock price had turned backupward for two days

and then backdated McGrath's option grant to October 2, 2006. I1ie insiders' plan worked well. In

retrospect, that closing price turned out to be the second lowest closing price of the quarter.

91. The issuance of options identified above violated American Greetings' stock option

plans as set forth at ¶?(59-75. Indeed, the options identificcl above were not dated with the date when

they were granted. As alleged herein tttese ultra vires acts also contradicted the Company's

statements in SEC 8lings and other reports to American Greetings' shareholders and violated federal

and state securities laws. The secret practice of backdating stock option grants to thenrselves and

their colleagues was in breach of defendants' fiduciary duties, including their duties of good faith,

honesty and loyalty, owed to American Greetings and its sharcholders.

92. The backdating, among other things, enabled defendants to (i) hide the fact that the

Company was paying higher compensation to executives and employees by awarding them more

valuable options on thegrant date than represented, (ii) avoid recording the hidden compensation as

compensation expense, and (iii) thus conceal reductions in the Company's net income, shareholder's

equity and tax obligations. Keeping the sclieme secret also hid the injury to the Company which

occurred when executives and employees exercised the options and made capital contributions to

American Greetings that were less than they should have paid, had the options not been granted in-

the-money or otherwise with greater intrinsic value than represented.

93. The backdating also conferred great personal financial benefits on defendants.

American Greetings' stock traded at prices propelled in part by the false financial statements

defendants had caused the Company to issue. Indeed, American Greetings' stock price significantly

increased in response to the Company's reported financial statements that overstated income, net



iucome, and earnings per share as a result ofthe backdating. While the price ofAnierican Greetings'

stock was artificially inflated, defendants and other insiders engaged in insider trading, selling more

than $38 million worth of the Company's stock in violation of securities laws. And Atneriean

Greetings' directors in particular profited handsomely from the backdating. Those on the Board who

engaged in backdating, alone, cashed in their options and garnered proceeds from stock sales of over

$14 million.

AMERICAN GREETINGS' TALSE AND MISLEADING PROXY STATEMENTS

94. In its proxy statements the Company (and tmmerous defendants) repeatedly

communicated to American Greetings' shareholders (i) that stock option grants would be determined

pursuant to authorization of the shareholders and in accordance with American Greetings' stock

option plans, (ii) the Company had been granting and would continue to grant stock options dated

and priced based on fair market value relative to the date of the grant of the option, in accordance

with American Greetings' stock option plans, (iii) that stock options were being granted prudently

and consistent with the Company's compensation policies to compensate management through

future growth in the Company's market value (i.e., not by granting backdated "in-the-money" stock

options), so that option holders would benefit only when, and to the extent, the Company's stock

price increased after the grant, and (iv) that the Audit Committee had fulfilled its duties to help

ensure the adequacy of the Company's internal controls in recommending the inclusion of the

Company's financial statements in its periodic SEC filings. The proxies also referenced options

prices, market prices on purported grant dates and grant dates (identifiable by expiration date or

otherwise) in stating the equity holdittgs of, and options grants to, officers and directors, but omitted

that the grants were backdated and therefore stock option compensation was artificially inflated and

underreported.



95. '1'he statements in American Greetings' proxies (ntany of which are identified below)

were materially false and misleading and omitted material information about the Company's

improper stock option practices, as detailed lterein. tn tt-uth, and as those who signed and approved

the Company's proxy statements knew or were negligent or severely reckless in not knowing, stock

options at Americau Greetings were (i) backdated in violation of the Company's stock option plans,

(ii) otherwise determinzd and granted in contravention of the vested authority provided by

shareltolders and the stock option plans, and (iii) dated with dates prior to the dates the awards were

properly authorized, employees were entitled to receive the options, or the option or price was

known. Furthennore, those defendants who sat on the Audit Committee were in fact circumventing

the Company's internal controls and withholding from American Greetings' external auditors their

knowledge of backdating.

96. As fonner SEC Chairman Harvey L. Pitt stated: "What's so terrible about backdating

options grants? For one thing, it likely renders a eornpany's proxy materials false and misleading.

Proxies typically indicate that options are grantod at fair market value. But if the grant is backdated,

the options value isn't fair--at least not from the vantage point ofttte company and its shareholders."

97. By issuing false and misleading statements in American Greetings' proxy statements,

the defendants identified below were able to: (i) increase the numbers of authorized shares of

comnion stock of American Greetings from which defendants could gain shares by exercise oftheir

backdated stock options; (ii) gain the ability to grant to themselves and others backdated stock

options; and (iii) obtain elected directorships enabling them to perpetuate the scheme. Were the

truth disclosed, the Coinpany's shareholders would not have reasonably followed defendants'

recommendations concerning the proposals submitted for their approval in the Company's proxy

statements identified below.



98. American Cirectings relied upon the facts stated in the Company's false and

misleading proxy statements to seek the shareholders' vote for approval of the proposals identified

herein. Thus, botlt the Company and its shareholders relied on the following materially false proxy

statenients.

Proxy 6tatentcnt Filed in Connection with tlie 1996 Annual Meeting

99. On or about June 28, 1996, Amecican Greetings filed with the SEC its definitive

proxy statement for the 1996 annual meeting of shareholders ("1996 Proxy Statetnent" or "1996

Proxy"). The 1996 Proxy Statement was reviewed and approved by M. Weiss and Cowen. The

1996 Proxy included a"12eport of the Compensation Committee" signed by Cowen.

100. Thc 1996 Proxy Statement made numerous significant representations concerning

American Greetings' stock option plarts, for instance, relatirtg to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future.

(a) 'I-he 1996 Proxy Statement communicated that stock option grants were not

being backdated and would not be backdated in the future, In the Report of the Compensation

Committee, the 1996 Proxy stated the Company's "compensation philosophy reflects its belief that

the compensation of its executive and non-executive officers should ... motivate[] officers ... by

tying officers' compensation to the performance of the Company" and "align the interests of its

offieers with the long-term interests of the Company's shareholders through the award of stock

options." 1996 Proxy at 10. It further stated that under the Comparty's "9ong-term equity-based

incentive compensation programs," which include stock options, the Company was "tying officer

compensation directly to shareholder return," because "[a]n officer benefits if the price of the

company's shares increases." Id. at 12. The 1996 Proxy also affirmed options w'ere being "granted

at 100 percent of fair market value at the close of business on the last business day preceding the

date of grant" (id.), and the Compensation Committee would "assure [compensation] programs are
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consistent with the objective of increasing shareholder value.° Id. at 14. The 1996 Proxy made

similar statements related to the granting of options and suggesting options were accurately dated to

be the grant date.

(b) In recomincnding approval ofthe 1996 Employee Stock Option Plan, the 1996

Proxy commtmicated (among other things) that the purpose of the plan was to align director, officer

and einployee interests with shareholder interests by awarding options such "otficers and selected

key employees ofthe Company" would have "opportunity to share in future appreciation in the share

value of the Company's stock." 1996 Proxy at 19. It further stated that the exercise price of options

under the plan "may not be less tlrau the price of the Class A Common Shares quoted by the National

Association of Sccurities Dealers at the close of business on the date preccding that on which the

option is granted." Id. Supporting these representations, the proposed 1996 Employee Stock Option

Plan was attached to the 1996 Proxy Statement and expressly referenced. The attached plan further

served to represent that incentive option exercise prices under the plan would be based on the last

closing price of the Company's common stock preceding the date of grant. This was stated in sum

and substance throughout the plan's provisions concerning stock option grant exercise prices.

101. The 1996 Proxy Statement representations were made in connection with and

essential to a number of proposals American Greetings' Board made to the Company's shareholders

for a vote.

(a) 'I'he first proposal concemed "ELECTION OF DIRECTORS" - including

certain of the same directors who were backdating and/or receiving backdated stock options and

making misrepresentations to the Company's shareholders. Each defendarrt then a director explicitly

recommended that American Greetings' shareholders "VOTE FOR" the election of each of the

nominee directors. 1996 Proxy at 4-5.



(h) The second proposal was "APPROVAL OF [THF.) 1996 EMPLOYEE

STOCK OPTION PLAN." Each defendant then a director explicitly recomtitended American

Greetings' sharehotders "VOTF. FOR THE ADOPTION" of the 1996 Employee Stock Option Plan.

1996 Proxy at 19-20.

Proxy Statement Filed in Connection with the 1997 Annual Meeting

102. On or about June 27, 1997, American Greetings filed with the SEC its definitive

proxy statement for the 1997 atmual meeting of shareholders ("1997 Proxy Statement" or "1997

Proxy"). The 1997 Proxy Statement was reviewed and approved by M. Weiss and Cowen. The

1997 Proxy included a "Report of the Compensation Committee" signed by Cowen.

103. The 1997 Proxy Statement made nunicrous significant representalions concerning

American Greetings' stock option plans, for instance, relating to the purpose ofstock option grants,

how stock options were being granted, and how stock options would be granted in the future.

(a) The 1997 Proxy Statement communicated that stock option grants were not

being backdated and would not be backdated in the future. In the Report of the Compensation

Committee, the 1997 Proxy stated the Company's °compensation philosophy reflects its belief that

the compensation of its executive and non-executive officers should ... motivate[] officers ... by

tying officers' compensation to the performance of the Company" and "align the interests of its

officers with the long-term interests of the Company's shareholders through the award of stock

options." 1997 Proxy at 8. It further stated that under the Company's "long-term equity-based

incentive compensation progratns," which include stock options, the Company was "tying officer

compensation directly to shareholder retum," because "[a]n officer benefits if the price of the

Company's shares increases." Id. at 9. The 1997 Proxy Statement also affirmed options were being

"granted at 100 percent of fair market value at the close of business on the last business day

preceding the date of grant" (fd.) and the Compensation Committee would "assure [compensation]
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programs are consistent with the objective of increasing shareholder value." Id. at 10. The 1997

Proxy made similar statements related to the granting of options and suggesting options were

accurately dated to be the grant date.

(b) In rec,ornmending approval of the 1997 Equity and Performance Incentive

Plan, the 1997 Proxy stated options may be granted "at a price not less thari fair market value." 1997

Proxy at 17. Supporting these representations, the proposed 1997 Equity and Perfotmance Incentive

Plan was attached to the 1997 Proxy Statement and expressly referenced. The attached plan fnrther

served to represent that option exercise prices under the plan would be not less than fair inarket value

of the Company's conimon stock on the date of grant. For example, §4 of the attached Plan stated

the option price per share "may not be less than the Market Value per $ba.re on the Date of Grant"

(id. at 25), and in defining "Date of Grant" the attached Plan further stated such date "shall not be

earlier than the date on which the Board takes action with respect" to the option. Id. at 23. This was

stated in sum and substance throughout the plan's provisions concerning stock option grant exercise

prices.

104. The 1997 Proxy Statement representations were made in connection with and

essential to a number of proposals American Greetings' Board made to the Company's shareholders

for a vote.

(a) The first proposal concerned "ELECTION OF DIRECTORS" - including

certain of the same directors who were backdating and/or receiving backdated stock options and

making misrepresentations to the Company's shareholders. Fach defendant then a director explicitly

recommended that Anterican Greetings' shareholders "VOTE FOR" the election of each of the

nominee directors. 1997 Proxy at 3.



(b) The sccond proposal was for approval of the "1997 EQUITY AND

PERFORMANCE INCENTIVE PLAN." Each defendant then a director explicitly recommended

American Greetings' shareholders "VOTE rOR THE ADOPTION" of the 1997 Equity and

Perfomtance Incentive Plan. 1997 Proxy at 16, 21.

Proxy Statement Filed in Connection with the 1998 Annuai Meeting

105. On or about lune 26, 1998, Arnerican Greetings filed with the SEC its definitive

proxy statement for the 1998 annual nteeting of shareholders ("1998 Proxy Statement" or "1998

Proxy"). 'fhe 1998 Proxy Statentent was reviewed and approved by M. Weiss and Cowen. The

1998 Proxy included a "Report of the Compcnsation Cominittee" signed by Cowen.

106. The 1998 Proxy Statement made numerous signiticant representations concerning

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be ganted in the future. In the

Report of the Compensation Committee, the 1998 Proxy stated the Company's "compensation

philosophy reflects its belief that the compensation of its executive and non-executive officers

should .. . motivate[] officers ... by tying officers' compensation to the performance of the

Company" and "align the interests of its officers with the long-term interests of the Company's

shareholders through the award of stock options." 1998 Proxy at 9. It further stated that under the

Company's "long-term equity-based incentive compensation programs," which include stock

options, the Company was "tying officer compensation directly to shareholder return," because "[a]n

officer benefits if the price of the Company's shares increases." Id. at 10. The 1998 Proxy

Statement also affirnted options were being "granted at 100% of fair market value at the close of

business on the last business day preceding the date of grant or at not less than market value on the

date of grant" ( irl.), and the Compensation Committee would "assure [compensation] programs are

consistent with the objective of increasing shareholder value." Id. at 11. The 1998 Proxy made
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sirnilar statements related to the granting ofoptions and suggesting options were accurately dated to

be the grant date,

107. The 1998 Proxy Statement representations were tnade in cotinection with and

essential to a number ofproposals American Greetings' Board ntade to the Company's shareholders

for a vote.

(a) The first proposal concerned "ELECTION OF DIREC'PORS" -- including

certain of the same directors who were backdating and/or receiving backdated stock options and

making misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recommended that American Greetings' shareholders "VOTE FOR" the election of each of the

Director nominees, 1998 Proxy at 4.

(b) The third proposal concemed "ADOI'TION OF AMENDED ARTICLE

FOURTH TO AMENDED ARTICLES OF INCORPORATION TO INCREASE AUTHORIZED

CLASS A COMMON SHARES AND CLASS B COMMON SHARES" by 93.8 million and 7.9

million shares, respectively, to ntake stock "available for ... grants under the Company's employee

stock option plans," among other things. Each defendartt then a dircetor explicitly recommended

that Ameriean Greetings' shareholders "VOTE FOR THE ADOPT'ION OF THIS PROPOSAL."

1998 Proxy at 17.

Proxy Statement Filed in Connection with the 1999 Annual Meeting

108. On or about June 25, 1999, American Greetings filed with the SEC its definitive

proxy statement for the 1999 annual meeting of shareholders ("1999 Proxy Statement" or "1999

Proxy'). The 1999 Proxy Statemeni was reviewed and approved by M. Weiss, Cowen and

Mouchly-Weiss. 1'he 1999 Proxy included a"Report of the Compensation Committee" signed by

Cowen and Mouchly-Weiss.



109. The 1999 Proxy Statement made ntunerous significant representations concerning

American Greetings' stock option plans, for instance, relating to the puipose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. In ttte

Report of the Compensation Cornmittee, the 1999 Proxy stated the Cotnpany's "compensation

philosophy reflects its belief that the compensation of its executive and non-executive officers

should ... motivate[] officers ... by tying officers' compensation to the performance of the

Company" and "align the interests of its officers with the long-tenn interests of the Co npany's

shareholders through the award of stock options." 1999 Proxy at 7. It ftirther stated that under the

Company's "long-term inccntive compensation programs," which include stock options, the

Company was "tying of7icer compensation directly to shareholder retum," because "[a]n officer

benefits if the price of the Company's shares increases." Id. at 9. Thc 1999 Proxy Statement also

affirmed options were being "granted at 100% of fair market value at the close of business on the

last business day preceding the, date of grant or at not less than market value on the date of grant"

(id.) and the Compensation Committee would °assure [compensation] programs are consistent with

the objective of increasing shareholder value." Icl, at 10. The 1999 Proxy made similar statements

related to the granting of options and suggesting options were accurately dated to be the grant date.

110. The 1999 Proxy Statement representations were made in connection with and

essential to the first proposal American Grectings' Board made to the Company's sharet olders for a

vote. The first proposal concerned "ELECTION OF DIRECTORS"- including certain of the same

directors who were backdating and/or receiving backdated stock options and making

misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recotnmended that Anierican Greetings' stiareholders "VOTE FOR" the election of each of the

Director nominees. 1999 Proxy at 3.



Proxy Stateinent E<iled iu Connection with ttte 2000 Annual Meeting

111. On or about June 23, 2000, Atnerican Greetings filed with the SEC its definitive

proxy statement for the 2000 annual meeting of shareholders ("2000 Proxy Statement" or "2000

Proxy"). The 2000 Proxy Statement was reviewed and approved by M. Weiss, J. Weiss, I-lardis,

Cowen and Mouchly-Weiss. "Tltie 2000 Proxy included a"Report of the Compensation Committee"

signed by Cowen, tiardis and Mouchly-Weiss.

112, The 2000 Proxy Statement made numerous significant representations concerning

American Greetings' stock option plans, for instance, relating to the purpose ofstock option grants,

how stock options were being granted, and how stock options would be granted in the future.

(a) The 2000 Proxy Statement communicated that stock option grants were not

being backdated and would not be backdated in the future. In the Rcport of the Compensation

Coinntittee, the 2000 Proxy stated the Company's "compensation philosophy reflects its belief that

the compensation of'its executive and non-executive officers should ... motivate[] officers ... by

tying officers' compensation to the performance of the Cotnpany" and "align the interests of its

officers with the long-term interests of the Company's shareholders through the award of stock

options." 2000 Proxy at 9. It further stated that under the Company's "long-term equity-based

incentive compensation programs," which include stock options, the Company was "tying officer

compensation directly to shareholder return," because "[a]n officer benefits if the price of the

Company's shares increases." Id. at 10. The 2000 Proxy Statement also affinned options were

being "granted at 100% of fair market value at the close of business on the last business day

preceding the date of grant or at not less than market value on the date of grant" (rd.) and the

Compensation Committce would "assure [cocnpensation] programs are consistent with the objective

of increasing shareholder value." Id. at 11. The 2000 Proxy made similar statements related to the

granting of options and suggesting options were accurately dated to be the grant date.
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(b) In recotntnending approval of an arnendment to the 1997 Equity and

Performance lncentive I'lan, to iucrease the nutnber of shares authorized for option grants by

500,000 sttares, the 2000 Proxy sutnmarized, attached anci expressly referenced the proposed

amcttded 1997 Equity and Perfonnance Incentive Plan. The sutnmary explicitly stated, and the

attached plan further scrved to represent, option exercise prices under the plan would be not less than

fair market value of the Company's cornmon stock on the date of grant. For example, §4 of the

attached Plan stateci the option price per share "may not be less than the Market Value per Share on

the Date ofGrant," and in defining "Date ofGrant" the attached Plan further stated such date "shall

not be earlier than the date on which the Board takes action with respect" to the option. This was

stated in sum and substance tliroughout the plan's provisions concercring stock option grant exercise

prices.

113. The 2000 Proxy Statement representations were made in connection with and

essential to a number of proposals American Greeti ngs' Board made to the Company's shareholders

for a vote.

(a) The first proposal concemed "ELECTION OF DIREC"I'ORS" - including

cer[ain of the same directors who were backdating andJor receiving backdated stock options and

making misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recommencled that American Greetings' shareholders "VOTE FOR" the election of each of the

nominee directors. 2000 Proxy at 4, 5.

(b) The second proposal was for approval of the amcndment to the "1997

EQUITY AND PERFORMANCE INCENTIVE PLAN" to "INCREASE... SHARES

AUTHORIZED FOR GRANTS" by 500,000 sttares,l'or (among other things) option grants. Each

defendant then a director explicitly recommcnded American Greetings' shareholders "VOTE FOR



r

THE ADOPTION" of the amendment to the 1997 Equity and Perforniance Incentive Plan. 2000

Proxy at 16-

(c) The third proposal was for "REAPPROVAL AND AMENDMENT OF

CERTAIN CEO/COO COMPENSATION PLANS," which plans provided for bonuses to the C8O

and COO. Each defendtmt then a director explicitly recotntnended American Greetings'

shareholders "VO'I'E FOR THE ADOPTION" of the proposal to reapprove and amend the

compensation plans. 2000 Proxy at 17.

Proxy Statement Filed in Connection with the 2001 Annual Meeting

114. On or about June 22, 2001, American Greetings filed with the SEC its definitive

proxy statement for the 2001 annual meeting of shareholders ("2001 Proxy Stateinent" or "2001

Proxy"). Tbe 2001 1'roxy Statement was reviewed and approved by M. Weiss, Hardis, Cowen,

Thomton, Mouchly-Weiss and Ratner. The 2001 Proxy included a "Report of the Compensation

Committee" signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2001 Proxy also included a

"Report of the Audit Committee" signed by Hardis, Cowen, Mouchly-Weiss and Thornton.

115. The 2001 Proxy Statement inade numerous sibmificant representations concerning

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future.

(a) The 2001 Proxy Statement communicated that stock option grants were not

being backdated and would not be backdated in the future. In the Report of the Conipensation

Committee, the 2001 Proxy stated the Company's "compensation philosophy reflects its belief that

the comper sation of its exccutive and non-executive officers should ... motivate[] officers ... by

tying officers' compensation to the perfor nance of the Company" and "align the interests of its

officers with the long-term interests of the Company's shareholders through the award of stock

options:" 2001 Proxy at 10. It further stated that under the Company's "long-term incentive
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compensation pragrams," which include stock options, the Company was "tying officer

compensation directly to shareholder retum;" because "[a]n officer ... benefits if the price of the

Company's shares increases." Id. at 11. The 2001 Proxy Statement also affirmed options were

being "granted at 100% of fair market value at the close of business on the last business day

preceding the date of grant or at not less than market value on the date of grant" (id.) and the

Compensation Committee would "assure [compensation] programs are consistent with the objective

of increasing shareholder value." Id. at 12. Thc 2001 Proxy macle similar statements related to the

granting of options and suggesting options were accurately dated to be the grant date. For example,

the 2001 Proxy falsely stated the April 4, 2001 options were granted by the Board "on April 4,

2001." 2001 1'roxy at 26.

(h) ]n recommending approval of an amendment to the 1997 Equity and

Performance Incentive Plan, to incrcase the number of shares authorixed for option grants by

7,000,000 shares, tlre 2001 Proxy summarized, attached and cxpressly referenced the proposed

amended 1997 Equity and Performance Incentive Plan. The summary explicitly stated, and the

attached plan futther served to represent, option exercise prices under the plan would be not less than

fair market value of the Company's common stock on the date of grant. For example, §4 of the

attached plan stated the option price per share "tnay not be less than the Market Value per Share on

the Date of Grant," and in defining "Date of Grant" the attached plan further stated such date "shall

not be earlier than the date on which the Board takes action with respect" to the option. This was

stated in sum and substance throughout the plan's provisions conceming stock option grant exercise

prices.

116. The 2001 Proxy Statement contained a "Report of the Audit Committee" made with

respect to the Company's financial statenients for the fiscal year ended February 28, 2001, which



included American Grectings' 1999-2001 financial statements and selected tinanci:il data from the

Company's 1997-2001 financial statements (including income statement and balance sheet data, i.e.,

net income, net income per share and sharehotders' equity), all of which were falsified by the

backdating alleged herein. The Audit Coinmittee's charter, referenced in and attached to the 2001

Proxy, demonstrated the Audit Comrnittee's substantial oversight authority annd responsibilities

aimed at ensuring the Cotnpany's integrity of repotted financial results, soundness of internal

controls, adequacy of disclosures and compliance with laws and regulations. In the report Hardis,

Cowen, Mouchly-Weiss and Thornton represented they had fulfiiled their duties to help ensure the

adequacy of the Cotnpany's intemal controls and endorsed the integrity of American Greetings'

financial statements and intcmal controls and adequacy of disclosures. In so doing, they stated

(among other things) that the corrtntittee "recommend(cdl to the Board of Directors that the audited

financia) statements for the year ended February 28, 2001, be included in the Company's 2001

Annual Report on Form 10-K for tiling with the Securities and Exchange Commission." 2001 Proxy

at 13.

117. The 2001 Proxy Statemcnt representations were made in connection with and

essential to a number ofproposais American Greetings' Board made to the Company's shareholders

for a vote.

(a) The first proposal concerned "ELECTION OF DIRECTORS" - including

certain of the same directors who were backdating andlor receivitig backdated stock options a¢d

making misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recommended that American Greetings' shareholders "VOTE FOR" the election of each of the

nominee directors. 2001 Proxy at 4, 5.



(b) The seconci proposal was for approval of the amendment to the "1997

EQUI'I'Y AND 1'ERFORMANCE INCENTIVE PLAN" to "TNCREASE ... SHARES

ALJTHORI'LED FOR GRANTS" by 7,000,000 shares, for "solely ... stock option grants." Each

defendant then a director explicitly recommended American Greetings' shareholdcrs "VOTE FOR

THE ADOPTION" of the amendment to the 1997 Equity and Performance incentive Plan. 2001

Proxy at 18.

(c) 'fhe third proposal was for "APPROVAL OF PERFORMANCE-BASED

COMPENSATION ARRANGEMENTS FORTHE CHIEF EXECUTIVE OFFICER AND OTHER

NAMED EXECUTIVE OFFICERS," which arrangements provided for bonuses to the CEO and

other named officers. Each defendant then a director explicitly recommended American Greetings'

shareholders "VOTE FOR THE ADOPTION" of the proposal to approve and amend the

compensation plans. 2001 Proxy at 19.

Proxy Statement Filed in Connection with the 2002 Annual Meetirrg

118. On or about June 28, 2002, American Greetings filed with the SEC its definitive

proxy statement for the 2002 annual meeting of shareholders ("2002 Proxy Statement" or "2002

Proxy"). The 2002 Proxy Statement was reviewed and approved by M. Weiss, Hardis, Cowen,

Thornton, Mouchly-Weiss and Ratner. The 2002 Proxy included a "Report of the Compensation

Committee" signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2002 Proxy also included a

"Report of the Audit Committee" signed by Hardis, Cowen, Mouchly-Weiss and Thornton.

119. The 2002 Proxy Statement nlade numerous significant representations conceming

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The

2002 Proxy Statement communicated that stock option grants were not being backdated and would

not be backdated in the future. In the Report ofthe Compensation Committee, the 2002 Proxy stated
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the Company's "compensation philosophy reflects its belief that the cotnpensation of its executive

and non-executive offrcers should .., motivate[] officers ... by tying oflicers' compensation to the

perfortnattce of the Company" and "align the interests of its officers with the long-term interests of

the Company's shareholders through the award of stock options." 2002 Proxy at 9. It fiurther stated

that under the Company's "Iong-term incentive compensation programs," which include stock

options, the Company was "tying eompensation ... directly to shareholder retum," because "[a]n

of6cer.. . bene6ts if the price of the Company's shares increases." Id. at 10. The 2002 Proxy

Statement also affirmed options were being "granted at 100% of fair market value at the close of

business on the last business day preceding the date of grant or at not less than market value on the

date of grant" (id. at 1 1 ) and the Compensation Committee would "assure [cotnperrsation] progranis

are consistent with the objective of increasing shareholder value." Id. at 12. The 2002 Proxy made

similar statements related to the granting ofoptions and suggesting options were accurately dated to

be the grant date.

120. The 2002 Proxy Statement contained a "Report of the Audit Committee" made with

respect to the Company's financial statements for the fiscal year ended February 28, 2002, whieh

included American Greetings' 2000-2002 financial statements and selectcd financial data from the

Company's 1998-2002 financial statements (including income statement and balance sheet data, i.e.,

net income, net income per share and shareholders' equity), all of which were falsified by the

backdating alleged herein. The Audit Committee's charter, referenced in and attached to the 2001

Proxy, demonstrated the Audit Committee's substantial oversight authority and responsibilities

aimed at ensuring the Company's integrity of reported financial results, soundness of internal

controls, adequacy of disclosures and compliance with laws and regulations. In the report Hardis,

Cowen, Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the



adequacy of the Company's intental controls and endorsed the uttegrity of American Greetings'

tinancial statements and intemal controls and adequacy of disclosures. In so doing, thcy stated

(among other things) that the committee "recommended to the 13oard of Directors that the audited

financial statements for the year ended February 28, 2002, be included in the Company's 2002

Annual Report on Form 10-K for filing with thc SEC." 2002 Proxy at 13-

121. The 2002 Proxy Statement representations were made in connection with and

essential to the first proposal American Greetings' Board made to the Company's shareholders for a

vote. The first proposal concerned "ELECTiON OF DIRECTORS'"- including certain of the same

directors who were backdating and/or receiving backdated stock options and making

misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recommended that Atnerican Grcetings' shareholders "VOTE FOR" the election of each of the

director nominees. 2002 Proxy at 3, 4.

Proxy Staternent Filed in Connection with the 2003 Annual Meeting

122. On or about June 27, 2003, Atnerican Greetings filed with the SEC its definitive

proxy statement for the 2003 annual meeting of shareholders ("2003 Proxy Statement" or "2003

Proxy"). The 2003 Proxy Statement was reviewed and approved by M. Weiss, J. Weiss, Z. Weiss,

Hardis, Cowen, Thornton, Mouchly-Weiss and Ratner. The 2003 Proxy included a "Report of the

Conipensation Cornmittee" signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2003 Proxy

also included a°Report of the Audit Committee" signed by Hardis, Cowen, Mouchly-Weiss and

Thornton.

123. The 2003 Proxy Statement made numerous significant representations concerering

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The

2003 Proxy Statement communicated that stock option grants were not being backdated and would
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not be backdated in thc future. In the Report of the Coinpensation Cornmittee, the 2003 Proxy stated

the Company's "compensation philosophy reflects its bclief that the compensation of its executive

and non-executive officers should... motivate[] officers... by tying officers' compensation to the

performance of the Company" and "align the interests of its officers with the long-term interests of

the Company's shareholders through the award of stock options." 2003 Proxy at 10. It furtherstaled

that under the Company's "long-term incentive compensation programs," which include stock

options, the Company was "tying ofTicer compensation ... directly to shareholder retum," because

"[a f n officer ... benefits i f the price of the Company's shares increases." Id. at 11. The 2003 Proxy

Statement also affirmed options were being "granted at 100% of fair market value at the close of

business on the last business (lay preceding the date of grant or at not less than market value on the

date of grant" (irl. at 12) and the Compensation Committee would "assure [compensation] programs

are consistent with the objective of increasing shareholder value." Id. at 13. The 2003 Proxy made

similar statements rclated to the granting ofoptions and suggesting options were accurately dated to

be the grant date.

124. 'The 2003 Proxy Statement contained a "Report ot'thc Audit Committee" made with

respect to the Company's financial statements for the fiscal year ended February 28, 2003, which

included American Greetings' 2001-2003financial statements and selected financial data from the

Company's 1999-2003 financial statements (including income statement and balance sheet data, i.e.,

net income, net income per share and shareholders' equity), all of which were falsified by the

backdating alleged herein. The Audit Committee's charter, referenced in and attached to the 2001

Proxy, demonstrated the Audit Con mittee's substantial oversight authority and responsibilities

aimed at ensuring the Company's integrity of reported financial results, soundness of internal

controls, adequacy of disclosures and compliance with laws and regulations. In the report Hardis,
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Cowen, Mouchly-Weiss and Thornton represented thcy had fulfilled their duties to help ensure the

adequacy of the Company's internal controls and endorsed the integrity of American Greetings'

financial statements and internal controls and adequacy of disclosures. [n so doing, they stated

(among other things) that the committee "recommended to the Board of Directors that the audited

financial statements for the year ended February 28, 2003, be included in the Company's 2003

Annual Report on Form 1(I-K for filing with the [SECI:" 2003 Proxy at 14.

125. The 2003 Proxy Statement representations were made in connection with and

essential to the first proposal American Greetings' ]3oard made to the Company's shareholders fora

vote. T1re first proposal concerned "ELECTION OF DIRECTORS" - including certain of the same

directors who were backtiating and/or receiving backdated stock options and making

misrepresentations to the Company's shareholders. Each defendant then a director explicitly

recommended that American Greetings' shareholders "Vf)TE FOR" the election of each of the

director nominees. 2003 Proxy at 4, 5.

Proxy Statement Filed in Connection with the 2006 Annual Meeting

126. On or about May 11, 2006, American Greetings frled with the SEC its definitive

proxy statement for the 2006 annual nieeting of shareholders ("2006 Proxy Statement" or "2006

Proxy"). The 2006 Proxy Statement was reviewed and approved by M. Weiss, J. Weiss, Z. Weiss,

Ftardis, Cowen, Thornton, Mouc}ily-Weiss and Ratner. The 2006 Proxy included a`Report of the

Compensation Committee" signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2006 Proxy

also included a "Report of the Audit Committee" signed by Hardis, Cowen, Mouchly-Weiss and

Thomton.

127. 'The 2006 Proxy Statement made numerous significant representations conceming

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The
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2006 Proxy Statement cominunicated that stock option grants were not being backdated and would

not he backdateYi in the future. In the IZeport of the Compensation Committee, the 2006 Proxy stated

the Conipany's "eornpensatian philosophy reflects its belief that the compensation of its executive

and non-executive officers should ... align the interests of its officers witli the long-term interests of

the Company's shareholders through the award of stock options." 2006 Proxy at 12. It fiuther scated

that under the Company's "long-term incentive cotnpensation programs," wltich include stock

options, the Company was "link[ing] compensation for officers and certain key employees directly

to shareholder retuni," because "[a]n officer holding stock options benefits if the price of the

Company's shares irtereases." Id. at 14. The 2006 Proxy Statement also atfimred options were

being °granted at 100% of fair market value at the close of business on either the last business day

preceding the date of grant, or on the date of grant (depending on the actual plan under which the

grant is made):' Id. at 15. The 2006 Proxy made similar statements related to the granting of

options and suggesting options were accurately dated to be the grant date.

128. The 2006 Proxy Statement contained a "Report of the Audit Committee" made with

respect to the Company's financial statemcnts for the fiscal year ended February 28, 2006, which

included American Greetings' 2004-2006 financial staternents and selectcd financial data from the

Company's 2002-2006 financial statements (including income statement and balance sheet data, i.e.,

net income, net income per share and shareholders' equity), all of which were falsified by the

backdating alleged herein. 'Che Audit Committee's charter, referenced in the 2006 Proxy,

demonstrated the Audit Committee's substantial oversight authority and responsibilities aimed at

ensuring the Company's integrity of reported financial results, soundness of intemal controls,

aciequacy of disclosures and compliance with laws and regulations. In the report, Hardis, Cowen,

Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the adequacy



of the Company's internal controls and endorsed the integrity of American Greetings' financial

statements and internal controls and adequacy ofdisclosures. In so doing, tticy stated (among other

things) that the committee "recommended to the Board of Directors tttat the Company's audited

financial state nents be included in its Annual Report on Form 10-K for the year ended February 28,

2006, for tiling with the Securities and Exchange Commission." 2006 Proxy at 24.

129. The 2006 Proxy Statement representations were made in connection with and

essential to the first proposal American Greetings' Board made to the Company's shareholders for a

vote. The first proposal concerned "ELECTION OF DIRECTORS" - including certain ofthe same

directors who were backdating and/or receiving backdated stock options and making

misrepresentations to the Company's shareholders. 2006 Proxy at 8. Each defendant then adirector

explicitly recommended that American Greetings' sharcholders'"vote FOR all of the ._. noniinees:'

Id.

Proxy Statement Filed in Connection with the 2007 Annual Meeting

130. On or about May 17, 2007, American Greetings filed with the SEC its definitive

proxy statement for the 2007 annual meeting of shareholders ("2007 Proxy Statement" or "2007

Proxy"). The 2007 Proxy Statement was signed by Z. Weiss and reviewed and approved by M.

Weiss, J. Weiss, Z. Weiss, Hardis, Hardin, Cowen, Thornton, Mouchly-Weiss and Ratner. The 2007

Proxy included a'"Report of the Compensation C.ommittee" signed by Cowen, Hardis, Hardin,

Ratner and Mouchly-Weiss. The 2007 Proxy also included a°Report of the Audit Committee"

signed by Hardis, Cowen, Mouchly-Weiss and Thornton.

131. The 2007 Proxy Statement made numerous significant representations concerning

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The

2007 Proxy Statement communicated that stock option grants had not been backdated.
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(a) initsdiscussionunder`Long-TermincentiveCompensation;'the2007I'roxy

(specifically the Cioard and Compensation Committee) stated that stock option awards "are

consistent with our pay for pertomtance principles because stock options align the interests of

executives with those of the shareholders," and that "stock options are inherently perfonnance based

in that all the value received by the recipient from a stock option is based on the growth ofthe stock

price above the option price." 2007 Proxy at 29. The 2007 Proxy Statentent also affirmed option

vesting was based on the "date of grant" and in fiseal 2007, i.e., from March 2006 to March 2007,

"the exercise price of each stock option granted was based on the fair market value of [American

Grectings'] comnton shares an ttte grant date." Id. at 30. And in discussing the Company's

historical practices with respect to annual grants of stock options that "have bcen made," the 2007

Proxy stated the "exercise price of any such grant is the closing price of ottr common shares on the

grant date." Id.

(b) The 2007 Proxy also stated that "to further align non-employee directors'

interests with [American Greetings'] shareholders, each year non-employee directors receive an

annual grant of options to purchase [tlie Company's] Class A common shares." 2007 Proxy at 53.

When identifying stock option grants, including the backdated July 12,2006 options, the 2007 Proxy

stated the grant date of the backdated July 12, 2006 options was "July 12, 2006" and the options had

"an exercise price equal to the closing price of fAmerican Greetings' f Class A common shares on the

date of grant." Id. at 53-54. The 2007 Proxy made similar statements related to the granting of

options and suggesting options were accurately dated to be the grant date.

I32. The 2007 Proxy Statement contained a "Report of the Audit Committee" made with

respect to the Company's financial statements for the fiscal year ended February 28, 2007, which

included American Greetings' 2005-2007 financial statements and selected financial data from the



Company's 2003-2007 financial Statements (including incorne statement and balance sheet data, i.e_,

net income, net income per share and shareholders' equity), all of which were falsified by the

backdating alleged herein. The Audit Committee's charter, referenced in the 2007 Proxy,

dcmonstrated the Audit Committee's substantial oversight authority and responsibilities aimed at

cnsuring the C:ompany's integrity of reported financial results, soundness of intemal controls,

adequacy of disclosures and compliance with laws and regulations. In the report, I lardis, Cowen,

Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the adequacy

of the Company's internal controls and endorsed the integrity of American Greetings' financial

statements and internal controls and adequacy of disclosures. In so doing, they stated (among other

things) that the committee "recommended to the Board of Directors that the audited financial

statements be included in [the Company's] Annual Report on Form 10-K for the year ended

February 28, 2007, for filing with the Securities and Exchange Commission." 2007 Proxy at 58.

133. Ttre 2007 Proxy Statement representati.ons were made in connection with and

essential to a number of proposals American Greetings' Board made to the Company's shareholders

for a vote.

(a) Tlie first proposal concerned "ELECTION OF DIRECTORS" - including

certain of the s•ame directors who were backdating and/or receiving backdated stock options and

making niisrepresentations to the Company's shareholders. Each etefendant then a director explicitly

recommended that American Greetings' shareholders "vote `FOR' all of the ... noniucees." 2007

Proxy at 9.

(b) The second proposal was for "APPROVING THE AMERICAN GREETINGS

CORPORATION 2007 OMNIBUS INCENTIVT COMPENSATION PLAN" to "replace [the] 1997

Equity and Perfortnance Incentive Plan." 2007 Proxy at 13. Each defendant then a director



explicitly recom nended American Greetings' shareholders "appruv/e/ rhe 20070111 uibu.s L:cetilive

Cnrnpensaiion 1'fan." Id. at 19.

Proxy Statement Filed in Connecqon with the 2008 Annual Meeting

134. On or about May 19, 2008, American Greetings filed with the SEC its clefinitive

proxy statement f^ur the 2008 annual nieeting of shareholders ("2008 Proxy Statement" or "2008

Proxy"). ne 2008 Proxy Statement was signed by Z. Weiss and reviewed and approved by M.

Weiss, J. W eiss, "L. Weiss, Hardis, Hardin, Cowen, Thornton and Ratner. The 2008 Proxy included a

"Report of the Compensation Committee" signed by Cowen, Hardis, Hardin and Ratner. The 2008

Proxy also included a "Report of the Audit Committec" signed by Hardis, Cowen and Thotnton.

135. The 2008 Proxy Statement made numerous significant representations conceming

American Greetings' stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The

2008 Proxy Statement communicated that stock option grants had not been baekdated. In its

discussion under "Long-'Term Incentive Compensation," the 2008 Proxy (specifically the Board and

Compensation Committee) stated that stock option awards "are consistent with our pay for

perfonnance principles because stock options[] align the interests of executives with those of the

shareholders," and that "stock options are inherently performance based in that all the value received

by the recipient from a stock option is based on the growth of the stock price above the option

price." 2008 Proxy at 34-35. And in discussing the Company's historical practices with respect to

annual grants of stock options that "have been made," the 2008 Proxy stated the "exercise price of

any such grant is the closing price of our common sliares on the grant date." Id. at 36.

136. "I'he 2008 Proxy Statement contained a "Report of the Audit Committee" made with

respect to the Company's financial statements for the fiscal year ended February 29, 2008, which

included American Greetings' 2006-2008 financial statements and selected financial data from the
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Compatiy's 2004-2008 financial statements (including inc(ime stateincnt and balance sheet data, i.e.,

net income, net income per share and shareholders' equity), all of w[iich were falsified by the

backdating alleged herein. The Audit Committee's charter, referenced in the 2008 Proxy,

demonstrated the Audit Committee's substantial oversight authority and responsibilities aimed at

ensuring the Company's integrity of reported finaricial results, soundness of internal controls,

adequacy of disclosures and compliance with laws and regulations. In the report, Hardis, Cowen and

Thornton represented they had fulfilled their duties to help ensure the adequacy of the Company's

intemal controls and endorsed the integrity of American Greetings' financial statements and intemal

controls and adequacy of disclosures. In so doing, they stated (among other things) that the

committee "recommended to the Board of Directors that the audited financial statements be included

in [the Conipany's] Aimual Report on Form 10-K for the year ended February 29, 2008, for filing

with the Securities and Exchange Commission." 2007 Proxy at 61.

(a) The 2008 Proxy Statement representations were made in connection with and

essential to ttie first proposal American Greetings' Board made to the Company's shareholders for a

vote. The first proposal concenied "ELECTION OF DIRECTORS" - including ccrtain of the same

directors who were backdating and/or receiving backdated stock options and tnaking

inisrepresentations to the Company's shareholders. 2008 Proxy at 9. Each defendant then a director

explicitly recommended that American Greetings' shareholders "vote `FOR' all of the...

rromirsees." Id.

False and Misleading Forms 3, 4 and S

137. American Greetings, with the knowledge, approval and participation of each of the

defendants, filed with the SEC Forms 3, 4 or 5 that falsely reported the dates of American Greetings

stock option grants to the defendants and others, for each of the option grants referenced in¶¶77-87,

supra. Those forms incorrectly stated the grant date of the options in the transaction date column for
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the derivative securities section of the fonns. In addition, certain forms otherwise falsely

communicated in explanatory notes that options were granteci on the option date.

BACKDATING AMERICAN GREETINGS' STOCK OP7'IONS FALSIA"IED
'I'IiE COMPANY'S FINANCIAL STATEMENTS

138. Backdating American Greetings' stock options materially falsified the Company's

financial statccnents by causing the uncierstatement of compensation expense, the overstatement of

earnings and the overstatement of sbareholders' equity, among other things. For over a decade,

(lefendants caused and/or allowed the Company to understate its compensation expense by not

properly accounting for its stock options under GAAP and thus overstated the Company's net

eamings.

139. Pursuant to Accounting Principles Board Opinion ("APB") No. 25, the applicable

GAAP provision at the time of the options grants set forth herein, an option that is in-the-money on

the measurement date has intrinsic value, and the difference between its exercise price and the

quoted market price must be recorded as compensation expense to be recognized over the vesting

period of the option. Ifthe stock's market price on the date of grant exceeds the exercise price ofthe

options, the corporation must recognize the difference as an expense, which directly impacts

earnings. It is well known that "in-the-money" stock options must be recorded as an expense. But

backdated stock options cause a company to not properly expense its option gants because the

actual grant date escapes dcteetion. Thus, American Greetings did not properly expense its

backdated options and this was with full knowledge of the defendants who engaged in the

backdating and/or received backdated options.

140. Although defendants received lucrative "in-the-moncy" options that were reported as

market value options, they and American Greetings did not disclose this to shareholders or, worse,

did not report the tens of millions of dollars of compensation expensc (and reduced earnings)
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incurred by the Co npany as a result of those backdated options. 'i'he backdated options falsified the

Company's financial statements and periodic reports, not only during the quarterly and annual

periods in which they were granted, but also as the options vested and were exercised in the

following years. The Company has yet to recogmiz,e additional compensation expense resulting from

backdated grants to its executives and directors.

141. ''4or did ciefendants and American Greetings properly report defendants'

compensation to the IItS. For years, defendants caused the Company to violate IRS rules and

regulations as a result ofbackdated stock options. Intemal Revenue Code § 162(ni) generally limits a

publicly tracicd company's tax deductions for conipensation paid to each of its named executive

officers to $1 inillion unless the pay is determined to be "performance-based.° In order for

compensation to be performance-based, the compensation committee must have set pre-established

and objective perfonnance goals. I"he goals must then be approved by the shareholders. Section

162(nt) defines stock options as performance-based provided thcy are issued at an exercise price that

is no less than the fair market value of the stock on the date of the grant. According to ti,rmer SEC

Chairman liarvey Pitt: "What (§162(m)) did was create incentives to find other forms of

compensation so people could get over the $1 million threshold without running afoul of the code."

Stock options American Greetings purportedly issued were not taken into account in calculating

whether the compensation of certain executives exceeded the $1 niltion compensation cap when

they should have been, because they were backdated to be °in-the-money."

142. Additionally, defendants failed to ensure that the Company maintained a system of

intemal accounting controls sufficier t to provide assurances that stock option grants were recorded

as neccssary to permit the proper preparation of financial statements in conformity with GAAP,



including AI'B No. 25, and SEC tules and regulations. As stated by Harvey Pitt, fonner Chaimian

of the SEC:

Options backdating calls a company's internal controls into question. Many
discussions of backdating start with the observation that backdating is not, per se,
illegal. That is wrong. Options backdating frequently involves frdsification of
-ecords used to gain access to corporate assets .... If corporate directors were
complicit in these efforts, state law tiduciary obligations are violated. Backdating is
not only illegal and unethieal, it points to a lack of integrity in a cotnpany's intemai

controls.

Harvey Pitt, Lessons of the stock option scandal, Fin. Times, June 2, 2006, at 15. Through ttieir

fiduciary duties of good faitlt and loyalty, defendants owed to American Greetings a duty to ensure

that the Company's financial reporting fairly presented, in all material respects, the operations and

financial condition of the Company. In order to adequately carry out these duties, it is necessary for

the defendants to know and understand the ntaterial non-public information to be either disclosed or

omitted front the Cotnpany's public statcments. This matcrial non-public infonnation included the

problems the Company faced because of its deficient intemal controls.

Audit Committee Members Who Engaged in Backdating Options Turned
a Blind Eye to Internal Control Failures and Inadequate Disclosures

143. The conduct of certain members of the Board was particularly egregious because of

their special obligations as members ofAmerican Greetings' Audit Committee. Not only did Hardis,

Cowen and Thornton approve and/or accept backdated option grants in violation of the Company's

stock option plans, they also turned a blind eye to their explicit obligations to report to American

Greetings' extemal auditors the intemal control failures (as members of the Audit Committee)

caused by that conduct and the conduct of their fellow directors in backdating options. Nonetheless,

Hardis, Cowen and Thornton reported no audit failures and recommended that the Company's

financial statements be included in its SEC filings year after year.



144. As niembers of the Audit Committee, Hardis, Hardin, Cowen and Thornton had the

highest obligation to inform American Greetings' extcrnal auditors of the backdating deception.

Despite possessing knowledge that they and fcllow niembers of the Boarci had approved millions of

backdated option grants, they ttimed a blind eye to the backdating when performing their dutie.s and

their Audit Comniittee dutics in particuiar. For example, as reported to shareholders in the Audit

Committee's originating Charter, the Audit Committee shall consider, in consultation with the

independent auditor and the senior intemal auditing executive, the adequacy of the corporation's

intenial financial controls, and review the Company's financial statements and significant findings

based on the auditor's review. See Audit Committee Charters adopted 2001, 2004. Specificaliy,

Hardis, Hardin, Cowen and Thornton were to: (i) monitor the integrity of the Company's financial

statements, reports and other financial information provided by American Greetings to any

governmental body or the public; (ii) monitor the integrity of the Company's auditing, accounting

and financial reporting processes; (iii) monitor the independence and perfonnance of the

Corporation's outside auditors and Intemal Audit Department; (iv) monitor the Company's

compliance with legal and regulatory requirements; and (v) review the adequacy of and compliance

with the Company's financial policies and procedures and systems of intemal control. See Audit

Committee Charters adopted 2001, 2004. In so doing, the Audit Cotnmittee was empowered and

authorized to "conduct any investigation appropriate in fulfilling its responsibilities." See id.

145. The Audit Committee Charters set forth extensive responsibilities, including

reviewing with the Company's independent accountants the adequacy and effectiveness of the

accounting and financial controls of the corporation, the plan and results of the annual audit, and

material events or transactions and the reasoning for the appropriateness ofaccounting principles and

financiai disclosure practices used or proposed to be adopted by tha Contpany. For example, among



other things, Hardis, Hardin, Cowen and Thornton were charged with oversight of the Company's

disclosure controls anci procedures, including applicable internal controls and procedures for

financial reporting and intemal controls relating to the authorization of transactions and the

safeguarding and control of assets and were to consider the impact on the Conspany of any

significant deficiencies in the desigri or operatian of internal controls and procedures for financial

reporting or material weaknesses therein and any fraud involving nianagement or other employees

that was reported to the Committee and were to oversec appropriate cotrective actions. See Audit

Committee Charters adopted 2001, 2004. They also had responsibility for reviewing with the

Company: (i) any significant deficiencies in thedesign oroperation ofintemal controls which could

adversely affect the Company's ability to record, process, summarize and report financial tiata; (ii)

any material weakness in the Conipany's intetnal controls; and (iii) any fraud, whether or not

material, involving nianagement or other employees who have a significant role in the Company's

internal c:ontrols. Id.

146. Indeed, the members of the Audit Cominittee were charged with the Board's fiduciary

responsibility to ensurc the integrity of the Company's reported financial results and intetnal control

systems. Nonetheless, during Cowen's meetings and communications with the Company's auditors

Crom 1997 onward, during Itardis's meetings and communications with the Company's auditors

froin 2000 onward, and during Thornton's meetings and communications with the Company's

auditors from 2001 onward, Hardis, Cowen and "Ihomton, respectively, withheld from the

Company's auditors: (i) intentional breaches of the Company's internal controls, namely the

backdating of stock. options; (ii) material inflation of the Company's reported financial results due to

the false underreporting of compensation expense; and (iii) the resulting irregularities of the

Company's deceptive stock option granting practices and false financial reporting that would require
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a restatement of (or charges to) the Coinpany's tinancial statements and/or the withdrawal or

modification of audit opinions certifying the Company's financial reports.

False Financial Statements

147. Specifically, since fiscal 1997, Ainerican Greetings has reported false and misleading

fiscal and quarterly financial results which tnaterially understated its compensation expenses and

thus overstated the Coinpany's earnings as follows:

Fiscal Year Reported Eamings
(in millions)

Reported Diluted EPS
From Continuing

O erations ^

1994 $1,769.96 $1.77
1995 $1,868.93 $2.00

-1996 $2,003.04 $1.54

1997 $2,161.09 $2.22

1998 $2,198.76 $2.37

1999 $2,205.71 $2.65

2000 $2,175.24 $1.8i

2001 $2,518.81 $1.31

2002 $1,927.35 $1.09_^

2003 $1,995.86 $1.54
^2004 $1,953.73 $1.46

2005 $1,883.37 $0.94

2006 $1,875.10 $1.71

2007 $1,794.29 $0.85

2008 $1,776.45 $1.77

148. Since fiscal 2007, American Greetings has also reported false and misleading

financial statements that materially understated the weighted average fair value per share at date of

gant for options granted during the fiscal years as follows:

Fiscal Year Understated Weighted
Average Fair Value Per
Share at Purported Date

of Grant for Options
Granted During Fiscal

Year
(unadjusted for stock

splits)
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2001 $4.14^^
2002 $3.33
2003 $5.96
2004 $6.09
2005 $7.41
200G $7.69

149. The effect of the backdating and the backdating itself is, and always has been,

material to American Greetings' tinancial statements and should have been reported long ago.

Relevant guidance on whether accounting items are material is found in the Supreme Court's ruling

in TSCIndu.s. v. Na4hway, Inc., 426 U.S. 438, 449 (1976), and in SEC Staff Accounting Bulletin

No. 99 ("SAB 99"), reteased August 12, 1999. The Court ruled in TSC that a fact is material to

investors if there is "a substantial likelihood that the... fact wotild havc been viewed by the

reasonable investor as having significantly altered the `total mix' of infomtation made available."

426 U.S. at 449. SAI3 99 explains that both "quantitative" and "qualitative" factors help determine

an item's niateriality, rather than purely quantitative factors alone. Qualitative factors that can make

a misstated fact material include, among others:

(a) whether the misstatement has the effect of increasing management's

compensation - for example, by satisfying requirements for the award of bonuses orother forms of

incentive compensation;

(b) whether the misstatement arises from an item "capable of precise

measurement";

(c) whether the misstatement masks a change in eamings;

(d) whether the misstatement concerns a segment or other portion of the

registrant's business that has been identified as playing a significant role in the registrant's

operations or profitability; and



(e) whether the tnisstatementaffects the registrant's compliance witli regulatory

requirements.

150. 'rhe backdating in this case and its effect is material under both a qualitative and a

quantitative analysis. First, there is a substantial likelihood that the reasonable investor would

consider that facts about backdating significantly alterthe total mix ofinformation about American

Greetings. That is because, arnong ctther things, improper hackdatittg of stock options reflects the

degree to which the Company's insiders promote their own interests ahead of lhe Company's. The

SEC has stated that the integrity ofa cornpany's management "is always a material factor." Second,

the improper backdating increased management's attd directors' compensation, and reduced

requirements for those insiders to gain bonuses and incentive compensation. Third, the correct dates

of option grants and the cotrect closing prices for stock on those dates can be precisely recorded and

measured. Fourth, the improper backdating ofstock options masked the Company's tnic net income,

which should have been reported as lower, due to greater compensation expenses. Fifth, the

improper backdating affects the incentives for management and directors to improve the Company's

operations and profitability. Sixth, the improper backdating of stock options violates tinancial-

reporting requirements ofpublic companies and violates tax laws related to compensation expenses.

Further, the backdating here was intentional conduct and therefore, by its nature, was material.

151. Although any of the above qualitative factors would have identified the defendants'

stock option backdating as "material," the backdating also was material under quantitative criteria.

Backdating contributed to the defendants' ability to sell tens of millions of dollars worth of the

Company's stock while in possession of material, non-public adverse information about the

backdating practices. Therefore, the defendants' only appropriate response would be to properly



correct the crrors tor each of the periods affected by the backdating scheme and thus provide the

shareholders and the investing public the transparency they deserve.

152. In addition, under current accounting rules, a financial inisstatement that appears

immaterial as to a single reporting period may have a cumulative material impact on other periods.

In such a situation, the misstatement must be disclosed, according to SEC Staff Accounting Bulletin

No. 108 ("SAB 108"). This principle, which is reflected in SAB 108, has always been recognized in

the financial accounting concept ofniateriality. For over ten years Atnerican Greetings understated

compensation expense and overstated its eamings as a result of stock option backdating. The

conduct and its effect in these individual years from fiscal 1997 onward was material in and of itself.

Cumulatively, the financial statement effect is even more significant.

153. American Greetings' materially falsc and misleading financial statements were

included in periodic reports tiled with the SEC. The results were also included in press releases

issued by the Company.

Anterican Greetings' Materially False and Misleading Reports on Form 10-K

154. American Greetings' Reports on Form 10-K filed from 1997 through 2008 contained

false and tnisleadirig financial statements and other statements understating compensation expense,

overstating shareholders' equity, and overstating income (or understating loss), net income (or net

loss) and eamings (or loss) per share. The notes to the Company's financial statements falsely

commmiicated that stock options were being granted in accordance with American Greetings' stock

option plans, namely by pricing options based on the Company's stock price on the date of the grant.

And they falsely stated the weighted average fair value per share at date of grant for American

Greetings' options, as well as compensation cost. The notes to the Company's financial statements

further materially overstated pro forma net eamings and earnings per share (or understated pro forma

net loss and loss per share) as if compensation cost for the Company's stock-based compensation
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plans had been detennincd based on the estimated fair value of the options at the grant dates. These

Reports on Fonn 10-K were false and misleading because (atnong other things) defendants were

backdating and tnispricing stock options. As titose who engaged in the backdating and/or received

backdated options knew, many purportedly at market option grants were backdated and retroactively

priced to be "in-the-money."

'rhe Fiscal 1997 Report on Form 10-K

155. On or about May 27, 1997, the Company filed with the SEC its Report on Forrn IO-K

for the fiscal year ended February 28, 1997 (the "1997 10-K"). The 1997 10-K was simultaneously

distributed to shareholders and the public. The 1997 10-K included American Greetings' 1996-1997

financial statements and selected financial data from the Company's 1993-1997 financial statements

(including income statement and balanee sheet data, i.e., net income, net income per share and

shareholders' equity), whicti were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock options. Because stock options

idetitified herein were backdated to be "in-the-money," the option grants constituted signifieant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

156. The 1997 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "because the exercise price of the Corporation's employee stock options equals the

market price of the underlying stock on the date of grant, no compensation expense is recognized."

1997 10-K at 30. The 1997 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted average fair value of those options. Similarly,

°[p]ro forma' net income and earnings per share purportedly reported under Statement ofFinancial
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Accounting Standards No. 123, Accountingfor Stock-Based Conapensation ("SFAS No. 123') were

materially overstated because the fair value of options granted and related cornpensation costs were

understated. Id.

157. The 1997 10-K was signed by defendants M. Weiss and Cowen.

The Fiscal 1998 Report on Form 10-K

158. On or about May 14, 1998, the Company filed with the SEC its Report on Fomt 10-K

for the fiscal year endecl February 28, 1998 (the "1998 10-K"). The 1998 10-K was simultaneously

distributed to shareholders and the public. The 1998 10-K included Amcrican Greetings' 1997-1998

finaucial statements and selected financial data from the Company's 1994-1998 financial statements

(including income statement and balance sheet data, i,e., net income, net income per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock options. Because stock options

idcntified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

159. "fhe 1998 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "because the exercise price of the Corporation's employee stock options equals the

market price ofthe underlying stock on the date of grant, no compensation expense is recognized."

1998 10-K at 38. The 1998 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted aveage fair value ofthose options. Similarly,

"[p]ro forma" net income and eamings per share purportedly reported under SFAS No. 123 were
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inaterially overstated because the fair value of options granted and related eompensation costs were

understated. Id.

160. The 1998 10-K was signed by defendants M. Weiss and Cowen.

The Fiscal 1999 Report on Form 10-K

161. On or about May 27, 1999, the Company filed with the SEC its Report on Forin 10-K

for the fiscal year ended February 28, i 999 (the "1999 10-K"). The 1999 10-K was simultaneously

distributed to shareholders and the public. The 1999 10-K included Ainerican Greetings' 1998-1999

financial statements and selected financial data from the Company's 1995-1999 financial statements

(including income statemcnt and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock options. Because stock options

identified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

162. The 1999 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stadng"because the exercise price ofthc Corporation's employee stock options equals the

inarket price of the underlying stock on the date of grant, no compensation expense is recognized."

1999 10-K at 42. The 1999 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted average fair value ofthose options. Similarly,

"(p]ro forma" net income and earnings per share purportedly reported under SFAS No. 123 were

tnaterially overstated because the fair value ofoptions granted and related compensation costs were

understated. Id, at 42-43.
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163. The 1999 10-K was signed by defendants M. Weiss, Mouchly-Weiss and Cowen.

'I'he Fiscal 2000 Report otr Form 10-K

164. On or about May 2Ci, 2000, the Company filed with the SEC its Report on Form 10-K

for the tiscal year ended February 29, 2000 (the "2000 10-K"). The 2000 10-K was simultaneously

distributed to shareholders and the public. "1'hc 2000 10-K included American Greetitigs' 1998-2000

financial statements and selected financial data from the Company's 1996-2000 financial statements

(inchr(ling income statement and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock options. Because stock options

identified herein were backdated to be "5n-the-money," the option grants constituted significant

urtreported non-caslr compensation expense. As a result, Atnerican Greetings' cotnpensation

expense was widerstated and its income, net income and shareholders' equity were overstated.

165. The 2000 10-K also falsely communicated that option grants were not granted at less

ttian market valne at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "because the exercise price of the Corporation's employee stock options equals the

market price of the underlying stock on the date of grant, no compensation expense is recognized."

2000 10-K at 45. The 2000 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was undcrstated, and so too was the weighted average fair value ofthose options. Similarly,

°[p]ro forma" net income and eamirtgs per share purportedly reported under SFAS No. 123 were

tnaterially overstated because the fair value ofoptions granted and related compensation costs were

understated. Id. at 45-46.

166. The fiscal 2000 10-K was signed by defendants M. Weiss, Cowen, Hardis and

Mouchly-Weiss.
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Ttre Fiscal 2001 Report on Fortn 10-K

167. On or about May3, 2001, theCompany filed with the SEC its Report on Form 10-K

for the Eis'cal year ended February 28, 2001 ((he "2001 10-K"). The 2001 10-K was simultaneously

distributed to shareholders and the public. The 2001 10-K included American Greetings' 1999-2001

financial statements and Selected financial data from the Company's 1997-2001 financial statements

(including income statement and balance sheet data, i.e., net income, net income per share and

sharehol(fers' equity), which were materially false and misleading and presented in violation of

GAAI', due to itnproper accounting for the backdatcd stock options. Because stock options

identified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net inconie and shareholders' equity were overstated.

168. 7he 200] 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "because the exercise price of the Corporation's employee stock options equals the

market price ofthe underlying stock on the date of grant, no compensation expense is recognized."

2001 10-K at 50. The 2001 10-K also materially nnderstaterl the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted average fair value of those opHons. Similarly,

"tpJro forma" net income and camings per share purportedly reported under SFAS No. 123 were

nraterially overstated because the fair value of options granted artd related compensation costs were

understated. Id. at 50-51.

169. 'I'he 2001 10-K was signed by defendants M. Weiss, Cowen, Hardis, Ratner,

Thornton and Mouchly-Weiss.
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The Fiscal 2002 Report on Form 10-K

170. On or about May 29, 2002, the Company filed with the SEC its Report on Form 10-K

for thc fiscal year ended February 28, 2002 (the "2002 10-K"). 'fhe 2002 10-K was simultaneously

distributed to shareholders and the publie. The 2002 10•K inctttded American Greetings' 2000-2002

financial statetnents and selected financial data from the Company's 1998-2002 financial statements

(including income statement and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock options. Because stock options

identified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense ivas understated and its income, net income and shareholders' equity were overstated.

171. The 2002 10-K also falsely communicatcd that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded cotnpensation

expense, stating "because the exercise price of the Corporation's employee stock options equals the

market price of the underlying stock on the date of grant, no compensation expense is recognized."

2002 10-K at 60. The 2002 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be °in-the-money," the value of those

options was understated, and so too was the weighted average fair value of those options. Similarly,

"[p]ro fonna" net income and eatnings per share purportedly reported under SFAS No. 123 were

materially overstated because the fair value of options granted and related compensation costs were

understated. Id. at 60-61.

172. The 2002 10-K was signed by defendants M. Weiss, Cowen, Hardis, Ratner,

Thomton, Mouchly-Weiss and Cipollone.



The Fiscal 2003 Report on Fornt 10-K

173. On or about May 29, 2003, the Company filed with the SEC its Repmt on Fonn 10-K

for the fiscal yearended February28, 2003 (the "2003 10-K"). The 2003 10-K was simuttaneously

distributed to shareholders and ttie public. The 2003 10-K included American Greetings' 2001-2003

6nancial statements and selected financial data from the Company's 1999-2003 financial statements

(including income statement and balance sheet data, i.e., net income, net incotne per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, duc to improper accounting for the backdated stock options. Because stock options

ideirtified herein were backdated to be "in-the-money," ihe option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' conipensation

expense was understated and its income, nct income and shareholders' equity were overstated.

174. The 2003 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "[b]ecause the exercise price of the Corporation's entployee stock options equals the

market price of the underlying stock on the date of grant, no compensation expense is recoguized."

2003 10-K at 46-47. The 2003 10-K also materially understated the weighted average fair value of

options granted. Because options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted average fair value of those options. Similarly,

"[p]ro forma" net income and earnings per share purportedly reported under SFAS No. 123 were

niaterially overstated because the fair value of options granted and related compensation costs were

understated. Id.

175. The 2003 10-K was signed by defendants M. Weiss, Cowen, Hardis, Ramer,

Thomton, Mouchly-Weiss and Cipollone.



The Fiscal 2004 Report on Form 10-K

176, On or about May 4, 2004, the Company filed with the SEC its Report on Form 10-K

for the fiscal year ended February 29, 2004 (the "2004 10-K"). 71ie 2004 10-K was simultaneously

distributed to sharettolders and the public. The 2004 10-K included American Greetings' 2002-2004

financial statements and selected financial data from the Company's 2000-2004 financial statements

(including incotne statement and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were inaterially false and misleading and presented in violation of

GAAP, due to iinproper accounting for the backdated stock options. Because stock options

identified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

177. The 2004 10-K also falsely communicatcd that option grants were not granted at less

than rnarket value at the date of grant and falsely rationalized the lack of recorded compensation

expeuse, stating "[b]ecause the exercise price of the Corporation's employee stock options equals the

inarket price of the underlying stock on the date of grant, no compensation expense is recognized."

2004 10-K at 50. The 2004 10-K also materially understated 4te weighted average fair value of

options granted. Because outstanding options had been backdated to be "in-the-money," the value of

those options was understated, and so loo was the weighted average fair value of those options.

Similarly, "[p]ro forma" net income and eamings per share purportedly reported under SFAS No.

t23 were materially overstated because the fair value of options granted and related compensation

costs were understated. Id. at 51.

178. The 2004 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

liardis, Ratner, Thornton, Mouchly-Weiss and Cipoilone.



The Fiscal 2005 Report on Form 10-K

179. On or about May 11, 2005, the Coinpany filed with the SEC its Reporton Form 10-K

for the fiscal year ended Fehruary 28,2005 (the "2005 10-K"). The 2005 10-K was simultaneously

distributed to shareholders and the public. The 2005 10-K included American Greetings' 2003-2005

financial statements and selected financial data From the Company's 2001-2005 financial statr.7nents

(including income statement and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were ntaterially false and misleading and presented in violation of

GAAP, due to improper accoanting for the backdated stock options. Because stock options

identified herein were backdated to be "in-the-money," the option grants cortstituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

180. The 2005 10-K also falsely comniunicated that option grants were not granted at less

than inarket value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating "[b]ecause the exercise price of the Corporation's stock options equals the market

price of the underlying stock on the date of grant, no compensation expense is recognized." 2005

10-K at 51. T"he 2005 10-K also materially understated the weighted average fair value of options

granted. Because outstanding options had been backdated to be "in-the-money," the value of those

options was understated, and so too was the weighted average fair value of those options. Similarly,

"[plro forina" net income and eamings per share purportedly reported under SFAS No. 123 were

materially overstated because the fair value of options granted and related compensation costs were

understated. Id. at 51-52.

18]. The 2005 10-K was signed by defendants M. Weiss, Z. Weiss, I. Weiss, Cowen,

Hardis, Hardin, Ratner, Thornton, Mouchly-Weiss and Cipollone.



The Fiscal 2006 Report on Fornt lU-K

182. On or about May 10, 2006, the Company tiled with the SEC its Repat on Fonn 10-K

for the tiseal year ended February 28, 2006 (the '2006 10-K"). The 2006 10-K ww5 simultancously

distributed to shareholders and the public. The 2006 10-K included American Greetings' 2004-2006

financial statements and selected financial data froin the Cornpany's 2002-2006 financial staternents

(including income statement and balance sheet data, i.e., net income, net income per share and

shareholders' equity), which were materially false and misleading and presented in violation of

GAAP, due to improper accounting for the backdated stock opticins. Because stock options

identified herein were backdated to be "in-the-money," the option grants constituted significant

unreported non-cash compensation expense. As a result, American Greetings' compensation

expense was understated and its income, net income and shareholders' equity were overstated.

183. The 2006 10-K also falsely communicated that option grants were not granted at less

than market value at the date of grant and falsely rationalized the lack of recorded compensation

expense, stating °[b]ecause the exercise price of the Corporation's stock options equals the market

price of the underlying stock on the date of grant, no compensation expense is recognized." 2006

10-K at 47. The 2006 10-K also materially understated stock-based compensation expense

detcnnined under the fair value based method, because outstanding options liad been backdated to be

"in-the-money" and the value of those options was understated. Similarly, "[plro forma" net income

and eamings pershare purportedly reported under SFAS No. 123 were materially overstated because

stock-based compensation expense was understated. Id. at 48.

184. The 2006 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

Ilat-dis, Hardin, Ratner, Ttrornton, Mouchly-Weiss and Cipollone.



The Fiscal 2007 iteport on Form 10-K

185. On or about April 30, 2007, the Company filed with the SEC its Repott on Porm

10-K for the fiscal year ended February 28, 2007 (the 6'2007 10-K"). 'The 2007 10-K was

simultaneously distributed to sliareholders and the public. 'I'he 2007 10-K included Ainerican

Greetings' 2005-2007 financial stateinents and selected 6nancial data from the Company's 2003-

2007 financial statements (including income statement and balance sheet data, i.e., net income, net

inconie per share and shareholders' equity), which were materially false and niisleading and

presented in violation of GAAP, due to improper accounting for the backdated stock options.

Because stock options identified herein were backdated to be "in-the-money," the option grants

constituted significant unreported non-cash conipensation expense. As a result, American Greetings'

compensation expense was understated and its income, net income and shareholders' equity were

overstated.

186. The 2007 10-K also falsely communicated that, historically, option grants had not

been granted at less than market value at the date of grant and falsely rationalized the lack of

recorded compensation expense, stating: "Prior to March 1, 2006, the Corporation followed

Accounting Principles Board Opinion No. 25 ... . Because the exercise price of the Corporation's

stock options equals ttie fair market value of the underlying stock on the date of grant, no

coinpcnsation expense was recognized." 2007 10-K at 65. The 2007 10-K also falsely

communicated that American Greetings was continuing to the grant options at not less than fair

market value on the date of grant, stating "options to purchase common shares are granted to

directors, officers and other key employees at the then-current market price." Id.

187. The 2007 10-K falsely understated the total intrinsic value of options exercised in

2005 and the "weighted average fair value pershare" of options granted during fiscal 2007 because

options had been backdated to be "in-the-money," and the value of those options was understated.
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2007 Form 10-K at 66. Similarly, "(p]ro forma" net income and "(clarnings per share" were

overstated, as purportedly reported under Statement of Financial Accounting Standards No, 123R,

Share Based Payment ("SI?AS No. 12312''), because the fair values of options prcviously granted and

related "[s]tock-based cornpensatiorr expense" were understated. Id. at 65.

188. The 2007 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

Flardis, Hardin, Ratner, Thornton, Mouchly-Weiss and Cipollone.

Fiscal 2008 Report on Form 10-K

189. On or about April 29, 2008, the Company filed with the SEC its Report on Form

10-K for the fiscal year ended February 29, 2008 (tlie "2008 10-K"). The 2008 10-K was

simultaneously distrihuted to shareholders and the public. The 2008 10-K included Amc.'rican

Greetings' 2006-2008 fnancial statements and selected financial data from the Company's 2004-

2008 financial statements (including income statement and balance sheet data, i.e., net incoine, net

income per share and sltareholders' equity), which were materially false and misleading and

presented in violation of GAAP, due to improper accounting for the backdated stock options.

Because stock options identified herein were backdated to be "in-the-money," the option grants

constituted significant unreported non-cash compensation expense. As a result, American Greetings'

compensation expense was understated and its income, net income and shareholders' equity were

overstated.

190. The 2008 10-K also falsely communicated that, historically, option grants had not

been granted at less than market value at the date of grant and falsely rationalized the lack of

recorded compensation expense, stating: "Prior to March 1, 2006, the Corporation followed

Accounting Principles Board Opinion No. 25 .... Because the exercise price of the Corporation's

stock options equals tlte fair market value of the underlying stock on the date of grant, no

compensation expense was recognized." 2008 10-K at 70. The 2008 10-K also falsely
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communicated that American Greetings was continuing to the grant options at not less than fair

rnarket value on the date of grant, stating "options to purchase common shares are granted to

ciireetors, officers and other key employees at the then-current market price." It1.

191. The 2008 1 0-K falsely understated the "weighted average fair value per share" of'

options granted during fiscal 2008 because options had becn backdated to be "in-the-money," and

the value of those options was understated. 2008 10-K at 71. Similarly, "[p]ro torma" net income

and "[e)arnings per share" were overstated, as purportedly reported under SFAS No. 123R, because

the fair values ofoptions previously granted and related "[s]tock-based compensation expense" were

understated. lil. at 70.

192. The 2008 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

l lardis, Hardin, Katner, Thomton and Cipollone.

False and Misleading Sarbanes-Oxley Certifications

193. 'rhe Repods on Form 10-K for fiscal years ended February 28 or 29, 2003 through

2007 each contained Sarbanes-Oxley Certifications. M. Weiss signed the Certifications for the 2003

Fonn 10-K. Z. Weiss signed the Certifications for the 2004 Form 10-K. Z. Weiss and Cipollone

signed the Certifications for the 2005 Form 10-K. Z. Weiss signed the Certifications for the 2006-

2008 Form I 0-Ks. Those Certifications provided (among other things) that: (i) the "report does not

contain any untrue stateinent ofa material fact or omit to state a material fact necessary to make the

statements inade, in light of the circumstances under which such statements were made, not

misleading"; (ii) the "financial statements, and other financial information included in this report,

fairly present in all material respects the financial condition, results of operations and cash flows" of

the Company; and (iii) they had "disclosed ... to [American Greetings'] auditors and the audit

comniittee of [registrant's] board of directors (or persons performing the equivalent function): (a)

[a)l l significant deficiencies and material weakness in the design or operation of intemal control ...;
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and (h) [ajny fraud, whether or not material, that involves management or other employees who have

a significant role in [American Cireetings'] internal control over financial reporting."

194. 1'he Sarbanes-Oxley Certifications were fadse because, as M. Weiss, Z. Weiss and

Cipollone knew or recklessly disregarded, the Reports on Form 10-K contained false and inisleading

statements as a result of the backdating alleged herein. Backdating by Board members, including

Cowen, Hardis, Ifiardin, Ratner and Mouchly-Weiss, had been concealed from the Company's

auditors, and the backdating schenie constituted a fraud that involved the top levels ofmanagement

(including Cipollonc, M. Weiss, Z. Weiss and J. Weiss) and Audit Committee members-those who

had the most significant role in American Greetings' intemal controls.

False and Misleading Reports on Form ]0-Q

195. Cipollone signed the reports on Form 10•Q filed by American Greetings or about July

13, 2001, October 15, 2001, January 14, 2002, July 15, 2002, October 15, 2002, January 14, 2003,

July 15, 2003, October 15, 2003, January 14, 2004, July 9, 2004, September 30, 2004, January 7,

2005, July 8, 2005, October 7, 2005, January 9, 2006, July 5, 2006, October 4, 2006, January 3,

2007, July 5, 2007, October 3, 2007, January 2, 2008, July 9, 2008, and October 8, 2008.

196. The Reports on Fonn 10-Q identified contained the Company's interim unaudited

fiuancial statements for current and previous reporting periods, which were false and misleading for

undersTating compensation expense and overstating income, net inconie and eamings per share.

These reports were false and misleading because (among other things) defendants were backdating

stock options. As Cipollone knew through receiving backdated options, as alleged herein, option

grants were being backdated and thus constituted significant unreported non-cash compensation

expense.

197. The Reports on Form 10-Q filed on October 15, 2002 and January 14, 2003 each

contained Sarbanes-Oxlcy Certifications signed by M. Weiss. The Reports on Form 10-Q filed on
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July 15, 2003, October 15, 2003, January 14, 2004, July 9, 2004, Septeinber 30, 2004 and January7,

2005 each contained Sarbanes-Oxley Certifications signed by Z. Weiss. The Report on Form 10-Q

filed July 8, 2005 contained Sarbanes-Oxley Certifications signed by'Z.. Weiss and Cipollone, The

Reports on Form l0-Q filed October 7, 2005, January 9, 2006, July 5, 2006, October 4, 2006,

January 3, 2007, July 5, 2007, October 3, 2007, January 2, 2008, July 9, 2008 and October 8, 2008

each contained Sarbanes-Ox1cy Certifications signed by Z. Weiss.

198. Those Sarbanes-Oxley Certifications provided (among other things) that: (i) the

"report does not contain any untrue statement of a material fact or omit to state a material fact

necessary to make the statements made, in light of the circumstances uncier which such statements

were made, not inisleading"; (ii) the "financial statements, and other financial information included

in this report, fairly present in all material respects the financial condition, results ofoperations and

cash flows" of the Company; and (iii) they had "disclosed ... to [American Greetings'] auditors and

the audit committee of [registrant's] board of directors (or persons performing the equivalent

function): (a) [a]ll significant deficiencics and material weakness in the design or operation of

internal control ..; and (b) [a]ny fraud, whether or not material, that involves management orother

employees who have a sigmificant role in jAmerican Greetings'] internal control over financial

reporting."

199. The Sarbanes-Oxley Certifications were false because, as M. Weiss, Z. Weiss and

Cipollone knew or recklessly disregarded, the Reports on Form 10-Q contained false and misleading

statements as a result of the backdating alleged herein. Backdating by Board members, including

Cowen, Hardis, Hardin, Ratner and Mouchly-Weiss, had been coneealed from the Company's

auditors, and the backdating scheme constituted a fraud that involved the top levels ofmanagement



(including Cipollone, M. Weiss, Z. Weiss and J. Weiss) ancf Audit Committee members - those who

had the rnost significant role in Anierican Greetings' intcmal controls.

INSTDER 'I'I2AD[NG

200. While defendants issued false and misleading periodic reports and proxy s-tatenients,

causing shares to trade at artificially inflated lcvels, they were also causing the Cotnpany to grant

them millions of stock options, many backdated to be priced at prices lower than which legitiniate

grants would be priced. Insiders, ineluding defendants, exercised many of these stock options,

contributing to their ability to sell over $38 million worth of American Greetings' stock:

Insider Date Shares Price Proceeds

David Beittel 4/17/2002 25,200 $17.50 $441,000

4/5/2004 11,400 $22.04 $251,256

4/5/2004 850 $22.14 $18,819

10/1/2.004 11,750 $25.00 $293,750
49,200 $1,004,825

Michael Birkholm 6/23/1998 3,000 $49.00 $147,000

3,000 $147,000

DaleCable 4/4/1996 3,500 $27.75 $97,125
4/2/2002 21,100 $18.00 $379,800

24,600 $476,925

JohnCharlton 5/14/2002 6,300 $23.00 $144,900
6,300 $144,900

Joseph Cipollone 1/2/2003 3,300 $15.79 $52,107

1/2/2003 2,700 $15.78 $42,606

4/2/2004 10,240 $22.31 $228,454

4/2/2004 7,700 $22.31 $171,787

4/2/2004 7,500 $22.31 $167,325

4/2/2004 6,000 $22.31 $133,860

4/2/2004 4,375 $22.31 $97,606
7/3/2007 6,100 $28.95 $176,595

7/3/2007 5,700 $29.00 $165,300

7/3/2007 5,500 528.90 $158,950
7/3/2007 4,300 $28.99 $124,657
7/3/2007 3,200 $28.82 $92,224

-96-



7/3/2007 1,800 $28.92 $52,056

7/3/2007 1,400 $28.96 $40,544

7I3(2007 1,100 $28.91 $31,801

7/3/2007 1,000 $28.80 $28,800

7/3/2007 900 $28.87 $25,983

7/3/2007 800 $28.97 $23,176

7/3/2007 700 $28.88 $20,216

7/3/2007 700 $28.98 $20,286

7/3/2007 600 $28.94 $17,364

7/3/2007 450 $29.01 $13,055

7/3/2007 400 $28.85 $11,540

7/3/2007 400 $28.86 $11,544

7/3/2007 400 $28.93 $11,572

7/3/2007 300 $28.89 $8,667

7/3/2007 200 $28.81 $5,762

7/3/2007 100 $29.04 $2,904

7/3/2007 67 $29.03 $1,945

7/3/2007 33 $29.02 $958

77,965 $1,939,644

Mary Corrigan- 4/7/1998 1,450 $47.93 $69,499

Davis
12/29/2003 50,000 $21.26 $1,063,000

7/7/2004 8,500 $23.46 $199,410

7/7/2004 350 $23.52 $8,232

60,300 $1,340,141

Scott Cowen 7/19/2004 12,100 $23.15 $280,115

10/30/2007 2,400 $2597 $62,328

10/30/2007 2,300 $25.70 $59,110

10/30/2007 1,400 $25.67 $35,938

10/30/2007 1,400 $25.73 $36,022

10/30/2007 700 $25.74 $18,018

10/30/2007 600 $25.76 $15,456

10/30/2007 400 $25.69 $10,276

10/30/2007 200 $25.68 $5,136

10/30/2007 200 $25.72 $5,144

10/31/2007 100 $25.65 $2,565

21,800 $530,108

Edward 12/21/1998 16,500 $40.00 $660,000

Fruchtenbaum
12/21/1998 9,000 $40.00 $360,000

12/21/1998 9,000 $40.00 $360,000

12/21/1998 3,500 541.50 $145,250

12/21/1998 1,000 $41.63 $41,630

_97_



39,000 $1,566,880

Michael Goulder 4/20/2007 35,000 $25.50 $892,500

35,000 $892,500

Jon Gmetcinger 4/2/1996 10,500 :527.81 $292,005

412/1996 41500 $27.81 $125,145

15,000 $417,150

henHardisSte 7/9/2003 17,800 $19.84 $353,152
p

17,800 $353,152

John Klipfell 4/3/1996 5,000 $27.81 $139,050

6/30/1997 2,500 $37.13 $92,825

4/2/1998 2,500 $48.19 $120,475

4/2/1998 2,500 $48.38 $120,950

12,500 $473,300

]larvey Levin 4/9/1996 3,000 $27.63 $82,890

6/30/1997 3,000 $37.00 $111,000

6,000 $193,890

Pamela Linton 1/5/2004 3,400 $21.48 $73,032

1/5/2004 3,000 $21.44 $64,320

1/5/2004 3,000 $21.40 $64,200

1/5/2004 2,600 $21.41 $55,666

1/5/2004 1,000 $21.46 $21,460

1/5/2004 1,000 $21.43 $21,430

1/5/2004 600 $21.47 $12,882

1/5/2004 400 $21.45 $8,580

4/5/2004 11,250 $22.10 $248,625

10/13/2004 10,900 $25.87 $281,983

10/13/2004 100 $25.93 $2,593

37,250 $854,771

William Mason 10/3/1996 5,000 .528.88 $144,400

10/7/1996 5,000 $30.00 $150,000

4/17/1997 3,000 $30.75 $92,250
6/24/1997 10,000 $36.38 $363,800

4/2/1998 5,000 $48.19 $240,950

6/26/2003 10,000 $19.25 $192,500

1/2/2004 10,000 $21.60 $216,000

4/22/2004 4,900 $21.80 $106,820

4/22/2004 3,100 $21.81 $67,611

7/19/2004 6,000 $23.50 $141,000

10/4/2004 4,000 $25.49 $101,960
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7/11/2005 8,000 $26.22 $209,760

7/11/2005 2,000 $26.25 $52,500
10/4/2005 12,600 $27.53 $346,878
10/4/2005 2,300 $27.45 $63,135
10/4/2005 1,400 $27.63 $38,682

10/4/2005 1,300 $27.52 $35,776
10/4/2005 1,000 327.46 $27,460

10/4/2005 700 $27.62 $19,334

10/4/2005 500 $27.64 $13,820
10/4/2005 400 $27.43 $10,972

10/4/2005 400 $27.44 $10,976

10/4/2005 300 $27.25 $8,175

10/4/2005 300 $27.42 $8,226

10/4/2005 300 $27.51 $8,253

10/4/2005 300 $27.66 $8,298

10/4/2005 200 $27.39 $5,478

10/4/2005 200 $27.61 $5,522

10/4/2005 100 $27.41 $2,741

10/4/2005 100 $27.57 $2,757

10/4/2005 100 $27.60 $2,760
10/4/2005 100 $27.67 $2,767

10/4/2005 100 $27.55 $2,755

5/2/2007 3,200 $25.56 $81,792

5/2/2007 1,800 $25.65 $46,170

5/2/2007 1,600 $25.55 $40,880

5/2/2007 1,000 $25.60 $25,600
5/2/2007 400 325.62 $10,248

5/2/2007 400 $25.63 $10,252

5/2/2007 400 $25.68 $10,272

5/2/2007 300 $25.66 $7,698
5/2/2007 100 $25.57 $2,557

5/2/2007 100 $25.67 $2,567

7/6/2007 24,500 $28.75 $704,375
7/6/2007 2,200 $28.76 $63,272

7/6/2007 1,500 $28.77 $43,155

7/6/2007 700 328.78 $20,146
7/612007 400 $28.79 $11,516

137,300 $3,784,816

Brian McGrath 4120/2007 10,850 $25.49 $276,567

10,850 S276,567

Willaiin Meyer 1/15/1998 2,000 $40.13 $80,260

2,000 $80,260

Harriet Mouchly- 12/22/2000 1,777 $8.88 $15,780
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Wciss
4/4/2002 19,400 $17.30 $335,620

21,177 $351,400

Patricia Papesh 4!9/1996 3,000 $27.38 $82,140

4/2/1997 1,500 $30.88 $46,320

9/29/1997 3,500 $34.88 $122,080

3/28/2002 10,400 818.15 $188,760

4/1/2002 39,600 $17.34 $686,664

58,000 $1,125,964

Charles Ratner 8/5/2004 4,800 $23.05 $110,640

8/5/2004 200 $23.17 $4,634

5,000 $115,274

James Spira 12/27/2002 15,000 $16.23 $243,450

1/3/2003 2,000 816.00 $32,000

1/6/2003 13,000 $16.00 $208,000

5/15/2003 15,000 $16.00 $240,000

7/ 1 /2003 15,000 $19.37 $290,550

7/7/2003 17,500 820.00 $350,000

10/l/2003 9,000 $19.35 $174,150

10/1 /2003 4,700 $19.20 $90,240

10/ 1 /2003 1,300 $19.31 $25,103

1013/2003 17,500 $20.00 $350,000

1 /2/2004 17,500 $21.75 $380,625

1/2/2004 2,200 $21.75 $47,850

4/15/2004 6,900 $21.00 $144,900

4/15/2004 300 $21.06 $6,318
7/t/2004 17,500 $23.17 $405,475

7/ 1 /2004 2,200 $23.05 $50,710

7/1/2004 1,300 $23.53 $30,589

7/1/2004 1,000 $2154 $23,540

7/ 1 /2004 550 $23.57 $12,964

7/ 1 /2004 300 S23.52 $7,056

7/1/2004 100 $23.56 $2,356

9/1/2004 25,533 $25.00 S638,325

10/1/2004 18,483 $25.00 $462,075
1l3/2005 2,200 $24.58 $54,076

1/3/2005 1,000 $24.48 $24,480

1/3/2005 1,000 $24.70 $24,700

1/3/2005 900 $24.50 $22,050

1/3/2005 350 $24.51 $8,579

3/14/2005 13,033 $25.00 8325,825

4/1 /2005 5,151 $25.37 $130,681
227,500 $4,806,666
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Harry Stone 12/22/1998 900 $39.81 $35,829

1/9/2002 962 $15.57 814,978
1/10/2002 5,000 $15.36 $76,800

4/4/2002 9,200 817.20 $158,240
4/4/2002 1,800 817.29 $31,122

4/4/2002 1,000 817.30 $17,300

6/26/2003 6,900 $19.37 $133,653

6/26/2003 500 $19.42 $9,710

26,262 $477,632

Jetry "Chornton 7/1/2004 1,500 $23.12 $34,680

7/1/2004 1,000 $23.13 $23,130

12/26/2007 1,400 821.24 $29,736

12/26/2007 600 $21.23 $12,738

12/26/2007 400 $21.27 $8,508

12/26/2007 100 $21.25 $2,125
5,000 $110,917

James Van Arsdale 4/1/1997 20,000 831.50 $630,000

20,000 $630,000

Erwin Weiss 1/13/1998 8,300 $40.94 $339,802

3/26/1999 4,500 $24.00 $108,000

9/2/2004 10,728 $25.34 $271,848

9/2/2004 1,600 $25.02 $40,032

9/2/2004 635 $25.06 $15,913

11/5/2004 30,536 $27.20 $830,579

56,299 $1,606,174

Gary Weiss 9/30/1997 900 $36.44 $32,796

9/30/1997 200 $36.44 $7,288

9/30/1997 120 $36.88 $4,426

9/30/1997 100 $36.44 $3,644

6/26/1998 1,000 $50.63 $50,630

6/26/1998 900 $50.63 $45,567

6/26/1998 100 $50.63 $5,063

6/27/2003 25,200 $19.75 $497,700

4/2/2004 13,825 $22.26 $307,745

4/2/2004 2,100 $22.35 $46,935

4/2/2004 1,900 $22.39 $42,541

4/2/2004 1,500 $22.36 $33,540

4/2/2004 1,200 $22.38 $26,856

4/2/2004 300 822.37 $6,711

49,345 $1,111,441



Jeffrey Weiss 4/9/1996 3,800 $27.63 $104,994

11/19/1996 2,000 $29.13 $58,260

7/24/1997 6,000 $34.63 $207,780

5/29/1998 1,050 $47.75 $50,138

6/1/1998 2,000 $47.75 $95,500

6/1/1998 700 $47.75 $33,425

4/2/2004 34,800 822.31 $776,388

4/2/2004 16,970 $22.26 $377,752

9/2/2004 5,215 825.34 $132,148

7/6/2005 17,500 S26.42 $462,350

7/6/2005 9,400 S26.62 $250,228

7/6/2005 5,700 $26.40 $150,480

7/6/2005 5,400 $26.60 $143,640

7/6/2005 5,100 $26.58 $135,558

7/6/2005 4,500 $26.39 $118,755

7/6/2005 3,000 $26.64 $79,920

7/6/2005 2,800 $26.43 $74,004

7/6/2005 2,700 $26.59 $71,793

7/6/2005 2,600 $26.63 $69,238

7/6/2005 1,900 $26.52 $50,388

7/6/2005 1,800 $26.68 $48,024

7/6/2005 1,700 $26.61 845,237
7/6/2005 1,500 $26.38 839,570

7/6/2005 1,400 $26.72 $37,408

7/6/2005 1,400 $26.72 $37,408

7/6/2005 1,200 $26.66 $31,992

7/6/2005 1,100 $26.65 $29,315

7/6/2005 1,100 $26.67 $29,337

7/6/2005 800 $26.55 $21,240

7/6/2005 700 $26.50 $18,550

7/6/2005 700 $26.54 $18,578

7/6/2005 500 $26.47 $13,235

7/6/2005 500 $26.88 $13,440

7/6/2005 500 $26.88 $13,440

7/6/2005 400 $26.41 $10,564

7/6/2005 400 $26.44 $10,576

7/6/2005 400 $26.71 $10,684

7/6/2005 300 $26.57 $7,971

7/6/2005 300 $26.75 $8,025

7/6/2005 300 $26.75 $8,025

7/6(2005 300 $26.76 $8,028

7/6/2005 300 $26.76 $8,028

7/6/2005 200 $26.48 $5,296

7/6/2005 100 $26.51 $2,651

151,035 $3,919,361



Morry Weiss 12/23/2004 207,653 $27.91 $5,795,595

207,653 $5,795,595

Zev Weiss 4/6/1998 800 $48.06 $38,448

4/6/1998 200 $48.06 $9,612

4/7/1998 100 $48.06 $4,806

9/2/2004 5,694 $25.34 $144,286

7/6/2005 17,000 $26.42 $449,140

7/6/2005 9,500 $26.43 $251,085

7/6/2005 9,200 $26.38 $242,696

7/6/2005 8,600 $26.62 $228,932

7/6/2005 8,600 $26.62 $228,932

7/6/2005 7,739 $26.60 $205,857

7/6/2005 7,739 $26.60 $205,857

7/6/2005 6,900 $26.32 $181,608

7/6/2005 5,900 $26.40 $155,760

716/2005 5,600 $26.58 $148,848

7/6/2005 4,900 $26.59 $130,291

7/6/2005 4,500 $26.39 $118,755

7/6/2005 3,800 $26.52 $100,776

7/6/2005 3,000 $26.64 $79,920

7/6/2005 3,000 $26.64 $79,920

7/6/2005 2,600 $26.63 $69,238

7/6/2005 2,600 $26.63 $69,238

7/6/2005 2,000 $26.31 $52,620

7/6/2005 2,000 $26.41 $52,820

7/612005 1,800 $26.55 $47,790

7/6/2005 1,700 $26.68 $45,356

7/6/2005 1,700 $26.68 $45,356

7/6/2005 1,500 $26.61 $39,915

7/6/2005 1,500 $26.61 $39,915

7/6/2005 1,400 $26.50 $37,100

7/6/2005 1,400 $26.72 $37,408

7/6/2005 1,400 $26.72 $37,408

7/6/2005 1,200 $26.54 $31,848

7/6/2005 1,200 $26.66 $31,992

7/6/2005 1,200 $26.66 $31,992

7/6/2005 1,100 $26.29 $28,919

7/6/2005 1,000 $26.47 $26,470

7/6/2005 1,000 $26.65 $26,650

7/6/2005 1,000 $26.65 $26,650

7/6/2005 900 $26.44 $23,796

7/6/2005 900 $26.67 $24,003

7/6/2005 900 $26.67 $24,003

7/6/2005 800 $26.34 $21,072
7/6/2005 600 $26.30 $15,780
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7/6/2005 566 $26.88 $15,214
7/6/2005 566 $26.88 $15,214
7/6/2005 400 $26.48 $10,592
7/6/2005 300 $26.51 $7,953
7/6/2005 300 $26.71 $8,013
7/6/2005 300 $26.71 $8,013
7/6/2005 200 $26.33 85,266

7/6/2005 200 $26.37 $5,274
7/6/2005 200 $26.57 $5,314
7/6/2005 200 $26.75 85,350
7/6/2005 200 $26.75 $5,350
7/6/2005 100 $26.36 $2,636

149,704 $3,987,058

George Wenz 6/29/1998 2,000 $50.56 $101,120
2,000 $101,120

Total: 1,534,840 $38,615,430

201. This also does not account for the hundreds of thousands of "in-the-ntoney"

backdated stock options Cotnpariy insiders continue to hold and which continue to vest.

DEI2IVATIVE AND DEMAND EUTILITX ALLEGATIONS

202. Plaintiff brings this action derivatively in the right and for the benefit of American

Greetings to redress injuries suffered and to be suffered by the Cornpany as a direct result of

defendants' violations of state law, breaches of fiduciary duty, abuse of control, constructive fraud,

gross mismanagement, corporate waste and unjust enrichment, as wcli as the aiding and abetting

thereof, by the defendants.

203. Plaintiff will adequately and fairly represent the interests ofAmerican Greetings and

its shareholders in enforcing and prosecuting their rights.

204. Plaintiff owns Anterican Greetings' stock and held the Company's stock during the

times relevant to defendants' alleged illegal and wrongful course of conduct. To the extent plaintiff

alleges facts that occurred prior to when it owned American Greetings stock, such allegations are to

demonstrate a pattem and practice ofbackdating, repeated breaches of the duty ofloyalty, ultra vires
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acts and violations of state law, false statements, and the state of tnind ofdcfendants, among other

things, in support of plaintiff's claims, which seek redress only for the faisc statements, transactions

and other wrongful con(iuct that occurrett when plaintiff owned Anrcrican Greetings stock.

205. Based upon the facts set forth tttroughout this Complaint, applicable law and the

longstanding rule that equity does not compel a useless and futile act, a pre-filing demand upon the

American Greetings' i3oard to institutc this action against the officers and members of Atnerican

Greetings' Board is excused as futile. All of American Greetings' directors as oftltelawsuit's filing

knowingly accepted backdated stock options, three engaged in backdating stock options, and all

approved false and rnislcading SEC filings.

Atnerican Greetings Corp. Board of Directors as of Lawsuit Filing Dominated

by'Chose Who Accepted and/or Granted Backdated Options

Defendant
Director

dBoard
Tenure

.lcr.epied
i3ackdated
Options

G+'arued
Backdated
Options

Signed and/or
Approved Fatse
& Misleading
SEC Filings in
Relevant Period

Granted Stock Optious and/or
Worked on Audit Commntee in
Relevant I'eriod

Insider
Trading
Proceeds

M. Weiss 1971 -

_
(1993-2008) S5.7MM

7. Weiss
filin v
2003- (2003-2008) $3.9MM

Z. Weiss
filin
2003- (2003-2008) $3.9MM

" '
filin

00^ (2000-2008) Audit Committee: 2000-2008 $ t l0K
homtonI -0

Ilardin
filin
2004- (2004-2008) Comp. Committee: 2006-2008

filin Audit Committee: 2004-2005

1989- (1993-20o8) Comp. Committee: <1993-2008 $530K
Cowen

filin Audit Committee: <1993-2008

000. (2000-2008) Comp. Committee: 2001-2006 $115K
Ramor 2

fitin

206. Indeed, through their deceptive conduct alleged herein, including baekdating stock

options and making false and misleading statements and omissions in Fonns 4 and 5, proxy

statements and Reports on Forms 10-K and 10-Q, more than a majority of American Greetings'

Board engaged in ultra vires and illegal acts and tluough their fraud controlled the Company to



accomplish and perpetuate the backdating of stock options. Irt fact, the Board is dotninated by three

metnbcrs of the Weiss family, who, in the aggregate, received over 500,000 backdated options, and

tttree other tnenbers of the Board who granted (and received) the backdated options. The only otlter

member of the Board, Thornton, also accepted backdateci options and (like Cowen and Hardin)

withheld from the Company's auditors that the Con pany's upper echelon were backdating stock

options,

207. As for tttose directors who, besides granting and/or accepting backdated options, also

sat on the Audit Committee during 2005-2006, including Hardin, Thomton and Cowen, those

directors turned a blind eye to the Company's historical stock option granting practices (e_g.,

backdating), or did not infotm themselves about those practices to the extent reasonablyappropriate

under the circumstances. Each was a member of the Audit Committee during years in which

significant accounting changes were required with respect to stock-based compensation expense.

Those changes required looking back at all outstanding and unvested stock option grants to

detennine the fair value of such awards as of the grant date, using a methodology that the Company

had not historically used to determine compensation expense and report expenses and earnings in the

Company's consolidated financial statements. Indeed, the Company and Audit Committee members

evaluated the impact of SFAS No. 123R for over a year prior to the effective date the Company was

required to adopt it.

208. Effective March 1, 2006, the Company was required to (and did) adopt the fair value

recognition provisions of SFAS No. 123R.6 SFAS No. 123R required the Cotnpany to expense all

stock option grants (including all previously granted outstanding unvested gants) under the fair

6 SFAS No. 123R was originally effective for the first interim or annual period beginning after
June 15, 2005, but the SEC extended the compliance date.
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value methodology of SFAS No. 123, which required measuring option grant value as of the grant

date. The inipact of this accounting change was significant and the Contpany reported SFAS No,

123R as a"SIGNIFIC.AN'I' accounting policy, For example, the Company's reported earnings for

fiscal 2005 and 2006 were each reduced by $0.07 per share after application of the fair value

methodology.

209. Not only were I-tardin, 'rhomton and Cowen directors who signed the Company's

Reporis on Forin 10-K for fiscal 2005 and 200Ci, both years in which the Company recognized SFAS

No. 123R as a significant accounting poiicy impacting the Company and in which the Company

reported financial statements falsified by improperly reported stock-based compensation, they were

members of the Audit Committee. Accordingly, these directors had a specific duty to inquire into

the basis for changes to the Cornpany's financial reporting as a result of the imposition of this

significant accountiog policy that personally impacted them as Board rnembers responsible for

overseeing stock option administration and the Company's intemat controls and financial reporting

and disclosures. These directors need simply liave requested the records pertaining to the

Company's outstanding option grants and, given the backdating, at a minimum he would have noted

discrepancies between granting and option dates and/or inadequate documentation to support option

dates and a fair value determination for stock options. Given the Company's failure to disclose any

deficiency whatsoever in its historical stock option granting practices or interttal controls related

thereto, or in its previous stock-based compensation accounting or financial reporting, it is apparent

these directors did not make a reasonable inquiry or turned a blind eye to the backdating, in light of

their granting and(or acceptance ofbackdated options.

210. A pre-filing demand would be a useless and futile act because:



(a) The members of American Greetings' (loard have demonstrated their

unwillingness and/or inability to act in compliance with their liduciary obligations and/or to sue

tlzcroselves and/or ttteir fellow directors and allies in the top ranks of ttte corporation for the

violations of law complained of herein. Phcsc are people they have developed professional

relationships with, who are their friends and/or relatives and with whom they have entangling

financial alliances, interests and dependencies, and therefore, they are not able to and will not

vigorously prosecute any such action.

(h) Atnerican Greetings' Board and senior management participated in, approved

and/or pennitted the wrongs alleged herein to have occurred and participated in efforts to conceal or

disguise those wrongs fronr American Greetings' stockholders or recklessly and/or negligently

disregarded the wrongs complained of herein, and are therefore not disinterested parties. As a result

of their access to and review of intemal corporate documents, or conversations and cotmections with

other corporate officers, etnployees, and directors and attendance at management and/or Board

meetings, each of the defenciants knew the adverse non-public information regarding the improper

stock option grants and financial reporting. Pursuant to their specific duties as Board members, the

director defendants are charged with the management of the Company and to conduct its business

affairs. Defendants breached the fiduciary duties that they owed to American Greetings and its

shareholders in that they failed to prevent and correct the improper stock option g<anting and

financial reporting. Certain directors are also dominated and controlled by other directors and

cannot act independently of them. Thus, American Greetings' Board cannot exercise independent

objective judgment in deciding whether to bring this action or whether to vigorously prosecute this

action because each of its members participated personally in the wrongdoing or are dependent upon

other defendants who did.



(c) Theactscnmplainedofeonstituteviolationsofthefiduciarydutiesoftoyalty

owed by American Greetings' ol'ficers and directors, bad faith acts, ulrra vires acts and illegal acts,

and are incapable of ratification.

(d) Thc defendants cotrirol a substantial percentage of American Greetings'

voting stock.

(e) The membcrs of American Greetings' Board have benetited, and will continue

to benefit, from the wrongdoing herein alleged and have engaged in such conduct to preserve thcir

positions ofcontrol and tltepcrquisites derived thereof, and are incapable of exercising independent

objectivejudgment in deciding whether to bring this action.

(0 Any suit by the directors of Anteriean Greetings to remedy these wrongs

would likely fnrther expose their own liability under the federal securities laws, which could result in

additional civil and(or criminal actions being filed against one or more of the defendants, thus, they

are hopelessly conflicted in making any supposedly independent detennination whether to sue

thernselvcs.

(g)
Ainerican Greetings has been and will continue to be exposed to significant

darnages due to the wrongdoing cornplained of herein, yet the current Board has not filed any

lawsuits against itself or others who were responsible for that wrongful conduct to attempt to recover

for American Greetings any part of the damages the Company suffered and will suffer thereby.

(h) In order to properly prosecute this lawsuit, it would be necessary for the

directors to suethemselves and the other defendants, requiring them to expose themselves and their

comrades to millions of dollars in potential civil liability and criminal sanctions, or IRS penalties.

This they will not do.



(i) American Grectings' current and past officers and directors are protected

against personal liability for their acts of mismanagement, waste and breach of fiduciaryduty alleged

in this Complaint by cfirectors' and officers' liability insurance which they caused the Company to

purchase for their protection with corporate funds, i.e., monies bclonging to the stockholders of

American Greetitrgs. I-lowever, due io certain changes in the language of directors' and officers'

liability insu'rance policies in the past few years, the directors' and officers' liability insurance

policies covering the defendants in this case contain provisions which eliminate coverage for any

action brought directly by Atncrican Grcetings against these defendants, known as, inter alia, the

"insured versus insured exclusion." As a result, if these directors were to sue themselves or certain

of the oFficers ofAmerican Greetings, there would be no directors' and officers' insurance protection

and thus, this is a further reason why tliey will not bring such a suit. On the other hand, if the suit is

brought derivatively, as this action is brought, sucli insuranee coverage exists and will provide a

basis for the Company to effectuate a recovery.

(j) In order to bring this action for breaching their fiduciary duties, the members

of Atnerican Greetings' Board would have been required to sue themselves and/or their fellow

directors and allies in the top ranks of the Cornpany, who are their personal friends or relatives and

with whom they have entangling financial alliances, interests and dependencies, which they would

not do.

211. Plaintiffhas not made any demand on shareholders ofAmerican Greetings to institute

this action sinec such demand would be a futile and useless act for the following reasons:

(a) The conduct of which plaintiff complains cannot be ratified, for it involves

ultra vires, illegal and/or fraudulent acts;



(h) Amcrican Greetings is a publicly traded company with over 41 million Class

A enmmon shares outstanding, and over 15,000 beneficial owners of stock, including beneficial

owners for whom the Company's stuck is held by a stockbroker in the name of the brokerage firm;

(c) Making demand on such a number of sharehoWers would be impossible for

plaintiff who has no way of finding out the names, addresses or phone numbers of sharcholders; and

(d) Making demand on all shareholders would force plaintiff to incur huge

expenses, assuming all shareholders could be individually identified.

CONCEALMENT AND TOLLING OF THE STATUTE OF LIMITATIONS

212. The Counts alleged herein are timely. As an initial matter, defendants wrongfully

concealed their manipulation of the stock option plans, through strategic timing and fraudulent

backdating, by issuing false and rnisleadirrg proxy statements, by falsely reassuring public investors

that American Greetings' option grants were made in accordance with the Company's stock option

plans, and by failing to disclose that backdated options were, in fact, actually issued on dates other

tban those disclosed, and that strategically timed option grants were issued based on the

manipulation of insider information that ensured that the true fair market value of the Company's

stock was, in fact, higher than the publicly traded price on the date of the option grant.

213. fndeed, defendants took affirmative steps to conceal the backdating at American

Greetings by autltorizing or otherwise causing the Company to issue proxy statements, Reports on

Form 10-Q, Reports on Form 10-K, Sarbanes-Oxley Certifications, and other SEC filings and public

statements that were false and misleading. Defendants also signed or otherwise authorized Forms 3,

4 and 5 that were false and niisleading. These SEC filings omitted the true grant date and proper

price for backdated options, and failed to disclose options wcre being backdated and mispriced.

Many of these SEC filings also contained affirmative misrepresentations that stock options were



being priced based on fair market value as of the date of the grant and were otherwise determined

and granted in accordance with American Greetings' stock option plans.

214. As all g d herein, M. Weiss, Z. Weiss, Cipollone and the defendant directors who are

members of Atnerican Grcetings' Audit Committee also misrepresented the adequacy of the

Company's internal controls attd disclosures, the integrity of the Company's financial statements,

and that Ainerican Greetings' auditors were apprised of all material facts, including fraudulent acts

by members of management. These false and misleading SEC filings prevented plaintiff and

American Greetings' other public shareholders from becoming aware ofthe backdating practices at

the Company and the Company's false and misleading financial statements.

215. Plaintiff alleges the following Counts for redress of all alleged conduct thatoecurred

cluring the period in which it owned Ainerican Greetings stock.

FIRST CAUSE OF ACTION

Breach of Fiduciary Duty andlor Aiding and Abetting
Against All Defendants

216. Plaintiff incorporates by reference and realleges each and every allegation set forth

above, as though fully set forth herein.

217. Each of the defendants agreed to and did participate with the other defendants andlor

aided and abetted one another in a deliberate course of action designed to divert corporate assets in

breach of fiduciary duties the defendants owed to the Company.

218. Defendants engaged in ultra vires, illegal andlor fraudulent acts by backdating and

accepting stock options in violation ofAnierican Grectings` stock plans, and (having backdated

andlor received backdated stock options) by causing American Greetings to file false and misleading

financial statetnents. In so doing, defendants violated SEC rules and regulations, state law and the

Internal Revenue Code with respect to the reporting of compensation and tax liabilities. This



conduct could not have been ratified by a siniple majority of shareholders. Furthermore, the Board,

through its deceptive conduct pleaded herein, acquired de.fat•to control of American Greetings to

accomplish and perpetuate its self dealing in backdated "in-the-tnoney" options.

219. '1'he conduct of each defendant constitutes actual omissions involving negligence,

default, breach of duty or breach of trust. Indecd, the ciefendants have violated fiduciary duties of

care, loyalty, candor and indepcndence owed to American Greetings and its public shareholders,

have engaged in unlawful self dealing, and have acted to put their personal interests and/or their

colleagues' interests abead of the interests of Arnerican Greetings attd its shareholders.

220. Defendants caused American Greetings to issue options of more value than

authorized or reported. 'fhey also exercised backdated options, causing the Company to issue and

sell stock at prices lower than what the option exercise price would have been absent the backdating.

In addition, defendants sold overvalued class B stock to the Company (see supra ¶119, 22, 25, 28,

31, 34, 43) and also otherwise caused the Company to purchase overvalued common stock due to

their falsification ofAmerican Greetings' fitianeial statements. Defendants did this (among other

reasons) to replenish the Company's treasury stock in order to support the issuance of more

backdated options. Their false statements and onrissions in option contracts and SEC filings

(including Proxies, Reports on Forms 10-K and 10-Q, Forms 3-5, and Sarbanes Oxley certifications)

concealed defendants' conduct.

221. As demonstrated by the allegations above, defendants failed to exercise the care

required and breached their duties of loyalty, good faith, candor and independence owed to

American Greetings and its public shareholders, and they failed to disclose material information

and/or made material misrepresentations to shareholders regarding defendants' optioti backdating

scheme.
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222. By reason of ttte foregoing acts, practices and course of conduct, the defendants have

failed to exercise ordinary care and diligence in the exercise of their fiduciary obligations toward

American Greetings and its public shareholcters.

223. As a proxitnate result of defeudants' conduct, American Greetings has bcen injured

and is entitled to damages.

SECOND CAUSE OF ACTION

Accounting Against All Defendants

224. Plaintiff incorporates by reference and realleges each and every allegation set forth

above, as though fully set fot2h lierein.

225. At all relevant times, defendants, as directors and/or officers of American Greetings,

owed the Company and its shareholders fiduciary duties of good faith, care, candor and loyalty.

226. In breacti of their fiduciary duties owed to American Greetings and its shareholders,

the defendants caused American Greetings, among otherthings, to grant backdated stock options to

theinselves ancl/or certain other officers and directors of American Greetings and/or failed to

properly investigate whettier these grants had been improperly made. Defendants also sold class B

stock directly to the Company (see supra 1114, 22, 25, 28, 31, 34, 43), which stock was overvalued

due to their falsification of the Company's financial statements as alleged herein. By this

wrongdoing, the defendants breached their fiduciary duties owed to American Greetings and its

shareholders.

227. The defendants possess complete and unfettered control over the itnproperly issued

stock option grants and the books and records of the Company conceming the details of such

improperly backdated stock option grants to certain of the defendants and defendants' sales of stock

directly to the Company.



228. As a result of defendants' inisconduct, Arnerican Greetings has been substantially

injured and damaged financially and is entitled to a recovery as a result thereof, ineluding the

proceeds of those improperly granted options which have l een exercised and sold and the profits

from defendants' sales of stock directly to the Company.

229. Plaintiff demands an accounting be made of all stock option grants made to any ofthe

defendants, including, without limitation, the dates of the grants, the aunounts ofthe grants, the value

of the grants, the recipients of the grants, the exercise date of stock opt'rons granted to any of the

defendants, as well as the disposition of any proceeds reccived by any of the defendants via sale or

other exet-cise of backdated stock option grants received by those defendants.

230. Plaintiffalsodemandsanaccountingbemadeofallofdefendants'stocksalestothe

Company, inctuding, without limitation, the dates ofthe sales, the amount of stock sold, the prices of

the stock sold, as well as the disposition of any proceeds received by defendants from the sale of

stock to the Company.

THIRD CAUSE OF ACTION

Abuse of Control Against Atl Defendants

231. Plaintiff incorporates by reference and realleges each and every allegation set forth

above, as though fully set forth herein.

232. The defc-ndants employed the alleged scheme for the purpose of maintaining and

entrenching themselves in their positions ofpower, prestige and profit at, and control over, American

Greetings, and to continue to receive the substantial benefits, salaries and emoluments associated

with their positions at American Greetings. As a part of this schente, defendants actively made

andlor participated in the inaking of or aided and abetted the making of, misrepresentations

regarding American Greetings.



233. Defendants' conduct constituted an abuse of their ability to controt and '+nfluetice

Atnerican Greetings.

234. By reason of the foregoing, American Greetings has been datnaged.

FOURTH CAUSE OF AC7'ION

Gross Mismanagement Against All Defendants

235. i'laintitf incorporates by reference and reatteges each and every allegation set forth

above, as though fully set forth herein.

236. Defendants had a duty to American Greetings and its shareholders to prudently

supervise, manage, and control the operations, business, and internal financial accounting and

disclosure controls of American Greetings.

237. Defendants, by their actions and by engaging in the wrongdoing clescribed herein,

abandoned and abdicated their responsibilities and duties with regard to prudently managing the

businesses ofAmerican Greetings in a manner consistent with the duties imposed upon them by law.

By committing the misconduct alleged herein, defendants breached their duties of due care,

diligence, and candor in the management and adtninistration of Arnerican Greetings' affairs and in

the use and preservation of Ainerican Greetings' assets.

238. During the course of the discharge of their duties, defendants knew or recklessly

disregarded the unreasonable risks and losses associated with their misconduct, yet defendants

caused American Greetings to engage in the scheme complained of herein which they knew had an

unreasonab]eriskofdamagetoArnericanGreetings,thusbreachingtheirdutiestotheCompany. As

a result, defendants grossly mismanaged American Greetings.

239. By reason of the foregoing, American Greetings has been damaged.



FIFTIi C,WSF. OF ACTION

Constructive Fraud Against All Defendants

240. Plaintiff incorporates by reference and realleges each and every allegation set forth

abnve, as though fully set forth herein.

241. As corporate tiduciaries, defendants owed to American Greetings and its shareholders

a duty of candor and full accurate disclosure rcgarding the true state of American Greetings'

business and assets and their conduct with regard tttereto.

242. As a result of the conduct complained of, defendants made, or aided and abetted the

naking of, numerous niisrepresentations to and/or concealed material facts from American

Greatings' shareholders despite their duties to, inter alia, disclose the true facts regarding their

stewardship of American Greetings. Thus they liave committed constructive fraud and violated their

duty of candor.

243. By reason of the foregoing, American Greetings has been damaged.

SIXTH CAUSE OF ACTION

Corporate Waste Against All Defendants

244. Plaintiff incorporates by reference and realleges each and every allegation set forth

above, as ttiough fully set forth herein.

245. By failing to properly consider the interests of the Company and its public

shareholders, by failing to conduct proper supervision, and by giving away millions of dollars to

defendants via the option backdating scheme, defendants have caused American Greetings to waste

valuable corporate assets.

246. As a result of defendants' corporate waste, they are liable to the Company.



SEVENTH CAUSE OF AC"f'ION

Unjust F,nricluncnt Against All Defendants

247. Plaintiff incorporates by reference and reaileges each and every allegation set forth

above, as though fully set forth herein.

24$. As a result of the conduct described above, defendantswill be and have been unjustly

enriched at the expense ofAmerican Greetings, in the form ofunjustitied salaries, benefits, bonuses,

stock option grants and other emoluments of otlice.

249. All the payments and benefits provided to the defendants were at the expense of

A nerican Greetings. Tlre Company received no benefit from these payments. Amcrican Grectings

was damaged by such payments.

250. Certain ofthe defendants sold American Greetings stock for a profit during the period

of deception, misusing confidential non-public corporate information. 'hhese defendants should be

required to disgorge the gains which they have and/or will otherwise unjustly obtain at the expense

of American Greetings. A constructive trust for the benefit of the Company should be imposed

thereon.

EIGHTH CAIJSE OF ACTION

Comnron Law Rescission Against All Defendants

251. Plaintiff incorporates by reference and realleges each and every allegation contained

above as tliough fully set forth herein.

252. As a result of the acts alleged herein, the stock option contracts between the

defendants and American Greetings entered into during the relevant period were obtained through

defendants' fraud, deceit and abuse of control. Further, the backdated stock options were illegal

grants and thus invalid as they were not authorized in accordance with the terms of the publicly filed



contracts regarding the defendants' employment agreenrents and tlte Company's stock option plan

which was also approved by American Greetings' shareholders and fled with the SEC.

253. All cordracts which provide for stock option grants between the dcfcndants and

American Greetings and were entered into during the relevant period should, therefore, be rescinded,

with all sums paid under such contracts returned to the Company, and all such executory contracts

cancelled and declared void.

PRAYER FOR RELIEF

WHEREFORE, plaintiff demands judgment as follows:

A. Awarding money damages in excess of $25,000 against aI] defendants, jointly and

severally, for all losscs and damages suffered as a result of the acts and transactions complained of

herein, togethcr with pre-judgmcnt interest, to ensure defendants do not participate therein or benefit

thereby;

B. Directing all defendat ts to account for all damages caused bythem and all profits and

special beaefits and unjust enrichment they have obtained as a result of their unlawful conduct,

including all salaries, bonuses, fees, stock awards, options and common stock sale proceeds, and

imposing a constructive trust thereon;

C. Directing American Greetings to take all necessary actions to reform and improve its

corporate governattce and internal control procedures to comply with applicable law, including, but

not limited to, putting forward for a shareholder vote resolutions for amendments to the Company's

By-Laws or Articles of [ncorporation and taking such other action as may be necessary to place

before sharelrolders for a vote adoption of the following Corporate Govemance policies:

(i) a proposal strengthening American Greetings' Board structure by

improving the independence of the Board;



(i a proposal to strengthen the American Greetings Board's supervision

of operations and cievelop and iinple nent procedures for greater shareholder input into the poticies

and guidetines of the Board;

function;

and

stock option grants.

(iii)

(iv)

(v)

appropriately test and then strengthen the internal audit and control

rotate independent auditing firms or audit partncrs every four years;

control and limit insider stock selling and the terms artd timing of

D. ordering the imposition of a corrstructive trust over defendants' stock options and any

proceeds derived therefrom;

F. Awarding punitive damages;

F. As to all improperly dated and!or improperly priced options that have been exercised,

ordering defendants to make a payment to the Company in an amount equal to the difference

between the prices at which the options were exercised and the exercise prices the options should

have catried if they were priced at fair market value on the actual date of grant;

G. As to all irnproperly dated and/or improperly priced options that have been granted

but not yet exerciscd or expired, ordering the Conipatty to rescind such options so they carry the

exercise prices they should have carried if they were priced at fair market value on the actual date of

grant;

H. Awarding costs and disbursements of this action, including reasonable attorneys',

accountants' and experts' fees; and

1. Granting such other and further relief as this Court may deem just and proper.



JURY 1)EMAND

Plaintiff hereby dem+mds a trial by jury.

DATED: March 20, 2009 LANDSKRONER - GRIECO • MADDEN, LLC
JACK LANDSKRONER (0059227)

13t56 West htfi Street, Suite 200
Cleveland, OH 44113
Telephone: 216-522-9000
216-522-9007 (fax)
E-mail: jack@Igrnlegal.com
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RUDMAN & ROBBINS LLP

DARREN J. ROBBIlYS
TRAVIS E. DOWNS III
JAMES I. JACONETTE
655 West Broadway, Suite 1900
San Diego, CA 92101-3301
1'elephone: 619/231-1058
619/231-7423 (fax)
E-mail: darrenr(a@csgrr.com
E-mail: travisd@csgsr.com
E-mail: jamesj@csgrr.com

Attorneys for Plaintiff



VERIFICATION

1, Richard P. Cammbina, Atlrninistrator of the Elcctrical Workcrs Pmsi(iq Fund, Locel 103,

[B.E.W., bcrcby verify thut I am familiar with 4ho allegations ht tite VEItIFlED SH?.REIIOLDER

D ERIVATIVE COMPLAIN7 FOR I3REACH Ofi FmUCIARY DUTIFS, ABUSE OF CONTROI.,

GROSS MISMANAOEMENT, CONSTRUCTIVE FSIAUt), CORPORATE WASTE AND

UNJUST E3RICAbSENT, and dtat I have authariud the fiJing of the VFIUFIED SHAREHOLUIIt

DFAIV ATSVE COMFLAINT FOR BTtEACft OF FIDUCIARY DUT3ES, ABUSE OF CONTROL,

GROSS MISMANAOEMENT, CONSTRUCTIVE FRAUD. CORPORATE WASTH AND

UNIUST Eb1RICHMENT, and thei the foregoing ia nue and oozcece to the best of my (nowledge,

infannnrion and belicf.

£LECTR7CAI. WORKHRS PENSION FLIN'D,
LOCAL 103, I.S.G.W.



EXHIBIT

G



Page I

LeXISNeX1S^
3 of 3 DOCIJMENTS

S'i'A1'E OF OHiO, EX REL., LEONARD F. CARR, RELATOR vs. JUDGE
NANCY McDONNELL, ET AL., RESPONDENTS

Na.93138

COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT,
CUYAHOGA COUNTY

184 Ohio App. 3d 373; 2009 Ohio 2488; 2009 Ohio App. LEXI.S 2076

May 22, 2009, Released

SUBSEQUENT HISTORY: Affirmed by State ex rel.

Carr v. McDonnell, 2009 Ohio 6165, 124 Ohio St. 3d 62,

2009 Ohio 6165, 918 N.E.ld 1004, 2009 Ohio LEXIS
3338 (Ohio, Dzc. 1, 2009)

PRIOR HISTORY: [**"][
MOTION NO. 421703. ORDER NO. 422128.

Carr v. Acacia Country Club Co., 2009 Ohio 628, 2009

Ohio App. LF,XIS 544 (Ohio C't. App.. Cuyahoga County,

Feb. 12, 2009)

DISPOSITIONt COMPLAINT DISMISSED_

COUNSEL: FOR RELATOR: Leonard F. Carr, L.

Bryan Catr, The CarT Law Firm, Mayfield Hts., Ohio;

Robert P. Demarco, Solon, Ohio.

FOR RESPONDENT, JUDGE NANCY McDONNELL:
Robert A. Zimmerman, Kahn Kleinman, Cleveland,

Ohio.

FOR RESPONDENTS, JUDGE EILEEN A.
GALLAGHER AND JUDGE JOHN P. O'DONNELL:

Mark D. Tucker, Bcneseh, Friedlander, Coplan &

Aronoff, Columbus, Ohio.

JUDGES: LARRY A. JONES, J. CHILISTINE T.
MCMONAGLE, P.J., and MARY J. BOYLE, J.,

CONCURS.

OPINION BY: LARRY A. JONES

OPINION

i*3751 JOURNAL ENTRY AND OPIlVION

WRIT OF MANDAMUS AND PROHIBITION

LARRY A. JONES,1.:

l*'PI[ Leonard F. Can ("Carr"), the relator, has

filed a complaint for a writ of prohibition, a writ of

niandamus, and peremptory writs of prohibition and

mandamus. Carr has named, as respondents, Judge Nancy

McDonnell, Judge Eileen A. Gallagher, and Judge John

P. O'Donnell, and seeks an order from this court that: (1)

prohibits Judge John P. O'Donnell from exercising any

jurisdiction in Carr v. Acacia Country Club Co.. et al.,

Cuyahoga County Court of Common Pleas Case No.

CV-635329 and Carr v. Acacia Country Club Co., et al.,

Cuyahoga County Court of Common Pleas Case No.

CV-682363; (2) commands Judge Nancy McDonnell

andlor [***21 Judge Eileen A. Gallagher to transfer

Cuyahoga County Court of Common Pleas Case Nos.

CV-635329 and CV-682363 from the commercial docket

of Judge John P. O'Donnell to the docket of Judge Nancy

M. Russo; and (3) issue peremptory writs of prohibition

and mandamus, since it appezrs beyond a doubt that Carr

is entitled to the requested writs of prohibition and

inandamus. The respondents have filed a joint modon to
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dismiss, which we grant for the following reasons.

[**P2[ The following facts, which are pertinent to

this original action, are gleaned trotn Carr's verified

complaint and attached exhibits, the respondents' joint

motion to dismiss, and C=ur's brief in opposition to the

tnotion to distniss. Carr is a shareholder of the Acacia

Country 1*3761 Club Company ("Acacia"). On

September 11, 2006, shareholders of Acacia filed a

complaint, in Corcelli, et al. v. Acacia Cotmtry Club Co.,

et al., Cuyahoga County Court of Cotrnnon Picas Case

No. CV-600980 ("Acacia P'), dcmanding the production

and copying of the books and records of Acacia. Acacia I

was assigned to the docket of Judge Nancy Margaret

Russo.

[**P3[ On September 11, 2007, Carr filed a

sharcholders derivative action against Acacia and its

directors, in [***31 Carr v. Acacia Caantry Club Co.. et

al., Cuyahoga C:omrty Court of Cominon Pleas Case No.

CV-635329 ("Acacia 1P'). The action, as filed in Acacia

1I, was transferred to the docket of Judge Nancy Margaret

Russo and consolidated with Acacia 1.

[**P41 On January 21, 2009, Carr filed a complaint,

in Carr v. Acacia Country Club Co., et al., Cuyahoga

County Court of Common Pleas Case No. CV-682363

("Acacia lIP), whieh was grounded in the claim of

breach of fiduciary duty of the directors and officers of

Aeacia. Carr also sought ilre appointment of a receiver.

Acacia III was assigned to the dockat of Judge Nancy

Murgaret Russo.

[**PSj On March 11, 2009, four defendants in

Acacia 111 filed a motion captioned "Initial Appearance

and Motion to Transfer Case to Commercial Docket."

The four defendants, through the motion to transfer,

requested the assignment of Acacia III to the cornmercial

docket of the Cuyahoga County Court of Common Pleas,

a pilot program established by the Supreme Court of

Ohio through Temporary Rules 1.01 through 1.11 of the
Rules of Superintendence for the Courts of Ohio. "rhe

motion to transfer Acacia III to the commercial docket

was denied on March 12, 2009. On March 13, 2009, an

appeat 1***41 was taken to the Administrative Judge of

the Cuyahoga County Court of Common Pleas, with

regard to the denial of the nrotion to transfer Acacia lII to

the commercial docket. Judge Nancy McDomiell, the

Administrative Judge, recused herself from hearing the

appeal. On March 19, 2009, Judge Eileen A. Gallagher,

the Acting Administrative Judge, granted the appeal and

I'age 2

ordered the transfer of Acacia lII to tJte cotnmercial

docket. Judge John P. O'Donnell was assigned to preside

over Acacia 111.

I**P61 On March 23, 2009, the dcfendants in

Acacia 11 filed a motion to transfer the case to the

convnercial docket. Apparently, Judge Nancy Margaret

Russo denied the tnotion to transfer Acacia 11 to the

commercial docket, since an appeal of the denial of the

tnotion to transfer was filed with Judge Nancy

McDonnell, the Administrative Judge, on March 26,

2009. On March 31, 2009, Judge Nancy McDonnell

recused herself from hearing the appeal. On April 2,

2009, Judge Eileen A. Gallagher, the Acting

Administrative Judge, granted the appeal and ordered the

transfer of Acacia lI to the commercial docket. Judge

John P. O'Donnell was assigned to preside over Acacia lI.

[*3771 (**P71 On April 14, 2009, Can filed his

complaint fnr a[***51 writ of prohibition, a writ of

mandamus, and peremptory writs of prohibition and

inandamus. On April 20, 2009, this court issued a sua

sponte order that granted an altemative writ of

prohibition and temporarily stayed all proceedings in

Acacia lI and Acacia 111. On May 4, 2009, ttte

respondents filed their joint motion to dissniss Caris

original action. Un May 12, 2009, Can filed his brief in

opposition to the motion to disiniss.

[**PSj The standards for issuing a writ of

prohibition are well-establisbed. The relator must

demonstrate that: (1) the respondent is about to exercise

judicial or quasi-judicial authority; (2) the exercise of the

judicial or quasi judicial authority is not authorized by

law; and (3) the denial of the writ will cause injury to the

relator for which no other adequate renrody exists in the

ordinary course of the law. State ex rei. Wright v. Ohio

Bur. of Motor Vehicles, 87 Ohio St. 3d 184, 1999 Ohio

17, 718 KE.2d 908; State ex rei. While v. Junkin, 80

Ohio St.3d 335, 1997 Ohio 340, 686 N.E.2d 267. A writ

of prohibition will not issue to prevent an erroneous

judgment, to serve the purpose of an appeal, or to correct

mistakes of the lower court in deciding questions within

(***6[ its jurisdiction. State ex rei. Sparta v. Juvenile

Court of Drake County (1950), 153 Ohio St. 64, 90
N.E.2d 598; Rosen v. Celebrezze, 172 Ohio App.3d 478,

2007 Ohio 3771, 875 NE.2d 659. purthermore, a writ of

probibition shall be used with great caution and shall not

issue in doubtful cases. State ex rel. Merion v.

Tuscarawas Cty. Court of Common Pleas (1940), 137
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Ohio St. 273, 28 N.E2d 641; State cx rel. Jones v.
IvlcGtnty, Cuyahoga App. No. 92602, 200,9 Ohio 1258.

[**P9[ 'Phe Supreme Court of Ohio, with rcgard to

the second and third elements of an action in pro6ibition,

has held that if a trial court possesses general

subject-matter jurisdiction over a cause of action, the trial

court possesses the authority to determine its own

jurisdiction and an adequate rernedy at law, vis-a-vis an

appeal, exists to challenge an adverse decision. State ex

rel. Enyart v. O Neill, 71 Ohio St.3d 655, 1995 Ohio 145,

646 N.E.2d 1110; State ex rel. Pearson v. Moore (1990),

48 Ohio St.3d37, 548 N.E.2d 945.

[**P101 The Supreme Court of Ohio, however, has

also recognized an exception to this general rule. Where

an inferior court patently and unambiguousiy lacks

jurisdiction over the cause, prohibition will lie to prevent

[***7] any fitturc unauthorized exercise of jurisdietion

and to correct the results of prior jurisdictionally

unauthorized actions. State ex rel. Fog/e v. Sfeiner, 74

Ohio St.3d 158, 1995 Ohio 278, 656 N.E.2d 1288; State

ex re(. Lewis v. Moser, 72 Ohio St.3d 25, 1995 Ohio 148,

647 N.E.2d 155. Thus, the availability of an adequate

renredy at law is innnaterial, if the lower court's lack of

jurisdiction is patent and unambigrwus. State e.x rcl.

Rogers v. McGee Brawn, 80 Ohio St.3d 408, 1997 Ohio

334, 686N.E.2d 1126.

1*3781 [**Pllj The respondents' motion to

disniiss is premised upon the application of Civ.R.

12(B)(6). Dismissal of an original action pursuant to

Civ.R. 12(B)(6), is rnandated if, after presuming the truth

of all material factttal allegations as presented in the

relator's cumplaint and making all reasonable inferences

in favor of the relator, it appears beyond a doubt dtat the

relator can prove no set of facts entitling the relator to the

requested relief. State ex re1. Triplett v. Ross, 117 Ohio

51.3d 231, 2006 Ohio 4705, 855 N.E.2d 1174; Stare ex

r-el. Buck v. Maloney, 102 Ohio St.3d 250, 2004 Ohio

2590, 809 N.E.2d 20. Applying the aforesaid test, we

cannot find that Carr has established that hc [***81 is

entitled to a writ of prohibkion or a writ of tnandamus.

State ex reL Peffer v. Russo, 110 Ohio St.3d 175, 2006

Ohio 4092, 852 N.E.2d 170; State ex rel. Conkle v.

Sadler, 99 Ohio St.3d 402, 2003 Ohio 4124, 792 N.E.2d

1116.

[**P12) Herein, Carr has demonstrated that Judge

John P. O'Donnell has exercised and will continue to

exercise jurisdiction in Acacia 17 and Acacia lII. Carr,
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however, has failed to demonstrate that Judge John P.

O'Donnell is patently and unambiguously without

authority to preside over Acacia 11 and Acacia 111,

vis-a-vis the commercial docket. Carr has also failed to

demonstrate that he does not possess an adequate remedy

in the ordinary course of the law.

[**P131 Initially, we find that the Cuyahoga

County Court of Common Pleas is a court of general

jurisdiction and possesses original jurisdiction in all civil

cases in which the sum or matter in dispute exceeds the

exclusive jurisdiction of county courts. See R.C. 2305.01.

There exists no question that,2cacia 11 and Acacia 111 are

civil cases in which the sum or niatter in dispute excceds

the exclusive jurisdiction of any county court. As a duly

elected or appointed judge of the Cuyahoga County Court

of Common Pleas, Judge John [***91 P. O'Donnell

possesses the authority to determine whether Acacia 11

and Acacia 111 fall within his jurisdiction, since a court

having general jurisdiction of the subject-matter of an

action possesses the authority to determine its own

jurisdiction. State ex rel. Rootstown Local School Di.st.

Hd of Edn. v. Portage Cry. Court of Common Pleas

(1997), 78 Ohio St.3d 489, 678 ME.2d ]365; State ex' rel.

Bradford v. 7rumbull Cty. Court, 64 Ohio St. 3d 502,

1992 Ohio 132, 597 N.E.2d 116; Rolje v. Galvin,

Cuyahoga App. No. 8647/, 2006 Ohio 2457.

(**P14] In addition, the Supreme Court of Ohio, on

May 6, 2008, approved Tetnporary Rutes 1.01 through

1.11 of the Rules of Superintendence for the Courts of

Ohio, which created the commercial docket pilot project.

The commercial docket was created in order to expedite

ttre resolution of any commercial claim that falls witltin

the pararneters of Temp.Sup.R. 1.03, which includes,

inter alia, the following: (I) fonnation, governance,

dissolution, or liquidation of a business entity; (2) rights

or obligations between owncrs, shareholders, partners or

members; (3) trade secrets, non-disclosure, non-contpete,

or employment agreements; [*379] (4) rights,

obligations, liability [***10] or indemnity of an officer,

director, manager, tmstee, or partner; and (5) dispute

between or among two or nrore business entities or

individnals as to business or investment activities.

Clearly, the gravamen of Acacia 11 and Acacia 111, a

shareholders derivative action and breach of a fiduciary

duty claim, fall within the parameters of Temp.Sup.R.

1.03(A).

[**PI5] Temp.Sup.R. 1.04(B) further defines the
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procedure for the transfer of a civil action to the
commercial docket and provides that:

"(B) Transfer procedure

If the gravamen of a case filed with a
pilot project court relates to any of the

topics set forth in division (A) of

Tetnporary Rule 1.03 of the Rules of

Supeintendence for the Coarts of Ohio,

the attorney filing the case shall inetude

with the initial pleading a motion for

transfer of the case to the commercial

docket.

If the gravamen of the case relates to

any of the topics set forth in division (A)

of Temporary Rule 1.03 of the Rules of

Supcrintendence for the Courts of Ohio, if

the attomey filing the case does not file a

motion for transfer of the case to the

commercial docket, and if the case is

assigned to a non-commercial docket

judge, an attomey represcnting any other

party (°**11] shall file such a motion

with that party's first responsive pleading

or upon that party's initial appearance,

whicltever occurs first.

lf the gmvacnen of the case relates to

any of the topics set forth in division (A)

of Temporary Rule 1.03 of the Rules of
Superintendence for the Courts of Ohio, if

no attorney representing a party in the case

files a motion for transfer of the case to

the conunercial docket, and if the case is

assigned to a non-commercial docket

judge, the judge shall sua sponte request

the administrative judge to transfer the

case to the commercial docket."

[**1'l61 Temp.Sup.R. 1.04(C) fitrther establishes

the procedure that is to be employed if a motion to

transfer to the commercial docket is denied and provides

that:

"(C) Ruling or decision on transfer

A non-cominercial docket judge shall

rule on a party's motion for transfer of a

case filed under divisions (8)(1) or (2) of

this nde no later than two days atter the

filing of the motion. A party to the case

may appeal the non-commercial docket

judge's decision to the administrative

judge within three days of the

non-commercial docket judge's decision.

The adtninistrative judge shall decide the

appeal within two days of the filing

(***12[ of the appeal.

An administrative judge shall decide

tlre sua sponte request of a

non-commercial docket judge for transfer

of a case made under division (B)(3) of

this rule no tater than two days after the

request is madc."
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1*3801 1**P17l Applying'femp.Sup.R. 1.03 and

Temp.Sup.R. 1.04 to the facts, as presented by Carr and

the respondents, can only result in the finding that the

transfer of Acacia 11 and Acacia 111, to the commercial

docket, was mandated. The gravamen of Acacia lI and

Acacia 111 falls directly within the scope of the

commercial docket as established by Temp.Sup.R.

1.03(A). The facts, as presented by the parties,

dcmonstrate that Acacia III was transferred to the

commercial docket via Tentp.Sup.R. 1.04(B)(2) and the

resulting appeal as brought before the acting

Administrative Judge pursuant to Temp.Sup.R. 1.04(C)

and (D).

[**P18) The facts, as presented by the parties,

demonstrate that the transfer of Acacia lI, to the

commercial dockct was mandated by Temp.Sup.R.

1A4(B)(3), regardless of the failure of any party to file a

timely request for transfer pursuant to Tcmp.Sup.R.
1.04(B)(1) or Temp.Sup.R. 1.04(13)(2). t Accordingly, we

can only find that Acacia 11 and Acacia lII were properly

transferred (***13] to the commercial docket of the

Cuyahoga County Court of Conunon Pleas. Once again,

Carr has failed to demonstrate that Judge John P.

O'Uonnell is patently and unambiguously witltout
jurisdiction to preside over Acacia lI and Acacia lII. Cf.

State ex re7 Brooks v. O'Malley, 117 Ohio St.3d 385,

2008 Ohio 1118, 884 KE.2d 42; State ex ret. Prentice v.

Ramsey, Cuyahoga App. No. 89061, 2008 Ohio 1418.

1 Caa argues that since the conimercial docket

did not exist when Acacia 11 was filed, Temporary
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liules 1.01 through 1.11 of the Rules of

Snperintendenee for the Courts of Ohio do not

apply. Temp_Sup.R. 1.04 does not explicitly

pruhibit the transfer on any existing eonimercial

case to the commercial docket. In fact, since

T'etnporary Rules 1.01 through 1.11 of the Rules

of Superintendence for the Courts of Ohio are
procedural and not substantive in nature, they can

be applied to any civil cases that exist when the

temporaty rules took effect. Cf. Ackison v. Arrehor

Parking Co., 120 Ohio 5't. 3d 228, 2008 Ohio

5243, 897 N.E.2d 1118; Norfolk Southern

Railway Co. v. Bog/e, 115 Ohio St. 3d 455, 2007

Ohio 5248, 875 N.E.2d 919. See, also, Dicenzo v.

A-Best 1'roducts Co., 120 Ohio St.3d 149, 2008

Ohio 5327, 897 N.E.2d 132.

[**P19] (***14] Notwithstanding the applicability

of Temporary Rules 1.01 through 1.11 of the Rules of

Superintendence for the Courts of Ohio to the transfer of

Acacia 11 and Acacia 111 to the commercial docket, we

find that an additional basis exists, which vests Judge

John P. O'Donncll with the nceessary jurisdiction to

preside over Acacia fI and Acacia lII. Pursuant to Sup.R.

4(B) and Sup.R. 36, the Administrative Judge or Acting

Administrative Judge of the Cuyahoga County Court of

Common Pleas possesses the discretionary authority to

retusign any case between different judges of the

Cuyahoga County Court of Common Pleas. Cleveland v.

N.E. Ohio Regional Sewer Dist. (Sept. 14, 1989),

Cuyahoga App. No. 55709, 1989 Ohio App. LEXIS 3589.

Sce, also, Brickmmn & Sons, Inc. v. Natl. Ciry Bank, 106

Ohio St. 3d 30, 2005 Ohio 3559, 830 N.E.2d 1151;

Schuker v. Metcalf (1986), 22 Ohio St. 3d 33, 22 Ohia B.

27. 488 N.E.2d 210. Herein, Acacia 17 and Acacia 111

were transferred to Judge John P. O'Donnell by order of

the Acting Administrative Judge, Bileen A. Gallagher.

The transfer of the two cases was made pursuant to

Sup.R. 4(B) and Sup.R. 36. Thus, once again, Judge John

P. O'Donnell was [*3811 not patently and

unambiguously without jurisdiciion to preside 1***151

over Acacia 11 and Acacia 111, vis-a-vis the transfer of the

two pending aotions to the commercial docket as made

pursuant to Sup.R. 4(B) and Sup.R. 36.

[**P201 Carr has also failed to establish that he

possesses no other adequate remedy in the ordinary

course of the law. Upon the conclusion of Acacia lI and

Acacia 111, and the rendering of a final appealable order

as required by B.C. 2505.02, Carr possesses the right to
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raise the claim of improper assigrrment of a judge on

appeal. In fact, the Suprente Court of Ohio has held that a

claim of improper assignment of a judge must be raised

through a direct appeal and not through proltibition or

mandamus. SYate ex rel. Keith v. McMonagle, 106 Ohio

S1.3d 61, 2005 Ohio 3669, 831 N.E.2d 433; State ex rel.

Key v. Spicer, 91 Ohio St.3d 469, 2001 Ohio 98, 746

N.E. 1119; State ex rel. Berger v. MeMonagle (1983),

6 Ohio Si.3d 28, 6 Ohio B. 50, 451 N.E.2d 225, cert,

denied (1983), 464 US 1017, 78 L. Ed. 2d 723, 104 S.

Ct. 548. T7rus, Carr has failed to establish that he is

entitled to a writ of prohibition.

[**P21] Carr's request for a writ of rnandamus is

premised upon the clainr that he possesses a clear legal

right and that the respondents possess a clear legal duty to

remove [***161 Acacia 11 and Acacia III from the

commercial docket and return the cases to the docket of

Judge Nancy Margaret Russo. Carr's request for a writ of

rnandamus, however, is directly related to the request for

a writ of prohibition and the arguments that: (1) Acacia 11

and Acacia lII were improperly transferred to the

cotnmercial docket; and (2) that Judge John P. O'Donnell

patently and unambiguously lacks the necessary

jurisdiction to preside ovcr the transferred cases. Since

we have found that Acacia lI and Acacia lII were not

itnproperly transfened to the commercial docket and that
Judge John P. O'Donnell does possess the necessary

jurisdiction to preside over the two transferred cases, we

can only find that Carr's request for a writ of rnandamus

must fail. Carr has failed to establish that he possesses

mty clear legal right or that the respondents possess any

clear legal duty to remove Acacia 11 and Acacia III from

the conunercial docket and return the two cases to the

docket of Judge Nancy Margaret Russo. R.C. 2731.01;
State ex rel. Ney v. Niehaus (1987), 33 Ohio St.3d 118,

515 NE.2d 914; State ex rel. Middletown Bd. of Edn. v.

Butler Cty. Budget Comrn. (1987), 31 Ohio St. 3d 251, 31

OhioB. 455, 510 N.E.2d 383.

1**P221 [***171 It must also be noted that Carr,

through his request for a writ of matrdamus, acttrally

seeks a prohibitory injunetion to enjoin enforcement of

'femporary Rules 1.01 through 1.11 of ttae Rules of

Superintendence for the Courts of Ohio. Carr further

seeks a declaration that Temporary Rules 1.01 through

1.11 of the Rules of Superintendence for the Courts of

Ohio are not applicable to Acacia lI and Acacia lII. The

Supreme Court of Ohio has held that:
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1**P231 ""7n general, if the allegations of a complaint

for a writ of mandamus indicate that the real objects

sought are a declaratory judgment and a prohibitory

injunetion, the complaint does not state a cause of action

in ntandamus (*3821 and must be dismissed for want of

jurisdiction.""' State ex re1. PAillips v. 1.orain Cty. Bd of

Elections (2001), 93 Ohio St.3d 535, 537, 2001 Ohio

1627, 757 N.E.2d 319, quoting State ex rel. Grendell v.

Davidson (1999), 86 Ohio St.3d 629, 634, 1999 Ohio

130, 716 N.B.2d 704.* * *"[W]e must examine [relators ]

complaint 'to see whether it actually seeks to prevent,

rathcr than to compel, official action."' State ex rel.

Cunningham v. Amer Cunningham Co., L.P.A., 94 Ohio

St.3d 323, 324, 2002 Ohio 789, 762 N.E.2d 1012, quoting

State ex rel. Stamps v. Montgotnery Cty. Automatic Data

Psoce.ssing Bd_ (1989), 42 Ohio St.3d 164, 166, 538

N.E.2d 105.

[**1124( ( ***181 Herein, tbe real objectives of

Can's mandamus claim are: (1) a dectaratory judgment

that Temporary Rules 1.01 through 1.11 of the Rules of

Superintendence for the Courts of Ohio are not applicable

to Acacia 11 and Acacia l7I; and (2) a prohibitory

injunction that prevents Acacia 11 and Acacia III from

being transfened to the commercial docket of the
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Cuyahoga County Court of Common Pleas. 'fhus, we

lack jurisdiction over Carr's mandamus claim. State ex

reL Reese v. Cuyahoga C. Bd. of Etecttons, 115 Ohio

St.3d 126, 2007 Ohio 4588. 873 N.E.2d 1251; State ex

rel. Mackey v. Blackwell, 106 Ohio St.3d 261, 2005 Ohio

4789, 834 N.E.2d 346.

1**P251 Accordingly, we grant the respondents'

joint motion to dismiss Caa's complaint for a writ of

prohibition, a writ of mandamus, and peremptory writs of

prohibition and mandamus_ The sua sponte order of April

20, 2009, which granted an altemative writ of prohibition

with regard to further proceedings in Acacia 11 and

Aeacia III, is ordered vacated. Costs to Carr. It is further

ordered that the Clerk of the Eighth District Court of

Appeals serve notice of this judgment upon all parties as

required by Civ.R. 58(B).

Complaint dismissed.

LAItRY A. JONES, JUDGE

CHRISTINE (***191 T. MCMONAGLE, P.J., and

MARY J. BOYLF, 7., CONCURS
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08/15/2008 RICHARD P. GAMBINO

Signature of plan administrator Date Typed or printed name of individual signing as plan administrator

08J1512008 MICHAEL P. MONAHAN

Signature of empioyerlplan sponsor/DFE Date
Typed or printed name of individual signing as employer, plan

sponsor or DFE as applicable

For Paperwork Reduction Act Notice and 0MB Control Numbers, see the instructions for Form 5500.
v2 3

Form 5500 (2006)

3a Plan administrators name and address (ir same as plan sponsor, enter"Same") 3b Administrator's EIN

SAME . 3c Administrator's telephone number

4 If the name and/or EIN of the plan sponsor has changed since the last returnlreport filed for this plan, enter the
name, EIN and the plan number from the last return/report below:

Annual Return/Report of
Benefit PlanlE

Page 1 of ) 5

Official Use Only
OMB Nos. 1210 - 0110

1210-0089
2006

b EIN

c PN
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a Sponsor's name

Page 2 of 15

5 Preparer information (optional) a Narne (including firm name, if applicable) and address b EIN

c Telephone no.

6 Total number of participants at the beginning of the plan year
f rC nts as of the end of lhe pian year (welfare plans complete only lines 7a, 7b, 7e, and ld)

b ci aper o pa7 Num
a Active participants
b Retired or separated participants receiving benefits
c Other retired or separated parficipants entitled to future benefits
d Subtotal. Add Iines 7a, 7b, and 7c
o Deceased parlicipants whose beneficiaries are receiving or are entitled to recelve benefits
f Total. Add lines 7d and 70
g Number of participants with account balances as of the end of the plan year (only defined contribution plans

conlplete this item)
h Number of participants that terminated employment during the plan year with accrued benefits that were less

than 100% vested
I If any participant(s) separated from service with a deferred vested benefit, enter the number of separated

participants required to be reported on a Schedule SSA (Form 5500)
6 Benefits provided under the plan (complete 8a through 8e, as applicable)

7,559

a 5,100
• b 1,568
c 635
d 7,303
0 364
f
g

h

7,667

I 102

a qX Pension beneflts (check this box if the plan provides pension benefits and enter the applicable pension feature codes from the List
of Plan Characleristics Codes (printed in ttte instructions)):

1H 1G

b q 1Netfare benPfits (check this box if the plan provides welfare benefits and enter the appiicable welfare feature codes from the List

of Plan Characteristics Codes (printed in the instructions)):

9a Plan funding arrangement (check all that apply) 9b Plan benefit arrangement (check all that apply)
(1) qInsurance (1) q Insuranco

(2) q Section 412(i) insurance contracts (2) q Section 412(i) insurance contracts

(3) qx Trust (3) Dfl Trust
(4) q Generai assets of the sponsor (4) q General assets of the sponsor

10 Schedules attached (Check all applicable boxes and, where indicated, enter the number attached See instructions.)
a Pension Benefit Schedules b Financtal Schedules

(1) (] R (Retirement Plan Information) (1) qX H (Financial Information)

(2) q T (Qualified Pension Plan Coverage Information)
(2) q 1 (Financial lnformation - Small Plan)
(3) q A (Insurance Information)

If a Schedule'f is not attached because the plan is
relying on coverage testing information for a prior
year, enter thre year

(4) qX C (Service Provider Information)
(5) ^ D (DFEIParticipating Plan Information)
(6) q G (Financiai Transaction Schedules)

(3) Q B (Actuarial Information)

(4) q E (ESOP Annual Information)

(5) M/ SSA (Separated Vested participant Info(mation)

SCHEDULE B
(Form 5500) Actuarial Information 210-0110OMBNo!

Department of the Treasury This schedule is required to be filed under section 104 of the Employee
Internal Revenue Service Retirement Income Security Act of 1974, referred to aas ERISA, except 2006

6059 a) oftii l d (l cases, un er sec onwhen attached to Form 5500-EZ and, n a
Department of Labor the Internal Revenue Code, referred to as the Code. This Form is Open to Public

Employee Benefits Security Attach to Form 6500 or 5500•EZ if applicable. Inspection (except when
Administration See separate instructions. attached to Form 6500-F2)

Pension Benefit
Guaranty Corporation

For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006, and ending October 31, 2007
If an item does not apply, enter "NfA." Round off amounts to nearest dollar.
Caution: A penalty of $1,000 will be assessed for late filing of this report unless reasonable cause is established.
A Name of plan 8 Three digit 001

ELECTRICAL WORKERS PENSION PLAN LOCAL 103 LB.E.W. plan number
C Plan sponsofs name as shown on line 2a of Form 5500 or 5500-EZ D Employer ldentificagon

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW Number
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-somma P (N .#.
E Type of Plan: (1) EXI Multiemployer (2) q Single-ernployer (3) q Multiple-employer F q te0 or fewer participants

in prior plan year

Part I Baslc Information (To be completed by all plans)
1a Enter the actuarial valuation date: November 01, 2006

b Assets b(q) $658,212,954
(1) Current value of assets
(2) Actuarial value of assets for funding standard account b(2) $644,135,381

c (1) Accnred liability for plans using immediate gain methods c(1) $782,763,335
(2) Information for plans using spread gain methods:
(a) Unfunded liability for methods with bases q42 )(a)
(b) Accrued Iiabliity under entry age normal method c(2)(b)

(c) Normal cost under entry age normal method c(2)(c)
Staternent by Enrolled Actuary (see Instructions before signing):
To the best of my knowledge, the information supplied in this schedule and on the accompanying schedules, statements and
attachments, if any, is complete and accurate, and in my opinion each assumption used in combina6on, represents my best estimate of
anticipated experience under the plan. Furthermore, in the case of a plan other than a mulfiemployer plan, each assurnption used (a) is
reasonable (taking into account the experience of the plan and reasonable expectations) or (b) would, in the aggregate, result in a total

contribution equivalent to that which would be determined if each such assumption were reasonable; in the case of a multiemployer plan,

the assumptions used, in the aggregate, are reasonable (taking into account the experience of the plan and reasonable expectations),

08/14l2008

Signature of actuary Date

HALS.TEPFER G 0803918

Print or type name of actuary Most recent enrollment number

THE SAVITZ ORGANIZATION 617-663-4858
Firm Name Telephone number ( including area code)

275 GROVE STREET, SUITE 2400
NEWTON MA 02466

Address of the Firm
If the actuary has not fully reflected any regulation or ruling promulgated under the statute in completing this schedule.

check the box and see instructions q

td Information on current liabilities of the plan:
(1) Amount excluded from current liability attributable to pre-participation service (see instructions) d(1)

(2) "RPA'94" information:
(a) Current liability d(2)(a) $903,000,277

1 11(b) Expected increase In current liability due to benefits accruing during the plan year d(2)(b) ,5$25,34

(c) Current liability computed at highest allowable interest rate (see instructions)
(d) Expected release from "RPA'94" cunent Iiability for the plan year

(3) Expected plan dlsbursementsforthe plan year

d(2)(c)
d(2)(d)

d(3) $38,378,723

2 Operational information as of beginning of this plan year:
a Current value of the assets (see instructions) 2a $668,212,954

b "RPA'94" current liability: (1) No. of Persons (2) Vested Benefits (3) Total benefits

(1) For retired participants and beneficiaries receiving payments 183 3 $352,300,469 $352,300,469

(2) For terminated vested participants 569 $31,443,711 $31,443,711

(3) For active participants 5157 $408,074,046 $519,256,097

(4) Total 7559 $791,818,226 $903,000,277

c If the percentage resulting from dividing lirre 2a by line 2b(4), oolumn (3), is less than 70%,
%enter such percentage 2c

3 Contrihutions made to the plan for the plan year by employer(s) and employees:
(b) (c) (b) (o)

(a) Amount paid by Amount paid by (a) Amount paid by Amount paid by
Mo.-Day-Year employer employees Mo.-Day-Year employer employees

$41,540,786

3 Totals (b) $41,540,786 (c)

4 Quarterly contributions and liquidity shortfall(s):

a Plans other than multiemployer plans, enter funded current liability percentage for preceding 4a °!°
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year (see instructions)
b If line 4a is less than 100%, see instructions, and complete the following table as applicable:

Liquidity shortfall as of end of Quarter of this plan year
(1) i st (2) 2nd (3) 3rd

5 Actuarlal cost method used as the basis for this plan years funding standard account computation:

a q Attained age normal b(] Enlry age normal c q Accrued benefit (unit credit)

d q Aggregate a[] Frozen initial liability f q Individual level premium
r-i f

Page 4 of 15

(4) 4th

g q Individual aggregate h Other (spea y)
q Yes M NoI tias a change been made in funding method for this plan year?

j If line i is "Yes," was the chage made pursuant to Revenue Procedure 95-51 as modified by Revenue Procedure 98-10? OYes ONo

k If line i is "Yes," and line i is "No" enter the date of the ruling letter ( individual or class) approving the change in funding

method
6 Checklist of certain actuarial assumptions:

Ga 79%5 q N/Aa Interest rate for "RPA'94" current liability: .
qb Weighted average retirement age 6b 59 N/A

Pre-Retirement Post-Retirement

c Rates specified in ineurance or annuity contrad El N/A 6c q Yes ® No q Yes FXINo q N/A

d MorLltlfytablt'64.dii-for_ygluationputPRp.eg:
d(i) 9 9

( 1) Males d(2) 9 9
(2) Females

^ br'Ii ' m[ r trateiiN/Ae Valuahon iia ty e es

t Expense loading ^.AJ/A

6e
6f

7.50%
3.5"0

7.50%
%

q N/A

® N/A
Male Female

g Annual withdrawal rates:
(1)Age25 g(1) 0.00'(0 0.00%

00%(2) Age 40 g(2) 0.00% 0.
%e 55A3 g(3) 0.00% 0.00g( )

Scale [K N/Ah S l 6h % % 0 N/A
srya

i Estimated investment return on actuarial value of assets for the year ending on the valuation date 6i 6.5%

j Estimated investment return on current value of assets for the year ending on the valua6on data 6j 11.3%

7 New amortization bases established in the current plan year:
Charge/Credit

(1)7yp9'gfBase (2^t43!7 1B834 m (3)Amort'$4^553,919

2 ($3.093,373) ($282,266)

3 $7,148,324 $563,030

a Miscellaneous information:
a I( a waiver of a funding deficiency or an extension of an amortization period has been approved for this plan year, enter the date of the

ruling letter granting the approval
b If one or more alternativemethqds_or.ruleg (as listed in the instructions) were used for this planyear, enter the appropriate code in

accordance with the instructions 1
c Is the plan required to provide a Schedule of Active Participant Data? If "Yes," attach schedule. (see instructions) OYes ik] No

9 Funding standard account statement for this plan year:
Charges to funding standard account:

a Prior year funding deficiency, if any 9(a)

b Employer's normal cost for plan year as of valuation date
c Amortization charges as of valuation date: Outstanding Balance

9(b) $19,339,577

(1) All bases except funding waivers ($ $524,748,848 ) c(7) $57,248,120

(2) Funding waivers ($ ) c(2)
d Interest as applicable on lines 9a, gb, and 9c 9d $2.820,117

e Additional intetest charge due to late quarterly oontributions, if applicable 9e

f Additional funding charge from Part II, line 12u, if applicable FXI N/A 9f
9

0
407 814$79g Totai charges. Add lines 9a through 9f

Credits to funding standard account:

g ,,

h Prior year credit balance, if any 9h $148,426,804

i Employer contributions, Total from column (b) of line 3
Outstanding Balance

9i $41,540,786
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j Amortization credits as of valuation date ( $ $237,694,090 )
^k g14,Ot9,i39

k Interast as applicable to end of plan year on lines 9h, 9i, 9j
I Full funding limitation ( FFL) and credits

(1) ERISA FFL (accrued liability FFL) (1) $327,100,736

(2) "RPA'94" ovenide (90% current liability FFL) i(2) $135,772,247

(3) FFLcredit 1(3)
in (1) Walved funding deficiency m(l)

n TotaOltcredits Atld lines 9h through 9k, 91(4), 91(5), 9m(1), and 9m(2) 9n $240,853,508
$161,445,694Credit balance: If line 9n is greater than line 99, enter the difference 90 445,694

p Funding deficiency: If tine 9g is greater than line 9n, enter the difference 9p
Reconciliation account:

q Current years accumulated reconciliation acoount:

(1) Due to additional funding charges as of the beginning of the plan (1^

(2) Due to additional interest charges as of the beginning of the plan q(1)
year
(3) Due to waived funding defieienciest

(a) Reconcilia0on outstanding balance as of valuation date {1)

(b) Reconciliation amount. Line 9c(2) balance minus line 9q(3)(a) q(1)
(4) Total as of valuation date q(4)

10 CantribuGon necessary to avoid an accumulated funding deficiency. Enter the amount in line 9p
or the amount required under the aitemative funding standard account if applicable 10

11 Has a change been made in the actuanal assumptions for the current plan year? If "Yes;" see instructions D Yes N No

Part II Additional Information for Certain Plans Other Than Multiemployer Ptans
12 Additional required funding charge (see instructions):
a Enter "Gateway %." Divide line lb(2) by line id(2)(c) and multiply by 100.

If line 12a is at least 90 %, go to line 12u and enter -0-.
If line 12a is less than 80%, go to line 12b.
If line 12a is at least 80% (but less than 90%), see instructions and, if applicable, go 12a %
to line 12u and enter -6-. Otherwise, go to line 12b

b "RPA'94" current liability. Enter line ld(2)(a) 12b
c Adjusted vafue of assets (see instructions) 12a
d Funded current liability percentage. Divide line 12c by 12b and multiply by 100 12d %
a Unfunded current liability. Subtract line 12c from line 12b 12e
f Liabiity attributable to any unpredictable contingent event benefit 12f
g Outstanding balance of unfunded old liability 129
h Unfunded new liability. Subtract the total of lines 12f and 12g from line 12a. Enter -0- 12h

if negative.
i Unfunded new liability amount (`/o of line 12h) 121
j Unfunded old liability amount 12J
k Deficit reduction contribution. Add lines 12i, 12j, and ld(2)(b) 12k
I Net charges in funding standard account used to offset the deficit reduction 121

contribution. Enter a negative number if less than zero
m Unpredictable contingent event amount: 12m

(1) Benefits paid during year attributable to unpredictable contingent event m(1) 0
(2) Unfunded current liability percentage. Subtract the percentage on line 12d from m(2) %

100%
(3) Enter the product of lines 12m(1), 12m(2), and 12m(3) m(4)
(4) Amortization of all unpredictable contingent event liabilities m(5)
(5)"RPA'94" addltionai amount (see instructions) m(6)
(6)Enter the greatest of Ilnes 12m(3), 12m(4), or 12m(5) m(7)

Preliminary Calculation
n Preliminary additional funding charge: Enter the excess of line 12k over line 121 (if 12n

any), plus line 12m(6), adjusted to end of year with interest
o Contributions needed to increase current liability percentage to 100% (see 12o

instructions)
p Additional funding charge prior to adjustment: Enter the lesser of line 12n or 12o 12t
q Adjusted additional funding charge. ( % of line 12p) 12u
For Papenvork Reduction Act Notice and 0MB Control Numbers, see the instructlons for Form v2.3Schedule B (Form 550D)

5500 or5500EZ. 2006

SCHEDULEC Official Use Only
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(Form 5500)
Department of the Treasury
Internal Revenue Service

Department of Labor

Service Provider Information
This schedule is required to be filed under secUon 104 of the

Employee Retirement Income Security Act of 1974.
Emptoyee Benefite Security. Administration

Pension Benefit Guaraniy Cprporation File as an attachment to Form 5500.

For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006 and ending October 31, 2007
TA Name of ptan

ELECTRICAL WORKERS PENSION PLAN LOCAL 103 L13.E W.
C Plan sponsors name as shown on line 2a of Form 5500

JOINT BOARD OF TRUSTEES ELECTRICAt. WORKERS LOCAL 1031BEW

aervicgepde(g}(e) Gross salary or (t) Fees and (g) Nature of
allowances paid by plan commissions paid by plan (see instructions)

Part I Service Provider Information (see instructions)
1 Enter the total dollar amount of compensation paid by the plan to all persons, other than those listed befow, 1
who received campensation during the plan year: $1,084,223

2 On the first item below list the contract administrator, if any, as defined in the instructions. On the other items, list service providars in
descending order of the compensation they received for the services rendered during the plan year. List only the top 40. 103-12 lEs
should enter N/A in columns ( c) and (d).

(a) Name
(b) Employer identification number (see

instrudions)

ENTRUST CAPITAL, INC. 13-3933026

Page 6 oC 15

B hree digit
plan number

001

D Ernpioyer ldentification
Number

(c) Official plan position

INVESTMENT ADVISOR

(d) Relationship to employer, employee organization, (e) Gross salary or (f) Fees and ( g) Nature of seryicg code{s)
or person known to be a party-in-interest allowances paid by plan commissions paid by plan (see instructions)

NONE $458,320

(a) Name
(b) Employer identification number (see

instructions)

OMB No. 1210 - 0110
2006

This Form is Open to
Public Inspection

20

(c) Official plan position

PACIFIC INVESTMENT 95-2632339

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

NONE

(a) Name

INVESTMENT ADVISOR

(f) Fees and (g) Nature of servicecprle.je)
commissions paid by plan (see instructions)

$415,632 20

(c) Official plan position

INVESTMENT ADVISOR

(b) Employer identification number (see
instructions)

©OSTON COMPANY 04-3404987

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

LSVINTERNATIONAL

$385,451

(b) Employer identification number (see
instmctions)

23-2772200

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

LSV ASSET MANAGEMENT

$332,583

(b) Employer identification number (see
instructions)

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

24

(c) Official pian position

INVESTMENT ADVISOR

(e) Gross salary or (f) Foes and (g) Nature of serv_ice codeLej
allowances paid by pian commissions paid by plan (see instructions)

23-2772200

Zg

(c) Official plan position

INVESTMENT ADVISOR

(e) Gross salary or (f) Fees and (g) Nature of servica-eodglsj
allowances paid by plan commissions paid by plan (see instructions)

NONE $305,822
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(b) Eniployer identification number (see
instructions)

24

(a) Name

INTERCONTINENTAL 04-3613055

(d) Relationship to employer, employee organization, (a) Gross satary or
or person known to be a party-in-interest aliowances paid by plan

NONE

(a) Name

CAPITAL MGMT ASSOCIATES 32-0005556

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

NONE

(a) Name

Page 7 of 15

(c) Official plan positinn

INVESTMENT ADVISOR

(f) Fees and (g) Nature of saryicero^els)
commissions paid by plan (see instructions)

$249,999

(b) Employer identification number (see
instructions)

20

(c) Official plan position

INVESTMENT ADVISOR

(f) Fees and (g) Natura of 5ervice yodejsl
commissions paid by plan (see instructions)

$231,668

(b) Employer identification number (see
instructions)

2Q

(c) Official plan position

INVESTMENT ADVISORASB CAPTIAL MANAGEMENT 52-2288019

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-Interest allowances paid by plan

NONE

(a) Name

MDT ADVISERS 94-3267050

(d) Relationship to employer, employee organizatfon, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

NONE

(a) Name

AMALGAMATED BANK 13-4920330

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

NONE

(a) Name

RIVER ROAD 43-2076925

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

NONE

(f) Fees and (g) Nature of serv_jca code(sl
commissions paid by plan (see instructions)

$177,903

(b) Employer identification number (see
instructions)

20

(c) Official plan position

INVESTMENT ADVISOR

(f) Fees and (g) Nature of service cgde(s)
cornmissions paid by plan (see instructions)

$96,202

(b) Employer identification number (see
instructions)

20

(c) Official plan position

INVESTMENT ADVISOR

(f) Fees and (g) Nature of service..rndeAs)
commissions paid by plan (see instrudlons)

$87,877

(b) Employer identification number (see
instructions)

20

(c) Official plan position

INVESTMENT ADVISOR

(f) Fees and (g) Nature of servi;:q-qode(y)
commissions paid by plan ( see instructions)

$84.363 20

(b) Employer identi8cation number (see (c) Official plan position(a) Name instructions)
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OELAWARECOMPANY

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

MARCO CONSULTING

23-2859590

Page 8 of 15

INVESTMENT ADVISOR
(e) Gross salary or (f) Fees and (g) Nature of §.ervic^oda(s)

allowances paid by plan wmmissions paid by plan (see instructions)

$83,600

(b) Employer identification number (see
instructions)

04-3555078

20

(c) Official plan position

INVESTMENT ADVISOR

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

OAVID W. HEALEY AND ASSOCIATES

(o) Gross salary or (f) Fees and (g) Nature of sgryice_cpde161
aliowances paid by plan commissions paid by plan (see instructions)

$50,000

(b) Employer identification number (see
instructions)

75-3102874

20

(c) Official plan position

ATTORNEY

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

CLARK CONSUCrING

{e) Gross salary or (f) Fees and (g) Nature of sei•_v'r̂ca code[s^
allowances paid by plart commissions paid by plan (see instrucSons)

$40,549

(b) Employer identification number (see
instmctions)

52-2103928

22

(c) Official plan position

ACTUARY

(d) Relationship to employer, employee organ(zation,
or person known to be a party-in-interest

NONE

(a) Name

SAVITZ ORGANIZTION OF MA, INC.

(e) Gross salary or (f) Fees and (g) Nature of serv_iciecode s)
allowances paid by plan commissions paid by plan (see instructions)

$30,000

(b) Empioyer identification number (see
instructions)

26-1371674

11

(c) Official plan position

ACTUARY

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

VITALE CATURANO & COMPENAY

(e) Gross salary or (f) Fees and (g) Nature of service code(s)
allowances paid by plan commissions paid by plan (seeinstructions)

$15,000

(b) Employer identification number (see
instructions)

04-2775195

11

(c) Official plan position

ACCOUNTANT

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

NONE

(a) Name

s^rvice cqdo(s)(e) Gross salary or (f) Fees and (g) Nature of
allowances paid by plan commissions paid by plan (see instructions)

$6,650

(b) Employer identification number (see
instructions)

(c) Official plan position

CONTRACT ADMINISTRATOR

(d) Relationship to employer, employee organization, (e) Gross salary or (f) Fees and ( g) Nature of serqice code(s7
or person known to be a par[y-in-interest allowances paid by plan commissions paid by plan (see instructions)
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(b) Employer identification number (see
instructions)

12

(a) Name

RICHARD GAMOINO 04-2775196

(d) Relationship to employer, employee organization,
or person known to be a party-in-interest

Page 9 of 15

(c) Official plan position

EMPLOYEE

(e) Gross salary or (f) Fees and (g) Nature of se vLicecode{s)
allowances paid by plan commisslons paid by plan (see instructions)

EMPLOYEE $35,620

(a) Name
(b) Employer identification number (see

instructions)

KAREN MARTELL 04-6063734

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

EMPLOYEE $43,207

(a) Name

iQ

(o) Official plan position

EMPLOYEE

(f) Fees and (g) Nature of imrvice cqde(s)
commissions paid by plan (see instructions)

24

(c) Official plan position

EMPLOYEE

(b) Employer identification number (see
instructions)

LAUREN SHEEHAN 04-6063734

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

EMPLOYEE $7,962

(a) Name

HEA7HER THORNE 04-6063734

(d) Relationship to employer, employee organization, (e) Gross satary or
or person known to be a party-in-interest allowances paid by plan

(f) Fees and (g) Nature of serfice codeN)
commissions paid by plan (see instructions)

24

(b) Employer identification number (see
instructions)

EMPLOYEE $7,396

(a) Name

KATHY LYNCH 04-6063734

(d) Relatlonship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

(c) Official plan position

EMPLOYEE

(f) Fees and (g) Nature of srvice code(s)
commisslons paid by plan (see instructions)

24

(b) Employer identification number (see
instructions)

EMPLOYEE $21.678

(a) Name

(c) Official plan posi6on

EMPLOYEE

(f) Fees and (g) Nature of s rvi v code s
commissions paid by plan (see instructions)

24

(c) Official plan posifion

EMPLOYEE

(b) Employer identification number (see
instructions)

EILEEN MCDERMOTT 04-6063734

(d) Relationship to employer, employee organization, (e) Gross salary or
or person known to be a party-in-interest allowances paid by plan

EMPLOYEE $9,109

(f) Fees and (g) Nature of strvic code s
commissians paid by plan (see instructions)

24

(a) Name (b) Employer identification number (see (c) Official plan position
instructions)
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KASEY FLAHERTY 04-6063734
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EMPLOYEE

(d) Relationstrip to employer, employee organization, (e) Gross salary or ( f) Fees and (g) Nature of $o^ecode(s)
or person known to be a party-in-interest allowances paid by plan commissions paid by plan (see instructions)

EMPLOYEE $7,881

(a) Name
(b) Employer identification number (see

instructions)

24

(c) Official plan position

KATHY ROMAN 04-6063734 EMPLOYEE

(d) Relationship to employer, employee organization, (e) Gross saiary or (f) Fees and (g) Nature of serviep Eopg(s)
or persori known to be a party-in-interest allowances paid by plan comrnisslons paid by plan (see instructions)

EMPLOYEE $8,983 2d

Part 11 Termination Information on Accountants and Enrolled Actuaries (see instructions)

(a) Name VITALE CATURANO & COMPANY LTD (b) EIN 042775195
(c) Position AUDITOR
(d) Address 80 CITY SQUARE

BOSTON MA 02129-3742
(e) Telephone No. 617-912-0000
Explanation CHANGE IN PLAN AUDITOR FOR EXPERTISE
For Papenvork Reduction Act Notice and OMB Control Numbers, see the instructiens for Form Schedule C(Fotm 5500)
5500. v2.3 2006

(FomD5500p DFE/Participating Plan OMBNo!121D 0110
Department of the Treasury r 2006
InlernalRevenueService In1OrnlatiQn ThisFomisOpento

Department of Labor This schedule is required to be filed under section 104 of the Public Inspection
Employee Benefits Security Administration Employee Retirement Income Security Act of 1974 (ERISA).

File as an attachment to Form 5500.
For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006, and ending October 31, 2007
A Name of plan or DFE B Three-digit . 001

ELECTRICAL WORKERS PENSION PLAN LOCAL 103I.8.E.W. plan number
C Plan sponsor's name as shown on line 2a of Form 5500 D Employer identification

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW Number 5^
C % ffv .

Part i- Informa5on on interests in MTIAs, CCTs, PSAs, and 103-12 lEs (to be completed by plans and DFEs)

(a) Name of MTIA, CCT, PSA, or 103-121E IBEW NECA EQUITY INDEX FUND

(b) Name of sponsor of entity listed in (a) CHEVY CHASE TRUST COMPANY

(c) EiN-PN 522037618007 (d) EnSfy,Code C
(e) Dollar value of interest in MTIA, CCT, PSA, $58,408,688

or 103-121E at end of year (see instructions)

Part ii Information on Participating Plans (to be completed by DFEs)

(a) Name of MTIA, CCT, PSA, or 103-121E LSV INTL VALUE EQUITY TRUST

(b) Name of sponsor of entity listed in (a) LSV ASSET MANAGEMENT

(c) EIN-PN 200726879001 ( d) Entit _
Code C (a) Dollar value of interest in MTIA, CCT, PSA, $41 987 610

-y or 103-121E at end of year (see instrudions)

Part II Infomation on Participating Plans (to be completed by DFEs)

(a) Name of MTIA. CCT, PSA, or 103-121E INTL ALPHA SELECT SL FUND

(b) Name of sponsor of entity listed in (a) STATE STREET BANK & TRUST CO
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(c) EIN-PN 040025081196 (d) Eptity,.q,ode C
, , ,o ar va ue o n eres n

(Q) or 103-t21E at end of year (see instructions) $40,743,342

Part II Information on Participating Plans (to be completed by DFEa)

(a) Name of MTIA, CC,T, PSA, or 103-121E AFL-CIO BUILDING INVESTMENT TRUST

(b) Name of sponsor of entity listed in (a) MERCANTILE-SAFE DEPOSIT & TRUST CO

(c) EIN-PN 526328901001 (d) Entity_Cqde C (a) Dollar value of interest in MTIA, CCT, PSA, $39,561,869
or 103-121E at end of year (see instructions)

Part il Information on Participating Plans (to be completed by DFEs)

(a) Name of MTIA, CCT, PSA, or 103-121E 18EW NECA STABLE VAL POOLED INV FD

(b) Name of sponsor of entity listed in (a) US TRUST COMPANY, N.A.

(c) EIN-PN 936223188002 (
d) Entity Code C (o) Dollar value of interost in MTIA, CCT, PSA, $33.194,399

or 103-121E at end of year (see instructions)

Part II Information on Participating Plans (to be completed by DFEs)

{a) Name of MTIA, CCT, PSA, or 103-121E EB REAL ESTATE FUND

(b) Name of sponsor of entity listed in (a) CHEVY CIiASE TRUST COMPANY

(c) FIN-PN 526257033006 (d) Entity Code C (e) Dollar value of interest in MTIA, CCT, PSA, $16,288,752
or 103-121E at end of year (see instructions)

Part il Information on Participating Plans (to be completed by DFEs)

(a) Name of MTIA, CCT, PSA, or 103-121E MULTI-EMPLOYER PROPERTY TRUST

(b) Name of sponsor of entity listed in (a) NEW TOWER TRUST COMPANY

(c) EIN-PN 526218800001 (d) Entity Code C (o) Dollar value of interest in MTIA, CCT, PSA, $13,472,640
or 103-121E at end of year (see instructioris)

Part 11 Information on Participating Plans (to be completed by DFEs)

(a) Name of MTIA, CCT, PSA, or 103-121E LONGVIEW ULTRA 1 CONSTRUCTION LN ED

(b) Name of sponsor of entity listed in (a) AMALGAMATED BANK TRUST DEPT

(c) EIN-PN 134920330006 (d) E,nti}y_Code C (o) Doitar value of intemst in MTIA, CCT, PSA, $11.694.476
or 103-121E at end of year (see instructions)

I'age I I of 15

Part 11 information an Participating Plans (to be completed by DFEs)

(a) Plan Name

(b) Name of plan sponsor (c) EIN-PN -

For Paperwork Reduction Act Notice and OMB Control Numbers, see the instructions for Form Schedule D(Fonn 5500)
5500. v2.3 2006

SCHEDULEH Official Use Only
(Form 5500) Financial Information OMBNo.1210-011D

Department of the Treasury This schedule is required to be ftled under section 104 of the Employee
Internal Revenue Service Retirement Income Security Act of 1974 (ERISA) and section 6058(a) of the 2006

------ Internal Revenue Code (the Code).
Department of Labor

Employee Benefits Security
Administration

File as an attachment to Form 5500.

MTIA CCT PSAll t iD l f i t

This Form is Open to
Public Inspection

Pension Benefit
Guaranty Corporation
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For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006, and ending October 31, 2007
A Name of plan B Three digit 001

ELECTRICAL WORKERS PENSION PLAN LOCAL 103 LB.E.W. plan number
C Plan sponsors name as shown on line 2a of Form 5500 or 5500-EZ D Employer Identification

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW Number
E

Part I Asset and Liability Statement
I Current value of plan assets and liabilities at the beginning and end of the plan year. Combine the value of plan assets held in more

than one trust. Report the value of the plan's interest in a commingled fund containing the assets of more than one plan on a line-by-
line basis unless the value is reportable on lines c(9) through c(14). Do not enter the value of that portion of an insurance contract
which guarantees, during this pian year, to pay a specific dollar benefit at a future date. Round off amounts to the nearest dollar-
DFEs do not complete lines tb(1), lb(2), ic(8), 19, 1h, ti, and, except for master trust investment accounts, also do not complete lines
1d and te. See lnstructions.

Assets

a Total noninterest-bearing cash
b Receivables (less allowance for doubtful accounts):

(1) Employer cdntributlons
(2) Participant contributions
(3) Other

c General investments:
(1) Interest-bearing cash (incl. money market accounts and certificates of deposit)
(2) V.S. Government securities
(3) Corporate debt instruments (other than employer securities):

(A) Preferred
(B) All other

(4) Corporate stocks (other than amplayer securities):
(A) Preferred
(B) Common

(5) Partnership(ointventure interests

(6) Real Estate (other than employer real property)
(7) Loans (other than to participants)
(8) Participant loans
(9) Value of interest in common/coilective trusts
(10) Value of interest in pooled separate accounts
(11) Value of interest in master trust investment accounts
(12) Value of interest in 103-12 investment entities
(13) Value of interest in registered investment aompanies (e.g., mutuai funds)
(14) Value of funds held in insurance co. general account (unallocated contracts)
(15) Other

d Employer-related investments:
(1) Employer securities
(2) Employer real property

e Buildings and other property used in plan operation
f Total assets (add all amounts in lines 1 a through le)

Liabilities
g Benefit claims payable
h Operating payables
i Acquisition indebtedness
j Other liabilities
k Total liabilities (add all amounts in lines 1g through 1j)

Net Assets
I Net assets (subtract line 1k from line 1f)

(a) Beginning (b) End of Yearof Year
a $2,142,499 $380,374

b(1) $4,252,988 $5,485,524
b(2)
b(3) $6,563,151 $23,912,646

c(1) $81,013,960 $115,397,378
c(2) $103,672,936 $8,839,396

c(3)A
c(3)B $15,405,312 $154,082,166

c(4)A
c(4)B $147,823,684 $125,253,279
c(S) $74,587,984 $73,834,290
c(6)

c(7)
c(8)

C(9) $218,713,776 $255,351,776
c(10)
c(i 1)
c(12)
c(13) $21,822,660 $22,930,760
c(14)
c(15) $70,139,255 $128,453,068

d(1)
d(2)

e
f $746,138,205 $913,920,657

9
h $586,263 $764,987

$15,453,714 $52,975,741
$71,883,274 $112,664,337

k $87,925,251 $166,405,065

$658,212,954 $747,515,592

Part ii Income and Expense Statement
2 Plan income, expenses, and changes in net assets for the year. Include all income and expenses of the plan, including any trust(s) or

separately maintained fund(s) and any paymentslreceipts to/from insurance carriers. Round off amounts to the nearest dollar. DFEs
do not complete lines 2a, 2b(1)(E). 2e, 2r, and 2g.

Income (a) Amount (b) Total
a ContribuGons

(1) Received or receivable in cash from: (A) Empioyers a(1)(A) $41,540,786
(B) Participants a(1)(B)
(C) Others (including rollovers) a(1)(C)

(2) Noncash contributions a(2)
(3) Total contributions. Add lines

b Earnings on investments:
2a(1)(A), (B), (C), and line 2a(2) a(3) $41,540,786

{7) Interest:

(A) Interest-bearing cash (including money market accounts and certificates of
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deposit)
(B) U.S. Government securities
(C) Corporate debt instruments
(0) Loans (other than to participants)
(E) Participant loans
(F) Other
(G) Total interest. Add lines 2b(l)(A) lhrough (F)

(2) Dividends (A) Preferred stock
(B) Common stock
(C) Total dividends. Add lines 2b(2)(A) and (8)

(3) Rents
(4) Net gain (loss) on sale of assests: (A) Aggregate proceeds

(B) Aggregate carrying amount (see instructions)
(C) Subtract line 2b(4)(B) from line 2b(4)(A)

(5) Unrealized appreciation (depreciation) of assets: (A) Real Estate
(B) Other
(C) Total unrealized appreciation of assets, Add lines 2b(6)(A) and (B)

(6) Net investment gain (loss) from common/eo11ec6ve trusts
(7) Net investment gain (loss) from pooled separate accounts
(8) Net investment gain (loss) from master irust investment accounts
(9) Net investment gain (loss) from 103-12 investment entities
(10) Net investment gain (loss) from registered investment companies (e-g-, mutual
funds)

c Other Income

d Total income. Add all income amounts in column (b) and enter total
Expenses

e Benefit payment and payments to provide benefits:
(1) Directly to participants or beneficiaries, including direct rollovers
(2) To insurance carriers for the provision of benefits
(3) Other
(4) Total benefit payments. Add lines 2e(1) through (3)

f Corrective distributions (see instructions)
g Certain deemed distributions of participant loans (see instructions)
h Interest expense
i Administrative expenses: (1) Professional fees

(2) Contract administrator fees
(3) Investment advisory and management fees
(4) Other
(5) Total administrative expenses. Add lines 2i(1) through (4)

j Total expenses. Add all expense amounts in column (b) and enter total
Net Income and Reconciliation

k Net income (loss) (subtract line 2j from line 2d)
I Transfers of assets

(1) To this plan
(2) From this plan

b(1)(A)
b(1)(B)
b(1)(C)
b(1)(D)
b(1)(E)

b(1)(F)
b(1)(G)
b(2)(A)
b(2)(B)
b(2)(C)
b(3)

b(4)(A)
b(4)(B)
b(4)(C)
b(5)(A)
b(5)(B)
b(6)(C)
b(6)
b(7)
b(8)
b(g)

b(10)

c
d

e(1)

e(2)
e(3)
e(4)

9
h

1(1)
i(2)

i(3)
1(4)
i(5)

1
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$8,298,981

$8,298,981

$4,638,888
$4,638,888

$76,227,221

$170,341
$130,876,217

$37,295,901

$37,295,901

$92,199

$3,633,107
$552,372

$4,277,678
$41,573,579

$89,302,638

Part 111 Accountant's Opinion
3 The opinion of an independent qualified public accountant for this plan is (see instructions):
a Attached to this Form 5500 and the opinion is &nash; (1) Dd UnqualWied 2 q Qualified (3) q Disclaimer (4) q Adverse
b Not attached because:

(1) q the Form 5500 is filed for a CCT, PSA, or MTIA
(2) q the opinion will be attached to the next Form 5500 pursuant to 29 CFR 2520.104-50

c Check this box if the accountant performed a limited scope audit pursuant to 29 CFR 2520.103-8 andlor 2520.103-12(d) q
d If an aocountant's opinion is attached, enter the name and EIN of the accountant (or accounting firm)

MCGLADREY 8 PULLEN, LLP 42-0714325

Part IV Transactions During Plan Year
4 CCTS and PSAs do not complete Part IV. MTfAs, 103-12 IEs, and GIAs do not complete 4a, 4e, 4f, 49, 4h, 4k, or 5. 103-12 IEs also do

not complete 4j.
During the plan year: Yes No Amount

a Did the employer fail to transmit to the plan any participant contributions within the maximum time
period described in 29 CFR 2510.3-102? (see instructions) a q Yes 19 No

b Were any loans by the plan or fixed income obligations due the plan in default as of the close of plan
year or classified during the year as uncollectible? Disregard participant loans secured by b q Yes ® No
participant's account bafance. (Attach Schedule G(Form 5500) Part I if "Yes" is checked)

c Were any leases to which the plan was a party in default or clessifled during the year as c
q Yes ® Nouncollectible? (Attach Schedule G(Form 5500) Part II if "Yes" is checked)

d d q Yes ^NaDid the plan engage in any nonexempt transaction with any party-in-interest? (Attach Schedule G
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(Form 5500) Part III if "Yes" is checked)
o Was this plan covarad by a fidelity bond? e qX Yes q No $10,000,000
f Did the plan have a loss, whether or not reimbursed by the plan's fidelity bond, that was caused by f^ Yes © No

fraud or dishonesty?
g Did the plan hold any assets whose current value was neither readily determinable on an gEl Yes [K No

established market nor set by an independent third party appraiser?
h Did the plan receive any noncash contributions whose vaiue was neiiher readlly determinable on an hEl Yes [K No

established market nor set by an independent third party appraiser?
i Did the plan have assets held for investment? (Attach schedule(s) of assets If "Yes" is checked, and I DO Yes

q Nosee instructions for format requirements)
j Were any plan transactions or series of transactions in excess of 5% of the current value of plan

assets? (Attach schedule of transactions if "Yes" is checked, and see instructions for format
requirements)

j FxlYes q No

k Were all the plan assets either distributed to participants or beneficiaries, transferred to another plan k[]Yes ® No
or brought under the control of the PBGC?

5a Has a resolution to terminate the plan been ado ted durin the plan year or any prior plan year? If yes, enter the amount of any plan
assets that reverted to the employer this year I Yes ^No Amount

5b If, during this plan year, any assets or liabilities were trensferred from this plan to another plan(s), Identify the plan(s) to which assets
or liabilities were transferred. (See instructions).
5b(t) Name of plan(s) Sb(2) EIN(s) 5b(3) PN(s)

For Paperwork Reduction Act Notice and OMB Control Numbers, see the Instructions for Form Schedule H(Forrn 5500)
5500. v2.3 2006

_
Department of Labor Employee Retirement Security Act of 1974 (ERISA) and section 6058(a) of the 2006

Employee Benefits Security Intemai Revenue Code (the Code). This Form is
Administration File as an Attachrnent to Form 5500. Open to Public

Pension Benefit Guaranty Corporation Inspection
For the calendar plan year 2006 or fiscal plan year beginning Noveniber 01, 2006 and ending October 31, 2007
A Name ofplan B Three-digit 001

ELECTRICAL WORKERS PENSION PLAN LOCAL 1031.B.E.W. plan number
C Plan sponsors name as shown on line 2a of Form 5500 or 5500-EZ D Emplo er ldentiffeation Number

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103IBEW E^ ( IM
Part I Distributions

AII references to distributfons relate only to payments of bene8ts during the plan year.
1 Total value of distributions paid in property other than in cash, annuity contracts, or publicly traded 1

employer securities

2 Enter the EIN(s) of payor(s) who paid benefits on behalf of the plan to panicipants or beneflciaries
during the year (if more than two, enter EINs of the two payors who paid the greatest dollar
amounts of benefits).

Profit-sharing plans, ESOPs, and stock bonus plans, skip line 3.
3 Number of participants (living or deceased) whose benefits were distributed in a single sum, 3

during the plan year
Part 11 Funding Information (if the plan is not subject to the minimum funding requirements of section 412 of the Internal

Revenue Code or ERISA section 302, skip this Part)
4 Is the plan administrator making an election under Code section 412(c)(8) or ERISA section 302(c)(6)? 11 Yes El No 21 NIA

If the plan is a defined benefit plan, go to line 7.
5 If a waiver of the minimum funding standard for a prior year is being amortized in this plan year, see instructions, and enter the date

of the ruling letter granting the weiver.
If you completed tine 5, complete lines 3, 9, and 10 of Schedule B and do not complete the remainder of this schedule.

6 a Enter the minimum requiretl contribution for this plan year 6a
b Enter the amount contributed by the ampioyer to the plan for this plan year 6b
c Subtract the amount in line 6b from the amount in line 6a. Enter the result (enter a minus sign to

the left of a negative amount)
If you completed line 6c, do not completa the remainder of this schedule 6c

Schedule R Official Use
(Form5500) Retirement Plan Information OMBN

Only
o.1210Depanment of the Treasury

Internai Revenue Service This schedule is required to be filed under sections 104 and 4065 of the -0110

7 If a change in actuarial cost method was made for this plan year pursuant to a revenue procedure F-I Yes El No ® N/A
providing automatic approval for the change, does the plan sponsor or plan administrator agree
with the change?

Part III Amendments



, tnstant View - FreeERISA Page 15 of 15

8 If this is a defined benefit pension plan, were any amendments adopted during this plan year that © increase El No
increased or decreasetl the value of benefts7 If yes, check ttie appropriate box(es). If no, check
the "Nd" box. (see instructions)

Part IV Coverage (See instructions.)
9 Check the box for the test this plan used to satisfy the coverage requirements q the ratio percentage test

0 average benefit test
For Paperwork Raduction Act Notice and OMB Control Numbors, aee the instructions for Form 5500. v8.2 Schedule R (Form
5500)4008
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Christopher J. Keller (CK-2347)
Alan I. Ellman (AE-7347)
Stefanie J. Sundel (SS-8168)
LABA'CON SUCI-IAROW LLP
140 I3roadway
New York, New York 10005
Telephone: (212) 907-0700
Pacsiinile: (212) 818-0477

A ttorneys.for F_lectrical Workers
Pension Farnd, Loca1103, LB.F.W. and
Proposed Lead Counselfor the Class

UNITED STATES DISTRICT COURT
SOITI'HERN DISTRICT OF NEW YORK

SAFRON CAPITAL CORPORATION,
Individually and On Behalf of All Others Similarly
Situated,

Plaintiff,
vs.

CHESAPEAKE ENERGY CORPORATION,
AUI3REY K. MCCLENDON, MARCUS C.
ROWLAND, MICHAEL A. JOHNSON,
RICHARD K. DAVIDSON, FRANK A.
KEATING, BREENE M. KERR, CHARLES T.
MAXWELL, MERRILL A. MILLER, JR.,
DONALD L. NICKLES, FREDERICK B.
WHITTEMORE, UBS INVESTMENT BANK,
ABN AMRO, BANC OF AMERICA
SECURITIES LLC and WELLS FARGO
SECURITIES,

Electronically Filed

Civil Action No. 1:09-cv-01826-LTS

Judge Laura T. Swain
Mag. Judge Kevin Nathaniel Fox

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
THE MO'IION OF ELECTRICAL WORKERS PENSION FUND,

LOCAL 103, I.B.E.W. FOR APPOINTMENT AS
LEAD I'LAINTIFF AND APPROVAL OF SELECTION OF LEAD COUNSEL



Class member Electrical Workers Pension Fund, Local 103, I.B.E.W. ("Local 103")

i-espectfully submits this Memorandum of Law in support of its motion, pursuant to Section

27(a)(3) of the Securities Act of 1933 (the "Securities Act"), 15 U.S.C. § 77z- I (a)(3), as

amended by the Private Securities Litigation Reform Act of 1995 (the °PSLRA"), for an order:

(i) appointing Local 103 as Lead Plaintiff of a class of all persons or entities who purchased the

stock of Chesapeake Energy Company ("Chesapeake" or the "Company"); (ii) approving Local

103's selection of Labaton Sucharow LLP ("Labaton Sucharow") as Lead Counsel for the class;

and (iii) granting such other and further relief as the Court may deem just and proper.

PRELIMINARY STATEMF,NT

This case alleges that Cliesapeake, certain of its officers and directors, and the

underwriters of its July 15, 2008 secondary public offering (the "Offering") (collectively,

"Defendants") violated the federal securities laws by issuing materially false and misleading

statements conceming, inter alla, key information about the Company's natural gas hedging

contracts. The above-captioned action (the "Action") is brought on behalf of all persons who

purchased Chesapeake eonimon stock in the Offering (the "Class").

Pursuant to the PSLIZA, the Court should appoint the "most adequate plaintiff' to serve

as Lead Plaintiff in the action. 15 U.S.C. § 77z-1(a)(3)(B)(i). In that regard, the Court should

determine which movant has the "largest financial interest" in the relief sought by the Class in

this litigation and has made a prirna facie showing that it is an adequate class representative

under Rule 23 of the Federal Rules of Civil Procedure. 15 U.S.C. § 77z-l(a)(3)(B)(iii)(I).

14aving suffered losses totaling approximately $26,807 as a result of its investment in

Chesapeake common stock, Local 103 believes it has suffered the largest financial loss of any

other movant seeking appointment as lead plaintiff in the Action and, as such, has the largest



financial interest in the outcome of this litigation and otherwise meets the applicable

requirements of Rule 23 of the Federal Rules of Procedure ("Rule 23"). .See Certification and

Loss Analysis, Exs. A and B to the accompanying Declaration of Alan 1. Ellman ("Ellman

Dccl.").

Local 103 also satisfies the adequacy and typicality requirements of Rule 23, as discussed

infra. Local 103 is a sophisticated institutional investor who stands in the shoes of all other class

members aud is ready and able to spearhead this litigation in the best interests of the class.

Indeed, the PSLRA's legislative history shows that Local 103 is precisely the type of

sophisticated institutional investor whose participation in securities class actions the PSLRA was

nieant to foster. In short, Local 103 is the "most adequate plaintiff".md should be appointed

Lead Plaintiff.

Pursuant to 15 U.S.C. § 77z-1(a)(3)(B)(v), the Lead Plaintiff shall select and retain

counsel to represent the class, subject to court approval. Local 103's selection of Labaton

Sucharow as Lead Counsel should be approved because, as demonstrated below, the firm has

successfully litigated securities class actions for decades and has the requisite experience and

resources to prosecute this Action.

STATEMENT OF FACTS

Chesapeake is the third largest independent producer of natural gas in the U.S.

Chespeake's strategy is focused on discovering, acquiring and developing conventional and

urreonventional natural gas reserves in the U.S., cast of the Rocky Mountains. On Jul y 15, 2008,

Chesapeake completed a secondary public offering of 28.75 million shares of common stock at

$57.25 per share (including the underwriters' 3.75 million share overallotment), receiving

approximately $1.65 billion in gross proceeds, with net proceeds of $1.59 billion (after

-2-



underwriting and other costs). The registration statement and prospectus (collectively, the

"Registration Statement") filed with the Securities and Bxchange Commission in connection

with the Offering failed to disclose numerous facts whicli were required to be stated therein,

including:

(a) That the Company's exposure to natural gas price declines had not been adequately

limited by the hedging actions the Contpany had undertaken prior to the Offering, including its

decision to increase its hedge position from 20 percent to 80 percent of its production, as a

growing proportion of the hedging agreements on Chesapeake's 2009 production contained so-

called "knockout" provisions that eliminated the counter-party's financial obligation once the

price of natural gas fell below a certain benchmark;

(b) Though the Company disclosed it had entered into hedging contracts to protect its

production from falling prices, the Registration Statement failed to disclose that a significant

proportion of these corrtracts had been made with one of the underwriters in the Offering,

Lelnnan Brothers, but based on Lehinan Brothers' rapidly declining financial condition, Lelunan

Brothers would be unable to fulfill its financial commitn7ent-rendering Chesapeake's

"proteetion" nieaningless;

(c) In the months leading up to the Offering, Chesapeake's aggressive hedging activities

(and those of certain of the underwriter defendants) had been significantly running up the price

of natural gas and Chesapeake's stock price, which moves in tandem with natural gas prices;

(d) That Chesapeake's "land men", i.e., lease brokers, had been aggressively bidding up

the prices Chesapeake was obligated to pay in leases and royalty agreernents in the rnonths

leading up to the Offering, causing Chesapeake to pay unreasonably high prices for certain leases

and royalty contracts;



(e) That the Conlpany was failing to write down impaired goodwill on the assets it was

acquiring, causing its balance sheet and financial results to be artificially inflated; and

(f) '1'hat the Company's intemal controls were inadequate to prevent the Company from

improperly reporting its goodwill.

Local 103 and other Class niembers suffered hundreds of millions of dollars in daniages

as a result of their purchases of Chesapeake stock. As the truth about Chesapeake and its

operations reached the ntarket during late 2008 and early 2009, the price of Chesapeake stock

declined to less than $12 per share, approximately 80 percent below the Offering price.

ARGUMENT

1. LOCAL 103 SHOULD BE APPOINTED LEAD PLAINTIFF

A. The Procedural Reguirenaents Pursuant to the PSLRA

The PSLRA sets forth a detailed procedurc for the selection of a lead plaintiff to oversee

securities class actions brought pursuant to the Federal Rules of Civil Procedure. See 15 U.S.C.

§ 77z-1(a)(3). First, the plaintiffwho files the initial action must, within 20 days of filing the

action, publish a notice to the class inforniing class members of their right to file a motion for

appointment as lead plaintif£ 15 U.S.C. § 77z-l (a)(3)(A)(i). The plaintiff who filed the first

complaint in this Action published a notice on Business[Vire on February 25, 2009. See Notice,

Ellman Deel., Ex. C. This notice indicated that applications for appointcnent as lead plaintiff

were to be made no later than April 27, 2009, Within 60 days after publication of the required

notice, any member or members of the proposed class may apply to the Court to be appointed as

lead plaintiff, whether or not they have previously filed a complaint in this action. 15 U.S.C. §

77z-1(a)(3)(A) and (B).

Next, according to the PSLRA, the Court shall appoint as Lead Plaintiff the movant that

the Court deteimines to be most capable of adequately representing the interests of class
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membcrs within 90 days after publication of the initial notice of pendency. 15 U.S.C. § 77z-

1(a)(3)(B)(i). In determining who is the "most adequate plaintiff," the PSLRA provides that:

[T]he court shall adopt a presumption that the most adequate plaintiff in
any private action arising under this chapter is the person or group of
persons that -

(aa) has eitlrer filed the complaint or made a motion in response to
a notice . . .

(bb) in the determination of the court, has the largest financial
interest in the relief sought by the class; and

(cc) otherwise satisfies the requirements of Rule 23 of the Federal
Rules ofCiviI Procedure [pertaining to class actions].

15 U.S.C. § 77z- I (a)(3)(B)(iii)(I); Glauser v. EVCI Career Colleges Holding Corp., 236 F.R.D.

184, 187 (S.D.N.Y. 2006) (McMahon, J.).

B. Local 103 is the "Most Adequate Plaintiff'

1. Local 103 Has Made a Timely
Motion for Appointment as Lead Plaintiff

Ptusuant to the provisions of the PSLRA and H2thin the requisite time frame after

publication of the notice, Local 103 timely moves this Court to be appointed Lead Plaintiff on

behalf of all plaintiffs and class niembers covered by the Action.

2. Local 103 Has the Largest Financial
Interest in the Outcome of the Action

Ptusuant to the PSLRA, the statutory presumption is that the "most adequate plaintiff' is

the class member who "has the largest financial interest in the relief sought by the class" that

also satisfies the applicable requirenietits of Rule 23. 15 U.S.C. § 77z-1(a)(3)(B)(iii)(bb); Albert

Fadem 7rust v. Citigroup Inc., 239 F. Supp. 2d 344, 347 (S.D.N.Y. 2002) (Swain, J.). As

illustrated in the loss calculations submitted with its motion, Local 103 suffered a loss of $26,807

on its Class Period investments in Chesapeake stock. See Ellman Decl., Ex. B. Accordingly,

-5-



Local 103 believes that it has the largest financial interest of any lead plaintiff candidate before

the Court and, thus, should be appointed Lead Plaintiff.

3. Local 103 Otherwise Satisfies Rule 23

According to the PSLRA, in addition to possessing the largest financial interest in the

outcome of the litigation, the lead plaintiff must also "otherwise satisf[y] the requireinents of

Rule 23 of the Federal Rules of Civil Procedure." 15 U.S.C. § 77z-1(a)(3)(13)(iii)(cc). Rule

23(a) provides that a party may serve as a class representative if the following four requirements

are satisfied:

(1) the class is so numerous that joinder of all members is iinpracticable;
(2) there are questions of law or fact common to the class; (3) the claims
or defenses of the representative parties are typical of the claims or
defenses of the class; and (4) the representative parties will fairly and
adequately protect the interests of the class.

Fed. R. Civ_ P. 23(a).

Of the four prerequisites to class certification, only two-typicality and adequacy-

directly address the personal characteristics of the class representative. Consequently, in

deciding a motion to seive as lead plaintiff, the Court should limit its inquiry to the typicality and

adequacy prongs of Rule 23(a). See Albert Fadem Trust, 239 F. Supp. 2d at 347 (quoting In re

Oxford Health Plans, Inc. Sec. Litig., 182 F.R.D. 4149 (S.D.N.Y. 1998) (Brieant, J.)). As

detailed below, Local 103 satisfies both the typicality and adequacy requirements of Rule 23,

thereby fulfilling the requirements for its appointment as Lead Plaintiff.

(a) Local 103 Fulfills the Typicality Requirement

Under Rule 23(a)(3), the claims or defenses of the representative party tnust be typical of

those of the class. Typicality exists "where the claims of the Lead I'laintiff arise [from] the saine

course of conduct that gives rise to the claims of the other class members, where these claims are

based on the same legal theory, and where the class members and Lead Plaintiff were injured by



the same conduct." Glauser, 236 F.R.D at 188-89 (citation omitted). However, the claims of the

Lead Plaiutiff need not be identical to the claims of the class to satisfy typicality. See Constance

Sczensy Trust v. KPMG LLP, 223 F.R.D. 319, 325 (S.D.N.Y. 2004) (Stein, J.).

Local 103 seeks to represent a class of purchasers of the stock of Chesapeake who have

identical, non-competing aud non-conflicting interests. Local 103 satisfies the typicality

requirement because it: (1) purchased or acquired shares of Chesapeake during the Class Period,

(2) at prices alleged to have been artificially inflated by Defendants' materially false and

misleading statements and/or omissions; and (3) suffered damages upon disclosure of the truth.

See Rlbert Fadem Trust, 239 F. Supp. 2d at 347-48 (discussing typicality requirement). Thus,

Local 103's claims are typical of those of other class meinbers since their claims and the claims

of other class members arise out of the same course of events.

(b) Local 103 Fulfills the Adequacy Requirement

Under Rule 23(a)(4), the representative party must "fairly and adequately protect the

interests of the class." Fed. R. Civ. P. 23(a)(4). The adequacy requirement is satisfied where the

proposed lead plaintiff "does riot have interests thai are antagonistic to the class that he seeks to

represent and has retained counsel that is capable and qualified to vigorously represent the

interests of the class that he seeks to represent." Glauser, 236 F.R.D. at 189 (citation omitted);

Albert Fadein Ti-ust, 239 F. Supp. 2d at 348 (same). Local 103's interests in this Action are

perfectly aligned with the interests of absent class members, and Labaton Sucharow, its selected

lead counsel, has decades of experience effectively prosecuting securities class actions.

Accordingly, the Court can be assured that Local 103 and its selected counsel will more than

adequately protect the interests of absent class members.



4. Local 103 is the Prototyoical Lead Plaintiff Envisioned by the PSLRA

In addition to satisfying the requirements of Rule 23, Local 103 is precisely the type of

large, sophisticated institutional investor--the prototypical lead plaintiff---envisioned by the

framers of the PSLRA. As noted by Congress in the Statement of Managers, the PSLRA was

enacted "to increase the likelihood that institutional investors will serve as lead plaintiff," in part,

because "[i]nstitutional investors and otlter class members with large amounts at stake will

represent the interests of the plaintiff class more effectively than class members with small

arnounts at stake." IIR. Rep. No. 104-369, at 34 (1995), as reprinted in 1995 U.S.C.C.A.N. 730,

733.

Local 103, an electrical workers union in Eastern Massachusetts, manages more than $1.5

billion in assets. Local 103 is a sophisticated institutional investor with vast resources sufficient

to adequately litigate this action and supervise class counsel. See In re Cendant Corp. Litig., 264

F.3d 201, 264 (3d Cir. 2001.) (noting that the legislative intent behind enacting the PSLRA was

to encourage large institutional investors to serve as lead plaintiff); see also Weiss v. Friedman,

I3illings, Ramsey Group, Inc., No. 05-cv-04617 (RJH), 2006 WL 197036, at * 1(S.D.N.Y. Jan.

25, 2006) (Holwell, J.) (same). Thus, as demonstrated above, Local 103 is the prototypical lead

plaintiff under the PSLRA.

H. THE COURT SHOULD APPROVE LOCAL 103'S CHOICE OF COUNSEL

Pursuant to 15 U.S.C. § 77z-1(a)(3)(B)(v), the lead plaintiffshall, subject to Court

approval, select and retain counsel to represent the Class. Labaton Sucharow has had a leading

role in numerous important actions on behalf of defrauded investors. Labaton Sucharow served

as lead counsel in the Waste Management securities litigation, which resulted in a settlement of

$457 million, one of the largest common-fund securities class action settlements ever achieved at

that tinie. See Labaton Sucharow Fimi Resume, Ellman Decl., Ex. D; see also In re Waste
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Mgmt., Iiic. Sec. Litig., 128 F. Supp. 2d 401, 432 (S.D. Tex. 2000) (stating that Labaton

Sucharow "ha[s ] been shown to be knowledgeable about and experieneed in federal securities

fraud class actions"). Also, Labaton Sucharow is currently serving as Lead or Co-Lead Counsel

in the securities fraud cases against Ainerican International Group, HealthSouth, Countrywide,

13ear Steams, Fannie Mae and others. In In re Monster Worldwide, Inc. Sec. Litig., No. 07-cv-

2237 (S.D.N.Y. filed Mar. 15, 2007), Judge Rakoff appointed Labaton Sucharow as lead

counsel, stating that "the Labaton firm is very well known to ... courts for the excellence of its

representation." (Id., Hr'g Tr. 24:25-25:1, June 14, 2007).

CONCLUSION

For the foregoing reasons, Local 103 respectfully requests that the Court: (i) appoint

Electrical Workers Pension Fund, Local 103, I.B.E.W. as Lead Plaintiff; (ii) approve Labaton

Sucharow LLP as Lead Counsel for the Class; and (iii) granting such other and further relief as

the Court may deem just and proper.

Dated: April 27, 2009 Respectfully submitted,

LABATON SUCHAI2OW LLP

By: /s/ Chri.stoaher .L Keller

Christopher J. Keller (CK-2347)
Alan I. Ellman (AE-7347)
Stefanie J. Sundel (SS-8168)
140 Broadway
New York, Ncw York 10005
Telephone: (212) 907-0700
Facsimile: (212) 818-0477

Attorneys for Electrical Workers Pension Fund,
Loca1103, LII. E. W. and Proposed Lead Counsel
for the Class
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UNITED STATES DISTRICT COLIRT
DISTRICT OF MASSACHUSETTS

RICHARD P. GAMBINO, as he is ADMINISTRATOR,
ELECTRICAL WORKERS' HEALTH AND WELFARE
FUND, LOCAL 103, I.B.E.W.; ELECTRICAL WORKERS'
PENSION FUND, LOCAL 103, I.B.E.W.; ELECTRICAL
WORKERS' SUPPLEMENTARY HEALTH AND
WELFARE FUND, LOCAL 103, I.B.E.W.; ELECTRICAL
WOIZKERS' DEFERRED INCOME FUND, LOCAL 103,
I.B.E.W.; ELECTRICAL WORKERS' 7OINT
APPRENTICE AND TRAINING FUND, LOCAL 103,
I.B.E.W.; ELECTRICAL WORKERS' EDUCATIONAL
AND CULTURAL FUND; LAWRENCE I. BRADLEY,
as he is EXECUTIVE SECRETARY-TREASURER,
NATIONAL ELECTRICAL BENEFIT FUND,

Plaintiffs,

V5.

TRI-STATE SIGNAL, INC.,
Defendant,

and

MIDDLESEX SAVINGS BANK,
Trustee.

C.A. No.

VERIFIED COMPLAINT

NATURE OF ACTION

1. "I'his is an action brought pursuant to §§502 and 515 of the Employee Retirement

Income Security Act of 1974 ("ERISA"), as amended, 29 U.S.C. §§1132(a)(3) and (d)(1) and

1 145 and pursuant to §301 of the Labor Management Relations Act ("LMRA"), as amended, 29

U.S.C. §185, by employee benefit plans to enforce the obligation to pay fringe benefit



contributions and interest due to the plans under the terms of a collective bargaining agreement

and the plans.

JURISDICTION

2. The Court has exclusive jurisdiction of this action pursuant to §502(a), (e) and (f)

of ERISA, 29 U.S.C. § 1132(a), (e) and (f), and §301 of the LMRA, as amended, 29 U.S.C. § 185,

without respect to the amount in controversy or the citizenship of the parties.

PARTIES

3. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers'

Health and Welfare Fund, Local 103, I.B.E.W. Richard P. Gambino is a fiduciary within the

meaning of §3(21)(A) of ERISA, 29 U.S.C. § I 002(21)(A). The Electrical Workers' Health and

Welfare Fund, Local 103, I.B.E.W. is an "employee welfare benefit plan" within the meaning of

§3(1) of ERISA, 29 U.S.C. § 1002(1). The Fund is adniinistered at 256 Freepoit Street, Boston,

Massachusetts, within tlus judicial district.

4. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers'

Pension Fund, Local 103,1.B.E.W. Richard P. Gambino is a fiduciary within the meaning of

§3(21)(A) of ERISA, 29 U.S.C. §1002(21)(A). The Electrical Workers' Pension Fund, Local

103, I.B.E.W. is an "eniployee pension benefit plan" within the meaning of §3(2)(A) of ERISA,

29 U.S.C. § 1002(2)(A). The Fund is administered at 256 Freeport Street, Boston, Massachusetts,

within this judicial district.

5. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers'

Supplementary Health and Welfare Fund, Local 103, I.B.E.W. Richard P. Gambino is a

fiduciary within the meaning of §3(21)(A) of ERISA, 29 U.S.C. §1002(21)(A). The Electrical

Workers' Supplementary Health and Welfare Fund, Local 103, LB.E.W. is an "employee welfare

2



benetit plan" within the meaning of §3(1) of ERISA, 29 U.S.C. §1002(1). The Fund is

administered at 256 Freeport Street, Boston, Massachusetts, within this judicial district.

6. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers'

Deferred Income Fund, Local 103, I.B.E.W. Richard P. Gambino is a fiduciary within the

meaning of §3(21)(A) of ERISA, 29 U.S.C. §1002(21)(A). The Electrical Workers' Deferred

Income Fund, Local 103, I.B.E.W. is an "employee pension benefit plan" within tbe meaning of

§3(2)(A) of ERISA, 29 U.S.C. § 1002(2)(A). The Fund is administered at 256 Freeport Street,

Boston, Massachusetts, within this judicial district.

7. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers' Joint

Apprenticeship and Training Trust Fund, Local 103, I.B.E.W. Richard P. Gambino is a fiduciary

within the meaning of §3(21)(A) ofERISA, 29 U.S.C. §1002(21)(A). The Electrical Workers'

Joint Apprenticeship Training Trust Ftmd is an "employee welfare benefit plan" within the

meaning of §3(1) of ERISA, 29 U.S.C. §1002(1). The Fund is administered at 256 Freeport

Street, Boston, Massachusetts, within this judicial district.

8. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers'

Educational and Cultural Fund, Local 103, I.B.E.W. The Electrical Workers' Educational and

Cultural Fund is administered at 256 Freeport Street, Boston, Massachusetts, within this judicial

district.

9. Plaintiff Lawrence J. Bradley is the Executive Secretary-Treasurer of the National

Electtical Benefit Fund. Lawrence J. Bradley is a fiduciary within the meaning of §3(21)(A) of

ERISA, 29 U.S.C. § 1002(21)(A). The National Electrical Benefit Plan is an "employee pension

benefit plan" within the meaning of §3(2)(A) of ERISA, 29 U.S.C. §1002(2)(A). The Fund is

administered at 2400 Research Boulevard, Suite #500, Rockville, Maryland.
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10. The Hcalth and Welfare, Pension, Supplementary Health and Welfare, Deferred

Income, Joint Apprenticeship and Training Fund, and National Electrical Benefit Fund are multi-

employer plans within the meaning of §3(37)(A) of ERISA, 29 U.S.C. §1002(37)(A). They are

hereinafter collectively referred to as "the Funds."

11. Defendant Tri-State Signal, Inc. (hereinafter "Tri-State") is a Massachusetts

corporation with a principal place of business at I11 Crescent Avenue, Chelsea, Massachusetts,

and is an employer engaged in commerce within the meaning of §3(5) and (12) of ERISA, 29

U.S.C. §1002(5) and (12) and within the meaning of §301 of the LMRA, 29 U.S.C. §185.

12. Upon information and belief, Middlesex Savings Bank is a banking institution

holding assets of the Defendant.

GENERAL ALLEGATIONS OF FACT

13. On or about March 5, 1999, Tri-State signed a Le.tter of Assent authorizing the

Boston Chapter, NECA as its collective bargaining representative for all matters contained in, or

pertaining to, the then current and any subsequent collective bargaining agreements between

Boston Chapter, NECA and Local Union, 103, I.B.E.W (the "Union"). A copy of Tri-State's

signed agreement ("Letter of Assent") is attached hereto as Exhibit A.

14. Tri-State has been a party to successive collective bargaining agreements,

including the agreement which is currently effective for the period September 1, 2006 through

August 31, 2011, a copy of which is attached hereto as Exhibit B ("NECA Agreement").

15. 'I'he NECA Agreement, like its predecessor agreements, requires signatory

employers to make contributions to Plaintiff Funds for each hour worked by covered employees.

The NECA Agreement specifies the amount to be contributed by an employer to each of Plaintiff

Funds for each hour worked and specifies further that these amounts are to be paid by the 151h of
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the subsequent nionth. The NECA Agreement also specifies that working dues are to be

deducted from the pay of each employee and forwarded to the Funds. The Funds and the Union

have a separate agreement which allows the Funds to collect the working dues on behalf of the

tJnion.

16. Section 502(g)(2) of ERISA mandates that a signatory contractor such as Tri-

State pay interest using the rate provided under the relevant plan, if applicable. 29 U.S.C.

§1132(g)(2). Here, Section 6.37(f) of the NECA Agreement provides that a delinquent fee must

be paid for all payments made after the 15`h of the month. The Trustees of the Funds have

determined that the delinquent fee to be charged on the late payment of contributions be set at

1.5 percent per month. See Funds' Collection Policy, §4.05, attached hereto as Exhibit C.

17. Tri-State has failed to pay the balance of contributions it owes for work

performed by its employees during the month of July, 2009, and has not paid any contributions

for work performed by its employees during the months of August, September, and October,

2009. According to remittance reports that Tri-State submitted to the Funds, by which it

delineated the hours worked by each of its employees per month, Tri-State continues to owe

contributions totaling $19,309.25 for work performed in July, 2009, $53,864.68 for work

performed in August, 2009, and $68,633.15 for work performed in September, 2009.

Contributions due for work performed in October, 2009 are currently unliquidated because the

Funds have not yet received a remittance report from Tri-State for that month.

18. Further, Tri-State will owe interest once its outstanding contributions for July

through October, 2009 have been paid, but the interest owed for these late payments cannot be

calculated until they are in fact paid.
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19. Funds' counsel demanded payment of the delinquent July and August, 2009

contributions via certified mail sent to Tri-State on September 18, 2009. A copy of Furrds'

counsel's September 18, 2009 letter, along with the signed return receipt, is attached hereto as

Exhibit D. September, 2009 contributions subsequently came due on October 15, 2009, and

October, 2009 contributions subsequently came due on November 15, 2009.

20. 'To date, the aforementioned contributions remains due and owing.

COUNT I- VIOLATION OF ERISA -
UNPAID AND UNDERPAID CONTRIBUTIONS

21. Plaintiffs repeat and reallege each and every allegation contained in paragraphs I

through 20 above.

22. Absent an order from this Court, the Defendant will continue to refuse and fail to

pay the contributions it owes the Funds for the months of July through October, 2009, and the

Funds and their participants will be irreparably damaged.

23. The failure of Tri-State to make payment of all contributions owed on behalf of

ali covered employees violates §515 of ERISA, 29 U.S.C. § 1145.

24. A copy of this Complaint is being served upon the Secretary of Labor and the

Secretary of the Treasury by certified mail as required by §502(h) of ERISA, 29 U.S.C.

§ 11'32(h).

COUNT II - VIOLATION OF THE
COLLECTIVE BARGAINING AGREEMENT

25. Plaintiffs repeat and reallege each and every allegation contained in paragraphs I

through 24 above.

26. The failure of Tri-State to pay contributions owed on behalf of all covered

employees violates the terms of the NECA Agreement.
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RELIEI' REGU.ESTE

WIlEREFORE, Plaintiffs request this Court to grant the following relief:

a. Order the attachment by trustee process of the bank accounts of Tri-State held by

Middlesex Savings Bank;

b. Order the attachment of the machinery, inventory and accounts receivable of Tri-

State;

c. Enter a preliminary and permanent injunction enjoining Tri-State from refusing or

failing to make payment of contributions owed to Plaintiff Funds;

d. Enterjudgment in favor of the Plaintiff Funds on Count I in the amount of

$141,807.08, representing contributions owed for July through September, 2009, together with

an as-yet unliquidated amount of contributions owed for the month of October, 2009, plus any

additional amounts determined by the Court to be owed the Funds or which may become due

during the pendency of this action, together with interest on the unpaid contributions, liquidated

damages, attorneys' fees and costs, pursuant to 29 U.S.C. § 11.32(g)(2);

e. Enter judgment in favor of the Plaintiff Funds on Count II in the amount of

$141,807.08, representing contributions owed for July through September, 2009, together with

an as-yet unliquidated amount of contributions owed for the month of October, 2009, plus any

additional amounts determined by the Court to be owed the Funds or which may become due

during the pendency of this action; and

f. Such further and other relief as this Court may deem appropriate.

Respectfully submitted,

RICHARD P. GAMBINO, as he is
ADMINISTRATOR, ELF,CTRICAI,
WORKERS' HEALTH AND WELFARE
FITND, LOCAL 103, I.B.E.W., et al.,
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By eir attoxneYs.

R Is, sq,dm
BBO #546576
Gregary A. C3eiman
BBO #655207
Segol Roitman, LLP
111 Devonshire Street, 516 Floor
Boston, MA 02109
(617) 742-0208 Fxt. 252
ggeiman@segalmitman.com

Dated: November 19, 2009

V3ERIFICATION

I, Richard P. Gambino, Administrator for the Electrical Workers' Health & Welfara
Fund, Loca1103, I.B.E.W., verify that I have read the above Complaint, and the allegations set
forth thcrein are trco and accurete based on my personal Imowledge, except for those allegations
based on information and belief, and, as to those ellegations, I believe them to be true.

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY THIS j(p DAY OF

NOVF.MBER, 2009.

GAG/yiy.4ls
3013 09-756/oompltdoe

p..
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BV THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OI-Ii0

ELECTRICAL WORKERS PENSION FUND
LOCAL 103 I.B.E. W., derivatively on behalf
OF AMERICAN GREETINGS
CORPORATION,

Plaintiff,

vs.

MORRY WEISS, et al.

Defendants,

and

AMERICAN GREETINGS CORPORATION,

Nominal Defendant.

CASE NO. CV 09-687985

JUDGE PETER J. CORRIGAN

ADMINISTRATIVE AND PRESIDING
JUDGE NANCY A. FUERST

REAL PARTY IN INTEREST AMERICAN GREETINGS CORl'ORATION'S
NOTICE OF JOINDER IN THE INDIVIDUAL DEFI.NDANTS' APPEAL OF ORDER

DENYING MOTION TO 'I'RANSFER TO COMMERCIAL DOCKET

Rca1 party in interest Atnerican Greetings Corporation ("American Greetings") hereby

}oins Defendants Morry Weiss, Jeffrey Weiss, Zev Weiss, Scott S. Cowen, Joseph S. Hardin, Jr.,

Charles A. Ratner, Jerry Sue Thornton, Joseph B. Cipoilone, Stephen R. I-lardis and Harriet

Mouchly-Weiss (the "Individual Defendants") in appealing the March 5, 2010 order of the

I-Ionorable Peter J. Corrigan detiying Defendants' Motion to Transfer this case to the

Commercial Docket.



Temporary Provision 4 of the Rules for Superintendence for Courts of Ohio (the

"Temporary Rules") requires the transfer of this matter because this derivative action involves

the "rights, obligations, liability, or indemnity of officer[s] [or] director[s]" to American

Greetings. (Temp. Sup. R. 1.03(A).) Further, assuming arguendo that Plaintiff Electrical

Worker's Pension Fund, Local 103, I.B.E.W. ("Pension Fund") is a labor organization-which it

is not-Temporary Rule 1.03(B)(7) does not bar the transfer of this matter because Pension

Fund's putported status as a labor organization is irrelevant to the gravamen of this action.

Moreover, as ati Ohio corporation and the real party in interest in this action, Atnerican

Greetings is etrtitled to have its rights and obligations adjudicated on the Cominercial Docket, as

intended by the Oliio Supreme Court.

DISCUSSION

As was recently explained by the Eighth District Court of Appeals, Temporary Rule

1.03(A) mandates that a derivativc action, such as the case at bar, be transferred to the

Commercial Docket. State ex rel. Carr v. McDonnell (Cuyahoga App. 2009), 184 Ohio App. 3d

373, 380. Indeed, even if neither party had requested such a transfer, Temporary Rule 1.03(A)

would obligate the trial court to transfer the case sua sponte. Id.

In order to avoid this clear dictate of the Ohio Supretne Court, Pension Fund argues that

the transfer is prohibited by Temporary Rule 1.03(B)(7), because Pension Fund is purportedly a

"labor otganization." Pension Fund's argument is tnisplaced. As set forth in the Individual

Defendants' Appeal, Pension Fund is not a`9abor organization." (See Individual Defendants'

Appeal at 7-8.). More importantly, Temporary Rule 1.03(B)(7) only prohibits a transfer where

the gravanren of a party's claim is related to its status as a labor organization. (Temp.Sup.R.

103(B)(7).) Ilere that is not the case. To the contrary, in the present instance, Pension Futrd (as

a shareholder) is merely bringing a derivative action for wrongs that have allegedly been
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sustained by American Greetings. Pension Fund's purported status as labor organization thus is

wholly irrelevant to the gravamen of its claiins. T'he claims lrerein belong to American

Greetings, an Olrio Corporation.

As the court explained in Boedeker v. Rogers (Cuyahoga App. 2000), 140 Ohio App. 3d

11, "in [a) stockholders' derivative action the right of the plaintiff to maintain the action is

derivative or secondary." Id. at 20. Indeed, "the stockholder, as a nominal party, has no right,

title or interest in the claim itself." Id. To the contrary, althouglr named as a defendant in a

derivative action, the corporation "is the real party in interest, the stockholder being at best the

nominal plaintiff." Rosenbaum v. Bernhard (1970), 396 U.S. 531, 538-39. The "heart of the

action is the coiporate claim," and any proceeds recovered in a derivative action belong

exclusively to the corporation. Ia', at 538; see also Pacemaker Plastics Co., Inc. v. AI'MCorp.

(N.D. Ohio 2001), 139 F.Supp.2d 851, 855 (owner of a derivative cause of action is the

corporation itself). Put simply, Pension Fund in its status as a pension fuud has no dog in this

fight, and its unwarranted claim to be a "labor organization" is irrelevant to its alleged cause of

action.

As the real party in interest, and the party whose rights will be adjudicated herein,

American Greetings--an Ohio Corporation--is entitled to have this matter transferred to the

Commercial Docket, where its claims tnay be resolved on an expedited basis in the inanner

intended by the Ohio Supreme Court. Nominal plaintiff, a Massachusetts pension fund, should

not be permitted to thwart the plain dictates of Temporary Rule 1.03(A), particularly where

Pension Fund's puiported status as a labor organization is wholly unrelated to the gravamen of

its elaims. Exactly as in State ex rel. Carr•, nominal plaintiff s derivative claims herein fall



squarely within the scope of Temporary Rule 1.03(A), and this Court should follow Carr and

transfer this inatter to the Commercial Docket.
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submitted a Reply in Support of Their Motion to Transfer Case to the Conlmercial Docket. See

Appeal, Ex. E. Witti the parties' briefing before him, the Honorable Peter J. Corrigan correctly

denied defendants' Motion.

This appeal represents mere dissatisfaction with Judge Corrigan's ruling and not, as

defendants' contend, an error of law. Judge Corrigan properly denied defendants' motion

because Rule 1.03(B) of the Temporary Rules of Superintendence foi- Courts of Ohio ("Rules")

(Appeal, Ex. B) specifically precludes transfer to the commercial docket of "[c]ases in which a

labor organization is a party." Tenip. R. 1.03(B)(7). I lere, plaintiff is a labor organization for

purposes of Rule 1.03(B) and is a party. A plain reading of the Rules supports plaintiff's

position that this action "shall not" be transferred to the commercial docket. Temp. IZ. 1.03(B).

II. Temporary Rule 1.03(B)(7) Prohibits Transfer of This Action to lhe
Commercial Docket

A plain reading of Rule 1.03(B) bars this action from being transferred to the commercial

docket. Rule 1.03(B) sets out 15 exceptions to transfer to the commercial docket.2 See Temp. R.

1.03(B}(1)-(15). Rule 1.03(B)(7) specifically excludes from transfer "a civil case... if the

gravamen of the case relates to ....[clases in which a labor organization is a party." Temp. R.

1.0:3(B)(7). Plaintiff clearly falls within this exception, Judge Corrigan agreed with plaint3ff's

interprctation of the Rule when plaintiff raised it before him in opposition to defendants'

Motion.

The exception for labor organizations set forth iri Rule 1.03(B)(7) is an unambiguous

statement of the drafters' intent to exclude from the Commercial Docket Pilot Program any

cases where a labor organization is a party. Defendants' reliance on the word "gravamen"

from the perambulatory language of Rule 1.03(B) is misplaced.

Defendants assert that Rule 1.03(B) is "clear and unambiguous" and direct the Court to

look beyond the identity of the named party to the "gravamen" of the action itself. See Appeal

at 3 & n.3. But the plain language of Rule 9.03(B) directs the Court to consider the status of the

parties to the Action, not the nature of the action. See Rule 1.03(B)(7). As the members of the

Task Force clearl_y stated in their Interim Report regarding the proposed temporary rules:

2 Even if this action should be transferred under Rule 1.03(A), which plaintiff does not
concede, Rule 1.03(B) specifically precludes such transfer.
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The cases accepted into the conimercial docket would be disputes relating to
business entities and disputes between business entities. This is set forth in
proposed Sup. R.1'emp. 3(A). Under Sup R. Temp. 3(B), other cases-including
those involving consumers, labor organizations, and residential foreclosures,
and cases in which the government is a party-would not be eligible for the
commercial docket.

See Exhibit A at 2, Interim Report to the Ohio Supreme Court, March 2008. (Emphasis
added)

Furthermore, defendants' interpretation of the Rules ignores all four corners of Rule

1.03(B). See Rule 1.03(B)(1)-(15). Indeed, a review of the four corners demonstrates the drafters

excluded "[c]ase_s in which a labor organization is a party" from transfer ta the commercial

docket, Id.

The plain language of Rule 1,03(B) states that labor organizations are excluded from

transferbased on their status as a party. Beyond that, however, the totality of Rule 1.03(B) also

demonstrates the intent of the drafters. Thirteen of the fifteen exceptions in Rule 1.03(B) relate

to particular causes of action, with only two exceptions that do not specify the type of action, of

which Rule 1.03(B)(7) is one. As Rule 1.03(B)(7) plainly states: "Cases in which a labor

organization is a party" shall be excluded from transfer. Rule 1.03(B)(7) does not reference the

"matters" involved or description of the type of "claim° or type of "dispute[]" as is the case

with Rule 1.03(B)(1)-(6) and (9)-(15). Id.3 1"he drafters intentionally omitted reference to the

type of "claim" or "dispute[]" in the subsection of the rule dealing with labor organizations as

parties. Id. The purpose of Rule 1.03(B)(7) was to exclude from transfer all actions in which a

labor organization is a party. Not only is this interpretation of the statute logical, it results ul

consistent outcomes - namely, universal exclusion from the commercial docket of cases in

which a labor organization is a party. Defendants' interpretation of Rule 1.03(B), on the other

hand, would result in confusion and inconsistent results based on their ambiguous reading of

the statute.

3 For example, 1.03(B)(1) excludes from transfer "[p]ersonal injury, survivor, orwrongful
death matters." Clearly then, actions relating to those "matters" are excluded. The same is tzue
for Rule 1.03(B)(2), which excludes from transfer "]c]onsumer claims a gainst business entities
or insurers of business entities, including product liability and personal injuiy cases, and cases
arising under federal or state consurner protection laws." C.learly then, actions relating to
"jc]onsumer claims" are excluded from bein g transferred to the commercial docket. These
exclusions clearly identify the "gravamen" of the action that should be excluded,
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In addition, exclusion from transfer based on status as a labororganization is consistent

with 12ules 1.03(B)(3), 1.03(B)(6) and 1.03(B)(9) that concern actions which, in many cases,

would include a "labor organization" as a party. For example, Rule 1.03(B) includes the

following three exclusions to transfer:

Matters involving occupational health or safely, wages or hours, workers'
compensation, or tmemployment compensation;

Fm loyinent law cases, except those involving owners described in division
(A)(3) of this rule;

Discrimination cases based upon the United States constitution, the Ohio
constitution, or the applicable statutes, rules, regulations, or ordinances of the
United States, the statc, or a political subdivision of the state.

See Rules 1.03(B)(3),(6) and (9).

These three exceptions are expansive in scope and would include many cases in which a

"labor organization" would be a party. This raises the question, if these three exclusions to

Rule 1.03(A) cover situations in which a labor organization would be a party, why did the

drafters also include a provision specifically excluding cases in which a labor organizationis a

party? I'he answer is that the drafters of the Rules intended to exclude from transfer all cases

in wliich a labor organization is a party. Furthermore, the existence of these three exclusions to

Rttle 1.03(A) is contrary to defendants' stated position that the "gravamen" of the action must

relate to the cause of action brought by the labor organization in order for Rule 1.03(B)(7) to

apply - as opposed to the labor organization being the party.

Defendants' assertion that plaintiff's interpretation would "lead to an illogical and

absurd result" aganl ignores a full reading of Rule 1.03(B). Appeal at 4. If the drafters merely

intended to exclude from Rule 1.03(A) cases in which the gravamen relates to a labor

organization, as opposed to its status as a party, then Rule 1.03(B)(7) would have been

unnecessary because Rules 1.03(B)(3), 1.03(B)(6) and 1.03(B)(9) would cover these

circumstances. Instead, the drafters inserted Rule 1.03(B)(7) as a catch-all to ensure that all

actions in which a labor organization is a party wouId be excluded.



111, Plaintiff Is a Labor Organization for Purposes of Rule 1.03(B)(7)

The definition of a labor organization is broad and plaintiff falls within the definition for

purposes of Rule 1.03(B)(7). Because the teim "labor organization" is not defined in the Rules it

is appropriate to look to how that term is defined by statutc. Caygill v. Job(onski, 78 Ohio App.

3d 807, 812 (Ohio Ct. App.1992). The National Labor Relations Act ("NLRA") broadly defines

labor organization as "any organiz.ation of any kind" including, "employee representation

conimittee" or "plan," "which exists for the purpose, in zohole or in part, of dealing with

employers concerning grievances, labor disputes, wages, rates of pay, hours of eniployment, or

conditions of work." See 29 U.S.C. §152(5) (emphasis added). Plaintiff here clearly falls within

this broad definition.

Plaintiff is an employee pension benefit plan, also known as a Taft-Hartley Fund. Taft-

Hartley Furids came into existence after passage of the'1'aft-Hartley Act, which was passed in

1947 as an amendment to the NLIZA. As an employee pension benefit plan, plaintiff must

comply with certain provisions of the Employment Retirement Income Act of 1974 ("ERISA"),

specifically Title L which is regulated and enforced by the U.S. Department of Labor,4

Taft-Hartley funds, such as plaintiff, have the following distinct characteristics: (1) one

or more employers contribute to the fund; (2) the fund is collectively bargained with each

participating enlployer; (3) the fund attd its assets are managed by a joint board of trustees

equaily representative of management and labor; (4) assets are placed in a trustfund, legally

distinct from the union and the empioyers, for the sole, and exclusive benefit of the employees

and their famities; and (5) mobile employees can change employers without losing coverage

provided ttie new job is with an employer who participates in the same Taft-Hartley fund.

Three elements must be met for an entity to fall into the broad definition of a labor

organization: (1) employee participation; (2) a purpose to "deal" -with the employer; and (3) the

element of dealing must concem wages, hours or other terms and conditions of employment.

29 U.S.C. §152(5). Plaintiff satisfies these three e(ements. First, the fund's participants are all

employees. Secorid, plaintiff "deals" with the employer. As noted above, one aspect of a Taft-

Hartley Fund is that the fund is collectively bargained with each participating employer and

^ A pension benefit plan is defined in §3(2) of ERISA as a plan maintained by an errnpioyer
or emploi ee or,^anization that provides retirement income to emptoyees, or the deferral of
income fvr periods extending to the termination of employment or beyond. 29 U.S.C.
§1002(2)(A).
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the employer contributes to the fund. If the employer ceases paynients, it is the fund's duty to

collect the delinquent contributions. Thus, the fund does "deal" with the enlployer.` Third, the

fund c(incems itself with the ternls and condition of employment since it is responsible for the

management of employee funds anci assets,

IV. American Greetings' Notice of Joinder Does Not Represent the True
Interests of the Company or Its Shareholders

plaintiff brought this derivative action for thebenefit of American Greetings to redress

injuries suffered by the Company as a direct result of defendants' violations of state law,

breaches of fiduciary duty, abuse of control, constnictive fraud, gross mismanagement,

corporate waste and unjust enricliment, as well as the aiding and abetting thereof, by the

defendants. Plairitiff's claims arise from defendants' alleged approval and acceptance of stock

optionsbackdatedinviolationoftheCompany'sshareholder-approvedstockoptionplans. See

Appeal, Ex. F, Iy[17-46, 59-91. The American Greetings' directors named in the Complaint

(Appeal, Ex. F), knowingly accepted backdated stock options, three engaged in backdating

stock options, and all approved false and misleading SEC filings. Id., 1205. Plaintiff was

required to bring this action on behalf of the Company, because American Greetings' current

Board of Directors ("Board") would not institute this action against the Individual Defendants

because American Greetings' Board is beholden to many of the Individual Defendants and is

comprised of many of the Individual Defendants. That same Board, made up of many of the

Individual Defendants caiinot now be deemed to represent the true interests of the Company

and shareholders since the current Board's interests are aligned with the Individual

Defendants.

The Supren e Court in NLRB v. Cabot Carbon Co., 360 U.S. 203 (1959), defined "dealing
with" in broader terms than merely "collective bargaining." Id.
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American Greetings Corp. Board of Directors as of Lawsuit Filing Dominated
by Those Who Accepted and/or Granted Backdated Options

Defenda Boar Aceepted Granted Signed and/or Granted Stock C7ptions Insider
nt d Backdat Backdat Approved and/or Worked on Audit Tradin
Director 1'enu ed ed False & Contmittee in Relevant g

re Options Options Misleading Period Procce
SEC Filings in ds
Relevant
Period

M. Weiss i 1971- ^ d(1993-2008) $5.7M
filing M

J. Weiss 2003- ^(2003-2008) $3.9M
filing

M

Z. Weiss 2003- ^ ^(2003-2008) $3.9M
filing M

Thomton 2000- d(2000-2008) Audit Comniittee: $110K
filing 2000-2008

I3ardin 2004- l l d(2004-2008) Comp. Committee: 2006-
filing 2008

Audit Committee:
2004-2005

Cowen 1989- 1(1993-2008) Comp. Committee: <1993- $530K
filing 2008

Audit Committee:
<1993-2008

Ratner 2000- l / d(2000-2008) Comp. Committee: $115K
filin 2001-2006

Because of this inherent conflict of interest, this Court should not pay heed to American

Grectings•' Notice of ]oinder.

Ultimately American Greetings and its shareholders will benefit from the successful

prosecution of this action. However, at this time, American Greetings is controlled by an

executive team and Board whose interests are contrary to any attempt at redress for the harrn.s

caused to the Company by the Individual Defendants and as alleged in the Complaint. The

Individual Defendants who now control American Greetings are the sanle iridividuals who

allowed certain defendants to backdate stock options for their benefit to the detriment of the

Company. The members of American Greetings' Board, the same individuals Who authorized

the filing of the Notice of Joinder, have already demonstrated their unwillingness and/or

inability to act in compliance with their fiduciary obligations and/or to sue themselves and/or
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their fellow directors and allies in the top ranks of the corporation for the violations of law

complained of herein. See 1210(a). 7'hus, it is hard to imagine that that same Board has filed

the Notice of Joinder with the tnic interests of the Company as opposed to the interests of the

defendants.

To be sure, until its Notice of loinder, Nominal Defendant American Greetings had

placed "no dog in ]any] figltt." Notice of Joinder at 3. For example, when the Individual

Defendants improperly removed this case to federal court, it was plaintiff who successfully

remanded the action back to state court wliere it properly beloriged and where the action was

originally filed. Moreover, very recently, American Greetings was represented by the same

attomeys representing the Individual Defendants. American Greetings and the Board that

currently contro]s it, is controlled by the Individual Defendants and its interests currently lie

with the Individual Defendattts - not with the Company or its shareholders.

V. Conclusion

For the reasons stated herein, Defendants' Appeal and Nominal Defendant American

Greetings' Notice of Joinder should be denied.

DATED: March 12,2010 LANDSKRONEIZ • GRIECO • MADDEN, LLC

ILCKLANDSR (()O59227) - -
DREW LEGANDO (bb000084209)
1360 West 9th Street, Suite 200
Cleveland, OH 44113
Telephone: 216-522-9000
216-522-9007 (fax)
E-mai1: jack(.Olgmlegal.com

COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

JAMES I. JACONETTE
MICHAF.I. F. GHOZLAND
655 West Broadway, Suite 1900
San Diego, CA 92101-3301
Telephone: 619/231-1058
619/231-7423 (fax)
E-mail: jamesj@)csgrr.com
E-mail: mghozland(fPcsgrr.com

Attorneys for Plaintiff
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* a^^rtnu Court Jaf Ohio
SUPREME COURT TASK FORCE ON

COMMERCIAL DOCKETS

MEMORANDUM

TO: Chief Justice Thomas J. Moyer

FROM: Members of the Task Force

DATE: March 10< 2008

RF.: Interim Report and Proposed Temporary Rtiles of Superintendence

The Task Force on Commereial Dockets is submitting this interim report to
inform you on the Task Force's progress in developing a pilot program to establish
commercial dockets in some of the Ohio courts of common pleas. We also request that
the attached Temporary Rules of Superintendence for Courts of Ohio be submitted to the
Justices of the Supreme Court for approval in order to move the pilot project into the
itnplementation phase.

The Task Force has ntet ten times. With the assistance of the Corporate Law
Center at the University of Cincinnati College of Law, our thinking has been infotmed by
a comprehensive review of what other states have done to create coinmercial dockets and
business courts. The 'fask Force has also developed five Work Groups that have
developed recommendations for discussion and approval by the Task Force.

The pilot project (described in more detail below) is designed to concentrate
commercial cases in front of a limited nutnber of judges (`commercial docket judges").
This will enable the conunercial docket judges to develop: (1) greater expertise with
respect to case management of commercial disputes, (2) greater familiarity with the
relevant principles of law. and (3) a better understanding of the business context for
commercial disputes. The Task Force also supports a consistent approach to commercial
docket cases in the courts that participate in the pilot project to promote efficiency and as
an aid to tbe commercial docketjudges and to the parties before the court.

Based on the experience in other states, we believe the commercial docket will
expedite the resolution of commercial cases. Resolving these cases ntore quickly and
efficiently will require less of the court's resources. Consequently, the commereial
docket should improve the administration of justice for all. An efficient process will also
improve Ohio's business climate and promote econontic growth.

The Task Force also proposes that the Supreme Court post decisions and
dispositive orders of the commercial docket judges on the Supreme Cotirt's website.
With a greater body of case law on convrtercial matters, lawyers can better advise their
clients in planning business transactions and in evaluating altemate courses of conduct.

EXHIBIT A



Subject to comments from and revisions by the Justices of the Supreme Court. the
Task Force proposes the fbllowing:

• The Task Force will coordinate with the Administrative Judge and/or
Presiding Judge and present the pilot project to the judges in Cuyahoga..
Franklin, Hamilton. Lucas and Montgomery counties. If the court agrees
to participate in the pilot project_ the Task Force would ask for volunteers
from the judges to serve as commercial docket judges. The number of
coinmercial docket judges in each county needs to pennit concentration of
the commet-cial cases to allow expertise to develop, without overburdening
a single judge and creating a bottleneck. The Chief Justice would
designate the commercial docket judges based on the recommendation of
the Task Force. This is described in proposed Sup. R. Temp. 2(B).

+ The cases accepted into the commercial docket would be disputes relating
to business entities and disputes between businesses. This is set forth in
proposed Sup. R. Tetnp. 3(A). Under Sup. R- Temp. 3(B). otber cases -
including those involving consumers, labor organizations- and residential
foreclosures, and cases in which the government is a partv - would not be
eligible for the commercial docket.

• Procedurally, the attomey frling a case that falls utrder the scope of the
conunercial docket would include a motion for the transfer of the case to
the commercial docket when the case is filed (See Annexes B and C for
sample plaintiff and defendant motions and Annex D for a sample court
order). ]f the attorney does not file a ntotion for transfer of the case to the
commercial docket, any other party in the case would file a ntotion for
transfer with its first responsive pleading or upon its initial appearance.
whichever occurs first. If no party files a motion for transfer of the case to
the commercial docket, the judge to whom the case is assigned must ask
the Administrative Judge to transfer the case to the commercial docket. If
a case is irrtproperly assigned, the commercial docket judge can remove
the case from the commen;ial docket. An order of the Administrative
Judge as to the transfer of the case would not be subject to review or
appeal. This is set out in proposed Sup- R. Temp. 4.

• For each commercial docket case transfeffed to a commercial docket
judge, that judge would request that the Administrative Judge transfer a
case from the civil docket of the commercial docket judge. There would
be no change in assignments for criminal cases. This is set out in
proposed Sup. R. Temp. 4(E).

• Opinions and dispositive orders rendered in conunercial docket cases
would be published on the Supreme Court's website. This is stated in
proposed Sup. R. Temp. 9.

• The Task Force also believes that a rule similar to the Federal rule
allowing the use of special masters would be an aid to cottunercial docket
judges in resolving some commercial docket cases. 'fhis is set out in
proposed Sup. R. Temp. 5.
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While we recogrtize some additional administrativc burden for the recoi-dkeeping
associated with the commercial docket in the participating counties. and some cost for
publication of decisions and orders of the contmercial docket judges on the Supreme
Court's website. we do not bclieve additional resources will be necessary to implement
the pilol project.

The Task Force expects to stay in contact with the pilot project courts and
cotnmercial docket judges to learn if there are aspects of the pilot project that should be
revised or adjusted to make the commercial docket better achieve its objectives. whether
in the pilot project phase or as part of a broader initiative that the Supreme Court may
underiake. If the Suprente Court identifies aspects of the pilot project that deserve
particular focus in operation and evaluation, we would appreciate those suggestions. We
hope not to burden the Supreme Court with further requests, but even in the pilot pliase
there may be some adjustments that may require that the Supreme Court modify the
temporary rules.

Once there is a preliminary selection of potential commercial docket judges in the
participatirig counties. the Task Force would present an orientation and training seminar
Ibr those judges (See proposed Sup. R. Temp. 2(B)(2)). In addition, with the assistance
of the Ohio State Bar Association and the Supreme Court of Ohio Judicial College, the
program would include CLE presentations providing an overview of Ohio cotnmercial
and business laws.

The Task Force has developed a templatc fbr a case ntanagement order. The Task
Force will ask for suggestions from the commercial docket judges participating in the
pilot project for revisions to the template and will encourage the judges to adopt a
consistent approach to case management for commercial docket cases in all the pilot
project courts (See proposed Sup. R. Tentp, 6).

The Task Force is well aware that a report on the pilot project is due to the Court
in mid-2009, and we are working to implement the pilot project in mid-2008.
Accordingly, the Task Force respcctl'ully requests that the Temporary Rules of`
Superintendence attached as Annex A be submitted to the Justices of the Supreme Court
lbr approval in order to initiate the pilot project.

Respectfully submitted.

Honorable John P. Bessey, Co-Chair
Patrick F. Fischer. Co-Chair
Iionorable Reeve W. Kelsey
James Kennedy
Honorable William A. Klatt
Harry Mercer
Scott North
Robert G. Palmer
Jeanne M. Rickert
Jack Siith
Adrian Thompson
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DOCKET INFORMATION

Page 1 of 6

Case Number: CV-09-687985

Case Title: ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W. vs. MORRY WEISS ET
AL

Image Viewer: AlternaTIFF

DOCKET INFORMATION

Date Side Type Description
03/29/2010 D7 SR CERTIFIED MAIL NUMBER 13515429 ADDRESSED TO JERRY SUE

THORNTON(D7) NOT RETURNED BY THE U.S. POSTAL SERVICE
AFTER 60 DAYS. NOTICE MAILED TO PLAINTIFF(S) ATTORNEY.

0 312 6/2 0 1 0 P1 OT

03/25/2010 N/A JE

03/25/2010 N/A JE

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W
NOTICE OF FIRM NAME CHANGE. MICHAEL GHOZLAND 99004057

UPON REVIEW BY ADMINISTRATIVE JUDGE OF DEFTS' APPEAL OF
JUDGE CORRIGAN'S 3/5/10 ORDER DENYING DEFTS' MOTION TO
TRANSFER TO COMMERCIAL DOCKET, THE COURT FINDS DEFTS'
APPEAL IS WITHOUT MERIT AND JUDGE CORRIGAN'S ORDER IS
SUSTAINED. CLCAH 03/25/2010 NOTICE ISSUED

CAPTIONED CASE BEING REMANDED TO THE COURT OF COMMON
PLEAS BY ORDER OF THE UNITED STATES DISTRICT COURT; THIS
MATTER IS HEREBY RETURNED TO THE DOCKET OF JUDGE PETER
J CORRIGAN (344) FOR FURTHER PROCEEDINGS ACCORDING TO
LAW. ADMINISTRATIVE JUDGE NANCY A. FUERST CLCAH 03/25/2010
NOTICE ISSUED

Image

03/23/2010 N/A JE DATE 03/22/2010 (NUNC PRO TUNC ENTRY AS OF & FOR 03/19/2010)
DEFENDANT AMERICAN GREETINGS AND INDIVIDUAL
DEFENDANTS' MOTION FOR LEAVE TO RESPOND TO THE ^
COMPLAINT IS UNOPPOSED AND GRANTED. RESPONSE DUE ON
OR BEFORE 4/12/10. CLPAL 03/22/2010 NOTICE ISSUED

03/19/2010 N/A JE DEFENDANT AMERICAN GREETINGS CORPORATION'S UNOPPOSED
MOTION FOR EXTENSION OF TIME TO RESPOND TO PLAINTIFF'S
COMPLAINT IS GRANTED. DEFENDANT'S ANSWER IS DUE ON OR
BEFORE 4/12/10. CLPAL 03/17/2010 NOTICE ISSUED

03/18/2010 P1 MO

03/18/2010 P1 MO

03/15/2010 D11 MO

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W
MOTION TO ADMIT MICHAEL GHOZLAND PRO HAC VICE JACK
LANDSKRONER 0059227

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I,B.E.W
MOTION TO ADMIT JAMES I. JACONETTE PRO HAC VICE JACK
LANDSKRONER 0059227

D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION UNOPPOSED MOTION FOR EXTENSION OF TIME TO
RESPOND TO PLTF'S COMPLAINT JOHN D PARKER 0025770
03/19/2010 - GRANTED

03/15/2010 D MO DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV

Illtp://epdoeket.cp. cnyahogacounty.us/p_C V_Docket.aspx?isprint=Y 3/31/2010
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WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9) and HARRIET MOUCHLY-
WEISS(D10) UNOPPOSED MOTION FOR EXTENSION OF TIME TO
MOVE, PLEAD, OR OTHERWISE RESPOND TO PTLF'S. COMPLAINT
JOSEPH RODGERS 0069783

03/12/2010 N/A MO INDIVIDUAL DEFENDANTS' MOTION FOR LEAVE TO FILE INSTANTER
A REPLY IN SUPPORT OF APPEAL OF ORDER DENYING MOTION TO
TRANSFER TO COMMERCIAL DOCKET.......(W)....... JOSEPH
RODGERS (0069783)

03/12/2010 D11 OT D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION NOTICE OF JOINDER..... JOHN D PARKER 0025770

03/12/2010 P1 BR

03/10/2010 D11 OT

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W
BRIEF IN OPP. TO DEFTS' APPEAL OF ORDER DENYING MOTION TO
TRANSFER TO COMMERCIAL DOCKET.....(W)........ DREW LEGANDO
0084209

D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION NOTICE OF JOINDER IN THE INDIVIDUAL DEFTS'
APPEAL OF ORDER DENYING MOTION TO TRANSFER TO
COMMERCIAL DOCKET. LORA M REECE 0075593

03/10/2010 D OT DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9) and HARRIET MOUCHLY-
WEISS(D10) APPEAL OF ORDER DENYING MOTION TO TRANSFER
TO COMMERCIAL DOCKET (ORAL ARGUMENT REQUESTED).
FREDERICK R NANCE 0008988

03/09/2010 D11 OT D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION NOTICE OF APPEARANCE. JOHN D PARKER 0025770

03/05/2010 N/A JE DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9), HARRIET MOUCHLY-
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D1 1) MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET FREDERICK R NANCE 0008988, FILED
03/02/2010, IS DENIED. CLPAL 03/04/2010 NOTICE ISSUED

03/04/2010 N/A OT DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION TO
TRANSFER CASE TO THE COMMERICAL DOCKET .......
(W).......JOSEPH P. RODGERS 0069783

03/03/2010 Pt OT P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 I.B.E.W
OPPOSTIITION TO DEFTS MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET (W). JACK LANDSKRONER 0059227

03/02/2010 D MO DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9), HARRIET MOUCHLY-
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D11) MOTION TO TRANSFER CASE TO THE

http://cpdockeLcp. cuyahogaa>unty.us/p_C V_Docket.aspx'?i sprint=Y 3/31/2010
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03101/2010 N/A

10/21/2009 P1

Page 3 of 6

COMMERCIAL DOCKET FREDERICK R NANCE 0008988 03/05/2010 -
DENIED

OT CASE AND FILE REMANDED BACK TO COURT OF COMMON PLEAS
FROM U.S. DISTRICT COURT, NORTHERN DIST. OF OHIO.... USDC
NO. 1:09CV875

CS REFUND CASE COST DEPOSIT TO
LANDSKRONER,GRIECOMADDEN,LTD

08/28/2009 D9 SF

08/28/2009 D9 SF

08/28/2009 D5 SF

08/28/2009 D5 SF

08/28/2009 D11 $$

DEPOSIT AMOUNT PAID STEPHEN R HARDIS

DEPOSIT REQUIRED FOR REFUND $18.21 STEPHEN R HARDIS

DEPOSIT AMOUNT PAID JOSPEH S HARDIN JR.

DEPOSIT REQUIRED FOR REFUND $18.21 JOSPEH S HARDIN JR.

PAYMENT ON ACCOUNT MADE ON BEHALF OF WEISS/JEFFREY/ IN
THE AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF
OF COWEN/SCOTT/S. IN THE AMOUNT OF $18.21 PAYMENT ON
ACCOUNT MADE ON BEHALF OF RATNER/CHARLES/A. IN THE
AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF OF
THORNTON/JERRY/SUE IN THE AMOUNT OF $18.21 PAYMENT ON
ACCOUNT MADE ON BEHALF OF CIPOLLONE/JOSEPH/B. IN THE
AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF OF
MOUCHLY-WEISS/HARRIET/ IN THE AMOUNT OF $18.21 PAYMENT
ON ACCOUNT MADE ON BEHALF OF AMERICAN GREETINGS
CORPORATION AN OHIO CORPORATION IN THE AMOUNT OF $18.32

08/26/2009 D5 $$ PAYMENT ON ACCOUNT MADE ON BEHALF OF HARDIN
JR/JOSEPH/S. IN THE AMOUNT OF $18.21

07/21/2009 D9 $$ PAYMENT ON ACCOUNT MADE ON BEHALF OF HARDIS/STEPHEN/R.
IN THE AMOUNT OF $18.21

07/10/2009 N/A CS COURT COST ASSESSED JEFFREY WEISS BILL AMOUNT 18.21 PAID
AMOUNT 0 AMOUNT DUE 18.21 SCOTT S. COWEN BILL AMOUNT
18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 JOSEPH S. HARDIN JR
BILL AMOUNT 18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 CHARLES
A. RATNER BILL AMOUNT 18.21 PAID AMOUNT 0 AMOUNT DUE 18.21
JERRY SUE THORNTON BILL AMOUNT 18.21 PAID AMOUNT 0
AMOUNT DUE 18.21 JOSEPH B. CIPOLLONE BILL AMOUNT 18.21
PAID AMOUNT 0 AMOUNT DUE 18.21 STEPHEN R. HARDIS BILL
AMOUNT 18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 HARRIET
MOUCHLY-WEISS BILL AMOUNT 18.21 PAID AMOUNT 0 AMOUNT
DUE 18.21 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION BILL AMOUNT 18.32 PAID AMOUNT 0 AMOUNT DUE
18.32

05/19/2009 Dl OT 05/19/09: CASE REMOVED TO U.S. DISTRICT COURT, CASE NUMBER
1:09-CV-00875, PER JOURNAL ENTRY DATED 04/23/09.....

04/23/2009 N/A JE PURSUANT TO THE NOTICE OF REMOVAL, THE CASE IS REMOVED
TO THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OHIO. COURT COST ASSESSED TO THE DEFENDANT ^
(S). CLPAL 04/21/2009 NOTICE ISSUED

04/17/2009 Dl EV NOTICE OF REMOVAL FILED BY DEFTS. ORIGINAL SENT TO JUDGE
PETER CORRIGAN 042009. FREDERICK R. NANCE, JOSEPH C.

http://cpdocket.cp.cuyahogacounty.us/p_CV_Docket.aspx?isprint=Y 3/31/2010
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04/08/2009 Dl SR

04/01/2009 D4 SR

04/01/2009 D11 SR

04/01/2009 D10 SR

03/31/2009 D5 SR

03/26/2009 D7 SR

03/24/2009 D11 SR

03/24/2009 D2 SR

03/24/2009 D6 SR

03/24/2009 D1 SR

03/24/2009 D9 SR

03/24/2009 D8 SR

03/24/2009 D3 SR

03/23/2009 D7 SR

WEINSTEI , JOSEPH P. RODGERS AND CHAUNDRA C. KING (216)
479-8500.. FREDERICK R NANCE ( 0008988)

CERTIFIED MAIL RECEIPT NO. 13515426 RETURNED BY U.S. MAIL
DEPARTMENT 04/07/2009 WEISS/MORRY/ MAIL RECEIVED BY
ADDRESSEE 04/03/2009.

CERTIFIED MAIL RECEIPT NO. 13515427 RETURNED BY U.S. MAIL
DEPARTMENT 04/01/2009 COWEN/SCOTT/S. MAIL RECEIVED AT
ADDRESS 03/29/2009 SIGNED BY OTHER.

CERTIFIED MAIL RECEIPT NO. 13515431 RETURNED BY U.S. MAIL
DEPARTMENT 03/30/2009 AMERICAN GREETINGS CORPORATION
AN OHIO CORPORATION MAIL RECEIVED AT ADDRESS 03/27/2009
SIGNED BY OTHER.

CERTIFIED MAIL RECEIPT NO. 13515430 RETURNED BY U.S. MAIL
DEPARTMENT 03/30/2009 MOUCHLY-WEISS/HARRIET/ MAIL
RECEIVED AT ADDRESS 03/30/2009 SIGNED BY OTHER.

CERTIFIED MAIL RECEIPT NO. 13515428 RETURNED BY U.S. MAIL
DEPARTMENT 03/31/2009 HARDIN JR/JOSEPH/S. MAIL RECEIVED BY
ADDRESSEE 03/27/2009.

13515418 ON 03/25/2009 I SERVED THE WITHIN NAMED
THORNTON/JERRY/SUE BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515421 ON 03/23/20091 SERVED THE WITHIN NAMED AMERICAN
GREETINGS CORPORATION AN OHIO CORPORATION BY SERVING A
TRUE AND CERTIFIED COPY THEREOF WITH ALL THE
ENDORSEMENTS THEREON. S.P.S.

13515415 ON 03/22/20091 SERVED THE WITHIN NAMED
WEISS/JEFFREY/ BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515417 ON 03/22/20091 SERVED THE WITHIN NAMED
RATNER/CHARLES/A. BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515414 ON 03/22/20091 SERVED THE WITHIN NAMED
WEISS/MORRY/ BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515420 ON 03/22/20091 SERVED THE WITHIN NAMED
HARDIS/STEPHEN/R. BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515419 ON 03/22/2009 1 SERVED THE WITHIN NAMED
CIPOLLONE/JOSEPH/B. BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515416 ON 03/22/2009 I SERVED THE WITHIN NAMED WEISS /ZEV/
BY SERVING A TRUE AND CERTIFIED COPY THEREOF WITH ALL
THE ENDORSEMENTS THEREON. S.P.S.

SUMS COMPLAINT(13515429) SENT BY CERTIFIED MAIL. TO: JERRY
SUE THORNTON 201 NORTH WESTSHORE DRIVE APT 2002
CHICAGO, IL 60601-0000

http://cpdocket.cp.ciryahogacounty.us/pCVDocket.aspx?Isprint=Y 3/31/2010
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03/23/2009 D5 SR

03/23/2009 D4 SR

03/23/2009 Dl SR

03/23/2009 D11 SR

03/23/2009 D10 SR

03/20/2009 D11 SR

03/20/2009 D9 SR

03/20/2009 D8 SR

03/20/2009 D7 SR

03/20/2009 D6 SR

03/20/2009 D3 SR

03/20/2009 D2 SR

03/20/2009 Dl SR

03/20/2009 P1 SR

03/20/2009 D11 CS

03/20/2009 D10 CS

Page 5 of 6

SUMS COMPLAINT(13515428) SENT BY CERTIFIED MAIL. TO:
JOSEPH S. HARDIN JR 820 PICACHO LANE MONTECITO, CA 93108- ^
0000

SUMS COMPLAINT(13515427) SENT BY CERTIFIED MAIL. TO: SCOTT
S. COWEN 2 AUDOBON PLACE #801 NEW ORLEANS, LA 70118-0000 ^

SUMS COMPLAINT(13515426) SENT BY CERTIFIED MAIL. TO: MORRY
WEISS 3164 MIRO DRIVE NORTH PALM BEACH GARDENS, FL 33410-
0000

SUMS COMPLAINT(13515431) SENT BY CERTIFIED MAIL. TO:
AMERICAN GREETINGS CORPORATION AN OHIO CORPORATION
C/O CSC LAWYERS INCORPORATION SERV REG AGT.,50 WEST ^
BROAD ST STE 1800 COLUMBUS, OH 43215-0000

SUMS COMPLAINT(13515430) SENT BY CERTIFIED MAIL. TO:
HARRIET MOUCHLY-WEISS 415 EAST 52N STREET APT 9H NEW ^
YORK, NY 10022-0000

SUMS COMPLAINT(13515421) SENT BY SPECIAL PROCESS SERVER.
TO: AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION ONE AMERICAN ROAD CLEVELAND, OH 44144-0000

SUMS COMPLAINT(13515420) SENT BY SPECIAL PROCESS SERVER.
TO: STEPHEN R. HARDIS 52 WYCHWOOD DRIVE CHAGRIN FALLS, ^
OH 44022-0000

SUMS COMPLAINT(13515419) SENT BY SPECIAL PROCESS SERVER.
TO: JOSEPH B. CIPOLLONE 10740 SHERWOOD TRAIL NORTH ^
ROYALTON, OH 44133-0000

SUMS COMPLAINT(13515418) SENT BY SPECIAL PROCESS SERVER.
TO: JERRY SUE THORNTON 40 FAIRWAY TRAIL CHAGRIN FALLS, OH In
44022-0000

SUMS COMPLAINT(13515417) SENT BY SPECIAL PROCESS SERVER.
TO: CHARLES A. RATNER 26980 SOUTH PARK BOULEVARD SHAKER
HEIGHTS, OH 44120-0000

SUMS COMPLAINT(13515416) SENT BY SPECIAL PROCESS SERVER.
TO: ZEV WEISS 2420 BUCKHURST DRIVE BEACHWOOD, OH 44122-
0000

SUMS COMPLAINT(13515415) SENT BY SPECIAL PROCESS SERVER.
TO: JEFFREY WEISS 23501 RANCH ROAD BEACHWOOD, OH 44122- ^
0000

SUMS COMPLAINT(13515414) SENT BY SPECIAL PROCESS SERVER.
TO: MORRY WEISS 4500 UNIVERSITY PARKWAY UNIVERSITY HTS, ^
OH 44118-0000

COMPLAINT WITH JURY DEMAND FILED. SERVICE REOUEST-
SUMMONS BY CERTIFIED MAIL AND PROCESS SERVER TO THE
DEFENDANT(S).,

WRIT FEE

WRIT FEE

http://cpdocket.cp. cuyahogacounty. us/p_C: VDoeket.aspx?isprint=Y 3/31/2010



Case Docket

03/20/2009 D7 CS

03/20/2009 D5 CS

03/20/2009 D4 CS

03/20/2009 Dl CS

0 3/2 012 0 0 9 D11 CS

03120/2009 D9 CS

03/20/2009 D8 CS

03/20/2009 D7 CS

03/20/2009 D6 CS

03/20/2009 D3 CS

03/20/2009 D2 CS

03/20/2009 Dl CS

03/20/2009 N/A SF

03120/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 P1 SF

03/20/2009 N/A SF

© PROWARE 1997-2010

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

WRIT FEE

JUDGE PETER J CORRIGAN ASSIGNED (RANDOM)

ADDITIONAL DEPOSIT FOR SERVICE, OVER 10 DEFENDANTS $20

LEGALRESEARCH

LEGAL NEWS

LEGAL AID

COMPUTER FEE

CLERK'S FEE

DEPOSIT AMOUNT PAID LANDSKRONER,GRIECO,MADDEN,LTD

CASE FILED

Page 6 of 6

3/31/2010http://cpdockel.cp.cuyahogaeouaty.us/p_CVDocket.aspx?isprint=Y
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IN 'f1IE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, 01110

ELtiC'TRICAL WORKERS PENSION ) CASE NO: CV 09-687985
FUND LOCAL 103 1.13.E.W., derivatively
onbehalfofANIERICrANGRI3ETINGS ) .IUDGEPE'CERJ.CORRIGAN

CORPORATION, ADMINISTRATiVE AND PRESIDING
Plaintiff, ) JUDCiE NANCY A. FUERST

)
MORRY WEISS, JEFFREY WEISS, ZEV
WF:1SS, SCOTT S. COWEN, JOSEPII S.
HARDIN, JR., CHARLES A. RATNER, )
JERRY SUE'1'FIORNTON, JOSEPH B.
CIPOLLONE, STEPIdt:N R. FIARDIS, and
IiARRIE"r MOUCHLY-WEISS,

)
Defendants, )

)
-and- )

)
AMERICAN GREETINGS

)CORPORATION,
)

Nominal Defenclant. )

INDIVIDUAL 1)EFENDAN'i'S' NIOTION FOR LEAVE
TO FILE INSTANTER A REPLY IN SUPPORT OF APPEAL OF ORl)ER

I)ENYING MOTION TO TRANSFER'CO COMNtERC1AL DOCKET

Iudividual Defendants respectfiitly ruluest leave to file irrstcrnter the attaclted brief repty

(little tnore tlian one page) in turtlter support of their Appeal ot'Jucige Corrigan's Order Denying

Delenciant's Motion to "1'ransi'er to Cominerciai Docket.



REPLY IN FuRTHEIt SL'PI'oliT OF APPBAL OF oRDER
1)ENYING NMnT1ON Tn TRAIVSFGR'1'O COMMERCIAL DOCKET

In its Opposition, the Pension Fund concedes that (1) deriv.nive actions like this oue nnr.vl

lie transferred to the C.ommercial Docket, and (2) its self-proclaimed description as a "labor

organization" has noth'tng whatsoever to do with the clainis it purports to bring on belialf of

American Greetings. Notwithstanding, the Pension Fund contitiues to insist that this case cannot

be translerred based on its unsupported and self-servitig assertion in this casc-as opposed to the

other cases in which it admitted that it Nvas a sophisticated pension fund-that it is a "labor

organization." (()pp'n at 2-4.) The Pension Fund's argument is meritless.

The Pension Fund does not dispute that if a lawsuit identical to this one were filed by an

individual shareholder or institutional investor, the Temporary Rtdes would require transfer. But

because it was liled by a shareholder now calling itself a "labor organizatiou," transfcr is

forbidden. That makes no sense. 'T'ransfer to the commercial docket should not boil down to the

caption of a coniplaint, but instead on the essence of the claim. That is what the Supreme Court

envisioned; that is the only fair reading of the applicable Temporary Rttles.

Equally tneritless is the Pension Fund's attempt to portray itself as a`9abor organization"

in the first place. Even if an NLRA detinition applied, the Pcusion Fund caunot seriously claini

that it concerns itself with the "terms and conditions of employment" as that phrase is comnionly

understood. (Opp'n at 6). Likewise, although the Pension Fund also claims that it is

"collectively bargained with each participating eniployer" and manages the assets in the ftmdt

(Opp'n at 5-6), that argument mischaracterizes the respective roles of a labor union and a

pension fund. A pension rnnd has no role in the collective bargaining process; a pensiou fund is

the restdl of the collective bargaining process and merely administe;s the distribution of benetits

1 Individttal Defendants do not concede the propriety of using the detinition of "labor
organization" frotn the NLRA or the Pension Fund's characterization of the law related thereto.



obtained through that process by a union. ]ndeed, the equal representation of manageinent and

labor on tlie board overseeing the Pension Fund both rcn(icr impossible any role for the Pension

I'und in collective bargaiuing and demonstrates lhat the Pettsion Fund Aot a,4hC1) organization.

Dated: March 12, 2010 Res

SQ i , SANDERS & DEMPSEY L.I..P.
4900 Kcv "I'ower
127 Public Square
Cleveland, OH 44 1 1 4-1 304
216.479.8500 (phone)
2I6.479.8780 (fax)

Joseph^.^tX'einstein (0023504)
jiveinŝ7eu^ssdcom
.Iose 1t P. Rodgers (0069783)
jro erafc^sscl.corn
Sh ndrt, King(0078419)
ski g,^s ^cl com

Jnance(r^d. Corn
Fredericle^A Nance (0008988)

OF COUNSEL:

David II. Kistenbroker
david kistenln•okerra),kattenlcni^. com
Carl E. Volz
carl. volz((%kattenlaiv. corn
KATTEN NIUCHIN ROSENMAN LLP
525 West Mom-oe Street
Cliicago, IL 60661-3693
312.902.5362 (pltone)

[2ichard Ii. Zelichov
richitrdselicllov(ei kzrttenlcnv. cnm
KATTEN MUCIIIN ROSENMAN LLP
2029 Century Park East, Suite 2600
Los Angeles, CA 90067-3012
310.788.4680 (plione)

A"(TORNEYS FOR'1'HE iNDIVIDUAL
DEFENDANTS



Ch.IYPI FLCATE OF SERVICE

I certify that a truc and accurate copy of the INDIVIDUAL DEPGNDANTS' MO'I'ION

FOR LL:AVE: I'0 FILE INSTANTL^R A REPLY IN SUPPORT OF APPEAL OF ORDER

DENYING MOTION TO "CRANSI'ER TO COMMERCIAL DOCKET was servcd by

REGLiI.AR U.S. MAII, and E-MAIL this 12th day of March 2010 upon:

Jack Landskroner, Esq.
1360 West 9th Street
Suite 200
Cleveland, OH 441 1 3-0000

Dazrcn J. Robbins, Esq.
"I'ravis F. Downs III, I:sq.
James I. Jaeonette, Esq.
COUGHI,IN S7'OIA GELLER

RUDMAN & ROBBINS LLP
655 West Broadway, Suite 1900
San Diego, CA 92101

ATTORNEYS FOR PLAINTIFF

.iolm D. Parker, Fsq.
Lora M. Reece, Esq.
Ciaker & Hostetler I,LP
3200 National City Center
1900 East Ninth Strcet
Cleveland, OH 44114-3485
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