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This original action is brought in the name of the State of Ohio on the relation of
American Greetings Corporation, Morry Weiss, Jeffrey Weiss, Zev Weiss, Scott S. Cowen,
Joseph S. Hardin, Jr., Charles A. Ratner, Jerry Sue Thornton, Joseph B. Cipollone, Stephen R.
Tardis, and Harriet Mouchly-Weiss (“Relators™).

INTRODUCTION

1. This action involves an important issue relating to the interpretation of the
Temporary Rules of Superintendence of the Courts of Ohio governing Commercial Dockets (the
“[emporary Rules™), which the Supreme Court of Ohio adopted and which became effective
July 1, 2008.

2. Relators are defendants in a derivative action purportedly brought on behalf of
American Greetings Corporation (“American Greetings”), an Ohio corporation, that is currently
pending in the Cuyahoga County Court of Common Pleas (the “Derivative Action™). Relators
respectfully submit that they are entitled to writs of prohibition and mandamus, ordering
Respondent, Judge Peter Corrigan (the “Trial Judge™), to refrain from exercising authorily over
the Derivative Action and requiring the Trial Judge or Administrative Judge, Judge Nancy A.
Fuerst {the “Administrative Judge”), to enter an order transferring the case to the Commercial
Docket consistent with the non-discretionary mandates of the Temporary Rules.

3. The Temporary Rules explicitly direct that a ““derivative action” involving the
obligations and liabilities of corporate officers and directors “shall” be transferred to the
Commercial Docket. A non-Commercial Docket Judge has 1{0 authority to preside over such
cases. Despite that lack of authority, the Trial Judge refused, without explanation, to transfer the
Derivative Action. On appeal, the Administrative Judge affirmed that decision, also without

explanation.



4. These decisions are both contrary to the plain language of the Temporary Rules
and inimical to the object and purpose underlying them. The plaintiff in the underlying case
opposed transfer based on the sole, unsupported statement that it is a “labor organization.”
Plaintiff did so because the Temporary Rules provide for an exception o the rule thai derivative
actions must be transferred to the Commercial Docket where “the gravamen of the case relates to
any of the following: . . . [c]ascs in which a labor organization is a party|.]” In this case,
however, this exception is inapplicable for two independent reasons: (i) cven if the Plaintiff
were a labor organization (and it is not), that fact would have absolutely nothing to do with the
“oravamen of the case;” and (ii) the plaintiff is not a labor organization at all.

5. First, even if Plaintiff were a labor organization, that fact would not relate to the
“sravamen of the case” in any conceivable way. The underlying case is a derivative action. 1o
state the obvious, derivative actions are brought on behalf of the company, on claims that belong
to the company. Indeed, it is well-settled in Ohio that where, as here, a shareholder has brought a
derivative claim, the shareholder is not the rcal party in interest. This case therefore has
precisely nothing to do with the claims or defenses of a labor organization.

6. Second, plaintiff is not a labor organization. The plaintiff is a Massachusetts
pension fund called the Electrical Workers Pension Fund, Local 103, LB.E.W. (the “Plaintifl” or
“Pension Fund”). As explained more fully below, the Pension Fund is not a labor organization,
and documents that it has filed with the Federal Government confirm that it is not. In support of
its statement to the contrary, Plaintiff offers only a footnote citation to the website of the
International Brotherhood of Electrical Workers (I.B.E.W.). The LB.E.W., however, is legally

distinet from Plaintiff and is not a party in the Derivative Action,



7. For each of these independent reasons, the Trial Judge lacks authority to preside
over the Derivative Action. Nor do Relators have an adequate remedy at law to seek correction
of this jurisdiction defect. Temporary Rule 1.04(D)(2) provides that “[tlhe decision of the
administrative judge as to the transfer of a case under division (C) of this rule is fined and not
appeaiable.” (Emphasis added). Accordingly, Relators respectfully request that this Court issue
a writ directing the Trial Judge or Administrative Judge to transfer the case to the Commercial
Docket and prohibiting the Trial Judge from exercising jurisdiction over this matter.

JURISDICTION

8. This Court has original jurisdiction over this action pursuani to Article 1V,

Section 2(B)(1)(d) of the Ohio Constitution.
PARTIES

9. Relator American Greetings is an Ohio corporation, a nominal defendant in the
Derivative Action, and the real party in interest.

10.  The Individual Relators are defendants in the Derivative Action and are directors
and/or officers of American Greetings.

1. Respondent, Judge Nancy A. Fuerst, is the Administrative and Presiding Judge of
the Cuyahoga County Court of Common Pleas.

12.  Respondent, Judge Peter J. Corrigan, is a Cuyahoga County Common Pleas Court
judge. Judge Corrigan was assigned to the Derivative Action and is currently presiding over it,

FACTUAL ALLEGATIONS

1. The Pension Fund Files a Derivative Action in Its Capacity as a Stockholder on
Behalf of American Greetings

13. On March 20, 2009, the Pension Fund filed a Verified Derivative Complaint

purportedly on behalf of American Greetings against Relators in the Court of Common Pleas of



Cuyahoga County, Ohio. The case is styled £lectrical Workers Pension Fund Local 103 LB.EW,
vs. Morry Weiss, et al., Case No. 09-CV-687985 (the “Derivative Action”). {Appeal, Bx. .

14. Consistent with the nature of derivative actions, the Pension Fund sued in a
representative capacity on causes of action belonging to American Greetings.  American
Greetings—the real plaintiff in interest—was named as a nominal defendant. The Complaint
alleges that Relators breached their fiduciary duties by approving backdated option grants,
permitting the grants to be improperly recorded, and disseminating false financial statements.

15. On April 17, 2009, Relators removed the Derivative Action to the United States
District Court for the Northern District of Ohio. The District Court granted Plaintift’s motion to
remand on February 17, 2010, which was reflected on the Cuyahoga County Common Pleas
Court’s docket on March 1, 2010.
1L Relators Move to Transfer the Derivative Action to the Commercial Docket

16. In the 1990s, business courts were created in jurisdictions across the country. The
general purpose of these courts was to develop judicial expertisc in business disputes, resolve
issues promptly, and promote consistent outcomes. Many were modeled after the most well-
known commercial court, Delaware’s Chancery Court. Recognizing the need for commercial
dockets, the Chief Justice of this Court announced the formation of the Supreme Court Task
Yorce on commercial dockets in his April 23, 2007 Annual State of the Judiciary Address. The
task force was charged with assessing the best method of establishing commercial civil litigation
dockets in Ohio Common Pleas Courts. (Operating Guidelines for the Task Force on

Commercial Dockets 9§ 2).

! The majority of exhibits referenced hercin were attached to the Individual Defendants’
Appeal of Order Denying Motion to Transfer to the Commercial Docket, which is Exhibit as 1
hereto. Accordingly, “Appeal, Ex. [x]” refers to exhibits attached the Appeal brief. “Exhibit
[x]” refers to all other exhibits submitted herewith.



17.  The Task Force’s work culminated in the Supremc Courl’s adoption of the
Temporary Rules of Superintendence, cffective July 1, 2008 ("Iemporary Rules™. (Appeal, Ex.
B). The Cuyahoga County Court of Common Pleas is currently one of four Commercial Docket
Pilot Project courts.’

18.  The goals of the project were two-fold: efficiency and prediciability: “Cases on
the Commercial Docket will be decided more quickly than cases that remain on the standard
docket because of specific timing rules. Consistency and predictability of decision will come
from having the same limited number of judges deciding commercial issues. With these
improvements, the hope is that Ohio will become more hospitable toward business, strengthening
the state’s cconomy.” (A Primer on Ohio’s New Commercial Dockets, COLUMBUS BAR
LAWYERS QUARTERLY (Summer 2009); Ohio Supreme Court Test To Set Aside ‘Commercial
Dockets’ For Biz Disputes, BUSINESS FIRST (July 4, 2008) (*“The Court’s mission here is to
create efficiencies in the administration of justice,” said state Supreme Court spokesman
Christopher Davey. ‘But it could have a positive impact on economic development in the state at
a time when it’s sorely needed.”™)).

19. Pursuant to Temporary Rule 1.02(C)(1), only “Commercial Docket Judges” can
hear and decide cascs assigned to the Commercial Docket. The Temporary Rules are designed to
cnsure the success of the Pilot Project by requiring that commercial cases be heard by
Commercial Docket Judges who are trained in handling commercial cases under specific

Commercial Docket case management plans. (See Temp. Sup. R. 1.02(C)(2) and 1.07).

2 Available at http://www.supremecourt.ohio.gov/Boards/commbockets/pilotCourts.asp
(last visited March 29, 2010).



20, Partics can move to transler a case to the Commercial Docket. (Temp. Sup. R,
1.04(B)(1) & (2)). Moreover, if a case qualifies [or the Commercial Docket and no attorney
representing a party in the case files a motion for transfer, “the judge shall sua sponte request the
administrative judge to transfer the case to the Commercial Docket.” (Temp. Sup. R. 1.04(B)(3)).
The Temporary Rules thus mandate that commercial cases be transferred to and heard by trained
Commercial Docket Judges only.

21. Among the select group of cases that must be transferred to the Commercial
Docket are derivative actions involving the rights, obligations, liability, or indemnity of officers
and directors of corporations. Transfer of such cases is mandatory:

(A) Cases accepted into the commercial docket
[A] commercial docket judge shall accept a civil case, including
any . . . derivative action, into the commercial docket . . . if the

case is within the statutory jurisdiction of the court and the
gravamen of the case relates to any of the following:

(4) The rights, obligations, liability, or indemnity of an officer,
director, manager, trustee, partner, or member of a business entity
owed to or from the business catity[.}

(Temp. Sup. R. LO3(A}4) (emphasis added)).

22. It is undisputed that the Complaint against Relators asserts such derivative claims.
Relators therefore moved 1o transfer the Derivative Action to the Commercial Docket on March
2, 2010 pursuant to Temporary Rule 1.03(A). (Appeal, Ex. C).

23, On March 3, 2010, the Pension Fund opposed the motion to transfer. (Appeal, Ex.
D). The Pension Fund did not dispute that it filed a derivative action that was subject to transfer.

Rather, it asserted an exception to the rule, claiming to be a “labor organization” under

lemporary Rule 1.03(B)(7), which provides that “la] commercial docket judge shall not accept



a civil case into the commercial docket of the pilot project court if the gravamen of the case
relates to any of the following: . . . (7) [c]ases in which a labor organization is a party[.]”
(Emphasis added).

24.  Relators filed their Reply on March 4, 2010 (Appeal, Ex. E), demonstrating that,
even if the Pension Fund were a “labor organization,” the Temporary Rules still would not
preclude transfer because the “gravamen of the case” does not relate to the plaintiff’s identity.
Rather, the Pension Fund sued as a nominal plaintiff and represeniative of the corporation.

25. | The Derivative Action is not a labor lawsuit. The Pension Fund’s claimed status
as a “labor organization™ is irrelevant (o its representative capacity as a shareholder allegedly
bringing, “on behalf of American Greetings,” claims belonging to American Greetings. (Appeal,
Ex. F, at 2).

20, Furthermore, even if a party’s mere status as a labor organization were sufficient
to preclude transfer to the Commercial Docket (and it is not), the Pension Fund did not submit
any evidence that it was a “labor organization” within the meaning of the Temporary Rules. [n
fact, it is not a labor organization. To give the falsc appearance that it is, however, the Pension
Fund included a footnote citation to the website of the International Brotherhood of Electrical
Workers (LB.E.W.). The LB.L.W., however, is not a party in the Derivative Action.

27, Documents the Pension Fund (iled with the federal government and in other
litigation demonstrate that the Pension Fund and LB.E.W. Local 103 are legally distinct: the
Pension Fund is a sophisticated institutional investor with more than a hall-billion dollars in
investments, whereas LB.E.W. Local 103 is a labor union. The Pension Fund’s annual report,
which it is required to file with the federal government, reveals that it is a multi-employer

pension plan within the meaning of § 3(37) of ERISA. (Appeal, Ex. H). The Pension Fund has

10



also stated in sworn submissions to courts in other cases that it is an *“‘employee pension benefit
plan’ within the meaning of §3(2)(A) of ERISA,” (Appeal, Ex. J (Verified Complaint, Gambino,
et al. v. Tri State Signal, 1:09-CV-11973-NG, at Y 4), and that it is a “large, sophisticated
institutional investor” with “vast resources.” (Appeal, Ex. T, at 8)).

28.  Despite the inapplicability of the “labor organization” exclusion, the Trial Judge
summarily denied Defendants’ motion without any analysis on March 5, 2010. (Appeal, Ex. A;
see also Lxhibit 1 hereto).

I1I.  Relators Appeal the Denial of the Motion to Transfer

29, Pursuant to Temporary Rule 1.04(C)(1), Relators promptly and timely appealed
the Judgment Lntry to the Administrative Judge. (Exhibits 2, 3 hereto). The Pension Fund
responded. (Exhibit 4 hereto).

30.  On March 26, 2010, the Administrative Judge affirmed the Trial Judge’s order
with a one-sentence entry on the docket: “Upon review by Administrative Judge of Defts’ appeal
of Judge Corrigan’s 3/5/10 Order denying Defts” Motion to Transfer to Commercial Docket, the
Court finds Defts” appeal is without merit and Judge Corrigan's order is sustained.” (Exhibit 5
hercto (Docket showing Judgment Entry)).

31.  The Administrative Judge did not rule on Relators’ request for leave to file a

Reply Brief Instanter. (Exhibit 6 hereto).

CLAIM FOR WRITS
32, Relators restate the above allegations as if fully set forth herein.
33, This action involves a non-discretionary mandate of the Temporary Rules and

Relators are cntitled to writs of prohibition and mandamus.

11



34. By failing to transfer the Derivative Action, the Trial Judge has exercised and will
continue exercising judicial power that is patently and unambiguously unauthorized per the
Temporary Rules. A writ of prohibition prohibiting him from exercising this power is therefore
warranted.

35.  Transfer of the Derivative Action was mandatory under the Temporary Rules.
Because Relators have a clear legal right to have the Derivative Action transferred to the
Commercial Docket, Respondents have a clear legal duty under the Temporary Rules to effect
that right, warranting the issuance of a wril of mandamus.

36. Because Relators have the right to have the Derivative Action heard by a
designated Commercial Docket Judge, and given that Relators have exhausted the available
remedies through the appeal procedure promulgated in the Temporary Rules, denial of the writs

will injure Relators and no other adequate legal remedy otherwise exists.

12



WHEREFORE, for the foregoing reasons, Relators respectfully request that this Court:

(a)

(b)

(c)

issue a writ of prohibition and/or mandamus (i) prohibiting the Trial Judge from
proceeding to exercise judicial authority over the Derivative Action; (ii) ordering
the Trial Judge to vacate the Journal Eniry denying Relators’ motion to transfer to
the Commercial Docket; and (iii) ordering the Trial Judge to cnter an order
transferring the Derivative Action to the commercial Docket, or, alternatively,
ordering the Administrative Judge to vacate the Journal Entry affirming the Trial
Judge’s denial of Relators’ motion to transfer and ordering that the Derivative
Action be transferred to the Commercial Docket.

order Respondent to reimburse Relators for costs ussociated with bringing this
action,

grant such other and further relicf as the Court deems appropriate.

13
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YERIFICATION

The undersigned, being first duly sworn, and in accordance with 5. Ct. Prac. R. X((B),
slates as follows: 1 am one of the attorneys for Relators, The facts set forth in the Complaint are
based upon my personal knowledge and, to the best of my knowledge, information, and belief,

all of the facts alleged are true.

SWORN TO BEFORE ME AND SUBSCRIBED IN MY PRESENCE THIS 2ND DAY
OF APRIL 2010,

BRENDAN P. KELLEY, Acty. ‘
NOTARY PUBLI - =72 TE OF OHIO L L )

My eommissian (i8S o gxpiration date L
Section 147.03 O.R.C. e
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing Complaint for Writ of Prohibition
and Mandamus was scrved by clectronic mail this 2nd day of April 2010 upon the following:
Darren J. Robbins, Esq., darrenr{@gcsgrt.com
Travis L. Downs 111, Esq., travisd{@csgrr.com
James L Jaconette, Esq., jjaconetie(@csgr.com
Jack Landskroner, Fsq., jack@lgmlegal.com
Counsel of Record in Electrical Workers Pension

Fund Local 103 LB.EW. v. Moy Weiss, et al.,
Case No. 09-687985 (Cuyahoga C.I)

FREDERICK R. NANC, ;
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INDIVIDUAL DEFENDANTS’ APPEAL OF ORDER DENYING MOTION TO
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REAL PARTY IN INTEREST AMERICAN GREETINGS CORPORATION'S
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JUDGMENT ENTRY
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DOCKET, ELECTRICAL WORKERS PENSION FUND LOCAL 103 LB.EW. V.
MORRY WEISS, ET AL., CASE NO. 09-687985 (CUYAHOGA C.P.)

INDIVIDUAL DEFENDANTS> MOTION I'OR LEAVE TO FILE INSTANTER
A REPLY IN SUPPORT OF APPEAL OF ORDER DENYING MOTION TO
TRANSFER TO COMMERCIAL DOCKET
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EXHIBIT 1



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION
FUND LOCAL 103 1. B.E.W., derivatively
on behalf of AMERICAN GREETINGS
CORPORATION,

Plaintiff,
V.

MORRY WEISS, JEFFREY WEISS, ZEV
WEISS, SCOTT 5. COWEN, JOSEPH S.
HARDIN, JR., CHARLES A. RATNER,
JERRY SUE THORNTON, JOSEPH B.
CIPOLLONE, STEPHEN R. HARDIS, and
HARRIET MOUCHLY-WEISS,

Defendants,
—and—

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant,

uuvvvvvwvvvvvuvvvvvuvvvv

CASE NO: CV (9-687985
JUDGE PETER I. CORRIGAN

ADMINISTRATIVE AND PRESIDING
JUDGE NANCY A. FUERST

Oral Argument Requested

INDIVIDUAL DEFENDANTS’ APPEAL OF ORDER DENYING
MOTION TQ TRANSFER TO COMMERCIAL DOCKET

Pursuant to Temporary Rule 1.04(C)(1) of the Rules of Superintendence for Courts of
Ohio, Defendants Morry Weiss, Jeffrey Weiss, Zev Weiés, Scott S. Cowen, Joseph 8. Hardin, Jr.,
Charles A. Ratner, Jerry Sue Thomton, Joseph B. Cipollone, Stephen R. Hardis and Harriet
Mouchly-Weiss (the “Individual Defendants™ respectfully appeal the Judgment of the

Honorable Peter J. Corrigan entered on Friday March 5, 2010 (Exhibit A) denying transfer of

this case to the Commercial Docket.



INTRODUCTION

This is a “derivative case”™ involving the “rights, obligations, liability. . . of an officer [or]
director of a business entity owed to or from the business entity.” (Temp. Sup. R. 1.03(A))'
Accordingly, on March 2, 2010, the Individual Defendants and Nominal Defendant American
Greetings -- the real plaintiff in interest -- moved to transfer this case to the Commercial Docket
pursuant to the Ohio Supreme Court’s Temporary Rules, which mandate transfer of such
derivative cases. (See Motion, Exhibit C.)

Plaintiff, a pension fund, opposed transfer on a single ground: it claimed to be a “labor
organization” and argued that the Temporary Rules prohibit transfer of cases in which a “labor
organization” is a party. {See Opp’n, Exhibit D.)

Despite the clear applicability of Temporary Rule 1.03(A) and Defendants’
demonstration that the “labor organization™ exclusion did not apply to this case (Reply, Exhibit
E), Judge Corrigan (incorrectly) denied Defendants” Motion without explanation.

ARGUMENT

1. THE TEMPORARY RULES REQUIRE TRANSFER OF Tiis CASE To THE COMMERCIAL
DOCKET.

As set forth in Defendants’ Motion, this derivative action was purportedly brought on
behalf of American Greetings by the Elecirical Workers Pension Fund Local 103 LB.E.W (the
“Pension Fund”), an American Greetings shareholder. (Complaint, Exhibit F.) In its Complaint,
the Pension Fund claims the Individual Defendants breached their fiduciary duties to American
Greetings by allegedly directing or allowing American Greetings to illegally backdate stock

options. {Compl. 9 1-12.)

! For the Court’s convenience, a copy of relevant provisions of the Rules of
Superintendence for Courts of Ohio is attached as Exhibit B.



The Pension Fund did not -- and could not — dispute that the plain language of the
Temporary Rules require that “derivative actions” like this one involving the “rights, obligations,
liability, or indemnity of an officer [or] director” be transferred to the Commercial Docket.
(Temp. R. 1.03(A).) Indeed, the Eight District Court of Appeals recently considered the
propriety of an order transferring a similar shareholder derivative case to the Commercial Docket
and concluded that transfer was not just proper, it was required. State ex rel. Carr v, MeDonnell,
621 N.E. 2d 251, 255-56 (8th Dist. 2009).2 The court further noted that if one of the parties had
not moved to transfer, the trial court would have been required to transfer the case sua sponte. It
is therefore beyond dispute that this derivative action belongs on the Commercial Docket.

1l. THE “LABOR ORGANIZATION” EXcLUSION DOES NOT PRECLUDE TRANSFER OF THIS
CASE To THE COMMERCIAL DOCKET,

Temporary Rule 1.03(B) -- the rule upon which the Pension Fund relied in opposing
iransfer — does not state that transfer is prohibited merely because a party claiming to be a labor
organization is a named party. Rather, the Rule clearly and unambiguously states that “[a]
commercial docket judge shall not accept a civil case into the commercial docket of the pilot
project court if the gravamen of the case relates to any of the following . . .. (7) Cases in which
a labor organization is a party[.]” (Emphasis added).’> Here, the Pension Fund’s identity is
irrelevant to this case because the gravamen of the case relates to its status as an American

Greetings shareholder, merely one of thousands entitled, under certain circumstances not present

2 For the Court’s convenience, a copy of the Appellate Court’s decision in State ex rel.
Carr v. McDornell, 921 N.E. 2d 251, 255-56 (8th Dist. 2009}, is attached as Exhibit G.

3 Where a rule is clear and unambiguous on its face, it should be applied as written. See
Bryant v. Dayton Casket Co., 433 N.E.2d 142 (Ohio 1982). Individual Defendants respectfully
submit that the language and structure of Rule 1.03(B) are clear and unambiguous and ask the
Court to apply the rule as it is written by considering not only whether a Jabor organization is a
party but whether the party’s identity as a labor organization is related to the gravamen of the
case.



here, to sue derivatively on behalf of American Greetings. Identical claims could have been
made by any other American Greetings stockholder -- whether a hedge fund, an individual
stockholder or another pension fund. Indeed, the “true plaintiff” (and beneficiary of any
“damages” awarded if liability is found) is a corporation -- the nominal defendant, American
Greetings. Because the Pension Fund brings its claims derivatively on behalf of American
Greetings (Compl. at 2), plaintiff’s identity is irrelevant to the analysis of whether this case
should be transferred to the Commercial Docket.

The Pension Fund’s interpretation of Temporary Rule 1.03(B) is contrary to basic canons
of statutory construction.' The Pension Fund asks the Court to ignore the plain language of the
Rule, which dictates that the phrase “if the gravamen of the case relates to any of the following™
in the section heading qualifies and limits the language in the subsections below. In fact, the
Pension Fund would read this language out of the Rule altogether.

The Pension Fund’s interpretation would also lead to an illogical and absurd result that
would undermine the policy behind the Supreme Court’s decision to create the Commercial
Docket. The Supreme Court specifically intended that sharcholder “derivative actions” relating
to the rights, obligations and potential liability of officers and directors of Ohio corporations be
transferred to the Commercial Docket. Derivative actions are often filed by pension funds whose

only connection to the case is that they own stock in the corporation on whose behalf they seek

4 Courts must consider the language of the rule in context, “construing words and phrases
in accordance with rules of grammar and common usage.” Bartchy v. State Bd. of Education, 897
N.E.2d 1096, 1102 (Ohio 2008). Furthermore, courts must give effect to all words in a rule and
cannot “pick out one sentence and disassociate it from the context, but must look to the four
corners of the enactment to determine the intent of the enacting body.” State ex rel. Nation Bidg.
Tech. Academy v. Ohio Dept. of Edu., 913 N.E.2d 977, 981 (Ohio 2009) (citing State v. Wilson,
673 N.E.2d 1347, 1350 (Ohio 1997).) And finally, courts should interpret the rule so as to avoid
illogical or absurd results. State ex rel. Asti v. Ohio Dept. of Youth Servs., 838 N.E.2d 658, 664
(Ohio 2005). -



to sue. Thus, interpreting Temporary Rule 1.03(B) to prohibit transfers of cases to the
Commercial Docket even where a party actually is a labor organization (as opposed to a pension
fund) would allow lawyers to thwart the Supreme Court’s intention by simply filing the action on
behalf of one of their pension fund clients. This is not what the Supreme Court intended.

[II.  THE PENSION FUND 18 NOT A “LABOR ORGANIZATION.”

Even if plaintiff®s legally meritless interpretation were correct, this case should still be
transferred because the Pension Fund is not a “labor organization” under the Temporary Rules.

The Pension Fund argued that it is a “labor organization” as that term is defined in the
National Labor Relations Act. (Opp’n at 1 (citing 29 U.S.C. §152(5).) The Pension Fund’s only
support for this assertion, though, was a footnote cite to the website of the International
Brotherhood of Electrical Workers Local 103, where it stated that the “mission of Local 103,
L.B.E.W., is a simple one -- to provide the most skilled and productive workforce in the world,
while at the same time protecting the rights and benefits of worker.” (Opp'nat 2, n.1.)

That argument is disingenuous, at best. Documents the Pension Fund filed with the
federal government and in other litigation prove that the Pension Fund and Local 103 of the
LB.E.W. arc legally distinct entities: the Pension Fund is a sophisticated institutional investor
with more than a half-billion dollars in investments, while Local 103 of the LB.E.W. is a labor
union -- the type of “labor organization™ envisioned by the Supreme Court in Temporary Rule
1.03(B)(7). Only the Pension Fund is a party to this litigation. The labor union has no role
whatever in this case.

For example, the Pension Fund’s annual report, which it is required to file with the

federal government, reveals that it is a multiemployer pension plan within the meaning of



Section 3(37) of ERISA. (See Annual Return/Report of Employee Benefit Plan, Exhibit HY
Consistent with its filings with the federal government, the Pension Fund has stated in sworn
submissions to courts in other cases that it is an ““employee pension benefit plan’ within the
meaning of §3(2)(A) of ERISA” (see Verified Complaint, Gambino, et al. v. Tri State Signul,
1:09-CV-11973-NG, (Exhibit 1, at § 4) and that it is a “large, sophisticated institutional investor”
with “vast resources.” (See Mem. of Law in Supp. of Mot. for Elec. Workers Pension Fund,
Local 103, 1.B.E.W. for Appointment as Lead Pl and Approval of Selection of Lead Counsel,
Exhibit J, at 8.)

‘The Pension Fund should not be permitted to mask its true legal identity to avoid transfer
of this case to the Commercial Docket, where it belongs.

CONCLUSION

For the foregoing reasons, and for those reasons set forth in American Greetings’ Appeal
of Order Denying Transfer of Case to Commercial Docket, the Individual Defendants
respectfully request that the Court reverse the Judgment of the Honorable Judge Peter J. Corrigan

and enter an order transferring this case to the Commercial Docket.

3 The Pension Fund’s report for 2006 -- the most recent year publicly available -- lists
$644,135,381 in investments. (Jd at 3.) The report also reveals that the Pension Fund is
managed by a board of trustees (id. at 1) which, by law, must be made up of equal numbers of
representatives from the union and management. 29 U.S.C. §186(c)(5).
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DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV

WEISS (D3), SCOTT 3. COWEN({D4), JOSEPH S. HARDIN JR(DS),
CHARLES A. RATNER(DS), JERRY SUE THORNTON(D7}, JOSEPH B.
CIPOLLONE(DS), STEPHEN R. HARDIS(DS), HARRIET MQUCHLY- A
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
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COMMERCIAL DOCKET (W). JACK LANDSKRONER 0059227
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CORPORATION(D11) MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET FREDERICK R NANCE 0008988 03/05/2010 -
DENIED

CASE AND FILE REMANDED BACK TO COURT OF COMMON PLEAS
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DEPOSIT REQUIRED FOR REFUND $18.21 STEPHEN R HARDIS
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Temporary Rules 1.01 through 1.11 of the Rules of Superintendence for the Courts of
Ohio were approved by the Supreme Court on May 6, 2008, effective July 1, 2008:

Temp. Sup. R. 1.01. Definitivas

As used in Temporary Rules 1.01 through 1.11 of the Rules of Superintendence for the Courts of
Ohio, "business entity" means & for profit or nonprofit corporation, partnesship, limited liahility
company, limited liability partnership, professional association, business trust, joint veniure,
unincorporated association, or sole proprietorship. '



Temp. Sup. R. 1.02. Designation and Organization

(A)

(B)

<

Designation ef pilot project courts

The Chief Justice of the Supreme Court shall designate up 1o five courts of common pleas
to participate in the commercial docket pilot project pursuant to Temporary Rules 1.01
through 1.11 of the Rules of Superintendence for the Courts of Ohio. Such courts shall
be styled “pilot project courts.”” The Supreme Court Task Foree on Commercial Dockets
shall recommend to the Chief Justice cousts for designation as pilot project courts. The
Chief Jusiice shall not designate a court as a pilot project court unless the court agrees to
participate in the commercial dacket pilot project.

Establishment of commercial docket

Notwithstanding any rule of the Rules of Superintendence for the Courts of Ohio or Jocal
rule of court to the conwary, each pilot project court is authorized to establish and
maintain a commercial dockst pursuant to the requirements of Temporary Rules 1.01
through 1.11 of the Rules of Superintendence for the Couxts of Ohio.

Designation and training of coromercial docket judges

(1)  The Chief Justice of the Supreme Court shall designate one or more sitting judges
of each pilot project court to hear all cases assigned to the commercial docket. Such
judges shall be styled “commercial docket judges.” In the event of the death, resignation,
or removal from or forfeiture of office of & commercial docket judge, the Chief Justice
may designate another sitting judge of that pilot project cowrt to serve as 2 commercial
docket judge, The Supreme Court Task Force on Commercizl Dockets shall recommend
to the Chief Justice candidates for designation as commercial docket judges, The Chief
Justice shall not designate a judge as a commercial docket judge unless the judge agrees
1o participate in the commercial docket pilot project.

(2)  Each commercial docket judge shall complete an orientation and training seminax
on the administration of commercial dockets to be offered or approved by the Supreme
Court of Ohio Judicial College.



Temp. Sup, R, 1.03. Scope of the Commercial Docket

(A)

Cases accepted into the commercial docket

A commercial docket judge shall accept a civil case, including any jury, non-jury;
injunction, including any temporary restraining order; class action; declaratory judgment;
or derivative action, into the commercial docket of the pilot project court if the case is
within the statutory jurisdiction of the court and the gravamen of the cave relates to any
of the following:

(1)  The formation, governance, dissolution, or liquidation of a business entity,
as that term is defined in Temporary Rule 1.01 of the Rules of Superiniendence
for the Courts of Ohio;

(2)  The rights or obligations between or among the owners, sharcholders,
partners, or members of a business entity, or rights and obligations between or
among any of them and the entity,

(3)  Trade secret, non-disclosure, non-compete, or employment agreements
involving a business entity and an owner, sole proprietor, sharcholdet, partner, or
member thereof;

(4y  The rights, obligations, lisbility, or indemmity of en officer, director,
manager, trustee, partner, or member of a business entity owed to or from the
business entity;

(5)  Disputes between or among two or more business entities or individuals as
to their business or investment activities relating to contracts, transactions, or
relationships between or among them, inchuding without limitation the following:

(8}  Trensactions govemed by the uniform commercial code, except for
consumer product lability claims described in division (B)(2) of this rule;

(6)  The purchase, sale, lease, or license of, or a security interest in, or
the infringement or misappropriation of, patents, trademarks, service
marks, copyrighty, trade secrets, oy other intellectnal property;

{¢)  The purchase or sale of a business entity or the assets of 2 business
entify;

(d)  The sale of goods or services by a business entity to a business
entity;

{e) Mon-consumer bank or brokerage accounts, including loan,
deposit, cash menagement, and investment accounts;



{3 Surety bonds and suretyship or guarantes obligations of
individuals given in connection with business transactions;

(g)  The purchase, sale, lease, or licenss of, or a security interest in,
commercial property, whether tangible, intangible personal, or real
property:

(b}  Franchise or dealer relationships;

{) Business related torts, such as claims of unfair competition, false
advertising, unfair trade practices, fraud, or interference with contractual
relations or prospective contractual relations;

i) Cases relating to or arising under state or federal antitrust laws;

(k)  Cases relating to securities, or relating to or arising under federal
or state securities laws;

{1 Commercial insurance contracts, including coverage disputes.
@B)  Cases not accepted into the commercial docket

A commercial docket judge shall not aceept a civil case into the commercial docket of the
pilot project court if the gravamen of the case relates to any of the following:

(1)  Personal injury, survivor, or wrongful death matters;
{2)  Consumer claims against business entities or insurers of business entities,

including product Hebility and personal injury cases, and cases arising under
federal or state consumer protection laws;

(3} Matters involving occupational health or safety, wages or hours, workers'
compensation, or unemployment compensation;

{4) Environmental claims, except those arising from a breach of contractual or
legal obligations or indemnities betwoen business entities;

{5)  Matters in eminent domain;

{6) Employment Iaw cases, except those involving owners described in
division (A)(3) of this rule;

(7 Cases in which a labor organization is a party;

{8)  Cases in which a governmental entity is a party;



(9)  Discrimination cases based upon the United States constitution, the Ohio
constitation, or the applicable statutes, rules, regulations, or ordinances of the
United States, the state, or a political subdivision of the state;

(10)  Administrative agency, tax, zoning, and other appeals;

(11} Petition actions in the nature of a change of name of an individual, mental
heelth act, guardianship, or government election matters;

(12)  Individual residential real estate disputes, including foreclosure actions, or
non-commercial landlord-tenant disputes;

(13)  Any matter subject to the jurisdiction of the domestic relations, juvenile,
or probate division of the court;

{14) Any matter snbject to the jurisdiction of a municipal court, county court,
mayor's court, small claims division of a municipal cowrt or county court, or any
natier required by statate or other law to be heard in some other court or division
of a court;

(15) Any criminal matter, other than criminal contempt in connection with a
matter pending on the cormmercisl docket of the court,



Temp. Snp. R 1.04. Transfer of Case to the Commercial Docket

(8)

(B)

<

Random assignment

A case filed with a pilot project court shall be randomly assigned to a judge in
accordance with the individual assignment system adopted by the court pursuaut to
division (B)(2) of Rule 36 of the Rules of Superintendence for the Courls of Ohie.

Transfer procedure

(1) If the gravamen of a case filed with a pilot project court relates to any of the
topics set forth in division (A) of Temporary Rule 1.03 of the Rules of Supcrintendence
for the Courts of Ohio, the attorney filing the case shall include with the initial pleading a
motion for transfer of the case 1o the commerciel docket.

(2)  If the gravamen of the case relates to any of the topics set forth in division (A) of
Temporary Rule 1.03 of the Rules of Superintendence for the Courts of Ohio, if the
attorney filing the case does not file a motion for transfer of the case to the commercial
docket, and if the case is assigned to a non-commercial docket judge, an attomey
representing any other party shall file such a motion with that party’s first responsive
plending or upon that party’s initial appearance, whichever oceurs first.

(3)  If the gravamen of the case relates to any of the topics set forth in division (A) of
Temporary Rule 1.03 of the Rules of Superintendence for the Courts of Chio, if no
attorney representing a pasty in the case files & motion for transfer of the case o the
comnmercial docket, and if the case is assigned to a non-commercial docket judge, the

judge shall sua sponte request the administrative judge to transfer the case wo the
commercial docket.

(4)  If the case is assigned fo the commercial docket and if the gravamen of the case
does not relate to any of the fopics set forth in division {A} of Temporary Rule 1.03 of the
Rules of Superintendence for the Courts of Ohio, upon motion of any party or sua sponte

at any time during the course of the litigation, the commercial docket judge shall remove
the case from the commercial docket,

(5)  Copies of a party’s motion for transfer of a case to the commercial docket filed
pursuant to division (B)(1) or (2) of this rule shall be delivered to the administrative
judge. .

Rauling or decision on transfer

(1) A non-commercial docket judge shall rule on a party’s motion for transfer of a
case filed under divisions (B)1) or {2) of this rule no later than two days after the filing
of the motion. A party to the case may appeal the non-commercial docket judge’s
decision to the admipistrative judge within three days of the non-commercial docket



®)

(E)

judge’s decision. The administrative judge shall decide the appeal within two days of the
filing of the appeal.

(2)  An administrative judge shall decide the sua sponte request of a non-commercial
docket judge for transfer of a case made under division (B)(3) of this rule no later than
two days after the request js made.

Review of transfer

(1)  The factors set forth in Temporary Rule 1.03 of the Rules of Superintendence for
the Courts of Ohio shall be dispositive in determining whether a case shall be transferred
to or removed from the commercial docket pursnant to division (B) of this rule,

(2)  The decision of the administrative judge as 10 the transfer of a case under division
(C) of this rule is final and not appealable.

Adjustment of other case assignments

To goarantee a fair and equal distribution of cases, a commercial docket judge who is
assigned a commercial docket case pursuant to division (B) of this rule may request the
administrative judge to reassign a similar civil case by lot to another judge in the pilot
project court.



Temp. Sup. R, 1.05. Spectal Masters

(A)

Appointment

(1)  With the consent of all parties in a commercial docket case, a commercial docket
judge may appoint & special master to do any of the following with regard to the case:

(a)  Perform duties consented to by the parties;

(b)  Hold trial proceedings and make or recommend findings of fact on issues
to be decided by the judge without a jury if appointment is warranted by some
exceptional condition or the need to perform an accounting or resolve a difficult
computation of damages;

(¢)  Address pretrial and post-trial matters that cannot be addressed effectively
" and timely by the judge,

{(2) A special master shall not have a relationship to the parties, counsel, the case, or
the commercial docket judge that would require disqualification of a judge undex division
(E) of Canon 3 of the Code of Judicial Conduct unless the parties consent with the judge's

approval to appointment of a particular person after disclosure of any potential grounds
for disqualification,

(3) In appointing a special master, the commercial docket judge shall consider the
faimess of imposing the likely expenses on the parties and shall protect apainst
unreasonable expense or delay,

Order appouinting a special master

(1} A commercial docket judge shall give the parties notice and an opporiunity to be

heard before appointing a special master. Apy parly may seggest candidates for
appointment.

(2)  An ouder appointing a special master shall direct the special master to proceed
with al] reasonable diligence and shall inciude each of the following:

{a) ‘The special master's dutics, including any investigation or enforcement
duties, and any limits on the special master’s suthority under division {C) of this
rule;

(b The circomstances, if any, under which the special master may
sommmicate ex parfe with the commercial docket judge or a party;

{©) The basis, terms, and procedure for fixing the special master's
compensation,



<
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©)

(3) A commercial docket judge may amend an order appointing a special master at
any time after notice to the parties, and an opportunity to be heard.

Special master's authority

Unless the appointing order expressly directs otherwise, a special master shall have
authority 1o regulate all proceedings and take all appropriate measures t© perform faisly
and efficiently the assigned duties. The specin] master may impose appropriate sanctions
for contempt commitied in the presence of the special master and may recommend a
contempt sanction against & party and sanctions against 2 nonparty.

Evidentiary hearings

Unless the appointing order expressly directs otherwise, & special master conducting an

evidentiary hearing may exercise the power of the commereial docket judge to compel,
take, and record evidence.

Special mastex's orders

A special master who makes an order shall file the oxder with the clerk of the court of

common pleas and promptly serve a copy on each party. The clerk shall enter the order
on the docket.

Special master's reports

A special master shall report to the comunercial docket judge as required by the order of
appointment. The special master shall file the report and promyptly serve a copy of the
report on each party unless the commetcial docket judge directs otherwise.

Action on special master's order, report, or recomendations

(1) Inacting on a special master's order, report, or recommendations, the commercial
docket judge shall atford the perties an opportunity to be heard; may receive evidence;

and may adopt or affirm, modify, wholly or pertly reject or reverse, or resubmif to the
special master with instructions.

(2) A party may file an objection to or a motion to adopt or meodify the special
master’s order, report, or recommendations no later than fourteen days after a copy is
served, unless the court sets a different time.

(3)  The court shall decide all objections to findings of fact made or recommended by
the special master in accordance with the same standards as a ruling of a magistrate under
paragraph (D)(3) of Rule 53 of the Rules of Civil Procedure, unless the parties, with the
commercial docket judge’s approval, stipulate either of the following:

(a)  The findings will be reviewed for clear error;



(b)  The findings of e special master appointed vnder division (AXD)(2) or ()
of this rule will be final,

(4)  The commercial docket judge shall decide de novo all objections to conclusions
of law made or recommended by a special master.

(5)  VUnless the order of appointment establishes a different standard of review, the
commercial docket judge may sel aside a special master’s ruling on a procedural matter
only for an abuse of discretion.

(H) Compensation

(1}  The commercial docket judge shall fix the special master's compensation before
or after judgment on the basis and texms stated in the order of appointment, but the judge
may set a new basis and terms after notice and an opportunity to be heard.

(2)  The compensation of the special master shall be paid either by a party or paﬁies
or from 2 fund or subject matter of the case within the commercial docket judge’s
control.

(3)  The commercial docket judge shall allocate payment of the spocial master's
compensation among the parties after considering the nature and amount of the
controversy and the extent fo which any parly is more responsible than other parties for

the reference to a special master, An interim allocation may be amended to reflect a
decision on the meriis,



Temp. Sup. 1. 1.66, Cowmmercial Docket Case Management Flan

The Supreme Court Task Force on Comimercial Dockets shall establish 2 model commercial
docket case management pretrial order to provide for the issuance of a commercial docket case
management plan tailored to the requirements of the commercial docket. A commercial docket
judge may use the model commercial docket case management pretrial order. Notwithstanding
any contrary provision of a case managoment plan adopted by a pilot project court pursuant to
division (B)(1) of Rule 5 of the Rules of Superintendence for Courts of Ohip, a commereial

docket case management plan issued by a commercial docket judge shall govem the litigation of
each commercial docket case assigned to that judge.



Temp. Sup. R, 1L.O7. Rulings on Motions and Submitted Cases

»)

B)

Rulings on motions

(1} A commercial docket judge shall rule upon all motions in a commercial docket
case within sixty days of the date on which the motion was filed.

(2)  If a commercial docket judge fails to ruls upon a motion in 8 commercial docket
case within sixty days of the date on which the motion was filed, an attorney representing
the movant shall provide the judge with written notification alerting the judge of this fact.
The attorney shall provide a copy of the notification to all other partics to the case.

Submitted cases

(13 A commercial docket judge shall issue 2 decision in all commercial docket vases
submitted for determination after a court trial within ninety days of the date on which the
case was submitted.

(2)  Ifacommercial docket judge fails to issue a decision ina commercial docket case
submiited for determination afier a court trial within ninety days of the date on which the
case was submitted, an attorney representing a party to the case shail provide the judge
with written notification alerting the judge of this fact. The attorney shall provide a copy
of the notification to all other parties to the case.



Temp. Sup. R. 1.08, Comnmnercial Docket Case Disposition Time Guideline

(A)

(B)

Time guideline

Except for a case designated as complex litigation pursuant to Rule 42 of the Rules of
Superintendence for the Courts of Ohio, a pilot projest court shall aspire to have cach
case assigned to a commercial docket judge to disposition within eighteen months of the
date on which the case was filed. This time guideline is not mandatory, but mather is
intended to serve as a benchmark and assist pilot project courts and commercial docket
judges in measuring the effectiveness of their case management.

Notification of delay

If a commercial docket judge has not disposed of a cornmercial docket cape assigned to
the judge within eighteen months of the date on which the case was filed, the judge shall
notify the Court Statistical Reporting Section of the Supreme Court es to the cause for

delay for the purpose of providing the information to the Sepreme Court Task Foree on
Commercial Dockets.



Temp. Sup. R. 1.09. Publication of Opinions and Orders

Opinions and dispositive orders of the commercial docket judges shail be promptly posted on the
website of the Supreme Court.



Temp. Sup. R. 1.10. Pilot Project Evaluation

The Supreme Court Task Force on Commercial Dockets shall collect, analyze, comelate, and
interpret information and data concerning the commercial docket of each pilot project court. The
Task Force may request the assistance of the Court Statistical Reporting Section at the Supreme
Court and collect additional information from pilot project courts as needed.



Ternp, Sup. R 1.11, Term of Temporary Rules 1,01 through 1.11

Temporary Rules 1.01 through 1.11 of the Rules of Superintendence for the Courts of Ohio
adopted by the Supreme Court on May 6, 2008 shall take effect on July 1, 2008 and shall remain
in effect throngh Fuly 1, 2012, unless extended, modified, or withdrawn by the Supreme Court
prior to that date. Any commercial docket case pending after the term of these temporary rules
shall continue pursuant to the requirements of the rules until final disposition thereof.
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IN THE COURT OF COMMON PLEAS  0p Wi
CUYAHOGA COUNTY, OHIO ~2

ELECTRICAL WORKERS PENSION
FUND LOCAL 103 [.B.E.-W., derivatively
on behalf of AMERICAN GREETINGS
CORPORATION,

Plaintiff,
v.

MORRY WEISS, JEFFREY WEISS, ZEV
WEISS, SCOTT 8. COWEN, JOSEPH S.
HARDIN, JR., CHARLES A. RATNER,
JERRY SUE THORNTON, JOSEPH B.
CIPOLLONE, STEPHEN R. HARDIS, and
HARRIET MOUCHLY-WEISS,

Defendants,
—and—

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

b
/
CASE NO: CV-09- 6@3&5% i Co( ehs,
JUDGE PETER J. CORRIGAN' 77 ,ﬁir

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS’ MOTION TO TRANSFER
CASE TO THE COMMERCIAL DOCKET'

Defendants respectfully move this Court to transfer this case to the Commercial Docket

in accordance with Temporary Provision 4 of the Rules of Superintendence for Courts of Ohio.

The Temporary Rules provide:

' pursuant to Temp. Sup. R. 1.04(B)(5), a copy of this Motion shall be delivered to the Administrative

Judge.



[A] commercial docket judge shall accept a civil case, including any . . .

derivative action, into the commercial docket . . . if the case is within the statutory
jurisdiction of the court and the gravamen of the case relates to any of the
following:

LI

(4) The rights, obligations, liability, or indemnity of an officer, director,
manager, lrustee, partner, or member of a business entity owed to or from the
business entity|.]

(Temp. Sup. R. 1.03 (emphasis added)).

This derivative action alleges, among other things, various breaches of fiduciary duty by
officers and directors of American Greetings, and falls squarely within the scope of the
commercial docket. Furthermore, the gravamen of the action does not relate fo the topics set

forth in division (A) of Temporary Rule 1.03 of the Rules of Superintendence for Courts of Ohio.
Accordingly, defendants request that their motion be granted.

A proposed Order is attached for the Court’s convenience.

Frederick R. Nance (0008988) %‘(
Jrance@ssd.com

Joseph C. Weinstein (0023504)
Jweinstein(@ssd.com

Joseph P. Rodgers (0069783)
Jrodgers@ssd.com

SQUIRE, SANDERS & DEMPSEY L.L.P.
4900 Key Tower ‘

127 Public Square

Cleveland, OH 44114-1304

216.479.8500 (phone)

216.479.8780 (fax)

Dated: March 2, 2010
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carl, volz@kattenlaw.com

KATTEN MUCHIN ROSENMAN LLP
525 West Monroe Street

Chicago, IL 60661-3693

312.902.5362 (phone)

312.577.4729 (fax)

Richard H. Zelichov

richard. zelichov(@kattenlaw.com
KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600

Los Angeles, CA 90067-3012
310.788.4680 (phone)

310.712.8433 (fax)

ATTORNEYS FOR DEFENDANTS



CERTIFICATE OF SERVICE

I certify that a true and accurate copy of this Motion to Transfer was served by
REGULAR U.S. MAIL and E-MAIL this 2nd day of March 2010 upon:

Jack Landskroner, Esq,
1360 West 9th Street

Suite 200

Cleveland, OH 44113-0000

Darren J. Robbins, Esg.
Travis E. Downs II, Esq.
James L. Jaconeite, Esq.
COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP .
655 West Broadway, Suite 1900
San Diego, CA 92101

ATTORNEYS FOR PLAINTIFF




[N THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION CASE NO: CV-09-687985

FUND LOCAL 103 LB.E.W., derivatively
on behaif of AMERICAN GREETINGS
CORPORATION,

Plaintiff,

V.

Defendants,
”’ﬁﬂd—

AMERICAN GREETINGS

)
)
)
)
)
)
)
)
)
MORRY WEISS, et al., ) JOURNAL ENTRY
)
}
)
)
g
CORPORATION, )
)
)

Nominal Defendant.

ORDER GRANTING MOTION TO TRANSFER
CASE TO THE COMMERCIAL DOCKET

The Court hereby finds that the Motion to Transfer this case to the Commercial Docket in
accordance with Temporary Rules 1.03 and 1.04 of the Rules of Superintendence for Courts of
Ohio is well taken and hereby GRANTS the motion.

The Clerk of Courts is hereby ORDERED to transfer the case to the Commercial Docket.

Assigned Judge Administrative Judge

Commercial Docket Judge
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IN, THE COURT OF COMMON PLEAS
CUYAHdGA COUNTY, OHIO

ELECTRICAL WORKERSGHENGON ©
FUND LOCAL 103 LBEW., etc.

. G@ase No. CV-09-687985

e 1
1

57 Judge Peter ] Corrlgan
;

~

Plaintiff H‘ . Q

VS, )
)
MORRY WEISS, ¢t al, )
) ,
Defendants ) PLAINTIFF'S QPPOSITION TO
) DEFENDANTS MOTION TO TRANSFER
nd ) CASE TO THE COMMERCIAL DOCKET
: )
AMERICAN GREETINGS CORP. )
)
Nominal Defendant )
}

Plaintiff, The Electrical Workers Pension Fund Local 103 LB.EW. (“Local 103"}
respectfully requests that this Court deny defendants’ Motion to Transfer Case To The
Cammercial Docket, Transfer is prohibited by Temporary Rule 1.03(B)7), which states that “A
commercial docket judge shall not accept a civil case into the commercial docket . . . [in] cases in
which a labor organization is a party.” Temp, Sup.R.1.03 (B)(7} (emphasis added). The National

Labors Relations Act broadly defines a labor organization as:

Any organization of any kind or any agency or employee representation
committee or plan in which employees participate and which exists for the
purpose, in whole or in part, of dealing with employees concerning grievances,
labor disputes, wages, rate of pay, hours of employment, or conditions of work.

See 29 U.S.C. § 152(5). See also O.R.C. § 4117.01(D).



Plaintiff, Local 103, is a labor organization as defined under 29 U.S.C. § 152(5) and as

stated in Temporary Rule 1.03(B}{7).’ Therefore, Temporary Rule 1.03(B)(7) prohibits the

transfer of this case to the commercial docket, and defendants’ Motion to Transfer must be

denied.

Respectfully submitted,

e (U

Jack Landskrone 27)

Drew Legando (0084209}

LANDSKRONER » GRIECO « MADDEN, LLC
1360 West 9th Street, Suite 200
Cleveland, Ohio 44113

P: 216/522-9000

F: 216/522-9007

drew@lgmlegal.com

and

James L jaconette

Michael Ghozland

COUGHLIN STO1A GELLER RUDMARN & ROBBINS
655 West Broadway, Suite 1900

San Diego, CA 92111

Counsel for Plaimtiffs

1 “The mission of Local 103, LB.E.W., is a sitnple one — to provide the most skilled and
productive workforce in the world, while at the same time protecting the rights and benefits of

every worker.” See www.ibew103 com.




CERTIFICATE OF SERVICE

I certify that a copy of this brief was sent via regular mail on March 3, 2010, to the
following counsel of record:

Frederick R, Nance

Joseph C. Weinstein

Joseph P. Rodgers

SQUIRE, SANDERS & DEMPSEY
4900 Key Tower

127 Public Square

Cleveland, OH 44114

and

David H. Kistenbroker

Carl E. Volz

KATTEN MUCHIN ROSENMAN
525 West Monroe Street

Chicago, IL. 60661

and

Richard H. Zelichov

KATTEN MUCHIN ROSENMAN
2029 Century Park East, Suite 2600
Los Angeles, CA 90067

Attorneys for Defendants

™,
N

Drew Legandc &/
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IN THE COURT OF é:omB‘N PLEAS

CUYAHOGA COUNTY, OHIO

200 MAR -L A & ua
ELECTRICAL WORKERS PENSION ) CASE NO: CV 09-687985
FUND LOCAL 103 LB.E.W , derivatively: 400 F FUsps
on behalf of AMERICAN GREETINGS [ ZRi Q}Umﬁﬁf‘éTER J. CORRIGAN
CORPQRATION, CUTYAHYGA COURTY
)
Plaintiff,

V.

DOCKET

MORRY WEISS, JEFFREY WEISS, ZEV MAR 4 2010

)

)

)

)
WEISS, SCOTT S. COWEN, JOSEPHS. )
HARDIN, JR., CHARLES A. RATNER, )
JERRY SUE THORNTON, JOSEPH B. )
CIPOLLONE, STEPHEN R, HARDIS, and )
HARRIET MOUCHLY-WEISS, )
)

)

)

)

),

)

)

)

)

Detendants,
—_and—

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant.

DEFENDANTS’ REPLY IN SUPPORT OF THEIR MOTION
TO TRANSFER CASE TO THE COMMERCIAL DOCKET

In its Opposition to Defendants’ Motion to Transfer Case to the Commercial Docket,
Plaintiff Electrical Workers Pension Fund, Local 103, LB.E.W. (“Pension Fund™), argues that
this case should not be transferred to the Commercial Docket pursuant to Temporary Provision 4
of the Rules of Superintendence for Courts of Ohio because it claims the Temporary Rules
prohibit transfer of cases where a labor organization like the Pension Fund is a party. (Opp. at
1.) But the Temporary Rules only bar transfer of cases fo the Commercial Docket where the

party’s identity as a labor organization relates to the gravamen of the case. Here, the Pension



Fund is merely a shareholder attempting to sue derivatively on behalf of American Greetings
Corporation (“American Greetings” or “the Corporation”) and, as such, its identity is irrelevant
to the gravamen of the case.

ARGUMENT

As set forth in Defendants’ Motion to Transfer Case to the Commercial Docket, thisis a
derivative action purportedly brought on behalf of American Greetings by the Pension Fund, an
American Greefings Shareholder. (Mot. at 1). In its Complaint the Pension Fund claims certain
current and former directors and officers breached their fiduciary duties to American Greetings
by allegedly directing or allowing the Corporation to illegally backdate millions of dollars worth
of stock options granted to top officers and directors over the past 18 years.

As demonstrated in defendants’ Motion, the plain language of Temporary Rule 1.03(A)
requires a derivative action like this one involving the “rights, obligations, liability, or indemnity
of an officer [or] director” to be transferred to the Commercial Docket. (Mot. at 2 (citing Temp.
Sup. R. 1.03(A)). In fact, the Eighth District recently considered the propriety of an order
transferring to the Commercial Docket a very similar shareholder derivative action alieging
breach of fiduciary duty. See State ex rel. Carr v. McDonnell, 921 N.E. 2d 251, 255-256 (8th
Dist. 2009). The court concluded that under the Temporary Rules the transfer of the case to the
Commercial Docket was not only proper but required, noting that if one of the parties had not
made the motion to transfer, the trial court would have been required to transfer the case sua
sponte. Id. at 256.

To avoid the plain language of Temporary Rule 1.03(A), the Pension Fund relies on
Temporary Rule 1.03(B)7), which it claims prohibits transfer of cases “in which a labor

organization isa party.” (Opp. at | (citing Temp. Sup. R. 1.03(B)(7)). The Pension Fund argues



that it is a “labor organization” and, as such, this case cannot be transferred to the Commercial
Docket.

Even assuming arguendo that the Pension Fund is a “labor organization,” the Temporary
Rule cited by the Pension Fund does not bar transfer of this case to the Commercial Docket.
Temporary Rule 103(8) — the full rule from which the Pension Fund creatively excerpted in its
Opposition — does not prohibit the transfer to the Commercial Docket of all cases in which a
labor organization is a party, only those cases in which a labor organization is a party and the
fact that the party is a “labor organization” relates to the “gravamen of the case.” Temp. Sup. R,
103(B). The Pension Fund carefully excised this Ianguagé from its discussion of Temporary
Rule 1.03(BY7) to create the false impression of a blanket ban on cases in which a “labor
drganization" is a party. (See Opp. at 1-2). But read as a whole, Temporary Rule 1.03(B) is
plainly intended to preclude the transfer of only those cases in which a party is a labor
organization and the party’s identity as a labor organization is related to the “gravamen of the
case.” Excluding or ignoring this language as the Pension Fund intends would run afoul of well-
established principles of statutory construction that require the Court to give etfect to all of the
words and phrases in a statute or rule. See, e.g. E. Ohio Gas Co. v. Pub. Utilities Comm., 39
Ohia St. 3d 295, 299, 530 N.E.2d 875 (1988) (basic rule of statutory construction requires that
no words in statutes be ignored),

Here, the Pension Fund’s identity as a labor organization (if indeed it were determined to
be one) is irrclevant to the gravamen of the case. Other than the case caption and a single
paragraph defining the parties, there is nothing in the Complaint that would suggest the Pension
Fund even is a labor organization, let alone that its identity as a labor organization has some

relevance to the claims it purports to bring on behalf of American Greetings., The Pension Fund



is acting merely in its capacity as a holder of American Greetings’ stock and identical claims
could have been made by any other American Greetings stockholder — whether a hedge fund, an
individual stockholder or another pension fund. The Pension Fund brings its claims derivatively
on behalf of American Greetings (Compl. at 2) and, in so doing, effectively relegates itself to
irrelevance in the instant analysis of whether the case should be transferred to the Commercial
Docket.

Since the Pension Fund’s claimed identity as a labor organization is irrelevant to the
claims it purports to bring on behalf of American Greetings, Temporary Rule 1.03(B)(7) should
not preclnde the transfer of this case to the Commercial Docket. Instead, Defendants respectfully
subrnit that the Court should apply the plain language of Temporary Rule 1.03(A), follow the
well-reasoned analysis of State ex rel. Carr v. McDonnell, 921 N.E., 2d at 255-256, and transfer

this case to the Commercial Docket.

Dated; March 4, 2010

Respectfully submitted:

fnance@@ssd.com

Joseph C. Weinstein (0023504)
Jweinstein{@ssd.com

Joseph P. Rodgers (0069783)
Jjrodgers@ssd.com

SQUIRE, SANDERS & DEMPSEY L.L.P.
4900 Key Tower

127 Public Square

Cleveland, OH 44114-1304
216.479.8500 {phone)
216.479.8780 (fax)
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carl volz@katienlaw.com

KATTEN MUCHIN ROSENMAN LLP
525 West Monroe Street

Chicago, IL 60661-3693

312.902.5362 (phone}

Richard H. Zelichov

richard zelichov@kattenlaw.com
KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600

Los Angeles, CA 90067-3012
310.788.4680 (phone)

ATTORNEYS FOR DEFENDANTS
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Jack Landskroner, Esq.
1360 West Oth Street

Suite 200

Cleveland, OH 44113-0000
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AMERICAN GREETINGS CORIORATION JUDGE
256 Freeport Street
Dorchester, MA 02122 ,
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PETER J CORRIGAN
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VS,

MORRY WEISS
4500 University Parkway
University Heights, OH 44118

Also serving:

MORRY WEISS
3164 Miro Drive North |
Palm Beach (Gardens, FL 33410

—and -

JEFFREY WEISS
23501 Ranch Road
Beachwood, OH 44122
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ZEV WEISS
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SCOTT S. COWEN
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JERRY SUE THORNTON
40 Fairway Trail
Chagrin Falls, OH 44022

Also serving:

Jerry Sue Thornton
201 North Westshore Drive, Apt. 2002
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—and -

A0SEPH B, CIPOLLONE
10740 Sherwood Trail
North Royalton, OH 44133

—and —

STEPHEN R. HARDIS
52 Wychwood Drive
Chagrin Falls, OH 44022
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One American Road

Cleveland, OH 44144
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c/o Registered Agent:
CSC ~ Lawyers Incorporating Service
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NATURE OF THE ACTION

1. This is a sharcholder derivative action brought by a sharcholder of American
Gireetings Corporation (“American Greetings” or the “Company”) on behalf of the Company. The
derivative claims are asserted against American Greetings’ Board of Directors {the “Board”) and
cerizin of itz current and former senior executives and directors (collectively, “defendants™).
American Greetings designs, manufactures and sells seasonal greetings cards and other social
expression products. it also owns and operates over 400 card and gift retail shops throughout North
Armerica.

2. Plaintiff's investigation has revealed that American Greetings has secretly backdated
millions of options to its top officers and directors for over a decade, reporting false financial
statements and issuing faise proxies to shareholders, Backdating stock options is now reco gnized as
a deceptive practice companies throughout the securities markets have used to conceal grants of “in~
the-maney” options or options otherwise with more intrinsic value than disclosed, without reporting
the corresponding requisite compensation expense.

3. Backdating stock options illicitly confers upon option recipients options of a far
greater value than that represented by the option date and price. For exampie, if a company grants
options on June 10, when its stock price is $26.00, but records the option date as February 10, when
the stock price was only $20,00, and prices the option at fair market value on the purported date of
grant, i.e., $20.00, then the recipients of the option gamer a hidden riskless profit, compensation
expense is understated by $6.00 for each option, and the company receives $6.00 less that it should
have upon the option’s exercise. Similarly, ifa company grants options on June 10, when its stock
price is $26, but records the option date as February 10, when the stock price was only $20.00, and
prices the option at a fixed percentage of fair market value on the purported date of grant, e.g., 50%,

for a price of $10.00, then the recipients of the option garner a hidden riskless profit, compensation

-1-



expense is understated by $3.00 for each option, and the company receives $3.00 per share less than
it should have upon the option’s exercise.

4, Statistical analysis and extensive review of the Company’s SEC filings reveals that
American Greetings® stock option grants to officers and directors were often priced at or near (or
hased on a percentage of) the lowest closing price for the month, quarter and/or year. This occurred
with highly imprebable frequency. [ndeed, the odds that American Greetings priced certain of its
options by chance (rather than manipulation) are well over 1 in 1000. See infra 566-75.

5. This action seeks to remedy defendants’ violations of state law, including breaches of
fiduciary duty, abuse of control, constructive fraud, corporate waste, unjust entichment and gross
mismanagement, arising out of a scheme and wrongful course of business whereby defendants
allowed American Greetings insiders to divert miliions of dollars of corporate assets to themselves
via the manipulation of grant dates associated with hundreds of thousands of stock options granted to
American Grestings insiders. Each of the defendants also participated in the concealment of the
backdating option scheme complained of herein and/or refused to take advantage of the Company’s
legal rights to require these seaior insiders to disgorge illicitly gbtained compensation and proceeds
diverted to them since the 1990s.

6. Between 1996 and the present, defendants also caused American Greetings to file
false and misleading statements with the Securities and Exchange Commission (“SEC"), including
proxy statements filed with the SEC which stated that the options granted by American Greetings
carried with them an exercise price equal to, or based ona percentage of, the fair market value of
American Greetings stock (closing price) en the date of grant.

7. Lynn Turner, the SEC’s former Chief Accountant, described undisclosed backdating

as follows: “It’s like allowing people to place bets on a horse race after the horses have crossed the



finish line.” Arthur Levitt, former Chairman of the SEC, described backdating as stealing: “It is
ripping off sharcholders in an unconscionable way” and “represents the uitimate in greed.”

8. In fact, defendants were aware that the practices employed by the Board allowed the
stock option grants to be backdated to dates when the Company's shares were trading at or near the
lowest price for that relevant period. By now, defendants’ backdating scheme has yielded stock
option grants to the Company’s executive officers worth millions of dollars. These grants were
included in more than $38 million in stock sale proceeds for defendants and other Company insiders.

9. Defendants’ misrepresentations and wrongful course of conduct violated Ohio law.
By authorizing and/or acquiescing in the stock option backdating scheme, defendants: (i) caused
American Greetings to issue false statements; (ii) diverted millions of dollars of corporate assets to
senior American Greetings executives; and (iii) subjected American Greetings to potential liability
from regulators, including the SEC and the Internal Revenue Service (“IRSV).

10.  As stated by Harvey Pitt, former Chairman of the SEC, “backdating” plainly violates
both the federal securities laws and sfate corporate fiduciary laws:

What’s so terrible about backdating options grants?

For one thing, it likely renders a company’s proxy materials false and
misleading. Proxies typically indicate that options are granted at fair market valuc.
But if the grant is backdated, the options value isu’t fair — at Jeast not from the
vantage point of the company and its sharcholders.

* * *

Securities law violations are not the only potential problems with backdating
options grants. Backdating may violate the Internal Revenue Code, and companies
may not be able to deduct the options payments. On the state level, backdating could
involve a breach of fiduciary duty, a waste of corporate assets and even a usurpation
of a corporate opportanity. '

More fundamentally, the financial statements of a company that has engaged
in backdating may require restatement. The options may not be deductible, and the



expenses, as well as the various periods to which they may have been aliocated, may
also be incorrect, . ..

More to the point, what does this kind of conduct say about those who doit
and those who allow it to occur (either wittingly or onwittingly)?

Those who hackdate eptions grants violate federal and state Jaw. And those
on whose watch this conduct occurs are also potentially liable: If they knew about the
backdating, they’re participants in fraudulent and unlawful conduct. If they didn’t

know about the backdating, the question will be: Should they have done more ta
discover it?

Harvey Pitt, The Next Big Scandal, Forbes.com.

11.  Defendants’ gross mismanagement and malfeasance over the past decade has exposed
American Grcetingé and its senjor executives to criminal and civil liability for issuing false and
misicading financial statements. Specifically, defendants caused or allowed American Greetings to
issue statements that failed ta disclose or misstated the following: (i) that the Company had problems
with .its intcmaiﬂcr',(.)ntrols that prevented it from issuing accurate financial reports and projections; (ii)
that because of improperly recorded stock-based compensation expenses, the Company’s financial
results violated Generally Accepted Accounting Principles (“GAAP™); (iii) that the Company’s notes
to financial statements materially understated the value of stock option grants to insiders; and (iv)
that the Company's public statements (including its financial statements) presented an inflated view
of American Greetings’ eamings and earnings per share.

12. Defendants’ malfeasance and mismanagement during the relevant period has wreaked
millicns of dollars of damages on American Greetings. The Company’s senior executives were
incentivized to over-pay themselves, to profit from their misconduct by cashing in on under-priced
stock options and to issue false financial statements to cover up their misdeeds. Defendants’
breaches of fiduciary duties in the administration of the Company’s stock option plans 5o polluted
the plans with grant date manipulations 50 as to void all grants made pursuant to the plans.

Meanwhile, certain of the defendants and other insiders, who received undisclosed in-the-money

4.



stock and/or knew material non-public information regarding American Greetings’ internal control
problems, abused their fiduciary relationship with the Company by accepting backdated options,
exercising those options, and selling their personally held shares. This action sceks recovery for
American Greetings against defendants, for American Greetings’ Board of Directors, as currently
composed, is simply unable or unwiiling to do so.

JURISDICTION AND VENUE

[3. This Court has jurisdiction over nominal party American Greetings because American
Greetings is an Ohio corporation that conducts business in and maintains operations in this County,
and over each individual defendant named herein because each individual has sufficient minimum
contacts with Ohio so as to render the exercise of jurisdiction by the Ohio courts permissible under
traditional notions of fair play and substantial justice. Each of the individual defendants has
conducted or continues to conduct business in this County, and certain of the individual defendants
are citizens of Ohio and reside in this County.

14. Venue is proper in this Court because nominal party American Greetings’ principal
business address is located in this County and because one or more of the individual defendants
cither resides in or maintains offices in this County, a substantial portion of the transactions and
wrongs of which plaintiff complains, including defendants’ violations of fiduciary duties owed
American Greetings and the Company’s shareholders occurred in this County, and because the
individual defendants received substantial compensation in this County by doing business here and
engaged in activities (of which plaintiff complains) that had an effect in this County,

PARTIES

15. Plaintiff Electrical Workers Pension Fund, Local 103, LB.E.W.(“Local 103”) holds
13,700 shares of Class A common stock of nominal parly American Greetings, and has held the

Company’s cornmon stock at all relevant times since at least November 30, 2000.
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16.  Nominal party American Greetings is an Ohio corporation with its principal business
located at One American Road, Cleveland, Ohio.

17. Defendant Morry Weiss (“M. Weiss™) has been Chairman of the Board of Directors
since 1992. From 1978 to 1987 he acted as Chicf Operating Officer and from 1987 to 2003 he acted
as Chief Executive Officer of the Company. M, Weiss accepted hundreds of thousands of backd ated
options, in contravention of the express authorization of the Company’s sharcholders and the
Company’s stock option plans. M. Weiss knew the adverse non-public information about the
business of American Greetings, as well as its finances, markets, and present and future business
prospects, via access to internal corporate documents, conversations and connections with other
corporate officers and employees, attendance at management and/or Board meetings and committees
thereof, and via reports and other information provided to him in connection therewith. Through this
and his acceptance of hundreds of thousands of backdated options, M. Weiss knew that the
Company’s directors and officers were backdating stock option grants.

18. M, Weiss participated in the preparation of management representation letters to
American Greetings’ auditors that falsely omitted (i) breaches of the Company's internal controls,
namely the backdating of stock options; (i1) material inflation of the Company’s reported financial
results due to the false underreporting of compensation expense; and (iii) the resulting irregularities
ofthe Company's deceptive stock option granting practices and false financial reporting that would
require a restatement of the Company’s financial statements and/or the withdrawal or modification
of audit opinions certifying the Company’s financial reports.

19, Although he disregarded that he and other of the Company’s directors and officers
were backdating and/or accepting backdated stock option grants, M. Weiss patticipated in the

preparation of, and approved, false and misleading statemnents, including press releases and SEC



filings, and he signed the Company’s Reports on Form 10-K, Reports on Forms 3, 4 and 3, Proxy
Statements and Sarbanes-Oxley Certifications attached to American Greetings’ Reports on Forms
10-K and 10-Q. M. Weiss also sold at least 1,006,958 class B shares of stock directly to the
Company in 2006, knowing the price of those shares was artificially inflated by false financial
statements the Company issued, as alleged herein.

20, Defendant Jeffrey Weiss (“J. Weiss™), son of M. Weiss, has been President and Chief
Operating Officer of American Greetings since June 2003. 1. Weiss has also been a director of the
Company since 2003. Previously J. Weiss acted as Executive Vice President of the Company’s
North American Greeting Card Division from March 2000 until June 2003, and has been an
employee of the Company since 1988, . Weiss accepted tens of thousands of backdated options in
contravention of the express authorization of the Company’s shareholders and the Company’s stock
option plans. I. Weiss knew the adverse non-public infonmation about the business of American
Grectings, as well as its finances, markets, and present and future business prospects, via aceess to
internal corporate documents, conversations and connections with other corporate officers and
employees, attendance at management and/or Board mceiiﬁgs and committees thercof, and via
reports and other information provided to him in connection therewith. Through this and his
acceptance of tens of thousands of backdated options, J. Weiss knew that the Company’s directors
and otficers were backdating stock option grants,

21, J. Weiss participated in the preparation of management representation letters to
American Greetings’ auditors that falsely omitted (i) breaches of the Company’s internal controls,
namely the backdating of stock options; (ii) material inflation of the Company’s reported financial
results due to the false underreporting of compensation expense; and (iif) the resulting irregularities

of the Company’s deceptive stock option granting practices and false financial reporting that would



require a restaternent of the Company’s financial statements and/or the withdrawal or modification
of audit opinions certifying the Company’s financial reports.

22, Although he disregarded that he and other of the Company’s directors and officers
were backdating and/or accepting backdated stock option grants, J. Weiss participated in the
preparation of, and approved, Jalse and misleading statements, including press releases and SEC
filings, and he signed the Company’s false and mislcading Reports on Form 10-K, Reports on Forms
3, 4 and 5 and Proxy Statements. J. Weiss also sold at least 136,862 class B shares of stock directly
to the Company in 2006, knowing the price of those shares was artificially inflated by false financial
statements the Company issued, as alleged herein.

23. Defendant Zev Weiss (“7. Weiss”), sun of M, Weiss and brother of J. Weiss, has
been Chief Executive Officer of American Greetings since June 2003, Z. Weiss has also been a
director of the Company since 2003, Z. Weiss has been an employee of the Company since 1992
Z. Weiss accepted tens of thousands of backdated options in contravention of the express
authorization of the Company’s shareholders and the Company’s stock option plans. Z. Weiss knew
the adverse non-public information about the business of American Greetings, as well as its finances,
markets, and present and future business prospects, via access to internal corporate documents,
conversations and connections with other corporate officers and employees, attendance at
management and/or Board meetings and committees thereof, and via reports and other information
provided to him in connection therewith. Through this and his acceptance of tens of thousands of
hackdated options, Z. Weiss knew that the Company’s directors and officers were backdating stock
option grants.

24, Z. Weiss participated in the preparation of management representation letters to

American Greetings’ auditors that falsely omitted (i) breaches of the Company’s internal controls,



namely the backdating of stock options; (ii) material inflation of the Company’s reported financial
results due to the false underreporting of compensation expense; and (iif) the resulting irregularities
of the Company’s deceptive stock option granting practices and false financial reporting that would
require a restatement of the Company’s financial statements and/or the withdrawal or modification
of audit opinions certifying the Company’s financial reports.

25. Although he disreparded that he and other of the Company’s directors and officers
were backdating and/or accepting backdated stock option grants, Z. Weiss participated in the
preparation of, and approved, false and misteading statements, including press releases and SEC
filings, and he sighed the Company’s false and misleading Reports on Form 10-K, Reports on Forms
3, 4 and 5, Proxy Statements and Sarbanes-Oxley Certifications attached to American Greetings’
Reports on Forms 10-K and 10-Q. 7. Weiss also sold at least 177,034 class B shares of stock
directly to the Company in 2006, knowing the price of those shares was artificially inflated by false
financial statements the Company issued, as alleged herein.

26. Defendant Scott S. Cowen (“Cowen™) has been a director of American Greetings
since 1989. Cowen has been a member of the Audit and Compensation Committees since at least
1993. Cowen granted hundreds of thousands of backdated options and accepted tens of thousands of
hackdated options, in contravention of the express authorization of the Company’s shareholders and
the Company’s stock option plans. Cowen knew the adverse non-public information about the
business of American Greetings, as well as its finances, markets, and present and future business
prospects, via access to internal corporate documents, conversations and connections with other
corporate officers and employees, attendance at management and/or Board meetings and committees

thercof, and via reports and other information provided to him in connection therewith. Through this



and his approval and acceptance of hundreds of thousands of backdated options, Cowen knew that
the Company’s directors and officers were backdating stock option grants,

27 Cowen participated in (and did work in connection with) one meeting of the
Compensation Committee in cach of 1996-1997, two mectings in 2000, four meetings in each of
7001-2003, and four meetings in each 0f2006-2007, during which he engaged in backdating options.
Cowen also executed at least one consent in cach of these periods of time, in which he approved the
granting of backdated options. Cowen also did work and/or communicated with the Company’s
external auditors in connection with three mectings of the Audit Committee in each of fiscal 1996~
1997 and 1999-2002, four meetings of the Audit Committee in each of fiscal 1998 and 2003, five
meetings of the Audit Committee in fiscal 2004, seven meetings of the Audit Committee in each of
fjscal 2005 and 2006, and six meetings of the Audit Committee in fiscal 2007, during which he
withheld from the Company’s éuditors (i) breaches of the Company’s internal controls, namely the
backdating of stock options; (ii) material inflation of the Company’s reported financial results due to
the false underreporting of compensation expense; and (iii) the resulting irregularities of the
Company’s deceptive stock option granting practices and false financial reporting that would require
a restatement of the Company’s financial statements and/or the withdrawal or modifi cation of audit
opinions certifying the Company’s financial reports,

28, Although he disregarded that American Greetings’ directors and officers were
backdating stock option grants, Cowen participated in the preparation of, and approved, false and
misleading statements, including press releases and SEC filings, and he signed the Company’s false
and misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements. Cowen

also sold at least 4,800 class B shares of stock dircctly to the Company in 2006, knowing the price of
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those shares was artificially inflated by false financial statements the Company issued, as alleged
herein.

29, Defendant Joseph 8. Hardin, Jr. (“Hardin”) has been a director of American
Greetings since 2004, Hardin has been a member of the Compensation Committee since 2006 and
was a member of the Audit Committee from 2004 to 2005. Hardin granted and accepted backdated
options, in contravention of the express authorization of the Company’s share holders and American
Greetings’ stock option plans. Hardin knew the adverse non-public information about the business
of American Greetings, as well as its finances, markets, and present and future business prospects,
via access to internal corporate documents, conversations and connections with other corporate
officers and cmployees, attendance at management and/or Board meetings and committees thereof,
and via reports and other information provided to him in connection therewith. Through this and his
approval and acceptance of tens of thousands of backdated options, Hardin knew that the Company’s
directors and officers were backdating stock option grants.

30. Hardin participated in (and did work in connection with) four mectings of the
Compensation Committee in each of 2006-2007, during which he engaged in backdating options.
Hardin also executed at least one consent in each of these periods oftime, in which he approved the
granting of backdated options,

31. Although he disregarded that the Company’s directors and officers were backdating
stock eption prants, Hardin participated in the preparation of, and approved, false and misleading
statements, including press releases and SEC filings, and he signed American Greetings’ false and
misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements. Hardin also

sold at Jeast 2,358 class B shares of stock directly to the Company in 2006, knowing the price of
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thase shares was arfificially inflated by false financial statements the Company issued, as alleged
herein.

32, Defendant Charles A, Ratner (“Ratner™) has been a director of American Greetings
since 2000, Ratner was a member of the Compensation Committee from 2001 to 2006. Ratner
granted and accepted backdated options, in contravention of the express authorization of the
Company’s shareholders and American Greetings” stock option plans. Ratoer knew the adverse non-
public information about the business of the Company, as well as its finances, markets, and present
and future business prospects, via access to internal corporate documents, conversations and
connections with other corporate officers and employees, attendance ai management and/or Board
meetings and committces thereof, and via reports and other information provided to him in
connection therewith. Through this and his approval and acceptance of hundreds of thousands of
backdated options, Ratner knew that American Greetings” directors and officers were backdating
stock option grants.

33. Ratner participated in (and did work in connection with) four meetings of the
Compensation Committee in each of 2001-2003, and at least one meeting in 2006, during which be
engaged in backdating options. Ratner also executed at least one consent in each of these periods of
time, in which he approved the granting of backdated options.

34, Although he disregarded that American Greetings’ directors and officers were
backdating stock option grants, Ratner participated in the preparation of, and approved, false and
misleading statements, including press releases and SEC filings, and he signed the Company’s false
and misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements. Ratner

also sold at least 12,447 class B shares of stock directly to the Company in 2006, knowing the price
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of those shares was artificially inflated by false tinancial statements the Company issued, as alleged
herein.

35, Defendant Jerry Sue Thornton (“Thornton™) has been a director of American
Greetings and member of the Board's Audit Committee since 2000. Thomton accepted thousands of
hackdated options, in contravention of the express authorization of the Company’s shareholders and
American Greetings® stock option plans. Thornton knew the adverse non-public information about
(he business of the Company, as well as its finances, markets, and present and future business
prospects, via access to internal corporate documents, conversations and connections with other
corporate officers and employces, aftendance at management and/or Board meetings and committees
thereof, and via reports and other information pmvidedrto him in connection therewith. Through
this, her acceptance of thousands of backdated options, and responsibility for overseeing the
Company’s transition to Statement of Financial Accounting Standards No. 123R, Share Based
Payment (sce JJ144-145 and 207-209), Thornton knew that the Company’s directors and officers
were backdating stock option grants.

36. Thornton did work and/or communicated with the Company’s external auditors in
connection with three meetings of the Andit Committee in each of fiscal 2000-2002, four meetings
of the Audit Committee in fiscal 1998, five meetings of the Audit Committee in fiscal 2004, seven
meetings of the Audit Committee in each of fiscal 2005 and 2006, and at six mectings of the Audit
Committee in fiscal 2007, duriﬁg which she withheld from the Company’s auditors (i) breaches of
the Company’s internal controls, namely the backdating of stock options; {(1i) material inflation of the
Company's reported financial results due to the false underreporting of compensation expense; and

(ii1) the resulting irregularities of the Company’s deceptive stock option granting practices and false
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financial reporting that would require a restatement of the Com pany’s financial statements and/or the
withdrawal or modification of audit opinions centifying the Company’s financial reports.

37.  Although she disregarded that American Greetings” directors and officers were
backdating stock option grants, Thornton participated in the preparation of, and approved, false and
misleading statements, including press releases and SEC filings, and she signed the Company’s false
and misleading Reports on Form 10-K, Forms 3, 4 and 5, and Proxy Statements.

38, Defendant Juseph B. Cipollone (“Cipollone™} hafs been Vice President and Corporate
Controller of American Greetings since 2001, and has been an employee of the Company since
1991. Cipolione accepted tens of thousands of backdated options in contravention of the express
authorization of the Company’s shareholders and American Greetings’ stock option pians.
Cipollone knew the adverse non-public information about the business of the Company, as well as
its finances, markets, and present and future business prospects, via access to inlermal corporate
documents, conversations and connections with other corporate officers and employees, aftendance
at management and/or Board mectings and committecs thereof, and via reports and other information
provided to him in connection therewith. Through this, his acceptance of tens of thousands of
hackdated options, and his oversight of the recordation of stock option grants, Cipollone knew that
the Company’s directors and officers were backdating stock option grants.

i9. Cipollone signed and/or participated in the preparation of management representation
letters to the Company’s auditors that falsely omitted (i) intentional breaches of the Company’s
internal controls, namcly the backdating of stock options; (ii) material inflation of the Company’s
reported financial results due to the false underreporting of compensation expense; and (iii) the

resulting irregularities of the Company’s deceptive stock option granting practices and false financial
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reporting that would require a restatement of the Company’s financial statements and/or the
withdrawal or modification of audit opinions certifying the Company’s financial reports.

40.  Although he disregarded that directors and officers were backdating stock option
grants, Cipollone participated in the preparation of, and approved, false and misicading statements,
including the Company’s Reports on Form 10-Q and 10-K, Reports on Forms3, 4 and 5, and false
and misleading Sarbanes-Oxley Certifications attached to American Greetings’ Reports on Forms
10-K and 10-Q.

4]. Defendant Stephen R, Hardis (“Hardis™") was a director of American Greetings from
1999 to 2008. Hardis was simultancously a member of the Board's Compensation Committee and
Audit Committee from 2000 to 2007. Hardis granted and accepted backdated oplions, in
contravention of the express authorization of the Company’s shareholders and American Greetings’
stock option plans. Hardis knew the adverse non-public information about the business of American
Greetings, as well as its finances, markets, and present and future business prospects, via access to
internal corporate documents, conversations and connections with other corporate officers and
employees, attendance at management and/or Board meetings and committess thereof, and via
reports and other information provided to him in connection therewith. Through this and his
appraval and acceptance of hundreds of thousands of backdated options, Hardis knew that the
Company's directors and officers were backdating stock option grants.

42, Hardis participated in {and did work in connection with) two meetings of the
Compensation Committee in 2000, four meetings in cach 0f 2001-2003, and four meetings in each of
2006-2007, during which he engaged in backdating options. Hardis also executed at least one
consent in each of these periods of time, in which he approved the granting of backdated options.

Hardis also did work and/or communicated with the Company’s external auditors in connection with
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three meetings of the Audit Committee in each of fiscal 2000-2002, four meetings of the Audit
Committee in fiscal 2003, five meetings ofthe Audit Committee in fiscal 2004, and seven meetings
of the Audit Committee in cach of fiscal 2005 and 2006, during which he withheld from the
Company’s auditors (i) breaches of the Company’s internal controls, namely the backdating of stock
options; (i) material inflation of the Company’s reported financial results due to the false
underreporting of compensation expense; and {iii) the resulting irregularities of the Company’s
deceptive stock option granting practices and false financial reporting that would require a
restatement of the Company’s financial statements and/or the withdrawal or modification of audit
opinions certifying the Company’s financial reports.

43, Although he disregarded that the Company’s directors and officers were backdating
stock option grants, Hardis participated in the preparation of, and approved, falsc and misleading
statements, including press releases and SEC filings, and he signed American Greetings’ false and
misJeading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Staternents. Hardis also
sold at least 1,022 class B shares of stock directly to the Company in 2006, knowing the price of
those shares was artificially inflated by false financial statements the Company issued, as alleged
herein.

44, Defendant Harriet Mouchly-Weiss (“Mouchly-Weiss™) was a director of American
Greetings from 1998 to 2007. Mouchly-Weiss was simultaneously a member of the Board’s
Compensation Committee and Audit Committee from 1999 to 2007. Mouchly-Weiss granted and
accepted backdated options, in contravention of the express authorization of the Company’s
shareholders and American Greetings’ stock option plans. Mouchly-Weiss knew the adverse non-
public information about the business of American Greetings, as well as its finances, markets, and

present and future business prospects, via aceess to internal corporate documents, conversations and
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connections with other corporate officers and employees, attendance at m anagement and/or Board
meetings and committees thereof, and via reports and other information provided to her in
connection therewith. Through this and her approval and acceptance of hundreds of thousands of
backdated options, Mouchly-Weiss knew that the Company’s directors and officers were backdating
stock option grants.

45.  Mouchly-Weiss participated in (and did work in connection with) two meetings of the
Compensation Committee in 2000, {our meetings in each of 2001-2003, and four meetings in each of
2006-2007, during which she engaged in backdating options. Mouchly-Weiss also executed at least
one consent in cach of these periods of time, in which she approved the granting of backdated
options. Mouchly-Weiss also did work and/or communicated with the Company’s external auditors
in connection with three meetings of the Audit Committee in each of figcal 2000-2002, four
mectings of the Audit Committee in fiscal 2003, five meetings of the Audit Committee in fiscal
2004, and seven meetings of the Audit Committee in each of fiscal 2005 and 2006, during which she
withheld from the Company’s auditors (i) breaches of the Company’s internal controls, namely the
backdating of stock options; (ji) material inflation of the Company’s reported financial results dueto
the false undemeporting of compensation expense; and (iii) the resulting irregularities of the
Company’s deceptive stock option granting practices and false financial reporting that would require
arestatement of the Company’s financial statements and/or the withdrawal or modification of audit
opinjons certifying the Company’s financial reports.

46.  Although she disregarded that the Company’s directors and ofticers were backdating
stock option grants, Mouchly-Weiss participated in the preparation of, and approved, false and
misleading statements, including press releases and SEC filings, and she signed American Greetings’

false and misleading Reports on Form 10-K, Reports on Forms 3, 4 and 5, and Proxy Statements.
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DEFENDANTS’ DUTIES

47, Lach officer and director of American Greetings named herein owed the Company
and American Greetings® shareholders the duty to exercise a high degree of care, loyalty and
diligence in the management and administration of the atfairs of the Company, as well as in the use
and preservation of its property and assets. The conduct of the Company's directors and otficers
complained of herein involves knowing, intentional and culpable violations of their obligations as
officers and directors of American Greetings. Further, the misconduct of the Company’s otficers has
been ratified by American Greetings’ Board, which has failed to take any legal action on behalf of
the Company against them.

48. By reason of their positions as officers, directors and fiduciaries of American
Greetings and because of their ability to control the business and corporate affairs of the Company,
the defendants owed American Greetings and its sharcholders fiduciary obligations of candor, trust,
loyalty and care, and were required to use their ability to control and manage the Company in a fair,
just, honest and equitable manner, and to act in furtherance of the best interests of American
Greetings and its shareholders so as to benefit all shareholders equally and not in furtherance of their
personal interest or benefit. In addition, as officers and/or directors of a publicly held company, the
defendants had a duty to refrain from utilizing their control over American Greetings to divert assets
to themselves via improper and/or unlawful practices. Detfendants also had a duty to promptly
disseminate accurate and truthful information with respect to the Company’s operations, earnings
and compensation practices.

49,  Because of their positions of control and authority as directors or officers of
American Greetings, each of the defendants was able to and did, directly and indirectly, control the
wrongful acts complained of herein. As to the defendants who are or were directors, these acts

include: (i) agreement to and/or acquiescence in defendants’ option backdating scheme; and (it)
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willingness 1o cause American Greetings to disseminate false proxy statements and periodic filings
with the SEC, which contained fulse and misleading financial statements, failed to disclose
defendants’ option backdating scheme and omitted the fact that executive officers were allowed fo
backdate their stock option grants in order fo manipulate the strike price of the stock options they
received. Because of their positions with American Greetings, each of the defendants was aware of
these wrongful acts, had aceess to adverse non-public information and was required to disclose these
facts promptly and accurately to the Company’s shareholders and the financial markets but failed to
do so.

50, Due to defendants’ breach of their fiduciary duty of loyalty in the administration of
the stock option plans, plaintiff seeks to have the directors’ and officers’ stock aption grants voided
and gains from previous grants returned to the Company. In the alternative, plaintiff seeks to have
A1l of the unexercised outstanding options granted to defendants cancelled, the financial gains
obtained via the exercise of such options returned to the Company and to have defen dants revise the
Company’s financial statements to reflect the truth concerning these option grants.

51. To discharge their duties, the directors of American Greetings were required to
exercise reasonable and prudent supervision over the management, policies, practices and controls of
the business and financial affairs of American Greetings. By virtue of such duties, the officers and
directors of American Greetings were required, among other things, to:

{a) manage, conduct, supervise and direct the business affairs of American
Greetings in accordance with all applicable laws (including federal and state laws, government rules
and regutations and the charter and bylaws of American Greetings);

{b) neither engage in self-dealing nor knowingly permit any officer, director or

employee of American Greetings to engage in self-dealing;
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(c) neither violate nor knowingly permit any officer, director or employee of
American Grectings to violate applicable laws, rules and regulations;

() remain informed as to the status of American Greetings' operations, including
its practices in relation to the cost of allowing the pervasive backdating and improperly accounting
for such, and upon receipt of notice or information of imprudent or unsound practices, to make a
reasonable inquiry in connection therewith, and to take steps to correct such conditions or practices
and make such disclosures as are necessary to comply with the U.S. federal securities laws and their
duty of candor to the Company’s shareholders;

(e} prudently protect the Company’s assets, including taking all necessary steps to
recover corporate assets (cash, stock options) improperly paid to Company executives and directors
together with the related costs (professional fecs) proximately caused by the illegal conduct

described herein;

(H establish and maintain systematic and accurate records and reports of the
business and affairs of American Greetings and procedures for the reporting of the business and
affairs to the Board and to periodically investigate, or cause independent investigation to be made of,
said reports and records;

() maintain and implement an adequate, functioning system of internal legal,
financial and accounting controls, such that American Greetings’ financial statements — including its
expenses, accounting for stock option grants and other financial information — would be accurate and
the actions of its directors would be in accordance with all applicable laws;

{h) exercise control and supervision over the public statements to the securities

markets and trading in American Greetings stock by the officers and employees of American

Greetings; and
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(i} supervise the preparation and filing of any {inancial reports or other
information required by law from American Greetings and to examine and evaluate any reports of
examinations, audits or other financial information concerning the financial affairs of American
Greetings and to make full and accurate disclosure of all material facts concerning, inter alia, each
of the subjects and duties set forth above.

52. Each defendant, by virtue of his or her position as a director and/or officer, owed to
{he Company and to its sharcholders the fiduciary dutics of loyalty, good faith and the cxercise of
due care and diligence in the management and administration of the affairs of the Company, as well
as in the use and preservation of its property and assets. The conduct of the defendants complained
of herein involves witra vires and illegal acts, bad faith violations of their obligations as directors
and/or officers of American Greetings, and a reckless disregard for their duties to the Company and
its sharcholders which defendants were aware or should have been aware posed a risk of serious
injury to the Company. The conduct of the defendunts who were also officers and/or directors of the
Company during trhé relevant period has been ratified by director defendants who comprised a super
majority of American Greetings’ Board during the relevant period.

53 Defendants breached their duties of loyalty and good faith by allowing or by
themselves causing the Company to misrepresent its financial results and prospects, as detailed
herein infra, and by failing to prevent the defendants from taking such illcgal actions. As aresult,
American Greetings has expended and will continue to expend significant sums of money. Such
expenditures include, but are nat limited to, improvidently paid compensation (including secretly

overvalued options) and the issuance of under-priced stock by the exercise of backdated options.
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AIDING AND ABETTING AND CONCERTED ACTION

54. In committing the wrangful acts aleged herein, defendants have pursued or joined in
the pursuit of a common course of conduct and acted in concert with one another in furtherance of
their common plan.

55, During all times relevant hereto, defendants collectively and individually initiated a
course of conduct which was designed to and did: (i) conceal the fact that the Company was
allowing its directors and senior officers to divert millions of dollars to American Greetings insiders
and directors and causing American Greetings to misrepresent its financial results; (if) maintain
defendants’ executive and dircctorial positions at American Greetings and the profits, power and
prestige which defendants enjoyed as a result of these positions; (1i1) deceive the investing public,
including shareholders of American Greetings, regarding defendants’ compensation practices and
American Greetings” financial performance,

56. The purpose and effect of defendants’ common course of conduct was, among other
things, 1o disguise defendants’ violations of law, breaches of fiduciary duty, abuse of control, gross
mismanagement, corporate waste and unjust enrichment, to conceal adverse information concerning
.[hE Company’s operations and financial condition, to receive in-the-money stock options and
enhance their executive and directoria) positions and the proceeds they would receive from the
exercise of options and sale of stock.

57.  Defendants accomplished their common enterprise and/or common course of conduct
by causing the Company to purposefully and/or recklessly engage in the option backdating scheme
alleged herein and misrepresent the Company’s financial results. Each of the defendants was a
direct, necessary, and substantial participant in the common enterprise and/or common course of

conduct complained of herein.
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5§.  ~Each of the defendants aided and abetted and rendered substantial assistance in the
wrongs compluined of herein. In taking such actions to substantially assist the commission of the
wrongdoing complained of herein, cach of the defendants acted with knowledge of the primary
wrongdoing, substantially assisted in the accomplishment of that wrongdoing, and was awarc of his
or her overall contribution to and furtherance of the wrongdoing.

AMERICAN GREETINGS’ STOCK OFTION PLANS AUTHORIZED
BY THE SHAREHOLDERS

59, At all relevant times American Greetings granted stock options pursuant to the 1992
Stock Option Plan, 1996 Employee Stock Option Plan, and the 1997 Equity and Performance
[ncentive Plan (collectively, the “Plans™). A fundamental requirement of American Greetings’ stock
option plans was in all relevant instances that the exercise price of stock options be the fair market
value (the closing price) of the Company’s commoan stock on the date of the grant or day prior to
the date of the grant of the option.

60. In all relevant instances with respect to stock options granted under the Plans, the
Plans required that the purchase price shall not be less than 100% of the fair market valuc (closing
price) of such share of stock on the datc the option is granted or the date prior to the date the option
is granted. See 1992 Stock Option Plan, §4 (“not less than the price of the Class A Common
Shares . . . at the close of business on the date preceding that on which the option is granted”); 1996
Employee Stock Option Plan, §4 ("not. .. less than the [closing] price of the Class A Common
Shares . . . on the last business day preceding that day on which the Option is granted™); 1997 Equity
and Performance Incentive Plan, §4(b) (“not . . . less than the Market Value per share on the Date of
Grant”).

61. The expiration date of options granted under the Plans was ten years after the date of

grant of the option. See 1992 Stock Option Plan, §3 (“ten (10) years from the date granted™); 1996
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Employee Stock Option Plan, §3 (“ten (1) years from the date granted™); 1997 LEquity and
Performance [ncentive Plan, $54(n), 9(a) (“ten years from the Date of Grant™). Options granted
under the Plans were subject to vesting periods, including one year after date of prant for 25% of
shares, followed by additional vesting of 25% for cach successive three-year neriod under the 1997
Equity and Performance Incentive Plan. See 1997 Equity and Performance Incentive Plan, §9(a)(ii).
See also 1992 Stock Option Plan, §6; 1996 Employee Stock Option Plan, §6.

02, The aforementioned fundamental requirements of the Plans directly contradict
backdating a stock option to a date prior to its actual grant and pricing that option as if it were
granted prior to the actual date of the grant, or accepting a backdated option. They also contradict
backdating a stock option ta a date prior to its actual grant date and thercby underreporting
compensation expense and tax liability, which violates Ohio laws as well as the Internal Revenue
Code. Nonetheless, the Stock Option and Compensation Committees over the years repeatédiy
approved stock options which on their face were backdated. The Stock Option and Compensation
Committees backdated stock options and priced those options (purportedly at fair market value) as if

they were granted prior to the date of the actual grant.
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AMERICAN GREETINGS CORP.
Alleged Backdated Stock Option Grants

Purperted Price Some Number Option Defendants and Others Who
Optien Directors & of Exercised, Engaged in Backdating the
Grant Date Officers Whe §| Options | Stock Sold® Purported Steck Optlion
(Eapiration " Received Received' Grant
Date) Grants
3/30/1992 $19.81 | 1. Groetdnper 4,500 v H. Stone
(3/30/2002)
3/22/1996 £27.00 (. Weiss 3,600 v A, Ratner, Cowen, Jacobs,
{3/25/2006) ) Wagner and Zaleznik
FOI2BNGY6 §28.75 J. Weiss 3,000 A. Ratner, Cowen, Jacobs,
{10/28/2006) Wagner and Zaleznik
572272000 $16.81 J. Weiss 12,000 \f Cowen, Hardis, Mouchly-
(5/22/2010) Weiss
12/22/2000 $R.50 1. Kahl 8,000 N C. Ratner, Cowen, Hardis,
{12/22/2010) Mouchly-Weiss
C. Rutner 3,000
1. Thomton 4,000
41412001 £9.55 M. Weiss 322,600 3 C. Ratner, Cowen, Hardis,
{4/4/2011} Mouchly-Weiss
Lrwin Weiss 58,000 ¥
(3. Weiss 50,200 N
J, Weiss 62,200 ¥
Z. Weiss 41317 v
D). Beittel | 25,200 v
M. Birkholm 40,200
D. Cable 29,400 N
J. Charlton 12,600 N
1. Cipollone 23,740 v
M. Corripan 52,600 4
S, Cowen 24,200 N
1. Groetzinger 42,000
S. Hardis 17,800 Vv
J. Kahl 5,000 N
W. Mason 38,000 N
W. Meyer 55,600
Mouch!y- 19,400 \
Weiss
P. Papesh 50,000 N
C. Ratner 5,000 V

* Number of options received is split adjusted. If options were exercised, the split adjusted

quantity is indicated as of the exercise. Otherwise, the quantity is fully split adjusted.

2 «\* indicates the recipient exercised/converted all or a substantial portion of the options
received and thereafter sold, transferred or exchanged the stock issued from the option exercise. See

infra 9200 (insider trading table).




Purported Price Some Number {Jption Defendants and Others Who
Option Directors & af Exercised, Engaged in Backdating the
CGrant Pate Officers Who | Ouptions Stock Sold’ Purported Stock Option
(Expiration Reecived Received’ Grant
Date) Crants
P. Rippie 35,320
J. Spira 14,400 N
H. Stone 24,200 v
1. Thomton 5,000 v 3
612572001 $1047 | P. Linton 20,000 N C. Ratner, Cowen, Hardis,
{6/25/2011) Mouchly-Weiss
3/1/2002 514.00 M. Weiss 18,000 . Ratner, Cowen, Hardis,
{3/172012) Muouchly-Weiss
Erwin Weiss 10,600
G. Weiss 7,000 v
1. Weiss 14,000 N
Z. Weiss 14,000 v
D, Beittel 12,500 \
J. Cipollone 7,700 v
M. Corrigan 11,000 N
3. Cowen 4,000
1. Groetzinger 10,000
5. Hardis 4,000
I, Kahi 4,000
P. Linton 11,000 N
W. Mason 10,000 v
W. Meyer 10,000
Muouchly- 10,000
Weiss
C. Ratner 4,000
H. Stone 4,000
_ J, Thomton 4,000
1122006 $21.08 J. Thornton 1,000 (. Ratner, Cowen, Hardis,
(7/12/2016) Hardin, Mouchly-Weiss
Ratner 1,000
Mouchly- 1,000
Weiss
S. Hardis 1,000
J. Hardin 1,600
S. Cowen 1,000
10/2/2006 $22.95 B, McGrath 32,000 C. Ratner, Cowen, Hardis,
{10/2/2016} Hardin, Mouchly-Weiss
63.  The Stock Option Conunittee exclusively administered the Company’s stock option

plan at all relevant times unti] February 28, 1994, at which time the Stock Option Commitiee merged
with the Compensation Committee. Thereafter, the Compensation Committee exclusively granted
stock options during the relevant period. Specifically, Cowen has been a member of the

Compensation Committee since at least 1992, Hardis was a member on the Compensation



Committee from 2000 to 2008, Ratner has been a member of the Compensation Committee since
2001, and Hardin has been a member of the Compensation Committee since 2003,

64.  The Stock Option and Compensation Committees had the responsibilities to
“administer” the Company’s Plans. Responsibilitics to administer the Company’s stock option plans
have never been anything less than ful] authority and sole discretion to, as a committee, grant stock
options, determine the persons to whom and the time or times at which options will be granted, and
determine the type and number of options to be granted and the terms of such options (including
price), among other things. See 1992 Stock Option Plan, §8 (Stock Option Committee “shall be
empowered by the Board of Directors to exercise all authority otherwise possessed by the Board
with respect to the Company’s stock option plans™); 1992 Stock Option Plan, §2 (Stock Option
Committee “upon such terms and conditions as it may determine, avthorize the granting to
officers . . . options . . . and may fix the number of shares to be covered by cach such option™); 1996
Employee Stock Option Plan, §10 (“The Plan shall be administered by the Compensation
Committee, which shall...be empowered by the Board to cxercise all authonty atherwise
possessed by the Board with respect to the Company's stock option plans.”); 1996 Employee Stock
Option Plan, §2 (“The Compensation Committee . . . upon such terms and conditions as it may
determine, grant options . . . to officers . . . and may fix the number of shares to be covered by each
option.™); 1997 Equity and Performance Incentive Plan, §4 (Compensation Committee “upon such
terms and conditions as it may determine, authorize the granting to Participants of options fo
purchase Common Shares™); see also 1997 Equity and Performance Incentive Plan, §16{a).

65, Abusing their authority and committing u/tra vires acts, Cowen, Hardis, Ratner and
Hardin violated American Greetings’ stock option plans, in that they: (i) backdated and retroactively

priced stock options; and (i} in collusion with one another, other defendants, or former executives
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of the Company, determined and granted option awards dated with dates other than the dates the
awards were authorized properly, employees were entitled to receive the options, or the option or
price was known. Each of these defendants abused their authority in causing the backdating and
retroactive pricing to occur without disclosure.

66.  An objective analytical review using court-accepted methodologies, of all publicly
reported stock option dates in option grants to directors and officers of American Greetings from
1697 until 2007 reveals that discretionary stock option grants tended to be dated: (1) near or on the
very day that American Greetings' stock price hit its Jow price for the month, quarter and/or year;
and/or (ii) in advance of significant stock price increases. To illustrate, the following graph depicts
the cumulative increase/decrease in American Greetings' stock price preceding and following all
publicly reported stock option dates in option grants to directors and officers of American Greetings

frorm 1992 until 2007,



Cumulative Decrease/increase In American Greetings Stock Price In 20
Trading Days Before and After All Reported Option Dates: 1992-2007

1.0%
Purported Grant Date

1.0%

o F

\/J +4.02%

-3.07% (+84.4% Annualized}
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67. The data points reflected in the graph above are cumulative, meaning they represent
the cumulative effect or average of increases and decreases in American Greetings’ closing stock
price in each of the 20 trading days before and after all the purported option grant dates. Amerncan
Greetings’ closing stock price might have been less or more at any point in time for a par_ticular
grant. But the cumulative data points clearly and objectively demonstrate the predominance of data
preceding and following the option dates, namely that options were dated shortly after significant
decreases in American Greetings' stock price and preceding very large increases in the stock’s price,
As demonstrated in the graph, American Greetings’ stock price tended to decrease as much as 3%in
the 20 trading days preceding the purported option grant date and tended to increase as much as 4%

(84% annualized) in the 20 trading days following the purported option grant date. Equally
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significant, the data shows that purported option grant dates tended to be at the lowest closing price
in the 20-trading-day period before and after the purported option grant date.

68.  Indeed, approximately | out of every 5 discretionary option grants to American
Greetinps® directors and officers was dated and priced based on American Greetings’ lowest closing
stock price of the mouth. The odds of that happening absent intentional manipulation are so
extremely remote (well over 1,000 to 1) that backdating is the most rational explanation.

69.  The Merrill Lynch methodology cxamines the “20 day period subsequent to options
pricing in comparison to stock price returns for the calendar year in which the options were
granted.” According to Merrill Lynch, “companies should not be generating any systematic excess
return in comparison to other investors as a result of how options pricing events are timed.” This 20-
day analysis makes sensc because, “[tJheoretically, if the timing of options grants is an arm’s length
process, and companies haven’t systematically taken advantage of their ability to backdate options
within the 20-day windows that the Jaw provided prior to the implementation of Sarbanes Oxley in
7002, there shouldn’t be any difference between the two measures.” This analysis has also been
referred to as “the easiest and simplest way” to measure the pricing of options. New York
University finance professor David Yermick and University of lowa finance professor Erik Lie said
that 20-day post-grant price surges are “a reasonable yardstick to detect possible backdating” and
that “[u]sing a longer period, such as a year, wouldn’t be a good way to spot backdating of a few

days or weeks because the longer-term trading would overwhelm any backdating effect.”

! Several decisions acknowledge the uscfulness of the Mermill Lynch and CFRA analyses in
determining whether a pattern of backdating exists. See, e.g., Belova v, Sharp, No. CV-07-259-MQ,
2008 U.S. Dist. LEXIS 19880, at *1)-*12 (D, Or. Mar. 13, 2008); In re CNET Networks, inc., 483 F.
Supp. 2d 947, 957 (N.D. Cal. 2007); In re Computer Scis. Corp. Derivative Litig., No. CV 06-05288
MRP (Ex), 2007 U.S. Dist. LEXIS 25414, at *44-*45 (C.D. Cal. Mar. 27, 2007); Ryan v. Gifford,
918 A.2d 341, 354-55 (Del. Ch. 2007}, Conrad v. Blank, 940 A.2d 28, 39 n.30 (Del. Ch. 2007).
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70.  Using Memill Lynch's methodology in comparing annualized 20-day
increases/decreases in American Greetings’ stock price following management grant dates
(“management annualized return™) to public investor annualized retums (“investor annualized
return™), plaintiff analyzed all of the publicly reported stock option dates to directors and officers of
American Greetings from 1992 until 2007. There were over 50 separate grant dates. The analysis
revealed that, between 1992 apd 2007, the average management annualized return on publicly
reported grants was approximately 51%, while the average investor annualized retumn was
approximately 4%. In other words, there was a significant disparity between management retums
and the public investor return ~ the average management annnalized return being nearly 1300%

higher than (or 13 times) the investor annualized return.

Average Investor Annuatized Return va. Avarage Management Annualized Return
For All Reporied Optlons To Directors & Officers Of American Greetings Corp. 1942 - 2007

60%

50%

0%

20%

10%

, o -
0% Average Investor Average Management
Annuallzed Retummn Annualized Retum

“See paragraph 71 tor ookedion of St slor Avedaioed R etom &nd “Managemenl Armmiz ¢ Rebu.
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71, Furthermore, the disparity of returns demonstrated by the Memill Lynch analytical
methodology is consistent with the disparity of returns shown when the management snnualized
return of the individually alleged backdated grants in particular is determined and compared with the
investor annualized return in the same fiscal year. These option grants also fell on suspiciously

fortuitous dates, e.g., dates where American Greetings’ closing stock price was the lowest or near the

lowest of the month quarter or year.

Option Price RanKings, Management Annualized Return Folluwing Option Date, and
Tnvestor Annualized Return in Same Fiscal Year

Option Date Option Price Ranking by Month, Management Investor
Quarter or Year Annualized Annualized
Return Return
03/30/1992 | Lowest of the month 28.57% -6.81%
03/22/1996 | Lowest of the month -33.33% 11.71%
10/28/1996 | Lowest of the month 0% 11.71%
05/22/2000 | Lowest of the month 702.6% ~22.03%
12/22/2000 | Lowest of the month, quarter and year 741.18% -22.03%
04/04/2001 | Lowest of the month, guarter and year 144.72% 4.79%
06/25/2001 | Third lowest of the month and quarter 73.93% 4.79%
(13/01/2002 | Lowest of the month and quarter 475.71% -6.29%
07/12/2006 | Third lowest of the month, fourth 113.57% 11.07%
lowest of the quarter
10/02/2006 | Lowest of the month, second lowest of 01.76% 11.07%
the quarter
Average: 233.87% 1.26%

72. In determining alleged backdated option grants, plaintiff also screened each grant

according to the methodology used by the Center for Financial Research and Analysis (“CFRA™).

4

-372.

See {70 for definition of “management annualized return” and “investor annualized return.”




“CFRA considers a company’s options backdating risk to be significant when a company has, on
three or more occasions, granted options to exccutives at exercise prices and dates that matched
exactly or were close to a 40-day low in the company’s stock price.” In assessing the likelihood of
backdating, the CFRA Report uses the following eriteria: (i) where the price on the grant date is
within 105% of the 10 or 40 day period stock price low following date of grant; and (ii) the stock
price range for the 40 day period (highest stock price minus lowest stock price) is greater than 10%
of the lowest stock price. All but one of the alieged backdated stock option grant dates tested
positive under these criteria. In addition, on three occasions, the Company granted options to
executives at dates where closing prices matched exactly or were close to a 40-day Jow in Am erican
Greetings’ stock price, making backdating risk “significant” under CFRA’s methodology. In fact,
three aption grants to exceutives were dated and priced based on a closing price that matched exactly
or was close to a guarterly low in American (reetings’ stock price.

73, Another indication of backdating may be scen in the period of time between the
purported prant date and the date the grant was disclosed to the SEC. Thaus, plaintiff also reviewed
the amount of tim e between the purported stock option grant date and disclosure of the grants to the
SEC via Forms 3, 4 or 5. Grants that are not disclosed to the SEC in a timely fashion are more likely
hackdated. “If executives are backdating, a longer reporting lag implies that, on average, they were
backdating aggressively, seeking a lower exercise price. This in turn implies that the extent of stock
price rise following the manager-designated grant date will be positively correlated with the
reporting lag.” M. P. Narayanan, Cindy A. Schipani & H. Nejat Seyhun, The Econontic Impact of
Buckdating of Executive Stack Options, 105 Mich. L. Rev. 1597, 1603 (2007).

74. With respect to a number of the alleged backdated option grants there are no known

SEC Forms 4 showing the changes in beneficial ownership from these purported grants. In other
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cases Forms 4 or holdings records evidencing these backdated grants (and others) were filed by
defendants and others months or over a year after the purported prant date.

75, Similarly, stock option grants are more likely backdated when they are discretionary
and granted by a sporadic method.” Accordingly, plaintiff also reviewed each grant to detenmine
whether or not it was granted in a sporadic fashion or on a fixed date pursuant to a non-discretionary
stock option plan. The alleged backdated prants were discretionary and sporadic.

76.  The following describes some of the backdated option grants and their recipients. As
demonstrated by the graphs, accompanying data and the results of the Merrill Lynch and CFRA
methodologics expressed herein, significant decreases in the price of American Greetings” stock
tended to precede the dates of alleged backdated grants and following those dates the price of the
Company's stock tended to significantly increase. Overall, post-option-date stock price movement
was pogitive, pre-option-date stock price movement tended to be negative, and post-option-date

returns tended to exceed pre-option-date retums.

5 That a stock option grant might be issued pursuant to a non-discretionary fixed date plan only
reduces, but does not eliminate, the likelihood that stock options were being backdated. For
example, in a recent stock option backdating action against CNET Networks, Inc., the company was
forced to re-price so-called non-discretionary fixed date grants and admit that those grants were not
actually granted on the fixed-date required by the applicable stock option plan.
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Option Grant Backdated to March 34, 1992

77. These options were granted to Jon Groetzinger (“Groetzinger”). They were dated and
priced based on the date on which American Greetings” stock reached the lowest closing price for
the month. The 10- and 20-day increases in American Greetings’ stock price following the option

date were 9.8% and 1.6%, respectively, with the annualized increases being 354.3% and 28.0%,

respectively.
American Greetings Corp.
March 2, 1992 to Aprif 28, 1992
32200
$21.50 -
3/30/1992 I
§ s2100 f
L2
773
]
19
g
8 sa0s0
52000 -
318.50 1 l t ] L i ! ] I
03/02/1992 03716/1852 0¥3/1982 04131882 04/2811952
D/09/1992 03231952 o4 08/1992 04/21/4982
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Option Grant Backdated and Retroactively Priced to March 22, 1996

78, Thesc options were granted to Gary Weiss (“G. Weiss™). They were dated March 25,
1996 and priced based on the date on which American Greelings’ stack reached the lowest closing
price for the month, March 22, 1996. The §0- and 20-day increases/decreases in American
Greetings' stock price following the option date were 1.8% and -1.8%, respectively, with the

annualized increases being 66.7% and -33.3%, respectively.

American Greetings Corp.
March 1, 1996 to Apdl 9,1996

$43.50
$29.26

$29.00 |

32875
o850 b 3122/1996
32825 1~

szmen -

Doliars Par Share

327,75 F
$27.50 |-
$21.25 |-

$27.00 |~

$26.75

DAD1M998 0a/11/1996 031971996 0¥27/15886 04/04/1936
0¥06/ 1596 G3/14/1886 03221996 G4r01/1996
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Option Grant Backdated and Retroactively Priced to October 25, 1996

79. These options were granted to . Weiss. They were dated October 28, 1996 and
priced based on the date on which American Greetings’ stock closed at the fowest closing price for
the month, Octeber 25, 1996. The 10- and 20-day increases in American Greetings’ stock price
following the option date were 4.6% and 0%, respectively, with the annualized increases heing
164.4% and 0%, respectively.

American Greetings Corp.
Dctober 4, 1886 to November 15, 1496

$%0.25

$30.00 -

10/25/1998

$2075 |~

$29.50 |-

$2025 I~

Cellars Per Shate

2900 §-

$20.75 1

$28.50

10041986 101401508 0/22/1986  TO/30/1096 11/07/1888B 1V15/1096
10/09/1998 101771808 10/25/1098  11/0471998 111271856
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Option Grant Backdated and Retroactively Priced to May 19, 2000

R0. These options were granted to J. Weiss., They were dated May 22, 2000, and priced
based on the date on which American Greetings’ stock reached the lowest closing price for the
month, May 19,2000, The 10- and 20-day increases in American Greetings’ stock price following

{he vption date were 16.7% and 39.0%, respectively, with the annualized increases being 602.2%

and 702.6%, respectively.

American Greetings Corp.

April 20, 2004 to June 22, 2000

§24
33 -

$22
5/19/2000 |

21 |-

320 -

Doliars Per Share

318 -

316 |

37 |

$16

042042000 D&M372000 0152000 Us28/2000 08/07/2000 0819/ 2000
042712000 050873000 05/19/2000 0601/2000 0B13/2000
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Option Grant Backdated to December 22, 2000

g1l These options were granted to Jack Kahl (“Kahi”), Ratner and Thornton. They were
dated and priced based on the date on which American Greetings’ stock reached the lowest closing
price for the month, quarter and year. The 10- and 20-day increases in the Company’s stock price
following the optian date were 40.0% and 41.2%, respectively, with the annualized increases being

1403.0% and 741.2%, respectively.

American Greetings Corp.
November 22, 2000 to January 22, 2001

513

§12 |

Doitars Par Share

$80

58
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11/29/2060 12/11/2000 12/2172000 01/04/2001 011172601
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Option Grant Backdated and Retroactively Priced to April 3, 2001

82. These oplions were granted to M, Weiss, G. Weiss, 1. Weiss, 7. Weiss, Cowen,
Hardis, Mouchly-Weiss, Ratner, Harry Stone (“Stone™), Thornton and others. They were dated
April 4, 2001, and priced based on the date on which American Greetings’ stock reached the lowest
closing price for the month, quarter and year, April 3, 2001. The 10- and 2(0-day increases tn the
Company’s stock price following the option date were 6.2% and 8.0%, respectively, with the

annualized increases being 224.3% and 144.7%, respectively.

American Greetings Corp.
March 2, 2001 to May 4, 2004

%14.490

3400

$12.80 I

$13.00 7 41312001

$12.50 |-

$12.00 |

Dolises Per Share

s11.50 |-

$11.00

10,50 |

$10.00 P

$9.50

0302/2001 031472001 DA26/2001  O4D5/2001  OAMBI200Y 0443012001
03082001 032012601 DA30/2001 041172001 02472001 050412001

40 -



Option Grant Backdated to June 25, 2001

3.  These options were granted to Pamela Linton (“Linton”). They were dated and priced
based on the date on which American Greetings’ stack reached the third lowest closing price for the
month and quarter. The 10- and 20-day increases in the Company’s stock price following the option

date were 7.0% and 4.1%, respectively, with the annualized increases being 251.0% and 73.9%,

respectively.
American Greetings Corp.
May 2Z, 2001 to July 23, 2004
$14.50
$fa0c |
§13.50 |
$1300 |- 6/25/2001
o
1
% $1250
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E $1200 |-
‘a
(&)
$1150
$1100 |
$1050 |~ v
$1000
05/22/2001 06/08/2001 06/26/2001 07/13/2001
05/31/2001 06/18/2001 - UT/08/2001 072372001
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Option Grant Backdated to March {, 2002

84. These options were granted to M. Weiss, Erwin Weiss, G Weiss, . Weiss, Z. Weiss,
Cowen, Hardis, Mouchly-Weiss, Ratner, Stone, Thornton and others. They were dated and priced
based on the date on which American Greetings® stock reached the lowest closing price for the
month and quarter. The 10- and 20-day increases in the Company’s stock price following the option
date were 8.6% and 26.4%, respectively, with the annualized increases being 308.6% and 475.7%,

respectively.

American Greetings Corp.
Fabruary 25, 2002 to April 1, 2002

$19.00

$1850 -

$18.00 |~

§$17.50 |~

$1700 [~ | 3/1/2002

$1650

§1600 |
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$1550 [~
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$14 50

§1400 P
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Option Grant Backdated to July 12, 2006

85. These options were granted to Thoiton, Ratner, Muuchly—Wi:iss, Hardis, Hardin and
Cowen. They were dated and priced based on the date on which American Greetings’ stock reached
the third lowest closing price for the month and fourth lowest closing price for the quarter. The 10-
and 20-day increases in the Company’s stock price following that date were 7.4% and 6.3%,

respectively, with the annualized increases being 268.1% and 113.6%, respectively.

American Greetings Corp.
Juna 12, 2006 to Awgust 14, 2006
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Bullet-Dodge Option Grant Backdated to October 2, 2006

86, These options were granted to Brain McGrath (“MeGrath™). They were dated and
priced based on the date on which American Greetings’ stock reached the lowest closing price for
the month and second lowest closing price for the quarter. The 10- and 20-day increases in the
Company’s stock price following that date were 6.7% and 5.1%, respectively, with the annualized

increases being 240.0% and 91.8%, respectively.

American Greetings Corp.
September 1, 2006 to October 31, 2006
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B7. This option grant was manipulated in two independent and actionable ways. First, the

grant was a bullet-dodging event. Second, it was backdated once certain defendants ascertained
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American Greetings' stock price was fully depressed from the issuance of a terrible carnings
disappointment, by virtue of waiting for the stock price to ascend for two trading days.

8¢.  RBetween shortly before the end of American Greetings’ second fiscal quarter, Augnst
31, 2006 and the moming of September 28, 2006, M. Weiss, I Weiss, Z. Weiss, Cipollone, Cowen,
Hardis, Ratner and Hardin (among others) became aware that the Company would report earnings
per share for that quarter well below the bottom of the range of the Company’s EPS guidance 0
analysts and published expected earnings by analysts. The earnings miss expected was substantiak:
a $0.23 per share loss verses positive eamnings of $0.06 per share in the previous year’s same quarter,
and approximately 50% fess than management’s guidance (and published analyst expectations) for
the quarter. These defendants knew American Greetings’ forthcoming earnings report would at a
minimum have a short-term damning effect on the Company’s stock price. Consequently, Cowen,
Hardis, Ratner and Hardin were requested to not (and did not) issue stock options until after
announcement of the carnings disappointment. Expecting the dramatic earnings miss would depress
American Greetings’ stock price below fair market value, these defendants waited to grant McGrath
stock options until after the Company decided to issue its second quarter financial results. This grant
not only violated the fair market value exercise price restrictions of American Greetings’ stock
option plans, the timing of grants in this manner (bullet dodging) was contrary to the shareholder-
approved purposes of the Company’s stock option plans.

29. On the morming of September 28, 2006, the Company announced its financial results
for the sccond quarter ended August 31, 2006. Adjusted earnings per share were negative $0.23,
well below the $0.06 EPS of the previous second quarter, and approximately 50% below
management guidance and analyst expectations, As analysts issued their nepative reports, American

Greetings’ stock price plummeted, posting close to the single argest one-day loss of the year,
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90.  To ensure they could price options at the lowest price possible, the Compensation
Commiftee then waited until American Greetings’ stock price had turned back upward for two days
and then backdated McGrath's option grant to October 2,2006. The insiders’ plan worked well. In
retrospect, that closing price tumed out to be the second lowest closing price of the quarter.

91. The issuance of options identified above violated American Greetings’ stock option
plans as set forth at §59-75. Indeed, the options identified above were not dated with the date when
they were granted. As alleged herein these ultra vires acts also contradicted the Company’s
statements in SEC filings and other reports to Ametican Greetings’ shareholders and violated federal
and state securifies laws. The secret practice of backdating stock option grants to themselves and
their colleagues was in breach of defendants” fiduciary duties, including their duties of good faith,
honesty and loyalty, owed to American Greetings and its sharcholders.

92. The backdating, among other things, enabled defendants to (i) hide the fact that the
Company was paying higher compensation to executives and employees by awarding them more
valuable options on the grant date than represented, (ii) avoid recording the hidden compensation as
compensation expense, and (iit) thus conceal reductions in the Company’s net income, shareholder’s
equity and tax obligations. Keeping the scheme sccret also hid the injury to the Company which
occurred when executi\.fes and employees exercised the options and made capital contributions to
American Greetings that were less than they should have paid, had the options not been granted in-
the-money or otherwise with greater intrinsic value than represented.

93, The backdating also conferrcd great personal financial benefits on defendants.
American Greetings’ stock traded at prices propelled in part by the false financial statements
defendants had caused the Company to issue. Indeed, American Greetings® stock price significantly

increased in response to the Company’s reported financial statements that overstated income, net
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income, and earnings per share as a result of the backdating. While the price of American Greetings'
stock was artificially inflated, defendants and other insiders engaged in insider trading, selling more
than $38 million worth of the Company’s stock in violation of sccurities laws. And American
Greetings’ directors in particular profited handsomely from the backdating. Those on the Board who
engaged in backdating, alone, cashed in their options and gamered proceeds from stock sales of over
$14 million.

AMERICAN GREETINGS' FALSE AND MISLEADING PROXY STATEMENTS

94, In its proxy statements the Company {and numerous defendants) repeatedly
communicated to American Greetings’ shareholders (i} that stock option prants would be determined
pursuant to authorization of the sharehelders and in accordance with American Greetings’ stock
option plans, (i) the Company had been granting and would continue to grant stock options dated
and priced based on fair market value relative to the date of the grant of the option, in accordance
with American Greetings” stock option plans, (iii) that stock options were being granted prudently
and consistent with the Company’s compensation policies to compensate management through
future growth in the Company’s market value (i.e., not by granting backdated “in-the-money™ stock
options), so that option holders would benefit only when, and to the extent, the Company's stock
price increased after the grant, and (iv) that the Audit Committee had fulfilled its duties to help
ensure the adequacy of the Company’s internal controls in recommending the inclusion of the
Company’s financial statements in its periodic SEC filings. The proxies also referenced options
prices, market prices on purported grant dates and grant dates (identifiable by expiration date or
otherwise) in stating the equity holdings of, and options grants to, officers and directors, but omitted
that the grants were backdated and therefore stock option compensation was artificially inflated and

underreported.
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93, The statements in American Greetings’ proxies (many of which are identified below)
were materially false and misicading and omitted material information about the Company’s
improper stock option practices, as detailed herein. [n truth, and as those who signed and approved
the Company’s proxy statements knew or were negligent or severely reckless in not knowing, stock
options at American Greetings were (i) backdated in violation of the Company’s stock option plans,
(i) otherwise determined and granted in contravention of the vested authority provided by
sharcholders and the stock option plans, and (iii) dated with dates prior to the dates the awards were
properly authorized, cmployees were entitled to receive the options, or the option ar price was
known. Furthermore, those defendants who sat on the Audit Commitice were in fact circumventing
the Company’s internal controls and withholding from American Greetings' external auditors their
knowledge of backdating.

96. As former SEC Chairman Harvey L. Pitt stated: “What’s so terrible about backdating
options grants? For one thing, it likely renders a company’s proxy materials false and misleading.
Proxies typically indicate that options are granted at fair market value. But if the grant is backdated,
the options value isn’t fair-- at least not from the vantage point of the company and its sharcholders.”

97.  Byissuing falsc and misleading statements in American Greetings’ proxy statements,
the defendants identificd below were able to: (i) increase the numbers of authorized shares of
common stock of American Greetings from which defendants could gain shares by exercise of their
backdated stock options; (i} gain the ability to grant to themselves and others backdated stock
options; and (3ii) obtain elected directorships enabling them to perpetuate the scheme, Were the
truth disclosed, the Company’s shareholders would not have reasonubly followed defendants’
recommendations concerning the proposals submitted for their approval in the Company’s proxy

statements identified below.
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28, American Greetings relied upon the facts stated in the Company’s false and
misleading proxy statements to seek the shareholders’ vote for approval of the proposals identified
herein. Thus, both the Company and its shareholders relied on the following materially false proxy
statements.

Proxy Statement Filed in Connection with the 1996 Annual Meeting

99, On or about June 28, 1096, American Greetings filed with the SEC its definitive
proxy statement for the 1996 annual meeting of sharcholders (“1996 Proxy Statement” or “19%6
Proxy”). The 1996 Proxy Statement was reviewed and apprm;ed by M. Weiss and Cowen. The
1996 Proxy included a *Report of the Compensation Committee” signed by Cowen.

100. The 1996 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future.

{a) The 1996 Proxy Statement communicated that stock option grants were not
being backdated and would not be backdated in the future, In the Report of the Compensation
Committee, the 1996 Proxy stated the Company’s “compensation philosophy reflects its belief that
the compensation of its executive and non-executive officers should . . . motivate]] officers . . . by
tying officers’ compensation to the performance of the Company” and “align the jnterests of its
officers with the long-term interests of the Company’s shareholders through the award of stock
options.” 1996 Proxy at 10. It further stated that under the Company’s “long-term equity-based
incentive compensation programs,” which include stock options, the Company was “tying officer
compensation directly to shareholder return,” because “[ajn officer benefits if the price of the
company’s shares increases,” Jd. at 12. The 1996 Proxy also affirmed options were being “granted
at 100 percent of fair market value at the close of business on the last business day preceding the

date of grant” (id.), and the Compensation Commmittee would “assure {compensation] programs are
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consistent with the objective of increasing shareholder value,” fd. at 14. The 1996 Proxy made
similar statements related to the granting of options and sugpesting options were accurately dated to
be the grant date.
1) In recomimending approval ofthe 1996 Employee Stock Option Plan, the 1996
Proxy communicated (among other things) that the purpose of the plan was to align director, officer
and employee interests with shareholder interests by awarding options such “afficers and selected
key employees of the Company” would have “‘gpportunity to share in future appreciation in the share
value of the Company’s stock.” 1996 Proxy at 19. It further stated that the exercise price of options
under the plan “may not be less than the price of the Class A Common Shares quoted by the National
Association of Sceurities Dealers at the close of business on the date preceding that on which the
option js granted.” Jd. Supporting these representations, the proposed 1996 Employee Stack Option
Plan was atfached to the 1996 Proxy Statement and expressly referenced. The attached plan further
served to represent that incentive option exercise prices under the plan would be based on the last
closing price of the Company's common stock preceding the date of grant. This was stated in sum
and substance throughout the plan’s provisions concerning stock option grant exercise prices.
101. The 1996 Proxy Statement representations were made in connection with and
essential to a number of proposals American Greetings’ Board made to the Company's shareholders

for a vote.

(a) The first proposal concerned “ELECTION OF DIRECTORS” - including
certain of the same directors who were backdating and/or receiving backdated stock options and
making misrepresentations to the Company’s shareholders. Each defendant then a director explicitly
recommended that American Greetings® shareholders “VOTE FOR” the election of each of the

nominee directors. 1996 Proxy at 4-5.
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()  The second proposal was “APPROVAL OF [THE] 1996 EMPLOYEE
STOCK OPTION PLAN.” Each defendant then a director explicitly recommended American
Gireetings® shareholders “VOTE FOR THE ADOPTION” of the 1996 Employec Stock Option Plan.
1996 Proxy at 19-20.

Proxy Statement Filed in Connection with the 1997 Annual Meeting

102.  On or about June 27, 1997, American Greetings filed with the SEC its definitive
proxy statement for the 1997 annual meeting of sharcholders (“1997 Proxy Statement™ or “1997
Proxy™). The 1997 Proxy Statement was reviewed and approved by M. Weiss and Cowen. The
1997 Proxy included a “Report of the Compensation Committee” signed by Cowen.

103.  The 1997 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future.

{a) The 1997 Proxy Statement communicated that stock option grants were not
being backdated and would not be backdated in the future. In the Report of the Compensation
Committee, the 1997 Proxy stated the Company’s “compensation philosophy reflects its belief that
the compensation of its executive and non-executive officers should . . . motivate[] officers . .. by
tying officers’ compensation to the performance of the Company” and “align the interests of its
officers with the long-term interests of the Company’s shareholders through the award of stock
options.” 1997 Proxy at 8. It further stated that under the Company’s “long-term equity-based
incentive compensation programs,” which include stock options, the Company was “tying officer
compensation directly to shareholder return,” because “[ajn officer benefits if the price of the
Company’s shares increases.” /d. at9. The 1997 Proxy Statement also affirmed options were being
“granted at 100 percent of fair market value at the close of business on the last business day

preceding the date of grant” (id.) and the Compensation Committee would “assure [compensation]
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programs are consistent with the objective of increasing sharcholder value.” Jd. at 10. The 1997
Proxy made similar statements related to the pranting of options and suggesting options were
accurately dated to be the prant date.

)] [n recomnmending approval of the 1997 Equity and Performance Incentive
Plan, the 1997 Proxy stated options may be granted “at a price not less than fair market value.” 1997
Proxy at 17. Supporting these representations, the proposed 1997 Equity and Performance Incentive
Plan was attached to the 1997 Proxy Statement and expressly referenced. The attached plan further
served to represent that option exercise prices under the plan would be not less than fair market value
of the Company’ s common stock on the date of grant. For example, §4 of the attached Plan stated
the option price per share “may not be less than the Market Vahie per Share on the Date of Grant™
(id. at 25), and in defining “Date of Grant™ the attached Plan further stated such date “shall not be
carlier than the date on which the Board takes action with respect” to the option. Jd. at23. This was
stated {n sum and substance throughout the plan’s provisions concerning stock option grant exercise
prices.

104. The 1997 Proxy Statement representations were made in connection with and
essential to a number of proposals American Greetings’ Board made to the Company’s sharcholders
for a vote,

(3} The first proposal concerned “ELECTION OF DIRECTORS” ~ including
certain of the same directors who were backdating and/or receiving backdated stock aptions and
making misrepresentations to the Company’s shareholders. Fach defendant then a director explicitly
recommended that American Greetings” sharcholders “VOTE FOR” the election of each of the

nominee directors, 1997 Proxy at 3.
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(b)  The second proposal was for approval of the “1997 EQUITY AND
PERFORMANCE INCENTIVE PLAN.” Each defendant then a director explicitly recommended
American Greetings® shareholders “VOTE FOR THE ADOPTION” of the 1997 Equity and
Performance Incentive Plan. 1997 Proxy at 16, 21.

Proxy Statement Filed in Connection with the 1998 Annuai Meeting

105.  On or about June 26, 1998, American Greetings filed with the SEC its definitive
proxy statement for the 1998 annual meeting of sharcholders (“1998 Proxy Statement” or “1998
Proxy”). The 1998 Proxy Statement was reviewed and approved by M. Weiss and Cowen. The
1998 Proxy incl.uded a “Report of the Compensation Committee™ signed by Cowen.

106. The 1998 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be pranted in the future. In the
Report of the Compensation Committee, the 1998 Proxy stated the Company’s “compensation
philosophy reflects its belief that the compensation of its exeentive and non-executive officers
should . .. motivate[] officers ... by tying officers’ compensation to the performance of the
Company” snd “align the interests of its officers with the Jong-term interests of the Company’s
shareholders through the award of stock options.” 1998 Proxy at 9. It further stated that under the
Company’s “long-term equity-based incentive compensation programs,” which include stock
options, the Company was “tying officer compensation directly to sharcholder return,” because “fajn
officer benefits if the price of the Company’s shares increases.” fd. at 10.. The 1998 Proxy
Statement also affirmed options were being “granted at 100% of fair market value at the close of
business on the last business day preceding the date of grant or at not less than market value on the
date of grant” (id.), and the Compensation Committee would “assure [compensation] programs are

consistent with the objective of increasing shareholder value.” Jd. at 11. The 1998 Proxy made
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similar statements related to the granting of options and suggesting options were accurately dated to
be the grant date.

107. The 1998 Proxy Statement representations were made in conaection with and
essential to a number of proposals American Greetings’ Board made to the Company’s shareholders
for a vote.

(a) The first proposal concerned “ELECTION OF DIRECTORS” ~ including
certain of the same directors who were backdating and/or receiving backdated stock options and
making misrepresentations to the Company’s shareholders. Each defendant then a director explicitly
recommended that American Greetings® shareholders “VOTE FOR” the election of each of the
Director nominces. 1998 Proxy at 4.

(b} The third proposal concerned “ADOQFTION OF AMENDED ARTICLE
FOURTH TO AMENDED ARTICLES OF INCORPORATION TO INCREASE AUTHORIZED
CLASS A COMMON SHARES AND CLASS B COMMON SHARES™ by 93.8 million and 7.9
million shares, respectively, to make stock “available for . . . grants under the Company’s employee
stock option plans,” among other things. Each defendant then a director explicitly recommended
that American Greetings’ shareholders “VOTE FOR THE ADOPTION OF THIS PROPOSAL”
1998 Proxy at 17.

Proxy Statement Filed in Connection with the 1999 Annual Meeting

108. On or about June 25, 1999, American Greetings filed with the SEC its definitive
proxy statement for the 1999 annual meeting of shareholders (*1999 Proxy Sfatement” or 1999
Proxy”). The 1999 Proxy Statement was teviewed and approved by M. Weiss, Cowen and
Mouchly-Weiss. The 1999 Proxy included a “Report of the Compensation Committee” signed by

Cowen and Mouchly-Weiss.
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109. The 1999 Proxy Statement made numerous significant representations cONCErning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future. Inthe
Report of the Compensation Committee, the 1999 Proxy stated the Company's “compensation
philosophy reflects its belief that the compensation of its executive and non-exceutive officers
should .. . motivatef] officers . .. by tying officers’ compensation 1o the performance of the
Company” and “align the interests of its officers with the long-term interests of the Company’s
chareholders through the award of stock options.” 1999 Proxy at 7. It further stated that under the
Company’s “long-term incentive compensation programs,” which include stock options, the
Company was “tying officer compensation directly to shareholder return,” because “{aln officer
benefits if the price of the Company’s shares increases.” fd. at 9. The 1999 Proxy Statement also
affirmed options were being “granted at 100% of fair market value at the close of business on the
Jast business day preceding the date of grant or at not less than market value on the date of grant”
(id.) and the Compensation Committee would “assure [compensation] programs are consistent with
the objective of increasing sharcholder value.” Id. at 10. The 1999 Proxy tade similar statements
related to the granting of options and suggesting options were accurately dated to be the grant date.

110. The 1999 Proxy Statement representations were made in connection with and
essential to the first proposal American Greetings’ Board made to the Company’s sharcholders fora
vote. The first proposal concerned “ELECTION OF DIRECTORS” ~ including certain of the same
directors who were backdating and/or receiving backdated stock options and making
misrepresentations to the Company’s sharcholders. Each defendant then a director explicitly
recommended that American Greetings’ shareholders “VOTE FOR” the election of each of the

Director nominees. 1999 Proxy at 3.
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Proxy Statement Filed in Connection with the 2000 Annual Meeting

L11.  On or about June 23, 2000, American Greetings filed with the SEC its definitive
proxy statement for the 2000 annual meeting of shareholders (2000 Proxy Statement”™ or “2000
Proxy™). The 2000 Proxy Statement was reviewed and approved by M. Weiss, J. Weiss, Hardis,
Cowen and Mouchly-Weiss. The 2000 Proxy included a “Report of the Compensation Committee”
signed by Cowen, Hardis and Mouchly-Weiss.

112.  The 2000 Proxy Statement made numerous significant representations concerning
American Greetings® stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being pranted, and how stock options would be granted in the future.

(a) The 2000 Proxy Statement communicated that stock option grants were not
being backdated and would not be backdated in the future. In the Report of the Compensation
Committee, the 2000 Proxy stated the Company's “compensation philosophy reflects iis belief that
the compensation of its executive and non-executive officers should . . . motivate{] officers . .. by
tying officers’ compensation to the performance of the Company”™ and “‘alipgn the interests of its
officers with the long-term interests of the Company’s shareholders through the award of stock
options.” 2000 Proxy at 9. It further stated that under the Company’s “long-term equity-based
incentive compensation programs,” which include stock options, the Company was “tying officer
compensation directly to sharcholder return,” because “[aln officer benefits if the price of the
Company’s shares increases.” fd. at 10. The 2000 Proxy Statement also affirmed options were
being “granted at 100% of fair market value at the close of business on the last business day
preceding the date of grant or at not less than market value on the date of grant” (¢d.) and the
Compensation Committee would “assure [compensation] programs are consistent with the objective
of increasing shareholder value.” /4. at 11. The 2000 Proxy made similar statements related to the

granting of options and suggesting options were accurately dated to be the grant date.
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(0) In recommending approval of an amendment to the 1997 Equity and
Performance Incentive Plan, o increase the number of shares authorized for option grants by
500,000 shares, the 2000 Proxy summarized, attached and expressly referenced the proposed
amended 1997 Equity and Performance Incentive Plan. The summary explicitly stated, and the
attached plan further served to represent, option exercise prices under the plan would be not less than
fair market value of the Company’s common stock on the date of grant. For example, §4 of the
attached Plan stated the option price per share “may not be less than the Market Value per Share on
the Date of Grant,” and in defining “Date of Grant™ the attached Plan further stated such date “shall
not be carlier than the date on which the Board takes action with respect” to the option, This was
stated in sum and substance throughout the plan’s provisions concerning stock option grant exercise
prices.
113.  The 2000 Proxy Statememt representations were made in connection with and
essential to a number of proposals American Grcc;tings' Board made to the Company’s shareholders

for a vote,

(a) Thg first proposal concemed “ELECTION OF DIRECTORS” ~ including
certain of the same directors who were backdating and/or receiving backdated stock options and
making mistepresentations to the Company’s shareholders. Each defendant then a director explicitly
recommended that American Greetings’ sharehalders “VOTE FOR” the election of each of the
nominee directors. 2000 Proxy at 4, 5.

{b) The second proposal was for approval of the amendment to the 1997
EQUITY AND PERFORMANCE INCENTIVE PLAN” to “INCREASE ... SHARES
AUTHORIZED FOR GRANTS” by 500,000 shares, for (among other things) option grants. Each

defendant then a director explicitly recommended American Greetings® sharcholders “*VOTE FOR
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THE ADOPTION” of the amendment to the 1997 Equity and Performance Incentive Plan. 2000
Proxy at 16.

(c) The third proposal was for “REAPPROVAL AND AMENDMENT OF
CERTAIN CEQ/ICO0O COMPENSATION PLANS,” which plans provided for bonuses to the CEO
and COO. Ench defendant then a director explicitly recommended American Greetings’
shareholders “YOTE FOR THE ADOPTION” of the proposal to reapprove and amend the
compensation plans. 2000 Proxy at 17.

Proxy Statement Filed in Connection with the 2001 Annual Meeting

114, On or about June 22, 2001, American Greetings filed with the SEC its definitive
proxy statement for the 2001 annual meeting of shareholders (“2001 Proxy Statement” or “2001
Proxy”). The 2001 Proxy Statement was reviewed and approved by M. Weiss, Hardis, Cowen,
Thornton, Mouchly-Weiss and Ratner. The 2001 Proxy included a “Report of the Compensation
Committee” signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2001 Proxy also included a
“Report of the Audit Committee” signed by Hardis, Cowen, Mouchly-Weiss and Thornton.

115.  The 2001 Proxy Statement made numeroas significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purposc of stock option grants,
how stock options were being granted, and how stock options would be granted in the fature.

(a) The 2001 Proxy Statement communicated that stock option grants were not
being backdated and would not be backdated in the future. In the Report of the Compensation
Committee, the 2001 Proxy stated the Company’s “compensation philosophy reflects its belief that
the compensation of its executive and non-executive officers stiould . . . motivate[} officers . . . by
tying officers’ compensation to the performance of the Company” and “align the interests of its
officers with the long-term interests of the Company’s shareholders through the award of stock

options.” 200) Proxy at 10. It further stated that under the Company's “long-term incentive
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compensation programs,” which include stock options, the Company was “tying officer
compensation directly to shareholder retum,” because “[a]n officer . . . benefits if the price of the
Company’s shares increases.” Id. at t1. The 2001 Proxy Statement also affirmed options were
being “granted at 100% of fair market value at the close of business on the last business day
preceding the date of grant or at not less than market value on the date of grant” (id.) and the
Compensation Committee would “assure {compensation] programs are consistent with the objective
of increasing shareholder value.” Jd. at 12, The 2001 Proxy made similar statements related to the
pranting of options and suggesting options were accurately dated to be the grant date. For example,
the 2001 Proxy falsely stated the April 4, 2001 options were granted by the Board “on April 4,
2001.” 2001 Proxy at 26.
(b} In recommending approval of an amendment to the 1997 Equity and
Performance Incentive Plan, to increase the number of shares authorized for option grants by
7.000,000 shares, the 2001 Proxy summarized, attached and expressly referenced the proposecd
amended 1997 Equity and Performance Incentive Plan, The summary explicitly stated, and the
attached plan further served to represent, option exercise prices under the plan would be not less than
fair market value of the Company’s common stock on the date of grant. For example, §4 of the
attached plan stated the option price per share “may not be less than the Market Value per Share on
the Date of Grant,” and in defining “Date of Grant” the attached plan further stated such date “shall
not be carlier than the date on which the Board takes action with respect” to the option. This was
stated in sum and substance throughout the plan’s provisions concerning stock option grant exercise
prices.
116. The 2001 Proxy Statement contained a “Report of the Audit Committee” made with

respect to the Company’s financial statements for the fiscal year ended February 28, 2001, which
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included American Greetings’ 1999-2001 financial statements and selected financial data from the
Company’s 1997-2001 financial statements (including income statement and balance sheet data, i.e.,
net income, net income per share and sharcholders’ equity), all of which were falsified by the
hackdating alleged herein. Theﬁudlt(”ommmeeseharter, referenccd in and attached to the 2001
Proxy, demonstrated the Audit Committee’s substantial oversight authority and responsibilitics
aimed at ensuring the Company's integrity of reported financial results, soundness of internal
controls, adequacy of disclosures and compliance with laws and reguiations. In the report Hardis,
Cowen, Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the
adequacy of the Company’s internal controls and endorsed the integrity of American Greetings’
financial statements and internal controls and adequacy of disclosures. In so doing, they stated
(among other things) that the committee “recommend[ed] to the Board of Directors that the audited
financial statements for the year cnded February 28, 2001, be included in the Company’s 2001
Annual Report on Form 10-K for filing with the Securities and Exchange Commission.” 2001 Proxy
at 13.

117. The 2001 Proxy Statement representations were made in connection with and
essential to a number of proposals American Greetings’ Board made to the Company’s shareholders
for a vote.

(a) The first proposal concerned “ELECTION OF DIRECTORS” —- including
certain of the same directors who were backdating and/or receiving backdated stock options and
making misrepresentations to the Company’s shareholders. Each defendant thena director explicitly
recommended that American Greetings’ shareholders “VOTE FOR” the election of each of the

nominee directors. 2001 Proxy at 4, 5.
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(b} The second proposal was for approval of the amendment to the “1997
EQUITY AND PERFORMANCE INCENTIVE PLAN" to “INCRTASE ... SHARES
AUTHORIZED FOR GRANTS” by 7,000,000 shares, for “solely . . . stock option grants.” Hach
defendant then a director explicitly recommended American Greetings’ shareholders “YOTE FOR
THE ADOPTION” of the amendment to the 1997 Equity and Performance Incentive Plan. 2001
Proxy at 18.

(c) The third proposal was for “APPROVAL OF PERFORMANCE-BASED
COMPENSATION ARRANGEMENTS FOR THE CHIEF EXECUTIVE OFFICER AND OTHER
NAMED EXECUTIVE OFFICERS,” which arrangements provided for bonuses to the CEQ and
ather named officers. Fach defendant then a director explicitly recommended American Greetings’
sharcholders “VOTE FOR THE ADOPTION” of the proposal to approve and amend the
compensation plans. 2001 Proxy at 19.

Proxy Statement Filed in Connection with the 2002 Annual Meeting

118. On or about June 28, 2002, American Greetings filed with the SEC its definitive
proxy statement for the 2002 annval meeting of shareholders (“2002 Proxy Statement” or “2002
Proxy™). The 2002 Proxy Statement was reviewed and approved by M. Weiss, Hardis, Cowen,
Thomton, Mouchly-Weiss and Ratner. The 2002 Proxy included a “Report of the Compensation
Committee” signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2002 Proxy also included a
“Report of the Audit Committee” signed by Hardis, Cowen, Mouchly-Weiss and Thomton.

119. The 2002 Proxy Statement made numerous significant representations concerning
American Greetings® stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future. The
7002 Proxy Statement communicated that stock option grants were not being backdated and would

not be backdated in the future. In the Report of the Compensation Committee, the 2002 Proxy stated
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the Company’s “compensation philosophy retiects its belief that the compensation of its executive
and non-exceutive officers should . . . motivatef] officers . . . by tying officers’ compensation to the
performance of the Company” and “align the interests of its officers with the long-term interests of
the Company’s shareholders through the award of stock options.™ 2002 Proxy at 9. It further stated
that under the Company’s “long-term incentive compensation programs,” which include stock
options, the Company was “tying compensation . . . directly to shareholder return,” because “[aln
officer . . . benefits if the price of the Company’s shares increases.” Id. at 10. The 2002 Proxy
Statement also affirmed Dptinns were being “granted at 100% of fair market value at the close of
business on the last business day preceding the date of grant or at not less than market value on the
date of grant” (id. at 11) and the Compensation Commiltee would “gssure [compensation] programs
are consistent with the objective of increasing shareholder value.” fd. at 12. The 2002 Proxy made
similar statements related to the granting of options and suggesting options were accurately dated to
be the grant date.

120.  The 2002 Proxy Statement contained a “Report of the Audit Committee” made with
respect to the Company's financial statements for the fiscal year ended February 28, 2002, which
included American Greetings’ 2000-2002 financial statements and selected financial data from the
Company’s 1998-2002 financial statements (including income statement and balance sheet data, Le.,
net income, net income per share and shareholders’ equity), all of which were falsified by the
backdating alleged herein. The Audit Committee’s charter, referenced in and attached to the 2001
Proxy, demonstrated the Audit Committee’s substantial oversight autharity and responsibilities
aimed at epsuring the Company’s integrity of reported financial results, soundness of internal
controls, adequacy of disclosures and compliance with laws and regulations. In the report Hardis,

Cowen, Mouchly-Weiss and Thomton represented they had fulfilled their duties to help ensure the
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adequacy of the Company’s internal controls and endorsed the integrity of American Greetings’
financial statements and internal controls and adequacy of disclosures. In so doing, they stated
(among other things) that the committee “recommended to the Board of Directors that the audited
financial statements for the year ended February 28, 2002, be included in the Company’s 2002
Annual Report on Form 10-K for filing with the SEC.” 2002 Proxy at 13.

121.  The 2002 Proxy Statement representations were made in connection with and
essential to the tirst proposal American Greetings® Board made to the Company’s sharcholders fora
vote. The first proposal concerned “ELECTION OF DIRECTORS” —including certain of the same
directors who were backdating and/or receiving backdated stock options and making
misrepresentations to the Company’s shareholders. Each defendant then a director explicitly
recommended that American Greetings® shareholders “VOTE FOR™ the election of each of the
director nominees. 2002 Proxy at 3, 4.

Proxy Statement Filed in Connection with the 2003 Annual Meeting

122.  On or about June 27, 2003, American Greetings filed with the SEC its definitive
proxy statement for the 2003 annual meeting of sharcholders (2003 Proxy Statement” or “2003
Proxy”). The 2003 Proxy Statement was reviewed and approved by M. Weiss, J. Weiss, Z. Weiss,
Hardis, Cowen, Thornion, Mouchly-Weiss and Ratner. The 2003 Proxy included a “Report of the
Compensation Committee” signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2003 Proxy
also included a “Report of the Audit Committee™ signed by Hardis, Cowen, Mouchly-Weiss and
Thomton.

123,  The 2003 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future. The

2003 Proxy Statement communicated that stock option grants were not being backdated and would
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not be backdated in the future. In the Report of the Compensation Committee, the 2003 Proxy stated
the Company’s “compensation philosophy reflects its belief that the compensation of its executive
and non-executive officers should . . . motivate[] officers . . . by tying officers' compensation to the
performance of the Company” and “align the interests of its officers with the long-term interests of
the Company’s shareholders through the award of stock options.” 2003 Proxy at 10. It further stated
that under the Company’s “long-term incentive compensation programs,” which include stock
options, the Company was “tying officer compensation . . . directly to shareholder return,” because
“fajn officer . . . benefits if the price of the Company’s shares increases.” Jd. at 11. The 2003 Proxy
Statement also affirmed options were being “granted at 100% of fair market value at the close of
business on the last business day preceding the date of grant or at not lcss than market vaiue on the
date of grant” (id. at 12) and the Compensation Committee would “assure [compensation] programs
are consistent with the objective of increasing shareholder value.” [d. at 13. The 2003 Proxy made
similar statements related to the granting of options and suggesting options were accurately dated to
be the grant date.

124.  The 2003 Proxy Statement contained a “Report of the Audit Committee” made with
respect to the Company’s financial statements for the fiscal year ended February 28, 2003, which
included American Greetings® 2001-2003 financial statements and sclected financial data from the
Company's 1999-2003 financial statements (including income statement and balance sheet data, L.e.,
net income, net income per share and shareholders’ equity), all of which were falsified by the
backdating alleged herein. The Audit Committee’s charter, referenced in and attached to the 2001
Proxy, demonstrated the Audit Committee’s substantial oversight authority and responsibilities
aimed at ensuring the Company’s integrity of reported financial results, soundness of internal

controls, adequacy of disclosures and compliance with laws and regulations. In the report Hardis,
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Cowen, Mouchly-Weiss and Thomton represented they had fulfilled their duties to help ensure the
adequacy of the Company’s internal controls and endorsed the integrity of American Greetings’
financial statements and intemal controls and adequacy of disclosures. In so doing, they stated
{among other things) that the committee “recommended to the Board of Directors that the audited
financial statements for the year ended February 28, 2003, be included in the Company’s 2003
Annual Report on Form 10-K for filing with the [SEC].” 2003 Proxy at 14.

125. The 2003 Proxy Statcment representations were made in connection with and
essential to the first proposal American Greetings’ Board made to the Company’s shareholders fora
vote. The first proposal concerned “ELECTION OF DIRECTORS” - including certain of the same
directors who were backdating and/or receiving backdated stock options and making
misrepresentations to the Company’s shareholders. Each defendant then a director explicitly
recommended that American Greetings® sharcholders “VOTE FOR” the election of each of the
director nominees. 2003 Proxy at 4, 5.

Proxy Statement Filed in Connection with the 2006 Annual Meeting

126.  On or about May 11, 2006, American Greetings filed with the SEC its definitive
proxy statement for the 2006 annual meeting of shareholders (*2006 Proxy Statement” or “2006
Proxy™). The 2006 Proxy Statement was reviewed and approved by M. Weiss, I. Weiss, Z. Weiss,
Hardis, Cowen, Thornton, Mouchly-Weiss and Ratner. The 2006 Proxy included a “Report of the
Compensation Committee” signed by Cowen, Hardis, Ratner and Mouchly-Weiss. The 2006 Proxy
also included a “Report of the Audit Committee™ signed by Hardis, Cowen, Mouchly-Weiss and
Thomton.

127.  The 2006 Proxy Statement made numerous signiticant representations concerning
American Greetings” stock option plans, for instance, relating to the purpose of stock option grants,

how stock options were being granted, and how stock options would be granted in the future. The
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2006 Proxy Statement communicated that stock option grants were not being backdated and would
not he backdated in the future. In the Report of the Compensation Committec, the 2006 Proxy stated
the Company’s “compensation philosophy reflects its belief that the compensation of its executive
and non-executive officers should . . . align the interests of its officers with the long-term interests of
the Company’s sharcholders through the award of stock options.” 2006 Proxy at 12. It further stated
that under the Company’s “long-term incentive compensation programs,” which include stock
optians, the Company was “link[ing] compensation for qfﬁcers and certain key employces directly
to sharcholder retum,” because “[a]n officer holding stock options benefits if the price of the
Company’s shares increases.” fd. at 14. The 2006 Proxy Statement also affimned options were
being “granted at 100% of fair market value at the close of business on either the last business day
preceding the date of grant, or on the date of grant {depending on the actual plan under which the
grant is made).” /d. at 15. The 2006 Proxy made similar statements related to the granting of
aptions and sugpesting options were accurately dated to be the grant date.

128.  The 2006 Proxy Statement contained a “Report of the Audit Committee” made with
respect to the Company's financial statements for the fiscal year ended February 28, 2006, which
included American Greetings’ 2004-2006 financial statements and selected financial data from the
Company’s 2002-2006 financial statements (including income statement and balance sheet data, i e.,
net income, net income per share and shareholders’ equity), all of which were falsified by the
hackdating alleged herein. The Audit Commitiee’s charter, referenced in the 2006 Proxy,
demonstrated the Audit Committee’s substantial oversight authority and responsibilities aimed at
ensuring the Company’s integrity of reported financial results, soundness of internal controls,
adequacy of disclosures and compliance with laws and regulations. In the report, Hardis, Cowen,

Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the adequacy
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of the Company's internal controls and endorsed the integrity of American Greetings’ financial
ctatements and internal controls and adequacy of disciosufss. in so doing, they stated (among othet
things) that the committee “recommended to the Board of Directors that the Company’s audited
financial statements be included in its Annual Report on Form 10-K for the year ended February 28,
2006, for filing with the Securities and Exchange Commission.” 2006 Proxy at 24.

120. The 2006 Proxy Statement representations were made in connection with and
essential to the first proposal American Grecetings’” Board made to the Company’s shareholders for a
vate. The first proposal concemed “ELECTION OF DIRECTORS” ~ including certain of the same
directors who were hackdating and/or receiving backdated stock options and making
misrepresentations to the Company’s shareholders. 2006 Proxy at 8. Each defendant then a director
explicitly recommended that American Greetings’ shareholders “vote FOR all of the . .. nominees.”
Id.

Proxy Statement Filed in Connection with the 2007 Annual Meeting

130.  On or about May 17, 2007, American Greetings filed with the SEC its definitive
proxy statement for the 2007 annual meeting of shareholders (“2007 Proxy Statement” ot “2007
Proxy”). The 2007 Proxy Statement was signed by Z. Weiss and reviewed and approved by M.
Weiss, J. Weiss, Z. Weiss, Hardis, Hardin, Cowen, Thomton, Mouchly-Weiss and Ratner. The 2007
Proxy included a “Report of the Compensation Committee”™ signed by Cowen, Hardis, Hardin,
Ratner and Mouchiy-Weiss. The 2007 Proxy also included a “Report of the Audit Committee”
signed by Hardis, Cowen, Mouchly-Weiss and Thornton.

131, The 2007 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stock options would be granted in the future. The

2007 Proxy Statement communicated that stock option grants had not been backdated.
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(a) In its discussion under “Long-Term Incentive Compensation,” the 2007 Proxy
(specifically the Board and C ompensation Committee) stated that stock option awards “are
consistent with our pay for performance principles because stock options align the interests of
executives with those of the shareholders,” and that “stock options are inherently performance based
in that all the value received by the recipient from a stock option is based on the growth of the stock
price above the option price.” 2007 Proxy at 29. The 2007 Proxy Statement also aftirmed option
vesting was based on the “date of grant” and in fiscal 2007, i.¢, from March 2006 to March 2007,
“the exercise price of each stock option granted was based on the fair market value of [American
Greetings’] common shares on the grant date.” fd. at 30. And in discussing the Company’s
historical practices with respect to annual grants of stock options that “have been made,” the 2007
Proxy stated the “cxercise price of any such grant is the closing price of our common shares on the
grant date.” fd.

(b} The 2007 Proxy also stated that “to further align non-cmployee directors’
interests with [American Greetings’] shareholders, each year non-employee directors receive an
annual gramt of options to purchase [the Company’s] Class A cornmon shares.” 2007 Proxy at 53.
When identifying stock option grants, including the backdated July 12, 2006 options, the 2007 Proxy
stated the grant date of the backdated July 12, 2006 options was “July 12,2006 and the options had
“an exercise price equal to the clo‘sing price of [American Greetings’} Class A common shares on the
date of grant.” Jd. at 53-54. The 2007 Proxy made similar statements related to the granting of
options and suggesting options were accurately dated to be the grant date.

132.  The 2007 Proxy Statement contained a “Repaort of the Audit Committee” made with
respect to the Company’s financial statements for the fiscal year ended February 28, 2007, which

included American Greetings’ 2005-2007 financial statements and selected financial data from the
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Company’s 2003-2007 {inancial statements {including income statement and balance sheet data, i.e.,
net income, net income per share and shareholders’ equity), all of which were falsified by the
backdating alleged herein. The Audit Committee’s charter, referenced in the 2007 Proxy,
demonstrated the Audit Committee’s substantial aversight authority and responsibilities aimed at
ensuring the Company’s integrity of reported financial results, soundness of intemal controls,
adequacy of disclosures and compliance with laws and regulations. In the report, Hardis, Cowen,
Mouchly-Weiss and Thornton represented they had fulfilled their duties to help ensure the adequacy
of the Company’s internal controls and endorsed the integrity of American Greetings’ financial
statements and internal controls and adequacy of disclosures. In so doing, they stated (among other
things) that the committee “recommended fo the Board of Directors that the audited financial
statements be included in {the Company’s] Annual Report on Form 10-K for the year ended
Febrary 28, 2007, for filing with the Securities and Exchange Commission.” 2007 Proxy at 58.

133. The 2007 Proxy Statement representations were made in connection with and
essential ta a number of proposals American Greetings’ Board made to the Company's shareholders
for a vote.

(&) The Grst proposal concerned “ELECTION OF DIRECTORS" - including
certain of the same directors who were backdating and/or receiving backdated stock options and
making misrcpresentations to the Company's sharcholders. Each defendant then a director explicitly
recommended that American Greetings’ sharcholders “vofe ‘FOR'all of the . . . neminees.” 2007
Proxy at 9.

(b)  The second proposal was for “APPROVING THE AMERICAN GREETINGS
CORPORATION 2007 OMNIBUS INCENTIVE CéMPENSATION PLAN"to “replace [the] 1997

Equity and Performance Incentive Plan.” 2007 Proxy at 13. Each defendant then a director
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explicitly recommended American Greetings' shareholders “approvief the 2007 Ounimibus [ncentive

Compensation Plan.” Id. at 19,

Proxy Statement Filed in Connection with the 2008 Annual Meeting

134.  On or about May 19, 2008, American Greetings filed with the SEC its definitive
nroxy statement for the 2008 annual meeting of shareholders (“2008 Proxy Statement” or “2008
Proxy™). The 2008 Proxy Statement was signed by Z. Weiss and reviewed and approved by M.
Weiss, J. Weiss, Z. Weiss, Hardis, Hardin, Cowen, Thornton and Ratner. The 2008 Proxy included a
“Report of the Compensation Committee™ signed by Cowen, Hardis, Hardin and Rafner. The 2008
Proxy also included a “Report of the Audit Committec” signed by Hardis, Cowen and Thornton.

135,  The 2008 Proxy Statement made numerous significant representations concerning
American Greetings’ stock option plans, for instance, relating to the purpose of stock option grants,
how stock options were being granted, and how stack options would be granted in the future. The
2008 Proxy Statement communicated that stock option grants had not becn backdated. In its
discussion under “Long-Term Incentive Compensation,” the 2008 Proxy (specifically the Board and
Compensation Comimittee) stated that stock option awards “are consistent with our pay for
performance principles because stock options[] align the inferests of executives with those of the
shareholders.” and that “stock options are inherently performance based in that all the value received
by the recipient from a stock option is based on the growth of the stock price above the option
price.” 2008 Proxy at 34-35. And in discussing the Company’s historical practices with respect {0
annual grants of stock options that “have been made,” the 2008 Proxy stated the “cxercise price of
any such grant is the closing price of our commeon shares on the grant date.” Id. at 36.

136, The 2008 Proxy Statement contained a “Report of the Audit Committee™ made with
respect to the Company’s (inancial statements for the fiscal year ended February 29, 2008, which

included American Greetings’ 2006-2008 financial statements and selected financial data from the
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Company’s 2004-2008 financial statements (including income statement and balance sheet data, i.e.,
net income, net income per share and shareholders’ equity), all of which were falsified by the
backdating alieped herein. The Audit Committee’s charter, referenced in the 2008 Proxy,
demonstrated the Audit Committee’s substantial oversight authority and responsibilities aimed at
ensuring the Cornpany’s integrity of reported financial results, soundness of internal controls,
adequacy of disclosures and compliance with laws and regulations. In the report, Hardis, Cowen and
Thomton represented they had fulfilled their duties to help ensure the adequacy of the Company’s
intemal controls and endorsed the integrity of American Greetings’ financial statements and internal
controls and adequacy of disclosures. In so doing, they stated (among other things) that the
committee “recommended to the Board of Directors that the audited financial statements be included
in [the Company’s] Annual Report on Form 10-K for the year ended February 29, 2008, for filing
with the Securities and Exchange Commission.” 2007 Proxy at 61.

(a) The 2008 Proxy Statement representations were made in connection with and
essential to the first proposal American Greetings’ Board made to the Company’s sharcholders fora
vote. The first proposal concerned “ELECTION OF DIRECTORS” - including certain of the same
directors who were backdating and/or receiving backdated stock options and making
misrepresentations to the Company’s shareholders. 2008 Proxy at 9. Each defendant then a director
explicitly recommended that American Greetings’ sharcholders “vote ‘FOR' all of the. ..
nominees.” Id.

False and Misleading Formsz 3,4 and 3

137. American Greetings, with the knowledge, approval and participation of each of the
defendants, filed with the SEC Forms 3, 4 or 5 that falsely reported the dates of American Greetings
stock option grants to the defendants and others, for each of the option grants referenced in 77-87,

supra. Those forms incorrectly stated the grant date of the options in the transaction date column for
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the derivative securitics section of the forms. In addition, certain forms otherwise falsely
communicated in explanatory notes that options were granted on the optian date.

BACKDATING AMERICAN GREETINGS’ STOCK OPTIONS FALSIFIED
'THE COMPANY’S FINANCIAL STATEMENTS

138. Backdating American Greetings’ stock options materially falsified the Company’s
financial statements by causing the understatement of comnpensation expense, the overstatement of
carnings and the overstatement of shareholders” equity, among other things. For over a decade,
defendants caused and/or allowed the Company to understate its compensation expense by not
properly accounting for its stock options vnder GAAP and thus overstated the Company’s net
earnings.

139. Pursuant to Accounting Principles Board Opinion (“APB”} No. 25, the applicable
GAAP provision at the time of the options grants set forth herein, an option that is in-the-money on
the measurement date has intrinsic value, and the difference between its exercise price and the
quoted market price must be recorded as compensation expense to be recognized over the vesting
period of the option. 1fthe stock’s market price on the date of grant exceeds the exercise price of the
aptions, the corporation must recognize the difference as an expense, which directly impacts
earnings. It is well known that “in-the-money” stock options must be recorded as an expense. But
backdated stock options cause a company to not properly expense its option grants because the
actual grant date escapes detection. Thus, American Greetings did not properly expense its
backdated options and this was with full knowledge of the defendants who engaged in the
backdating and/or received backdated options.

140.  Although defendants received Jucrative “in-the-money” options that were reported as
market value options, they and American Greetings did not disclose this to shareholders or, worse,

did not report the tens of millions of dollars of compensation expensc (and reduced ecarnings)
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incurred by the Company as a result of those backdated options. The backdated options falsified the
Company’s {inancial statements and periodic reports, not only during the quarterly and annual
periods in which they werce granted, but also as the options vested and were excrcised in the
following years. The Company has yetio recognize additional compensation expense resulting from
backdated grants to its executives and dircctors.

141, Nor dic,_i defendants and American Greetings properly report defendants’
compensation to the IRS. For years, detendants caused the Company to violate IRS rules and
regufations as a result of backdated stock options. Internal Revenue Code § 162(m) generally limits a
publicly traded company’s tax deductions for compensation paid to each of its named executive
officers to §1 million unless the pay is determined to be “performance-based.” In order for
compensation to be performance-based, the compensation committee must have set pre-established
and objective performance goals. The goals must then be approved by the shareholders. Section
162(m) defines stock options as performance-based provided they are issucd at an exercise price that
is no less than the fair market value of the stock on the date of the grant. According to former SEC
Chairman Harvey Pitt: “What {§162(m)] did was create incentives to find other forms of
compensation so people could get over the $1 miflion threshold without running afoul of the code.”
Stock options American Greetings purportedly issued were not taken into account in calculating
whether the compensation of certain executives exceeded the $1 million compensation cap when
they should have been, because they were backdated to be “in-the-money.”

142.  Additionally, defendants failed to ensure that the Company m aintained a system of
internal accounting controls sufficient to provide assurances that stock option grants were recorded

as neccssary to permit the proper preparation of financial statements in conformity with GAAP,
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inctuding APB No. 25, and SEC rules and regulations. As stated by Harvey Pitt, former Chairman

of the SEC:

Options backdating calls a company’s internal controls into question. Many
discussions of backdating start with the observation that backdating is not, per se,
itlegal. That is wrong. Options backdating frequently involves falsification of
records used to gain access to corporate assets . ... If corporate directors were
complicit in these efforts; state law fiduciary obligations are violated. Backdatingis
not only illegal and uncthical, it points to a lack of integrity ina company’s internal
conirols.

Harvey Pitt, Lessons of the stock option scandal, Fin. Times, June 2, 2006, at 15. Through their
fiduciary duties of good faith and loyalty, defendants owed to American Greetings a duty to ensure
that the Company’s financial reporting fairly presented, in all material respects, the operations and
financial condition of the Company. In order fo adequately carry ont these duties, it is necessary for
the defendants to know and understand the material non-public information to be either disclosed or
omitted from the Company’s public statements. This material non-public information inciuded the
problems the Company faced because of its deficient internal controls.

Audit Committee Members Who Engaged in Backdating Options Turned
a Blind Eye to Internal Conirol Failures and Inadeguate Disclosures

143. Theconduct of certain members of the Board was particuiarly egregious because of
their special obligations as members of American Greetings’ Audit Committee. Not only did Hardis,
Cowen and Thornton approve and/or accept backdated option grants in violation of the Company’s
stock option plans, they also turned a blind eye to their explicit obligations to report to American
Greetings’ external auditors the internal control failures {(as members of the Audit Committec}
caused by that conduct and the conduct of their fellow directors in backdating options. Nonethéless,
Hardis, Cowen and Thornton reported no audit failures and recommended that the Company’s

financial statements be included in its SEC filings year after year.
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144.  As members of the Audit Committee, I-iardis, Hardin, Cowen and Thoraton bad the
highest obligation to inform American Greetings” external auditors of the backdating deception.
Despite possessing knowledge that they and fellow members of the Board had approved millions of
backdated option grants, they tumed a blind cye to the backdating when performing their duties and
their Audit Committee duties in particular. For example, as reported to sharcholders in the Audit
Committee’s originating Charter, the Audit Committee shall consider, in consultation with the
independent auditor and the senior internal auditing executive, the adequacy of the corporation’s
internal financial controls, and review the Company’s financial statements and significant findings
based on the auditar's review. See Audit Committee Charters adopted 2001, 2004. Specifically,
Hardis, Hardin, Cowen and Thornton were to: (i} monitor the integrity of the Company’s financial
statements, reports and other financial information provided by American Greetings to any
governmental body or the public; (i) monitor the integrity of the Company’s auditing, accounting
and financial reporting processes; (iil) monitor the independence and performance of the
Corporation’s outside auditors and Internal Audit Department; (iv) monitor the Company’s
compliance with legal and regulatory requirements; and (v) review the adequacy of and compliance
with the Company’s financial policies and procedures and systems of internal control. See Audit
Committee Charters adopted 2001, 2004, In so doing, the Audit Committee was empowered and
authorized to “conduct any investigation appropriate in fulfilling its responsibilities.” See id.

145. The Audit Committee Charters set forth extensive responsibilities, including
reviewing with the Company’s independent accountants the adequacy and effectiveness of the
accounting and financial controls of the corporation, the plan and results of the annual audit, and
material cvents or transactions and the reasoning for the appropriateness of accounting principles and

financial disclosure practices used or proposed to be adopted by the Company. For example, among
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ather things, Hardis, Hardin, Cowen and Thornton were charged with oversight of the Company’s
disclosure controls and procedures, including applicable internal controls and procedures for
financial reporting and internal controls relating to the authorization of transactions and the
safeguarding and control of assets and were to cSﬁsidcr fﬁe .im.ptﬁct on the Compax& ;;f any
significant deficiencies in the design or operation of internal controls and procedures for financial
reporting or material weaknesses therein and any fraud involving management or other employees
that was reported to the Committee and were to oversec appropriate corrective actions. See Audit
Committee Charters adopted 2001, 2004. They also had responsibility for reviewing with the
Company: (i) any significant deficiencics in the design or operation of internal controls which could
adversely affect the Company’s ability to record, process, summarize and report financial data; (i1)
any material weakness in the Company’s internal controls; and (iii) any fraud, whether or not
material, involving management or other employees who have a significant role in the Company’s
internal controls. Jd.

146. Indeed, the members of the Audit Committee were charged with the Board’s fiduciary
responsibility to ensure the integrity of the Company’s reported financial results and intemal control
systems. Nonetheless, during Cowen’s meetings and communications with the Company’s auditors
from 1997 onward, during Hardis’s meetings and communications with the Company’s auditors
from 2000 onward, and during Thornton’s meetings and communications with the Company’s
auditors from 2001 onward, Hardis, Cowen and Thomton, respectively, withheld from the
Company’s auditors: (i) intentional breaches of the Company’s internal controls, namely the
backdating of stock options; (ii) material inflation of the Company's reported financial results dueto
the false underrcporting of compensation expense; and (iif) the resulting irregularities of the

Company’s deceptive stock option granting practices and false financial reporting that would require
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a restatement of (or charges to) the Company’s financial statemeats and/or the withdrawal or
madification of audit opinions certifying the Company’s financial reports.

False¢ Financial Statements

147, Specifically, since fiscal 1997, American Greetings has reported false and misleading
fiscal and guarterly financial results which materially understated its compensation cxpenses and

thus overstated the Company’s earnings as follows:

Fisea] Year Reported Earnings Reported Diluted EPS
(in millions) From Continuing
Operations
1594 $1,769.96 $1.77
1995 $£1,868.93 $2.00
1996 $2,003.04 $1.54
1097  $2,161.09 $2.22
{598 $2,198.76 $2.37
1999 £2,205.71 $2.65
2000 32,175.24 5181
2001 §2,518.81 $1.31
2002 §1,927.35 $1.09
2003 $1,995.86 $1.54
2004 $£1,953.73 $1.46
2005 $1,883.37 $0.94
2006 $1,875.10 $1.71
2007 $1,794.29 $0.85
2008 $1,776.45 £1.77

148. Since fiscal 2007, American Greetings has also reported false and misleading
financial statements that materially understated the weighted average fair value per share at date of

grant for options granted during the fiscal years as follows:

Fiscal Year | Understated Weighted
Average Fair Value Per
Share at Purported Date
of Grant for Options
Granted During Fiscal
Year
{unadjusted for stock
splits)
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2001 $4.14 ]
2002 §3.33
2003 §5.96
2004 | $6.09
2003 $741
2006 $7.69

149. The effect of the backdating and the backdating itself is, and always has been,
material to American Greetings’ financial statements and should bave been reported long ago.
Relevant guidance on whether accounting items are material is found in the Supreme Court’s ruling
in TSC Indus, v. Northway, Inc., 426 U.S. 438, 449 (1976), and in SEC Staff Accounting Bulletin
No. 99 (“SAB 99™), released August 12, 1999. The Court ruled in 7SC that a fact is material to
investors if there is “a substantial likelihood that the . .. fact would have been viewed by the
reasonable investor as having significantly altered the ‘total mix’ of information made available.”
426 U.S. a1 449. SAD 99 explains that both “quantitative” and “qualitative” factors help determine
an item’s materiality, rather than purcly quantitative factors alone. Qualitative factors that can make
amisstated fact material include, among others;

{a) whether the misstatement has the effect of increasing management’s
compensation — for example, by satisfying requirements for the award of bonuses or other forms of
incentive compensation;

(b) whether the misstatement arises {rom an item “capable of precise
measurement”;

{c) whether the misstatement masks a change in earnings;

{(d) whether the misstatement concerns a segment or other portion of the
registrant’s business that has been identified as playing a significant role in the registrant’s

operations or profitability; and



(e) whether the misstatement affects the registrant’s compliance with regulatory
reqguircments.

150. ‘The backdating in this case and its effeet is material under both a qualitative and a
quantitative analysis. First, there is a substantial likelihood that the reasonable investor would
consider that facts about backdating significantly alter the total mix of information about American
Greetings. That is because, among other things, improper backdating of stock options reflects the
degree to which the Company’s insiders promote their own interests ahead of the Company’s. The
SEC has stated that the integrity of a company’s management “is always a material factor.” Second,
the improper backdating increased management’s and directors’ compensation, and reduced
requirements for those insiders to gain bonuses and incentive compensation, Third, the correct dates
of option grants and the correct closing prices for sto ck on those dates can be preciscly recorded and
measured. Fourth, the improper backdating of stock options masked the Company’s true pet income,
which should have been reported as lower, due fo greater compensation expenses. Fifth, the
improper backdating affects the incentives for management and directors to improve the Company’s
operations and profitability. Sixth, the improper backdating of stock options violates financial-
reporting requirements of public companies and violates tax laws related to compensation expenses.
Further, the backdating here was intentional conduct and therefore, by its nature, was material.

151.  Although any of the above qualitative factors would have identified the defendants’
stock option backdating as “material,” the backdating also was material under quantitative criteria.
Rackdating contributed to the defendants’ ability to sell tens of millions of dallars worth of the
Company’s stock while in possession of material, non-public adverse information about the

backdating practices. Therefore, the defendants’ only appropriate response would be to properly
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carrect the errars for each of the periods affected by the backdating scheme and thus provide the
sharcholders and the investing public the transparency they deserve,

152. In addition, under current accounting rules, a financial misstatement that appears
immaterial as to a single reporting period may have a comulative material impact on other periods.
{n such a situation, the misstatement must be disclosed, according to SEC Statf Accounting Bulletin
No. 108 (“SAB 108™). This principle, which is reflected in SAB 108, has always been recognized in
the financial accounting concept of materiality. For over ten years American Greetings understated
compensation expense and overstated its carnings as a result of stock option backdating. The
conduct and its effect in these individual years from fiscal 1997 onward was material in and of itself.
Cumulatively, the financial statement effect is even more significant.

153. American Greetings’ materially falsc and misleading financial statements were
included in perindic reports filed with the SEC. The results were also included in press releases
issued by the Company.

American Greetings’ Materially False and Misteading Reports on Form 10-K

154. American Greetings’ Reports on Form 10-K filed from 1997 through 2008 contained
false and misteading financial statements and other statements understating compensation expense,
overstating shareholders’ equity, and overstating income (or understating loss), net income (or net
loss) and earnings (or loss) per share. The notes to the Company’s financial statements falsely
communicated that stock options were being granted in accordance with American Greetings’ stock
option plans, namely by pricing options based on the Company’s stock price on the date of the grant.
And they falsely stated the weighted average fair value per share at date of grant for American
Greetings' options, as well as compensation cost. The notes to the Company’s financial statements
further materially overstated pro forma net earnings and earnings per share (or understated pro forma

net loss and loss per share) as if compensation cost for the Company’s stock-based compensation
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plans had been determnined based oo the estimated fair value of the options at the prant dates. These
Reports on Form 10-K were false and misleading because (among other things) defendants were
backdating and mispricing stock options. As those who engaged in the backdating and/or received
backdated options knew, many purportedly at market option grants were backdated and retroactively
priced to be “in-the-money.”

The Fiseal 1997 Report on Form 10-K

155.  On or about May 27, 1997, the Company filed with the SEC its Report on Form 10-K
for the fiscal year ended February 28, 1997 (the 1997 10-K™). The 1997 10-K was simultaneously
distributed to shareholders and the public. The 1997 10-K included American Greetings’ 1996-1997
financial statements and selected financial data from the Company’s 1993-1997 financial statements
(including income statemnent and balance sheet data, i.e., net income, net income per share and
sharcholders’ equity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation expense. As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated.

156. ‘The 1997 10-K also falsely communicated that option grants were not granted atless
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating ““because the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
1997 10-K at 30. The 1997 10-K also materially understated the weighted average fair value of
options granted. Because options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options, Similarly,

“[p]re forma’ net income and earmings per share purportedly reported under Statement of Financial
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Accounting Standards No. 123, Accounting for Stock-Based Compensation (“SFAS No. 1237) were
materially overstated because the fair value of options granted and related compensation costs were
understated, Id.

157.  The 1997 10-K was signed by defendants M. Weiss and Cowen,

The Fiscal 1998 Report on Form 10-K

158.  On orabout May 14, 1998, the Company filed with the SEC its Report on Form 10-K
for the fiscal year ended February 28, 1998 (the “1998 10-K™). The 1998 10-K was simultaneously
distributed to shareholders and the public. The 1998 10-K inchuded American Greetings’ 1997-1998
financial statements and selected financial data from the Company’s 1994-1 998 financial statements
(including income statement and balance sheet data, i.e., net income, net income per share and
shareholders’ equity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
tdentified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation expense. As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated.

159. The 1998 10-K also falsely communicated that option grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating “because the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
1998 10-K at 38. The 1998 10-K also mateﬁal_ly understated the weighted average fair value of
options pranted. Because options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options. Similarly,

“[p]ro forma” net income and earnings per share purportedly reported under SFAS No. 123 were
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materially overstated because the fair value of options granted and related compensation costs were
understated. /d.
{60. The 1998 10-K was signed by defendants M. Weiss and Cowen.

The Fiscal 1999 Report on Form 10-K

161, On or ahout May 27, 1999, the Company filed with the SEC its Report on Form 10-K
for the fiscal year ended February 28, 1999 (the “1999 10-K™). The 1999 10-K was simuitaneously
distributed to sharcholders and the public. The 1999 10-K included American Greetings’ 1998-1999
financial statements and selected financial data from the Company’s 1995-1 999 financial statements
(including income statement and balance sheet data, i.e., net income, net income per share and
shareholders’ equity), which were materiaily false and misleading and presented in violation of
GAAP, due to improper accounting for the hackdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation expense.  As 2 result, American Greetings’ compensation
EXpEnse was understated and its income, net income and sharcholders’ equity were overstated,

162.  The 1999 10-K also falsely communicated that option grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating “*because the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
1000 [0-K at 42. The 1999 10-K also materially understated the weighted average fair value of
options granted. Because options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options. Similarly,
“[p]ro forma™ net income and earnings per share purportediy reported under SFAS No. 123 were
materially overstated because the fair value of options granted and related compensation costs were

understated. Jd. at 42-43.
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163, The 1999 10-K was signed by defendants M. Weiss, Mouchly-Weiss and Cowen.
The Fiscal 2000 Report on Form 10-K

164.  On or about May 26, 2000, the Company filed with the SEC its Report on Form 10-k
for the fiscal year ended February 29, 2000 (the “2000 | 0-K™). The 2000 10-K was simultaneously
distributed 1o shareholders and the public. The 2000 10-K included American Greetings’ 1998-2000
financial statements and selected financial data from the Company’s 1996-2000 financial statements
(including income statement and balance sheet data, fe., net income, net income per share and
shareholders’ equity), which were materally false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constifuted significant
unreported non-cash compensation expense. As a result, American Greetings' compensation
expense was understated and its income, nef income and shareholders’ equity were overstated.

165. The 2000 10-K also falscly communicated that option grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stafing “because the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
2000 10-K at 45. The 2000 10-K also materially understated the weighted average fair value of
options granted. Because options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options. Similarly,
“[p]ro forma” net income and earnings per share purportedly reported under SFAS No. 123 were
materially overstated because the fair value of options granted and related compensation costs were
understated. [d. at 45-46,

166. The fiscal 2000 10-K was signed by defendants M. Weiss, Cowen, Hardis and

Mouchly-Weiss,
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The Fiseal 2001 Report on Form 10-K
167.  On or about May 3, 2001, the Company filed with the SEC its Reporton Form 10-K

for the fiscal year ended February 28, 2001 (the “2001 10-K™. The 2001 10-K was gimultaneously
distributed to sharcholders and the public. The 2001 10-K included American Greetings’ 1999-2001
financial statements and selected financial data from the Company’s 1997-2001 financial staterments
(including income statement and balance sheet data, f.e., net income, net income per share and
shareholders’ cquity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation cxpense. As a result, American Greefings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated,

168. The 2001 10-K also falsely communicated that option grants were not granted at less
{han market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating “because the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
2001 10-K at 50. The 2001 10-K also materially understated the weighted average fair value of
options granted. Because options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options. Similarly,
“{p]ro forma” net income and camings per share purportedly reported under SFAS No. 123 were
materially overstated because the fair value of options granted and related compensation costs were
understated. /d. at 50-51.

169.  The 2001 10-K was signed by defendants M. Weiss, Cc;wen, Hardis, Ratner,

Thornton and Mouchly-Weiss.
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The Fiscal 2002 Report on Form 10-K

170.  On or about May 29, 2002, the Company filed with the SEC its Report on Form 10-K
for the fiscal year ended February 28, 2002 (the “2002 10-K"). The 2002 10-K was sitnultaneously
distributed to shareholders and the public, The 2002 10-K included American Greetings’ 2000-2002
financial statements and selected financial data from the Company’s 1998-2002 financial statements
(including income staternent and balance sheet data, ie., net income, net income per share and
sharcholders’ equity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted sipnificant
unreported non-cash compensation expense. As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated.

171.  The?2002 10-K also falscly communicated that option grants were not pranted at less
than matket value at the date of grant and falscly rationalized the lack of recorded compensation
expense, stating “because the exercise price of the Corporation’s employee stock options cquafs the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
5002 10-K at 60. The 2002 10-K also materially understated the weighted average fair value of
options granted. Because options had been backdated to be “in-the-money,” the value of these
options was understated, and s0 too was the weighted average fair value of those options, Similarly,
“[plro forma™ net income and earnings per share purportedly reported under SFAS No. 123 were
materially overstated because the fair value of options granted and related compensation costs were
understated. [d. at 60-61,

172. The 2002 10-K was signed by defendants M. Weiss, Cowen, Hardis, Ratner,

Thomton, Mouchly-Weiss and Cipollone,
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‘The Fiscal 2003 Report on Form 10-K

173.  Onorabout May 29, 2003, the Company tiled with the SEC its Repoxt on Form 10-X
for the fiscal year ended February 28,2003 (the “2003 10-K™). The 2003 10-K was simuitaneously
distributed to sharcholders and the public. The 2003 10-K included American Greetings’ 2001-2003
financial statements and selected financial data from the Company’s 1999-2003 financial statements
(including income statement and balance sheet data, i.e., net income, net income per share and
shareholders’ equity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation expense. As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equily were overstated.

174.  The 2003 10-K also falsely communicated that option grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
cxpense, stating “[blecause the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized,”
2003 10-K at 46-47. The 2003 10-K also materially understated the weighted average fair value of
options granted. Becausc options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the wei ghted average fair value of those options. Similarly,
“I[pJro forma” net income and camings per share purportedly reported under SFAS No. 123 were
materially overstated becausc the fair value of options granted and related compensation costs were
understated. /d.

175. The 2003 10-K was signed by defendants M. Weiss, Cowen, Hardis, Ratner,

Thoraton, Mouchly-Weiss and Cipollone.
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The Fiscal 2004 Report on Form 10-K

176.  On or about May 4, 2004, the Company filed with the SEC its Report on Form 10-K
for the tiscal year ended February 29, 2004 (the “3004 10-K"). The 2004 10-K was simuitaneously
distributed to shareholders and the public. The 2004 10-K included American Greetings’ 2002-2004
financial statements and selected financial data from the Company’s 2000-2004 financial statements
{including income statement and balance sheet data, ie., net income, net income per share and
shareholders® equity), which were materially false and misleading and presented in violation of
GAAPD, due to jmproper accounting for the backdated stock options. Because stock options
identified herein were backdated to be “in-the-money,” the option grants constituted significant
unreported non-cash compensation expense.  As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated.

177.  The 2004 10-K also falsely communicated that eption grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating “[blecause the exercise price of the Corporation’s employee stock options equals the
market price of the underlying stock on the date of grant, no compensation expense is recognized.”
3004 10-K at 50. The 2004 10-K also materially understated the weighted average fair value of
options granted. Because outstanding options had been backdated to be “in-the-money,” the value of
those options was understated, and so too was the weighted average fair value of those options.
Similarly, “{p]ro forma” net income and carnings per share purportedly reported under SFAS No.
123 were materially overstated because the fair value of options granted and related compensation
costs were understated. [fd. at 51.

178. The 2004 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

Hardis, Ratner, Thornton, Mouchly-Weiss and Cipollone.
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The Fiscal 2005 Report on Form 10-K

179, On or about May 11,2005, the Campany filed with the SEC its Report on Form 10-K
for the fiscal year ended February 28, 2005 {the “2005 10-K™). The 2005 10-K was simultancously
distributed to sharcholders and the public. The 2005 10-K included American Greetings' 2003-2005
financial statements and selected financial data from the Company’s 2001-2005 financial statements
(including income statement and balance sheet data, i.c., net income, net income per share and
shareholders’ equity), which were materially false and misleading and presented in violation of
GAAP, due to improper accounting for the backdated stock options. Because stock options
‘dentified herein were backdated to be “in-the-money,” the option grants constituted significant
anreported non-cash compensation expense. As a result, American Greetings’ compensation
expensc was understated and its income, net income and shareholders’ equity were overstated.

180. The2005 10-K also falsely communicated that option grants were niot granted at less
than market value at the date of grant and falsely raticnalized the lack of recorded compensation
expense, stating “[blecause the exercise price of the Corporation’s stock options equals the market
price of the underlying stock on the date of grant, no compensation expense is recognized.” 2003
10-K at 51. The 2005 10-K also materially understated the weighted average fair value of options
granted. Because outstanding options had been backdated to be “in-the-money,” the value of those
options was understated, and so too was the weighted average fair value of those options. Similarly,
“Ip]ro forma” net income and carnings per share purportedly reported under SFAS No. 123 were
materially overstated because the fair value of options granted and related compensation costs were
understated. Jd. at 51-32.

18], The 2005 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

Hardis, Hardin, Ratner, Thornton, Mouchly-Weiss and Cipollone.
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The Fiscal 2006 Report on Form [0-K

182, On or about May 10, 2006, the Company filed with the SEC its Repart on Form 10-K
for the fiscal year ended February 28, 2006 (the “3006 10-K). The 2006 10-K was simultancously
distributed to shareholders and the public, The 2006 10-K included American Greetings’ 2004-2006
financial statements and selected financial data from the Company’s 2002-2006 financiai statements
(ineluding income statement and balance sheet data, ie., net income, net income per share and
sharcholders’ equity), which were materially faise and misleading und presented in violation of
GAAP, due to improper accounting for the hackdated stock options. Because stock options
‘dentified herein were backdated to be “in-the-meuey,” the option grants constituted significant
unreported non-cash compensation expense. As a result, American Greetings’ compensation
expense was understated and its income, net income and shareholders’ equity were overstated.

183.  The 2006 10-K also fulsely communicated that option grants were not granted at less
than market value at the date of grant and falsely rationalized the lack of recorded compensation
expense, stating “[b]ecause the exercise price of the Corporation’s stock options equals the market
price of the underlying stock on the date of grant, no compensation expense is recognized.” 2006
10-K at 47. The 2006 10-K also materially understated stock-based compensation cxpensc
determined under the fair value based method, because outstanding options had been backdated to be
“in-the-money” and the value of those options was understated. Similarly, “[p]ro forma” net income
and earnings per share purportedly reported under SFAS No. 123 were materially overstated because
stock-based compensation expense was understated. /d. at 48.

184. The 2006 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,

Hardis, Hardin, Rataer, Thornton, Mouchly-Weiss and Cipollone.
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The Fiseal 2007 Report on Form 18-K

185.  On or about April 30, 2007, the Company filed with the SEC its Report on Form
10-K for the fiscal year ended February 28, 2007 (the “3007 10-K™). The 2007 10-K was
simultanecusty distributed to shareholders and the public. The 2007 10-K included American
Greetings’ 2005-2007 financial statements and sclected financial data from the Company’s 2003-
1007 financial statements (including income statement and balance sheet data, i.e., net income, net
income per share and shareholders’ equity), which were materially false and misleading and
presented in violation of GAAP, due to improper accounting for the backdated stock options.
Because stock options identified herein were backdated to be “in-the-money,” the option grants
constituted significant unreported non-cash compensation expense. Asa result, American Greetings’
compensation expense was understated and its income, net income and shareholders” equity were
overstated.

186. The 2007 10-K also falsely communicated that, historically, option grants had not
b.ccn granted at less than market value at the date of grant and falsely rationalized the lack of
recorded compensation expense, stating:  “Prior to March 1, 2006, the Corporation followed
Accounting Principles Board Opinion No., 25 ... . Because the exercise price of the Corporation’s
stock options equals the fair market value of the underlying stock on the date of grant, no
compensation expense was recognized.” 2007 10-K at 65. The 2007 10-K also falsely
communicated that American Greetings was continuing to the grant options at not less than fair
market vaiue on the date of grant, stating “options to purchase common shares are granted to
directors, officers and other key employees at the then-current market price.” Id.

187. The 2007 10-K falsely understated the total intrinsic value of options exercised in
2005 and the “weighted average fair value per share™ of options granted during fiscal 2007 because

options had been backdated to be “in-the-money,” and the value of those options was understated.
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2007 Form 10-K at 66. Similarly, “{pjro forma” net inceme and “{clarnings per share™ were
overstated, as purportedly reported under Statement of Financial Accounting Standards No. 123R,
Share Based Payment (“SFAS No. 123R™), because the fair values of options previous]y granted and
related “[sJtock-based compensation expense” were understated. /d. at 65.

188. The 2007 10-K. was signed by defendants M. Weiss, 7. Weiss, I. Weiss, Cowen,
Hardis, Hardin, Ratner, Thomton, Mouchly-Weiss and Cipollune.

Fiscal 2008 Report on Form 10-K

189. On or about April 29, 2008, the Company filed with the SEC its Report on Ferm
10-K for the fiscal year ended February 29, 2008 (the “2008 [0-K™). The 2008 10-K was
simultaneously distributed to shareholders and the public. The 2608 10-K included American
Greetings’ 2006-2008 financial statements and selected financial data from the Company’s 2004-
2008 financial statements (including income statement and balance sheet data, i e., net income, net
income per share and shareholders’ equity), which were materially false and misleading and
presented in violation of GAAP, due to improper accounting for the backdated stock options.
Because stock options identified herein were backdated .m be “in-the-money,” the option grants
constituted significant upreported non-cash compensation expense. As a result, American Greetings’
compensation expense was understated and its income, net income and sharcholders’ equity were
overstated.

190. The 2008 10-K also falsely communicated that, historically, option grants had not
been granted at less than market value at the date of grant and falsely rationalized the lack of
recorded compensation cxpense, stating: “Prior to March 1, 2006, the Corporation followed
Accounting Principles Board Opinion No. 25. . .. Because the exercise price of the Corporation’s
stock options equals the fair market value of the underlying stock on fhe date of grant, no

compensation expense was recognized.” 2008 10-K at 70. The 2008 10-X also falsely
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communicated that American Greetings was continuing to the grant options at not less than fair
market vaiue on the date of grant, stating ‘;nptions to purchase comman shares are granted to
directors, officers and other key employees at the then-current market price.” [d.

(91, The 2008 10-K falsely understated the “weighted average fair value per share” of
options granted during fiscal 2008 because options had been backdated to be “in-the-money,” and
the value of those options was understated. 2008 10-K at 71. Similarly, “[p]ro forma™ net income
and *“[e]arnings per share” were overstated, as purportedly reported under SFAS No. 123R, because
the fair values of options previously granted and related “[s]tock-based compensation expense’” were
understated. /fd. at 70,

192, The 2008 10-K was signed by defendants M. Weiss, Z. Weiss, J. Weiss, Cowen,
Hardis, Hardin, Ratner, Thomton and Cipolloae.

False and Misleading Sarbanes-Oxley Certifications

193.  The Reports on Form 10-K for fiscal years ended February 28 or 29, 2003 through
2007 each contained Sarbanes-Oxley Certifications. M. Weiss signed the Certifications for the 2003
Form 10-K. Z. Weiss signed the Certifications for the 2004 Form 10-K. Z. Weiss and Cipolione
signed the Certifications for the 2005 Form 10-K. Z. Weiss signed the Certifications for the 2006-
7008 Form 10-Ks. Those Certifications provided (among other things) that: (i) the “report does not
contain any untrue statement of a material fact or omit o state 2 material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not
misleading™; (ii) the “financial statements, and other financial information included in this report,
fairly present inall material respects the financial condition, results of operations and cash flows” of
the Company; and (iii) they had *“disclosed . . . to [American Greetings®] auditors and the audit
committee of [registrant’s] board of directors (or persons performing the equivalent function): (a)

[a]ll significant deficiencies and material weakness in the design or operation of internal control . .
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and (b [a|ny fraud, whether or not material, that involves management or other employees who have
a significant role in [Ametican Greetings'} internal control over financial reporting.”

194.  The Sarbanes-Oxley Certifications were fulse becanse, as M. Weiss, 7. Weiss and
Cipollone knew or recklessly disregarded, the Reports on Form 10-K contained false and misleading
ctatements as a result of the backdating alleged herein. Bockdating by Board members, incloding
Cowen, Hardis, Hardin, Ratner and Mouchly-Weiss, had been concealed from the Company’s
anditors, and the backdating scheme constituted a fraud that involved the top levels of management
(including Cipollone, M. Weiss, Z. Weiss and J. Weiss) and Audit Committee members those who
had the most signiﬁcant role in American Greetings’ internal controls.

False and Misleading Reports on Form 10-Q

195. Cipollone signed thereparts on Form | 0-() filed by American Greetings or about July
13, 2001, October 15, 2001, January 14, 2002, July 15, 2002, October 15, 2002, January 14, 2003,
July 15, 2003, October 15, 2003, January 14, 2004, July 9, 2004, Scptember 30, 2004, January 7,
2005, July 8, 2005, October 7, 2005, Japuary 9, 2006, July 5, 2006, October 4, 2006, January 3,
2007, July 5, 2007, October 3, 2007, Janunary 2, 2008, Tuly 9, 2008, and October 8, 2008.

196. The Reports on Form 10-Q identified contained the Company’s interim unaudited
financial statements for current and previous reporting periods, which were false and misleading for
understating compensation expense and overstating income, net income and eamnings per share,
These reports were false and misleading because _(amon g other things) defendants were backdating
stock options. As Cipollone knew through receiving backdated options, as alleged herein, option
grants were being backdated and thus constituted significant unreported non-cash compensation
expense.

197. The Reports on Form 10-Q filed on October 13, 2002 and January 14, 2003 each

contained Sarbanes-Oxley Certifications signed by M. Weiss. The Reports on Form 10-(Q filed on
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July 15, 2003, Octaber 15, 2003, January 14,2004, July 9, 2004, September 30, 2004 and January 7,
3005 each contained Sarbanes-Oxley Certifications signed by Z. Weiss. The Report on Form 10-Q
filed July 8, 2005 contained Sarhanes-Oxley Certifications signed by Z. Weiss and Cipollone. The
Reports on Form [0-Q filed October 7, 2005, January 9, 2006, July 5, 2006, October 4, 2006,
January 3, 2007, July 5, 2007, October 3, 2007, January 2, 2008, July 9, 2008 and QOctober B, 2008
cach contained Sarbanes-Oxley Certifications signed by Z. Weiss.

198. Those Sarbanes-Oxley Certifications provided (among other things) that: (i) the
“report does not contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements made, in light of the circumstances under which such statements
were made, not misleading™; (it) the “financial statoments, and other financial information included
in this report, fairly present in all material respects the financial condition, results of operations and
cash flows” of the Company; and (iii) they had “disclosed . . . to [American Greetings’] auditors and
the audit committee of [registrant’s] board of directors (or persons performing the equivalent
function): (a) [a]ll significant deficiencics and material weakness in the design or operation of
internal control . . .; and (b) [a]ny frand, whether or not material, that involves management or other
employees who have a significant role in [American Greetings’] internal control over financial
reporting.”

199. The Sarbanes-Oxley Certifications were false because, as M. Weiss, Z. Weiss and
Cipollone knew or recklessly disregarded, the Reports on Form 10-Q contained false and misleading
statements as a resuit of the backdating alleped herein. Backdating by Board members, including
Cowen, Hardis, Hardin, Ratner and Mouchly-Weiss, had been concealed from the Company’s

auditors, and the backdating scheme constituted a fraud that involved the top levels of management
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{including Cipollone, M. Weiss, Z. Weiss and J. Weiss) and Audit Committee members ~ those who
had the most significant role in American Greetings' internal controfs.
INSIDER TRADING
200.  While defendants issued false and misleading periodic reports and proxy statements,
causing shares to trade at artificially inflated levels, they were also causing the Company to grant
them millions of stock options, many backdated 10 be priced at prices lower than which legitimate
grants would be priced. Insiders, including defendants, exercised many of these stock options,

contributing to their ability to scll over $38 million worth of American Greetings’ stock:

Insider Date Shares Price Proceeds
David Beitiel 41712002 25200  $17.50 $441,000
4/5/2004 11,400 $22.04 $251,256
4/5/2004 50 $22.14 $18,819
10/1/2004 11,750 525.00 £293,750
49,200 $1,004,825
Michag!l Birkholm 62311998 3.000 $49.00 147,000
' 3,000 $147,000
Dale Cable 4/4/1996 3,500 $27.75 $97,125
4/2/2002 21,100 $18.00 $379.800
24,600 $476.925

John Charlton 5/14/2002 6,300  323.00 £144.900
6,300 $144,900

Joseph Cipotlone 1/2/2003 3,300 1579 552,107
1/2/2003 2,700 $15.78 542,606
4/2/2004 10,240 $22.31 $228,454
4/2/2004 7,700  $22.31 171,787
47212004 7,500  $22.31 £167.325 .
4/2/2004 6,000 32231 $133,860
4/2/2004 4,375 %2231 $97,606
7/3/2007 6,100 52895 $176,595
74372007 5,700 $§29.00 $165,300
77312007 5,500  $28.90 $158,950
77342007 4,300 328.99 $124,657
T13/2007 3,200 $28.82 $92.224
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7/3/2007 1,800  $28.92 $52,056

77312007 [,400  $28.96 $40,544

77312007 1,100 $28.91 $31,801

7/3/2007 1,000 $28.80 $28,800

77372007 900 §28.87 $25,983

71312007 ROO  $28.97 $23,176

71372007 700 $28.88 §20,216

74342007 700  $28.98 $20,286

77372007 600 $28.94 $17,364

7/3/2607 450  $29.01 $13,055

11312007 400 $28.85 $11,540

743/2007 400  $28.80 $11,544

7/3/2007 400  $28.93 $11,572

71372007 300 $28.89 $8,667

7/3/2007 200 $28.81 $5,762

7/3/2007 160 $29.04 $2,904

71312007 67  $29.03 $1,945

71312007 33 $29.02 $958

77,965 $1,939,644

Mary Corrigan- 4/7/1998 1,450  $47.93 $69,4599

Davis

12/29/2003 30,000  $21.26 $1,063,000

71112004 8,500 $23.46  $199,410

75712004 350 $23.52 $8,232

60,300 $1.340,141

Scott Cowen 7/19/2004 12,100 $23.15  $280,115

10/30/2007 2,400 $25.97 $62,328

10/30/2007 2300 $25.70 $59,110

10/30/2007 1,400 $25.67  $35,938

10/30/2007 1,400 $25.73 $36,022

10/30/2007 700  $25.74 $18,018

10/30/2007 600  $25.76 $15,456

10/30/2007 400  $25.69 $10,276

10/30/2007 200 $25.68 $5,136

10/30/2007 200 52572 $5,144

10/31/2007 100 $25.65 $2,565

21,800 $530,108

Edward 12/21/1998 16,500  $40.00  $660,000
Fruchtenbaum

12/21/1998 9,000  $40.00 $360,000
12/21/1998 9,000  $40.00 $360,000
12/21/1998 3,500 $41.50  $145,250
12/21/1998 1,000 §41.63 $41,630
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Michael Goulder

Jon Groetzinger

Stephen Hardis

John Klipfel

Harvey Levin

Pamela Linton

William Mason

39,000 $1,566,880

4202007 35000  $25.50  $892,500
35,000 892,500

4/2/1996 10,500 $27.81  $292,003
4211996 4,500  $27.81  $125,145
15,000 $417,150

2/9/2003 17,800  $19.84  §353,152
17,300 $353,152

431996 5,000  $27.81  $139,050
6/30/1997 2,500  $37.13  $92,825
4/2/1998 2,500 $48.19  $120475
4/2/1998 2,500 $48.38  $120,950
12,500 $473,300

4/9/1996 3,000 $27.63  $82,890
6/30/1997 3,000  $37.00  $111,000
6,000 $193,890

1/5/2004 3,400 $21.48  §73,032
1/5/2004 3,000  $21.44  $64320
1/5/2004 3,000 $21.40  $64,200
1/5/2004 2,600  $21.41 $55,666
1/5/2004 1,000 $21.46  $21,460
1/5/2004 1,000 $2143  $21,430
1/5/2004 600  $21.47  $12,882
1/5/2004 400 $21.45 $8,580
4/5/2004 11,250 $22.10  $248,625
10/13/2004 10,900  $25.87  $281,983
10/13/2004 100 $25.93 $2,593
317,250 $854,771

10/3/1996 5,000 $28.88  $144,400
10/7/1996 5,000 $30.00  $150,000
417/1997 3,000 $30.75  $92,250
6/24/1997 10,000 $36.38  $363,800
4/2/1998 5,000 $48.19  $240,950
6/26/2003 10,000 $1925  $192,500
1/2/2004 10,000 $21.60  $216,000
4222004 4,900 $21.80  $106,820
4/22/2004 3,100 $21.81 $67,611
719/2004 6,000 $23.50  $141,000
10/4/2004 4000  $25.49  $101,960
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7/11/2005
7/11/2005
1(/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
107472005
10/4/2005
10/4/2005
10/4/2005
10/472005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/2005
10/4/72005
51212007
51272007
51272007
5/2/2007
5/2/2007
5/2/2007
51272007
57272007
5/2/2007
37272007
7/6/2007
7/6/2007
74672007
7/6/2607
7/6/2007

Brian McGrath 4/20/20067

Willaim Meyer 1/15/1998

Harriet Mouchly-  12/22/2000

- Q9.

8000 $2622  $209,760
2,000 $26.25 $52,500
12,600  $27.53  $346,878
2300  $2745  $63,135
1,400 $27.63  $38,682
1300 $27.52 $35,776
1000 $27.46  $27,460
700 $27.62  $19,334
500 $27.64 $13,820
400 $27.43 $10,972
400  $27.44  $10,976
300 $27.25 $8,175
100 $27.42 $8,226
00 $27.51 $8,253
300 §27.66 $8,298
200 $27.39 $5,478
200 $27.61 $5,522
10 $27.41 $2,741
100 $27.57 $2,757
100 $27.60 $2,760
100 $27.67 $2,767
100 $27.55 $2,755
3,200  $25.56 $81,792
1,800  $25.65 $46,170
1,600  $25.55 $40,880
1,000  $2560  $25,600
400 $25.62  $10,248
400  $25.63  $10,252
400 $25.68  $10,272
300 $25.66 $7,698
100 $25.57 $2,557
100 $25.67 $2,567
24,500 $28.75  $704.375
2200 $28.76  $63.272
1,500 $28.77  $43,155
700  $28.78  $20,146
400 $28.79  $11516
137,300 $3,784,816
10,850 $25.49  $276,567
10,850 §276.567
2,000 $40.13 $80,260
2,000 $80,260
1,777 $8.88 $15,780



Weiss
4/412002

Patricia Papesh 4/9/1996
4/2/1997

9/29/1997

3/28/2002

4/1/2002

Charies Ratner 8/5/2004
R/5/2004

James Spira 12/27/2002
1/3/2003
1/6/2003

5/15/2003
7/1/2003
777/2003

10/1/2003

10/1/2003

10/1/2003

10/3/2003
1/2/2004
1/2/2004

4/15/2004

4/15/2004
7/1/2004
7/1/2004
7/1/2004
7/1/2004
7/1/2004
7/1/2004
7/1/2004
9/1/2004

10/1/2004
1/3/2005
1/3/2005
17372005
1/3/2005
1/3/2005

3/14/2005
4/1/2005

19,400 $17.30  $335,620
21177 $351 400
1000 $27.38 $82,140
1500 $30.88  $46,320
3,500 $34.88  $122,080
10400 $18.15  $188,760
39600  $17.34  $686,664
58,000 $1,125,964
4800 $23.05  $110,640
200 $23.17 $4.634
5,000 $115,274
15000 §$16.23  $243,450
2000 $16.00  $32,000
13,000 $16.00  $208,000
15,000 $16.00  $240,000
15000 $19.37  $290,550
17,500 $20.00  $350,000
9,000 §$19.35  $174,150
4700 $1920  $90,240
1,300 $19.31 $25,103
17,500 $20.00  $350,000
17.500  $21.75  $380,625
2200 $21.75  $47,850
6,900 $21.00  $144,900
100 $21.06 $6,318
17500 $23.17  $405,475
2200 $23.05  $50,710
1,300 $23.53 $30,589
1000 $2354  $23,540
550 §23.57  $12,964
300 $23.52 $7,056
100 $23.56 $2,356
25533 $25.00  §$638,325
18,483  $25.00  $462,075
2200 $2458  $54,076
1,000 $2448  $24,480
1,000 $2470  $24,700
900 $24.50  $22,050
150 $24.51 $8,579
13,033 §25.00  $325,825
5151 $25.37  $130,681
227,500 $4.806,666
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Harry Stone

Jetry Thormnton

James Van Arsdale

Brwin Weiss

Gary Weiss

12/22/1998 900  $39.81 $35,829
1/5/2002 962  $15.57 $14,978
1/10/2002 5,000 $15.36 $76,800
4/4/2002 9,200 517.20 $158,240
4/472002 1,800  517.29 $31,122
4/4/2002 1,006 $17.30 $17,300
6/26/2003 6,900 $19.37 £133,653
6/26/2003 500 51942 $£9,710
26,262 $477.632

71172004 1,500  $23.12 $34,680
7/1/2004 1,000 §23.13 $23,130
12/26/2007 1,400  $21.24 529,736
12/26/2007 600 $21.23 $12,738
12/26/2007 460 $21.27 $8,508
12/26/2007 100 $21.25 $2,125
5,000 $1310,917

4/1/1997 20,000  $31.50 $630,060
20,000 $630,000

1/13/1998 8,300 340.94 $339,802
3/26/1999 4500 $24.00  $108,000
9/2/2004 10,728  $2534  $271,848
94272004 1,600 $25.02 $40,032
9/2/2004 635 $25.06 515,913
11/5/2004 10,536  $27.20 $830,579
56,299 $1,606,174

9/30/1997 900  $36.44 £32,790
9/30/1997 200 §36.44 $7,288
9/30/1997 120 $36.88 $4,426
9/30/1997 100 $36.44 33,644
6/26/1998 1,000 $50.63 550,630
6/26/1998 900  $50.63 $45,567
6/26/1998 100 $50.63 $5,063
6/27/2003 25,200 $19.75 £497,700
4/2/2004 13,825 $22.26 £307,745
4/2/2004 2,100 $22.35 $46,935
4/2/2004 1,900 $22.39 342,541
4/2/2004 1,500  $22.36 $33,540
4/2/2004 1,200  $22.38 £26,856
4/2/2004 300 §22.37 $6,711
49,345 $1,111,441
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Jeffrey Weiss 4/9/1996
i 1/19/1996
712411997
5/29/1998
6/1/1998
6/1/1998
4/2/2004
4/2/2004
9/2/2004
7/6/2005
7/6/2005
71612005
7162005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
/672005
7/6/2005
7162005
71612005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
77642005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005
7/6/2005

3800 §27.63  $104,994
2.000 $29.13  $58,260
6,000 $34.63  $207,780
1,050 $47.75 $50,138
2000 $47.75  $95,500
700 $47.75  $33,425
34800 52231 $776,388
16970 $2226  $377,752
5215 52534 $132,148
17.500 $26.42  $462,350
0400 $26.62  $250,228
5700 $26.40  $150,480
5400 $26.60  $143,640
5100 $26.58 5135558
4500 $2639  $118,755
3000 $26.64  $79.920
2800 $26.43  §74,004
2700 $26.59  $71,793
2600 $26.63  $69,238
1000 $26.52  $50,388
1800 $26.68  §48,024
1,700  $26.61 545,237
1500 $26.38  $39,570
1,400 $26.72  $37,408
1400 $2672  $37,408
1200 $26.66  $31,992
1,100 $26.65  $29315
1,100 $26.67  $29,337
800 $26.55  $21,240
700 $2650  §18,550
700  $26.54  $18,578
500 $26.47  $13,235
500 $26.88  $13,440
500 $26.88  $13,440
400 $26.41 510,564
400 $26.44  $10,576
400 $26.71 $10,684
300 $26.57 $7,071
300 $26.75 $8,025
300 $26.75 38,025
300 $26.76 $8,028
300 $26.76 $8,028
200 $26.48 $5,296
100 $26.51 $2,651
151,035 $3,919,361
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Morry Weiss

Zey Weiss

12/23/2004 207,653 $27.91 85,795,595
207,653 $5,795,595

4/6/1998 800 $48.06  $38,448
4/6/1998 200 $48.06 $9,612
4/7/1998 100 $48.06 $4,806
9/2/2004 5,694 52534 $144,286
762005 17.000  $26.42  $449,140
916/2005 9,500  $26.43  $251,085
7/6/2005 5200 52638  $242,696
7612005 8,600 $26.62  $228.932
7/6/2005 8,600 $26.62  $228,932
/612005 7739 $26.60  $205.857
716/2005 7739 $26.60  $205,857
76/2005 6,900 $2632  $181,608
76/2005 5900 $26.40  $155,760
7/6/2005 5600 $26.58  $148,848
7/6/3005 4,900 $26.59  $130,291
7/6/2005 4,500 $26.39  $118,755
7762005 3,800 $26.52  $100,776
7/6/2005 3,000 $26.64 379,920
2/6/2005 3,000 $26.64  $79,920
216/3005 2,600 $26.63 $69,238
76/2005 2,600  $26.63 369,238
7/6/2005 2,000 $26.31 $52,620
976/2005 2,000 $26.41 $52,820
7/6/2005 1,800  $26.55 $47,790
7/6/2005 1,700. $26.68  $45356
71612005 1,700  $26.68 $45,356
7/6/2005 1.500 $26.61 $19.915
7/6/2005 1,500 $26.61 $39,915
7/6/2005 1,400 $2650  $37,100
7/6/2005 1400 $26.72  $37,408
7/6/2005 1,400 $26.72  $37,408
7/6/2005 1,200 $26.54  $31,848
7/6/2005 1200 $26.66  $31,992
7/6/2005 1200 $26.66  $31,992
71612005 1,100 $2629  $28,919
7/6/2005 1,000 $26.47  $26,470
7/6/2005 1000 $26.65  $26,650
7/6/2005 1000 $26.65  $26,650
7/6/2005 000  $26.44  $23,796
7/6/2005 900  $26.67 524,003
7/6/2005 900  $26.67  $24,003
7/6/2005 800  $26.34  §21,072
7/6/2005 600 $26.30  $15,780
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/612005 566 $26.88 £15,214

7642005 566 $26.88 $15,214
7/6/20035 400  $26.48 $10,592
7/6/2005 300 $26.51 $7,953
7612005 300 §$26.71 £8,013
1/6/2005 300 $26.71 8,013
71672005 200 $26.33 £5,266
7/6/2005 200 $26.37 $£5,274
7/6/2005 200 $26.57 £5,314
6120035 200  $26.75 $5,350
71612005 200 $26.75 $5,350
7/6/2005 100 $26.36 $2,636
149,704 $3,987,058

George Wenz 6/29/1998 2,000  §50.56 $101,120
2.000 101,120

Total: 1,534,840 $38,615,430

201, This also does not account for the hundreds of thousands of “in-the-money”
hackdated stock options Company insiders continue to hold and which continue to vest.

DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS

202.  Plaintiff brings this action derivatively in the right and for the benefit of American
Greetings to redress injuries suffered and to be suffered by the Company as a direct result of
defendants’ violations of state law, breaches of fiduciary duty, abuse of control, constructive fraud,
gross mismanagement, cOrporate waste and unjust enrichment, as well as the aiding and abetting
thereof, by the defendants.

703.  Plaintiff will adequately and fairly represent the interests of American Greetings and
its shareholders in enforcing and prosecuting their rights.

204.  Plaintiff owns American Greetings’ stock and held the Company’s stock during the
times relevant to defendants’ alleged illegal and wrongful course of conduct. To the extent plaintiff
alleges facts that occuxred prior to when it owned American Greetings stock, such allegations are to

demanstrate a pattern and practice of backdating, repeated breaches of the duty of loyalty, ultra vires
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acts and violations of state law, false statements, and the state of mind of defendants, among other
things, in support of plaintiff’s claims, which seek redress only for the false statements, transactions
and other wrongful conduct that occurred when plaintiff owned American Greetings stock.

205. Based upon the facts set forth throughout this Complaint, applicable law and the
longstanding rule that equity does not compel a useless and futile aet, a pre-filing demand upon the
American Greetings’ Board to institute this action against the officers and members of American
Greetings’ Board is excused as futile. All of American Greetings' directors as of the lawsuit’s filing
knowingly accepted backdated stock options, three engaged in backdating stock options, and all
approved false and misleading SEC filings.

American Greetings Corp. Board of Directors as of Lawsuit Filing Dominated
by Those Who Accepted and/or Granted Backdated Options

Defendani Board | Accepted | Granted Signed and/ar Granted Stock Options and/or Insider
Director Tenure | Backdated | Backdated | Approved False Warked on Audit Committee in | Trading
(Options Options & Misleading Relevant Period Proceeds
SEC Filings
Relevant Period
M. Weiss 1971- 4 ¥ (1993-2008) §5.7MM
| | filing
7. Weiss 2003~ v v (2003-2008) $3.9MM |
filing
7. Weiss 2003- ¥  (2003-2008) $3.9MM
filing
Thomton 2000- v < (2000-2008) Audit Committee:  2000-2008 | $110K
filing
" Hardin 7004- N N v (2004-2008) Comp. Committee: 2006-2008
filing Audit Committee:  2004-2003
Cowen 1955~ M N v {1993-2008) Comp. Committee: <1993-2008 | $330K
filing Audit Committes: <1993-2003
Ratner 2000- J 4 ¥ (2000-2008) Comp. Committee:  2001-2006 | $115K
filing

206, Indeed, through their deceptive conduct alleged herein, including backdating stock
options and making false and misieading statements and omissions in Forms 4 and 5, proxy
statements and Reports on Forms 10-K and 10-Q, more than a majority of American Greetings’

Board engaged in w/ira vires and illegal acts and through their fraud controlled the Company to
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accomplish and perpetuate the backdating of stock options. In fact, the Board is dominated by threc
members of the Weiss family, who, in the agpregate, received over 500,000 backdated options, and
three other members of the Board who granted (and received) the backdated options. The only other
member of the Board, Thomton, alse accepted backdated options and (like Cowen and Hardin)
withheld from the Company’s auditors that the Company’s upper echelon were backdating stock
options.

207, As for those directors who, besides granting and/or accepting backdated options, also
¢at on the Audit Committee during 2005-2006, including Hardin, Thornton and Cowen, those
directors turned a blind eye 1o the Company’s historical stock option granting practices (e.g.,
hackdating), or did not inform themselves about those practices to the extent reasonably appropriate
under the circumstances. Each was a member of the Audit Committee during years in which
significant accounting changes were required with respect to stock-based compensation expense.
Those changes required looking back at all outstanding and unvested stock option grants to
determine the fair value of such awards as of the grant date, using a methodology that the Company
had not historically used to determine compensation expense and report expenses and eamings in the
Company's consolidated financial statements. Indeed, the Company and Audit Committee members
evaluated the impact of SFAS No. 123R for over a year prior to the effective date the Company was
required to adopt il.

208.  Effective March 1, 2006, the Company was required to (and did) adopt the fair value
recognition provisions of SFAS No. 123 R.® SFAS No. 123R required the Company to expense all

stock option grants (including all previously granted outstanding unvested grants) under the fair

s SFAS No. 123R was originally effective for the first interim or annual period beginning after
June 15, 2005, but the SEC extended the compliance date.
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value methodology of SFAS No. 123, which required measuring option grant value as of the grant
date. The impact of this accounting change was significant and the Company reported SFAS Na.
123R as a “SIGNIFICANT accounting policy. For example, the Company’s reported earnings for
fiscal 2005 and 2006 were cach reduced by $0.07 per share after application of the fair value
methodology.

209. Not only were Hardin, Thomnton and Cowen directors who signed the Company’s
Reporis on Form 10-K for fiscal 2005 and 2006, both years in which the Company recognized SFAS
No. 123R as a significant accounting ﬁolicy impacting the Company and in which the Company
reported financial statements falsified by improperly reported stock-bas ed compensation, they were
members of the Audit Committee. Accordingly, these directors had a specific duty to inquire into
the basis for changes to the Company’s financial reporfing as a result of the imposition of this
significant accounting policy that personally impacted them as Board members responsible for
overseeing stock option administration and the Company’s internal controls and financial reporting
and disclosures. These directors need simply have requested the records pertaining to the
Company’s outstanding option grants and, given the backdating, at a minimum he would have noted
discrepancies between granting and option dates and/or inadequate documentation to support option
dates and a fair value determination for stock options. Given the Company’s faiture to disclose any
deficiency whatsoever in iis historical stock option granting practices or internal controls related
thereto, or in its previous stock-based compensation accounting or financial reporting, it is apparent
these directors did not make a reasonable inquiry or turned a blind eye to the backdating, in light of
their granting and/or acceptance of backdated options.

210. A pre-filing demand would be a uscless and futile act because:
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{a) The members of American Greetings’ Board have demonstrated their
unwillingness and/or inability to act in compliance with their fiduciary obligations and/or to sue
themselves and/or their fellow directors and allies in the top ranks of the corporation for the
violations of Jaw complained of herein. These are veople they have developed professional
relationships with, who are their riends and/or relatives and with whom they have entangling
financial ailiances, interests and dependencies, and therefore, they are not able to and will not
vigorously prosecute any such action.

(h) American Greetings’ Board and senjor management participated i, approved
and/or permitted the wrongs alleged herein to have occurred and participated in efforis to conceal or
disguise those wrongs from American Greetings’ stockholders or recklessly and/or negligently
disregarded the wrongs complained of herein, and are therefore not disinterested parties. Asa result
of their access to and review of internal corporate documents, or conversations and connections with
other carporate officers, employees, and directors and attendance at management and/or Board
meetings, cach of the defendants knew the adverse non-public information regarding the improper
stock option grants and financial reporting. Pursuant to their specific duties as Board members, the
director defendants are charged with the management of the Company and to conduct its business
Affairs. Defendants breached the fiduciary duties that they owed to American Greetings and its
shareholders in that they failed to prevent and correct the improper stock option granting and
financial reporting. Certain directors are also dominated and controlled by other directors and
cannot act independently of them. Thus, American Greetings’ Board cannot exercise independent
objective judgment in deciding whether to bring this action or whether ta vigorously prosecute this
action because each of its members participated personally in the wrongdoing or are dependent upon

other defendants who did.
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{c) The acts camplained of constitute violations of the fiduciary duties of foyalty
owed by American Greetings’ officers and directors, bad faith acts, witra vires acts and illegal acts,
and are incapable of ratification,

(i} The defendants control a substantial percentage of American Greetings’
voting stock.

{e) The members of American Greetings’ Board have benefited, and will continue
to henefit, from the wrongdoing herein alleged and have engaged in such conduct to preserve their
positions of control and the perquisites derived thereof, and are incapable of exercising independent
objective judgment in deciding whether to bring this action.

(f). Any suit by the directors of American Greetings to remedy these wrongs
would likely further expose their own liability under the federal securitics laws, which could result in
additional civil and/or criminal actions being filed against one or more of the defendants, thus, they
are hopelessly conflicted in making any supposedly independent determination whether to sue
themselves.

(g) American Greetings has been and will continue to be exposed to significant
damapes due to the wrongdoing complained of herein, yet the current Board has not filed any
lawsuits against itself or others who were }'esponsiblc for that wrongful conduct to attempt to recover
for American Greetings any part of the damages the Company suffered and will suffer thereby.

(h} In order to properly prosecute this lawsuit, it would be necessary for the
directors to sue themselves and the other defendants, requiring them to expose themselves and their
comrades to millions of dollars in potential civil liability and criminal sanctions, or IRS penalties.

This they will not do.
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() American Greetings® current and past officers and directors are protected
against personal Liability for theiracts of mismanagement, waste and breach of fiduciary duty atleped
in this Complaint by directors’ and officers’ Jiability insurance which they caused the Company to
purchase for their protection with corporate funds, Le., monies belonging to the stockholders of
American Greetings. However, due 1o certain changes in the language of directors” and officers’
Jiability insurance policies in the past few years, the directors’ and officers’ liahility insurance
policies covering the defendants in this case contain provisions which eliminate coverage for any
action brought directly by Amenecan Greetings against these defendants, known as, inter alia, the
« nsured versus insured exclusion.” As aresult, if these directors were to suc themselves or certain
of the officers of American Greetings, there would be no directors’ and officers’ insurance protection
and thus, this is a further reason why they will not bring such a suit. On the other hand, if the suit is
brought derivatively, as this action is brought, such insurance coverage exists and will provide a
hasis for the Company to cffectuate a recovery.

(4 In order to bring this action for breaching their fiduciary duties, the members
of American Greetings' Board would have been required to sue themselves and/or their feilow
dircectors and allies in the top ranks of the Company, who are their personal friends or relatives and
with whom they have entangling {inancial alliances, interests and dependencies, which they would
not do.

911.  Plaintiffhas not made any demand on shareholders of American Greetings to institute
this action since such demand would be a futile and useless act for the following reasons:

{a) The conduct of which plaintiff complains cannot be ratified, for it involves

ultra vires, illegal and/or fraudulent acts;
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(h) American Greetings is a publicly traded company with over 41 million Class
A commuon shares outstanding, and over 15,000 beneficial owners of stock, including beneficial
owners for whom the Company’s stock is held by a stockbroker in the name of the brokerage firm;

(c} Making demand on such a number of shareholders would be impossible for
plaintiff who has no way of finding out the names, addresses or phone numbers of sharcholders; and

{d) Making demand on all shareholders would force plaintiff to incur huge
expenses, assuming all sharcholders could be individually identified.

CONCEALMENT AND TOLLING OF THE STATUTE OF LIMITATIONS

212,  The Counts atleged herein are timely. As an initial matter, defendants wrongfully
concealed their manipulation of the stock option plans, through strategic timing and fraudulent
backdating, by issuing false and misleading proxy statements, by falsely reassuring public investors
that American Greetings’ option grants were made in accordance with the Company’s stock option
plans, and by failing 1o disclose that backdated options were, in fact, actually issued on dates other
than those disclosed, and that strategically timed option prants werc issued based on the
manipulation of insider information that ensured that the true fair market value of the Company’s
stock was, in fact, higher than the publicly traded price on the date of the option grant.

213. [Indeed, defendants took affirmative steps to conceal the backdating at American
Greetings by authorizing or otherwise causing the Company to issue proxy statements, Reports on
Form 10-Q, Reports on Form 10-K, Sarbanes-Oxley Certifications, and other SEC filings and public
statements that were false and misleading. Defendants also signed or otherwise authorized Forms 3,
4 and 5 that were false and misleading. These SEC filings omitted the true grant date and proper
price for backdated options, and failed to disclose options were being backdated and mispriced.

Many of these SEC filings also contained affirmative misrepresentations that stock options were
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being priced based on fair market value as of the date of the grant and were otherwise determined
and granted in accordance with American Greetings® stock option plans.

214, Asalleged herein, M. Weiss, Z. Weiss, Cipollone and the defendant directors who are
members of American Greetings” Audit Committee also misrepresented the adequacy of the
Company’s internal controls and disclosures, the integrity of the Company’s financial statements,
and that American Greetings’ auditors were apprised of all matevial facts, including fraudulent acts
by members of mnanagement. These false and misleading SEC filings prevented plaintiff and
American Greetings® other public shareholders from becoming aware oi’the backdating practices at
the Company and the Company’s false and misleading financial statements.

715.  Plaintiff alleges the following Counts for redress of all alleged conduct that oceurred
during the periad in which it owned American Greetings stock.

FIRST CAUSE OF ACTION

Breach of Fiduciary Duty and/or Aiding and Abetting
Against All Defendants

916.  Plaintiff incorporates by reference and realleges each and every allegation set forth
above, as though fully set forth herein.

217.  Each of the defendants agreed to and did participate with the other defendants and/or
aided and abetted one another in a deliberate course of action designed to divert corporate assets in
breach of fiduciary duties the defendants owed to the Company.

718, Defendants engaged in wltra vires, illegal and/or fraudulent acts by backdating and
accepting stock options in violation of American Greetings® stock plans, and (baving backdated
and/or received backdated stock options) by causing American Greetings to file falze and misleading
financial statements. In so doing, defendants violated SEC rules and regulations, state law and the

Internal Revenue Code with respect to the reporting of compensation and tax liabilities. This
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conduct could not have been ratified by a simple majority of sharcholders. Furthermore, the Board,
through its deceptive conduct pleaded hercin, acquired de facio control of American Greetings to
accomplish and perpetuate its self dealing in backdated “in-the-money” options.

219,  The eonduct of cach defendant constitutes actual omissions involving negligence,
default, breach of duty or breach of trust. Indeed, the defendants have violated fiduciary duties of
care, loyalty, candor and independence owed to American Greetings and its public sharcholders,
have engaged in unlawful self dealing, and have acted to put their personal interests and/or their
cofleagues’ interests abead of the interests of American Greetings and its sharcholders.

220. Defendants caused American Greetings to issue options of more value than
authorized or reported. They also exercised backdated options, causing the Company to issue and
sell stack at prices lower than what the option exercise price would have been absent the backdating.
In addition, defendants sold overvaiued class B stock to the Company (see supra 1119, 22, 25, 28,
11, 34, 43} and also otherwise caused the Company to purchase avervalued common stock due to
their falsification of American Greetings’ financial statements. Defendants did this (among other
reasans) to replenish the Company’s treasury stock in order to support the issuance of more
backdated options. Their false statements and omissions in option contracts and SEC filings
{including Proxies, Reports on Forms 10-K and 10-Q, Forms 3-5, and Sarbanes Oxley certifications)
cancealed defendants’ conduct.

221.  As demonstrated by the allegations above, defendants failed to exercise the care
required and breached their duties of loyalty, good faith, candor and independence owed to
American Greetings and its public shareholders, and they failed to disclose material information

and/or made material misrepresentations to shareholders regarding defendants’ option backdating

scheme.
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222. By reason of the foregoing acts, practices und course of conduct, the defendants have
failed to exercise ordinary care and diligence in the exercise of their fiduciary obligations toward
American Greetings and its public sharcholders.

223, Asa proximate result of defendants’ conduet, American Greetings has been injured
and is entitled to damages.

SECOND CAUSE OF ACTION
Accounting Against All Defendants

9924, Plaintiff incorporates by reference and realleges cach and every allegation set forth
above, as though fully sct forth herein.

775, At all relevant times, defendants, as directors and/or officers of American Greetings,
owed the Company and its shareholders fiduciary duties of good faith, care, candor and loyalty.

276, In breach of their fiduciary duties owed to American Greetings and its sharcholders,
the defendants caused American Greetings, among other things, to grant backdated stock options to
themselves and/or certain other officers and directors of American Greetings and/or failed to
properly investigate whether these grants had been improperly made. Defendants also sold class B
stock directly to the Company (see supra 1919, 22, 25, 28, 31, 34, 43), which stock was overvalued
due to their falsification of the Company’s financial statements as alleged herein. By this
wrongdoing, the defendants breached their fiduciary duties owed to American Greetings and its
shareholders.

277.  The defendants possess complete and unfettered control over the improperly issued
stock option grants and the books and records of the Company concerning the details of such

improperly backdated stock option grants to certain of the defendants and defendants’ sales of stock

directly to the Company.
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228, As a result of defendants’ misconduct, American Greetings has been substantially
injured and damaged financially and is entitled to a recovery as a result thereof, including the
proceeds of those improperly granted options which have been exercised and sold and the profits
from defendants’ sales of stock directly to the Company.

229, Plaintiff demands an accounting be made of all stock option grants made to any of the
defendants, inciuding, without limitation, the dates of the grants, the amounts of the grants, the value
of the grants, the recipients of the grants, the exercise date of stock options pranted to any of the
defendants, as well as the disposition of any proceeds received by any of fhc defendants via sale or
other exercise of backdated stock option grants received by those defendants.

930, Plaintiff also demands an accounting be made of all of defendants’ stock sales to the
Company, including, without limitation, the dates of the sales, the amount of stock sold, the prices of
the stock sold, as well as the disposition of any procecds received by defendants from the sale of
stock to the Company.

THIRD CAUSE OF ACTION

Abuse of Cantrol Against All Defendants

231.  Plaintiff incorporates by reference and realleges cach and every allegation sct forth
above, as though fully set forth herein.

932, The defendants employed the alleged scheme for the purpose of maintaining and
entrenching themselves in their positions of power, prestige and profit at, and control over, American
Greetings, and to continue to receive the substantial benefits, salaries and emoluments associated
with their positions at American Greetings. As a part of this scheme, defendants actively made
and/or participated in the making of or aided and abetted the making of, misrepresentations

regarding American Greetings.
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713, Defendants’ conduct constituted an abuse of their ability to controt and influence
American Greetings.

234. By reason of the foregoing, American Greetings has been damaged.

FOURTH CAUSE OF ACTION
Gross Mismanagement Against All Defendants

235, Plaintiff incorporates by reference and realleges each and every allegation set forth
above, as though fully set forth herein.

216. Defendants had a duty to American Greetings and its shareholders to pradently
supervise, manage, and control the operations, business, and internal financial accounting and
disclosure controls of American Greetings.

237. Defendants, by their actions and by engaging in the wrongdoing desenibed herein,
shandoned and abdicated their responsibilities and duties with regard to prudently managing the
businesses of American Greetings in a manner consistent with the duties imposed upon them by law.
By committing the misconduct alleged herein, defendants breached their duties of due care,
diligence, and candor in the management and administration of American Greetings’ affairs and in
the use and preservation of American Greetings’ assets.

238. During the course of the discharge of their dutics, defendants knew or recklessly
disregarded the unreasonable risks and losses associated with their misconduct, yet defendants
caused American Greetings to engage in the scheme complained of herein which they knew had an
unreasonable risk of damage to American Greetings, thus breaching their duties to the Company. As
a result, defendants grossly mismanaged American Greetings.

239. By reason of the foregoing, American Greetings has been damaged.
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FIFTH CAUSE OF ACTION
Constructive Frand Against All Defendants

740.  Plaintiff incorporates by reference and reallepes each und every allegation set forth
abave, as though fully set forth herein,

241,  As corporate fiduciarics, defendants owed to American Greetings and its sharcholders
a duty of candor and full accurate disclosure regarding the true state of American Greetings’
fusiness and assets and their conduct with regard thereto.

747, As a result of the conduct comptained of, defendants made, or aided and abetted the
making of, numerous misrepresentations to and/or concealed material facts from American
Greetings’ sharcholders despite their duties to, infer alia, disclose the true facts regarding their
stewardship of American Greetings. Thus they have committed constructive fraud and violated their
duty of candor.

243, By reason of the foregoing, Amcrican Greetings has been damaged.

SIXTH CAUSE OF ACTION
Corporate Waste Against All Defendants

244,  Plaintiff incorporates by reference and realleges each and every allegation set forth
above, as though fully set forth herein.

245, By failing to properly consider the interests of the Company and its public
shareholders, by failing to conduct proper supervision, and by giving away millions of dollars to
defendants via the option backdating scheme, defendants have caused American Greetings to waste
valuahle corporate assets.

746.  As a result of defendants’ corporate waste, they are liable to the Company.
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SEVENTH CAUSE OF ACYION
Unjust Enrichment Against All Defendants

947.  Plaintiff incorporates by reference and reaileges cach and every allegation set forth
above, as though fully set forth herein.

248, Asaresult of the conduct described above, defendants will be and have been unjustly
enriched at the expense t)f'Arﬁcrican Greetings, in the form of unjustified salanes, benefits, bonuses,
stock option grants and other emoluments of office.

249.  All the payments and benefits provided to the defendants were at the expense of
American Greetings. The Company received no benefit from these payments. Amgcrican Greehings
was damaged by such payments.

950, Certain of the defendants sold American Greetings stock for a profit during the period
of deception, misusing confidential non-public corporate information. These defendants should be
required to disgorge the gains which they have and/or will otherwise unjustly obtain at the expense
of American Greetings. A constructive trust for the benefit of the Company should be imposed
thereon.

EIGHTH CAUSE OF ACTION

Common Law Rescission Against All Defendants

751.  Dlaintiff incorporates by reference and realleges each and every allegation contained
above as though fully set forth herein.

252, As a result of the acts alleged herein, the stock option contracts between the
defendants and American Greetings entered into during the relevant period were obtained through
defendants’ fraud, deceit and abuse of control. Further, the backdated stock options were illegal

grants and thus invalid as they were not authorized in accordance with the terms of the publicly filed
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contracts reparding the defendants® employment agreements and the Company’s stock option plan
which was also approved by American Greetings' sharcholders and filed with the SEC.

253, All contracts which provide for stock option grants between the defendants and
American Greetings and were entered into during the relevant period should, therefore, be rescinded,
with all sums paid under such contracts returned to the Company, and all such exccutory contracts
cancelled and declared void.

PRAYER FOR RELIEF

WHERFFORE, plaintiff demands judgment as follows:

AL Awarding money damages in excess of $25,000 against all defendants, jointly and
severally, for all losses and damages suffered as a result of the acts and transactions complained of
herein, together with pre-judgment interest, to ensure defendants do not participate therein or benefit
therchy;

B. Directing all defendants to account for all damages caused by them and all profits ax-:d
special benefits and unjust enrichment they have obtained as a result of their nnlawful conduet,
including all salaries, bonuscs, fees, stock awards, options and common stock sale proceeds, and
imposing a constructive trust thereon;

C. Directing American Greetings to take all necessary actions to reform and improve its
carporate governance and internal control procedures to comply with applicable law, including, but
not limited to, putting forward for a shareholder vote resolutions for amendments to the Company’s
By-Laws or Articles of [ncorporation and taking such other action as may be necessary to place
before sharcholders for a vote adoption of the following Corporate Governance policies:

(1) a proposal strengthening American Greetings’ Board structure by

improving the independence of the Board;
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(ii) a proposal to strengthen the American Greetings Board’s supervision
of aperations and develop and implement procedures for preater sharcholder input into the policies
and guidelines of the Board;

(iii)  appropriately test and then strengthen the internal audit and control
function;

(iv)  rotate independent auditing firms or audit partners cvery four years;
and

{v) contrel and limit insider stock selling and the terms and timing of
stock option grants.

D Ordering the imposition of a constructive trust over defendants’ stock options and any
proceeds derived therefrom;

E. Awarding punitive damages;

F. As to all improperly dated and/or improperly priced options that have been exercized,
ordering defendants to make a payment to the Company in an amount equal to the difference
between the prices at which the options were exercised and the exercise prices the options should
have carried if they were priced at fair market value on the actual date of grant;

G. As to all improperly dated and/or improperly priced options that have been pranted
but not yet exercised or expired, ordering the Company to rescind such options so they carry the
exercise prices they should have carried if they were priced at fair market value on the actual date of
grant;

H. Awarding costs and disbursements of this action, including reasonable attorneys’,
accountants’ and experts’ fees; and

L Granting such other and further relief as this Court may deem just and proper.
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JURY DEMAND
Plaintiff hereby demands a trial by jury.

DATED: March 20, 2009 LANDSKRONER « GRIECO - MADDEN, LLC
JACK LANDSKRONER (0059227)

. W!{RONER
1 West Street, Suite 200

Cleveland, OH 44113
Telephone: 216-522-9000
216-522-9007 (fax)

E-mail: jack@lgmlegal.com

COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP
DARREN J. ROBBINS
TRAVIS E. DOWNS III
JAMES 1. JACONETTE
655 West Broadway, Suite 1900
San Diego, CA 92101-3301
Telephone: 619/231-1058
619/231-7423 (fax)
E-mail: darrenr@csgr.com
E-mail: travisd@csgr.com
E-mail: jamesj@csgrr.com

Attorneys for Plaintiff
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VERIFICATION

], Richard P. Gambing, Administrator of the Electrical W orkers Pension Fund, Local 103,
L1.E.W., bereby verify that] m familiar with the allegations 1 ¢he VERTFIED SHAREHOLDER
DERIVATIVE COMPLAINT FOR BREACH OF FIDUCIARY DUTIES, ABUSE OF CONTROL,
GROSS MISMANAGEMENT, CONSTRUCTIVE FRAUD, CORPORATE WASTE AND
UNTUST ENRICHMENT, and that | have suthorized the filing of the VERIFIED SHAREHOLDER
DERIVATIVE COMPLAINT FOR BREACH OF FIDUCIARY I)U'I:IES, ABUSE OF CONTROL,
GROSS MISMANAGEMENT, CONSTRUCTIVE FRAUD, CORPORATE WASTE AND
UNIUST ENRICHMENT, and thet the foregoing i3 tras and cotrect 1o the best of my knowledge,

information snd belief

ELECTRICAL WORKERS PENSION FUND,
LOCAL 103, LBE.W.

DATED:LD;"/ 7"‘:{? By
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OPINION BY: LARRY A. JONES

OFPINION
[*375] JOURNAL ENTRY AND OPINION
WRIT OF MANDAMUS AND PROHIBITION
LARRY A, JONES, 1.

[**P1] Leonard F. Carr ("Carr"), the rclator, has
filed a complaint for a writ of prohibition, a writ of
mandamus, and peremptory writs of prohibition and
mandamus. Carr has named, as respondents, Judge Nancy
McDonnell, Judge Eileen A. Gallagher, and Judge John
P. O'Donpell, and seeks an order from this court that: (1)
prohibits Judge John P. O'Donneil from exercising any
jurisdiction in Carr v, Acacia Country Club Co., et al.,
Cuyshogs County Court of Common Pleas Case No.
CV-635329 and Carr v. Acacia Country Club Co., et al.,
Cuyaboga County Court of Common Pleas Case No.
CV-682363; (2) commands Judge Nancy McDonnell
andfor [***2] Judge Eileen A. Gallagher to transfer
Cuyahoga County Court of Common Pleas Case Nos.
CV-635320 and CV-682363 from the commercial docket
of Judge John P. O'Donnell to the docket of Judge Nancy
M. Russo: and (3) issue peremptory writs of prohibition
and mandamus, since it appears beyond a doubt that Carr
is entitled to the requested writs of prohibition and
mandamus. The respondents have filed a joint motion to
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disiiss, which we grant for the following reasons.

[**P2] The following facts, which are pertinent to
this original action, are gleaned from Carr's verified
complaint and attached exhibits, the respondents’ joint
motion to dismiss, and Carr's brief in opposition to the
motion to dismiss. Carr is a shareholder of the Acacia
Country  |*376] Club  Company {"Acacia™). On
Seprember 11, 2006, shareholders of Acacia filed &
complaint, in Corcelli, et al. v. Acacia Country Club Co,,
et al., Cuyshoga County Court of Common Pleas Case
No. CV-600980 (*dcacia '), demanding the production
and copying of the books and records of Acacia. Acacia !
was assigned to the docket of Judge Nancy Margaret
Russo.

{**P3] On September 11, 2007, Carr filed a
sharcholders detivative action against Acacia and ifs
directors, in [***3} Carr v. Acacia Country Club Co., et
al., Cuyahoga County Court of Common Pleas Case No.
CV-635329 ("Acacia II"). The action, as filed in Acacia
11, was transferred to the docket of Judge Mangy Margaret
Russo and consolidated with Acacia I

[**P4] On January 21, 2009, Carr filed a complaint,
in Carr v. Acacia Courntry Club Co., et al, Cuyahoga
County Court of Common Pleas Case No. CV-682363
("dcacia I}, which was grounded in the claim of
breach of fiduciary duty of the directors and officers of
Acacia. Carr also sought the appointment of a receiver.
dcacia [T was assigned to the docket of Judge Mancy
Margaret Russo.

[**P5] On March 11, 2009, four defendants m
Acacia I fited a motion captioned "Injtial Appearance
and Motion to Transfer Case w Commercial Docket.”
The four defendants, through the motion to transfer,
requested the assignment of dcacia [ to the commercial
docket of the Cuyahaga County Court of Common Pleas,
a pilot program cstablished by the Supreme Court of
Ohio through Temporary Rules 1.01 through 1.11 of the
Rules of Superintendence for the Courts of Ohio. The
motion to transfer Acacia HI to the comunercial docket
was denied on March 12, 2009. On March 13, 2009, an
appeal [***4] was taken to the Administrative Judge of
the Cuyahoga County Court of Common Pleas, with
regard to the denial of the motion to transfer Acacia Il to
the commercial docket. Judge Nancy McDonneil, the
Administrative Judge, recused herself from hearing the
appeal, On March 19, 2009, Judge Eileen A. Gailagher,
the Acting Administrative Judge, granted the appeal and

ardared the transfer of Acacie [l to the commercial
docket. Judge John P. O'Donnell was assigned to preside
over Acacia 111,

[**P6] On March 23, 2009, the defendants in
Acacia [T filed a motion to transfer the case to the
commercial docket. Appatently, Judge Nancy Margaret
Russo denied the motion to transfer dcacia II to the
commercial docket, since an appeal of the denial of the
motion to transfer was filed with Judge Nancy
MeDonnelf, the Administrative Judge, oo March 26,
2009. On March 31, 2009, Judge Nancy McDonnell
recused herself from hearing the asppeal. On April 2,
2009, Judge FEileen A, Gallagher, the Acting
Adminfstrative Judge, granted the appeal and ordered the
transfer of Acacia 11 to the commercial docket, Judge
John P. O'Donnell was assigned to preside over Acacia /.

[*377] [**P7] On April 14, 2009, Carr filed his
complaint for a [***5} writ of prohibition, a writ of
mandamus, and peremptory writs of prohibition and
mandamus. On April 20, 2009, this court issned a sua
sponte order that granted an altemative wrt of
prohibition and temperarily stayed ali proceedings in
Acacia I and Acacia fiI. On May 4, 2009, the
respondents filed their joint motion to dismiss Carr's
original action, On May 12, 2009, Carr filed his brief in
opposition 10 the motion to dismiss.

**p8] The standards for issuing a writ of
prohibition are well-established. The relator mast
demonstrate that: (1) the respondent is about to exercise
judicial or quasi-judicial autherity; (2) the exercise of the
judicial or quasi-judicial authority is not authorized by
law; and (3) the denial of the writ will cause injury to the
relator for which no other adequate remedy exists in the
ordinary course of the law. State ex rel. Wright v. Ohio
Bur. of Motor Vehicles, 87 Ohio St. 3d 184, 1999 Ohio
17 718 N.E.2d 908, State ex rel. White v. Junkin, 40
Ohia St.3d 335, 1997 Ohic 340, 686 N.E.2d 267, A writ
of prohibition will not issue fo prevent an Crronecus
judgment, to serve the purpose of an appeal, or to correct
mistakes of the lower couwrt in deciding questions within
[***6] its jurisdiction. State ex rel. Sparto V. Juvenile
Court of Drake County (1950), 153 Ohio St 64, 90
N.E.2d 598, Rosen v. Celebrezze, 172 Ohio App.3d 478,
2007 Ohio 3771, 875 N.E.2d 659, Furthermore, 4 writ of
prohibition shall be used with great caution and shatl not
issue in doubtful cases. Stare ex rel Merion v.
Tuscarawas Cty. Court of Common Pleas (1940}, 137
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Ohio A1 2731 28 N.E.2d 641; State ex rel Jones v,
MeGinty, Cuyahoga App. No. 92602, 2008 Ohio 1258,

[**P9] 'The Supreme Court of Ohio, with regard to
the second and third clements of an action in prohibition,
has held that if a trial court possesses general
subject-matter jurisdiction over a cause of action, the trial
court pessesses the authority to determine s own
jurisdiction and an adequate remedy at law, vis-a-vis an
appeal, exists to challenge an adverse decision. Stare ex
rel. Enyart v. O'Neill, 71 Ohic 81.34 635, 1995 Ohio 145,
646 N.E.2d 1110, State ex rel. Pearson v. Moore (1990),
48 Ohio St.3d 37, 548 N £.2d 945,

[**P10} The Supreme Court of Ohio, however, has
also recognized an exception to this general rule. Where
an inferior court patently and unambiguously Jacks
jurisdiction over the cause, prohibition will lie to prevent
p***7] any future unauthorized exercise of jurisdiction
and to correct the results of prior jorisdictionally
unazuthorized actions. State ex rel. Fogle v. Steiner, 74
Ohio 5t.3d 158, 1993 Chio 278, 656 N.E.2d 1288, State
ex rel. Lewis v. Moser, 72 Ohio 51.3d 25, 1995 Qhio 148,
647 N.E.2d 155. Thus, the availability of an adequate
remedy at law is immaterial, if the lower court's lack of
jurisdiction is patent and unambiguous, Stare ex rel
Rogers v. McGee Brown, 80 Ohio 8t 3d 408, 1997 Ohio
334, 686 N.E.2d 1126.

{*378] [**P11] The respondents’ motion to
dismiss is premised upon the application of CiwR
J2(B)(6). Dnsmissal of an original action pursuant to
Civ.R. 12(B){6}, is mandated if, after presuming the truth
of all material factual allegations as presented in the
rejator's complaint and making all reasonable inferences
in favor of the relator, it appears beyond a donbt that the
relator can prove no set of facts entitling the relator 10 the
requested relief, State ex rel. Tripleit v. Ross, 111 Ohio
Si.3d 2311, 2006 Ohio 4705, 855 N.E2d 1174; Slate ex
rel. Buck v. Maloney, 1002 Ohio St.3d 250, 2004 Chio
2590, 809 N.E.2d 20. Applying the aforcsaid test, we
cannot find that Carr has established that he [***8] is
entitied to a writ of prohibition or a writ of mandamus.
State ex rel, Peffer v. Russo, 110 Ohio St.3d 175, 2006
Ohio 4092, 832 NE2d 170; Srate ex rel. Conkle v
Sadler, 99 Ohio St.3d 402, 2003 Ohio 4124, 782 N.E 2d
1116,

[**P12] Herein, Carr has demonstrated that Judge
John P, O'Donnell has exercised and will continug to
exercise jurisdiction in Acacig II and Acacia [II. Car,

however, has failed 1o demonstrate that Judge John P.
O'Donnell is patently and unambiguously without
authority to preside over Acacia If and Acacia 1l
vis-a-vis the commercial docket. Carr has also failed to
demonstrate that he does not possess an adequate remedy
in the ordinary course of the law,

[**P13] Initiailly, we find that the Cuyshoga
County Court of Common Pleas is a cowrt of general
jurisdiction and possesses original jurisdiction in all civil
cases in which the swm or matter in dispute exceeds the
exclusive jurisdiction of county courts. See R.C. 2305.01.
There exists no question that Adcacie I and Acacia Hf are
¢ivil cases in which the sum or matter in dispute exceeds
the exclusive jurisdiction of any county court. As a duly
elected or appointed judge of the Cuyahoga County Court
of Common ¥leas, Judge John [***9] P. O'Domnell
possesses the authority to determine whether Acacia If
and Acacig I fall within his jurisdiction, since a court
having geperal jurisdiction of the subject-matier of an
action possesses the authority to determine its own
jurisdiction. State ex rel. Rootstown Lecal Schoal Dist.
Bd. of Edn. v. Portage Ctv. Court of Common Pleas
(1997), 78 Ohio 5t.3d 489, 678 N.E.2d 1343, State ex rel.
Bradford v. Trumbull Cty. Court, 64 Ohio St. 3d 302,
1992 Ohio 132, 397 NE2d 116, Rolfe v. Galvin,
Cuyahaga App. No. 86471, 2006 Ohio 2457.

[**P14] In addition, the Supreme Court of Ohio, on
May 6, 2008, approved Temporary Rules 1.0@ through
.11 of the Rules of Superintendence for the Courts of
Ohio, which created the commercial docket pilot project.
The commercial docket was created in order to expedite
the resolution of any commercial claim that falls within
the parameters of Temp.SupR. 1.03, which includes,
inter alia, the following: (1) formation, governance,
dissolution, or Hquidation of a business entity; (2} rights
or cbligations between owners, sharcholders, partners or
members; (3) trade scerets, nen-disclosure, non-compete,
or employment agreements, [*379] (4) rights,
obligations, Hability [***10] or indemnity of an officer,
director, manager, trustee, or partuer; and (35) dispute
between or among two or more business enfilies or
individuals as to business or investment activities.
Clearly, the gravamen of Acacig I and Acacie Hi, a
shareholders derivative action and breach of a fiduciary
duty claim, fall within the parameters of Temp.Sup.R.
1.03(A).

[**P15] Temp.Sup.R. 1.04(B) further defines the
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procedure for the transfer of a civil action to the
commercial docket and provides that;

*(B) Transfer procedure

If the gravamen of a case filed with a
pilot project court relates o any of the
topics set forth in division (A) of
Temporary Rule 1.03 of the Rules of
Superintendence for the Courts of Ohio,
the attorney filing the case shall include
with the imitial pleading a motion for
transfer of the case to the commercial
docket.

It the gravamen of the case relates to
any of the toprcs set forth in division (A)
of Temporary Rule 1.03 of the Rules of
Superintendence for the Courls of Chio, if
the attorney filing the case does not file a
motion for transfer of the case to the
commercial docket, and if the case is
assigned to 2 non-commercial docket
judge, an aftorney represcnting any other
party [***11] shall file such a motion
with that party's first responsive pleading
or upon that party's initial appearance,
whichever occurs first,

If the gravamen of the case relates to
any of the topics set forth in division (A)
of Temporary Rule 1.03 of the Rules of
Superintendence for the Courts of Ohio, if
no atiorney representing a party in the case
files s motion for transfer of the case to
the commercial docket, and if the case is
assigned 1o a non-commercial docket
judge, the judge shall sua sponte requcst
the administrative judge to transfer the
case (o the commercial docket,”

[**P16] Temp.Sup.R. 1.04(C) further cstablishes
the procedure that is to be employed if a motion to
transfer to the commercial docket is denied and provides
that:

"(C) Ruling or decision on transfer

A non-commercial docket judge shall
rule on a party's motion for transfer of &

case filed under divisions (B)(1} or (2} of
this rule no later than two days alier the
filing of the motion. A party to the case
may appeal the non-commercial docket
judge's decision to the administrative
judge within  three days of the
non-commercial docket judge's decision.
The administrative judge shali decide the
appeal within two days of the filing
[+**12] of the appeal.

An administrative judge shall decide
the sua sponte roquest of a
non-commercial docket judge for transfer
of a case made under division {B}(3) of
this rule no Jater than two days after the
request is made.”

[*380] [**P17] Applying Temp.Sup.R. 1.03 and
Temp.Sup.R. 1.04 to the facts, as presented by Carr and
the respondents, can only result in the finding that the
transfer of Acacia Il and Acacia I, 1o the commercial
docket, was mandated. The gravamen of dcacia /7 and
Acacia I falls directly within the scope of the
commercial docket as  established by Temp.Sup.R.
1.03(A). The facts, as presentced by the parties,
demonstrate that dcecie Il was transferred to the
commercial docket via Temp.Sup.R. 1.04(B}2) and lhe
resulting  appeal  as  brought before the acting
Administrative Judge pursnant to Temp. Sup.R. 1.04(C)
and ().

P*P18] The facts, as presented by the parties,
demonstrate that the transfer of Acacia /I, to the
commercial docket was mandated by Temp.Sup.R.
1.04{BY(3)}, regardless of the failure of any party to file a
timely reguest for transfer pursuant to Temp.Sup.R.
1.04(R)(1) or Terop.Sup.R. 1.04(B)(2). ! Accordingly, we
can only find that Acacie I and Acacia JI] were properly
trangferred  [***13} to the commercial docket of the
Cuyahoga County Cowt of Common Pleas. Once again,
Carr has failed te demonstrate that Judge lJobn P.
O'Donnell is patently and unambiguously without
jurisdiction to preside over Acacia Il and Acacia 1. Cf.
State ex rel. Brooks v. O'Malley, 117 Ohio 51.3d 385,
2008 Ohio 1118, 884 N.E.2d 42; State ex rel. Prentice v.
Ramsey, Cyyahoga App. No. 89061, 2008 Ohio 1418.

1 Carr argues that since the commercial docket
did not exist when deacia Il was fifed, Temporary
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Rules 1.01 through 1.11 of the Rules of
Superintendence for the Courts of Ohio do not
apply. Temp.Sup.R. 1.04 does not explicitly
prohibit the transfer on any existing commercial
case to the commercial docket, In fact, since
Temporary Rules 1.01 through 1.1% of the Rules
of Superintendence for the Courts of Ohio are
procedural and ot substantive in nature, they can
be applied to any civil cases that exist when the
temporary rules took effect. Cf. Ackison v. Anchor
Parking Co.,, 120 Ohip St 3d 228, 2008 Chio
3243, 847 NE2d 1118, Norfolk Southern
Railway Co. v, Bogle, 115 Ohlo 5t. 3d 435, 2007
Chio 5248, 875 N.E.2d 819, Sce, also, Dicenzo v.
A-Best Products Co., 120 Okio St.3d 149, 2008
Ohig 5327, 897 N.E.2d 132,

[#*P19] |***14] Notwithstanding the applicability
of Temporary Rules 1.01 through 1.11 of the Rules of
Superintendence for the Courts of Ohio to the transfer of
Acacia I and Acacia HI to the commercial docket, we
find that an additional basis exists, which vests Judpe
Jobhn P. ODwonneli with the necessary jurisdiction to
preside over dcacia Il and Acacia JII. Pursuant to Sup. R,
4¢B) snd Sup.R. 36, the Administrative Judge or Acting
Administrative Judge of the Cuyahoga County Court of
Common Pleas possesses the discretionary authority to
reassign any case between different judges of the
Cuyahoga County Court of Common Pleas. Cleveland v.
N.E. Ohio Regional Sewer Dist. {Sept. 14, 1989},
Cuypahoga App. Na. 55709, 1989 Ohio App. LEXIS 3389,
See, also, Brickman & Sons, Inc. v. Nail. City Bank, 106
Ohio St 3d 30, 2005 Chio 3559, 830 NE2d 1151
Schuler v. Metcalf (1980), 22 Ohio St. 3d 313, 22 Ohio B.
27 488 N.E.2d 210. Herein, Acacia I and Acacia I
were transferred to Judge John P. O'Donneli by order of
the Acting Administrative Judge, Bileen A. Gallagher.
The transfer of the iwo cases was made pursuant to
Sup.R. 4(B) and Sup.R. 36, Thus, once again, Judge John
P. ODompell was  [*381] not patently and
unambiguously without jurisdiction to preside [***15]
over Acacia 1] and Acacta HI, vis-a-vis the transfer of the
two pending actions to the commercial docket as made
pursuant to Sup K. 4(B} and Sup.R. 36.

[**P20] Carr has also failed to establish that he
possesses no other adequate remedy in the ordinary
course of the law. Upon the conclusion of Acacia IF and
Aecacia 11f, and the rendering of a final appealzble order
as required by R.C. 2505.02, Carr possesses the right to

raise the claim of improper agsignment of a judge on
appeal. In fact, the Supreme Court of Ohio has held that &
claim of improper assignment of a judge must be raised
through a dircct appeal and not through prohibition or
mandamus. State ex rel, Keith v. McMonagle, 106 Chio
St.3d 61, 2005 Ohio 3669, 831 N.E.2d 433; State ex rel.
Key v. Spicer, 91 Ohio St.3d 469, 2001 Chio 98, 746
N.E 2d 1119; State ex vel. Berger v. McMonagle (1983).
& Ohio St.3d 28, 6 Ohio B. 50, 451 N.E2d 215, cert.
denied (1983), 464 U5 1017, 78 L. Ed. 2d 723, 104 5.
1. 548 Thus, Carr has fajled to establish that he is
entitled to a writ of prohibition.

[**P21] Carr's request for a writ of mandamus is
premised upon the claim that he possesses a clear legal
right and that the respondents possess a clear legal duty to
remave |***16] Acacia I and Acacia Il from the
commercial docket and retumn the cases to the docket of
Judge Nancy Margaret Russo. Carr's request for a writ of
mandamus, however, is directly related to the reguest far
a writ of prohibition and the arguments that: {1} Acacie I
and Acacia Il were improperly transferred to the
commercial docket; and (2) that Judge John P. O'Donnell
patently and unambiguously lacks the necessary
jurisdiction to preside over the transferred cases. Sioce
we have found that Adeacia I and Acacia [I] were not
improperty transferred to the commercial docket and that
Judge John P. O'Donnell does possess the necessary
jurisdiction to preside over the two transferred cases, we
can only {ind that Carr's request for a wnit of mundamus
must fail, Carr has failed to establish that he possesses
any clear legal right or that the respondents possess any
clear legal duty to remove Acacia [T and dcacia 71 from
the commercial docket and retum the two cases {o the
docket of Judge Nancy Margaret Russo. R.C. 273101,
State ex rel. Ney v. Niehaus (1987}, 33 Ohio St.3d 118,
315 N.E2d 814; State ex vel, Middletown Bd. of Edn. v.
Butler Cty. Budget Comm. {1987), 31 Ohia §t. 3d 251, 31
Ohio B. 455, 510 N.E.2d 383.

[*¥P22] [***17]} It must also be noted that Carr,
through his request for a writ of mandamus, actually
secks a prohibitory injunction to enjoin enforcement of
Temporary Rules 1.01 through 1.1l of the Rules of
Superintendence for the Courts of Ohio. Carr further
seeks a declaration that Temporary Rules 1.01 through
1.11 of the Rules of Superintendence for the Courts of
Ohio are not applicable to Aeacia I and Acacia I, The
Supreme Court of Ohio has held that:
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{*¥P23] ""In geveral, if the allegations of a complaint
for & writ of mandamus indicate that the real objects
sought are a declaratory judgment and a prohibilory
injunction, the complaint does not state a cause of action
in mandamus [*382} and must be dismissed for want of
jurisdiction."" State ex rel. Phillips v. Lorain Cty. Bd. of
Elections (2001}, Y3 Ohio St3d 535, 337, 2001 Qhio
1627, 757 N.E.2d 319, quoting Siare ex rel. Grendell v.
Davidson (199%), 86 Ohio St.3d 629, 634, 1999 Qhio
130, 716 N.E.2d 704.* * * "[W]e must examine [rclators’]
complaint 'to see whether it actually secks to prevent,
rather than to compel, official action.™ State ex rel
Cunningham v. Amer Cunningham Co., LA, 94 Ghio
§1.3d 323, 324, 2002 Ohio 789, 762 N.E.2d 1012, quoting
State ex rel. Stamps v. Monmigomery Cty. Auwromatic Data
Processing Bd. (1989), 42 Ohio St.3d 164, 166, 538
N.E.2d 105,

[**124] [***18] Herein, the real objectives of
Carr's mandanius claim are: (1) a declaratory judgment
that Temporary Rules 1.0% through 111 of the Rules of
Superintendence for the Courts of Ohio are not applicable
1o Acacia I and Acacia I, and (2) a prohibitery
injunction that prevents Acacia Il and Acacia I from
being transferred to the commercial docket of the

Cuyahoga County Court of Common Pleas. Thus, we
lack jurisdiction over Carr's mandamus claim. Stafe ex
rel. Reese v. Cupuhoga Cty. Bd. of Elections, 115 Ohio
Stid 126, 2007 Ohio 4588, 873 N.E.2d 1251, State ex
rel, Mackey v. Blackwell, 106 Ohio Sr.3d 261, 2005 Ohio
4789, 834 N.E.2d 346.

|**P25] Accordingly, we grant the respondents’
joint motion to dismiss Carr's complaint for a writ of
prohibition, a writ of mandamus, and peremptory wiits of
protibition and mandamus. The sua sponte order of April
20, 2009, which granted an alternative writ of prohibition
with regard to further proceedings in deacia I and
Acacia 111, is ordered vacated. Costs to Carr. It is further
ordered that the Clerk of the Eighth District Court of
Appeals serve notice of this judgment upon all parties as
required by Civ.R. 38(B).

Complaint dismissed.
LARRY A. JONES, JUDGE
CHRISTINE [***19] T. MCMONAGLE, P.}., and

MARY J. BOYLE, 1., CONCURS
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Form 5580 (ficial Use Only

Depariment of the Treasury Annual Retu raneport Of OMB %01961%‘})%&0110
Internal Revenus Seqvica - -
Department of Labar Employee Be nefit P|aﬁ 2008

Empioyee Benetils Security This form is requirad te be filed under sections 104 and 4066 of This Form is Open to

Administration " the Employes Retirement Income Security Act of 1974 (ERISA) © Pubiic Inspection

Pension Benefit Guaranty Corporation  and sections 80380, 8047(e), 6057(b), and 6058{a} of the Intarmal
Revenuéa Code (the Code).

Complete sll entries in accordance with
the Instructions to the Form 5500,
‘Part]. Annual Report Identification Information
For the calendar plan year 2006 or fiscal plan year baginaing Rovember 01, 2006 , and ending October 31, 2007

A This relurn/report is M & 2 multiemployer plan; {3 {da muitipla-employar plan;
for: i) [} single-amployer plan (other than a multipls- {4) Caore (specify)
employer plan);
B This returniraportis,. (1) [ the first returnireport filed for the plan; 3 [} the final retur/raport filed for the plan;
{2) [} the amended rsturnireport; 4 5 shart plan ysar returnfreport {less than 12
months).

€ if the plan is a collectively-hargained plan, check here
D If you filed for an extension of tima to file, check the box and attach a copy of the axtension application =
‘Partl. Basic Pfan Information — enter ali requested information.

1a Name of plan 1h Three-digit " oot
) plan number (PN)
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 LBEW. ‘e Effective date of plan {mo., day, yr.)

January 01, 1958

2a Pian sponsors name and address {employer, if for a single-employer plan) Zb Employer |dentification Number (Eift}
(Adtress should include room or sujte ne.) prosey o ;

S

" 2c Sponsor's telaphone numbar

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW 517-288-5999
256 FREEPORT ST FL 2 . 2d Business code (see instructions)
DORCHESTER MA 02122-2845 625100

Caution: A penalty for the fate or incomplete fiting of this retum/report will be assessed uniess reascnable cause is established.

linder penallies of perjury and other penaities sef forth in the instructions, | declare that | have examined this return/report, including
accompanying scheduies, statements and attachments, and to the best of my knowladge and belief, it is true, correct, and complets.

081572008 RICHARD P. GAMBING
Signature of plan administrator Date Typed or printed name of individual signing as plan administrator

DB/15/2008 MICHAEL P. MONAHAN

Typed or printed name of individual signing as employer, plan

Signature of empioyer/plan sponsor/DFE Date sponsor or DFE as applicable
For Paperwork Reduction Act Notice and OME Control Numbers, see the instructions for Form 5500,
v2.3 Form 5500 (2006)
4a Plan administrator's name and address (if same as plan 5ponsor, enter"Same") 3h Administrator's EIN
SAME . 3c Adminisirater's telephone number
4 i the name andfor EIN of the plan sponscr has changed since tha fast return/report filed for this plan, enter the " BEN

narne, EIN and the plan number from tha last return/repont below:
c PN
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a Sponsot's name

§ Preparer information {optionaly & Name {including firrn name, it applicable} and address b EIN

" & Telephons no.

§ Total number of participants at the beginning of the plan year -6 7,559
7 Number of pariicipants as of the end of the plan year (welfare plans complete cnly lines Ta, 7b, 7¢, and 7d)
a Active participants a 5,100
b Retired or separated participants receiving benefits h 1,568
¢ Other retired ar separated paricipants entitlad to future benafits c 635
d Subiotal. Add lines 7a, 7b, and Te d 1,303
¢ Daceased participants whose beneficiaries ara receiving or #re entitied to raceive benefits o 364
f Total. Add lines 7d and Te f 7567
g Number of parficipants with account balances a3 of the end of the plan year {only defined centribution plans g
completa this fem}
h Nurmber of participants that terminated employment during the plan year with accrued benefits that were less h

than 100% vested
i if any participant(s) separated from service with a deferred vested benefit, enter the number of separated I 102

participants required to be reported on @ Schedule SSA (Form 5500)

8 Benefits provided under the plan (complete Ba through 8¢, as applicable)

a [X} ponsion henefifs (check this box if the plan pravides pension benefits and enter the applicable pension feature codes from the List
of Plan Characteristics Codes {printed in the instructions)):

B8 16 . . L.

b[] Weltara hgnefite (check this box if the plan provides welfare benefits and enter the applicable welfare feature codes from the List
of Pian Characteristics Cedes (printed in the instructions)):

9a Plan funding arrangement (check alk that apply) 8h Plan benefit arrangement (check all that apply)

il [ Jinsurance (1)  Vinsurance

{2} ] section 412(i) insurance contracls {2 ] Section 41 2(i} insuranice contracts

N Trust (3 & st

{4} [l Generat assets of the sponsor {4} [ ] General assets of the spONSOr
40 Schedules attached (Check all applicable boxes and, where indicated, enter the number attached. See instructions.)
a Pension Benefit Schedules b Financial Schetules

{1} R  (Retirement Plan information) (1 & H {Financial Information)

2y L] 1 (Financiat Information — Small Plan)

(2 1T (Qualified Pension Plan Coverage Informatian)
(3} [Ja (Insuranca Infermation}

If a Schedule T iz not atlached because the plan is ) [ © (3ervice Provider Information)
selying on coverage testing infurmation for a prior {5} D (DFE/Participating Plan Informatian)
year, enter the year (6} [ G (Financial Transaction Schedules)

{3) B (Actuarial Information)
(4} LIE  (ESOP Annual Informaticn)
(5) [Z] SSA (Separated Vested participant Informatian)

SCHEDULE B ) = Official Use Onl

{Form 5500) Actuarial Information OMB No. 1290 - 0110
Department of the Treasury  This scheduls is required 1o be filed under section 104 of the Empioyes

Infernai Revanue Service Retirernent Income Security Act of 1974, referred to aas ERISA, except 2006
when attacr;ﬁd [10 Form 5500-E7Z and, in all cases, under section 6059(5) of
Deparment ¢f Labor e Internal Ravenue Code, referred to as the Code. i j i

Employee Benafits Security Attach to Form 5500 or 5500-EZ if applicable. T';',',Z;f,’;?o'ﬁ f:g::;:\ff::::m

Administeation Ses separate instructions. attached to Form 5500-£2}

Pension Benafit
Guaraniy Corporation
For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006, and ending October 31, 2007
If an item does not apply, enter "N/A"  Round off amounts to nearest dollar,
Caution: A penalty of $1,000 will be assessed for late filing of this report untess reasonable cause is esiablished.

A Name of plan B Three digit 001
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 LB.EW. plan number
C Plan spansor's nama as shown on fine 2a of Ferm 5500 or 5500-E2 D Employer Identification

JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 (BEW Numbher
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:

E Type of Plan: (1) I mutbemploysr {(2) L] Single-employer  {3) O Muitiple-employer

Parti

1a Enter the actuarial valustion date:

b Assels
(1) Current valua of assels

Basle Information (To be compleled by ail plans}

November 01, 2006

(2} Actuariat value of assets for funding standard account
¢ (1) Accrued fiability for plans using immediate gain methods

{2) Infermation for plans using spread gain methods:

(a} Unfunded liability for methads with bases

{b} Accrued liabiiity under entry age normal method

{¢) Narmal cost under entry age nermat method
Statement by Enrolled Actuary (see instructions befora stgning):

Tq the best af my knowledge, the information supplied in this schedule and
attachments, if any, is compiele and accurate, and in my opinion each assumpti
anticipated experience under the plan. Furthermore, in the case of a plan other t
reasanabla {taking into account the experience of the plan and reasonable exp
contribution equivalent to that which would b
the assumptions used, in the aggragate, are reasonabla {taking into account t

@ determined if each such assumpl
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genesEh (= IV
E [ 1 100 or jewer participants
in prior plan year

bit) 5658,212.954
b{2) $544,135,381
c{1) $782,763,335

c{2){a)

c{2)(b)

c(Z){c)

on the accompanying schedules, staternents and

on used in combination, represents my bast estimate of
han & multiermploysr plan, each assumption used (a) is
actations) or (b) would, in the aggregate, resultin a total
tian were reasonable; in the case of a multiemployer plan,
he experience of the plan snd reascnable expeclations),

08/14/2008
Signature of actuary Date
HAL 3. TEPFER G 0803318

Print or typs name of actuary

THE SAVITZ ORGANIZATION

Most recent enrollment number

617-663-4858

Firm Name

275 GROVE STREET, SUITE 2-400
HEWTON MA 02466

Address of the Firm
if 1he actuary has not fully reflected any regulation ar ruling promulgated under the statute in completing this schedule,

check the box and see instructions

1d Information an current iiabilittes of the plan:

{1) Amount excluded from current fiability attributable to pre-participation service (ses instructions)

{2} "RPA '94" informatior.
{a) Current lability

Telephone number {including area code)

{b) Expected increase In current liability due o benefits accruing during the plan year
{c) Current kability computed at highest allowable interest rate (see instructions)

(d) Expected release from "RPA 04" current liability for the plan year

{3} Expected plan disbursements for the plan year
2 Operaticnal information as of beginning of this plan year.
Current value of the assets {see instructions)

a
b "RPA '94" current Fability:

{1) For retired participants and bensficiaries receiving payments
{2) For terminated vested participanis

{3} For active participants
(4} Total

¢ |f the percentage resuliing from dividing line 2a by line 2b(4), column {3), is less than 70%,

enter such percentage

d{1}

di{2){a} $503,000,277
d(2){b) $25.341,511

di2)(c)

d{2)d)
d{3) $38,378,723
2a £6858,212,954
(1) No. of Persons (2) Vested Benefits (3) Total benefits
1833 $352,300,468 $352,300,469
569 531,443,711 $31,443.711
5157 $408,074,046 $516,256,097
7558 $791,818,226 $803,000,277

3 Cantributions made to the plan for the plan year by employer(s) and employaas:

{b)

{a} Amount paid by
Mo.-Day-Year empioyer
$41,540.786

{c)
Arnount paid by
employees

4 Quarterly contributions and liquidity shortfall(s):

(a)
Mo,-Day-Year

3 Totals {b)

(b}
Armount paid by
employer

341,540,786

2c Y%

(c)
Amouni paid by
amployees

{c)

a Plans other than multiemplayer plans, anter funded current liability percentage for preceding 4a %
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year (see instructions)
b If line 4a is less than 100%, see instructions, and complete the following lahie as appiicable:
Liquidity shortfali as of end of Quarter of this plan year
{1} 1st {2} 2nd {3) 3rd {4} 4th

§ Actuanal cost method used as the basis for this plan year's funding standard account computation:
a [ JaAtained age normal b & Entry age normal ¢ [ Accrued benefit {unit cradit)

d O Aggregate e [ ]Frozen initial Habitty | [individual level premium
g [lindividual aggregate 1 [ Other (spucify)
| Has a change been made in funding method for this plan year? Myes Eino

I If line i is "Yes," was the chaga made pursuant to Revenue Procedura 95-51 as madified by Revenue Procadure 58-107 [ ves [Ono
K I line i is "Yes,” and lina j is "No" enter the data of the ruling letter {individual or class} approving the change in funding

method
& Checklist of certain actuarial assumptions,

a  Interest rate for "RPA 64" currant fiabilily: 8a 5.79% Ll nra
Weighted average retirement age &b 59 I
Pre-Retiramant  Post-Retirament
t Rates specified in insurance of annuity contract Clava 1= [ves & no Cers X no i:] N/A
d Hortality table code for valuation purposes:
(1) Males d{1) g g
(2) Females ‘ d{2 9 9
e Valualion fiability interest rate L N/A 6o 7.60% 7.50% Clawa
I Expense loading | /A of 3.5% % B nia
Male Female
g Annual withdrawal rates:
(1) Age 25 a(1) 0.00% 0.00%
{Z) Age 40 g(2) 0.00% 0.00%
{3) Age 55 g{3) 0.00% 0.00%
h  Salary Scale Kl N/A &h % % X A
i Estimated investment relum on acluarlal value of assets for the year ending on the valuation date B 6.5%
j Estimated investment return on current valus of assets for the year ending an the valuation date 6j 11.3%
7 Mew amortization bases established in the current plan year:
(1} Type of Base (2} Initial Balance {3} Amortization Charge/Credit
1 $43.212,834 34,553,919
2 {$3.093,373) (3282.266)
3 $7,148,324 $563,030

a8 Miscellaneous information.

a If & waivar of a funding deficiency er an extension of an amortization pericd has been approved for this plan year, enter the data of the
ruling letter granting the approval

1 if one or more alternative methyds or rules {as listed in the instructions) were used for this planyear, enter the apprapriate code in
accordance with the insfructions 1 :

¢ is the plan required to provide a Schedule of Active Participant Data? If "Yes," attach achedule. (ses instructians) [es Bne

9 Funding standard account statement for this plan year:
Charges to funding standard account!

a Prior year funding deficiency, if any 9{a}

b Employer's normal cost for plan year as of valuation date 9{b) 519,339,577

¢ Amartization charges as of valuation date: OQutstanding Balance
{1) Al bases excapt funding waivers {$$524,748,848) coff) §57,248,120
{2) Funding waivers 3 ()

d Interest as applicable on lines 9a, 8b, and ¢ 8d $2.820,117

e Additional interest charge due to late quarterly contributions, i applicable Ge

f Additional funding charge from Part I, line 12u, if applicable (X hra of 0

g Total charges. Add lines Sa through of 9y $79.407 Bi4
Credits to funding standard account:

h Prior year cradit balance, if any 8h $148,426,804

i Employer contriputions, Total from caolumn (b of line 3 9 541,540,786

Qutatanding Balance
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| Amortization credits as of valuation dats (3 $237,604.080 ) 9] $16,866.779
k Interast as applicabie o end of plan year on lines oh, 9i, 9 8k 514,019,139
[ Full funding fimitation (FFL) and credits

(1) ERISA FFL (accruad liability FFL) “i) $327,100,736

{2) "RPA, 'B4" override (90% current fiapility FFL) §2) $135,772,247

{3} FFL cradit I3
m {1) Waivad funding deficiency m(1)

{2) Other credits m{2}
n Toial credits. Add lines Sh through 9%, 8i{4), 91(5), 8m(1), and 9m(2) 9n $240,853,508
o Credit balsnce: If ling §n is greater than line 9g, enter the difference 90 3$161,445,69%4
p Funding deficiency: if line 9g Is greater than lina 9n, enler the gifferenca an

Feconciliation account.
g Current year's accumuleted reconciliation account:

{1) Due 10 additional funding charges as of the beginning of the plan “‘;
{2} Dus to additional interest charges as of the beginning of the plan at)
year
{3) Due te waived funding deficiencies:
{a) Reconciliation outstanding balance as of valuation dale {_:;
{b) Reconciliation amount. Line 8c{2}) balance minus line 8q(3)(a) aqf!)
{4} Total as of valuation date q(4)
10 Contribution necessary to avoid an accurmulated funding deficiency. Enter the amount in fine 9p
or the amount requirad under the alternative funding standard account if applicable 10

11 Has a change been made in the actuarial assumptions for the current plan year? If "Yes," see instructions Oves E‘E Ne

Partit  Additional Information for Certain Plans Other Than Multiemployer Plans
12 Additional required funding charge {see instructions):
a Enter ‘Gatewsay %." Divide fine 1b(Z) by line 10(2)(¢} and multiply by 100.

If ling 123 is at least 90%, go to fine 1Zu and enter -0-.

If ine 122 is less than 80%, go to ling 12b,

Ifjine 12a is at least BO% (but loss than 8G%), see instructions and, if applicable, go 12 Y,
{a jine 12u and enter -0-. Otherwise, go to line 12b a 0
b "RPA'G4" current ability, Enter line 1d{2)a} 12b
¢ Adjusted value of assets (see instructions) 12¢
d Funded current liability percentage. Divide ling 12¢ by 120 and multiply by 100 12d %
e Unfunded current liability. Subtract line 12c from line 12b 12e
f Liabiity attriputable to any unprediclable contingent event banefit 12f
g Outstanding balance of unfunded ald Habitity i2g
h Unfunded new liability, Subtract the total of lines 12f and 12g from line 12a. Enter -0- 12h
if negative,
[ Unfunded new liability amount { % of line 12h) 121
} Unfunded old liability amount 12
k Deficit reduction contribution. Add lines 121, 12j, and 1d{2){b} 12k
1 Net charges in funding standard account used o offset the deficit reduction
contribution. Enter a negative number if less than zero 121
m Unpredictable contingent event amaunt. 12m
(1) Benefits paid during yeer attributable to unpredictable contingent event m{1} a
{2} Unfunded current lisbility percentage. Subtract the percentage on line 12d from s
100% m{z} &
{3) Enter the product of lines 12m(1), 12m{2), and 12m(3) m(4)
{4) Amartization of ali unprediciable eontingent event liabilities m{5})
{5]'RFA '94" additional amount (see insiructions) m{&)
(6}Enter the greatest of lines 12m(3), 12m{4}, or 12m(5) m{7}

Preliminary Calcuilation
n Praliminary additionaf funding charge: Enter the ¢xcess of line 12k over line 12| {if

any}, plus line 12m(8), adjusted to end of year with interest 12n
° Contributions needed to increase current liability percentage to 100% (see 12
instructions} e
p Additional funding charge prier to adiusiment: Enter tha lesser of line 12n or 120 12t
q Agjusted additional funding charge. { % of line 12p} 12u
For Paperwork Reductien Act Notice and OMB Control Numboerg, see the instructions for Form v2.35chedule B (Form 5500)
5500 or 5500EZ. 2006

SCHEDULEC Official Use Only



Instant View - FreeERISA Page 6 of 15

Form 5500 = = X OMB Mo, 1210-0110
Qagamﬁem of the Tareasury Serv ice PrOVIdel" InfOfm atlon 2006
Internal Revenus Service This schedule is required 1o be filed under section 104 of the This Form is Open to
Depariment of Labar Employes Retirement Income Security Act of 1574, Public inspection
Employee Benefits Security Administration
Pansion Benefit Guaranty Corporation File as an attachment to Form 5500,
For the calendar plan year 2006 or fiscal plan year baginning November 01, 2006 and ending October 31, 2007
A Nama of plan B Three digit 00+
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 1.B.EW. plan number
C Plan sponsor's name as shown on ling 2a of Form 5500 D Empioyer Identitication
JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 163 1BEW Number A

Part] Service Provider Information {see instructions)

1 Enter the total doliar amount of compensation paid by the plan (o all parsons, ather than those listed below, 1
wha received compensation during the plan year: $1,084223

2 On the first item below hist the contract agministrator, if any, as defined in the instructions. On the other itamas, list service providers in
descending order of the compensation they received for the services rendered during the plan year. List only the top 40. 103-12 |Es
showld enter N/A in columns (¢} and {d}.

{b) Empicyer identification number (see

{a) Name instractions) {c} Official plan position
ENTRUST CAPITAL, INC. 13-3933026 INVESTMENT ADVISOR
(d} Relationship to ernployer, employee organization, {e} Gross salary ar {f} Feas and (g} Nature of service code{s}
or persan known 1o be a party-in-interast allowances paid by plan  commissions paid by pian {see instructions)
NONE $458,320 20
b} Employer identification number {see . "
{a} Name (b} Emplay instructions) { {c) Official ptan position
l'__
PAGIFIC INVESTMENT §5-2632339 INVESTMENT ADVISOR
(d} Relationship fo employer, empioyee organization, {0} Gross salary or {f) Fees and {g}j Nature of service code(s)
or person known te be a party-in-interest allpwances paid by plan commissions paid by plan {see insfructions)
NOME $415.632 20
b} Employer identification number {ses , .
{a} Name {b) Employ instructions) { {e) Official pfan position
BOSTON COMPANY 04-3404987 INVESTMENT ADVISOR
{d} Retationship to employer, employee organization, {e) Gross salary or {F) Fees and {g} Nature of service code(s}
or person known to be a pary-in-interast allowances paid by plan commissions paid by plan {zee instructions)
NONE 385,45
$385,451 28
1) Employer idantification number (sse . .
{aj Name {b) Employ instructions) ¢ {c}) Official plan position
ATION -
LSV INTERN AL 23-2772200 INVESTMENT ADVISOR
{d) Relationship 1o employer, employee organization, {e} Gross salary or {f) Fees and {g) Nature of service codefs)
or persan known to be a party-in-interest allowances paid by pian commissicns paid by plan {see instructions}
NONE
$332.683 20
b} Employer identification number (see N .
{a) Name (b} Employ instructions) ( {c) Dfficial plan position
LSV ASSET MANAGEMENT .
23-2772200 INVESTMENT ADVISOR
{d) Relstionship to employer, empicyge_organization. {a) Gross salary or {f) Fees and {g) Nature of service codels}
or persen known to be a party-in-interest allowances paid by plan commissions paid by plan (see instructions)

NOMNE $305,822
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28
{b) Employer identification number (see . -
(a) Name instructions) {e) Official plan position
INTERCONTINENTAL 04-3613055 . INVESTMENT ADVIZOR
(4} Relationship to employer, employee arganization, (e} Gross salary or {f) Fees and (5} Nature of sarvice code(s)
or parson known 16 be & party-in-interest allowances paid by plan  commissions paid by pien {se8 instructiens)
NONE 3248 9499 20
(b} Employer identification number (see ; -
{a} Namo nstructions) {c) Official plan position
CAPITAL MGMT ASSOCIATES 32-0005556 INVESTMENT ADVISOR
{dy Relationiship to employer, employes arganization, [e) Gross safary or {f) Fees and {q} Nature of service coda{s}
or person known to be a party-in-interest ailowances paid by plan commissions paid by plan {see instructions)
NONE $231 668 20

(a) Name (b) Employer identification number (see (c) Official plan position

instructions}
ASB CAPTIAL MANAGEMENT 52.2288019 INVESTMENT ADVISOR
{d} Relaticnship to employer, employee neganization, {e) Gross salary or {f) Feas and {g} Nature of service code(s)
or person known to be a party-in-interest allowances paid by plan commissions paid by plan {see instructions})
4
NONE 177,803 20
{1} Employer identification number (see - i
{a) Name instructions) (¢} Official plan positian
[ ] -
MDT ADVISERS 54.3267050 INVESTMENT ADVISOR
{d} Relaticnship lo employer, employee organization, (@) Gross salary of {f) Fees and (g} Nature of service code(s)
or person known to be a party-in-interest allowances paid by plan commissions paid by plan {see instructions}
NOME $96,202 20
{b) Employer identification number (see . -
{a} Name insiructions) {c) Official plan position
AMALGAMATED BANK 13-4920330 INVESTMENT ADVISOR
{d} Relationship to employer, employes organization, {e) Gross salary or (f) Fees and {g) Nature of gervice coda{s}
or person known to be a party-in-interest alipwances paid by pfan commissions paid by plan {see instrudions)
NONE 387 877 20
b) Employer identification numbe . e
{a} Name (b) Emplay instructions) r{see {c} Official plan position
RIVER ROAD 43-2076525 INVESTMENT ADVISOR
(d} Relationship to emplayer, employee organization, {a} Gross salary or Fees and {g) Nature of service code
a8 ! g
ar persen known to be a party-in-interest aliowances paid by plan commissions paid by plan {see instructions)
NONE $84.,363 20
{a) Name {b) Employer identification number (see (c) Official plan positian

instructions)
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: EC ANY 23-2858590 )
DELAWARE COMP INVESTMENT ADVISOR
{d) Refationship to empioyer, employee organization, {e) Gross salary of _(I)_Fees and {g} Nature c_v! ggn__iggﬁggg‘g(s}
ar person known to be a party-in-interest allowances paid by plan  commissions paid by plan {see instructions)
NONE 383,600 20
{b} Employer identification number {ses . .
{a) Nama instructions) (e} Official plan position
MARCO CONSULTING 04-3555078 INVESTMENT ADVISOR
(d) Relationship to employer, employee organization, {a) Gross salary of ‘{f)‘ Fees a‘nd {g) Nature c;f gg_r_ng:_e_ggimj
or person known to be a party-in-interest asliowances paid by plan commissions paid by plan (ses instructions)
NONE $50.000 20
{t) Emplayer identification number (see . -
{a) Name instructions) {c} Official plan position
CAVID W. HEALEY AND ASSQCIATES 75-3102874 ATTORNEY
{d} Relaticnship to employer, emplayes arganization, {e) Gross salary or (f} Fees a_nd {g} Nature qf __s_ggigg_gpﬂdg{gj
ar persan known to be a party-in-interest allowances paid by plan cammissions paid by plan {see insfructions}
NONE $40.548 22
{b) Employer identification number (see - .
{a) Name instructions} {c) Official plan position
CLARK CONSULTING 52-2103928 ACTUARY
(d) Relationship to employer, employee arganization, (#) Gross salary or (f) Fees and {g) Nature of service code(s)
or parsan known to be a party-in-interest aliowances paid by plan commissipns paid by plan {see instructions)
NONE 330,000 14
{h} Employer identification number (see R .
{a) Name instructions) {e) Official pfan position
SAVITZ ORGANIZTION GF MA, INC. 26-1371674 AGTUARY
d) Relationship to employer, employee organizatian, {e} Gross salary or (f} Fees and {g) Nature of service code(s)
(d) p to emp _
or person known 1o be a party-in-interast allowances paid by plan commissions paid by plan (see instructions)
NONE $15.000 4
{b} Employer identification number (see " i -
{a) Name instructions) {c) Official plan position
VITALE CATURANO & COMPENAY 04-2775195 ACCOUNTANT
{d} Relationship fo employer, employee organization, {6} Gruss salary or {f) Fees and {g) Nature of service code(s)
or persan known to be a party-in-inferest allowances paid by plan commissions paid by plan (see instructions)
NONE $6.650 10
(a) Name {b} Employer identification number (ses (¢} Official plan position

instructions)

CONTRACT ADMINISTRATOR

{d) Relationship to employer, employee organization, {e} Gross satary or {f) Fees and {g) Nature of service code(s)
or person known to be a party-in-interest allowances paid by plan comrmissions paid by ptan (see instructions)



Instant View - FreeERISA Page 9 of 15

12
{a) Name {by Empioyer 1::232?322? number (see (e} Official plan position
RICHARD GAMBING 04-2775185 EMPLOYEE
(d) Relaticnship to employer, employee organization, {e) Gross salary or {f) Fees and {g) Nalure of service cote(s)
or person known ta be a party-in-interest aliowances paid by plan commissions paid by pian (see instructions}
EMPLOYEE $35,620 10
{a) Namea (b} Employer :S:Eﬁgﬁiﬁ? number (see (c} Official plan position
KAREN MARTELL 04-6063734 EMPLOYEE
{d) Relationship to employer, employes organization, {e) Gross salary or {f} Fees and {g) Nature of service code(s)
or person known fo be a party-in-inlerest allowances paid by plan commissions paid by plan {see instructions)
EMPLOYEE 243 207 ”
{a) Name (b} Employer :g:gggﬁiﬂg? number (see {c} Official plan pasition
LAUREN SHEEHAN 04-6063734 EMPLOYEE
{d) Relaticnship to employer, employea arganization, {e) Gross salary or {f} Fees and {g) Nalure of service code(s}
or parson known {6 be a party-in-interest allowances paid by plan commissions paid by plan (see instructions)
EMPLOYEE 37,952 24
{a} Name {b) Employer igggﬂgﬁi&;‘;’; number (see {c) Official plan position
HEATHER THORNE 04-6063734 EMPLOYEE
{d} Relationship to employer, employee organization, {e} Gross salary or {f} Fees and {g) Nature of service code(s)
o person known (o be a party-in-intarest aliowances paid by plan commissions paid by plan {see instructions)
EMPLOYEE $7,386 24
{a} Name (b} Employer ;ﬁigﬂiﬁiﬁf; number (see {¢} Official plan position
KATHY LYNCH G4-6063734 EMPLOYEE
(d) Relationship o employer, employee organization, {e) Gross salary or (#) Fees and {g) Nature of gervipe code(s)
or person known to be a party-in-interest aliowances paid by plan commissions paid by plan {see insiructions)
EMPLOYEE $21.678 2

(a) Name (b} Employer identification number (sea (c) Official plan position

instructions)
EILEEN MCDERMOTT 04-5063734 EMPLOYEE
{d} Relationship o employer, employee crganization, {e} Gross salary or (f) Fees and {g) Nature of gervice code{s}
or person known o be a party-in-interest zlfowances paid by plan  commissions paid by plan ({see instructions}
PLOYE
EMPL E 39,108 24
b identificati . .
(a) Narme {b} Employer identification number (see (¢} Official plan position

insfructions)
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KASEY FLAHERTY 04-6033734 EMPLOYEE
{d) Relationship to employer, employee organization, {e} Gross salary or {f} Fees and (g} Nature of servigo y code(s)
of persen known (o be a party-in-interest allowances paid by plan commissions paid by plan {see instructions)
EMPLOYEE 37.881 24

{b) Employer idantification number (see

{a} Name {c) Official plan position

instructions)
KATHY ROMAN 04-60637 34 EMPLOYEE
{d) Relationship to employar, employee organizatian, {e) Gross satary or ) Fees and {g) Nature of service code(s)
or persen known to be a party-in-interest alilowances paid by plan commissions paid by plan (see instructions)
EMPLOYEE 58,883 24
Partit  Termination Information on Accountants and Enrolled Actuaries (see instructions)
(a) Name VITALE CATURAND & COMPANY LTD (b} EIN 042775185
{cy Position AUTOR
20 CITY SQUARE
{d) Address BOSTON MA 02125-3742
{#) Telephone No. 617-912-8000
Explanation CHANGE IN PLAN AUDITOR FOR EXPERTISE
For Paperwork Reduetion Act Notice and OMB Gontrol Numbers, soe the instructions for Form Schedule € {Form 5500)
55006, v2.3 2006
SCHEDULED =T H Official Use Only
{Form 5500) DFEIPartI(:Ipatmg Plan OM8 No. 1210 - 0110
Department of the Treagury - 2006
Internal Revenue Service ) Information " This Form is Open to
Department of Labor This schedule is required to be filed under section 104 of the Pubiic Inspaction

Employee Benefits Security Administration  Empioyee Retirement Income Security Act of 1874 (ERISA).

) File as an attachrment to Form 5500.
For the calendar plan year 2006 or fiscal plan year beginning November 01, 2006, and ending Gctobar 31, 2007

A Name of plan or DFE . B Three-digit . 001
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 EB.EW. plan number
¢ Plan sponsor's name as shown on line 2a of Form 5560 D Employer ldentification
JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW + Number E—; [}‘U’ 7
- -

:Part I+ Information on interests in MTIAs, CCTs, PSAs, and 103-12 |Es {to be completed by plans and DFEs)
{a) Name of MT1A, CCT, PSA, or 103-12IE IBEW NECA EQUITY INDEX FUND

{B) Name of sponsor of entity listed in {a) CHEVY CHASE TRUST COMPANY

. N Doilar value of interest in MTiA, CCT, PSA,
{e} EIN-PN 522037618007 {d) Entity Cade C (e or 103-1ZIE at end of year (see instructions) ¥58.406,668

Partil  Information on Participating Plans (to be completed by DFEs)
{a) Name of MTIA, CCT, PSA, ar 103-12IE LBV INTL VALUE ECQIUITY TRUST

{b} Name of sponsor of entity listed in (a} LSV ASSET MANAGEMENT

. 4 Dollar value of interest in MTIA, CCT, PSA,
{c} EIN-PN 200726879001 (d) Entily Code C (e} or 103-12{E at end of year (see instruclions) $41,987,610

Partlf  Information on Participating Plans {to be completed by DFEs}
(a) Name of MTIA, CCT, PSA, or 103-12IE INTL ALPHA SELECT SL FUND

(b} Name of spansor of entity isted in (a) STATE STREET BANK & TRUST CO
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{c) EIN-PN 040025081196

{d) Entity Code C

) or 103-124E at end of year (ses instructions)

Partll  Information on Participating Plans (to be completed by DFEs)

{a) Name of MTIA, CCT, PSA, or 103-12IE AFL-CIO BUILDING INVESTMENT TRUST

{b) Name of sponsor of endity fisted in {a) MERCANTILE-SAFE DEPOSIT & TRUST CO

{c) EIN-PN 528328301001

{d) Entity Cade C (e}

ar 103-121E af end of year (see instructions)

Partlf  Information on Participating Plans {fo be completed by DFEs)

{a} Name of MTIA, CCT, PSA, or 103-121E IBEW NECA STABLE VAL POOLEDR INVFD

(i) Name of spansor of entity listed in {a} US TRUST COMPANY, N.A,

{c) EIN-PN 935223188002

{d) Entity Code C {e}

or 103-121E at end of year (see instructions}

Partll  Information on Participating Plans {to be completed by DFEs)

{a) MName of MTIA, CCT, PSA, or 103-12(E EB REAL ESTATE FUND

(b) Narne of spensor of entity listed in {a) CHEVY CHASE TRUST COMPANY

{c} EIN-PN 5262570323008

{d} Entity Code C {e)

Daltar value of interast in MTIA, CCT, PSA,
or 103-121& at end of year {see instructions)

Park il Information on Participating Plans (to be completed by DFEs)

{a} Name of MTIA, CCT, PSA, or 103-121E MULTI-EMPLOYER PROPERTY TRUST

{b} Name of sponsor of entity listed in {a) NEW TOWER TRUST COMPANY

{c) EIN-PN 526218800001

{d} Entity Code C {e}

Daollar value of interest in MTIA, CCT, PSA,
or 103-12IE at end of year {see instruclions)

Partii  Information on Participating Plans (to be completed by DFEs)

{a) Name of MTIA, CCT, PSA, or 103-12IE LONGVIEW ULTRA 1 CONSTRUCTION LN FD

(b} Name of sponsor of entity listed in {a} AMALGAMATED BANK TRUST DEPT

{c) EIN-PN 134520330006

{d) Entity Code C (e)

Dollar valua of interest in MTIA, CCT, PSA,
or 103-12IE at end of year (see instructions}

Partll  information on Parficipating Plans (to be complefed by DFEs)

{a} Plan Name

{b) Name of plan spoensor

{c} EIN-PN -

For Paperwork Reduction Act Notice and OMB Control Numbers, see the instructions for Form

65500, vZ.3

SCHEDULE H
(Form 5500)
Department of the Treasury
Internal Revenus Service

Department of Labor
Employee Benefits Security
Administration

Pension Benefit
Guaranty Corporation

Financial Information

This schedule is required to ba filed under section 104 of the Employee
Retirement Income Security Act of 1974 (ERISA) and section 6058(a) of the
Internal Revenue Cods {the Code).

File as an attachment to Form §500.

Yage 11 of 15

Dallgr value of interest in MTIA, CCT, PSA, 540 743,342

Dotlar value of interest in MT1A, CCT, PSA, $30.561 869

Dollar vaiue of interast in MTIA, CCT, PSA, 333,194,399

$16,288,752

$13,472.64D

$11,654 476

Schedule D (Ferm 5500}

2006

Official Use Only
OMB No. 1210- 0110

2006

This Ferm is Open fo
Public Inspection
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For the calendar plan year 2006 or fiscal plan year beginning November 01, 2008, and ending Qctober 31, 2007

A Name of plan
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 1B.EW,
C Plan sponsor's name as shown on line 2a of Form 5500 or 5500-EZ
JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW

Partl  Assetand Liability Statement

B Three digit
plan number

001

D Employer ldentification

1 Current value of plan assets and liabilities af the beginning and end of the pian year. Combine the value of plan assets held in more
than one trust. Report the vaiue of the plan's interest in a commingled fund containing the assets of more than one plan on a line-by-
line basis unless the vaiue is reportable on lines c(B) through ¢(14}. Do not enter the value of that portion of an insurance contract
which guaraniees, during this pian year, to pay a specific doliar banefif at a fulure daie. Round off amounts to tha nearast dollar.
DFEs do not comptete fines 1b{1), 10(2}, 1c(8), 19, 1h, 1}, and, except for master trust investmeant accounts, also dg not completa lines

1d and 1e. Seae instructions.
Assels

a Total naninterast-bearing cash
b Receivables {lass dliowance for doubtful accounts):
(1) Employer contributions
(2] Participant canfributions
{3) Other
¢ General investmants:
(1) Interest-heating cash (incl. money market accounts and certificates of deposit)
{2) U.S. Governmant securities
{3) Corporate debt instruments (other than employer securities):
{A) Praferrad
{B) All other
{4} Corporate stocks {sthar than amplayer securities):
(A) Preferred
{B} Comman
{5} Partnershipfoint venture interasts
(6) Real Estate (other than emplayer real property)
{7} Loans (ather than lo participants)
{8) Participant laans
(91 Value of interast in comman/collective rusts
{10} Value of interest in pooled separate ascounis
{11) Value of interest in mastar trust investment accounts
{12) Value of interest in 103-12 investment entilies
{13) Value of interest in registered investment companies {e.g., mutual funds)
{14} Value of funds held in insurance co. general account (unaflocated contracts}
{158} Other
d Employer-retated investmends:
{1} Empioyer securities
(2} Empigyer real properiy
e Buildings and other properly used in plan operation
f Total assefs (add aill amounts in lines 1@ through 1&)
Liabilities
g Benefit claims payable
h Operating payables
i Acquisition indebtedness
j Cther liabilities
k Total Yiabilities (add all amounts in fines 1g through 1}
Net Assels
I Net assets (subfract ling 1k from line 1f)

Partii  Income and Expense Statement

b{1}
b{2)
b{3)

c{1}
(2}

c(3)A
c(3)B

¢{4)A
c(4)B
c{5)
e{8)
(7}
&(8)
¢{9)
c(1d)
c(ii)
{12}
cf{13}
cf14)
c(15)

d(1)
d(2)

@
i

g
h
i
i
k

{a) Beginning

of Year
$2,142,499

$4,262 988
36,583,151
%81,013,960
$103,672,838

$15,405,312

3147,623.684
$74,587,584

$218,713.776

321,822,660

$70,138,255

$746,138,205

$588.263
$15,453,744
$71,883,274
$87,826251

$658,212,954

{b} End of Year
$380,374

55,485,524
$23,912,646
$115,397,378

$8,830,398

$154,082,168

§125,263,279
373,834,290

$255,351,776

$22,930,760

$128,453,068

$913,920 657

$764,087
$52,975,741
$112,664,337
$166,405,065

§747.615,592

2 Plan income, expenses, and changes in net assets for the year. Include all income and axpenses of the plan, including any trusi(s) or
separately maintained fund(s) and any paymentsireceipts to/from insurance carriers, Round off amounts to the nearest dollar, DFEs

do not complete fings 2a, 2b{1XE). 2e, 2f, and 2q.
Incoma
a Contributions
{1) Received or receivable in cash from:
{B) Participants
{C) Others (including rollovers}
{2} Noncash contributions
{3} Total contributions. Add lines 2a(1){A), (B), (C), and lina 2a{2)
b Earnings on investments:
41} Interest:

{A) Inlerest-bearing cas_h {including maney market accounts and cerfificates of

(A) Employers

{a) Amount
a{f{{A}  $41540,766
a{1)(8}
a{iHg)
a{2)
a3

{b) Total

$41,540,786
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deposit) b{t}{A} 35,298,981
(B8) U.S. Government securities {148}
{C) Corporate debt instruments h{(1){C}
{D) Leans (other than fo participants) b{1}(D)
{E) Participant icans b{1}E)}
{F} Other b{1){F)
(G} Total inferest. Add lines 2b{1){A} through (F} B{1NG) $8,2908,981
{2) Dividends  (A) Preferred stock b{2)(A}
{B} Commcn stock h{2}{B}  $4,638.888
{C) Totat divicends. Add lines 2b{2){A) and {B}) b{Z)(C) $4,638,388
{3) Rents h{3)
{4} Net gain {loss) on sale of assests: (A) Aggregate proceads b{a){A}
(B) Aggregate carrying amount {see insfructions) hi4){B)
{C} Subiract fine Zb{4}{B} from line 2b{4}(A) bi{4)(C}
(5} Unrealized appreciation {depreciation) of assets: {A} Real Estate hiE}{A)
{B) Othar b({5}(B)
{C) Totat unrealized appreciation of asseis, Add lines 2b{8}{A) and {B} b(8}{C)
(6} Net investment gain {loss) from common/collective trusts b{g} 376,227,221
(7} Met investment gain (loss} from paoled separate accounts b{7T})
(B) Net investrent gain (loss) fram masfar {rust investment accounts b{8)
{9) Net investment gain {loss} from 103-12 invesiment entities Li{8}
P DL Net investment gain (loss} from registered investment companies {e.g., mutual b{10}
urds)
¢ Other Incoma c $170,341
d Total incame. Add ali income amounts in column () and enter total d $136.876.217
Expensas
e Benefit payment and payments to provide benafits:
{1) Direclly to participants or beneficiaries, including direct roflovers a{1) $37,295,901
{2} Ta insurance carriers for the provision of banefits e{2)
{3) Other 8{3)
{4) Total benefit payments. Add lines 2e{1) through {3} a{4} $37.255,901
f Corrective distributions {see instructions) f
g Certain deemed distributions af participant foans (see instructions) g
h Interest expense h
i Administrative expenses: {1} Professional fees i(1} 592,189
{2) Contract administrator fees i(2)
{3) Investment advisory and management fees i{3} $3,633,107
{4) Other i{4) §552,372
{5) Total adminisirative expenses. Add lines Zi(1) through (4) i(5) 34,277 878
j Total expenses. Add all expense amounts in column {b) and enter tolal H $41,873,579
Net Income and Reconciliation
k Net income {loss) (sublract ine 2] from line 2d) k 389,302,638
{ Transfers of assets
{1) To this plan 11}
{2) From this plan 2
Partlil  Accountant's Opinion

3 The opinian of an independent qualified public accountant for this plan i3 (see instructions}:
2 Attached to this Form 5500 and the opinion is &nash;  {1) & Ungualified 2 ] qualified (3) I biscraimer {#) [ Adverse
i Not attached because:

(1) U the Form 5500 is filad for a CCT, PSA, or MTIA

{2} £ ] the opinion will be attached to the next Form 5500 pursi:ant to 29 CFR 2520.104-50
¢ Check this box if the accountant performed a limited scope audit pursuant o 25 CFR 2520,103-8 and/or 2520.103-12(d) (W
d If an ageountant's opinion is altached, enter the rame and EiN of the accountant {or accounting firm)

MCGLADREY & PULLEN, LLP 42-0714325

Part IV  Transactions Ouring Plan Year
CCTs and PSAs do not camplete Part IV, MTIAs, 103-12 1Es, and GlAs do not complete 4a, e, 44, 4g, 4h, 4k, or 5. 103-12 |Es also do
not completae 4j.
During the plan year: Yas No Amount
a Did the employer fsil to transmit to the plan any participant contributicns within the maximum time E] b,
period described in 28 CFR 2510.3-1027 (see instructions) a LlYes WiNo
b Were any loans by the plan or fixed incoma obligations due the plan in defauit as of the close of plan

year or classified during the year as uncollectible? Disregard participant foans sacured by b Yes [ENo
participant's account bafance. (Atlach Schedule G (Form 5500) Part | if "Yes” is checked)
& Were any leases to which the plan was a party in default or classified during the year as ¢ [:! y EN
es 0

uncollectibie? {Attach Schedule G (Form 5500} Part Il if "Yes" Is checked)

d
Did the plan engage in any nonexempt transaction with any party-in-interest? (Attach Schedule G =~ 9 Llves ENo



lnstant View - FreeERISA : Yage 14 of 15

(Form 5500) Part {1 if "Yes" is checked)
@ Was this ptan coverad by a fidelity bond? o [Eves [Jno $10,000,000
f Did the pian have a loss, whether er not reimbursed by the plan’s fidelity bond, that was caused by f [Jves {Z! No
fraud or dishonasty?
g Did the plan hold any assets whose current value was neither readily determinable on an g [dves % No
established markat nor set by an independant third party appraiser?
h Did the plan receive any noncash contributions whase value was neither readily determinable onan Myes XlNo
established market nor set by an independent third party appeaiser?
Did the plan have assets held for investment? (Attach scheduls(s) of assets if "Yes" is checked, and I Eves [INo
see instructions for format requirements)
} Were any plan transactions or series of fransactions in axcess of 5% of the current value of plan
assels? (Attach schedule of transactions if "Yes" is checked, and see instruciions for format i ves [INo
requirements}
% Were all the plan assets aither distributed to participants or bensficiaries, transferred to another plan
or brought u:der the control of the PBGC? k (ves ElNo

54 Has a resolution to tarminate the plan been adopted during the plan year or any priar plan year? If yes, enter the amount of any plan

assels that reverted to the empioyer this year Yes No Amount
5b I, during this plan year, any assets or iabilities ware transferrad from this plan ta another plan(s}), identify the plan(s) to which assels
or liabilittes were transferred. {See instructions).

5h{1} Name of plan{s} 5h(2) EIN(s} 5b(3} PN{s)
For Paperwark Reduction Act Notice and OME Control Numbers, see the instructions for Form Schedule H (Form 5500}
5500, v2.3 2006
Schadule R Official Use
{Form 5500} = H Only
Department of the Treasury RetiremEHt p'an |nf0rmatlon OMB No. 12106
Internal Revenue Service This scheduie is required to be filed under sections 104 and 4065 of the - 0118
Depariment of Labor Employee Retirement Security Act of 1974 (ERISA) and section 6058({a) of tha 2006
Employee Benefils Security internat Revenue Code {the Coda), This Form is
Administration File as an Attachment to Form 5500. Qpen to Publlc
Pension Benefit Guaranty Comporation Inspection
For the calendar plan year 2006 or fiscal plan year beginning Nevember 81, 2006 and ending October 31, 2007
A Name of plan B Three-digit a0
ELECTRICAL WORKERS PENSION PLAN LOCAL 103 L.B.EW, plan number

C Pian sponsor's name as shown on line 2a of Form 5500 or 5500-E2
JOINT BOARD OF TRUSTEES ELECTRICAL WORKERS LOCAL 103 IBEW
Part! Distributions
All references to distributions relate only to payments of benefits during the plan year.
1 Total value of distributions paid in property other than in cash, annuity contracts, or publicly traded 4
amplayer securities

2 Enter the EIN(s) of payor(s) who paid benefits on behalf of the plan to panicipanis or beneflciaries
during the year (if mare than two, enter EINs of the two payors wha paid the greatest dollar
amaounts of benefits).

Profit-sharing plans, ESOPs, and stock bonuas plans, skip line 3,

identification Number

£ N Ib

3 Number of participants {living or deceased} whose bensfits were distributed in a single sum, 3
during the plan year
Partll  Funding Information (if the plan i5 not subject to the minimum funding requirements of section 412 of the internal

Revenue Cede or ERISA section 302, skip this Part)
4 s the plan administrator making an election under Code section 412(c)(B) or ERISA section 302(c)(B)7 [Jves [l no B wea
If the plan is a defined benefit plan, go 1o line 7.
E If a waiver of the minimum funding standard for a prior year is being amortized in this plan year, see instructions, and enter the date
of the ruling fetter grasting the waiver.
if you completed ilins 5, complete lines 3, 8, and 10 of Schedule B and do not complete the remainder of this schedula.
& a Enter the minimum reguised contribution for this plan year Ba
b Enter the amouni contributed by the employer to the plan for this plan year 6h
¢ Subtract the amount in line b from the amount in line 8a, Enter fhe result (enter a minus sign to
the left of a negative amount)
if you completed line 6¢, do not complete the remainder of this schadule ;1
7 If & change in aciuarial cost methed was made for this plan vear pursuant Lo a revenue procedure Mves Cne B nea
praviding autornatic approval for the change, does the plan sponsor or plan administrator agree
with the changa?
Part HI  Amendments
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Il

B If this is a defined benefit pension plan, were any amendments adopted during this plan year that & ncrease Cine
increased or decreased the value of benefits? If yes, chack the appropriate box{es). if no, chack
the "No" hox. (ses instructions)
Part IV Covarage (See instructions.)
9 Check the box for the test this pfan used fo satisfy the coverage requirements {"hthe ratio percentage test
avarage benefit test
For Paperwork Reduction Act Notlce and OMB Control Numbers, aee the instructions for Form 5§500. v8.2 Schedule R {(Form
5500) 2006
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Christopher I. Keller (CK-2347)
Alan 1. Ellman (AE-7347)
Stefanie J. Sundel (8S-8168)
LABATON SUCHAROW LLP
140 Broadway

New York, New York 10005
Telephone: (212) 907-0700
Facsimile: (212) §18-0477

Attorneys for Electrical Workers
Pengion Fund, Local 103, LB.EW. and
Proposed Lead Counsel for the Class

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SAFRON CAPITAL CORPORATION, - allv Fil
Individually and On Behalf of All Others Similarly ; Ficctronically Filed

Situated, ' Civil Action No. 1:09-cv-01826-LTS
Plaintiff, :

V3. - Judge Laura T, Swain
B _ o : Mag, Judge Kevin Nathaniel Fox
CHESAPEAKE ENERGY CORPORATION, ;
AUBREY K. MCCLENDON, MARCLIS C.
ROWLAND, MICHAEL A. JOHNSON,
RICHARD K. DAVIDSON, FRANK A.
KEATING, BREENE M. KERR, CHARLES T.
MAXWELL, MERRILL A. MILLER, IR,
DONALD L. NICKLES, FREDERICK B.
WHITTEMORE, UBS INVESTMENT BANK,
ABN AMRO, BANC OF AMERICA
SECURITIES LLC and WELLS FARGO
SECURITIES,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
THE MOTION OF ELECTRICAL WORKERS PENSION FUND,
LOCAL 103, LB.E.W, FOR APPOINTMENT AS
LEAD PLAINTIFE AND APPROVAIL OF SELECTION OF LEAD COUNSEL




(lass member Electrical Workers Pension Fund, Local 103, LB.E.W. (“Local 103™)
respectfully submits this Memorandum of Law in support of its motion, pursuant to Section
27(a)(3) of the Securities Act of 1933 (the “Securities Act™), 15 U.S.C. § 77z 1(a)(3), as
amended by the Private Securities Litigation Reform Act of 1995 (the “PSLRA™), for an order:
(1) appointing Local 103 as Lead Plaintiff of a class of all persons or entities who purchascd the
stock of Chesapeake Energy Company (“Chesapeake™ or the “Company™), (ii} approving Local
103’s selection of Labaton Sucharow LLP (“Labaton Sucharow™) as Lead Counsel for the class;

and (iii) granting such other and further relief as the Court may deem just and proper,

PRELIMINARY STATEMENT

This case aileges that Chesapeake, certain of its officers and ditectors, and the
underwriters of its July 15, 2008 secondary public offering (the “Offering”) (collectively,
“Defendants™) violated the federal securities laws by issuing materially false and misleading
statements concerning, infer alia, key information about the Company’s natural gas hedging
contracts. The above-captioned action (the “Action”™) is brought on behalf of all persons who
purchased Chesapeake common stock in the Offering (lhe “Class™).

Pursuant to the PSLRA, the Court should appoint the “most adequate plaintiff” to serve
as Lead Plaintiff in the action. 15 U.8.C. § 77z-1{a)(3}B)(i). In that regard, the Court should
determine which movant has the “largest {inancial interest” in the relief sought by the Class in
this litigation and has made a prima facie showing that it is an adequate class representative
under Rule 23 of the Federal Rules of Civil Procedure. 15 U.S.C. § 77z-1(a)(3)B)(iiiN{).
Having suffered losses totaling approximately $26,807 as a result of its investment in
Chesapeake common stock, Local 103 belteves it has suffered the largest financial loss of any

other movant seeking appointment as lead plaintiff in the Action and, as such, has the largest



financial interest in the outcome of this litigation and otherwise meets the applicable
requirements of Rule 23 of the Federal Rules of Procedure (“Rule 237). See Certification and
Loss Analysis, Exs. A and B to the accompanying Declaration of Alan . Ellman (“Ellman
Decl.”).

Local 103 also satisfies the adequacy and typicality requirements of Rule 23, as discussed
infra. Local 103 is a sophisticated institutional investor who stands in the shoes of all other class
members and 1s ready and able to spearhead this litigation in the best interests of the class.
Indeed, the PSLRA’s legislative history shows that Local 103 is precisely the type of
sophisticated institutional investor whose participation in securities class actions the PSLRA was
meant to foster. In short, Local 103 is the “most adequate plaintiff” and should be appointed
Lead Plaintiff.

Pursuant to 15 U.S.C. § 77z-1(a)(3}B)(v), the Lead Plaintiff shall select and retain
counsel! to represent the class, subject to court approval. Local 103’s selection of Labaton
Sucharow as Lead Counsel should be approved because, as demonstrated below, the firm has
successfully litigated securities class actions for decades and has the requisite experience and

resources to prosecute this Action.

STATEMENT OF FACTS

Chesapeake is the third largest independent producer of natural gas in the 1.8,
Chespeake’s strategy is focused on discovering, acquiring and developing conventional and
unconventional natural gas reserves in the U.S., cast of the Rocky Mountains. On July 15, 2008,
Chesapeake completed a secondary public offering of 28.75 million shares of common stock at
$57.25 per share (including the underwriters® 3.75 million share overallotment), receiving

approximately $1.65 billion in gross proceeds, with net proceeds of $1.59 biltion (after



underwriting and other costs). The registration statement and prospectus (collectively, the
“Registration Statement”) filed with the Securities and Exchange Commission in connection
with the Offering failed to disclose numerous facts which were required to be slated therein,
inchuding:

(a) That the Company’s exposure to natural gas price declines had not been adequately
limited by the hedging actions the Company had undertaken prior to the Offering, including its
decision to increase its hedge position from 20 percent to 80 percent of its production, as a
growing proportion of the hedging agreements on Chesapeake’s 2009 production contained so-
called “knockout” provisions that eliminated the counter-party’s financial obligation once the
price of natural gas fell below a certain benchmark;

(b) Though the Company disclosed it had entered into hedging contracts to protect its
production from falling prices, the Registration Statement failed to disclose that a significant
proportion of these contracts had been made with one of the underwriters in the Offering,
Lehman Brothers, but based on L.ehman Brothers® rapidly declining financial condition, Lehman
Brothers would be unable to fulfill its financial commitment—-rendering Chesapeake’s
“protection” meaningless;

(¢) In the months leading up to the Offering, Chesapeake’s aggressive hedging activities
(and those of certain of the underwriter defendants) had been significantly running up the price
of natural gas and Chesapeake’s stock price, which moves in tandem with natural gas prices;

(d) That Chesapeake’s “land men”, i.e., lease brokers, had been aggressively bidding up
the prices Chesapeake was obligated to pay in leases and royalty agreements in the months
leading up to the Offering, causing Chesapeake to pay unreasonably high prices for certain leases

and royally contracts;



{¢) That the Company was failing to write down impaired goodwill on the assets it was
acquiring, causing its balance sheet and financial results to be artificially inflated; and

(f) That the Company’s internal controls were inadequate to prevent the Company from
improperly reporting its goodwill.

Local 103 and other Class members suffered hundreds of millions of dollars in damages
as a result of their purchases of Chesapeake stock. As the truth about Chesapeake and its
operations reached the market during late 2008 and early 2009, the price of Chesapeake stock
declined to less than $12 per share, approximately 80 percent below the Offering price.

ARGUMENT

L LOCAL 103 SHOULD BE APPOINTED LEAD PLAINTIFE

A. The Procedural Requirements Pursuant fo the PSLRA

The PSLRA sets forth a detailed procedure for the selection of a lead plaintiff to oversee
securities class actions brought pursuant to the Federal Rules of Civil Procedure. See 15 U.S.C.
§ 772-1(a)(3). First, the plaintiff who files the initial action must, within 20 days of filing the
action, publish a notice to the class informing class members of their right to file a motion for
appointment as lead plaintiff. 15 U.S.C. § 77z-1(a)(3)(A)({). The plaintiff who filed the first
complaint in this Action published a notice on BusinessWire on February 25, 2009, See Notice,
Ellman Decl., Ex. C. This notice indicated that applications for appointment as lead plaintiff
were to be made no later than April 27, 2009, Within 60 days after publication of the required
notice, any member or members of the proposed class may apply to the Court 1o be appointed as
lead plaintiff, whether or not they have previously filed a complaint in this action. 15 U.S.C. §
77z-1{a)(3)(A) and (B).

Next, according to the PSLRA, the Court shall appoint as Lead Plaintiff the movant that

the Court determines to be most capable of adequately representing the interests of class
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members within 90 days after publication of the initial notice of pendency. 15 U.5.C. § 77z-
1@} 3XB)i). In determining who is the “most adequate plaintiff,” the PSLRA provides that:

[TIhe court shall adopt a presumption that the most adequate plaintiff in
any private action arising under this chapter is the person or group of
persons that —

(aa) has either filed the complaint or made a motion in response to
anotice . . .

(bb) in the determination of the court, has the largest financial
interest in the relief sought by the class; and

(cc) otherwise satisfies the requirements of Rule 23 of the Federal
Rules of Civil Procedure {pertaining to class actions].

15 U.S8.C. § 772-1{a)3)¥B)iiixD); Glauser v. EVCI Career Colleges Holding Corp., 236 F.R.D.
184, 187 (S.D.N.Y. 2006) (McMahon, 1.).

B. Loeal 103 is the “Most Adeguatie Plaintiff”

1. Local 103 Has Made a Timely
Motion for Appointment as Lead Plaintiff

Pursuant to the provisions of the PSLRA and within the requisite time frame after
publication of the notice, Local 103 timely moves this Court to be appointed Lead Plaintiff on
behalf of all plaintiffs and class members covered by the Action.

2. Local 103 Has the Largest Financial
Interest in the Qutcome of the Action

Pursuant to the PSLRA, the statutory presumption is that the “most adequate plaintiff” is
the class member who “has the largest financial interest in the relief sought by the class™ that
also satisfies the applicable requirements of Rule 23. 15 U.8.C. § 77z-1{a){(3)B)(iii)}(bb); Albert
Fadem Trust v. Citigroup Inc., 239 F. Supp. 2d 344, 347 (S.D.N,Y. 2002) (Swain, J.). As
illustrated in the loss calculations submitted with its motion, Local 103 suffered a loss of $26,807

on its Class Period investments in Chesapeake stock. See Eliman Decl,, Bx. B. Accordingly,



Local 103 believes that it has the largest financial interest of any lead plaintiff candidate before
the Court and, thus, should be appointed Lead Plaintiff.

3. Lacal 103 Otherwise Satisfies Rule 23

According to the PSLRA, in addition to possessing the largest financial interest in the
outcome of the litigation, the lead plaintiff must also “otherwise satisf]y] the requirements of
Rule 23 of the Federal Rules of Civil Procedure.” 15 U.8.C. § 77z-1(a)(3)(B)(iii}cc). Rule
23(a) provides that a party may serve as a class representative if the following four requirements
are satisfied:

{1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class; (3) the claims
or defenses of the representative parties are typical of the claims or

defenses of the class; and (4) the representative parties will fatrly and
adequately protect the interests of the class.

Fed. R. Civ. P. 23(a).

Of the four prerequisites to class certification, only two—typicality and adequacy-—
directly address the personal characteristics of the class representative. Consequently, in
deciding a motion to serve as lead plaintiff, the Court should limit its inquiry to the typicality and
adequacy prongs of Rule 23(a). See Albert Fadem Trust, 239 F. Supp. 2d at 347 (quoting /n re
Oxford Health Plans, Inc. See. Litig., 182 F.R.D. 42, 49 (S.D.N.Y. 1998) (Brieant, J.)). As
detailed below, Local 103 satisfies both the typicality and adequacy requirements of Rule 23,
thereby fulfilling the requirements for its appointment as Lead Plaintiff.

(1) Lacal 103 Fulfills the Typicality Requirement

Under Rule 23(a)(3), the claims or defenses of the representative party must be typical of
those of the class. Typicality exists “where the claims of the Lead Plaintiff arise [from] the same
course of conduct that gives rise to the claims of the other class members, where these claims are

based on the same legal theory, and where the class members and Lead Plaintiff were injured by
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the same conduct.” Glauser, 236 F.R.D at 188-89 (citation omitted). However, the claims of the
Lead Plaintiff need not be identical to the claims of the class to satisfy typicality. See Constance
Sczensy Trustv. KPMG LLP, 223 F.R.D. 319, 325 (S.D.N.Y. 2004) (Stein, J.).

Local 103 secks to represent a class of purchasers of the stock of Chesapeake who have
identical, non-competing and non-conflicting interests. Local 103 satisfies the typicality
requirement because it: (1) purchased or acquired shares of Chesapeake during the Class Period,
(2) at prices alleged to have been artificially inflated by Defendants’ materially false and
misleading statements and/or omissions; and (3) suffered damages upon disclosure of the truth.
See Albert Fadem Trust, 239 F. Supp. 2d at 347-48 (discussing typicality requirement). Thus,
Local 103’s claims are typical of those of other class members since their claims and the claims
of other class members arise out of the same course of events.

b Local 103 Fulfills the Adeguacy Requirement

Under Rule 23(a)(4), the representative party must “fairly and adequately protect the
interests of the class.” Fed. R. Civ. P. 23(2)(4). The adequacy requirement is satisfied where the
proposed lead plainiiff “does not have inieresis that arc antagonistic to the class that he seeks to
represent and has retained counsel that is capable and qualified to vigorously represent the
interests of the class that he seeks to represent.” Glauser, 236 F.R.D. at 189 (citation omitted);
Albert Fadem Trust, 239 F. Supp. 2d at 348 (same). Local 103’s interests in this Action are
perfectly aligned with the interests of absent class members, and Labaton Sucharow, its selected
lcad counsel, has decades of experience effectively prosecuting securities class actions.
Accordingly, the Court can be assured that Local 103 and its selected counsel will more than

adequately protect the interests of absent class members,



4, Local 103 is the Prototypical Lead Plaintiff Envisioned by the PSLRA

In addition to satistying the requirements of Rule 23, Local 103 is precisely the type of
Jarge, sophisticated institutional investor—the prototypical lead plaintiff-—cnvisioned by the
framers of the PSLRA. As noted by Congress in the Statement of Managers, the PSLRA was
enacted “to increase the likelihood that institutional investors will serve as lead plaintiff,” in part,
because “[i]nstitutional investors and other class members with large amounts at stake will
represent the interests of the plaintiff class more effectively than class members with small
amounts at stake.” ILR. Rep. No. 104-369, at 34 (1995), as reprinted in 1995 U.S.C.C.AN. 730,
733.

Local 103, an clectrical workers union in Eastern Massachusetts, manages more than $1.5
billion in assets. Local 103 is a sophisticated institutional investor with vast resources sufficient
to adequately litigate this action and supervise class counsel, See In re Cendant Corp. Litig., 264
F.3d 201, 264 (3d Cir, 2001) (noting that the legislative intent behind enacting the PSLRA was
to encourage large institutional investors to serve as lead plaintiff); see also Weiss v. Friedman,
Billings, Ramsey Group, Inc., No. 05-cv-04617 (RJH), 2006 WL, 197036, at *1 (S D.N.Y. Jan.
25, 2006) (Holwell, J.) (same). Thus, as demonstrated above, Local 103 is the prototypical lead
plaintiff under the PSLRA.

Il THE COURT SHOULD APPROVE L.OCAL 103'S CHOICE OF COUNSEL

Pursuant to 15 U.S.C. § 772-1(a)(3)(B)(v), the lead plaintiff shall, subject to Court
approval, sclect and retain counsel to represent the Class, Labaton Sucharow has had a leading
role in numerous important actions on behalf of defrauded investors. Labaton Sucharow served
as lead counsel in the Waste Management securities litigation, which resulted in a setdement of
$457 million, one of the largest common-fund securities class action settlements ever achieved at

that time. See Labaton Sucharow Firm Resume, Ellman Decl., Ex. D; see also In re Wasie
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Mgmt., Inc. Sec. Lirig,, 128 F. Supp. 2d 401, 432 (8.D. Tex. 2000) (stating that Labaton
Sucharow “ha[s] been shown to be knowledgeable about and experienced in federal securities
fraud class actions™). Also, Labaton Sucharow is currently serving as Lead or Co-Lead Counsel
in the sccurities fraud cases against American International Group, HealthSouth, Countrywide,
Bear Stearns, Fannie Mae and others. In In re Monster Worldwide, Inc. Sec. Litig., No. 07-cv-
2237 (S.D.N.Y. filed Mar. 15, 2007), Judge Rakoff appointed Labaton Sucharow as lead
counsel, stating that “the Labaton firm is very well known to . . . courts for the excellence of its

represertation.” (Jd., Hr'g Tr. 24:25-25:1, June 14, 2007).

CONCLUSION

For the foregoing reasons, Local 103 respectfully requests that the Court: (i} appoint
Electrical Workers Pension Fund, Local 103, 1L.B.E.W. as Lead Plaintiff; (ii) approve Labaton
Sucharow LLP as Lead Counsel for the Class; and (iii) granting such other and further relief as
the Court may deem just and proper.

Dated: April 27, 2009 Respectfully submitted,

LABATON SUCHAROW LLP

By: _/s/ Christopher J. Keller

Christopher J. Keller (CK-2347)
Alan I Ellman (AE-7347)
Stefanie J, Sundel (85-8168)
140 Broadway

New York, New York 10005
Telephone: {212) 907-0700
Facsimile: (212) §18-0477

Attorneys for Flectrical Workers Pension Fund,
Local 103, 1B E.W. and Proposed Lead Counsel
Jor the Class
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

RICHARD P. GAMBINO, as he is ADMINISTRATOR,
ELECTRICAL WORKERS' HEALTH AND WELFARE
FUND, LOCAL 103, LB.EW,; ELECTRICAL WORKERS’
PENSION FUND, LOCAL 103, LB.E.W.; ELECTRICAL
WORKERS' SUPPLEMENTARY HEALTH AND
WELFARE FUND, LOCAL 103, LB.EW.; ELECTRICAL
WORKERS’ DEFERRED INCOME FUND, LOCAL 103,
LB.EW.; ELECTRICAL WORKERS’ JOINT
APPRENTICE AND TRAINING FUND, LOCAL 103,
IL.B.E.W.; ELECTRICAL WORKERS" EDUCATIONAL
AND CULTURAIL FUND; LAWRENCE J. BRADLEY,

as he is EXECUTIVE SECRETARY-TREASURER,

NATIONAL FLECTRICAL BENEFIT FUND, C.A. No.
Plaintiffs,
Vs,
TRI-STATE SIGNAL, INC.,
Defendant,
and
MIDDLESEX SAVINGS BANK,
Trustee.
VERIFIED COMPLAINT
NATURE OF ACTION
f. This is an action brought pursuant to §§502 and 515 of the Employee Retirement

Income Security Act of 1974 (“ERISA™), as amended, 29 U.S.C. §§1132(a)(3) and (d)(1) and

1145 and pursuant to §301 of the Labor Management Relations Act (“"LMRA”), as amended, 29

U.S.C. §185, by employee benefit plans to enforce the obligation to pay fringe benefit



contributions and interest due to the plans under the terms of a collective bargaining agreement
and the plans.

JURISDICTION

2. The Court has exclusive jurisdiction of this action pursuant to §502(a), (e) and (f)
of ERISA, 29 U.S.C. §1132(a), (¢) and (f), and §301 of the LMRA, as amended, 29 U.5.C. §185,
without respect to the amount in controversy or the citizenship of the parties.

PARTIES

3. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers’
Health and Welfare Fund, Local 103, LB.E'W. Richard P. Gambino i3 a fiduciary within the
meaning of §3(21)(A) of ERISA, 29 U.S.C. §1002(21)(A). The Electrical Workers’ Health and
Welfare Fund, Local 103, LB.EW. is an “employee welfare benefit plan™ within the meaning of
§3(1) of ERISA, 29 U.S.C. §1002(1). The Fund is adounistered at 256 Freepoit Street, Boston,
Massachusetts, within this judicial district.

4. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers’
Pension Fund, Local 103, LB E.W. Richard P. Gambino is a fiduciary within the meaning of
E3(21XA) of ERISA, 29 11.5.C. §1602(21){A). The Electrical Workers” Pension Fund, Local
103, LB.E.W. is an “employee pension benefit plan” within the meaning of §3(2)(A) of ERISA,
29 US.C. §1002(2)(A). The Fund is administered at 256 Freeport Street, Boston, Massachusetts,
within this judicial district.

5. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers’
Supplementary Health and Welfare Fund, Local 103, LB.E.W. Richard P. Gambino is a
fiduciary within the meaning of §3(21)(A} of ERISA, 29 U.S.C, §1002(21)(A). The Electrical

Workers” Supplementary Health and Welfare Fund, Local 103, . B.E.W. is an “employec welfare



benefit plan” within the meaning of §3(1) of ERISA, 29 U.8.C. §1002(1). The Fund is
administered ut 256 Freeport Street, Boston, Massachusetts, within this judicial district.

6. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers’
Deferred Income Fund, Local 103, LB.EW. Richard P. Gambino is a fiduciary within the
meaning of §3(21)(A) of ERISA, 29 U.S.C. §1002(21)(A). The Electrical Workers’ Deferred
Income Fund, Local 103, LB.E.W. is an “employee pension benefit plan” within the meaning of
§3(2)(A) of ERISA, 20 U.S.C. §1002(2)(A). The Fund is administered at 256 Freeport Street,
Boston, Massachusetts, within this judicial district.

7. Plaintiff Richard P. Gambino is the Administrator of the Electrical Workers” Joint
Apprenticeship and Training Trust Fund, Local 103, LB.E.-W. Richard P. Gambino is a fiduciary
within the meaning of §3(21)(A) of ERISA, 29 U.S.C. §1002(21)A). The Electrical Workers’
Joint Apprenticeship Training Trust Fund is an “employce welfare benefit plan” within the
meaning of §3(1) of ERISA, 29 U.S.C. §1002(1). The Fund is administered at 256 Freeport
Street, Boston, Massachusetts, within this judicial district.

8. Plaintiff Richard P, Gambino is the Administrator of the Electrical Workers’
Educational and Cultural Fund, Local 103, LB.E.W. The Electrical Workers’ Educational and
Cultural Fund is administered at 256 Freeport Street, Boston, Massachusetts, within this judicial
district.

9. Plaintiff Lawrence J. Bradley is the Executive Secretary—Treasurer of the National
Electrical Benefit Fund. Lawrence J. Bradley is 4 fiduciary within the meaning of §3(21)(A) of
ERISA, 29 U.8.C. §1002(21XA). The National Elecirical Benefit Plan is an “employee pension
benefit plan” within the meaning of §3(2)(A) of ERISA, 29 U.S.C. §1002(2XA). The Fund is

administered at 2400 Research Boulevard, Suite #500, Rockville, Maryland.



10.  The Health and Welfare, Pension, Supplementary Health and Welfare, Deferred
Income, Joint Apprenticeship and Training Fund, and National Electrical Benefit Fund are multi-
employer plans within the meaning of §3(37)(A) of ERISA, 29 U.S.C. §1002(37)¢A). They are
hereinafter collectively referred to as “the Funds.”

il Defendant Tri-State Signal, Inc. (hereinafter “Tri-State”) is a Massachusetts
corporation with a principal place of business at 111 Crescent Avenue, Chelsea, Massachusetts,
and is an employer engaged in commerce within the meaning of §3(5) and (12) of ERISA, 29
U.5.C. §1002(5) and (12) and within the meaning of §301 of the LMRA, 29 U.5.C, §185.

12.  Upon information and belief, Middlesex Savings Bank is a banking institution
holding assets of the Defendant.

GENERAL ALLEGATIONS OF FACT

13, On or about March 5, 1999, Tri-State signed a Letter of Assent authorizing the
Boston Chapter, NECA as its collective bargaining representative for all matters contained in, or
pertaining to, the then current and any subsequent collective bargaining agreements between
Boston Chapter, NECA and Local Union, 103, LB.E.W (the “Union”). A copy of Tri-State’s
signed agreement (“Letter of Assent”) is attached hereto as Exhibit A.

14,  Tri-State has been a party to successive collective bargaining agreements,
including the agreement which is currently effective for the period September 1, 2006 through
August 31,2011, a copy of which is attached hereto as Exhibit B (“NECA Agreement”).

15.  The NECA Agreement, like its predecessor agreements, requires signatory
employers to make contributions to Plaintiff Funds for each hour worked by covered employees.
The NECA Apgreement specifies the amount to be contributed by an employer to each of Plainuff

Funds for each hour worked and specifies further that these amounts are to be paid by the 15 of



the subsequent month. The NECA Agreement also specifies that working dues are to be
deducted from the pay of each employee and forwarded to the Funds. The Funds and the Union
have a separate agreement which allows the Funds to collect the working dues on behalf of the
Union.

16, Section 502(g)(2) of ERISA mandates that a signatory contractor such as Tri-
State pay interest using the rate provided under the relevant plan, if applicable. 29 U.S.C.
§1132(g)2). Here, Section 6.37(f) of the NECA Agreement provides that a delinquent fee must
be paid for all payments made after the 15™ of the month. The Trustecs of the Funds have
determined that the delinquent fee to be charged on the late payment of contributions be set at
1.5 percent per month. See Funds’ Collection Policy, §4.05, attached hereto as Exhibit C.

17.  Tri-State has failed to pay the balance of contributions it owes for work
performed by its employees during the month of July, 2009, and has not paid any contributions
for work performed by its employees during the months of August, September, and October,
2009. According to remittance reports that Tri-State submitted to the Funds, by which it
delineated the hours worked by cach of its employees per month, Tri-State continues to owe
contributions totaling $19,309.25 for work performed in July, 2009, $53,864.68 for work
performed in August, 2009, and $68,633.15 for work performed in September, 2009,
Contributians due for work performed in October, 2009 are currently unliquidated because the
Funds have not yet received a remittance report from Tri-State for that month.

18. | Further, Tri-State will owe interest once its outstanding contributions for July
through Ociober, 2009 have been paid, but the interest owed for these late payments cannot be

calculated until they are in fact paid.



19. Funds® counsel demanded payment of the delinquent July and August, 2009
contributions via certified mail sent to Tri-State on September 18, 2009. A copy of Funds’
counsel’s September 18, 2009 letter, along with the signed retum receipt, is attached hereto as
Exhibit D, Septcrﬁbcr, 2009 contributions subsequently came due on October 15, 2009, and
October, 2009 contributions subsequently came due on November 13, 2009,

20. To date, the aforementioned contributions remains due and owing.

COUNT 1 - VIOLATION OF ERISA -
UNPAID AND UNDERPAID CONTRIBUTIONS

21.  Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1
through 20 above.

22.  Absent an order from this Court, the Defendant will continue to refuse and fail to
pay the contributions it owes the Funds for the months of July through October, 2009, and the
Funds and their participants will be irreparably damaged.

23.  The failure of Tri-State to make payment of all contributions owed on behalf of
all covered employees violates §515 of ERISA, 29 U.8.C. §1145.

24, A copy of this Complaint is being served upon the Secretary of Labor and the
Secretary of the Treasury by certified mail as required by §502(h} of ERISA, 29 US.C.
§1132¢h).

COUNT 11 - VIOLATION OF THE
COLLECTIVE BARGAINING AGREEMENT

25.  Plaintiffs repeat and reallege each and every allegation contained in paragraphs |
through 24 above.
26.  The failure of Tri-State to pay contributions owed on behaif of all covered

employees violates the terms of the NECA Agreement.



RELIEF REQUESTED

WHEREFORE, Plaintiffs request this Court to grant the following relief:

a. Order the attachment by trustee process of the bank accounts of Tri-State held by
Middlesex Savings Bank;

b. Order the attachment of the machinery, inventory and accounts receivabie of Tri-
State;

c. Enter a preliminary and penmanent injunction enjoining Tri-State from refusing or

failing to make payment of contributions owed to Plaintiff Funds;

d. Enter judgment in favor of the Plaintiff Funds on Count I in the amount of
$141,807.08, representing contributions owed for July through September, 2009, together with
an as-yet unliquidated amount of contributions owed for the month of October, 2009, plus any
additional amounts determined by the Court to be owed the Funds or which may become due
during the pendency of this action, together with interest on the unpaid contributions, liguidated
damages, attorneys’ fees and costs, pursuant to 29 11.5.C. §1132(g)(2);

e Enter judgment in fayor of the Plaintiff Funds on Count II in the amount of
$141,807.08, representing contributions owed for July through September, 2009, together with
an as-yet unliquidated amount of contributions owed for the month of October, 2009, plus any
additional amounts determined by the Court to be owed the Funds or which may become due
during the pendency of this action; and

f. Such further and other relief as this Court may deem appropriate.

Respectfully submilted,
RICHARD P. GAMBINQ, as he is
ADMINISTRATOR, ELECTRICAL

WORKERS' HEALTH AND WELFARE
FUND, LOCAL 103, LB.EW. , er al.,
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Anne R. Sills, Fsquire

BBO #546576

Gregory A. Geiman

BBO #655207

Segal Roitman, LLP

111 Devonshire Street, 5% Floor
Boston, MA 02109

(617) 742-0208 Ext. 252
gEeiman@segealroitman. com

YERIFICATION

I, Richard P. Gambino, Administrator for the Electrical Workers' Health & Welfare
Fund, Local 103, LB.E.W., verify that | have read the above Complaint, and the allegations set
forth therein are true and accurate based on my personal knowledge, except for those allegations
based on information and balief, and, as 1o those allegations, [ believe them to be true.

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY THIS ZG DAY OF







IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION FUND CASE NO. CV (9-687985

LOCAL 103 IL.B.E.-W., derivatively on behalf

OF AMERICAN GREETINGS

CORPORATION, JUDGE PETER ], CORRIGAN
Plaintiff, ADMINISTRATIVE AND PRESIDING

JUDGE NANCY A. FUBRST

Vs,

MORRY WEISS, ef al.

Defendants,
and
AMERICAN GREETINGS CORPORATION,

Nominal Defendant,

REAL PARTY IN INTEREST AMERICAN GREETINGS CORPORATION’'S
NOTICE OF JOINDER IN THE INDIVIDUAL DEFENDANTS? APPEAL OF ORDER
DENYING MOTION TO TRANSFER TO COMMERCIAL DOCKET
Real party in interest American Greetings Corporation (“American Greetings”™) hereby
joins Defendants Morry Weiss, Jeffrey Weiss, Zev Weiss, Scott 8. Cowen, Joseph S, Hardin, Jr.,
Charles A, Ratner, Jerry Sue Thornton, Joseph B. Cipollone, Stephen R. Hardis and Harriet
Mouchly-Weiss (the “Individual Defendants™) in appealing the March 5, 2010 order of the

Honorable Peter J. Corrigan denying Defendants’ Motion to Transfer this case to the

Commercial Docket.




Temporary Provision 4 of the Rules for Superintendence for Courts of Ohio (the
“Temporary Rules”) requires the transfer of this matter because this dexivative action involves
the “rights, obligations, liability, or indemnity of vfficer[s] [or] director[s]” to American
Greetings. (Temp. Sup. R. 1.03(A).) Further, assuming arguendo that Plaintiff Electrical
Worker’s Pension Fund, Local 103, LB.E.W. (“Pension Fund”) is a labor organization—which it
is not—Temporary Rule 1.03(BX7) docs not bar the transfer of this matter because Pension
Fund’s purported status as a labor organization is irrelevant to the gravamen of this action.
Moreover, as an Ohio corporation and the real party in interest in this action, American
Greetings is entitled to have its rights and obligations adjudicated on the Commercial Docket, as
intended by the Ohio Supreme Court,

DISCUSSION

As was recently explained by the Eighth District Cowrt of Appeals, Temporary Rule
1.03{A) mandates that a derivative action, such as the case at bar, be transterred ic the
Commercial Docket. State ex rel. Carr v. McDonnell (Cuyahoga App. 2009), 184 Ohio App. 3d
373, 380. Indced, even if neither party had requested such a transfer, Temporary Rule 1.03(A)
would obligate the trial court to transfer the case sua sponte. Id.

In order to avoid this clear dictate of the Ohio Supreme Court, Pension Fund argues that
the transfer is prohibited by Temporary Rule 1.03(B)(7), because Pension Fund is purporiedly a
“labor organization.” Pension Fund’s argument is misplaced. As set forth in the Individual
Defendants’ Appeal, Pension Fund is not a “labor organization.” (See Individuat Defendants’
Appeal at 7-8.). More importantly, Temporary Rule 1.03(B)(7) only prohibits a transfer where
the gravamen of a party’s claim is related to its status as a labor organization. {Temp.Sup.R.
103(B)(7).) Here that is not the case. To the contrary, in the present instance, Pension Fund (as

a shareholder) is merely bringing a derivative action for wrongs that have allegedly been




sustained by American Greetings. Pension Fund’s purported status as labor organization thus is
wholly irrelevant to the gravamen of its claims. The claims herein belong to American
Greetings, an Ohio Corporation,

As the court explained in Boedeker v. Rogers (Cuyahoga App. 2000), 140 Ohio App. 3d
11, “in [a] stockholders' derivative action the right of the plaintiff to maintain the action is
derivative or secondary.” Id. at 20. Indeed, “the stockholder, as a nominal party, has no right,
title or interest in the claim fisell.” Jd. To the contrary, although named as a defendant in a
derivative action, the corporation “is the real party in interest, the stockholder being at best the
nominal plaintiff.” Rosenbaum v. Bernhard (1970), 396 U.S. 531, 538-39. The “heart of the
action is the corporate claim,” and any proceeds recovered in a derivative action belong
exclusively to the corporation. Jd. at 538; see also Pacemaker Plastics Co., Inc. v. AFM Corp.
{N.D. Ohio 2001}, 139 F.Supp.2d 851, 855 (owner of a derivative cause of action is the
corporation itself). Put simply, Pension Fund in its status as a pension fund has no dog in this
fight, and its unwarranted claim to be a “labor organization” is irrelevant to its alleged cause of
action,

As the real party in interest, and the party whose rights will be adjudicated herein,
American Greetings--an Ohio Corporation--is entitled to have this matter transferred to the

Commercial Docket, where its claims may be resolved on an expedited basis in the manner

intended by the Ohioe Supreme Court. Nominal plaintiff, a Massachusetts pension fund, should
not be permitted to thwart the plain dictates of Temporary Rule 1.03(A), particularly where
Pension Fund’s purported status as a labor organization is wholly unrelated to the gravamen of

its claims. Exactly as in Stafe ex rel, Carr, nominal plaintiff’s derivative claims herein fall




squarely within the scope of Temporary Rule 1.03(A), and this Court should follow Carr and

transfer this matter to the Commercial Docket.

Dated: March i, 2010

Respectfully submitted,

| NmResee

John D. Parker (0025770)
Lora M. Reece ((075593)
Baker & Hostetler LLP

3200 National City Center
1900 East Ninth Street
Cleveland, Ohio 44114-3485
Telephone:  216.621.0200
Facsimile: 216.696.0740
jpatker@bakerlaw.com

Attorneys for Nominal Defendant
American Greetings Corporation




CERTIFICATE OF SERVICE

The undersigned, an attorney, hereby certifies that a copy of the foregoing was served to

the following via EMAIL and REGULAR U.S. Mail, postage prepaid on March [Q_ , 2010:

Jack Landskroner, Esq.

1360 West 9™ Street

Suite 200

Cleveland, Ohio 44113-0000
jack@lgmlegal.com

Darren J. Robbins, Esq.

darrenr{@esgrr.com

Travis E. Downs 111, Esq.

travisd@ csgir.com

James I Jaconctte, Esq.

jamesj@esgrr.com

COUGHLIN STOJA GELLER RUDMAN & ROBBINS LLP
055 West Broadway, Suite 1900

San Diego, CA 92101

Fredenick R. Nance

Inance(@ssd.com

Joseph C. Weinstein
iweinstein(@ssd.com

Joseph P. Rodgers

Jrodgers(@ssd.com

SQUIRE, SANDERS & Dempsey L.L.P.
4900 Key Tower

127 Public Square

Cleveland, OH 44114-1304

David H. Kistenbroker

Davi kistenbroker@katienlaw.com

Carl E. Volz

Carl.volz@katienlaw.com

KATTEN MUCHIN ROSENMAN LLP
525 West Monroe Street

Chicago, IL 60661-3693

i Ree

One of the Attorneys for Nominal Defendant
American Greetings Corporation
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ELECTRICAL WORKERS PENSION FUND LOCAL 103 Casc No: CV-09-687985
1B EW.
Plaintiff Judge: PETER J CORRIGAN

MORRY WEISS ET AL
Defendant

JOURNAL ENTRY

DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV WEISS (D3), SCOTT 8. COWEN(D4), JOSEPH 5. HARDIN
JR(D5), CHARLES A. RATNER(DG), JERRY SUE THORNTON(D7), JOSEPH B, CTPOLLONE(DS), STEPHEN R, HARDIS(DY),
HARRIET MOUCHLY-WEISS(D 10} aud AMERICAN GREETINGS CORPORATION AN OHIO CORPORATION(D11)
MOTION TO TRANSFER CASE TO THE COMMERCIAL DOCKET FREDERICK R NANCE 0008988, FILED 03/02/2010, TS

-

Judge Signature 03/04/2010

03/04/2010
RECEIVED FOR FILING
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By: CLPAL
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i THE COMMON PLEAS COURT
OF CUYAHOGA COUNTY, OHIO

BLECTRICAL WORKERS PENSION FUND,
LOCAL 163, LBE W, Derivatively on Behal
of AMERICAN GREEETINGS '

Cage No, 0%.0v-A87085

Judge Peter J. Corrigan

CORPORATION,
Plaivyiftf,
ADMIMNISTRATING AND PRESIDING
V5, JUDGE NANCY A, FUERST
MNORRY WEISS, et al,
PLAINTIFFS BRIEF IN OPPOSITION TO
Drafenidants, DEFEMNDANTS APPEAL OF HHIDGE

CORRIGAN'S ORDER DENYING
DEFENDANTS MOTION TO TRANSFER
TO COMMERUIAL BOUKEY

o grd ~

AMERICAN CREETINGS CORDPORATION,
an Ohio corporation,

Nominal Defendant.

e ™ot o T P o P S S St e ot e g5 Nk s s S

1. Introduction

Plaintiff, Blectrica? Workers Pension Fund, Local 103, LB EW. {“plainift”), vespectfidly
subimits this opposition to the Individual Defendants’ Appeal of Order Denying Motion to
Transter to Commercial Docket ("Appeal”) and Real Party in Interest American Greetings
Corporation’s Notice of Joinder in the Individual Defendants” Appeal of Order Denying
Motion to Transfer to Commercial Docket ("Notice of Joindey”)!

in denving defendants’ request to transfer this action to the commaerciaj docket, the
Honorable Peter 1. Corrigan reviewed extensive briefing on the issue by both parties,
Defendanis submitted a Motion o Transfer Case to the Comunercial Docket (“Motion”}
(Appeal, Bx. Cy which sought transfer to the commercial docket based on the same arguments
raised in this Appeal. Plaintiff opposed this Motion, See Plaintifl's Opposition to Refendants’

Motion to Transfer Case to the Comunercial Docket. (Appoal, Ex. D)) The defendants also

Defendants are Morry Weiss, Jeffroy Weisy, Zev Welss, Scott 5 Cowne, Joseph 5. Hardin
jr., Charles Ratner, jerry Sue Thorton, Juseph B, Clipaollane, Steg}hen R, Hardis and Harriel
Mouchly-Weiss (collectively referred fo as the “Individual Defendants”) and Nominal
Diefendant American Creetings {referred to as the “Company” or "American Greefings” ),



submitted a Reply in Support of Their Motion to Transfer Case to the Commercial Docket, See
Appeal, Ex. E. With the parties’ briefing before him, the Honorable Peter J. Corrigan correctly
denied defendants’ Motion.

This appeal represents mere dissatisfaction with Judge Corrigan’s ruling and not, as
defendants’ contend, an error of law. Judge Corrigan properly denied defendants’ motion
because Rule 1.03(B) of the Temporary Rules of Superintendence for Courts of Ohio (“Rules”)
(Appeal, Ex. B) specifically precludes transfer to the commercial docket of “Ic]ases in which a
labor organization is a party.” Temp. R, 1.03(B)(7). Here, plaintiff is a labor organization for
purposes of Rule 1.03(B) and is a party. A plain reading of the Rules supports plaintiff's

position that this action “shall not” be transferred to the commercial docket. Temp. R. 1.03(B).

H.  Temporary Rule 1.03(B)(7) Prohibits Transfer of This Action to the
Commercial Docket

A plain reading of Rule 1.03(B) bars this action from being transferred to the commercial
docket. Rule 1.03(B) sets out 15 exceptions to transfer to the cornmercial docket.2 See Temp. R.
LO3(B)(1)-(15). Rule 1.03(B}7) specifically excludes from transfer “a civil case ... if the
gravamen of the case relates to . . . . [c]ases in which a labor organization is a party.” Temp. R.
LO3(B)(7). Plaintiff clearly falls within this exception. Judge Corrigan agreed with plaintiff's
interpretation of the Rule when plaintiff raised it before him in opposition to defendants’
Motion.

The exception for labor organizations set forth in Rule 1.03(B}(7) is an unambigous
statement of the drafters’ intent to exclude from the Commercial Docket Pilot Program any
cases where a labor organization is a party. Defendants’ reliance on the word “gravamen”
from the perambulatory language of Rule 1.03(B) is misplaced.

Defendants assert that Rule 1.03(B) is “clear and unambiguous” and direct the Court to
look beyond the identity of the named party to the “gravamen” of the action itself, See Appeal
at 3 & n.3. But the plain language of Rule 1.03(B) directs the Court to consider the status of the
parties to the Action, not the nature of the action. See Rule 1.03(B)7). Asthe members of the

Task Force clearly stated in their Interim Report regarding the proposed temporary rules:

: Even if this action should be transferred under Rule 1.03(A), which plaintiff does not
concede, Rule 1.03(B) specifically precludes such transfer,

.2



The cases accepted into the commercial docket would be disputes relating to
business entities and disputes between business entities. This is set forth in
proposed Sup. R. Temp. 3(A). Under Sup R, Temp. 3(B), other cases—including
those involving consumers, Jabor organizations, and residential foreclosures,

and cases in which the government is a party —would not be eligible for the
commercial docket.

See Exhibit A at 2, Interim Eeport to the Ohio supreme Court, March 2008. (Emphasis
added)

Furthermore, defendants’ interpretation of the Rules ignores all four comers of Rule
1.03(B). See Rule 1.03(B)(1)-(15). Indeed, a review of the four comers demonstrates the drafters
excluded “[c]ases in which a labor organization is a party” from transfer to the commercial
docket. Id.

The plain language of Rule 1.03(B) states that labor organizations are excluded from
transfer based on their status as a party. Beyond that, however, the totality of Rule 1.03(B) also
demonstrates the intent of the drafters. Thirteen of the fifteen exceptions in Rule 1.03(B) relate
to particular causes of action, with only two exceptions that do not specify the type of action, of
which Rule 1.03(B)(7) is one. As Rule 1.03(B)(7) plainly states: “Cases in which a labar
organization is a party” shall be excluded from transfer. Rule 1.03(B)(7) does not reference the
“matters” involved or description of the type of “claim” or type of “dispute[]” as is the case
with Rule 1.03(B)(1)-(6) and (9}-(15). 1d.* The drafters intentionally omitted reference to the
type of “claim” or “dispute[]” in the subsection of the rule dealing with labor organizations as
parties. 1d. The purpose of Rule 1.03(B)(7) was to exclude from transfer all actions in which a
labor organization is a party. Not only is this interpretation of the statute logical, it results in
consistent outcomes - namely, universal exclusion from the commercial docket of cases in
which a labor organization is a party. Defendants’ interpretation of Rule 1.03(B), on the other
hand, would resultin confusion and inconsistent results based on their ambiguous reading of

the statute.

3 For example, 1.03(B)(1) excludes from transfer “[pJersonal injury, survivor, or wrongful
death matters.” Eicarly then, actions relating to those “matters” are excluded. The same is frue
tor Rule 1.03(B)(2), which excludes from transfer “[c]onsumer claims against business entities
or insurers of business entities, including product liability and ersanaf‘injmy cases, and cases
arising under federal or state consumer protection laws.” Clearly then, actions relating to
“lc]onsumer claims” are excluded from being transferred to the commercial docket. These
exclusions clearly identify the “gravamen” of the action that should be excluded

v

.3



In addition, exclusion from trarsfer based on status as a labor organization is consistent
with Rules 1.03(B)3), 1.03(B){(6) and 1.03(B}9) that concern actions which, in many cases,

would include a “labor organization” as a party. For example, Rule 1.03(B) includes the

following three exclusions to transfer:

Matters involving occupational health or safety, wages or hours, workers’
compensation, or unemployment compensation;

* + *

Employment law cases, except those involving owners described in division
{AX3) of this rule:

¥ * L

Diiscrimination cases based upon the United States constitution, the Ohio
constitution, or the applicable statutes, rules, regulations, or ordinances of the
United States, the state, or a political subdivision of the state.

See Rules 1.03(B)(3),(6) and (9).

These three exceptions are expansive in scope and would inchude many cases in which a
“labor organization” would be a party. This raises the question, if these three exclusions to
Rule 1.03(A) cover situations in which a labor organization would be a party, why did the
drafters also include a provision specifically excluding cases in which a labor organizationis a
party? The answer is that the drafters of the Rules intended to exclude from transfer all cases
inwhich a labor organization is a party. Furthermore, the existence of these three exclusions to
Rule 1.03(A) is contrary to defendants’ stated position that the “gravamen” of the action must
relate to the cause of action brought by the labor organization in order for Rule 1.03(BX7) to
apply —as opposed to the labor organization being the party.

Defendants’ assertion that plaintiff's interpretation would “lead to an illogical and
absurd result” again ignores a full reading of Rule 1.03(B). Appeal at4. 1f the drafters merely
intended to exclude from Rule 1.03(A) cases in which the gravamen relates to a labor
organizalion, as opposed to its status as a party, then Rule 1.03(B)(7} would have been
unnecessary hecause Rules 1.03(B)(3), 1.03(B)6) and 1.03(B)}%) would cover these
circumstances. Instead, the drafters inserted Rule 1.03(B)(7) as a catch-all to ensure that all

actions in which a labor organization is a party would be excluded,



HI.  Plaintiff Is a Labor Organization for Purposes of Rule 1.03(B)(7)

The definition of a Jabor organization is broad and plaintiff falls within the definition for
purposes of Rule 1.03(B)(7). Because the term “labor organization” is not defined in the Rules it
is appropriate {0 look to how that term is defined by statute. Caygill v. Jablonski, 78 Ohio App.
3d 807, 812 (Ohio Ct. App. 1992). The National Labor Relations Act (“NLRA") broadly defines
labor organization as “any organization of any kind” including, “employee representation
committee” or “plan,” “which exists for the purpose, in whole or in part, of dealing with
employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or
conditions of work.” See 29 1.5.C. §152(5) {emphasis added). Plaintiff here clearly falls within
this broad definition.

Plaintiff is an employee pension benefit plan, also known as a Taft-Hartley Fund. Taft-
Hartley Funds came into existence after passage of the Taft-Hartley Act, which was passed in
1947 as an amendment to the NLRA. As an employee pension benefit plan, plaintiff must
comply with certain provisions of the Employment Retirement Income Act of 1974 ("ERISA™),
specifically Title I, which is regulated and enforced by the U.S. Department of Labor 4

Taft-Hartley funds, such as plaintiff, have the following distinct characteristics: (1) one
or more employers contribute to the fund; (2) the fund is collectively bargained with each
participating employer; (3) the fund and its assets are managed by a joint board of trustees
equally representative of management and labor; (4) assets are placed in a trust fund, legally
distinct from the union and the employers, for the sole, and exclusive benefit of the employees
and their families; and {5) mobile employees can change employers without losing coverage
provided the new job is with an employer who participates in the same Taft-Hartley fund.

Three elements must be met for an entity to fall into the broad definition of a labor
organization: (1) employee participation; (2) a purpose to “deal” with the employer; and (3) the
element of dealing must concern wages, hours or other terms and conditions of employment.
29 U.5.C. §152(5). Plaintiff satisfies these three elements. First, the fund’s participants are all
employees. Second, plaintiff “deals” with the employer. As noted above, one aspect of a Tafl-

Hartley Fund is that the fund is collectively bargained with each participating employer and

4 A pension benefit plan is defined in §3(2) of ERISA as a plan maintained by an employer
or employee orgunization that provides retitement income to employees, or the deferral of

income for periods extending to the termination of employment or beyond. 29 US.C.
§1002(2)(A).



the employer contributes to the fund. If the employer ceases payments, it is the fund’s duty to
collect the delinquent contributions. Thus, the fund does “deal” with the employer.® Third, the
fund concerns itself with the terms and condition of employment since it is responsible for the

management of employee funds and assets,

IV, American Greetings’ Notice of Joinder Does Not Represent the True
Interests of the Company or Its Shareholders

Plaintiff brought this derivative action for the benefit of American Greetin gs to redress
injuries suffered by the Company as a direct result of defendants’ violations of state law,
breaches of fiduciary duty, abuse of control, constructive fraud, gross mismanagement,
corporate waste and unjust enrichment, as well as the aiding and abetting thereof, by the
defendants. Plaintiff's claims arise from defendants’ alleged approval and acceptance of stock
options backdated in violation of the Company’s shareholder-approved stock option plans, See
Appeal, Ex. F, 1117-46, 59-91. The American Greetings’ directors named in the Complaint
{Appeal, Ex. F), knowingly accepted backdated stock options, three engaged in backdating
stock options, and all approved false and misleading SEC filings. Id., 4205. Plaintiff was
required to bring this action on behalf of the Company, because American Greetings’ current
Board of Directors (“Board”) would not institute this action against the Individual Defendants
because American Greetings' Board is beholden to many of the Individual Defendants and is
comprised of many of the Individual Defendants. That same Board, made up of many of the
Individual Defendants cannot now be deemed to represent the true interests of the Company

and shareholders since the current Board’s interests are aligned with the Individual
Defendants.

The Supreme Court in NLRB v. Cabot Carbon Co., 360 11.5. 203 (1959), defined “dealing
with” in broader terms than merely “collective bargaining.” Id.
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by Those Who Accepted and/or Granted Backdated Options

American Greetings Corp. Board of Directors as of Lawsuit Filing Dominated

Defenda | Boar | Accepted | Granted | Signed and/or | Granted Stock Options Insider
nt d Backdat | Backdat | Approved and/or Worked on Audit | Tradin
Director | Tenu | ed ed False & Committee in Relevant g
re Options | Options | Misleading Period Procee
SEC Filings in ds
Relevant
Period N
M. Weiss | 1971- v v (1993-2008) $5.7M
filing | M
I Weiss | 2003- | J (2003-2008) $3.9M
filing M
7. Weiss | 2003- i v (2003-2008) $3.9M
filing I M
Thomton | 2000- v ¥ (2000-2008) | Audit Commiitee:; $110K
tiling | 2000-2008
Hardin | 2004- v V v (2004-2008) | Comp. Committee: 2006-
filing 2008
Audit Committee:
S 2004-2005
Cowen | 1989- | ¥ [V(1993-2008) | Comp. Committee: <1993- | $530K
filing 2008
Audit Committee:
<1993-2008
Ratner | 2000- V A Y (2000-2008) | Comp. Committee: $115K
filing 2001-2006

Because of this inherent conflict of interest, this Court should not pay heed to American

Greetings’ Notice of Joinder.

Ultimately American Greetings and its shareholders will benefit from the successful

prosecution of this action. However, at this time, American Greetings is controlled by an

executive teamn and Board whose interests are contrary to any attempt at redress for the harms

caused to the Company by the Individual Defendants and as alleged in the Complaint. The

Individual Defendants who now control American Greetings are the same individuals who

allowed certain defendants to backdate stock options for their benefit to the detriment of the

Company. The members of American Greetings’ Board, the same individuals who authorized

the filing of the Notice of Joinder, have alteady demonstrated their unwillingness and/or

inability to act in compliance with their fiduciary obligations and/or to sue themselves and/or
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their fellow directors and allies in the top ranks of the corporation for the violations of law
complained of herein. See Y210(a). Thus, it is hard to imagine that that same Board has filed

the Notice of Joinder with the truc interests of the Company as opposed to the interests of the
defendants.

To be sure, until its Notice of Joinder, Nominal Defendant American Greetings had
placed “no dog in [any] fight.” Notice of Juinder at 3. For example, when the Individual
Defendants improperly removed this case to federal court, it was plaintiff who successtully
remanded the action back to state court where it properly belonged and where the action was
originally filed. Moreover, very recently, American Greetings was represented by the same
attorneys representing the Individual Defendants. American Greetings and the Board that
currently controls it, is controlled by the Individual Defendants and its interests currently lie

with the Individual Defendants ~ not with the Company or its sharcholders.

V. Conclusion

For the reasons stated herein, Defendants’ Appeal and Nominal Defendant American
Greetings” Natice of Joinder should be denied.
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The Bupreme Qonrt of Ghio

SUPREME COURT TASK FORCE ON
COMMERCIAL DOCKETS

MEMORANDUM

TO: Chief Justice Thomas J. Moyer
FROM; Members of the Task Force

DATE: March 10. 2008

RE: Interim Report and Proposed Temporary Rules of Superintendence

The Task Force on Commercial Dockets is submitting this interim report to
inform you on the Task Force's progress in develaping a pilot program to establish
commercial dockets in some of the Ohio courts of common pleas. We also request that
the attached Temporary Rules of Superintendence for Courts of Ohio be submitted to the
Justices of the Supreme Court for approval in order 1o move the pilot project into the
implementation phase.

The Task Force has met ten times. With the assistance of the Corporate Law
Center at the University of Cincinnati College of Law. our thinking has been informed by
a comprehensive review of what other states have done to create commercial dockets and
business courts. The Task Force has also developed five Work Groups that have
developed recommendations for discussion and approval by the Task Force.

The pilot project {described in more detail below) is designed to concentrate
commercial cases in front of a imited number of judges {“commercial docket udges”™).
This will enable the cominercial docket judges to develop: (1) greater expertise with
respect 1o case management of commercial disputes, (2) greater familiarity with the
relevant principles of law. and (3) a better undersianding of the business context for
commercial disputes. The Task Force also supports a consistent approach to commercial
docket cases in the courts that participate in the pilot project to promote efficiency and as
an aid 1o the commercial docket judges and 1o the parties before the court,

Based on the experience in other states, we believe the commercial docket will
expedite the resolution of commercial cascs. Resolving these cases more quickly and
cfficiently will require less of the court’s resources. Consequently, the commercial
docket should improve the administration of justice for all. An efficient process will also
improve Ohio’s business climate and promote economic growth,

The Task Force also proposes that the Supreme Courl post decisions and
dispositive orders of the commercial dockel judges on the Supreme Court’s website.
With a greater body of case law on commercial matters, lawyers can better advise their
¢lients in planning business transactions and in evaluating alternate courses of conduct,

EXHIBIT A



Subject to comments from and revisions by the Justices of the Supreme Court. the
Task Force proposes the following:

The Task Force will coordinate with the Administrative Judge and’or
Presiding Judge and present the pilot project to the judges in Cayahoga.
Franklin, Hamilton. Lucas and Montgomery counties. If the court agrees
10 participate in the pilot project. the Task Force would ask for volunteers
from the judges 10 serve as commercial docket judges. The number of
commercial docket judges in each county necds to permit concentration of
the commercial cases to allow expertise to develop, without overburdening
a single judge and creating a bottleneck, The Chief Justice would
designate the commercial docket judges based on the recommendation of
the Task Force. This is deseribed in proposed Sup. R. Temp. 2(B).

The cases accepted into the commercial docket would be disputes relating
10 business entities and disputes between businesses. This is set forth in
proposed Sup. R, Temp. 3(A). Under Sup. R. Temp. 3(B). other cases -
including those involving consumers, labor organizatians. and residential
foreclosures, and cases in which the government is a party - would not be
eligible for the commercial docket.

Procedurally, the attorney filing a case that falls under the scope of the
commercial docket would include a motion for the transfer of the case to
the commercial dockel when the case is filed (See Annexes B and C for
sample plaintiff and defendant motions and Annex D for a sample court
order). If the attorney does not file a motion for transfer of the case to the
commercial docket, any other party in the case would file a motion for
transfer with its first responsive pleading or upon its initial appearance.
whichever oceurs first. If no party files a motion for transfer of the case to
the commercial docket, the judge to whom the case is asstgned must ask
the Adminisirative Judge to transfer the case to the commercial docket. If
a case is improperly assigned, the commercial docket judge can remove
the case from the commercial docket, An order of the Administrative
Judge as to the transfer of the case would not be subject to review or
appeal. This is set cut in proposed Sup. K. Temp. 4.

For each commercial docket case transferred to a commercial docket
judge, that judge would request that the Administrative Judge transfer a
case from the civil docket of the commercial docket judge. There would
be no change in assignments for criminal cases. This is sel out in
proposed Sup. R. Temp. 4(E).

Opinions and dispositive orders rendered in commercial docket cases
would be published on the Supreme Court’s website. This is stated in
proposed Sup. R. Temp. 9.

The Task Force also believes that a rule similar to the Federal rule
allowing the use of special masters would be an aid to commercial docket
Judges in resolving some commercial docket cases. This is set out in
proposed Sup. R. Temp. 5.
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While we recognize some additional administrative burden for the recordkeeping
associated with the commercial docket in the participating counties. and some cost for
publication of decisions and orders of the commercial docket judges on the Supreme
Court's website. we do not believe additional resources will be neeessary {0 implement
the pilol project.

The Task Force expects to stay in contact with the pilat project courts and
commercial docket judges to learn if there are aspects of the pilot project that should be
revised or adjusted to make the commercial docket better achieve its objectives. whether
in the pilot project phase or as part of a broader initiative that the Supreme Court may
undertake.  If the Supreme Court identifies aspects of the pilot project that deserve
particular focus in operation and evaluation, we would appreciate those suggestions, We
hope not to burden the Supreme Court with further requests. but even in the pilot phase

there may be sotne adjustments that may require that the Supreme Court modify the
temporary rules.

Once there is a preliminary selection of potential commercial docket judges in the
participating countics. the Task Force would present an orientation and training seminar
for those judges (See proposed Sup. R, Temp. 2(BY2)). In addition, with the assistance
of the Ohio State Bar Association and the Supreme Court of Ohjo Judicial College, the

program would include CLE presentations providing an overview of Qhio commercial
and business laws.

The Task Force has developed a template for a case management order, The Task
Force will ask for sugpestions from the commercial docket Jjudges participating in the
pilot project for revisions o the template and will encourage the judges to adopt a
consistent approach to case management for commercial docket cases in all the pilot
project courts (See proposed Sup. R. Temp, 6).

The Task Force is well aware that a report on the pilot project is due to the Court
in mid-2009, and we are working to implement the pilot project in mid-2008.
Accordingly, the Task Force respectfully requests that the Temporary Rules of
Superintendence attached as Annex A be submitied o the Justices of the Supreme Courl
for approval in order to initiate the pilot project,

Respectfully submitied.

Honorable John P, Bessey, Co-Chair
Patrick F. Fischer, Co-Chair
Honorable Reeve W, Kelsey
James Kennedy

Honorable William A, Klat
Harry Mercer

Scott North

Robert G. Palmer

Jeanne M. Rickert

Fack Stith

Adrian Thompson
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Case Docket Page 1 of 6

DOCKET INFORMATION

Case Number: CV-09-687985

Case Title; ELECTRICAL WORKERS PENSION FUND LOCAL 103 LB.E.W. vs. MORRY WEISS ET
AL

Image Viewer: AlternatIFF

DOCKET INFORMATION

Date Side Type Description image

03/29/2010 D7 SR CERTIFIED MAIL. NUMBER 13515429 ADDRESSED TO JERRY SUE
THORNTON(D7) NOT RETURNED BY THE U.8. POSTAL SERVICE
AFTER 60 DAYS. NOTICE MAILED TO PLAINTIFF{S} ATTORNEY.

03/26/2010 P1 OT P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 LB.EW
NOTICE OF FIRM NAME CHANGE. MICHAEL GHOZLAND 88004057

03/25/2010 NPJA JE  UPON REVIEW BY ADMINISTRATIVE JUDGE OF DEFTS' APPEAL OF
JUDGE CORRIGAN'S 3/5/10 ORDER DENYING DEFTS' MOTION TO
TRANSFER TO CGOMMERCIAL DOCKET, THE COURT FINDS DEFTS'
APPEAL IS WITHOUT MERIT AND JUDGE CORRIGAN'S ORDER 5
SUSTAINED. CLCAH 03/25/2010 NOTICE ISSUED

03/25%/2010 NfA JE  CAPTIONED CASE BEING REMANDED TO THE COURT OF COMMON
PLEAS BY ORDER OF THE UNITED STATES DISTRICT COURT; THIS
MATTER IS HEREBY RETURNED TO THE DOCKET OF JUDGE PETER
J CORRIGAN (344) FOR FURTHER PROCEEDINGS ACCORDING TO
LAW. ADMINISTRATIVE JUDGE NANCY A. FUERST CLCAH 03/25/2010
NOTICE ISSUED

03/23/2010 N/A JE  DATE 03/22/2010 (NUNC PRO TUNC ENTRY AS OF & FOR 03/19/2010)
DEFENDANT AMERICAN GREETINGS AND INDIVIDUAL
DEFENDANTS' MOTION FOR LEAVE TO RESPOND TO THE
COMPLAINT 1S UNOPPOSED AND GRANTED. RESPONSE DUE ON
OR BEFORE 4/12/10. CLPAL 03/22/2010 NOTICE ISSUED

03/19/2010 N/A JE  DEFENDANT AMERICAN GREETINGS CORPORATION'S UNOPPOSED
MOTION FOR EXTENSION OF TiME TO RESPOND TO PLAINTIFF'S 5
COMPLAINT IS GRANTED, DEFENDANT'S ANSWER [S DUE ON OR
BEFORE 4/12/10. CLPAL 03/17/2010 NOTICE ISSUED

03/18/2010 P1 MO P1ELECTRICAL WORKERS PENSION FUND LOCAL 103 1L.B.E.W
MOTION TQO ADMIT MICHAEL GHOZLAND PRQ HAC VICE JACK
LANDSKRONER 0059227

03/18/2010 P1 MO P1ELECTRICAL WORKERS FENSION FUND LOCAL 103 LB.EW
MOTION TO ADMIT JAMES 1. JACONETTE PRO HAC VICE JACK
LANDSKRONER 0059227

03/15/2010 D11 MO D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION UNOPPOSED MOTION FOR EXTENSION OF TIME TO
RESPOND TO PLTF'S COMPLAINT JOHN D PARKER 0025770
03/19/2010 - GRANTED

03M5/2010 0 MO DEFENDANT{S)} MORRY WEISS(D1), JEFFREY WEISS({D2), ZEV

http://cpdocket.cp.cuyahogacounty.us/p_CV_Docket.aspx?isprint=Y 3/3172010
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03/12/2010 N/A

03/12/2010 D11

03/12/2010 P1

03/10/2010 D11

03/10/2010 D

03/08/2010 D11

03/05/2010 N/A

03/04/2010 N/A

03/03/2010 P1

03/02/2010 D

MO

oT

OoT

oT

oT

oT

oT

MO
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WEISS (D3), SCOTT . COWEN(D4}, JOSEPH 8. HARDIN JR(DS),
CHARLES A. RATNER(DG), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(DS8), STEPHEN R, HARDIS(D®) and HARRIET MOUCHLY-
WEISS(D10) UNOPPOSED MOTION FOR EXTENSION OF TIME TO
MOVE, PLEAD, OR OTHERWISE RESPOND TO PTLF'S . COMPLAINT
JOSEPH RODGERS 0069783

INDIVIDUAL DEFENDANTS' MOTION FOR LEAVE TO FILE INSTANTER
A REPLY IN SUPPORT OF APPEAL OF ORDER DENYING MOTION TO
TRANSFER TO COMMERCIAL DOCKET...... (W)....... JOSEPH
RODGERS (0069783)

D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPCORATION NOTICE OF JOINDER..... JOHN D PARKER 0025770

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 LB.EW
BRIEF IN OPP. TO DEFTS' APPEAL OF ORDER DENYING MOTION TO
TRANSFER TO COMMERCIAL DOCKET.....{(W)........ DREW LEGANDO
0084209

D11 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION NOTICE OF JOINDER IN THE INDIVIDUAL DEFTS'
APPEAL OF ORDER DENYING MOTION TO TRANSFER TO
COMMERCIAL DOCKET. LORA M REECE 0075593

DEFENDANT{S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3}, SCOTT S. COWEN(P4), JOSEPH 8. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B,
CIPOLLONE(DS), STEPHEN R. HARDIS{D®2) and HARRIET MOUCHLY-
WEISS(D10) APPEAL OF ORDER DENYING MOTION TO TRANSFER
TO COMMERCIAL DOCKET (ORAL ARGUMENT REQUESTELD).
FREDERICK R NANCE 0008988

D11 AMERICAN GREETINGS CORPORATION AN CHIO
CORPUORATION NQTICE OF APPEARANCE. JOHN D PARKER 0025770

DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(D6), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(D8), STEPHEN R. HARDIS(D9), HARRIET MOUCHLY- ‘
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D11) MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET FREDERICK R NANGE 0008988, FILED
03/02/2010, IS DENIED. CLPAL 03/04/2010 NOTICE ISSUED

DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION TO
TRANSFER CASE TO THE COMMERICAL DOCKET .......
(W).......JOSEPH P. RODGERS 0069783

P1 ELECTRICAL WORKERS PENSION FUND LOCAL 103 1.B.EW
OPPOSTITION TO DEFTS MOTION TO TRANSFER CASE TO THE
COMMERCIAL DOCKET (W). JACGK LANDSKRONER 0059227

DEFENDANT(S) MORRY WEISS(D1), JEFFREY WEISS(D2), ZEV
WEISS (D3), SCOTT S. COWEN(D4), JOSEPH S. HARDIN JR(D5),
CHARLES A. RATNER(DS), JERRY SUE THORNTON(D7), JOSEPH B.
CIPOLLONE(DS), STEPHEN R. HARDIS(DS), HARRIET MOUCHLY-
WEISS(D10) and AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION(D11) MOTION TO TRANSFER CASE TO THE

htip://epdocket.cp.cuyahogacounty.us/p_CV_Docket.aspx?isprint=Y 3/31/2010
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03/01/2010 N/A OT

10/21/2009 P1

08/28/2000 D9
08/28/2008 D9
08/28/2009 D5
08/28/2008 D5

Cs

SF
SF
SF
SF

08/28/2009 D11 $%

08/26/2009 D5

07/21/2000 D9

55

§$

07/10/2008 N/A CS

05/19/2009 D1

oT

04/23/2009 N/A  JE

04/17/2008 D1

EV
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COMMERCIAL DOCKET FREDERICK R NANCE 00089888 03/05/2010 -
DENIED

CASE AND FILE REMANDED BACK TO COURT OF COMMON PLEAS
FROM U.S. DISTRICT COURT, NORTHERN DIST. OF OHIO.... USDC
NO. 1:08CV875

REFUND CASE COST DEPOSIT TO
LANDSKRONER,GRIECO MADDEN,LTD

DEPQOSIT AMOUNT PAID STEPHEN R HARDIS

DEPOSIT REQUIRED FOR REFUND $18.21 STEPHEN R HARDIS
DEPOSIT AMOUNT PAID JOSPEH & HARDIN JR.

DEPOSIT REQUIRED FOR REFUND $18.21 JOSPEH 3 HARDIN JR.

PAYMENT ON ACCOUNT MADE ON BEHALF OF WEISS/JEFFREY/ IN
THE AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF
OF COWEN/SCOTT/S. IN THE AMOUNT OF $18.21 PAYMENT ON
ACCOUNT MADE ON BEHALF OF RATNER/CHARLES/A. IN THE
AMOUNT OF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF OF
THORNTON/JERRY/SUE IN THE AMOUNT OF $18.21 PAYMENT ON
ACCOUNT MADE ON BEHALF OF CIPOLLONE/JOSEPH/B. IN THE
AMOUNT QOF $18.21 PAYMENT ON ACCOUNT MADE ON BEHALF OF
MOUCHLY-WEISS/HARRIET/ IN THE AMOUNT OF $18.21 PAYMENT
ON ACCOUNT MADE ON BEHALF OF AMERICAN GREETINGS
CORPORATION AN OHIO CORPORATION IN THE AMOUNT OF $18.32

PAYMENT ON ACCOUNT MADE ON BEHALF OF HARDIN
JRIJOSEPH/S, IN THE AMOUNT OF $18.21

PAYMENT ON ACCOUNT MADE ON BEHALF OF HARDIS/STEPHEN/R.
IN THE AMOUNT OF $18.21

COURT COST ASSESSED JEFFREY WEISS BILL AMOUNT 18.21 PAID
AMOUNT 0 AMOUNT DUE 18.21 SCOTT 8. COWEN BILL AMOUNT
18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 JOSEPH S. HARDIN JR
BILL AMOUNT 18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 CHARLES
A. RATNER BILL AMOUNT 18.21 PAID AMOUNT 0 AMGUNT DUE 18.21
JERRY SUE THORNTON BILL AMOUNT 18.21 PAID AMOUNT 0
AMOUNT DUE 18.21 JOSEPH B. CIPOLLONE BILL AMOUNT 18.21
PAID AMOUNT 0 AMOUNT DUE 18.21 STEPHEN R. HARDIS BILL
AMOUNT 18.21 PAID AMOUNT 0 AMOUNT DUE 18.21 HARRIET
MOUCHLY-WEISS BILL AMOUNT 18.21 PAID AMOUNT 0 AMOUNT
DUE 18.21 AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION BILL AMOUNT 18.32 PAID AMOUNT 0 AMOUNT DUE
18.32

05/19/09: CASE REMOVED TO U.S, DISTRICT COURT, CASE NUMBER
1:09-CV-00875, PER JOURNAL ENTRY DATED 04/23/09.....

PURSUANT TO THE NOTICE OF REMOVAL, THE CASE IS REMOVED

TO THE UNITED STATES DISTRICT COURT FOR THE NORTHERN :
DISTRICT OF OHIQ, COURT COST ASSESSED TO THE DEFENDANT
(5). CLPAL 04/21/2009 NOTICE ISSUED

NOTICE OF REMOVAL FILED BY DEFTS. ORIGINAL SENT TO JUDGE
PETER CORRIGAN 0420:09. FREDERICK R. NANCE, JOSEPH C.

http://cpdocket.cp.cuyahogacounty.us/p. CV_Docket.aspx?isprint=Y 3/31/2010
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04/08/2008 D1

04/01/2009 D4

04/01/2008 D11

04/01/72008 D10

03/31/2009 D5

03/26/2008 D7

03/24/2009 D11

03/24/2000 D2

03/24/2009 D6

03/24/2009 D1

03/24/2009 D9

03/2472008 D8

03/24/2009 D3

(43/23/2009 D7

SR

SR

SR

SR

5R

SR

SR

5R

SR

SR

SR

SR

SR
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WEINSTEI , JOSEPH P. RODGERS AND CHAUNDRA C. KING (216)
479-8500.. FREPERICK R NANCE (0008988)

CERTIFIED MAIL RECEIPT NO. 13515426 RETURNED BY U.5. MAIL
DEPARTMENT 04/07/2008 WEISS/MORRY/ MAIL RECEIVED BY
ADDRESSEE 04/03/2009.

CERTIFIED MAIL RECEIPT NO, 13515427 RETURNED BY U.S. MAIL
DEPARTMENT 04/01/20090 COWEN/SCOTT/S. MAIL RECEIVED AT
ADDRESS 03/29/2009 SIGNED BY OTHER.

CERTIFIED MAIL RECEIPT NO. 13515431 RETURNED BY .5, MAIL
DEPARTMENT 03/30/2009 AMERICAMN GREETINGS CORPORATION
AN OHIC CORPORATION MAIL RECEIVED AT ADDRESS 03/27/2009
SIGNED BY OTHER,

CERTIFIED MAIL RECEIPT NO. 13515430 RETURNED BY U.5. MAIL
DEPARTMENT 03/30/2008 MOUCHLY-WEISS/HARRIET/ MAIL
RECEIVED AT ADDRESS 03/30/2009 SIGNED BY OTHER.

CERTIFIED MAIL RECEIPT NO. 13515428 RETURNED BY U.S. MAIL
DEPARTMENT 03/31/2000 HARDIN JR/JOSEPH/S. MAIL RECEIVED BY
ADDRESSEE 03/27/2009.

13515418 ON 03/25/2009 | SERVED THE WITHIN NAMED
THORNTON/JERRY/SUE BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.8.

13515421 ON 03/23/2009 1 SERVED THE WITHIN NAMED AMERICAN
GREETINGS CORPORATION AN OHIQ CORPORATION BY SERVING A
TRUE AND CERTIFIED COPY THEREOF WITH ALL THE
ENDORSEMENTS THEREON. S.P.S.

13515415 ON 03/22/2009 | SERVED THE WITHIN NAMED
WEISS/JEFFREY/ BY SERVING A TRUE AND CERTIFIED COPY
THEREQCF WITH ALL THE ENDORSEMENTS THEREON. 5.P.5.

13515417 ON 03/22/2009 | SERVED THE WITHIN NAMED
RATNER/CHARLES/A. BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THERECN. S.P.S.

13515414 ON 03/22/2009 | SERVED THE WITHIN NAMED
WEISS/MORRY/ BY SERVING A TRUE AND CERTIFIED COPY
THEREOF WITH ALL THE ENDORSEMENTS THEREON. S.P.S.

13515420 ON 03/22/2009 1 SERVED THE WITHIN NAMED
HARDIS/STEPHEN/R, BY SERVING A TRUE AND CERTIFIED COPY
THEREQF WITH ALL THE ENDORSEMENTS THEREON. 5.P.8.

13515419 ON 03/22/2009 { SERVED THE WITHIN NAMED
CIPOLLONE/JOSEPH/B, BY SERVING A TRUE AND CERTIFIED COPY
THEREQF WITH ALL THE ENDORSEMENTS THEREON. S.P.5.

13515416 ON 03/22/2009 | SERVED THE WITHIN NAMED WEISS /ZEV/
BY SERVING A TRUE AND CERTIFIED COPY THEREOF WITH ALL
THE ENDORSEMENTS THEREON. 8.P.8.

SUMS COMPLAINT(13515429) SENT BY CERTIFIED MAIL. TO: JERRY
SUE THORNTON 201 NORTH WESTSHORE DRIVE APT 2002
CHICAGO, IL 60601-0000

http://cpdocket.cp.cuyahogacounty.us/p_CV_Docket.aspx?isprint=Y 3/31/2010
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SUMS COMPLAINT(13515428) SENT 8Y CERTIFIED MAIL. TO:
JOSEPH S. HARDIN JR 820 PICACHO LANE MONTECITO, CA 93108-
0000

SUMS COMPLAINT(13515427) SENT BY CERTIFIED MAIL. TO: SCOTT
S. COWEN 2 AUDOBON PLACE #8011 NEW ORLEANS, LA 70118-0600

SUMS COMPLAINT(13515426) SENT BY CERTIFIED MAIL. TO: MORRY
WEISS 3164 MIRO DRIVE NORTH PALM BEACH GARDENS, FL 33410-
0000

SUMS COMPLAINT(13515431) SENT BY CERTIFIED MAIL. TO:
AMERICAN GREETINGS CORPORATION AN OHIO CORPORATION
C/O CSC LAWYERS INCORPORATION SERV REG AGT. 50 WEST
BROAD ST STE 1800 COLUMBUS, OH 43215-0000

SUMS COMPLAINT(13515430) SENT BY CERTIFIED MAIL. TO:
HARRIET MOUCHLY-WEISS 415 EAST 52N STREET APT 94 NEW
YORK, NY 10022-0000

SUMS COMPLAINT(13515421) SENT BY SPECIAL PROCESS SERVER.
TO: AMERICAN GREETINGS CORPORATION AN OHIO
CORPORATION ONE AMERICAN ROAD CLEVELAND, OH 44144-0000

SUMS COMPLAINT(13515420) SENT BY SPECIAL PROCESS SERVER.
TO: STEPHEN R. HARDIS 52 WYCHWOOD DRIVE CHAGRIN FALLS,
OH 44022-0000

SUMS COMPLAINT(13515419) SENT BY SPECIAL PROCESS SERVER.
TO:; JOSEPH B. CIPOLLONE 10740 SHERWOOD TRAIL NORTH
ROYALTON, OH 44133-0000

SUMS COMPLAINT(13515418) SENT BY SPECIAL PROCESS SERVER.
TO: JERRY SUE THORNTON 40 FAIRWAY TRAIL CHAGRIN FALLS, OH
44022-0000

SUMS COMPLAINT(13515417) SENT BY SPECIAL PROCESS SERVER,
TO: CHARLES A, RATNER 26980 SOUTH PARK BOULEVARD SHAKER
HEIGHTS, OH 44120-0000

SUMS COMPLAINT(13515416) SENT BY SPECIAL PROCESS SERVER.
TO: ZEV WEISS 2420 BUCKHURST DRIVE BEACHWOOQOD, OH 44122-
0000

SUMS COMPLAINT{13515415) SENT BY SPECIAL PROCESS SERVER.
TO: JEFFREY WEISS 23501 RANCH ROAD BEACHWOOD, OH 44122
0000

SUMS COMPLAINT(13515414) SENT BY SPECIAL PROCESS SERVER.
TO: MORRY WEISS 4500 UNIVERSITY PARKWAY UNIVERSITY HTS,
OH 44118-0000

COMPLAINT WITH JURY DEMAND FILED. SERVICE REQUEST -
SUMMONS BY CERTIFIED MAIL AND PROCESS SERVER TO THE
DEFENDANT(S)..

WRIT FEE
WRIT FEE
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I

i

3/31/2010



Casec Docket

03/20/2009 D7
03/20/2009 D5
03/20/2009 D4
03/20/2009 D1
03/20/2009 D11
053/20/2009 D9
03/20/2009 D8
0372072009 D7
03/20/2008 D6
03/2(+/2008 D3
03/20/2009 D2
03/20/20009 D1
03/20/2009 N/A
03/20/2008 P1
03/20/2009 P1
03/20/2009 P1
03/20/2009 P1
03/20/2009 P1
03/20/2009 P1
03/20/2009 P1
03/20/2008 N/A

CS
Cs
CS
cs
Cs
Cs
Cs

SF
SF

©® PROWARE 1897-2010

WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE
WRIT FEE

JUDGE PETER J CORRIGAN ASSIGNED (RANDOM)
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IN THLE COURT OF COMMON PLEAS
CUYATIOGA COUNTY, OHIO
ELECTRICAL WORKERS PENSION CASE NO: CV 09-687985
FUND LOCAL 103 LB.E.W., derivatively
on behall of AMERICAN GREETINGS
CORPORATION,

JUDGE PETER J. CORRIGAN

ADMINISTRATIVE AND PRESIDING
Plamtiff, JUDGE NANCY A, FUERST
V.

)

)

}

)

)

)

)

)

)
MORRY WEISS, JUFFREY WEISS, ZEV }
WEISS, SCOTT 8. COWEN, JOSEPH 8, )
HARDIN, IR, CHARLES A RATNER, )
JERRY SUE THORNTON, JOSEPH B. )
CIPOLLONE, STEPHEN R, HARDIS, and )
HARRIET MOUCHLY-WEISS, )
)

)

)

)

)

)

)

)

)

Defendants,
~and—

AMERICAN GREETINGS
CORPORATION,

Nominal Defendant,

INDIVIDUAL DEFENDANTS MOTION FOR LEAVE
TO FILE INSTANTER A REPLY IN SUPPORT OF APPEAL OF ORDER
DENYING MOTION TO TRANSFER TO COMMERCIAL DOCKET

Individual Defendants respectfully request feave to file instanter the attached brief reply
(little more than one page) in further support of their Appeal of Judge Corrigan’s Order Denying

Defendant’s Motion to Transter to Commercial DDocket.



REPLY IN FURTHER SUPPORT OF APPEAL OF ORDER
DENYING MOTION TO TRANSFER TO COMMERCIAL DOCKET

In its Opposition, the Pension Fund concedes that (1) derivative actions like this one must
he transferred to the Commereial Docket, and (2) its self-proclaimed description as a “labor
organization” has nothing whatsoever to do with the claims it purports to bring on behalf of
American Greetings. Notwithstanding, the Pension Fund continues to insist that this case cannot
be transferred based on its unsupported and sell-serving assertion in this case—-as opposed 1o the
other cases in which it admitted that it was a sophisticated pension fund—that it is o “labor
organization,” (Opp’n at 2-4.) The Pension Fund’s argument is meritless.

The Pension Fund does not dispute that if a lawsuit identical to this one were filed by an
individual sharcholder or institutional investor, the Temporary Rules would require transtfer. But
because it was filed by a shareholder now calling itself a “labor organization,” transfer is
forbidden. That makes no sense. Transfer to the commercial docket should not boil down to the
caption of a complaint, but instead on the essence of the claim. That is what the Supreme Court
envisioned; that is the only fair reading of the applicable Temperary Rules.

Equally meritless is the Pension Fund’s attempt to portray itself as a “labor organization”
in the first place. Even if an NLRA definition applied, the Pension Fund cannot seriously claim
that it concerns itself with the “terms and conditions of employment” as that phrase is commonly
understood.  (Opp’n at 6). Likewise, although the Pension Fund also claims that it is
“collectively bargained with cach participating employer” and manages the assefs in the fund’
(Opp’n at 5-6), that argument mischaracterizes the respective roles of a labor upion and a
pension fund. A pension fund has no role in the collective bargaining process: a pension fund is

the resudr of the collective bargaining process and merely administers the distribution of benefits

' Individual Defendants do not concede the propriety of using the definition of “labor
organization” from the NLRA or the Pension Fund’s characterization of the law related thereto.



obtained through that process by a union. Indeed, the cqual representation of management and
tabor on the hoard oversceing the Pension Fund both render impossible any role for the Pension
fund in collective bargaining and demonstrates that the Pension Fund ig-got a Jab0y organization.

Dated: March 12, 2010

Iredericki K. Nance (0008988)
Jnanceidgsd.com
.!oscphﬁ.gWeinstein (0023504)
Jweinsteinf@ssd.com

Joseph P. Rodgers (0069783)
. jrngem{Ei),s:s'd. Com

fundrd King (0078419)

SQYNJRE, SANDERS & DEMPSEY L.L.P.
4900 Key Tower

127 Public Square

Cleveland, OH 44114-1304

216.479.8500 (phone)

216.479.8780 (fax)

OF COUNSEL:

David I1. Kistenbroker

david. kistenbroker@kattenlaw.con

Carl E. Volz

carl volz@kattenlaw.com

KATTEN MUCHIN ROSENMAN LLP
525 West Monroe Street

Chicago, IL 60661-3693

312.902.5362 (phone)

Richard H. Zelichov

richard zelichovi@kattenlaw. com
KATTEN MUCHIN ROSENMAN LLP
2029 Century Park East, Suite 2600

Los Angeles, CA 90067-3012
310.788.4680 (phone)

ATTORNEYS I'OR THE INDIVIDUAL
DEFENDANTS



CERTIFICATE OF SERVICE

| certify that a true and accurate copy of the INDIVIDUAL DEFENDANTS® MOTION
FOR LEAVE TO FILE INSTANTER A REPLY IN SUPPORT OF APPEAL OF ORDER
DENYING MOTION TOQ TRANSFER TO COMMERCIAL DOCKET was served by
REGULAR U.S. MAIL and E-MAIL this 12th day of March 2010 upon:

Jack Landskroner, 1isq.
1360 West %ih Street

Suite 200

Cleveland, OH 44113-0000

Darren J. Robbins, Esq.

Travis E. Downs 111, ¥sq.

James L Jaconette, Esq.

COUGHILIN STOIA GELLER
RUDMAN & ROBBINS LLP

655 West Broadway, Suile 1900

San Diege, CA 92101

ATTORNEYS FOR PLAINTIFF

John D, Parker, Esq.

Lora M. Reece, Esq.

Baker & Hostetler LLP
3200 National City Center
1900 Last Ninth Street
Cleveland, OH 44114-3485

ATTORNEYS FOR NOMINAL DEFENDANT ?‘f
AMERICAN GREETINGS CORPORATION i

CHI01 30383416 201635 GO0
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