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IHY THES GASE 19 A CANE OF SHEAT PUBLID 20 GFRERRL
THTEHEST AND INUGLVES & SUBSBTANTIAL CONSTITUTIOMAL DIRSTINN

Thie oass Je quite wvmoasusl sg 8% S ons whereln sn older  beother
"aanfreses? 30 3 string oFf eobbosiss e did oot commdt i ander 4 peotost bie
youngee beother. This is oot an uvocteson svent ia bistewy, os olduz bhostheos
hove protocisd yeungss beothere slpon $ime lomaneelal, (%7 sw owy brothows
Kesper.') Thes poifss ko dhe epesilsst wes sed guliliy but soospdod bis
eonfesaion anyusy .

The Polinge end the Hemildon Ceeoty Prossoutsr hod DN Svidsess cellactsd g%
s {(2) of dhe buslnsesce thet wers ellegedly robbsd by $he Defasdant, svidsnos
ubiied fid net esteh the Dofandent . Neverthsloes, ths Peasaseoutor conbinusd s and
procaeutad the ocues. Almset nothing alse shout the Defendent's "oowfaosliont
matohed dhe svideses Pollios ke e b toue frow the ozine sesess. The
Proageutor ko thed epveesl of Hm ervimss by defendent oonfosesd fe, 1% wmadd
have basy dopousible Ter his fo commid, There wee Jaoondesvariebls ores? bBe wes
siasahmes 9t bhe ting.

1% would spposer fhe dhe Hemilteon Doundty Pressouitar, S ovder o gt 8
canviction, will de vhetavar neogesery, sven 5f 12 smoepe convictipg sa ioaonuny
pnrasn. I This cass 47 Jid oot mebiar wubsiber ithe defendgnd wex gullly ap net,

Ly

the faot wse bz confaused fo the oolme, sad 4oy seuld capviotd Bie oF the aoline.
Moz mene sesned tw be Anterosded e wbed the trudh was, 511 3ot sozaad lwpasient
£z the Prossouloyr wap the fee? thet the Defendent Cenfoessd o dhe orise. He
eauid hewn alen contoessd W0 shwsiing Peasidont Kenanwdy, bed we joue dthot fmp'd
rug. Ths botlem ling herg fg, thy prossoubor wss copeeraed wlih audibing ales
hu? winping, with focking snothar akin $o the well. With ke heln of as unoering
Jutign, et iz sxenily vhet this prowsouine did. And why red, wbel of the Jjodges

preziding Sver oRsn ood are od-pesaacubors, whe oomg to dhe basch wlth the some

shiinnie we thy promgoulore now puehing cosss thraugh the oouste,

(1)



The Prassoutor’s metde should be, "ooaviad them all, int the sopemie oousd
serd Bham oul. " The Uourd ebould net atesed for Shis type of justics, the ceevicd
whem all stiitude, -Ghotoun conviotieons, -« 1% should soospt this nwan, s sed
B olosr mossege to the courds in dhs Flest District and the Pressculer’s In
Hernllton Oousty, Ohis. Thay ohould he eodopsd 2o cefeein Ffrowm this typm af
prassevtioss, e 4% iz so fosull %o the Smevicen cvelsm of dupieprudenss, e 8
alep i tho faos to the suthoes of the Unlted Stetes end Ohile Conptitudizas,

ATATEMENT OF DARE AND FADTS

DuPandent wes adbopnsd whily deiving 2 vehicle uhich bed hess conneated 90 =
pobbory of Keoper'te dn the Komeosd Towne Senter in Diecionstd, Nkic,

R May 74, 2008, he wsz teken te the Hepilton Coundy Shordffls Petend
Heeduqueetese, vheee he wes plased in sn inteersmoadion room esd queotlonsd by
ralaye of officers Fesm moldipls Juvlediceiome shoud o zerlss of robboriss
Bhrpughant the Clandanadl arse. (Tp. 5412). Suwe thees (2) bouen Seter o topod
rmickorant wae node fn which Bhe Deferdent dotedled Biz fovelvemsn® widh hia
heothse Dzokiel fn & smbse of offeaese. AT some polind befaee the Zaping, his
yourger brother Nephitald, the sunee of the oo wae hrought in, Although OFFicurs
deniad threstening 0 cherxge Naphiell 17 the Defendunt did med confous, Hephiald
wes relsssed wlithsut oherogse sooe the Dofemdont nods s Saond adobommmed,

At tpdmd, the State peonanted witnosezs end senurity oseers vidsstess ¥rom
soch of ihe loeatlone sobbed. The viden e fhe feetineny ofisn condeeniciad the
Dafuerigntis feped sossunt o ths corfess, end his desoeliptien af olobhing,
mathads ond conversatiome. Nepe of the witnesses could poelitively idensidy
defandsn® beoouss the pabbers feses wers slusya ooveved, The arly nhysies?
@viﬁ@%g% rempvnmad with Sdentificetion podtont sl vers aurginel plaves, saoevered
Tron twn Loosiione, DNA en tho gloves sxcluded the Dafendent 4n hoth osses. (To.

BY7-18Y
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Dafendant woes chavgad with sve (1) eouend off Kidoeppling, nine (5) oounts of

]

igs, snd Nime (9) coundks of Rebbsoy in

Aggraveted Rehbory, =211 Fired Dogros fels

e Sacsad Dogess. (Td 1 Isndictmest). The Defesdent filed & pre-brisl moblion oo

supnress an Nevembar 209th, 2008, aend Defandend wvent $o friasl, sod wse Found

e

guilty mn Deoembazye ted, 2008, and santenosd 9 & bzem I prison ef Forty thess

]

(£3) ymors on ell the chergse, exespk for the Kidezppieg and one count of
Agpraveted R@§hﬁgys witdoh he wse ascoultisd of commlthimg.

Ha filed 2 timsly asppaal to the First Distrlet Court of Anpsale, snd ths
posn wen remendsd o e issue of dhe B.8. Gun. The Geurd g@wﬁéﬁ*%ﬁ&ﬁﬂ Tha
Appellent €9 24 yesrs. The Appellent then cought lesve of $the Dourd o filg o
delayad appael, dus o the Tact hg wmiseed The Filing deodline. He misssd tha
deadlise bacavss ke wss helng held 4a the County Jeil, and wes beming »wa-
sgrtancerd . The Cauert grented lsove 2o Fils ¢he dedayed spposl, amd $his sppeeld

ront Tellows.

PROPOSIVION OF LAW BUMBER OME:
DEFENDANT WAS DENTED THE EFFECTIVE ASSISTANCE NF COUNSEL .

YSSUE PRESENTED FOR REVIEW:
A.) Counsel wes ineffactive Ffor foilisg 4o sbhised o, gz countar, teetingny
by Defective Piichferd thet 0.8, Gun cen opues deadl AF dhey uss CO,, a2 A7
ey mee hosvy enough Bs use es o2 hludgses, whea dthors wse no avidetos that
e gqun It gue on deed G0., waes nede af nekzl, or wes avegr uasd o
Iotendsd for vae se 8 bhlodozon,
B.) Counssl was ipaffoctiva for failing 4o object fe & jury instruction
thet Implisg The BB Gun usad by the Defendent wes, by smebuzs g dendly

WEBRDIET .
G.) Ceunsel wesn Inasffective Tor Ffeiling 4o argus for verdicts of scquibisl
g =211 sgovevetsd sobbery counds, besad on the fsilure of the stels 09

prassnt any svidence fhat the BB Gun uwssd In the offanss was cepsbls of
causlng death.

(ARGUED TOBETHER)
Defurminn: sspnsda the argunsnt veiosd in Prepsaidisn of Law Numbesr NDne (1) s 4

eoebated harg in Full, Teisl Counesl failed 48 ohject fop the dsetimeny of
Datantive Piichfesd, sven thoeugh 4% wee clser thal he wes not fostifying Troom
personsl knowledgw or obezpvebieon of the wespon invelved in theoe ossse. Counoald
fuiled €0 oopss geaning the wlitnsse on this pelint, or fo chellenge his tootineny

in any wWay.
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This ansunt o w punceselon of the 0Fflose s Opdnton sboeud dhe dendly

aekurs of BB Ouns in wi. Lmmsal rsissd oo ebisolios o the  jusy

Lo whiel aely siresgthoned the oconemasien, ooy did be sove for e
vagdiot of esqudtisl or spgus 90 the jJupy thet the Stedn's proa? follsd in thie
HEHE .

Thiz failurs on ¥ perd of defimes ceynsgd do Ieterpoes an abjeetion which
wasdel heve barrasd deseging evidense, oy o vigovausly edvaceis e movs Paverable
cerslusion feam the svidescs presented, constliuies ineffactive eseletance of
eumesl. 19 4s an srzor eo sovere thed 8% usdevmines shy confidenss dn the
aptesms of the felsl. U3About sduise Preom hle ooumeed, Dafendsst oermet b
papented o relss this lesus ow his owe, Noe shoeld be be ssguissd o de oo,
Defonas oounesl bed the duby fe reles an objeotlon o thie demenilag tandimeny
snd Instruction, cossepch She Loous valead end ehellenge the Stals's proaf on
shte wlamenlt of spovavebsd robbary. Felluve io de =5 rondees Bis eapreconietiss
Syent Pt i

Revprend of jwdgmsnt of comvipgtion, or sentenome, beedgd apons lsgifective
pechetance of omemuel requires g defendant bo sest s fwo prseg standerd sol

forth in Steicklend v. Uusshingion (190R), 466 U.5. 668, 104 8.0%. 2052, a0

L.Ed,2d 6876 pagpitiogs 2 shoeisg of (8); deficlsnt perfomsncs, 20 opats o
.ﬁﬁﬁi%ﬁ& thah covnesl wes ot FTusetionian ss the counssl gussaniped Defendant by
sl Sixth Ameadeant, amd e ghowing af (b); pve judlas hy oounesl's seyare thed
duprived e DePomdent of & feiy 4oisd -5 frisl uhose wieuli o walishisg ~-, T8
sutshilish prajudion, defesdont wust show Thet thers s o cassovnbls posbabilisy
e, hut Tor couneel's unpvofesslonal seeove, the weeuld of the proossdings

weuld heve bean difFersed. A rsosmneble prebsbility iz o peohebilisy sufPloisse

2 usdaraline confidenos in the outesme. In Bde ssas 40 Ls o non ssuulter, the

Appeiiotn Dourd roveresd on pamg fzsun, hut Fallesd o ctels oourmel was

Tmmdmauets,
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tack af spy ovidence thet the BB Gus used by the Dafendent ues

cunnbhla of ceuslng deeth, sither s iedseded oy he wond, o as ectusily used i

pmsee, Cousmells srrov nust undsemine, consldmring tha gpinion of tha

2

pount, oonfideses dn ths verdicts of the jury on @il counte of

1 wphhery. Dus nrecsss and the oight is affoctive saaistence of counssl

TECLIERAE DB
PROPOSITION OF an ?Uh.?
T THE TRTAL u&UQT CRRED TH QUFRRULTING THE DEFENDANT'S
MuTth TO SHUPPRESS HIS TAPED STATEMENT 70 POLIGE
I5GUE PRESENTED FOR REVIEW:
' b Bdatn hae %ﬁm hurdsn  of ssteblishing Shet sny alluged wslver of
Defondent's 2ight o pounool and $o sllesos wee volunieey pether thes o

progust of ﬁw%ﬁﬁisﬁ, aprd Shet hurden wes ned met b ths Ingtent cesg.

s B lm
EE I 2

At the oubassd, 1% sust be ohsgrwsd that, in ardey for o oanfasal
pemyad du, th Doe Proossy Dleusi, B2 omust
have b Colwreds v. Comeslly (19862, &78

U.G. 157, e 165, 107 5.0%. 515, 9§ L.Ed.28 473, "As with

prabeolhions S FILENT Amoreding

piesmflon may be wuaived, However, the wniver =

guspeeis dacdslon o wslve bis prndvilege

sritieslly fmpalrsd o3csw

Ohis App. 3d 517, 748 N.E.2¢ 153 (2068) guotisg, Dl

v. DEze (A086), 7h Onin SE3C S9L, @b 467, H60 N.E.2d

Supps; Stete v. Dadley (91930}, 52 Ohie 5%.30 836, 5%

Upddems Stakas, 930 U 3. e 434, 120 8.0%. =% 2350, 147 L.Eg.20 st A3,

S ooopd most Then deRLn

{rew @ covhedn

panfmesion Teilowing thoss romscke wse veiweabery. " A statzmant o

58 fe Wil nesduot o an exan

hy 4%s wskerve "Biedn v. Uilse (19917, 59 Okie 5k,3¢ 79, % 81, 570 N.i.4d 975

Segm v Deiombe v, Deewmobtfond (1964), 367 U.5. 563, #% 4Gk, 97 3.08 1850, £

LLEel. 2d 1US7.



In svaluating e voluntesy neture of o copfossios, the coust must pesoider
the teislity of Phe pircumstennes . Stetm v. Edueeds, 49 Ohis S5t.2d 31, &% 40,
358 N.E.2d 1057, o 1059 Wiles, oF 01. Sap elas: Dickarson v. Undzed States, 5350
US. m% 434, 120 5.0%. a8t 2331. "ihe Unlind Stetos bos contiousd ©o nessuss
vanfessions sgainat the regulrements of dus process.” Miller v. Fanton (1585),
L7h U5, 104, 106 S5.C%. 445, 88 L.Ed.2d 405, Tn Dickeresn the Courd stetsd, "Ue
Mave noaver sbendonsd the dus proogses jurisprudencs, ard Thus comndlnus 2o axoliuds
confaesions thet wsre obheinsd ilnvolunterily." Id. &% 434, 120 5.0%. =t 2331,
147 L.Ed.2d a% 213, piting Melloy v. Hogenm (1965), 378 U.5. 1, B84 S5.0%. 1489, 12
L.Ed.2d 653. Thus » confesslion may be involuntsry pven where Mirends wsonings
acg given. Tusther, oves wvhon Mizands wernlings sz not eequived, s confossion
may bs Smvaluntary iT on the totelity of the circumstences the "Deofandent's will
wizs  pvarberan” by.%h& cirmumstonce surrounding the giving of 2 confoseion.
Dickeraon, Supra &% 434,

0f great fnportence In the inotant cess 2 the Awplicit 2heest do
Defendant’s veungsay brothey, the aswner of the cer deiven in af loeol one of dhe
ruhbarisa. The offlcar's sciuslly bhrought the brother into the sem2 zbation
vhers Defendant was being cusstionsd 4o underscors ¢he theoest. "IF 811 ohe
attondent circumebtsncas fndicete the confeesion wes coscosd oF compolied, 1f
must mot be used fo cenvict & Defendsnt. Stein v. New Yewk, 346 U.5. 156, 73
5.0%. 1077, 97 L.Ed. 1522 (1953).

Additionslly, Defendsnt wes wosn down by 2 lsogihy intervogetion. Reloye of
0fficers wars invalved In this precsss, Interrogebions of ﬁhiﬁ naburs cen
pvercomns Defeadsnt’s will snd coseos  otetomsndzs. Since the Dsfendent's
atatonents waes 800 the praduct of  fres  sod valuskswy welvesr af  his
poaetitutionsl sights, end since stels sciisns wes sffisnatively dnvelved in
rasrcing the stetenents from the Defendont, $the frizl oourdt sozed in pefusing te

supprase them., Stets v, Patitisen, Supra, ef 520.
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PROPOSITIGN. UF LAY NUMBER THAEE:

O TRTAL POURT ENRED TO DEFENDANT'S PREJUDICE WHEN XV DEMIED COUNSEL 'S
MOTEDN FOR B UERDIGT OF ACOQUITTAL, AND AGATN oHFN IT AUCEPTED AMD
JaUmHAL TZED VERDIGTS OF GUILTY WHIRY WERE HOT SUPPDRTED BY RELEVANT AND
CREDTBLE EVIDENGE.

LHBUE PREGENTED FUR REVIEY:

The evidencs pressnied below wee ineufficizat, 28 7 meavinD gt law, BO
sstablish Dotendend’s gulld boyond s rossonsble doubd,

This ovidenos preeentod by the Steba wez fesufficdiant s o natter of lsu &0

ce verdiod . Coupsnl preeseved thin neraw by mavisg for o verdict of

sequiital st the clizoe of the Slets's ceso. (T.p. 598) . "A metinn pursoent i9

eule PO(AY 3 & ohelisngs ig the sufficiswey of the svidence® Shats v. Ringkab,
GEh Disk. Mo, 18484, uppublishad, 13098 ¥l 159015 s% 3 (Mesah 25, 1998).

Defendant sieo conisnds thet his convictione wars sgainet kb meniieet
wadolvd of thio evidangs:

When o dofendent svguoa thet his conviedlons ere contrary o the manifast
weigitk ot e evideons, this Coust mued veviow and welgh all ithe evidence hat
wes bators the trisl coush: An soosllste ooust must revion the entire eeoowd,
walah the evidenus and ell rassonebls inforsncee, cenefdee the ceadlbility of
witnreses ond deternice vhethsr, in resslving conflicts im the svidenoce, the
erimp of fecl olserily losd its wey and vreetsd auch manifeet nisnereige of
Jusdica that the conviedlen must he reverced nod 8 new trial oscdaesd,. Ses SbeTe
v DEksp (1908), 33 Ohde App.dd 329, 515 NLE. 2d 1005 .

T e anstant cess, Defondant contsnds thed the jury lomt LEe wny, in pnary
necnuss AE cesshidsrod footinony from Det. Plichferd releting 40 ganernlities
mhowg BB guns snd psilod guns whon ihe detsctive hed saver sssn ney sxamingsd thg
weopsn weed by Eha Defendent, end in perd bocevss e jury lostpucticn suggnebed
shat @ BE gun was o desdly wsspen 2s s netier of lsw. Defominng alsg coenbands
whed the jusy Teilud o glvs sufficiant walght io +he discrepouniss bhaiueen
Dafandant 's statonont snd the sotusl svideres of how the peimps ware conmliied,

Had Hhey dens oo 1€ shauld ba shvious Ehat the defendsad almply mzde op dhe

copPrsalan &0 protood s yeunsger heother es ihs defones contended . Ales ths

descriptions glvan by verfous wilnesoos metsh the mhvieus charasteristice aof the

Defandent and his brotiae.
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B bl appeliebr ooaeds deo st 93 e oo oacegma! juoy, @visuing e
pemeighing ohe evideens, dhde ocourd may " ooxening e sooord eidh p viaw of
detsepninian vhether s ovoper vules ss %o the welght oY the svidesss apd e
depren of prost have beon soplisd’ Szp Steta v Herdis (19557, 166 iz 81, 56,
128 H.E, 24 7.

The COoust wmuat sxenins the reoord i opder 4o Jodesmndne whaiher e
avidonoe i sufficient orobetive Pores %0 suppord e Finding of ouilt boyond o
roasenable deubl. Sos S¢ete v Sege(1907) 31 Ukie 0%, 3 973, 50 H.E. 2d 3430 07
e Biete Pelle o prosont subntantisl evidenoe wihloh weeuld puoviooe tha avereys
niad of ‘he Dofeudoent's gudls beyond & resesnebls doubt, the oourt bes o duly i
savares Dafendant's nonviotise, Sep Stolw v Elsy (1978} 56 Ohie 5%. 249 189, 383
f.E. 24 132,

Fosthsenare, 2 oorvietion abdeimd withnet ovond bovend s vowgsanehle doubly
sf owepy siempet of the oFfones visletye vhe Fodoral sndd 599%s pomebilutlonsd
pighd b0 dun peenses of low, Ses In B Wieship (99%0) 387 UL 358, 90 How, 1060,
25 L, Bd 2¢ 368 end  Jackeun v Visginie (1979) 643 US 30, 99 Set 2701, 61 L, Ed
2d 560,

T ¢he lombent nees, the stels's prowd doss ngd vlag 28 Goe loveld of
pubstantisl svideoos suffinient %2 convinose s seseonebls pgresn of  ohe
Defendentts gulld. For the? resson, the Coust should veverse dhe Defendend's

prpvictions imeadietsly.

(a)



CONCLUSTON
T Defundant did nod secaive s Felr trizd or 8 just seeuld in the inste..
casgp., The zsfussl of ® vesssnebls condinusmce ¢n peemdid olither reteined or

appaintnd counsal o sdequately prepsre Torz teial, whor

£ ey & e s
fowd with & deluve

8

in  supsiving

tipdad

pounesl . Deplel of fhe wodtiosn b supprese svidescs eflswesd loteoductlon of

inedrisnthlis ond highly sesjudicfel metbsy. Coseldseling all &

. e e
RCER LSl @ i E}Qr%}!,ﬁ

gircumsinnong, dup precase regulvee st

Hla puvilodion be soves

La.l. X, -~ P, Bax 54

Liharney, dhis 00360050

CERTIFICATE OF BIERYTDE

T Shews Geoy hersby cartify dhet o doue snd oersent oopy of

hes Some Forwordsd vie First Clsss U.5. M2ll &0 ppoesing counsal op this

dey of Appil, 2010.
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATL OF OHIO, : APPEAL NO. C-081257
TRIAL NO. B-0803615
Plaintiff-Appellee,
QPINION.
V.
SHAWN GRAY,

Deftendant-Appellant.

Criminal Appeal From: Hamilton County Court of Common Pleas
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SYLVIA S. FIENDON, Presiding Judge.

13} In a taped stalement to police, defendant-appellant Shawn Gray
admitied to robbing a Kroger's grocery store, three Walgreen's pharmacies, a K-
Mart store, a Sunoco gas station, a Kentucky Fried Chicken restaurant, a
Marathon gas station, and a Donato’s pizza parlor. Gray told police that he had
committed the robberies using a BB gun that he had modified to look like a real
gun. The state subsequently charged Gray with, among other things, nine counts
of aggravated robbery and nine counts of robbery. On each aggravated-robbery
charge, CGray's indictment alleged that, while committing the robberies, Gray had
had “a deadly weapon on or about his person * * ¥, to wit: A BLUDGEON
AND/OR BB GUN.” Gray’s BB gun was never recovered.

{92} Following a jury trial, Gray was found guilty of eight counts of
aggravated robbery and nine counts of robbery. Before sentencing, the trial court
merged eight of the robbery counts with their respective aggravated-rohbery
counts. For these eights counts of aggravated robbery, and for one unmerged
count of robbery, Gray was sentenced 1o a total of 43 years in prison. This appeal
followed.

1. The Jury was Properly Instructed

93} In his first assignment of error, Gray initially argues that the court’s
jury instructions misled the jury into presuming that a BB gun was per se a
deadly weapon. Since Gray failed 1o object to the instructions al trial, he has

waived all but plain error.t An erroneous jury imstruction does not constitute

" Crim. R, 30(A).
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plain error unless, but for the error, the outcome of the trial clearly would have
been otherwise,®

{94y Gray takes issue with the following instruction: “Before you can
find defendant guilty, you must find beyond a reasonable doubt that * * * the
defendant while purposefully committing or attempting to commit a theft offense
# % # or in fleeing immediately thercafter had a deadly weapon on or about his
person or under his control and displayed, brandished, indicated that he
possessed, or used the weapon, specifically a BB gun.”

{45} We arc not convinced that this wording created an impermissible
presumption. And even if it did, a single jury instruction should not be viewed in
artificial isolation but, rather, in the context of the overall charge.3 The trial court
in this case went on to properly instruet the jury on the legal definition of “deadly
weapon.” The court also stated that a "deadly weapon” determination was a
question of fact for the jury to decide. Reading the instructions in their entirety,
we hold that the trial court’s charge contained a proper and complete statement
of the law.1 Gray therefore can not demonstrate error, plain or otherwise. This
argument has no merit,

II. The Sufficiency and Relevance of Pitchford's Testimony

{46} Gray also claims in his first assignment of error that the trial court

erred by admitting the testimony of state’s witness Detective Brian Pitchford.

Pitchford testified concerning the deadliness of BB guns in general. Because our

» State v. Coley, 93 Ohio St.ad 253, 2001-Ohio-1340, 754 N.L.2d 1129; State v. Underwoond
(1983), 3 Ohiv St.3d 12, 444 N.L.2d 1332, syliabus.

s State v, Price (1976), 60 Ohio St.2d 136, 398 N.I..2d 772, paragraph four of the syllabus; Stule v.
Hobbs (May 25, 2001), 1 Dist. No. C-000516.

s State v, Comen (1990), 50 Ohio St.ad 206, 553 N.E.2d 640, paragraph two of the syllabus; State
v, MeCrary 12 Dist, No, C-080860, 2009-0Ohio-4390; see, also, State v. Brown {1905), 101 Ohic
App.ad 784, 656 N.E.2d 741.
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analysis of Pitchford’s testimony is central to resolving Gray’s fourth assignment
of error, we address these assignments of error together.

{97t In his fourth assignment of error, Gray challenges the weight and
sufficiency of the evidence to support his convictions. When reviewing the
sufficiency of the evidence to support a criminal conviction, this court’s function
is to examine the evidence admitted at trial to determine whether such evidence,
if believed, would convince the average mind of the defendant's guilt beyond a
reasonable doubt.s The relevant inquiry is whether, after viewing the evidence in
a light most favorable to the prosecution, any rational trier of fact could have
found the essential clements of the crime proved beyond a reasonable doubt.6 In
this case, we hold that there was insufficient evidence to support the jury’s
finding that Gray's BB gun was a deadly weapon. There was, accordingly, no
basis in law for Gray’s eight aggravated robbery convictions.

Deadly Weapon?

{48} In relevant part, the elements of aggravated robbery include
comumitting a theft offense while displaying a deadly weapon.”7 R.C. 2023.11(A)
defines a “deadly weapon” as “any instrument, device, or thing capable of
inflicting death, and designed or specially adapted for use as a weapon, or
possessed, carried, or used as a weapon.”

{493 The record is replete with evidence that Gray had displayed a BB
gun “as a weapon” during the robberies at issue. But the state relied solely on
Pitchford’s testimony to prove that Gray’s BB gun had been “capable of inflicting

death.” On this issue, Pitchford testified as follows: “BB guus, pellet guns which

ZSfaz’e v. Jenks (1991), 61 Ohio 8t.3d 259, 574 N.E.2d 492, paragraph two of the syllabus,
ld.
TR.C.2911.01¢AN D).
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are fired off with a CO2 cartridge, they can cause death just like a fircarm could.
If it’s a heavy type of BB gun or pellet gun, they could be used as a bludgeon-type
instrument hitting someone in the head causing injury and death as well.” On the
basis of State v. Brown,® we hold that Pitchford’s testimony was insufficient to
prove that Gray's BB gun was “capable of inflicting death.”

€910} In Brown, we reversed the defendant’s conviction for felonious
assault after determining that the stated had failed to prove that Brown’s BB gun
had been “capable of inflicting death,” as set forth in R.C. 2923.11(A). The BB
gun in that case, as here, had never been recovered. The only description of it
was that it was long and had a pump. In reversing the defendant’s conviction, we
reasoned that there had been “no evidence adduced concerning the particular BB
gun’s capability of inflicting death, either as a bludgeon or otherwise.”? Likewise,
in this case, there was no evidence demonstrating how Gray’s particular BB gun
was capablle of inflicting death. There was no evidence that his BB gun was heavy
enough to be used as a deadly bludgeon. And even if we assume that a “BB gun”
and a “pellet gun” are the same thing, there was no evidence that Gray's BB gun
had a CO2 cartridge.

{411} We are aware of cases from this district where a BB gun or a toy gan
has been held to be a deadly weapon. This case leaves those holdings
unclisturbed. In those cases, fllere was evidence that the attributes of the BB gun
or toy gun at issue made it capable of inflicting deadly harm.® No such evidence

was presented here.

5(1995), 101 Ohio App.3d 784, 656 N.E.2d 741.

*1d. at 789, 656 N.B.2d 741.

W Qo State v. Barnes (Oct, 23, 1996), 1st Dist, Nos. C-950784 and C-950785 (jury could reasonably infer
that B3 gun was capabic of inflicting death as a bludgeon where state introduced into evidence large,
heavy, metal BB gun); State v. Bonmer {1997) 118 Ohio App.3d 815, 694 N.E2d 125 {toy gun made of

5
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Pitchford’s Testimony was Irrelevant

1912} Not only was Pitchford’s testimony insufficient to prove that the BB
gun was a deadly weapon, but it was also irrelevant since it did not tend to prove
or disprove that Gray’s BB gun was capable of inflicing death.u Irrelevant
evidence is inadmissible.’2 We therefore sustain that part of Gray's first
assignment of error challenging Pitchford’s testimony. Our holding is largely
based on the fact that Pitchford testified after all of the victims had testified. And
the vietims’ testimony did not provide a basis for concluding that Gray's BB gun
was heavy enough to be used as a deadly bludgeon, or that it had a CO2 cartridge.
The lack of relevance in Pitchford’s testimony, therefore, should have been
readily apparent.

{13} But we caution that there is nothing inherently improper about
testimony concerning the deadliness of a weapon that has never been recovered.
Indeed, to hold otherwise would destroy the state’s ability to effectively prosecute
“deadly weapon” cases where no weapon has been found. But to sustain a
convictiori, there must be an evidentiary link between a weapon’s capacity to
inflict death and its particular characteristics or attributes.

14} We note that Gray presents other challenges to the strength of the
prosecutor’s cvidence in the balance of his fourth assigmment error. They are
without merit, Gray confessed to commilting nine robberics.3 And while Gray

presented a version of events that, if believed, may have exoneraled him, there is

metal admitted into evidence, and stale presented testimony that the toy could have bludgecned a victim to
deatl)

HEVidR. 401; ¢f. State v. Gaskins, 9th Dist, No, 06CA0086-M, 2007-Ohio-4103; State v Boore, 10th
Dist, No, B5SAP-563, 2006-Ohto-3809,

" Evid.R. 402.

" See Jenks, supra.
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no indication that the jury “so lost its way” in choosing to believe the state’s
version of events as to warrant a new trial.»4

15} In sum, Gray's first and fourth assignment of error are sustained in
part and overruled in part,

III. No Ineffective Assistance of Counsel

{416} In his second assignment of error, Gray claims ineffective
assistance of counsel. To prevail on such a claim, Gray must demonstrate that his
counsel’s performance fell below an objective standard of reasonableness and was
prejudicial.’s Our review is highly deferential, and we indulge a strong
presumption that counsel’s conduct fell within the wide range of reasonable
professional assistance.'s

(W17} Here, Gray asserts that counsel (1) should have objected to
Pitchford’s BB-gun testimony; (2) should have cross-examined Pitchford about
his BB-gun testimony; (3) should have objected to the jury instructions; and (4)
should have argued for an acquittal based on the state’s faillure to present
sufficient evidence on the issue of the deadliness of Gray’s BB-gun. None of these
arguments has meril.

{818} We have already delermined that the jury was correctly charged.
Counsel, therefore, was not ineffective for failing to object to the court's
instruction. And while in hindsight, counsel's decision not to challenge
Pitchford’s BB-gun testimony may not have been the best choice, we will not

second-guess counsel’s performance in this regard. Gray’s main claim at trial was

U Soe State v. Thompking, 78 Ohio St.3d 386, 387, 1997-Ohio-52, 678 N.E.2d 541; State v. Martin (1983),
20 Ohio App.3d 172, 175, 485 NE2d 717,

S Syrickiand v. Washington (1984), 466 U.S. 668, 687, 104 5.CL. 2052; Srate v. Bradiey (1989), 42 Ohio
gt3d 136, 143, 538 N.E.2d 373, paragraph two of the syllabus,

1 Syrickland at 689, 104 $.Ct. 2052.
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that his confession had been coerced, and that he did not commit the crimes
charged. His defense had focused on drawing out the inconsistencies between his
confession and the victims’ testimony. Counsel’s decision not to challenge the
“deadliness” of the BB gun could have, therefore, been a trial tactic.7 The same
reasoning supports counsel’s decision not to focus his Crim.R. 29 argument on
this issue. We find no error. Gray’s second assignment of error is overruled.
IV, Gray’s Motion to Suppress

{919} In his third assignment of error, Gray conteﬁds that the trial court
erred when it overruled his motion to suppress his confession. Appellate review
of a ruling on a motion to suppress presents a mixed question of law and fact.’8
We must accept the trial court’s findings of fact as truc if they are supported by
competent and credible evidence. With respect to the trial court’s conclusions of
law, however, we apply a de novo standard of review and decide whether the facts
satisfy the applicable legal standard.2e

{420} A confession is subject to suppression if it was involuntarily
induced through “coercive police activity.”2 To make this determination, a court
must consider the totality of the circumstances, including “the age, mentality, and
prior eriminal experience of the accused; the length, intensity, and {requency of
interrogation; the existence of physical deprivation or mistreatment; and the

existence of threat or inducement.”22

Y CF Siate v. Marshall, 175 Ohio App.3d 488, 2008-Ohio-955, 887 N.E.2d 1227, 186.

' Siate v. Burnside, 100 Ohio $t.3d 152, 2003-Ohio-5372, 797 N.E2d 71, at §8.

¥ Srate v, fianring (1982), 1 Ohio S$t.3d 19, 20, 437 N.E.2d 583.

* Burnside, supra.

2 Colorade v. Connelly (1986), 479 U.S. 157, 167, 107 S.Ct. 515.

2 State v, Edwards (1976}, 49 Ohio St.2d 31, 358 N.E.2d 1051, paragraph two of the syllabus, vacated in
part on other grounds (1978), 438 U.S. 911, 98 5.Ct. 3147,
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(421} Gray claims that police coerced his confession through a lengthy
interrogation process that included a “relay” of questioning officers, combined
with an implicit threat that Gray’s brother would be criminally charged if Gray
did not confess. The trial coﬁr‘t found, however, no undue influence or coercion.
The court pointed out that, on the recording of the confession, Gray had stated
that no threats or promiscs had been made to him, and that Gray had sounded
calm and responsive. The cowrt also found that Gray was “an adult who has
experience with the criminal justice system by his own account.” All of these
findings were supported by the competent, credible evidence. And applying the
applicable law, we hold that the trial court correctly denied Gray's motion to
suppress. Gray's third assignment of error is overruled.

V. Conclusion

{922} Gray’s aggravaled robbery convictions are reversed, and Gray 1%
discharged from further prosecution for those offenses. But the findings of guilt
on the robbery counts, and the one conviction for robbery, are affirmed.  This
case is remanded to the trial court for sentencing on the eight remaining robbery
counts.

Judgment accordingly.

DINKELACKER and MALLORY, JJ., concur.

Please Note:
The court has recorded its own entry on the date of the release of this

decision.
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