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IN THE SUPREME COURT OF OHIO

STA'I'E ex rel. WAYNE T. DONER, et al., . Case No. 2009-1292

Relators, Original Action in Mandamus

v. . Master Conlmissioner Andrew J. Campbell

SEAN D. LOGAN, Director,
Ohio Departrnent of Natural Resources, et al.,

Respondents.

MOTION OF RESPONDENTS FOR AN ORDER REGARDING THE
ADMISSIBILITY OF CERTAIN EVIDENCE AND FOR PROCEEDING WITH

EXPERT DISCOVERY

Pitt•suant to the Master Commissioner's Order of March 23, 2010, Respondents

move for an order on the following particulars:

1) Prohibiting both sides (i.e., Relators and Respondents) in this litigation

from submitting and filing with the Court any evidence not provided to opposing counsel

on or before March 1, 2010; and

2) Either pertnitting both sides to depose expert witnesses, or prohibiting

both sides from doing so. If the Court permits both sides to conduct expert depositions in

the tiine remaining, it should further order that such depositions are to be completed by

April 30, 2010, and, if any deposed witness elects to review his or her deposition

transcript, that such transcript(s) will be emailed to defending counsel by May 7, 2010,

and that all completed errata sheets be provided to the deposing party's counsel no later

thari May 14, 2010.

A memorandum in support follows, witli exhibits attached hereto.l

' Because of time constraints, Respondents have also filed, simultaneous with this filing,
a motion for expedited response and ruling.
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

While the deadline to file evidence with this Court has recently been extended,

commmlication between the parties' respective counsel shows that there are rnaterial

misunderstandings about that deadline that should be resolved. While the parties inay

have agreed on some issues, there are significant disagreements regarding (1) whether

additional evidence from Relators or expert witnesses should be allowed, (2) whether

neither, one, or both sides may depose expert witnesses in the time remaining. Based on

the Master Commissioner's March 23, 2010 order, Respondents seek a resolution of these

issues now, in lieu of the parties filing niultiple, separate motions in the weeks before

evidence is due.

Through counsel, the parties agreed in January of this year that by March 1, 2010,

(1) expert evidence would be exchanged, and (2) non-expert (including Relator)

depositions would be completed. This agreement included no provision for submitting

rebuttal evidence afterward. Although Relators produced two expert affidavits in

discovery, Relators did not provide Respondcnts' counsel with an expert report or other

expert evidenoe on or before March 1, 2010-but two days afterrvard they sent a new

expert affidavit with exhibits. Respondents, however, tLimed over their expert evidence

to Relators' counsel on the agreed-upon deadline. This Court should not pennit Relators

to file additional evidence that was not provided to counsel for Respondents by March 1,

especially when they did not seek to extend the agreed-upon deadline until after that

deadline had expired.
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While Relators indicate they intend to submit evidence of recent flooding on their

lands, this Court should not perniit them to do so. As noted above, the agreed-upon

deadline for Relator depositions was March lst. Such evidence is iinmaterial because

Relators are seeking relief for a clairned perrnanent taking, not for multiple temporary

takings. Allowing such evidence threatens to prolong the litigation, because Respondents

and their experts should be permitted to review any new evidence, conduct depositions,

and submit additional expert reports.

This Court should also either permit botli sides to take expert depositions, or

prohibit both sides from doing so. Relators should not liave it both ways-depose

Respondents' experts while denying Respondents the same opportunity-sitnply because

Respondents opposed their motion for a 60-day extension to file evidence. Relators did

not ask, and the Master Commissioner did not order, that the extension only apply to

Relators and not to Respondents as well. Moreover, Respondents requested that any

extension also apply to them. Therefore, if this Court permits expert depositions at this

stage of the litigation, fairness requires that both sides be permitted to do so.

H. RELBVANT BACKGROUND

On January 12, 2010, Master Commissioner Campbell held a teleconference with

the parties' respective counsel to address unresolved discovery issues. During this

teleconference counsel agreed (and the Master Commissioner thereafter ordered) that the

deadline for filing evidence would be extended to April 1, 2010. Immcdiately after the

teleconference concluded Relators' counsel emailed Respondents' cotmsel their

understanding that both sides had agreed to exchange expert evidence by March 1, 2010

and conclude expert depositions by March 19, 2010. (Exhibit A.) In a January 14, 2010
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follow-up email, Relators couiisel also agreed that Relator and non-expert depositions

were to be completed by March 1 st. (Exhibit B.)

Pursuant to this agreement, Respondents deposed inost (but not all) Relators and

non-expert witnesses either physically in Mercer County or by phone (for those Relators

who do not reside in or near Mercer County) by March 1, 2010. Also per the agreement

Respondents provided Relators' counsel on March 1 st their expert evidence, in the form

of a CD-Rom froin Stantec Consulting Corp., which included a report in Adobe Acrobat

format and some other files. Relators' counsel thereafter requested Respondents agree to

extend by 60 days the deadline to file evidence, because they could not access the non-

Acrobat files on the Stantec CD and needed more time to review deposition transcripts.

When Respondents' counsel inquired whether Relators would agree to allow them to

depose those Relators who had not been deposed, Relators' counsel refused even with the

additional 60 days. (Exhibit C.) Respondents withheld their assent to Relators'

requested 60-day extension.

Relators moved this Court for an extension, which the Master Commissioner

granted, noting that issues regarding discovery or the admissibility of evidence should be

resolved by the parties or raised by an appropriate motion. While Respondents opposed

Relators' motion, they requested that any extension granted to Relators should also apply

to them. (Respondents' Memorandum in Opposition to Relators' Motion to Extend by 60

Days the Deadlines for Presentation of Evidence & Merit Briefing, p. 3.) On March 31,

2010, Respondents' counsel emailed Relators' counsel, and requested they agree to the

following: (1) that neither side may file any expert evidence that was not provided to

opposing counsel by March 1, 2010; (2) that both sides would within 18 days produce
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their experts for deposition on mutually-agreeable dates without the need for subpoenas;

(3) that Relators would provide deposition errata sheets by April 16, 2010 and agree to

allow Respondents to depose Relators who made any substanfive changes to their

depositions; and (4) that Relators not submit or file evidence of recent flooding on their

lands. (Exhibit D, Mar. 31, 2010 email of William J. Cole to Relators' counsel.)

Relators' counsel responded that (1) there was no agreement that Relators could not

obtain rebuttal evidence after March 1, 2010; (2) Respondents may not depose Relators'

experts because Respondents did not seek an extension and umeasonably opposed

Relators' motion for 60-day extension; and (3) they cannot agree to provide all errata

sheets by April 16th because they have not yet received all deposition transcripts, but will

agree on a case-by-case basis to allow Respondents to depose Relators only on their

substantive deposition corrections; and (4) they do not agree not to submit or file

evidence of recent flooding on Relators' lands, (Id., Apr. 5, 2010 email of Thomas H.

Fusonie to Respondents' counsel.)

Respondents believe that the unresolved issues regarding discovery and the

admissibility of eertain evidence should be resolved prior to the deadline for filing

evidence. Pursuant to the Master Commissioner's March 23rd order, Respondents have

first tried to resolve these issues with Relators' counsel. While there may be some

agreement on discovery issues (e.g., Relators are willing to let Respondents conduct

limited depositions of Relators who make substantive corrections to their depositions),

there are still important issues that shotidd be resolved before the June lst deadline for

filing evidence. Accordingly, Respondents have filed this niotion so that the Court may

consider and decide these unresolved issues.
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Ilt. ARGUMENT

A. Because the parties previously agreed to complete Relator depositions
and exchange expert evidence by March 1, 2010 without exception,
this Court should prohibit any party from filing any evidence not
provided to opposing counsel by that date.

Although the parties agreed to conclude non-expert (including Relator)

depositions and exchange all expert evidence by March 1, 2010 without exception (Ex. A

and B), Relators now intend to submit expert rebuttal evidence plus affidavits from

Relators of recent flooding on their lands. For the reasons below, this Court should

prohibit any party from submitting any evidence not provided to opposing counsel by the

agreed-upon deadline.

1. The parties did not agree to the submission or exchange of,
additional, supplemental, or rebuttal expert evidence after the
agreed-upon deadline.

Relators' insistence that they be allowed to file expert evidence not provided by

the March Ist deadline----a deadline they agreed upon-is a complete about-face.

Tliroughout this litigation Relators have insisted that collateral estoppel bars Respondents

from re-litigating most of the issues in this case. (See Relators' Memorandum in Support

of a Writ of Mandainus, p. 9; Memorandum in Opposition to Respondents' Combined

Motion to Refer the Action to a Master Conimissioner and Amend the Alternative Writ

Schedule, pp. 5-7; Memorandum in Opposition to Motion for Expedited Discovery or to

Refer the Action to Mediation, pp. 3-6.) When Respondents sought to amend the original

writ schedule, Relators said they were prepared then to present their evidence and submit

their briefs within the limited time allotted. (Relators' Memorandum in Opposition to

Respondents' Combined Motion to Refer the Action to a Master Commissioner &
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Amend the Alternative Writ Schedule, p. 3.) Now that they have seen Respondents'

expert reports, Relators have changed their minds.

Without disavowing that they agreed to exchange expert evidence by March 1,

2010, Relators now say they intend to submit additional evidence to rebut Respondents'

expert evidence. Relators further accuse Respondents' counsel of reading in a no-rebuttal

limitation to the agreement that is not in any correspondence between the parties. (Ex. D,

Apr. 5, 2010 Fusonie email, second^.)

Closer scrutiny shows that Relators, not Respondents, are trying to read in a non-

existent exception to the agreement. When the parties' counsel agreed to the March 1 st

deadline for exchanging expert evidence, neither side even mentioned rebuttal evidence.

On March 1st, Respondents turned over their expert evidence to Relators' counsel in

accordance with the agreement. Relators, wlio had previously provided their expert

affidavits to Respondents in discovery, produced no additional expert evidence. Only

after the March 1 st deadline passed did Relators complain that they need time to gather

rebuttal evidence. And two days later, Relators sent Respondents' counsel an additional

expert affidavit with exhibits. (Exhibit E, March 3, 2010 e-mail from Thomas H. Fusonie

attaching additional expert testimony.)

Relators' about-face is even more obvious considering they have argued that the

original altemative writ and this Court's rules contemplate the simultaneous presentation

of evidence. (Relators' Memoraiidum in Opposition to Motion for Expedited Discovery

or to Refer the Action to Mediation, pp. 6-7.) Respondents' position-that no post-

deadline rebuttal evidence should be allowed-is more faithful to Relators' earlier

argument than Relators' current stance. Holding Relators and Respondents to their
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agreenient places, as Relators once argued, both sides on "equal footing as to the

evidence the opposing party will present "(Id. p. 6.)

In their latest email, Relators presume that the Master Commissioner granted their

extension motion based,on their professed need to obtain expert rebuttal evidence. (Id.)

But the Master Commissioner did not state the grounds for his decision, and his order

invites the parties to file a motion regarding the admissibility of evidence if they cannot

agree. Moreover, Relators had offered multiple reasons for their extension request, and

Respondents had conceded that one of those bases, Relators' right to review their

deposition transcripts, was a valid conceni.

When the parties' counsel agreed in 7amiary to set a deadline for exchanging

expert evidence they did not distinguish between expert evidence-in-chief and expert

rebuttal evidence. Despite having nearly two months to gather more expert evidence,

Relators did not submit any additional expert evidence by the agreed-upon deadline. Nor

did Relators approach Respondents about extending the deadline until after that deadline

passed and they had Respondents' expert reports. If Relators wanted the opportunity to

submit expert rebuttal evidence, their comisel could and should have raised that matter

with Respondents' counsel before agreeing on a deadline for exchanging evidence, or

even thereafter, but before that deadline expired. The same, of course, goes for

Respondents. Accordingly, this Court should prohibit any party from filing with the

Court any expert evidence-rebuttal, supplemental, or otherwise-that was not provided

to opposing counsel on or before March 1, 2010, per the parties' agreenient.
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2. This Court should not permit Relators to file evidence of recent
(post-March 1, 2010) flooding on their lands, because such
evidence is immaterial to their permanent taking claim.

Relators claim that on March 13, 2010, many of them started to experience severe

flooding on their lands downstream from the western spillway of Grand Lake St. Marys.

(Relators' Motion to Extend Presentation of Evidence Deadline & Merit Briefing

Schedule pp. 3, 8, 9.) 'lhey intend to present additional evidence of such flooding. (Ex.

D.) However, Relators are seeking relief for an alleged permanent taking of their lands,

not for multiple temporary takings. (Complaint.) Evidence of additional tlooding

allegedly caused by ODNR's spillway modification is irrelevant to Relators' permanent

taking claim.

The parties agreed to complete Relator and non-expert depositions by March 1,

2010. (Ex. B.) If Relators are permitted to submit additional evidence now, they

presumably will seek to file evidence of further alleged flooding until this case is

concluded. Such claims will require further review by Respondents and their experts,

including depositions and additional expert reports, with no good end in sight. This is

especially problematic because the Master Conunissioner has stated that no further

extensions will be granted except upon extraordinaiy circumstances. (Mar. 23, 2010

entry.) Therefore, this Court should not permit Relators to file evidence of recent

flooding on their lands.

B. Fairness requires that this Court either permit both sides to take oral
depositions of the other's expert vritnesses, or prohibit both sides from

doing so.

In their April 5th email, Relators' counsel says that Respondents may not depose

Relators' experts because Respondents did not seek an extension and unreasonably
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opposed Relators' motion foi- 60-day extension. (Ex. D.) Relators believe they alone are

entitled to conduct expert depositions because only they moved Court to extend the

deadline for filing evidence.

Relators' position is unavailing. Although the Master Conunissioner extended the

deadline to file evidence, he did not extend any other agreed-upon deadlines. Relators

are mistaken that their agreed-upon deadline to depose experts has been extended or

lifted, because the Master Commissioner's March 23, 2010 order requires this to be done

by agreement or appropriate motion. There is no such motion pending before the Court.

Relators did not ask the Court to extend only their deadline-they requested an

"extension of the deadline for the presentation of evidence from April 1, 2010 to June 1,

2010." (F,niphasis added.) (Id. p. 2.) The Master Commissioner's March 23, 2010 order

states that the "parties shall file their evidence no later than June 1, 2010." (Emphasis

added.) Further, nothing in the Master Commissioner's order suggests that Respondents'

opposition to Relators' motion was unyeasonable, that only one side may depose expert

witnesses, or that any firrtlrer depositions may be taken. Relators have no authority for

their unreasonable assertion that they alone may depose expert witnesses in the time

remaining.

Relators cannot credibly insist that the Master Commissioner's latest order, which

allows motions on evidentiary and discovery issues, applies solely to them because they

asked for an extension and Respondents did not. P'ui-ther, contrary to Relators' assertion,

Respondents requested that any cxtension granted to Relators should also apply to them.

When Respondents sought last year to extend the original writ schedule by 90

days, they did not argue that the extension would only apply to them because Relators
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opposed their motion. And when the Court extended the writ schedule,Z Respondents did

not suggest that the new deadlines should be one-sided because of Relators' opposition

effort. Fairness dictates that deadlines should apply equally, regardless of whieh side

sought an extension and which side opposed it. If Relators are allowed to depose

Respondents' experts, so too must Respondents be allowed to depose Relators' experts.

If this Court permits the parties to conduct expert depositions, some additional

deadlines should be ordered because of time constraints. Respondents propose the

following: Both sides may depose the other side's expert witnesses by April 30, 2010,

pursuaut to counsel's agreement regarding place and time and without the need for

subpoena. If any deposed witness elects to review his or her deposition transcript, such

transcript will be sent to the defending counsel by May 7, 2010. All completed errata

sheets are to be provided to the deposing party's counsel no later than May 14, 2010.

IV. CONCLUSION

For these reasons, this Court should (1) prohibit both sides from submitting and

filing evidence not provided to opposing counsel by March 1, 2010; and (2) either permit

both sides to depose expert witnesses by April 30, 2010, or prohibit both sides from

doing so.

'- The Court initially denied Respondents' request to extend the original writ schedule
(entry dated Oct. 13, 2009), but later stayed the deadlines. (Entry dated Oct. 23, 2009.)
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Respectfully submitted:

RICHARD CORDRAY
Ohio Attomey General
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Assistant Attorneys General
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Columbus, Ohio 43229
614-265-6870
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dale.vitale@ohioattorneygeneral.gov
daniel.martin@ohioattorneygencral.gov
rachel.stelzer@ohioatttomeygeneral.gov

Counsel for Respondetrts

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by electronic and regular mail on

April 8, 2010, to Bruce L. Ingram, Joseph R. Miller, Thonias H. Fusonie, Kristi Kress

Wilhelmy, and Martha C. Brewer, Vorys, Sater, Seymour & Pease, P.O. Box 1008,

Columbus, OH 43216.
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Jennifer Croskey

From: Miller, Joseph R. [JRMiller@vorys.com]

Sent: Tuesday, January 12, 2010 1:46 PM

To: William J. Cole; Ingram, Bruce L.; Fusonie, Thomas H.; Wilhelmy, Kristi K.; Mindy Worly; Jennifer Croskey; Rachel
H. Stelzer; Dale T. Vitale; Daniel J. Martin

Subject: RE: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

Bill,
Following up on the Court conference of this afternoon and the Court's admonition that the parties agree upon a schedule for
the completion of discovery, we accept your proposal to exchange expert evidence by March 1 and conclude expert depositions
by March 19. We also accept your compromise proposal during the Court conference that non-expert depositions be completed

by each side by February 15.
Joe

From: William J. Cole [mailto william.cole@ohioattorneygeneral gov]
Sent: Tuesday, January 12, 2010 8:58 AM
To: 'Campbell, Andrew'; Ingram, Bruce L.; Miller, Joseph R.; Fusonie, Thomas H.; Wilhelmy, Kristi K.; Mindy Worly; Jennifer
Croskey; Rachel H. Stelzer; Dale T. Vitale; Daniel 1. Martin
Cc: Kudela, Justin
Subject: RE: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

Master Cotmnissioner Campbell:

Per your insttuction, here are the outstanding unresolved discovery issues between the litigants:

1) Venue of depositions of Rclators: Respondents' counsel niaintain the right to depose Relatoxs in their chosen venue of
Columbus, with allowances for those who can document a physical inability to travel here. Relators' counsel insist that all

such depositions take place in Mexeer County.

2) Scheduling of expert evidence and depositions: Based on Joseph Miller's Jan. 8 correspondence, it appcars that the
paxtles agree, with the Court's approval, to extend to April 1 the deadline for filing their evidence with the Court. Relators'
coiuisel proposes that Respondents provide their expert evidence to them by February 15, to allow them to eomplete
discovery by March 1. Respondents' counsel counter-proposes that both parties exchange their expert evidence (affidavits,
reports, supplements) by March 1, and conclude all expert and non-expert depositions by March 19.

3) Communications, if any, between Respondents and J . Anthorry Logan (Mr. Logan represented certain other Mercer

County landowners in a prior litigation, and was subsequently chief legal counsel for ODNR until early Dece.tnber):
Relators' counsel elainis that any substantive legal communications that Mr. Logan had with Respondents about this
litigation are not privileged, and they denand all documentation of such couamunications. Respondents maintain that Mr.
Logai s substantive legal communications, if any, with ODNR about this litigation are privileged. Further, Respondents

note that there is no documentation of such communications to produce.

4) Relatots' refusal to answer Respondcnts'_ Interr_ogatory # 5, pari 3, which a_slis whether any Relators have applled to
the federal Natural Resources Conseivation Sesvice for drought or other natural causes: Relators object to
this interrogatory as irrelevant and refuse to answer. Respondettts maintai i that Relators must answer (and produce all
related documentation pursuant to Respondents' attendant Request for Production #' 5) because any factual evidence of
whether, when, how, and why Relators filed requests for assistance is relevant to support or rebnt their allegations that they

have beea and will contitme to be flooded.
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5) Relatoxs' refiisal to answer Resporidents' Inter ogatory # 6, which asks whethex uiy Relators ever received any financial

assistance, cocnpensation or othcr rclief froxn any entiy, including thc federal ^artznent of Aericultute's l^arm Scrvice
Agcgcy since 1997 for property daxnage or loss due to flooding, drought or other natural cautics: Relators object to

this interrogatory as irrelevant and refuse to answer. Respondents maintain that Rclators must answer (and produce all
related documentation pursuant to Respondents' attendant Request for Production # 5) because any factual evidence of
whether, when, how, and why Relatots filed requests for assistance is relevant to support or rebut their allegations that they

have been and will continue to be flooded.

The above list does not include all of Respondents' supporting argtunents, which counsel will be prepared to discuss at the

1:00 phone conference.

William J. Cole
Senior 1lssistant Attorney General
Ohio Attorney General Richard Cordray's Office

Executive Agencies Section

30 East Broad Street, 26th Floor

Columbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
willian.colc@ohioattorneygeneral.gov

From: Campbell, Andrew [mailto:Andrew.Campbell@sc.ohio.gov]
Sent: Monday, January 11, 2010 1:20 PM
To: blingram@vorys.com; jrmiller@vorys.com; thfusonie@vorys.com; kkwilhelmy@vorys.com; William J. Cole; Mindy Worly;
Jennifer Croskey; Rachel H. Stelzer; Dale T. Vitale; Daniel J. Martin
Cc: Kudela, Justin
Subject: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

Counsel:

In an e-mail sent to the clerk's office on Friday afternoon, January 8, counsel for relators informed the court that the parties
"have reached an impasse related to certain discovery issues" and sought the court's assistance in resolving those matters.
Correspondence between counsel was attached.

It is not clear from the foregoing correspondence what issues remain outstanding between the parties. To expedite
consideration of these matters, counsel for each side should reply to this e-mail and submit a description of outstanding
discovery issues by 9:00 a.m. tomorrow morning (Tuesday, January 12). The description of issues should be submitted by
replying to this e-mail using the reply-to-all function, as should any questions. Any discovery requests and responses relevant to
the outstanding issues should be included with the party's submission.

A telephone conference will be held at 1:00 p.m. the same day (Tuesday, ianuary 12) to discuss the outstanding issues. Further
information regarding the conference (confirming time and date, how it will be initiated, procedures to be used, etc.) will be

circulated via e-mail prior to the conference.

Except as stated above, and as previously directed, the parties should continue to first contact the clerk's office regarding any
future matters or issues concerning this case.

Andrew J. Campbell
Master Commissioner
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The Supreme Court of Ohio
65 South Front Street
Columbus, Ohio 43215-3431
Facsimile: (614) 387-9569
andrew.campbell@sc.ohio.ggov

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURL: In order to ensure compliance
with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by ariy taxpayer for Lhe purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, market.i.ng, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorixed review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy a:Ll copies of Che ori.ginal

message. If you are the intended recipient but do not wish to receive

corununications through this medium, please so advise the sender immediately.
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William J. Cole

From: Miller, Joseph R. [JRMiller@vorys.com]

Sent: Thursday, January 14, 2010 10:21 AM

To: William J. Cole

Cc: Ingram, Bruce L.; Fusonie, Thomas H.; Wilhelmy, Kristi K.; Mindy Worly; Jennifer Croskey; Rachel
H. Stelzer; Dale T. Vitale; Daniel J. Martin; Brewer, Martha C.

Subject: RE: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

I obviously disagree with your characterization of your February 15th proposal, but, regardless, as I understand it
from your various correspondence, what you are now proposing is as follows:

• March 15t: Relator and non-expert depositions should be completed

• March 1st: Deadline by which ODNR will provide to Relators any reports and affidavits of its expert
witnesses

• March 19th: Deadline by which all expert depositions should be completed

• April 1st: Evidence to be submitted, as established by the Master Commissioner's Order

Relators will agree to the schedule above.

You still have not provided us any dates for deposition of the fact witnesses we requested some time ago. Will

you provide potential dates to us this week?

Thank you,
Joe Miller

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Wednesday, January 13, 2010 3:35 PM
To: Miller, Joseph R.
Cc: Ingram, Bruce L.; Fusonie, Thomas H.; Wilhelmy, Kristi K.; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer;
Dale T. Vitale; Daniel J. Martin; Brewer, Martha C.
Subject: RE: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

Joe:

We are working on dates and locations to depose Relatoxs in Mercer County. We will probably add some

more names to the "first round" list I sent you earlier.

During yesterday's phone conference, I reqnested a Maxch 1st deadline fot Relator and other non-expert
depositions. Feb. 15th was not a compromise proposal, but simply an alternative date if the Master
Cormnissioner was going to decide the issue. Plus, at that titne neither side knew which way the Master
Coinmissioner was gouig to tute on the deadline extension for submittal of evidence. Now that the Master
Commissioner has extended that deadline to April 1 and oxdered Relator depositions to occttt in Mercer
County, I request that you agree to a March 1st deadline. Allowing for non-expert depositions in jan.-heb.,
whilc reserving the expert depositions for March, will in no way prejudice yoiu side. And a March
Ist deadline provides both sides with greater flexibility to schedule (and if necessary, reschedule) depositions
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due to conflicts, inclement weather, or othcnvise. We will, of course, continue to work with you in
scheduling deposition dates and timcs, and having until March 1st will allow the depositions and their
transcription to occur in a more orderly and nianageable fashion. Considering that we willingly agrced to
the full extension you requested for both the expert-deposition and evidence deadlines to give yoiit side
sufficient tinic to review our expert affidavits and material, we hope you will agree to this reasonable

request.

WiIliam J. Cole
Senior Assistant.Attorney General
Ohio Attorney General Richard Cordray's Office
Executive Agencies Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william.cole@ohioattorneygeneral.gov

From: Miller, Joseph R. [mailto:JRMiller@vorys.com]
Sent: Tuesday, January 12, 2010 1:46 PM
To: William J. Cole; Ingram, Bruce L.; Fusonie, Thomas H.; Wilhelmy, Kristi K.; Mindy Worly; Jennifer Croskey;
Rachel H. Stelzer; Dale T. Vitale; Daniel J. Martin
Subject: RE: Discovery Issues in State ex rel. Doner v. Logan, 09-1292

Bill,
Following up on the Court conference of this afternoon and the Court's admonition that the parties agree upon
a schedule for the completion of discovery, we accept your proposal to exchange expert evidence by March 1
and conclude expert depositions by March 19. We also accept your compromise proposal during the Court
conference that non-expert depositions be completed by each side by February 15.

Joe

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure conipliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in thi.s communication
(including any attachments) is not iritended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail. message is intended on7.y for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, di-sc].osure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the interided recipient but do not wish to receive

cominunicati.ons through this medium, please so advise the sender immediately.
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William J. Cole

From: Fusonie, Thomas H. [thfusonie@vorys.com]

Sent: Friday, March 05, 2010 4:29 PM

To: William J. Cole; Rachel H. Stelzer; Mindy Worly; Dale T. Vitale; Jennifer Croskey; Daniel J. Martin

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.

Subject: RE: Doner, et al. v. Logan, et al.

Thank you for your prompt email. We can agree to a cut-off date of March 22 for adding witnesses. We can
agree to a cut-off date of April 15 for deposing witnesses. We can agree to permitting limited re-deposing of
Relators who submit additional affidavits. Finally, we can agree to withdrawing our objections as to validity and
service of the subpoena on Press Campbell and can agree to produce his file subject to the same qualifications
as ODNR has placed on the production of its experts' files. We obviously cannot agree to the requests as to
Case Leasing documents ODNR seeks from Mr. Campbell other than to point out that ODNR must have obtained

some documents from Mr. Campbell in the Case Leasing lawsuit.

On deposing Relators who have not been deposed, Relators cannot agree. The purpose of our need for the
extension is to ensure adequate time regarding expert discovery. We can understand ODNR's request to depose
Mr. Doner for the limited purpose of questioning him about his supplemental affidavit produced on March 1.
But as to Relators ODNR chose not depose before March 1, we do not. ODNR had at least six weeks to take
those depositions and chose not to. ODNR"s apparent request now for those depositions is a much different
request than seeking merely an extension for adequate time to complete expert discovery, the scope of which is
still not known because Stantec's report, as produced, is incomplete.

Please advise by the end of the day Monday if ODNR can agree to the 60-day extension request with Relators'
agreement as outlined above to some of ODNR's conditions.

Have a good weekend.

Tom

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Thursday, March 04, 2010 4:33 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Cc: Rachel H. Stelzer; Mindy Worly; Dale T. Vitale; Jennifer Croskey; Daniel J. Martin
Subject: RE: Doner, et al. v. Logan, et al.

Totn:

We are agreeable to your 60-day extension request under the follocving conditions:

1) have a cut-off date (March 15) for adding witnesses;
2) have a cut:-off date (April 15) for deposing witnesses;
3) petmit ODNR to depose Relators who have not been deposed, and/or re-depose Relators who submit

additional affidavit(s)/evidence; and
4) waive your objections to the validity and service of our subpoena upon Press Campbell, and produce
our requested itetns in sufficient advance of his deposition.
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William J. Cole

From: Fusonie, Thomas H. [thfusonie@vorys.com]

Sent: Monday, April 05, 2010 5:19 PM

To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.

Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin

Subject: RE: Doner v. Logan, 2009-1292

Sensitivity: Confidential

On March 15, the Master Commissioner requested that any request to extend the presentation of evidence
deadlines needed to be by motion and filed by March 17. On March 17, 2010, Relators filed such a motion.
Relators identified three reasons for the extension: to analyze and confirm or rebut Respondents' expert
affidavits and then respond to them; to gather evidence of recent flooding; and to obtain and review transcripts
not yet received. ODNR opposed the motion and in particular reasons # 1 and #2. ODNR did not file its own
motion to extend any deadlines. With this context, we respond to your questions.

As to question no. 1, there was no agreement that Relators could not obtain rebuttal expert evidence after
March 1. You are reading in a limitation not found in any correspondence between the parties. ODNR could
not seriously have believed it could produce on March 1 manipulated and fundamentally flawed "expert"
reports and then shield them from any expert rebuttal. Moreover, as indicated by the granting of Relators'
motion for an extension, the Court found as good cause for the extension Relators' need to obtain rebuttal
expert evidence.

As to question no. 2, ODNR claimed ttiat the deadline for expert depositions has come and gone. It sought no
extension of the presentation of evidence deadline to take expert depositions. Relators did. ODNR could have
agreed to Relators' request for an extension, Instead, it refused to do so and forced Relators to expend time
and resources in filing the motion to extend with the Court. ODNR does not now get to benefit from Relators'
hard work in obtaining the extension of the presentation of evidence deadline -despite ODNR's obstruction.
ODNR had its chance to depose Relators' experts, it decide to forego that opportunity and instead unreasonably
opposed Relators' extension request. We do not agree to ODNR benefitting from Relators' extension efforts,
and so, we do not agree to ODNR taking the deposition of Relators' experts.

As to question no. 3, we have not received all of the transcripts yet. You should have in excess of 35-40 errata
sheets in your possession. But since we still do not have about 12 transcripts from the State's court reporters,
we cannot agree to April 16. To extent ODNR suggests some errata sheets contain substantive corrections,
please identify the Relators/witnesses ODNR wants to depose and the line entries to those deponents' errata
sheets that ODNR has identified as substantive corrections. We will then on a case-by-case basis agree or
disagree to a deposition of the deponents. Any deposition will be limited to the {ine entries that we agree are

substantive corrections.

As to question no. 4, the answer is no. See Relators' motion and the Court's March 23 Entry.

Tom Fusonie

- -----
From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Friday, April 02, 2010 1:34 PM
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To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Subject: RE: Doner v. Logan, 2009-1292
Sensitivity: Confidential

Colulsel:

Please respond by Monday, April 5, to my Match 31st inqlliries (see below).

'Tllank you.

William J. Cole
Senior Assistant Attorney General
Ohio Attorney Gene -al Richard Cordray's Office

Executive Agencies Section
30 East Broad Strcet, 26th Floor

Columbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william.cole cr ohioattorneygeneral.gov

le
4arch 31, 20107:10AM
ias H.'; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kdsti K.; Brewer, Martha C.
Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
v. Logan, 2009-1292
ential

Counsel:

In his March 23d decision granting your request to extend the deadline for filing evidence to June 1 st,
Master Coimnissioner Campbell wrote that issues regatding discovery or the admissibility of evidence
should be resolved by the parties or raised by appropriate fnotion. So that Respondents may detertnine
whether a motion is necessaly, please advise on the following as soon as possible:

1) Will you abide by out January 12th agreement that the deadline to exchange expert evidence was
March 1st, and therefore neither side may file any expert evidence not provided to the other side by that

date?

2) WiIl you abide by our March 1st agreenient that both sides will produce their expctts for deposition in
Columbus at a n-iutually-agreeable date without the need for subpoenas? Will you fatther agree that,
consistent with our January 12t1i agreement, that expert depositions will be concluded within the next 18

days (i.e., by April 17th)?

3) I Tave you received the transcripts of all of the Reiator/non-expert witness depositions? If so, wIll you
agree to email us by Apiil 16 copies of aIl executed errata sheets for those depositions? Do you also agree, if

requested, to schedule for deposition any such Relators/witnesses who make any substantive corrections to
their deposition transcripts, in accordance with the conditions set forth in the Master Commissioner s
January 13th otder (i.e., Relators who reside in ot near Mercer County will be deposed in Mercer County)?

4) Do you agrce not to submit or file evidence of recent (post-March 1 st) flooding on Relators' lands?

Wilfiam J. Cole
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Senior Assistant Attoa^nev Getieral
Oliio Attorney General Kichard Cordray's Office

F,xecutive Agcncies Section
30 1`sast: Broad Street, 26th Floor
Coh.unbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
wrlliam.cole@ohioat.torneygeneral.gov

From the law offices of Vorys, Sater, Seymour and Pease LLP.

SRS CIRCULAR 230 DISCLOSURE: In order Co ensure compliance

with requirements i.mposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) i_s not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENT7ALITY NOTICE: This e-mail message is iritended only for the person

or entity to which it is addressed and inay contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient buC do not wish to receive

communicatioris through this medium, please so advise the sender immediately.
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William J. Cole

From: Fusonie, Thomas H. [thfusonie@vorys.com]

Sent: Wednesday, March 03, 2010 7:35 PM

To: Fusonie, Thomas H.; Rachel H. Stelzer; Mindy Worly; Dale T. Vitale; Jennifer Croskey;
William J. Cole; Daniel J. Martin

Cc: Brewer, Martha C.; Wilhelmy, Kristi K.; Miller, Joseph R.; Ingram, Bruce L.

Subject: Doner, et al. v. Logan, et al.

Attachments: Affidavit of Keith Earley.pdf

Please find attached a suppiemental production.

Tom Fusonie

From the law of.fices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federa]. tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketirig, or recommending to another person, any

transaction or other matter addressed hereiri.

CONFIDENTIALITY NOTICE: This e-mail message is iritended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipierit, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediate].y.
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