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NOTICE OF CROSS-APPEAL
OF APPELLEE AND CROSS-APPELLANT LORAIN COUNTY

Lorain County hereby gives notice of its cross-appeal as of right, pursuant to R.C.

5717.04 and Supreme Court Riiles of Practice 2.1(B) and 2.3(A)(2), from a Decision and Order

of the Ohio Board of Tax Appeals ("Board"), entered and journalized in Board Case Nos. 2003-

M-1533, 2004-M-1166, and 2005-M-1301 on March 2, 2010. A true copy of the Decision and

Order being appealed is attached hereto and incorporated by reference.

Cross-appellant Lorain County eomplains of the following errors in the Board's Decision

and Order:

1. The Board erred in finding that the payment of a portion of the $250,000 allocated

to Lorain County froin the 2004 Local Government Fund ("LGF") violated R.C. 5747.55(D)

where the Board detennined that the alternative method for allocating the LGF in the county was

valid, that the alternative method govenied the allocation for the LGF years under review, that

the $250,000 payment was a factor in the structure of the alternative method, and where

appellants/cross-appellees received the fiill amounts of their prior year's LGF allocations.

No demand has been filed for the Board to file the certified transcript of the record of the

proceedings of the Board and the evidence considered by the Board in making its decision

because Appellants have already filed such demand on March 31, 2010.

Respectfully submitted
^Iw

Jo T. un rla d (0010497)
C n of Record
John B. Kopf (0075060)
THOMPSON I-IINE LLP
41 South High Street, Suite 1700
Columbus, Ohio 43215
(614) 469-3200; (614) 469-3361 (fax)
John. Sunderland@ThompsonHine.com
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John.Kopf@ThompsonHine.com
COUNSEL FOR LORAIN COUNTY AND
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing NO'I'ICE OF CROSS-APPEAL OF APPELLEE
AND CROSS-APPELLANT LOIN COUNTY was sent to the following by certified mail,
return receipt requested, on April , 2010:

CITY OF ELYRIA CITY OF NORTH RIDGEVILLE CIT'Y OF AVON LAKE
Terry S. (Pete) Shilling Eric H. Zagrans, Esq. William J. Kerner, Sr.
Law Dircetor The Zagrans Law Firm Law Director
131 Court Street, #201 474 Overbrook Road 150 Avon Belden Road
Elytia, Ohio 44035 Elyria, Oliio 44035 Avon Lake, Ohio 44012

CITY OF AMHERST CITY OF AVON CITY OF OBERLIN
Kenneth S. Stumphaazer John A. Gasior, Law Directo Eric R. Severs, Law Director
Law Director 36815 Detroit Road 5 Soutli Main Street
Abrahatn Lieberman Avon, Ohio 44011 Oberlin, Ohio 44074
Assistant Law Director
5455 Detroit Road
Sheffield Village, Oliio 44054

CIT'Y OF SHEFFIELD LAKE CITY OF VERMILION GRAFTON VILLAGE
Tamara L. Smith, Finance Director Finance Director Linda S. Bales, Clerk-Treascn'er
609 Harris Road 5511 Liberty Avenue 9601VIain Street
Sheffield Lake, Ohio 44054 VermiGon, Ohio 44089 GraBon, Ohio 44004

KIPTON VILLAGE LAGRANGE VILLAGE ROCHESTER VILLAGE
Thomas Bray, Clerk-Trca.surcr Sheila Lanning, Clerk-Treasurer Laura A. Brady, Clerk
P. O. Box 177 P. O. Box 597 52185 Griggs Road
Kipton, Ohio 44049 LaGraiige, Ohio 44050 Wellington, Ohio 44090

SHEFFIELD VILI,AGE SOUTH AMHERST VILLAGE WELLINGTON VILLAGE
Luke F. McConville Nancy Gildner, Clerk-Treasurer Karen J. Webb, Clerk
Waldheger Coyne 103 West Main Street 115 Willard Memorial Sq.
Geniini Tower 1, Suite 550 South Amherst, Ohio 44001 Wellington, Ohio 44090
1991 Crocker Road
Cleveland, Ohio 44145

BRIGHTON 't'OW NSHIP BROWNI-IELM TOWNSIIIP CAMDEN TOWNSIIIP
Marilyn McClellan, Fiscal Officer Marshal Doane Funk, Fiscal Officer Cheryl Parrish, Fiscal Officer
19996 Baird Road 1940 North Ridge Road 15374 Baird Road
Wellington, Ohio 44090 Vermilion, Ohio 44089 Oberlin, Ohio 44074

CARLISLE TOWNSHIP COLUMBIA TOWNSHIP EATON TOWNSHIP
Marlene Thompson, Fiscal Officer Rita Plata, Fiscal Officer Linda Sp'rtzer, Fiscal Officer
11969 LaGrange Road P.O. Box 819 12043 Avon Belden Road
LaGrange, Ohio 44050 Columbia Station, Ohio 44028 Grafton, Ohio 44044

ELYRIA TOWNSHIP GRAFTON TO WNSH IP HENRIET'TA'i"OWNSHIP
Robert Repos, Fiscal Officer John Bracken, Fiscal Officer Francis J. Knoble, Fiscal Officer
42378 Griswold Road 17310 Chamberlin Road ] 0413 Vermilion Road
Elyria, Ohio 44035 Grafton, Ohio 44044 Oberlin, Ohio 44074

Vermilion, Ohio 44089
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HUNTINGTON TOWNSHIP LAGRANGE TOWNSHIP NEW RUSSIA TOWNSHIP
Margaret Harris, Fiscal Officer Roberta M. Dove Moore, Fiscal Elaine R. King, Fiscal Officer
26309 State Route 58 Officer 46268 Butternut Ridge Road
Wellington, Ohio 44090 P. O. Box 565 Oberlin, Ohio 44074

355 South Center
LaGrange, Ohio 44050

PENFIELD TO W N SH IP PITTSFIELD TOWNSHIP ROCHESTER TOWNSHIP
Eleanor Gnandt, Fiscal Officer Jaines R. McConnell, Fiscal Officer Laura Brady, Fiscal Officer
42760 Peck Wadswortli Road 17567 Hallauer Road 52185 Griggs Road
Wellington, Ohio 44090 Wellington, Ohio 44090 Wellington, Ohio 44090

SHEFFIELD TOWNSHIP WELLINGTON TOWNSHIP LORAIN COUNTY
Patricia F. Echko, Fiscal Officer Louise Grose, Fiscal Officer BUDGET COMMISSION

5166 Clinton Avenue P. O. Box 425 Gerald A. Innes, Esq.

Loraiu, Ohio 44055 Wellington, Ohio 44090 Assistant Prosecuting Attorney
Lorain County Justice Center
225 Court Street, 3ed Floor
Elyria, Ohio 44035

CITY OF LORAIN
Jolm R. Varanese, Esq.
85 East Gay Street, Suite 1000
Cohmibus, Ohio 43215

642562.3

6



OHIO BOARD OF TAX APPEALS

City of Elyria, City oCAvon Lake,
City ofNorth Ridgeville, and Amhet-st

Township,'

Appellants,

vs.

Lorain County Bttdget Commission,
et al.,

Appellees.

APPEARANCES:

For the City of Elyria and
Atnherst Twp. -
Terry S. Shilling
Law Director, City ol' Elyria
131 Coutt Sh'cm
Elyria, Ohio 44035

Copy to -
John Koval
Clerk. Atnherst Township
7530 Oberlin Road
Elyria, Ohio 44035

For Lorain Cty. and Lorain
Cotmty Commissioners -
'fhotnpson I line LLP
John'C. Sunderland
John B. Kopf
41 South High Street
Suite 1700
Calumbus, Ohio 43215

CASE NOS. 2003-M-1533
2004-M-1166
2005-M-1301

(13UDGET COMMISSION)
(ULGF & ULGRAF)

DECISION AND ORDER

For City of N. Ridgeville - ror City of Avon -
Eric H. Zagrans Geoffrey R. Smith
Attomey at Law Law Director, City of Avon Lake
1401 Eye Street, NW 150 Avon 13cidon Road
7°i Floor Avon Lake, Ohio 44012

Washington. DC 20005

For the L3udget Conin .
Dennis Will
Lorain Cty. Prosecttting Attorney
Gerald A. Innes
Assistant Prosecuting Attomey
226 Middle Avenue
3`d Floor
Elyria, Ohio 44035

Kenneth S. Stttmphauzer John A. Gasior
Law Directur, City ofAmherst Law Director. City of Avon
Abraham Lieberman 36815 Detroit Road
Assistant Law Director Avon, Oftio 44011
5455 Detroit Road
Sheffield Village, Ohio 44054

l ltc Lorain County Mettapolitan Park District did not participate in the appeal of' this ntatter.
Therei'orc, the hoard's previous deterrnination controls its claint and it has heen removed as a party

appellant.



For the City of Lorain - Eric R. Severs Stanley Zaborski
John R. Varanese Oberlin City Solicitor Treasurer, City of Sheffielcl Lake
85 East Gay Street 5 Soutlt Main Sn-eet 609 Harris Road
Suitc 1000 Oberlin, Ohio 44074 Sheffield Lake, Ohio 44054
Coluntbus, Oltio 432 1 5-3 1 1 8

Lawrence Rush Linda S. Bales Ritc K. Ruot
Fittance Dir.. City of Vennilion Clerk, Grafton Village Clerk-Treasurer, LaGrange Village
5511 Liberty Avenue 960 Main Street P.O. Box 597
Vermilion, Ohio 44089 Grafton, Ohio 44044 LaGrange, Ohio 44050

Albert Buck. Jr. Laura Brady Titnothy J. Pclcic
Clerk, Kipton Village Clerk, Rochester V illage Clerk-Treasurer, Sheffleld Village
42 Court 52185 Griggs Road 4820 Detroit Road
Kipton, Ohio 44049 Wellington, Ohio 44090 Elyria, Ohio 44035

Janice J. Szvnani.a Karen J. Webb Marilyn McClellan
Clerk, South Amherst Village Clerk, Wellington Village Clerk, Brighton Township
103 West Main Street Willard Mentorial Square 19996 Baird Roat1
South Amherst. Ohio 44011 Wellington, Ohio 44090 Wellington. Ohio 44090

Marsha Fink Cheryl Parrish Barbara VanMeter
Clerk, Brownhebn Townsltip Clerk; Camden Towuship Clerk, Carlisle Townsltip
1940 North Ridge Road 15374 Baird Road 11969 LaGrange Road
Vermilion. Ohio 44089 Oberlin. Ohio 44074-9696 LaGrange, Olrio 44050

Mary Lou Berger Littda Spitzer Barbara Baker
Clerk, Columbia Township Clerk, Eaton Towtisltip Clerk, Elyria Township
25496 Royalton Road 12043 Avon Beldon Road 41416 Griswold Road
P.O. Box 819 Grafton, Ohio 44044 Elyria, Ohio 44035
Columbia Statiorr, Ohio 44028

Mary Rose Dangelo Fraucis J. Knoble Margaret Harris
Clerk. Grafton Township Clerk, Henrietta Townslrip Clerk, Huntington Township
18789 Avon Wooster Road 10413 Verntilion Road 26309 State Route 58
Grafton, Ohio 44044 Oberlin, Ohio 44074 Wellington, Ohio 44090

Roberta M. Dove Elaine R. King Eleanor Gnandt
Clerk. LaGrange Townsliip Clerk, New Russia'I'ownship Clerk, Penfleld Township
P.O. Box 565 46268 Butternut Ridge Road 42760 Peck Wadsworth Road
LaGrange, Ohio 44050 Oberlin, Ohio 44074 Wellington, Ohio 44090

James R. MeConnell Laura Brady Angelo J. Marotta
Clerk, Pittsfield Township Clerk, Rochester Towntship Clerk. Sheffeld Township
17567 I-Iallauer Road 52185 Griggs Road 5166 Clinton Avenue
Wellington. Ohio 44090 Wellington, Ohio 44090 Lorain, Ohio 44055

Bernie Nirode Maric R. Stewatt
Clerk, Wellington Township Lorain County Auditor
44627 State Route 18 226 Middle Avenue
Wellington, Ohio 44090 2nd Floor

Elyria, Ohio 44035-5640

Entered MAR 0 2 ?030
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Ms. Margulies, Mr. Johrendt, and Mr. Dunlap concttr.

These rnatters llave been retnanded to the Board of Tax Appeals

1'ollowing a decision by the Ohio Supreme Court in Elyria v. Lorai r Cty. L?udgei

Conun., 117 Olaio St.3d 403, 2008-Ohio-940. This board had previotisly distnissed

the appeals, finding that the notices of appeal filed by appellants, city of Elyria, city oi

Avon Lake, city of North Ridgeville, Atnherst 'fownship, and the Lorain County

Metropolitan Park District, in each case were jurisdictionally deficiettL The Ohio

Supreme Court reversed, and directed this board to consider whether the Lorain

County Budget Commission ("LCBC") property allocated the undivided local

government fund ("ULGF') and the undivided local governnient revenue assistance

fund ("ULGI2AF"). 'fhe court further clarified the scope of our jurisdiction on

remand:

"First, *** the BTA has jm-isdiction to determine the
validity of Elyria's primary claim for relief on the merits.
Accordingly, on remand, the B'I'A will have the authority
to decide whether Elyria is entitled to the specific relief
reflected by the figures in Exhibit G of the notice of
appeal.

"Second, the BTA ori reniand will not have jurisdiction to
entertain any theory of relief not consistent with Elyria's
identification of Lorain County as the only overallocated
subdivision. In Union 7ivp., 101 Ohio App.3d at 218,
***, the court of appeals explained that the 'purpose of
appeal is to permit a subdivision receiving less ttian its
statutory [or altemativc-method] share to seek to recover
that share,' and it does so fronn the tland consisting of `tlie
over-allocations to the narned appellecs.' By requiring an
appellant to name the appellees attd identify their potential
liability, the statute fitnzishes notice to those other
subdivisions about what they stand to lose and thereby
puts them on guard to defend_ It follows that the BTA
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may not exercise jurisdietion to consider a claim that the
earlier alternative method of apportionment should he
completely reinstated. As the BTA correctly founci, this
theory cannot be squared witli the notice of appeal
because reinstating the earlier formula, with adjustrnent
for the settfernent, would mean that Lorain City has been
overallocated, but the notice of appeal does not iderttify
that city as being overallocated.

"Finally, the BTA will not have jurisdiction to apply the
statutory method. We understand that the BTA, in ttte
decision uttder review, has already found that the statutory
method is not jurisdictionally before it, and the appeal to
this court did not cliallenge that disposition. See Dayton-

Montgomery Cly. Port .Aath., 113 Ohio St.3d 281, 2007-
Ohio-1948, 865 N.E.2d 22, ¶33." Id., ¶28-30.

Our consideration relates to three matters tiled with the Board of Tax

Appeals regarding the propriety of actions of the LCBC for clistribution years 2004,

2005, and 2006. As ttie Supreme Court noted in Edyr-ia v. Lorairz Cly. Budget Cornm.

117 Ohio St.3d 403, 2008-Oltio-940, its consideration of these matters, fhe present

appeal was instituted after a settlement of an earlier appeal to this board. In 2002, the

city of Lorain challenged the arnount apportioned to it by the LCBC for distribution

year 2003. "I'he settleinent of that clairn resulted in an agreement by the parties to the

settlement that the city of Lorain would receive a lump-sum payment of $500,000 for

the 2003 clistribution year. Further, the parties agreed tttat a new altemative formula

would be adopted for thc 2004 distribution year that would adjust apportionment

percentages. The adjustment of the apportionmcnt percentages llad the effect of

4



increasing the funds received by the city of Lorain and decreasing the funds received

by all of the remaining taxing subdivisions.2

In order to effectttate the settleinent, Lorain County paid the agreed

lump sum of $500,000. 1-lowever, as part of the agreement, Lorain County agreed to

absorb on(y onc-half of the settlement aniount. It was agreed by the participants to

the settlement tiiat the county would be reimbursed for the remaining $250,000 Crom

2004 ULC,F and ULGRAF funds. H.R. at 59. "fhe partieipants to the settlement then

voted into place a new alternative fonnula. The new formula changed the percentages

due the subdivisions by increasing the percentages to the city of Lorain and

decreasing percentages to every other taxing subdivision receiving ULGF and

ULGRAF funds. Additionally, the new alternative formula increased Lorain

County's allocation by $250,000 for distribution year 2004 only. The $250,000

increase (and corresponding pro rata deduction to each taxing subdivision) reiinbursed

the county for one-half of the settlentent paid by the county to the city. Appellee's

Ex. H.

Appellants claim that the percentage amounts due them in 2003 cannot

be changed in subseduent years if the basis for that change is a settlement of an earlier

year's appeal in which they were not named as parties. Appellants claim that R.C.

5747.55 precludes funds of a non-participating subdivision fi•om being changed.

Indeed, R.C. 5747.55 provides:

,

The Lorain County Metropolitan Park Districts allocation was reduced to zero.
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"The action of a county budget commission under sections
R.C. 5747.51 and 5747.62 of the Revised Code may be
appealed to the board of tax appeals in the manner and
with the effect provided in section 5705.37 of the Revised
Code, in accordance with the following rules:

; •*r+

"(C) 'I`liere shall also be attached to the notice of appeal a

statement showing_

"(1) The nanle of the fund involved, the total amount in
doflars allocated, and the exact amount in dollars allocated
to each participating subdivision.

"(2) The atnount in dollars which the complaining
subdivision believes it should have received;

"(3) The name of each participating subdivision, as well
as the name and address of the fiscal oflicer thereof, that
the cotnplaining subdivision believes received more than
its proper share of the allocation, and the exact amount in
dollat•s of such alleged over-allocation.

"(D) Only fhe participating sttbdivisions• nanaed pursuant

to division (C) of this section are to be consictered as
crppellees before the board of'tax appeals and no change
shall, in any anrount, be n¢ade in the arrrount allocated to
pm-ticipcrting subdivisions not appellees." (Emphasis
added.)

We agree wittt the appellants in part.

While the appellants originally challenged the manner in which the

2004 alternative forniula (sometimes referred to as the "new alternative formula" to

distinguish it f'roni the altemative formula that had previously been in place ancl had

been challenged by the city of Lorain), they 1.1ave withdrawn that claim. Appellants'

brief regarding Oliio Supreme Court's instructions to the board on remand, at 6.

Therefore, in accordance with the court's instructions to this board, thc only issue for
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our consideration is whether the appellants are entilled to additional funds from

Lorain County, the entity identified through the notice of appeal as the

"ovcratlocated" subdivision.

We first consider the appellants' claim that the change made to the new

alternative formula can never affect those taxing subdivisions that either were not a

part of the earlier appeal or did not agree to the change. To fully understand

appellartts' position, a review of how local govetnment funds are apportioned is

necessary. I;actt year the Tax Commissiorter estimates the amount to be paid into the

local government fund for distribution for the following year. R.C. 5747.51. The

bttdget comniission then apportions funds to taxing subdivisions yearly. R.C.

5747.51.

lJnder R.C. 5745.51, local government funds are apportioned to taxing

subdivisions on the basis of need. The determination of need is tnade by eaeh county

budget commission after a consideration of statutorily defined resources and

expenditures of each subdivision. However, R.C. 5747.53 provieles for an alternative

method of apportionment. Under the altemative method, a county budget eotntnission

may consider "any tactor" it deems to be "appropriate and reliable" in apportioning

funds.' R.C. 5747.53(D). Thc alternative method must be approved by the board of

county connnissioners, the legislative authority of the city located wholly or partially

in the county with the greatest population, and the niajority of the boards of township

3
The statute provides for eeiYain minintums and maximums that are not in issue in this appeal.
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trustees and legislative authorities of municipal corporations located wholly or

partially within thc county. R.C. 5747.53(13).

In the present inatter, the appellants have withdrawn tlieir claim as to ttie

manner in which the alternative formula for distribution-year 2004 was approved.

Ttierefore, the board finds the altemative formula l'or the 2004-distribution year to be

valid. While we acknowledge that the appellants were not a part of the majority of

taxing subdivisions voting for the new alternative formula, a sufficient nwnber of

taxine subdivisions did vote for the new alternative formu(a so that affirmative votes

of the appellants were not necessary for passage. The appellants claim, however, that

because ttte new alternative fonnula was conceived as a settlement of an earlier

distribution year, and because they were not parties to the earlier settlement, their

allocations cannot be changed in later years. We do not agree.

As the budget comtnission acts yearly, it follows that appeals from an

action of a budget coinmission relate to a specific year. South Russell v. Geauga C1y.

Brrdget Comrn. (1984), 12 Ohio St.3d 126. R.C. 5747.55(D), therefore, guarantees the

funds of a non-participating subdivision only for that year in which it was not

included in an appeal. The statute does not address the effect of settlements on

distributions in subsequent years.

There is no requiretnent that an alternative forniula be approved by all

taxing subdivisions within a county. Therefore, it may always be the case tttat an

individual taxing subdivision may not wish to have its allocation ad,justed.

Nevertheless, the legislature has concluded that a county, the most populous city in
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that county, and a majority of other taxing subdivisions have the power to make

allocation adjustments, relying upon any factor considered appropriate and reliable.

The board concludes that one factor taken into consideration in this matter was the

settlement of litigation.

Once an alternative method that has no time liniits is approved, it

remains in force for ensuing years until it is revised, amended, or repealed pursuant to

statute. Reytaoldsburg v. Licking Cty. Budget Comm., 104 Ohio St.3d 453, 2004-

Ohio-6773; Lancaster v. Faitfeld Cty. Budget Comm. ( 1999), 86 Ohio St.3d 137.

Wliile the appellants may be unwilling participants, they are participants nonetheless.

Were we to agree with the appellants' claim, it could have the effect of denying a

change to an alternative fortnula, even if the votes are present for such a change. The

General Assembly did not provide an alternative for the minority of subdivisions,

other than the county or the most populous city. which may not agree with thc

majority. Therefore. this board concludes that the appellants must accept the

allocations made under the new alternative formula for tax years 2005 and 2006.

However, for distribution year 2004, the alternative formula included

what the parties characterized as a"carvc out," a fund of money to reimburse Lorain

County for funds it provided to settle ttle 2002 challenge by the city of Lorain relating

to fiutds apportioned for distribution-year 2003. It is clear from the record that the

alternative formula approved for 2004 includes this amount for only distribution year

2004. Attachment to Appellant's Ex. 53, approved September 24, 2003. It is also

clear from the record that these ftinds are paid to Lorain County from all the taxing
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subdivisions except the city of Lorain, not only the subdivisions that were parties to

the 2002 appeal.

The board tinds that the deduction of $250,000 is based upon a

settlement of an appeal in which the appellants were not parties. R.C. 5747.55(D)

preclndes funds frorn being removed from taxing stibdivisions that were not parties to

the appeal. The fact that the funds were removed in a later year does not transform

the funds into later-year firnds. The $250,000 is traceable to the 2003-allocation

settlement. The alternative formula attempted to reimburse Lorain County for

settlement dollars from parties that were not a part of the 2003-allocation appeal.

Such a reimbursement is contrary to law.

Therefore, the board futds that the 2004 alternative formula must be

ametded for the city of Elyria, the city of Avon Lake, the city of North 12idgeville.

and Amherst Township to remove the reimbursement of their pro-rata share of' the

$250,000 settlement of thc 2002 appeal. As ttiese Punds were allocated to Lorain

County, and the parties identified Lorain County as the over-allocated subdivision. the

Ohio Supreme Court's iostructions have been rnet. This board finds that Lorain

County was over-allocated by the pro-rata amounts of the $250,000 settlemcnt only.

The matter is remanded to the LCBC for reallocation of the 2004 distribution year

only. The altemative formulas in place for ttte 2005 and 2006 years are found to be

lawt;il, and are aftirtned.
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i hereby certify the foregoing to be a
irue and complete copy of the action
taken by the Board of Tax Appeals of
the State oC ohio and entered upon its
journat this day. with respect to the
captioned matter.

ASMeter, Board Secretary
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