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STATEMENT OF THE FACTS

This is an appeal from the decision of the Lucas County Court of Appeals that
reversed the dismissal of a felony charge of Tampering with Records as being barred by
the statute of limitations. The Court of Appeals cerdified a conflict as to the following
question:

Whether R.C. 2001.13(F) operates to toll the six-year period of
limitations provided fo in R.C. 2901.13(A) so that it extends
beyond six years from the date upon which a felony offense
was committed where the corpus delicti of the offense is
discovered within the period of limitations and more than one
year prior to expiration of the limitations period.

A copy of the Decision and Judgment Entry certifying the conflictis appended hereto
at A-24.

This is a felony case which began on July 18, 2007, when Defendant-Appellant,
Linda S. Cook (hereafter referred to as “Defendant”) was indicted by the Lucas County
Grand Jury in a two-count Indictment. Count One charges the offense of Tampering with
Records (a felony of the third degree). Count Two charges Aggravated Theft (a felony of
the second degree). The Common Pleas Court, on motion of Defendant and after
conducting an evidentiary hearing, dismissed Count One.

Count Two, alleging Aggravated Theft (a felony of the second degree) remains
pending in the Lucas County Court of Common Pleas awaiting a trial date. On the
prosecution’s appeal from the dismissal of Count One, the Sixth District Court of Appeals
reversed.

Count One of the Indictment reads as follows:

THE JURORS OF THE GRAND JURY of the State of Ohio,
within and for Lucas County, Ohio, on their oaths, in the name

and by the authority of the State of Ohio, do find and present
that LINDA 8. COOK, on or about the 12" day of July, 2001,
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in Lucas County, Ohio, knowing the person had no privilege to
do so, and with purpose to defraud or knowing that the person
was facilitating a fraud, did falsify, destroy, remove, conceal,
alter, deface, or mutilate any writing, computer software, data,
computer data, or record, when the writing, data, computer
software, or record was kept by or belonged to a local, state,
or federal governmental entity, in violation of §2913.42(A}(1)
AND (B)(4) OF THE OHIO REVISED CODE, TAMPERING
WITH RECORDS, BEING A FELONY OF THE THIRD
DEGREE, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the
State of Ohio.

The offense charged in Count One is alleged to have occurred on July 12, 2001.
The Indictment was returned on July 18, 2007, more than six (6) years later. On that basis,
the Common Pleas Court dismissed Count One because the applicable six year statute
of limitations had already expired by the time the Indictment was brought.

The pertinent facts were developed at an evidentiary hearing conducted in the
Common Pleas Court on Defendant’s Maotion to Dismiss. At the evidentiary hearing, the
parties stipulated that the “record” referred to in Count One of the Indictment was a deed
recorded with the Fulton County Recorder on July 12, 2002 (transcript of Evidentiary
Hearing held before the Hon. Gary G. Cook on July 8, 2008, hereafter cited as “T" at 14).
At the time of the alleged offense, Defendant was an attorney at law admitted to practice
in the State of Ohio. As a result of the conduct constituting the offense described in Count

One of the Indictment, Defendant was disbarred by this court on July 11, 2007. Toledo Bar

Association vs. Cook, 114 O.8t.3d 108 2007-Ohio-3253.

Jonathan Cherry is Bar Counsel for the Toledo Bar Association. He prosecuted the
grievance which resulted in Defendant’s disbarment (T. 23-24). He started his investigation
on April 23, 2004 and filed a Complaint with the Ohio Supreme Couwrt Board of

Commissioners on Grievances and Discipline on April 18, 2005, which was assigned case
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number 05-047 (Marked EXHIBIT A at the hearing). Paragraphs 4, 5 and 13 of the
Complaint (EXHIBIT A) described the recording of the deed that was recorded with the
Fulton County Recorder on July 12, 2001 and essentially describe the conduct of
Defendant that is alleged to constitute the offense charged in Count One. Attached to the
Complaint (EXHIBIT A) was a copy of the deed that was recorded on July 12, 2001. An
Amended Complaint was filed on September 13, 2005 (EXHIBIT B) which restated the
same allegations set forth in Paragraphs 4, 5 and 13 of the Complain filed on April 18,
2005. A copy of the deed recorded on July 12, 2001 was also attached to EXHIBIT B (T.
28, 30-35).

Paragraphs 4, 5 and 13 in both the Complaint and First Amended Complaint
(EXHIBITS A and B) filed with the Ohio Supreme Court Board of Commissioners on
Grievances and Discipline read as follows:

4. An initial deed (Deed A, attached) was prepared by
Respondent and purports to have been executed on
May 20, 1998, by Benfer. The grantor on Deed A is
“Esther J. Benfer, Single” and the grantee is “Linda S.

Cook, Trustee”.

5. Deed A was not recorded until July 12, 2001.

* %R

13. In an attempt to avoid the Medicaid “loock back”
provision, Respondent backdated Deed A to falsely
reflect an execution date of May 20, 1998.
As explained by Mr. Cherry, pursuant to Bar.Gov.R.V, Section 11 (E)(2)(9), each of
these filings and all proceedings before the Board of Commissioners on Grievances and
Discipline were public records (T.30).

A hearing was held before the Board of Commissioners and Grievances at the Sixth

District Court of Appeals in Toledo, Ohic on August 17-18, 2006, during which evidence




was presented to support the allegations against Defendant, including those described in
Paragraphs 4, 5, and 13 of the Complaint and Amended Complaint. This hearing was open
to the public (T.35-36).

On October 26, 2006, the Board of Commissioners filed its Findings of Fact,
Conclusions of Law and Recommendation (EXHIBIT C) which included the following
findings at Paragraphs 10 and 11:

(10} Respondent prepared a Quit-Claim Deed transferring
the Benfer Farm, to “Linda S. Cook, Trustee” (Exhibit
A). Amazingly enough, this Quit-Claim Deed is dated
May 20, 1998. This Quit-Claim Deed shows that it was
recorded in the Fulton County Recorder’s Office on July
12, 2001. At the hearing, Respondent maintained that
the 1998 date was typographical error. The Respondent
testified that the typographical error occurred because
a prior deed with the date of May 20, 1998 was saved
on a computer and was used as a template, and all
information was changed except that date. Respondent
testified that the deed was actually prepared and
executed in May or June of 2000.

(11} The Panel does not find credible the testimony of
Respondent that the date on the Quit-Claim Deed
(Exhibit A) was a mistake...

[footnotes omitted]
It is undisputed that EXHIBITS A, B, and C constitute public records (T. 36).

Joseph Woodring was a friend of Esther Benfer. They were both members of
Metamora United Methodist Church. Mr. Woodring contacted attorney Terry Kaper on
behalf of Esther Benfer in April of 2004. Attorney Kaper prepared a Power of Attorney for
Mrs. Benfer to sign and was made aware of the discrepancies concerning the deed that
had been recorded on July 12, 2001 (T. 60-61; 71; 80-81).

Harriet Loar had been friends with Esther Benfer since childhood and was also a

member of the congregation at Metamora United Methodist Church. She was appointed
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legal guardian of Esther Benfer on August 11, 2004 (T. 84; 86).

Ms. Loar was specifically made aware of the discrepancies and problems with the
deed that had been recorded on July 12, 2001 by Mr. Woodring prior to the time she was
appointed guardian (T. 77-78; 88; 92). She testified that she knew of the probiems with the
July 12, 2001 deed at least as early as April, 2004 (T. 92-93).

Attorney Jan Stamm is a partner in the same law office with atorney Terry Kaper.
Mr. Stamm has been a real estate title examiner for over 23 years. Attorney Kaper brought
attorney Stamm in to work on the Benfer matter and Mr. Stamm was retained to represent
Esther Benfer in April of 2004 (T. 95-97). During April of 2004, Mr. Stamm became fully
aware of the discrepancies and inaccuracies in the deed recorded on July 12,2001 (T.110-
111). Mr. Stamm discussed all of these matters with Harriet Loar some time between April,
2004 and June, 2004 (T. 11-12). Attorney Stamm testified that he was able to identify
problems with the deed that had been recorded on July 12, 2004 just by looking at it, and
he discussed these problems in detail with both Attorney Kaper and Harriet Loar (T.119;
121-122).

In summary, the uncontradicted evidence established that the facts alleged to
constitute the offense charged in Count One of the Indictment were known to the Toledo
Bar Counsel as early as April, 2004, were a matter of public record in filings with the
Supreme Court Board of Commissioners on Grievances and Discipline on April 18, 2005
and September 13, 2005, were the subject of a public hearing on August 17-18, 2006, and
were summarized in Findings of Fact and Conclusion of Law made by the Board of
Commissioners on Grievances and Discipline and filed on October 26, 2006, which is also
a matter of public record. The uncontradicted evidence also established that the facts

alleged to constitute the offense charged in Count One were known to attorney Terry Kaper
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and attorney Jan Stamm (who were representing the alleged victim, Esther Benfer) as early
as April, 2004, and were also known to Harriet Loar (who was appointed legal guardian of
Esther Benfer on August 11, 2004) in April, 2004. Indeed, the Court below characterized
February, 2004 as being the “earliest” date upon which the offense became known. Stfate
vs. Cook, 2008-Ohio-4917 at §J37.
Based upon this undisputed evidence, the Common Pleas Court made a finding
“that Count One of the Indictment must be dismissed because the State was aware of the
allegations against Cook before the statute of limitations expired but did not indict Cook
until after the expiration of the statute of limitations” Opinion and Judgment Entry filed
August 22, 2008 and journalized August 25, 2008 at 6-7 (copy appended at Tab 1). On this
basis, the Common Pleas Court had granted Defendant’'s Motion to Dismiss Count One.
The prosecution appealed the dismissal to the Sixth District Court of Appeals, State
vs. Cook, 6™ District, 2009-Ohic-4917 (copy appended hereto at A-9). The Court of
Appeals reversed the dismissal, reasoning as follows §j42:
This court agrees with the Climaco dissent’s observation that
the majority holdings in Hensley and Climaco make it difficult
to discern under which circumstances the tolling provision in
subsection (F)is applicable. Because we have found thatthere
are significant differences in the facts of this case from the
facts in Climaco, we find that the statute of limitations did no
begin to run until, at the earliest February 2004, upon the
discovery of the corpus delecti. Accordingly, the state's first
assignment of error is well taken.
[footnote omitted]
Upon Motion of Defendant, on October 28, 2009, the Sixth District Court of Appeals

certified its decision as being in conflict with the decision of the Eighth District Court of

Appeals in State vs. Mitchell, 78 O.App.3d 613 (1992), jurisdictional motion overruled, 64

0.S1.3d 1498. A copy of the Decision and Judgment certifying the conflict is appended

hereto at A-26).




This case is now before the Court for review and final determination pursuant to
Section 3 (B)(4), Article IV of the Ohio Constitution.

Such further facts as may be pertinent to the question presented for review are set
forth under the Proposition of Law, infra.

PROPOSITION OF LAW.
R.C.2913.01 (F) does not operate to toll the six year period
of limitations provided for in 2901.13 (A} where the corpus
delecti of an offense of which an element is fraud is
discovered by legal representatives of the aggrieved
person within the period of limitations and more than one-
year prior to expiration of the limitations period.

Defendant was indicted in a two count Indictment, for Tampering with Records
(Count One) and Aggravated Theft (Count Two). Only Count One was dismissed. That
Count reads as follows:

THE JURORS OF THE GRAND JURY of the State of Ohio,
within and for Lucas County, Ohio, on their oaths, in the name
and by the authority of the State of Ohio, do find and present
that LINDA S. COOK, on or about the 12" day of July, 2001,
in Lucas County, Ohio, knowing the person had no privilege to
do s0, and with purpose to defraud or knowing that the person
was facilitating a fraud, did falsify, destroy, remove, conceal,
alter, deface, or mutilate any writing, computer software, data,
computer data, or record, when the writing, data, computer
software, or record was kept by or belonged to a local, state,
or federal governmental entity, in violation of §2913.42(A)(1)
AND (B){(4) OF THE OHIO REVISED CODE, TAMPERING
WITH RECORDS, BEING A FELONY OF THE THIRD
DEGREE, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the
State of Chio.

Clearly, Tampering with Records is an offense an element of which is fraud. The
offense is alleged to have occurred on July 12, 2001, Defendant was not indicted until July
18, 2007, which is more than six (6) years later.

R.C. Section 2901.13 provides, in pertinent part, as follows:




(A)1) Except...as otherwise provided in this section, a
prosecution shall be barred uniess it is commenced within the
following periods after an offense is committed:

(a) For a felony, six years.

(B) If the period of limitation provided in division (A)(1) or (3) of
this section has expired, prosecution shall be commenced for
an offense of which an element is fraud or breach of a fiduciary
duty, within one year after discovery of the offense either by an
aggrieved person, or by the aggrieved person's legal
representative who is not a party to the offense.

(F) The period of limitation shall not run during any time when
the corpus delecti remains undiscovered.

Both Division (B) and Division (F) of the above quoted statute are tolling provisions.

in State vs. Climaco, Climaco, Semitore, Lefkowitz and Garofoli Co., LPA, 85 0.5t.3d 582,

1999-Ohio-408, which was not a case involving a fraud offense, this Court reasoned as
follows at 587:

Moreover to construe subsection (F) as controlling would
render subsection (A){2) meaningless, thatis, a prosecution for
a misdemeanor offense would be barred if it were not
commenced within two years after the offense was committed.
Subsection(A) is of no consequence if subsection (F) controls
all circumstances, including situations, such as here, in which
discovery occurs within the statutory period. The two-year
period for misdemeanors would begin only on discovery of the
offense, regardless of the date of the commission of the
offense. Had the General Assembly intended this, it would
have required that prosecution be initiated within two years
after an offense is discovered instead of within two years after
an offense is committed. The language expect as otherwise
provided contained within subsection (A) clearly does not
contemplate such an expansive reading of the statute.

Additionally, the state's interpretation could subject a person
to criminal liability indefinitely with virtually no time limit, and
this would frustrate the legislative intent on criminal statutes of
limitations. We will not endorse such a broad interpretation of
subsection (F). See Hensley, 59 Ohio St.3d at 139, 571 N.E.2d
at 714.




Thus, in Climaco, this Court held that 2913.01(F) does not apply in situations where the

corpus delecti of an offense is discovered within the statutory period of limitations.

In the case sub judice, the Court of Appeals held that pursuant to 2913.01(F), the
six year statute of limitations did not begin to run until the corpus delecti was "discovered”
in February of 2004. It is undisputed that what the Court of Appeals considered to be the
date of discovery' occurred which was at a point in time when there were more than three
(3) years still remaining on the six year statute of limitations if the period of limitations were
to be computed from the date upon which the allegedly fraudulent deed was recorded. The
holding of the Court of Appeals is not only inconsistent with the decision of this Court in
Climaco, but it also completely disregards the provisions of 2901.13(B).

As previously mentioned, both Divisions (B) and (F) of the 2901.13 are tolling
provisions. Division (B) applies to offenses which have fraud as an element. The offense
that was the subject of the dismissed Count in the instant case is Tampering with Records,
a violation of R.C.2913.42, which is an offense that has fraud as an element.

Pursuant to R.C.1.51 and R.C.1.12, specific statutory provisions prevail over

conflicting general statutory provisions. See, State vs. Voipe, 38 O.5t.3d 191 (1988). Of

course, this principle applies to statutes of limitations. See, e.g., State vs. Detillio, 90

O.App.3d 241 (1992).

It is apparent that the offense of Tampering with Records under 2913.42 is an
offense of which fraud is an element. Accordingly, in circumstances where the period of
limitations is appropriately computed from the date upon which the corpus delecti of the

offense is discovered, it is R.C.2901.13(B), not 2901.13(F), which specifies the time in

! Defendant maintains that the corpus delecti was never concealed in the first

place and was ascertainable as soon as the deed in question was recorded.
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which the prosecution must be commenced, which is “within one year after discovery of
the offense...” Under such circumstances, it is the specific provisions of 2601.13(B) are
controlling, not the more general provisions of 2901.13(F). The decision of the court

below to the contrary is erroneous. Stafe vs. Stephens, 2™ District case number

96CA0117 (July 25, 1997), 1997WL435694, State vs. Mitchell, 78 O.App.3d 613 (1992)

jurisdictional motion overruled, 64 0.5t.3d 1498.
It is a well established principle of statutory construction that a statute must be

interpreted so as to give effect to all of its provisions, and “none of the language employed

" should be disregarded”. Carter vs. Youngstown Division of Water, 146 O.5t. 203 (1946);

Weaver vs. Shaw Hospital, 104 O.5t.3d 390 at 393, 2004-Ohio-6544 at[12; Sarmiento vs.

Grange Mutual Casualty Company, 106 0.St.3d 403 at 407-408, 2005-Ohio-5410 at §25.

“[Slignificance and effect should, if possible, be accorded to every word, phrase, sentence,

and part of the act.” /d, 2004-Ohiop-6544 at §[13; 2005-Ohio-5410 at §25; Wachendorf vs.

Shaver, 149 0.5t.23, (1948); Accord, State vs. Wilson, 77 O.St.3d 334 at 336, 1997-Ohio-

35: State vs. Jackson, 102 0.81.3d 380, 2004-0Ohio-3206. Consistent with these principles

of statutory construction, the decisions in Stephens and Mitchell, supra, distinguish

between the tolling provisions codified in R.C.2901.13(B), which apply exclusively to
offenses of which fraud is an element, and the tolling provisions codified in R.C.2901.13(F)
which apply to all other cases.

However, in State vs. Mariin, 4" District, 2001-Ohio-2547 at *10-*11, a different

analysis was postulated to harmonize the provisions of R.C.2901.13(B) and 2901.13(F):

. . .we find that the two provisions are not necessarily
inconsistent. R.C.2901.13 (F) tolls the statute of limitations
until anyone discovers the corpus delicti, while R.C. 2801.13
(B) tolls the statute of limitations until the party aggrieved by
the fraud discovers the corpus delicti. Thus, R.C.1.12 does not
apply because the two provisions are not inconsistent.

-10-




However, in addressing Martin’s argument, we assume that
R.C.29801.13 (B) applies here.

R.C.2901.13 (B) applies to “an offense of which an element is
fraud or breach of fiduciary duty " R.C.2901.13 (B). Thus, to

determine whether R.C.2901.13 (B) applies here, we focus on
the elements of the offenses with which Martin was charged,
ie., R.C.2913.02 (A)(1)-(3).

Thus, depending upon what approach is taken, the factors which render
R.C.2901.13 (B) applicable to the exclusion of R.C.2901.13 (F) are: A) an offense of which
fraud or breach of filling duty is an element, or B) an offense of which fraud or breach of
finding duty was an element and which was discovered by the aggrieved person or legal
representatives of the aggrieved person. Whichever analysis is employed, it is apparent
that the instant case meets all pertinent criteria. The dismissed count involved an offense
which has fraud as an element and the offense was discovered by legal representatives
of the aggrieved person (her attorneys and her legal guardian). This discovery occurred in
April of 2004, well within the period of limitations and more than a year before the six (6)
year period of limitations expired. Under such circumstances, R.C 2901.13 (B) would be
the only potentially applicable tolling provision and R.C.2901.13 (F) would be inapplicable.
The holding of the court below to the contrary is erroneous and contrary to law.

Of course, the burden of proof as to whether the prosecution has commenced within

the applicable statute of limitations is upon the State. State vs. Young, 2 O.App.3d 155

(1981). Pursuant to R.C.2901.04 (A), statutes of limitations must be strictly construed

against the State. State vs. McGraw , 8" District case number 65202 (June 16, 1994) 1994

WL 264401 at *3; State vs. Dauwalter, 42 O.Misc.2d 17 at 18 (C.P., 1988). Accordingly,

any ambiguity or uncertainty as to the inapplicability of R.C. Section 2901.13 (F) to the
circumstances presented in this case must be resolved in Defendant’s favor. In this regard,
it is well established that statutes of limitations must be “liberally interpreted in favor of

41-




repose.” Toussie vs. United States, 397 U.S. 112 at 115 (1970), cited with approval in

State vs. Climaco, Climaco, Semitore, Lefkowitz and Garofoli Co., LPA , 85 O. St. 3d at

586.
It remains Defendant’s contention that 2901.13 (F) never applies in situations where
the corpus delecti of the offense is discovered before expiration of the period of limitations.

State vs. Climaco. Climaco. Semitore, Lefkowitz and Garofoli Col, LPA, 85 0.51.3d at 588:

“}ere, we do not need to resort to subsection (F) because the alleged offenses were
discovered within the statute of limitations of R.C.2901.13 (A)(2).” Accord, State vs.

Mitchell. State vs. Stephens; and State vs. Dauwalter, supra. Be that as it may, in cases

such as the case at bar, involving an offense of which fraud is an element, and where the
offense is first discovered by legal representatives of the aggrieved person, there should
be no question that the specific tolling provisions of R.C.2901.13 (B) govern to the
exclusion of the more general tolling provisions of R.C.2901.13 (F). Defendant respectfully
contends that the court below erred in applying R.C.2901.13 (F) to extend the computation
of the limitations in this case.

In State vs. Climaco, Climaco, Semitore and Garafoli Co., LPA, supra, 85 O.5t. 3d

at 588, this Court rejected the proposition that “. . . subsection (F) controls in all situations,
such as here, in which the discovery occurs within the statutory period.” In Climaco, which
involved a prosecution for misdemeanor charges of Falsification, this Court reasoned as
follows, /d.: |

Moreover, to construe subsection (F) as controlling would
render subsection (A)(2) meaningless, that s, a prosecution for
a misdemeanor offense would be barred if it were not
commenced within two years after the offense was committed.
Subsection (A) is of no consequence if subsection (F) controls
all circumstances, including situations, such as here, in which
discovery occurs within the statutory period. The two-year
period for misdemeanors would begin only on discovery of the

~12-




offense, regardless of the date of the commission of the
offense. Had the General Assembly intended this, it would
have required that prosecution be initiated within two years
after an offense is discovered instead of within two years after
an offense is committed. The language “except as otherwise
provided” contained within subsection (A) clearly does not
contemplate such an expansive reading of the statute.

Additionally, the state’s interpretation could subject a person
to criminal liability indefinitely with virtually no time limit, and
this would frustrate the legislative intent on criminal statutes of
limitations. We will not endorse such a broad interpretation of
subsection (F). See Hensley, 59 Ohio St.3d at 139, 571
N.E.2d at 714.

[emphasis supplied]

The Court below relied on in Stafe vs. Hensley, 59 0.St.3d 136 (1991) to support

its determination not to follow the holding in State vs. Climaco, Climaco, Semitore and

Garafoli Co., L PA, supra. Observing that the "holdings in Hensley and Climaco make it

difficult to discern under which circumstances the tolling provision in subsection (F) is

applicable” the Court below held as follows, 2009-Ohio-4917 at §42:

Because we have found that there are significant differences
in the facts of this case from the facts in Climaco, we find that
the statute of limitations did not begin to run until, at the
earliest, February 2004, upon the discovery of the corpus
delect.

The above quoted analysis completely fails to take into account that the dismissed
count charged an offense “an offense of which an element is fraud or breach of fiduciary
duty” within the meaning of R.C.2901.13(B). This being so, R.C.2901.13 (B) would be the
governing tolling provision, not the R.C.2901.13(F). In this regard, unlike the case at bar,

State vs. Hensley, supra, did not involve an offense which has “fraud or breach of fiduciary

duty as an element,” within the meaning of R.C.2901.13 (B). Further, the holding in

Hensley is expressly limited as applying to “crimes involving child abuse or neglect,” Id.,

at 140, 141 and Syllabus.
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Indeed, in State vs. Gravelle, 6™ District, 2008-Ohioc-4031, another recent decision

by the Court below, it was recognized that the tolling provision of R.C.2901.13 (B) is
controlling in cases involving an offense of which fraud is an element. This was also
recognized and discussed in Chief Justice Moyer's widely cited dissenting opinion in
Climaco, 85 0.5t.3d at 593:

Because fraud is not an element of the offense proscribed by

R.C.2921.13, Subsection (B) of the statute [R.C.2901.13] is

inapplicable to the case at bar and we need not interpret any

inconsistencies that may exist between that subsection and

other subsections of R.C.2901.13.

But fraud is an element of the offense involved in the case sub judice, and the

limitations period set forth in Subsection (B) would make no sense if those provisions are

trumped or superceded by the provisions of Subsection (F). Since all provisions of a

statute must be given effect, it follows that, in cases in which fraud is element, R.C.29801.13

(B) necessarily applies to the exclusion of R.C.2901.13 (F). See, State vs. Dauwalter, 43

O .Misc.2d at 18:

Under the state’s interpretation, relying in the tolling aspect of
Subsection (F), the state could file charges within six years of
the “discovery” of an offense no matter how far back the
offense occurred. Subsection (B) in such instance would be
superfluous and could never be applied since the state would
always have six full years from the “discovery,” and this time
would always eclipse the one-year restriction under Subsection
(B). This Court cannot believe the legislature intended to
enact a superfluous provision of the statute in question.

The above-quoted analysis was applied and adopted in Stafe vs. Stephens, supra. Both

Dauwalter and Stephens involved offenses which had fraud as an element.

In this regard, it is important to keep in mind that fraud was not an element of the

offenses involved in State vs. Hensley, stupra, where the tolling provision of R.C.2901.13

(F) was held to apply with full force and effect. Nor was fraud an element of the offense

14




in State vs. Edwards, 119 O.App.3d 237 (1997), which is the other case cited and relied

upon by the Court below. Edwards involved a prosecution for bigamy.
The Couris of this State have consistently viewed the provisions of R.C.2901.13 (B)
as superceding R.C.2901.13 (F) in cases involving an offense of which fraud is an element.

See, e.g., State vs. Stephens; State vs. Dauwalter, supra; State vs. Lester, 111 O.App.3d

736 (1996). See also, State vs. Martin, supra, involving a violation of R.C.2913.02 (A)(3),

an element of which is “deception.”

tn the instant case, there was ample time for Appellee to have indicted Defendant
in a timely manner and there still remains another count pending against Defendant
awaiting a trial date in the Common Pleas Court. In this case, there was no obstacle or
impediment that interfered with the State’s ability to prosecute diligently. There is no
reasonable justification for the dilatory commencement of the prosecution as to the
dismissed count. The decision of the Court below reversing that dismissal is not well-
reasoned and inexplicably fails to take into account the applicability of R.C.2901.13(B).
That the Court below would omit to analyze the significance of fraud being an element of
the offense involved is irreconcilable with the detailed analysis of that matter set forth in

that Court’s decision in State vs. Gravelle, supra. There is simply no coherence between

the analysis set forth in Gravefle and the anamolous decision of the Court below in the
instant case.
The decision from which this appeal has been taken should be reversed because

it is wrongly decided and contrary to law.
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CONCLUSION

For these reasons, the decision appealed from must be reversed and Defendant
ordered discharged as to Count One. This case should then be remanded for trial in Count

Two.

Regpectiully submitted,

LK D

ohyh F\Bdtts (0033846)
403 Madison Avenue, Suite 1010
Toledo, Ohio 43604
—Telephone: (419)255-2800
Facsimile: (419)255-1105
Attorney for Defendant-Appellant
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Defender, 250 E. Broad Street, Suite 1400, Columbus, OH 43215.
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APPENDIX



FILED
L H0AS COUNHTY

IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, OHIO

State of Ohio, * Case No, CR 07-2498
Plaintift, *
Judge Gary Cook
Vs *
Linda 5. Ceok, * OPINION AND
JUDGMENT ENTRY
*

[Defendant.

ook koo sk A R Rk Sk
This case is before the court on the State of Ohio's ("Stale") motion to amend’ Count One of

' - 1 + 1 o 1.0 " 10 . . N 4o P i
the indictment and defendant Linda S, Cook's {"Coox Y moticn to dismiss Counts One and Two® of

(he ndictiment. Memoranda in epposition and reply bricts have been filed, supplemental pleadings

have been filed, an evidentiary hearing has been held an | the motions are now decistonal. Upon

review of the pleadings and applicable law, the court finds that the State’s motion to amend Count

One of the indictment should be denied and Cook's motion (o dismiss Count One of the indictment

should be granted.

This case arises from a transaction that took place on July 12, 2001, On that date, Cook

1 . . , , - . e .
At the hearing, the State requested that its moton 1o arnend Count Two of the indictment be withdrawn,

which the court granted.

At the hearing, Cock requested that her mation ta dismiss Count Two of the indictment be withdrawn but
reserved her right to re-lile the motion. This request was granted,

j
A-1



recorded a deed that purported to have been executed on Nay 20, 1998, The deed transferred
property rom Esther 1. Benfer, Single, to Linda S. Cook, Trustec, A second deed was recorded on
September 10, 2001, which was identical except the word "Trustee” had been crossed out and the
word “Married” was typed above where the word “Irustee” had been. Additionally, typed on the
side of the deed was "Being recarded to correct Graniee rnarital status.” A third deed was executed
on December 25,2001, by "Linda S. Cook, married” and "Wayne M., Cook, marricd, releasing dower
rights." The grantor of this deed was "Linda S. Cook, married” and the grantee is "The United

Methodist Church, Metamora, Ohio.” This deed was recorded on December 13, 2001. A fourth

ivixs

deed was executed on September 2, 2004, by "Linda Cook, T " The grantee of this deed was

(19 United Methodist Church, Metamora, Ohio." This deed was recorded on Seple nber 8, 2004,

Atsome point in the Spring of 2004, [riends of Benfar and fellow church members became
aware of problems pertaining to the rerpoval of property from Benfer's home while Cook was
present. A church official consulted with and hired altorney Jeffrey L. Robinson {"Robinson”).
Robinson wrote a letter to Cook notifying Cook that he now represented Benfer and enclosed a
Revocalion ofa Power of Altorney signed by Benfer. Robinson also told Cook to have no further
contact with Renfer or ber affairs, Cook did not comply with Robinsen's request and in fact had
Benfer sign a Compichensive Durable General Power of Attorney after receiving Robinson's letler.

Afier an investigation into these events by the Toledo Bar Association and a disciplinary
hearing belore the Chio Supreme Court's Board of Commissioners on Grievances and Discipline,

Cook was permanently disbarred by the Ohio Supreme Court. OnJuly 17, 2007, the State indicted

Cook.

)



Ii.

Crim R, 7{)) addresses the amendment of indictments and it states in relevant part:

"Amendment of indictment, information, or complaint. The court may at any time

before, during, or after a trial amend the indictiment, information, complaint or bill
ect, imperfection, or omission in form or

of particulars, in respect to any def
substance, or of any variance with the evidence, provided no change is made in the

name or identity of the erime charged.”

11,

The State sceks an amendment o the indictment as to Count One 1o more zecurately conform

the indictment to the facts of this case, The State requests that the court change the date in Count

One of the indictient from Jnly 12, 2601 to September 10, 2001, The State contends that the

recording of the deed on July 12, 2001 did not, by itself, divest Benfer's eslate of the Renfer farm.

The State maintaing that only when Cook re-recorded the same deed by alteration on September 10,

2001, did the erime of tampering with records oCeur,

In opposing the State's motion and in support of her own motionto dismiss, Cook argues that

ER3

e Grand Jury indicted her for the alleged criminal conduct invelving the dead recarded on Tuly 12,

2001, not the deed recorded on September 10, 2001, Cook claims that allowing the Sate to amend

the indictment would alter the identity of the offense charged against herin violationof Crim R 7(1D)

and would result in her being prosecuted for an offense for which she was not indicted by the Grand
Jury, a violation of Article I, Section 10 of the Ohio Constitution. Cook asserts that while the July
12th dale is arpnably within the statute of limitations date, the September 10th date falls clearly
cutside of the statule of limitations.

Doth sides cite Stare v. Climaco, Seminatore, Lefowitz and Garofol, Co., LP.4,83 Ohio St.3d

582, 1999-Ohio-408, in support of their respective positions.
3
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The State contends that Climace emphasized that the purpose of the statute of limitations 15
to encourage prompt action by law enforcement officials, but not to give offenders an opportunity
to avoid criminal responsibility, The State maintains that, pursuant to R,C. 29011 3(F),” the stalute
of limitations begins to ru;1 from the discovery of the corpus delicti, which in this case was when it

was discovered that the deed was falsified some Gme in 2004, at the carliest,

Coolk asserts that Clémaco supports her position that Count One should be dismissed because

the olTenses for which she was charged were discovered within the statutory time period. Cook

tainsthat as of July 12, 2001, when the deed was recorded, the act described in Count One (the

L

recording of the dead) and the crimingl sgeney of the act (the ineorrector allegedly frnudulent date

of evecution endorsed on the deed) were malters of public record and constiluied notice of its

ovistence "to all of the world." Cook further argues that the Ohio Supreme Court has expressly

rejected the notion that a statute of limitations begins to run only when the proseculor o other law

In addition, Cook submits thatif the

enforcement officers discover the corpus delicti of a crime.”

ctatute of imitations had run before the crime was discovered, then the State would have ane year

after the discovery of the ulfense pusuant {0 R.C.2901.13(1) (1) to seek an indictment. Cook 1s

R.C. 2901 13(F) states "{Uhe period of limitation shall nol run during any time when the corpus delicti

remains undiscovered.”
ISiate v, Henslew (1951), 59 Ohio St3d 136,
R, 2001 13(BY 1) states:
“{f the pericd of Hmitation provided in division (A1) or {3) of this sectien has expired,
prosecution shall be comunenced for an offense of which an element is fraud or breach of a

fiduciary duty, within one year alter discovery of the offense cither by an aggrieved person, or by
the agerieved person's legal represenlative who is not a party to the offense.



adamant that the statutory period in this case was from July 12,2001 to July 12, 2007 and she was

indicted on July 17, 2047.

Conk claims that allowing the amendment of the ‘adictment will change the identity of the
charges against her and will cause her prejudice in presenting @ defense. The State dismisses this
claim by arguing that the deed recorded on July 12, 2001 and the deed recorded on September 10,
3001 are onc and the same, Additionally, the State contends that the proposed amendment operates

only to conform the indictment o the facts that wiil come aut at trial.
In State v. Vitale (1994), 96 Chio App.3d 693, e court held that a court cannat assume (hat

dont of allegad eriminal conduct wonild

a erand jury which indicied the accused for a particular ing

iF
=

also liave includad in the indicunent a dilferent incident of alleged criminal conduct which is nol

ineluded in the indictment. [nreversing the lower court, the appellate court held:

Under such circumstances, we lind the conviction cannot stand
and must be reversed, Under Crim. R, 7(D), the trial court had
diseretion to amend the indictment "provided no change is made
‘n the name or identity of the crime chayged.” Obviously, if the
identily of the crime moves from cvents on June 14 1o different
everts on Junc 21, at a different ime and place, the identity of

the crime E']GS‘\—L');CQ improperly changed, Idat 700-701.

[n State v, Plaster 2005-0hio-6770, the court held that the amendment of dates set forth
‘o the indictment without re-submission of the matier to the Grand Jury impermissibly changed the
identity of the crime charged in the original indictment in reversing the lower court. The court in
Plaster stated "a trial court commits reversible error when it permits an amendment that changes the
name or identity of the offense charged, regardless of whether the defendant suffers prejudice”. Jd.

Cook points to these two cases, among others, in support of her contention that allowing the
Stte to amend the indictment would change the identity of the offense, Cook asserts that pursuant

I3
2
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w0 Vitale and Plaster it is imperinissible 1o allow the amendment without re-submitfing her case to

the grand jury.
In opposition lo these arguments pul forth by Cook, the State asserts that even if the world

was put on notice when Cook cecorded the deed, there was no way to know that the decd had been

Falsified at that ime. In the alternative, the State asserts that Count One alleges a continuing course
of conduct for which the statute of limitations did not begin to Tun until, at the earliest, 2004, when

Cook's actions were discovered, and therefore, the statute of limitations does not run until the

(a3

he corpus delecti. Purthermore, the State insists that allowing the amendment would

discovery of

netther prevent Cook from preseniing adelensce v the charge nor chanoe the identity of the charges
N : - - o e LE T2 LTt A da doFapep el
against her, therefore ihe amendiment would nat resullin any prejudice to Cook’s defense. Basedon

these arguments, the State urges the court 1o sllow it to amend the indictment and 1o deny Cook’s
motion to dismiss.

IV,

After carcful consideration and analysts of the arguments put forth by the State and Cook in

support of their respective positions, as well as the applicable faw, the court finds that allowing the
Siate to amend the indictment against Cook would cause prejudice to her. The court has reviewed
the indictment. The State has not presented any evidence as to what acts, evidence or testimany Wwas
presentad to the Grand Jury before it issued the indictment against Cook. The court may not
speculate as to thisissue and can only look to the indictment, Therefore, based on the arguments of
the parties and the limited evidence presented, the court finds that the State's motion to amend Count

One of the indictment should be denied. The court [urther finds that Count (Ope of the mdiciment

must be dismissed because the State was aware of the allegations avainst Cook before Wi statute of



limitations expired but did not indict Cook until after the expiration of the statule of limitations.

JUDGMENE ENTRY

Iis ORDFRED that the State's motion 1o amend Count One of the indictment is DENIED.

[t 5s further ORDERED that Linda 5. Coak’s the motion to dismiss Count One of the indictment

s GRANTLD.

Dated: M@i}:@? m/
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PIETRYKOWSKI, I.

{41} ‘This is a state appeal from the August 25, 2008 judgment of the Lucas
County Court of Common Pleas which dismissed Count I of the indictment against
defendant-appellee, Linda S. Cook, finding that it was barred by the six-yoar limifations

period sct forth in R.C. 2901.13(A). The court further denied the state’s motion to arend



Count I of the indictment. Because we find that R.(C. 2901.13(F) tolled the running of the
limitations period, we reverse.

{412} The relevant facts of this case are as foillows,! On July 18, 2007, appellee
was indicted on one count of tampering with records, in violation of R.C. 29 13.42(AX1)
and (B){4), and one count of theft from an elderly person or disabled adult, in violation of
R.C. 2913.02{A)2) and (B)(3). The charges stemmed [rom appellee's legal
representation of an elderly client. Specifically, appellee, a former Ohio attorney with
Ler office located in Lucas County, Chio, was hired by an chderly client to aid with estate
planning. The client, with no immediate family, expressed her desire to donate her rcal
property, localed in Fulton County, to the church she attended. It is undisputed that on
July 12, 2001, a deed was recorded by the Fulton County Recorder's Qffice wherein,
appellee, as trustee, received title to her chent's farm. The deed was alleged to have been
executed in 1998, On September 10, 2001, the deed was rerccorded with the word
nrustee” deleted and the word "married” mserted. Thereafler, on December 13, 2001, a
third deed was recorded which transferred the property from appellee, as a marricd
individual, to the church with a life estate rescrved in her client. Appellee entered not

guilty pleas to the charges.

IA detailed recitation of the underlying facts is set forth in Toledo Bar Assn. v.
Cook, 114 Ohio St.3d 108, 2007-Ohio-3253.
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{4 3} At issue in this appeal, Count I alleged:

{44} "[Appellee], on or about the 12th day of July, 2001, in Lucas County, Ohio,
knowing the person had no privilege to do so, and with purpose to defraud or knowing
that the person was facilitaling a frand, did falsily, destroy, remove, conceal, alter,
delace, or mulilate any writing, compuier software, data, computer data, or record, when
the writing, data, computer software, or record was kept by or belonged to a local, state,

or federal governmental entity * * *."

{4 581 The state filed a bili of particulars and, with regard to the ahove-quoted
charge,” further clarified:

{96} "b. The defendant has admitted to recording a deed in 2001, in Fulton
County, which purported the transfer of the real estate to have oceurred in 1998 when the
transaction actually occurred three years later, in the year 2001,

€71 "c. The defendant has admitted that this transaction occurred with an
understanding that Medicaid laws provide for & mechanism to undo real estate translers
between individuals when the grantor begins receiving Medicaid benefits sooner than
three years after the real estate transfer.”

{9 81 On October 16, 2007, appellee filed two motions to dismiss; one to dismiss
Count 1 of the indictment and one to dismiss Count 11 of the indictment. As to Count [,

appellce argued thai the indictment was filed more than six years alter the alleged crime

? Although the bill of particulars does not delineate between the charges, at the
hearing on the motion to dismiss, it was discussed that paragraphs "b" and "c" related to
Count I of the indictment.

A-11
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occurred: thus, it was barred by the six-year statute of limitations set forth in R.C.

2001, 13(A)1)a). Appcllee contended that the July 12, 2001 filing of the deed served as
notice of the alleged criminal act. In responsc, the state argucd that under the time
enlargement provisions of R.C. 2001.13(D) and (F), the indictment was timely filed.
First, the state argued that appellee's activities were a continuing course of conduct and
that the limitations period did not begin to run until the conduct ceased (at least
December 13, 2001). Alternatively, the state contended that, under R.C. 2901.1 3(F), the
corpus delicti, was not discovered until 2004,

{49} On January 18, 2008, the state filed a motion to amend Count Lol the
indictment. The state requested that the July 12, 2001 date be changed to September 10,
2001, which was the date the second deed was filed. Appellee apposed the motion
arguing (hat an altcration of the date would impermissibly change the identity of the
crime in violation of Crim.R. 7(D).

{4 10} On July 8, 2008, 4 hearing was held on the motion to dismiss and the
following evidence was presented. Toledo Bar Association ("TBA") counsel, Jonathon
Cherry, testified that he investigates grievances filed with the TBA. Cherry testified that
in April 2004, he learned of the matter involving appetlee. Cherry stated that he was
aware of "friction” between appellee and her chent's church in March 2004

{9 11} Cherry testificd that following his investigation, he found probable cause
that appellee violated the code of professional responsibility and filed a complaint with

the Board of Commissioners on Grievances and Discipline. In the summer ol 2007,
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foltowing the conclusion of the disciplinary proceedings, Cherry stated that he forwarded
the findings to the Lucas County Prosecutor's Office.

{9 12} During cross-cxamination, Cherry testified that he was aware of the
July 12, 2001 "deed issue” on April 23,2004, Cherry stated that the April 18, 2005
complaint filed by the TBA against appellec was a public record. Cherry agrecd that
copies of the deeds filed July 12, September 10, and December 13, 2001, atached to the
complaint, were also public records.

{4 13} Cherry testified that it was the TRA's contention that appellee engaged in a
dishonest acl when she recorded the July 12, 2001 deed. The TBA further alleged
misconduet in appellec's September 10, 2001 recording of the deed in her own name.
Cherry agreed that the misconduct on each separate dale was not dependent on the other.
Each could have been completed independently.

{9 14} Joe Woodring testified that he knew appellee's client all his life and that
they attended the same church, Woodring stated that he was present in 2000, when the
client donated her farm to the church, In 2003, asa church trustee, Woodring met with
appellec and informed her {hat they had never received any paperwork evidencing the
wransfer. Woodring testified that the church received the contract in January 2004.
Thereafter, the church trustees consulted with an attorney who advised that they review
the deed at the recorder’s office. In February 2004, they reviewed all the deeds and, due
(o some concerns, refained counsel. Woadring stated that in May 2004, they filed a

grievance with the bar associalion.
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{9 15} Harriet Loar testified that on August 11, 2004, she was appointed as the
client's guardian. Loar testified that in April 2004, she was made awarc of problems with
the transler of the client's property.

{94 16} Next, attorney Jan Stamm testificd that he had been a title agent for
approximatcly 24 years. Stamm stated that his legal partner, Terry Kaper, was contacted
by the church on April 15, 2004, Inunediately thercafter, Stamm was enlisted to review
the deeds. Stamm testificd that after reviewing the deed recorded on July 12, 2001, he
noticed that the deed purportedly was executed on May 20, 1998, but that the notary
stamp had a May 30, 2005 expiration date. Stamm explained that the standard notary
stamp is good for only five years. Stamm stated that the delay between the alleged 1998
excculion and the 2001 recording of the deed was also suspicious. Stamm testified that
the county recorder would not have looked into these ssues.

{§ 17} During cross-cxamination, Stamm testified that, on its face, the July 12,
2001 deed was "questionable.” Stamm stated that he reviewed it for "a little bit" prior to
finding the issues. When questioned by the cowrt, Stamm clarified that when reviewing a
deed, the recorder or auditor is generally concerned with the accuracy of the legal
description of the property. Stamm stated that the type of defects found in the deed were
the responsibility of a "title examining alforney” not a recorder's.

{4 18} Lucas County Deputy Clerk Ann Emerick testified that she retains the

records of the notary public commissions. The notary involved in the execution of the
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July 12, 2001 deed had a commission from 2000 until 2005. Fmerick stated that the
notary records are public and may be revicwed upon request.

{9 19} Thereafter, on August 25, 2008, the trial court granted appellee's motion {0
dismiss Count I of the indictment and denied the state's motion to amend the indictment.
In its judgment cniry, the court agreed with appellee that she would be prejudiced by the
state amending the indictment. Further, the court found that because the state knew of
the alleged crime prior 10 the expiration of the statute of limitations, it erred by failing to
indict her until after the limitations period expired. This appeal followed.

{9 20} On appeal, the state has presented the following three assignments of error
for our consideration:

{4 21} "Assignment of Error No. 1: The trial court erred in dismissing Count One
of the indictment because the corpus delicti of the offense charged was not discovered
until, at the earliest, March 2004,

(4] 22} "Assignment of Error No. 2: Alternatively, the trial court erred in granting a
defendant's motion to dismiss a charge of tampering with records in violation of R.C.
2913.42(A)(1), because the filing of a falsified deed initiated a 'continuing course of
conduct' under which defendant took title to real property in order to facilitate a scheme
of taking federal income tax deductions over several years. The statute of limitations did
not begin to run until the last year in which defendant wrongfully took the deductions.

{9/ 23} "Assignment of Error No. 3: The trial court erred in denying the state's

motion to amend the indictment when the requested amendment would not have changed
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the identity or the degree of the offense charged or increased the penalty attached to the
offense charged."

{4 24} In the state’s [irst assignment of error, it argues that the trial court erred
when it dismissed Count 1 of the indictment because the six-year limitations period had
not yet run. The state makes several arguments in supporting the alleged error. First, the
stale contends that the court erroncously held that R.C. 2901.13(F) applies only where the
statute of limitations period has expired prior to the discovery of the corpus delicti.
Related to this argument, the state asserts that State v. Climaco, Climaco, Seminatore,
Lefkowitz & Garofoli Co., 1.P.A., 85 Ohio St.3d 582, 1999-Ohio-408 is inapplicable.
Finally, the state argues that the exception to the limitations period for fraud set forth in
R.C. 2901.12(B), does not bar the indictment.

{4 25} At the outset, we note that the standard of review for a state appeal
regarding the dismissal of an indictment based on the expiration of the statute of
limitations ™involves a mixed question of law and fact. Therefore, we accord due
deference to a trial court's findings of fact if supported by competent, credible evidence,
but determine independently if the irial court correctly applied the law to the facts of the
case.” State v. Bess, 8th Dist. No. 91429, 2009-Ohio-2254, 9 23, quoting State v.
Stamper, 4th Dist. No. 05CA21, 2006-Ohio-722, Y 30. See, also, State v. Davis, 11th
Dist. No. 2008-1.-021, 2008-Ohio-6991.

19 26} At issue in the state's first assignment of error is the application of the

correct statute of limitations period. R.C.2901.13 provides, in relevant part:
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{9 27} "(A)(1) Except as provided in division (A)2) or (3) of this section or as
otherwise provided in this section, a prosecution shall be barred unless it is commenced
within the following periods after an offense is committed:

{4 28} "(a) For a felony, six years;

{1’{ 29} LLE S

{4 30} "(B) If the period of limitation provided in division (A)(1) or (3) of this
section has expired, prosecution shall e commenced for an offense of which an element
i fraud or breach of a fiduciary duty, within one year after discovery of the offense either
by an aggrieved person, Of by the aggrieved person’s legal representative who isnota
party to the offense.

(31

{€] 32} "(F) The period of limitation shall not run during any time when the corpus
delicti remains undiscovered.”

{% 33} The state first argucs that the trial court determined that the tolling
provision under subsection (F) applied only where the statute of limitations period
expired prior to the discovery of the corpus delicti. We note that the corpus delicti of a
crime is the "body or the substance of the crime, included in which are usually two
clements: the act, and the criminal agency of the act.” State v, Black (1978), 54 Ohio
St.2d 304, 307. See State v. Hensley (1991), 59 Ohio St.3d 136, 138.

{4 34} Reviewing the August 25, 2008 judgment entry, it appears that the trial

court's decision was largely based on its (and appellee's) interpretation of Climaco, 85
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Ohio St.3d 582, 1999-Ohio-408. In Climaco, in early 1994, following press scrutiny, the
Attorney General's Office began investigating alleged lobbyist registration and reporting
violations. In March 1994, the Attorney Gcherai reported its findings to the Franklin
County Prosecutor. Id. at 584. On February 1, 1996, the Franklin County Prosecutor
filed indictments for two counts of falsification which allegedly occurred in June and
October 1993, The defendants raised the issue of the expiration of the two-year statute of
limitations in its motion to dismiss. The tri.al court denied the motion and the appellate
court affirmed.

{8 35} Citing State v. Hensley, supra, the Climaco court noted that the primary
purpose of criminal statutes of limitations is to limit exposure to criminal prosecution to a
fixed period of time. Id. at 586. Additionally, it encourages law enforcement to
investigate expeditiously suspected criminal activity. Id.

{4 36} The court declined to find that the tolling provision in R.C. 2901.13(F)
applied, in part, because the alleged crime was reported in the newspapers in February
1994, prior to the expiration of the limitations period. Id. at 587. The court explained
that the state had, at the latest, "everything it needed to indict" on March 22, 1994. The
court generally noted that subsection (F) would render the applicable statute of
limitations meaningless if it controlled in all circumstances. The court distinguished its
holding in Hensley where it applied the subsection to toll the limitations period in child

sexual abuse cases.

10.
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{4 37} Unlike Climaco, the present facts demonstrate that the corpus delicti of the
tampering with records charge in relation to the filing of the July 12, 2001 deed was not
known until, at the earliest, February 2004, when the church trustees discovered
irregularities in the deeds.’ Following this discovery and retention of counsel, the matter
was promptly investigated and reported to the TBA. In turn, the TBA conducted a full
investigation and filed a complaint with the Board of Commissioners of Grievances and
Discipline.

{4 38} Following a hearing on August 17 and 18, 2006, the Board forwarded its
recommendations to the Supreme Court of Ohio which, on July 11, 2007, issued 1ts
decision to permanently disbar appellee. According to the testimony of TBA counsel,
Jonathon Cherry, the TBA forwarded the Ohio Supreme Court's findings to the Lucas
County Prosecator's Office. The indictment was filed on July 18, 2007.

{9 39} Appellee further argues that because the deed was a public record, the
corpus delicti was immediately discoverable and, thus, the statute of limitations began to
run on the date of its filing. We disagree.

{9 40} In State v. Edwards (1997), 119 Ohio App.3d 237, the court examined
when the corpus delicti of the crime of bigamy was discovered. The court rejected the
appellee's argument that it was discovered upon the filing of the application fora

marriage license. Id. at 240. The court reasoned, citing Hensley, supra, that alleged

Further, the parties do not dispute that appellee’s client was in her ninetics and
that her competency had been at issue during the relevant dates.

11.
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crime was not actually discovered until a "competent person” confirmed the appellee's
prior identity. Id.

{9 41} In the present case, at the hearing on the motion to dismiss, attorney Jan
Stamm testified that he had been a title agent for 24 years. Stamm stated that he studied
the July 12, 2001 deed for a while prior to discovering the date discrepancy. Stamm
testified that when reviewing a deed, the "key function” of the auditor or recorder is to
review the accuracy of the property's legal description. Stamm stated that the defects he
observed in the deed are not the type that an auditor or recorder would discover. Stamm
surmised that it would be a title examining attorney's responsibility to look for such
defects, not a recordet's responsibility.

{1 42} This court agrees with the Climaco dissent's observation that the majority
holdings in Hensley and Climaco make it difficult to discern under which circumstances
the tolling provision in subscction (F) is applicable.4 Because we have found that there
are significant differences in the facts of this case from the facts in Climaco, we find that
the statute of limitations did not begin to run until, at the earliest February 2004, upon the
discovery of the corpus delicti, Accordingly, the state's first assignment of error is well-
taken.

{9 43} In the state's second assignment of error, it alternatively argues that the

July 12, 2001 filing of the falsified deed was part of a continuing course of conduct; thus,

“We do acknowledge that the General Assembly has amended R.C. 2901.13 to
increase the limitations period for certain sex offenses to 20 years.
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the statute of limitations did not begin to run until the last year in which appellee
wrongfully took the income tax deductions. R.C. 2001.13(D) provides:

{9 44} "An offense is committed when every element of the offense occurs. In the
case of an offense of which an clement is a continuing course of conduct, the period of
limitation does not begin to run until such course of conduct or the accused's
accountability for it terminates, whichever oceurs first."

{9 45} In State v. Gravelle, 6th Dist. Nos. H-06-042, H-06-043, H-06-044, H-00-
45, 2008-Ohio-4031, this court reviewed the dismissal of five counts of an indictment
charging falsification of multiple adoption applications. Each charge was subject to a
two-year limitation period.

{§ 46} Upon review of the parties' arguments, we rejected the state's argument that
the crimes constituted a continuing course of conduct and concluded that the alleged false
statements made by the appellees were "each a discrete act.” Id. at § 41, relying on Slate
v. Rodriguez, 8th Dist. No. 89198, 2007-Ohio-68.

{94 47} Here, we also {ind that the alleged tampering with records charge was
complete on July 12, 2001. Appellant's second assignment of error is not well-taken.

{4] 48} The state's third and final assignment of error disputes the trial court's
denial of its motion {o amend the indictment to reflect the date of the recording of the
second deed. Crim.R. 7(D) permits the following:

{4] 49} "The court may at any time beflore, during, or after a trial amend the

indictment, information, complaint, or bill of particulars, in respect to any defect,

13.
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imperfection, or omission in form or substance, or of any variance with the evidence,
provided no change is made in the name or identlity of the crime charged.”

{9 50} Based upon our review of the indictment, the bill of particulars, and the
hearing testimony, we agree that amending the indictment from the July 12, 2001, to
Scptember 10, 2001 deed would have changed the identity of the crime charged. The
July 12,2001 deed allegedly contained a false execution date with the purpose of
defrauding the Medicaid system. The September and December deeds allegedly acted to
deprive appellec's client of her property without her consent. Accordingly, we find that
the state's third assignment of error is not well-taken.

{94 51} On consideration whereof, we find that substantial justice was not done the
party complaining and the judgment of the Lucas County Court of Common Pleas is
reversed and the matter is remanded for further proceedings consistent with this decision.

Pursuant to App.R. 24, appellee is ordered to pay the costs of this appeal.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.
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State v. Cook
C.A. No. L-08-1301

Peter M, Bandwork, P.J.

JUDGE
Mark L. Pietrvkowski, J.
John R. Willamowski, J. JUDGE
CONCUR. :
JUDGE

Judge John R. Willamowski, Third District Court of Appeals, sitting by assignment of the
Chief Justice of the Supreme Court of Ohio.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohie Supreme Court's web site at:

hitp:/fwww.sconct.state.oh.us/rod/newpd{/ ?source=0.
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N THE COURT OF APPEALS OF OHIO
SIX T APPELLATE DISTRICT
LUCAS COUNTY

Court of Appeals No. [-08-130]

DECISION AND JUDGMENT
0CT 2 8 2008

Linda S Cock

Appcllee Decided:

¥ ok oa ¥

This matier s before the court on the moetion of defendant-appellee, Linda S,

Cool. to certify our decision in this case as being in conflict with the Eighth Appeliate

District's decision in Siate v. Mirche!l (1992), 78 Ohio App.3d 613, and the Second

Appellate District's decision in Safe v Siephens (Tuly 25, 1997). 2d Dist. No. 96 CA
7 (relving on Mitenell)

In our September 18, 2009 decision, we el d that the six-year statute of limitations

period set Torth in R.C. 20011 3(: 431y was enlarged by R.C. 2901 13(F) where the

corpus delicti of the tampering with records charge wes 09t discovered until

, .
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approximately three years fallowing the alleped crime, though within the six-yzar

lmitations period.
ed cases, we conclude that our determination thal

Upon review of the above-ail

(F) tolicd the limitations penod is in conflict with the Fighth Appeilate

Misteict's resolution of the issue in Afirchedl. Thus, we certify the record in this case to the

Supreme Court of Ohio, pursuant io Article TV, Section 3(B)(4). Ohio Constitution, for
ceview and final determination on the following issue.

i hether RO 2901 13(F) operates Lo toll the six-year geriod of fimitations

provided for m RLCL 2501 13{A) se that it extends beyond six vears [rom the date upon

which a felony offense was committed where the corpus delicti of the offense {5

discovered within the period of Himitations and maore fian one vear prior to expiration of

the limitations period.”

The parties are referred 1o S.CLPrac ROIV for suidance on how to proceed.

1)

Petey M. Handwork, P.J. .

Maric L. Pletrvkowski. Lo

John R, Willamowsld. I
CONCLT

Tudge John R, Willamowsld, Third District Court of Appeals, sitting by assigmment taf the

Chief Justice of the Supreme Court of Oho

— T i -
r’—_—fif ‘><I::‘"M"\\
e § “.._"../.[:\. e H I
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STATE OF OHIO,
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NOTICE OF CERTIFIED CONFLICT

Appellant, Linda S. Cook, hereby gives notice that on October 28, 2009, the Lucas
County Court of Appeals, Sixth Appellate District, issued a Decision and Judgment in State

of Ohio vs. Linda S. Cook finding its decision in State vs. Cook, 2009-Ohio-4917 to be in

conflict with the decision of the Eighth District Gourt of Appeals in State vs. Milchell, 78

O.App.3d 613 (1992) and certifying the matter to the Ohio Supreme Court for review and
final determination pursuant to Section 3(B)(4), Article IV of the Ohio Constitution.

The Decision and Judgment dated October 28, 2009 certifying the contlict is
attached hereto as EXHIBIT A. The Decision and Judgment of the Sixth District Court of

Appeals in Stafe vs. Cook, 2009-Ohio-4917 is attached hereto as EXHIBIT B. A copy of

the reported decision of the Eighth District Court of Appeals in State vs. Mitchell, 78

0.App.3d 613 (1992) is attached hereto as EXHIBIT C.

Respectfully submitted,
N

-

\'\ \,"' “\‘ /___d___,.-._....ww. _

] o
_John F, Potts (0033846)
/ 405 Madison Avenue, Suite 1010
{‘_ Toledo, Ohio 43604
- Telephone: (419)255-2800
Facsimile: (419)255-1105
Attorney for Appeilant
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CERTIFICATION

This is to certify that a copy of the foregoing was served by ordinary U.S. mail this

PR A
e _ day of November, 2009 upon: Evy M. Jarrett, Assistant Lucas County Prosecutor,

[P

700 Adams Street, 2™ Floor, Toledo, OH 43604, \ _,)
J/. "‘- ‘_':" "_"“ "V‘
SR W A B
John F. Potfs
/ /
v
2.
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605 NE.2d 978

78 Ohio App.3d 613, 605 N.E.2d 978
(Cite as: 78 Ohioe App.3d 613, 605 N.E.2d 978)

H
Court of Appeals of Ohio, Eighth District,
Cuyahoga County.
The STATE of Ohio, Appellant,
v.
MITCHELL, Appellee.”™

F'N* Reporter's Note: A motion for leave
to appeal to the Supreme Court of Ohio
was overruled in (1992), 64 Ohio St3d
1428, 594 N.E.2d 970.

No. 62265,
Decided March 9, 1992,

Defendant was indicted for theft of and trafTicking
in food stamps for which he allegedly was not eli-
gible. The Common Pleas Court, Cuyahoga County,
dismissed. State appealed. The Court of Appeals
held that statute of limitations barred prosccutions.

Affirmed.
West Headnotes
[1] Criminal Law 110 €=151.1

110 Criminal Law

110X Limitation of Prosecutions

110k151 Exceptions and Suspension
110k151.1 k. In General, Most Cited Cases

(Formerty 110k151)
Six-ycar statute of limitations to bring felony pro-
secution was not tolled until discovery of offense;
tolling six-year period would render superfluous
Jimitations period of one year from discovery of of-
fense involving fraud or breach of fiduciary duty.
R.C.§2901.13(AX 1), (B, E, F).

|2] Criminal Law 110 €52151.1

110 Criminal Law
110X Limitation of Prosecutions

Papec 1 oI &

Page 1

110k151 Exceptions and Suspension
110k151.1 k. In General. Most Cited Cases
(Formerly 110k151)
Limitations period was extended for one year after
discovery of alleged fraud, since discovery oc-
curred during sixth year after alleged offense. R.C.
§8 2901.13, 2901.13(A)(1), (B).

[3] Criminal Law 110 €=2147

110 Criminal Law

110X Limitation of Prosecutions

110k147 k. Limitations Applicable. Most

Cited Cases
Six-year statute of limitations for felony, rather
than limitations period of one year from discovery,
applied to case involving discovery of alleged fraud
sooner than five years [rom occurrence. R.C. 84
2901,13, 2901,13(A)X1), (B).
**x979 %613 Stephanie Tubbs Jones, Cuyahoza
County Pros. Atty., and David Zimmerman, Asst.
Pros. Atty., Cleveland, for appellant.

Susan Grossman, Lyndhurst, for appellee.

*G14 PER CURIAM.

The state appeals trial court's determination that the
statute of Hmitations pursuant to R.C. 290113 had
expired and the subsequent granting of defendant-ap-
peliee Gloria Mitchell's motion 10 dismiss. For the
reasons adduced below, we affirm.

A teview of the record reveals that Mitchell was in-
dicted on two counts of theft in violation of R.C.
2913.02. The date of the offense on the first count
was from February to Decernber 1982, The date of
the offense on the sccond count was from January
1983 to May 1984.

Mitchell was also indicted on a third count of traf-
ficking in food stamps in violation of R.C. 2913.46
for the period of time July 1983 to May 1984, The

& 2009 Thomson Reuters. No Claim to Orig. US Gov. Works,
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three counls were premised on the allegation that
Mitchell had received food stamps when she was
not eligible for the benefit.

The administrative agency responsible lor the bene-
fits became aware of each of these violations on
June 22, 1988, The indictment was filed on August
23, 1990,

On April 23, 1991, Mitchell filed a motion to dis-
miss, alleging that the statute of limitations had ex-
pired. This motion was heard on May 24, 1991, in
open court. The trial court granted the motion aller
determining that R.C. 29¢1.13(B} had not been fol-
towed by the state, and dismissed the case on July
25, 1991. This appeal by the stalc, raising one as-
signment of etror, followed:

“The trial court erred in granting the motion to dis-
miss and ruling that the time period under the stat-
ale of limitations, R.C. 2901.13, had expired.”

The Supreme Court ecentiy stated in State v. Hens-
fey (1991}, 59 Ohio 5t.3d 136, 137, 571 N.E.2d
711,713,

“R.C. 2901.13 is a general statute of limitations
which prescribes the time within which criminal
prosecutions must be brought by the state, and
provides in pait;

“ “(A) Except us otherwise provided in this section,
a prosecution is barred unless it is commenced
within the following periods after an offense s
connaitred:

“ ¢(1) For a felony other than aggravated murder or
murder, six years[.]'

“Thus, the plain wording of the statule requires that
Jelony prosecutions (other than aggravated murder
or murder) must be brought within six years Jrom
the date the offense is commilted. However, by use
of the phrase ‘[e]xcept as otherwise provided in this
scction,” the General Assembly has afforded the
stale ceriain statutory exceptions to the absolufe
bar, and has done so in the form of specialized

bt = i

Page 2

yules and tolling provisions. Indeed, the *615 legis-
lature has enumerated these rules and folling excep-
tions in the succeeding paragraphs of R.C. 2901.13.
For example, R.C. 2901.13(B) provides a special
rule extending the time period for the commence-
ment of prosecution for an offense of which an ele-
ment is fraud or breach of fiduciary duty, * * * 7
N1 (Emphasis added.)

FNL1. R.C. 2901.13(B) provides: “If the
period of limitation provided in division
(A) of this section has expired, prosecution =’
shall be commenced for an offense of
which an element is fraud or breach of a fi-
duciary duty, within one year after discov-
ery of the olfense either by an aggrieved
person, or by his legal representative. who
is not himself a party to the offense.”

R.C. 2901.13(E) provides in pertinent
pait: “A prosecution i3 commenced o1l
the date an indictment is returned or an
information filed, or on the date a lawful
arrest without a warrant is made, or on
the date a warrant, summons, citation, or
other process is issued, whichever occurs
first, ¥ * * 7

*%480 [1] The state argues that R.C. 290LIXI)
tolled the start of the six-year statute of limitations
contained in R.C. 2901.13(A)1) until the date of
discovery on June 22, 1988, by the administrative
agency.f™? Thus, the state believes that it had until
June 22, 1994, to return an indictment.

FN2. R.C. 2901.13(F) provides: “The peri-
od of limitation shall not run durng any
time when the corpus delicti remains un-
discovered.”

The defendant-appellee urges this courl to agree
with the trial court's application of State v. Dauwal-
ter (C.P.1988), 43 Ohio Misc.2d 17, 540 NE2d
336, in this welfare fraud case and reconcile R.C.
2901.13(B) and (F) as the Dauwalter court did. In
Dauwalter, the frand was discovered four to five

@ 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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months after the offense occurred, but the mdict-
ment was not returned until five years and eight
months after discovery, and slightly over six years
from the occurrence of the fraud. The state in
Duuwalter, as in this case, argued that R.C.
2901.13(F) applied to toll the statute of limitations
for a period of six years from the date of discovery,
thereby rendering the indictment valid.

The court in Dauwalter slated the following:

“Defendant argues that prosecution is barred under
subsections (A) and (B) unless the indictment is re-
wrned either: (/) within the original six-year period
if the fraud is discovered sooner than five years
from the date of the offense (as in the present casc);
ot (2) within one year after discovery of the offense
when discovery occurs at some time during the fifth
year of the six-year limitation designated by sub-
section {A); or (I} within onc ycar after discovery
of the offense if discovery occuts after the six-year
[t has rum.

« 7 rule otherwise would mean that subsection (B},
which sets jorth the one-year linmitotion, would nev-
er apply under any circUmsianees. Under the state's
interpretation, and its reliance upon the tolling as-
pect of subsection (F), the staie could file charges
within six years of the ‘discovery’ of an *616 of-
fense no matter how far back the offense occurred,
In the hypothetical situation where one assumed a
fraud was discovered twenty years alter its COmmis-
sion, the state would argue under subsection (F)
that it could retarn an indictment for up to six years
thercafler, or within a period of twenty-six years
after the commission of the offense. Subsection (B)
in such instance would be superfluous and could
never be applied because the state would always
have six full years from ‘discovery,' and this time
would always eclipse the one-year restriction under
subsection (Bh. The court can not believe the legis-
lature intended to enact a superfluous provision of
the siatute in question. It is apparent subsections
(B) and (F) are in conflict and irreconcilable under
such a stringent interpretation.

LH&U -

Page 3

“efendant cites the case of State v. Young {1981),
2 Ohio App.3d 155, 2 OBR 171, 440 N.E.2d 1379,
for the proposition that the state’s indictment is un-
timely. The holding in Young is twofold. First, a
‘five month investigatory period’ is too long and an
unreasonable period of time for completion of a
‘discovery of the olfense’ to come within the
‘one-year saving provision of R.C., 2901.13(B). id.

“Second, ‘Jtjhe State bears the burden of proving
that the time when the crime was committed comes
within the appropriate statute of limitations.” fd.
The issue of proper time limitation is jurisdictional.
See Cleveland v. Hirsch (1971}, 26 Chio App.2d 6,
55 0.0.2d 26, 268 N.E.2d 600. In statatory con-
siruction, special provisions of the Revised Code
are presumed to take precedcnce Over general pro-
visions. See Cincinnati v. Thomas Soft Ice Cream
(1976), 54 Ohio App.2d 6f, 8 0.0.2d 63, 374
N.E2d 646, Criminal laws arc mandated to be
strictly construed under R.C. 2901.13(A). The hold-
ing in Young makes it clear the state bears the bur-
den of proof in a time-limitation case. In light of
the express Conmunittce Comments to H.B. No. 511
and R.C. 2901.13, which indicate the legislative in-
tent in providing time limitations is to ‘discourage
incificient or dilatory law cnforcement,” it appears
defendant's motion **981 is well-taken and ought
to be granted.” (Bmphasis added) 4., 43 Ohio
Misc.2d at 17-18, 540 N.E.2d at 337. 79

EN3. This court has held that in cases
premmised  on allegations of fraud, R.C.
2901.13(B) applies. Sce Shaker His. v
Heffernan {1989), 48 Ohio App.Ad 307,
549 N.E.2d 1231, motion to certify over-
ruled (1989), 44 Ohio St3d 713, 542
N.E.2d 1109,

Were we to endorse the state's argument, the intent
of the General Assembly in enacting R.C. 2901.13,
particularly in cases dealing with fraud, to wit, 10
discourage incfficient and dilatory law enforce-
ment, would be frustrated and R.C. 2901.13(B)
would be ineffectual and superfluous.

@ 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.

px7rs=WLW9.1 O&destination=atp&prit=H...

A-31

e s R

11/19/2009



603 N.E.2d 978
78 Ohio App.3d 613, 605 N.E.2d 978
(Cite as: 78 Ohio App.3d 613, 605 N.E.2d 978)

%617 Therefore, we affirm the trial court's determ-
ination to apply the Dauwalter reasoning to this case.

In the present case, but for the tolling provisions,
the first count would ordinarily have to be com-
menced prior to December 1988, the sccond count
by May 1990, and the third county by May 1990.
R.C. 2901.13(A)(1).

[27 On the first count, since the discovery of the
fraud oceurred on June 22, 1988, the limitations
period was extended until June 22, 1989, pursuant
to the second criterion enunciated by Dawwalter.
The jndictment was filed on August 23, 1990, thir-
teen months past the statute of limitalions deadline,
and was therefore not timely,

[3] the second and third counts present a set of cir-
cumstances covered by the first criterion sct forth in
Dawwalter, since the fraud was discovered sooner
than five years {rom the occurrence. The period of
limitations ran for six years from the month of May
1984, lapsing in May 1990. The indictment was
filed approximately three months after the runming
of the statute of limitations, thereby rendering the
indictments invalid,

Judgment affirmed,

MATIA, C.J, and JAMES D. SWEENEY and
BLACKMON, JI., concur.

Ohio App. 8 Dist., 1992,

State v, Mitchell

78 Ohio App.3d 613, 605 N.E.2d 978

END OF DOCUMENT
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