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STATEMENT OF THE FACTS

This is an appeal from the decision of the Lucas County Court of Appeals that

reversed the dismissal of a felony charge of Tampering with Records as being barred by

the statute of limitations. The Court of Appeals certified a conflict as to the following

question:

Whether R.C. 2901.13(F) operates to toll the six-year period of
limitations provided fo in R.C. 2901.13(A) so that it extends
beyond six years from the date upon which a felony offense
was committed where the corpus delicti of the offense is
discovered within the period of limitations and more than one
year prior to expiration of the limitations period.

A copyof the Decision and Judgment Entrycertifying the conflict is appended hereto

at A-24.

This is a felony case which began on July 18, 2007, when Defendant-Appellant,

Linda S. Cook (hereafter referred to as "Defendant") was indicted by the Lucas County

Grand Jury in a two-count Indictment. Count One charges the offense of Tampering with

Records (a felony of the third degree). Count Two charges Aggravated Theft (a felony of

the second degree). The Common Pleas Court, on motion of Defendant and after

conducting an evidentiary hearing, dismissed Count One.

Count Two, alleging Aggravated Theft (a felony of the second degree) remains

pending in the Lucas County Court of Common Pleas awaiting a trial date. On the

prosecution's appeal from the dismissal of Count One, the Sixth District Court of Appeals

reversed.

Count One of the Indictment reads as follows:

THE JURORS OF THE GRAND JURY of the State of Ohio,
within and for Lucas County, Ohio, on their oaths, in the name
and by the authority of the State of Ohio, do find and present
that LINDA S. COOK, on or about the 12'h day of July, 2001,
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in Lucas County, Ohio, knowing the person had no privilege to
do so, and with purpose to defraud or knowing that the person
was facilitating a fraud, did falsify, destroy, remove, conceal,
alter, deface, or mutilate any writing, computer software, data,
computer data, or record, when the writing, data, computer
software, or record was kept by or belonged to a local, state,
or federal governmental entity, in violation of §2913.42(A)(1)
AND (B)(4) OF THE OHIO REVISED CODE, TAMPERING
WITH RECORDS, BEING A FELONY OF THE THIRD
DEGREE, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the
State of Ohio.

The offense charged in Count One is alleged to have occurred on July 12, 2001.

The Indictment was returned on July 18, 2007, more than six (6) years later. On that basis,

the Common Pleas Court dismissed Count One because the applicable six year statute

of limitations had already expired by the time the Indictment was brought.

The pertinent facts were developed at an evidentiary hearing conducted in the

Common Pleas Court on Defendant's Motion to Dismiss. At the evidentiary hearing, the

parties stipulated that the "record" referred to in Count One of the Indictment was a deed

recorded with the Fulton County Recorder on July 12, 2002 (transcript of Evidentiary

Hearing held before the Hon. Gary G. Cook on July 8, 2008, hereafter cited as "T" at 14).

At the time of the alleged offense, Defendant was an attorney at law admitted to practice

in the State of Ohio. As a result of the conduct constituting the offense described in Count

One of the Indictment, Defendant was disbarred by this court on July 11, 2007. Toledo Bar

Association vs. Cook, 114 O.St.3d 108 2007-Ohio-3253.

Jonathan Cherry is Bar Counsel for the T oledo Bar Association. He prosecuted the

grievance which resulted in Defendant's disbarment (T. 23-24). He started his investigation

on April 23, 2004 and filed a Complaint with the Ohio Supreme Court Board of

Commissioners on Grievances and Discipline on April 18, 2005, which was assigned case
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number 05-047 (Marked EXHIBIT A at the hearing). Paragraphs 4, 5 and 13 of the

Complaint (EXHIBIT A) described the recording of the deed that was recorded with the

Fulton County Recorder on July 12, 2001 and essentially describe the conduct of

Defendant that is alleged to constitute the offense charged in Count One. Attached to the

Complaint (EXHIBIT A) was a copy of the deed that was recorded on July 12, 2001. An

Amended Complaint was filed on September 13, 2005 (EXHIBIT B) which restated the

same allegations set forth in Paragraphs 4, 5 and 13 of the Complain filed on April 18,

2005. A copy of the deed recorded on July 12, 2001 was also attached to EXHIBIT B (T.

28, 30-35).

Paragraphs 4, 5 and 13 in both the Complaint and First Amended Complaint

(EXHIBITS A and B) filed with the Ohio Supreme Court Board of Commissioners on

Grievances and Discipline read as follows:

4. An initial deed (Deed A, attached) was prepared by
Respondent and purports to have been executed on
May 20, 1998, by Benfer. The grantor on Deed A is
"Esther J. Benfer, Single" and the grantee is "Linda S.
Cook, Trustee".

5. Deed A was not recorded until July 12, 2001.

13. In an attempt to avoid the Medicaid "look back"
provision, Respondent backdated Deed A to falsely
reflect an execution date of May 20, 1998.

As explained by Mr. Cherry, pursuant to Bar.Gov.R.V, Section 11 (E)(2)(9), each of

these filings and all proceedings before the Board of Commissioners on Grievances and

Discipline were public records (T.30).

A hearing was held before the Board of Commissioners and Grievances at the Sixth

District Court of Appeals in Toledo, Ohio on August 17-18, 2006, during which evidence
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was presented to support the allegations against Defendant, including those described in

Paragraphs 4, 5, and 13 of the Complaint and Amended Complaint. This hearing was open

to the public (T.35-36).

On October 26, 2006, the Board of Commissioners filed its Findings of Fact,

Conclusions of Law and Recommendation (EXHIBIT C) which included the following

findings at Paragraphs 10 and 11:

(10) Respondent prepared a Quit-Claim Deed transferring
the Benfer Farm, to "Linda S. Cook, Trustee" (Exhibit
A). Amazingly enough, this Quit-Claim Deed is dated
May 20, 1998. This Quit-Claim Deed shows that it was
recorded in the Fulton County Recorder's Office on July
12, 2001. At the hearing, Respondent maintained that
the 1998 date was typographical error. The Respondent
testified that the typographical error occurred because
a prior deed with the date of May 20, 1998 was saved
on a computer and was used as a template, and all
information was changed except that date. Respondent
testified that the deed was actually prepared and
executed in May or June of 2000.

(11) The Panel does not find credible the testimony of
Respondent that the date on the Quit-Claim Deed
(Exhibit A) was a mistake...

[footnotes omitted]

It is undisputed that EXHIBITS A, B, and C constitute public records (T. 36).

Joseph Woodring was a friend of Esther Benfer. They were both members of

Metamora United Methodist Church. Mr. Woodring contacted attorney Terry Kaper on

behalf of Esther Benfer in April of 2004. Attorney Kaper prepared a Power of Attorney for

Mrs. Benfer to sign and was made aware of the discrepancies concerning the deed that

had been recorded on July 12, 2001 (T. 60-61; 71; 80-81).

Harriet Loar had been friends with Esther Benfer since childhood and was also a

member of the congregation at Metamora United Methodist Church. She was appointed
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legal guardian of Esther Benfer on August 11, 2004 (T. 84; 86).

Ms. Loar was specifically made aware of the discrepancies and problems with the

deed that had been recorded on July 12, 2001 by Mr. Woodring prior to the time she was

appointed guardian (T. 77-78; 88; 92). She testified that she knew of the problems with the

July 12, 2001 deed at least as early as April, 2004 (T. 92-93).

Attorney Jan Stamm is a partner in the same law office with attorney Terry Kaper.

Mr. Stamm has been a real estate title examiner for over 23 years. Attorney Kaper brought

attorney Stamm in to work on the Benfer matter and Mr. Stamm was retained to represent

Esther Benfer in April of 2004 (T. 95-97). During April of 2004, Mr. Stamm became fully

aware of the discrepancies and inaccuracies in the deed recorded on July 12, 2001 (T.110-

111). Mr. Stamm discussed all of these matters with Harriet Loar some time between April,

2004 and June, 2004 (T. 11-12). Attorney Stamm testified that he was able to identify

problems with the deed that had been recorded on July 12, 2004 just by looking at it, and

he discussed these problems in detail with both Attorney Kaper and Harriet Loar (T.119;

121-122).

In summary, the uncontradicted evidence established that the facts alleged to

constitute the offense charged in Count One of the Indictment were known to the Toledo

Bar Counsel as early as April, 2004, were a matter of public record in filings with the

Supreme Court Board of Commissioners on Grievances and Discipline on April 18, 2005

and September 13, 2005, were the subject of a public hearing on August 17-18, 2006, and

were summarized in Findings of Fact and Conclusion of Law made by the Board of

Commissioners on Grievances and Discipline and filed on October 26, 2006, which is also

a matter of public record. The uncontradicted evidence also established that the facts

alleged to constitute the offense charged in Count One were known to attorney Terry Kaper
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and attorney Jan Stamm (who were representing the alleged victim, Esther Benfer) as early

as April, 2004, and were also known to Harriet Loar (who was appointed legal guardian of

Esther Benfer on August 11, 2004) in April, 2004. Indeed, the Court below characterized

February, 2004 as being the "earliest" date upon which the offense became known. State

vs. Cook, 2009-Ohio-4917 at 137.

Based upon this undisputed evidence, the Common Pleas Court made a finding

"that Count One of the Indictment must be dismissed because the State was aware of the

allegations against Cook before the statute of limitations expired but did not indict Cook

until after the expiration of the statute of limitations" Opinion and Judgment Entry filed

August 22, 2008 and journalized August 25, 2008 at 6-7 (copy appended at Tab 1). On this

basis, the Common Pleas Court had granted Defendant's Motion to Dismiss Count One.

The prosecution appealed the dismissal to the Sixth District Court of Appeals, State

vs. Cook, 6'h District, 2009-Ohio-4917 (copy appended hereto at A-9). The Court of

Appeals reversed the dismissal, reasoning as follows ¶42:

This court agrees with the Climaco dissent's observation that
the majority holdings in Hensley and Climaco make it difficult
to discern under which circumstances the tolling provision in
subsection (F) is applicable. Because we have found that there
are significant differences in the facts of this case from the
facts in Climaco, we find that the statute of limitations did no
begin to run until, at the earliest February 2004, upon the
discovery of the corpus delecti. Accordingly, the state's first
assignment of error is well taken.

[footnote omitted]

Upon Motion of Defendant, on October 28, 2009, the Sixth District Court of Appeals

certified its decision as being in conflict with the decision of the Eighth District Court of

Appeals in State vs. Mitchell, 78 O.App.3d 613 (1992), jurisdictional motion overruled, 64

O.St.3d 1498. A copy of the Decision and Judgment certifying the conflict is appended

hereto at A-26).
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This case is now before the Court for review and final determination pursuant to

Section 3(B)(4), Article IV of the Ohio Constitution.

Such further facts as may be pertinent to the question presented for review are set

forth under the Proposition of Law, infra.

PROPOSITION OF LAW.
R.C. 2913.01 (F) does not operate to toll the six year period
of limitations provided for in 2901.13 (A) where the corpus
delecti of an offense of which an element is fraud is
discovered by legal representatives of the aggrieved
person within the period of limitations and more than one,
year prior to expiration of the limitations period.

Defendant was indicted in a two count Indictment, for Tampering with Records

(Count One) and Aggravated Theft (Count Two). Only Count One was dismissed. That

Count reads as follows:

THE JURORS OF THE GRAND JURY of the State of Ohio,
within and for Lucas County, Ohio, on their oaths, in the name
and by the authority of the State of Ohio, do find and present
that LINDA S. COOK, on or about the 12'h day of July, 2001,
in Lucas County, Ohio, knowing the person had no privilege to
do so, and with purpose to defraud or knowing that the person
was facilitating a fraud, did falsify, destroy, remove, conceal,
alter, deface, or mutilate any writing, computer software, data,
computer data, or record, when the writing, data, computer
software, or record was kept by or belonged to a local, state,
or federal governmental entity, in violation of §2913.42(A)(1)
AND (B)(4) OF THE OHIO REVISED CODE, TAMPERING
WITH RECORDS, BEING A FELONY OF THE THIRD
DEGREE, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the
State of Ohio.

Clearly, Tampering with Records is an offense an element of which is fraud. The

offense is alleged to have occurred on July 12, 2001, Defendant was not indicted until July

18, 2007, which is more than six (6) years later.

R.C. Section 2901.13 provides, in pertinent part, as follows:



(A)(1) Except...as otherwise provided in this section, a
prosecution shall be barred unless it is commenced within the
following periods after an offense is committed:

(a) For a felony, six years.
W^W

(B) If the period of limitation provided in division (A)(1) or (3) of
this section has expired, prosecution shall be commenced for
an offense of which an element is fraud or breach of a fiduciary
duty, within one year after discovery of the offense either by an
aggrieved person, or by the aggrieved person's legal
representative who is not a party to the offense.

W W W

(F) The period of limitation shall not run during any time when
the corpus delecti remains undiscovered.

Both Division (B) and Division (F) of the above quoted statute are tolling provisions.

In State vs. Climaco Climaco, Semitore, Lefkowitz and Garofoli Co., LPA, 85 O.St.3d 582,

1999-Ohio-408, which was not a case involving a fraud offense, this Court reasoned as

follows at 587:

Moreover to construe subsection (F) as controlling would
render subsection (A)(2) meaningless, that is, a prosecution for
a misdemeanor offense would be barred if it were not
commenced within two years after the offense was committed.
Subsection(A) is of no consequence if subsection (F) controls
all circumstances, including situations, such as here, in which
discovery occurs within the statutory period. The two-year
period for misdemeanors would begin only on discovery of the
offense, regardless of the date of the commission of the
offense. Had the General Assembly intended this, it would
have required that prosecution be initiated within two years
after an offense is discovered instead of within two years after
an offense is committed. The language expect as otherwise
provided contained within subsection (A) clearly does not
contemplate such an expansive reading of the statute.

Additionally, the state's interpretation could subject a person
to criminal liability indefinitely with virtually no time limit, and
this would frustrate the legislative intent on criminal statutes of
limitations. We will not endorse such a broad interpretation of
subsection (F). See Hensley, 59 Ohio St.3d at 139,571 N.E.2d
at 714.



Thus, in Climaco, this Court held that 2913.01(F) does not apply in situations where the

corpus delecti of an offense is discovered within the statutory period of limitations.

In the case sub judice, the Court of Appeals held that pursuant to 2913.01(F), the

six year statute of limitations did not begin to run until the corpus delecti was "discovered"

in February of 2004. It is undisputed that what the Court of Appeals considered to be the

date of discovery' occurred which was at a point in time when there were more than three

(3) years still remaining on the six year statute of limitations if the period of limitations were

to be computed from the date upon which the allegedly fraudulent deed was recorded. The

holding of the Court of Appeals is not only inconsistent with the decision of this Court in

Climaco, but it also completely disregards the provisions of 2901.13(B).

As previously mentioned, both Divisions (B) and (F) of the 2901.13 are tolling

provisions. Division (B) applies to offenses which have fraud as an element. The offense

that was the subject of the dismissed Count in the instant case is Tampering with Records,

a violation of R.C.2913.42, which is an offense that has fraud as an element.

Pursuant to R.C.1.51 and R.C.1.12, specific statutory provisions prevail over

conflicting general statutory provisions. See, State vs. Volpe, 38 O.St.3d 191 (1988). Of

course, this principle applies to statutes of limitations. See, e.g., State vs. DetiAio, 90

O.App.3d 241 (1992).

It is apparent that the offense of Tampering with Records under 2913.42 is an

offense of which fraud is an element. Accordingly, in circumstances where the period of

limitations is appropriately computed from the date upon which the corpus delecti of the

offense is discovered, it is R.C.2901.13(B), not 2901.13(F), which specifies the time in

Defendant maintains that the corpus delecti was never concealed in the first
place and was ascertainable as soon as the deed in question was recorded.
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which the prosecution must be commenced, which is "within one year after discovery of

the offense..." Under such circumstances, it is the specific provisions of 2901.13(B) are

controlling, not the more general provisions of 2901.13(F). The decision of the court

below to the contrary is erroneous. State vs. Stephens, 2°d District case number

96CA0117 (July 25, 1997), 1997WL435694; State vs. Mitchell, 78 O.App.3d 613 (1992)

jurisdictional motion overruled, 64 O.St.3d 1498.

It is a well established principle of statutory construction that a statute must be

interpreted so as to give effect to all of its provisions, and "none of the language employed

should be disregarded". Carter vs. Youngstown Division of Water, 146 O.St. 203 (1946);

Weaver vs. Shaw Hospital, 104 O.St.3d 390 at 393, 2004-Ohio-6544 at ¶12; Sarmiento vs.

Grange Mutual Casualty Company, 106 O.St.3d 403 at 407-408, 2005-Ohio-541 0 at ¶25.

"[S]ignificance and effect should, if possible, be accorded to every word, phrase, sentence,

and part of the act." Id, 2004-Ohio-6544 at ¶13; 2005-Ohio-541 0 at ¶25; Wachendorf vs.

Shaver, 149 O.St.23, (1948); Accord, State vs. Wilson, 77 O.St.3d 334 at 336, 1997-Ohio-

35; State vs. Jackson, 102 O.St.3d 380, 2004-Ohio-3206. Consistent with these principles

of statutory construction, the decisions in Stephens and Mitchell, supra, distinguish

between the tolling provisions codified in R.C.2901.13(B), which apply exclusively to

offenses of which fraud is an element, and the tolling provisions codified in R.C.2901.13(F)

which apply to all other cases.

However, in State vs. Martin, 4"' District, 2001 -Ohio-2547 at *10-*11, a different

analysis was postulated to harmonize the provisions of R.C.2901.13(B) and 2901.13(F):

...we find that the two provisions are not necessarily
inconsistent. R.C.2901.13 (F) tolls the statute of limitations
until anyone discovers the corpus delicti, while R.C. 2901.13
(B) tolls the statute of limitations until the party aggrieved by
the fraud discovers the corpus delicti. Thus, R.C.1.12 does not
apply because the two provisions are not inconsistent.
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However, in addressing Martin's argument, we assume that
R.C.2901.13 (B) applies here.

R.C.2901.13 (B) applies to "an offense of which an element is
fraud or breach of fiduciary duty " R.C.2901.13 (B). Thus, to
determine whether R.C.2901.13 (B) applies here, we focus on
the elements of the offenses with which Martin was charged,
i.e., R.C.2913.02 (A)(1)-(3).

Thus, depending upon what approach is taken, the factors which render

R.C.2901.13 ( B) applicable to the exclusion of R.C.2901.13 ( F) are: A) an offense of which

fraud or breach of filling duty is an element, or B) an offense of which fraud or breach of

finding duty was an element and which was discovered by the aggrieved person or legal

representatives of the aggrieved person. Whichever analysis is employed, it is apparent

that the instant case meets all pertinent criteria. The dismissed count involved an offense

which has fraud as an element and the offense was discovered by legal representatives

of the aggrieved person ( her attorneys and her legal guardian). This discovery occurred in

April of 2004, well within the period of limitations and more than a year before the six (6)

year period of limitations expired. Under such circumstances, R.C 2901.13 (B) would be

the only potentially applicable tolling provision and R.C.2901.13 (F) would be inapplicable.

The holding of the court below to the contrary is erroneous and contrary to law.

Of course, the burden of proof as to whetherthe prosecution has commenced within

the applicable statute of limitations is upon the State. State vs. Young, 2 O.App.3d 155

(1981). Pursuant to R.C.2901.04 (A), statutes of limitations must be strictly construed

against the State. State vs. McGraw, , 8`h District case number 65202 (June 16, 1994)1994

WL 264401 at *3; State vs. Dauwalter, 42 O.Misc.2d 17 at 18 (C.P., 1988). Accordingly,

any ambiguity or uncertainty as to the inapplicability of R.C. Section 2901.13 (F) to the

circumstances presented in this case must be resolved in Defendant's favor. In this regard,

it is well established that statutes of limitations must be "liberally interpreted in favor of
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repose." Toussie vs. United States, 397 U.S. 112 at 115 (1970), cited with approval in

State vs. Climaco, Climaco Semitore, Lefkowitz and Garofoli Co., LPA , 85 O. St. 3d at

586.

It remains Defendant's contention that2901.13 (F) neverapplies in situationswhere

the corpus delecti of the offense is discovered before expiration of the period of limitations.

State vs. Climaco, Climaco, Semitore, Lefkowitz and Garofoli Co! LPA, 85 O.St.3d at 588:

"Here, we do not need to resort to subsection (F) because the alleged offenses were

discovered within the statute of limitations of R.C.2901.13 (A)(2)." Accord, State vs.

Mitchell; State vs. Stephens; and State vs. Dauwalter, supra. Be that as it may, in cases

such as the case at bar, involving an offense of which fraud is an element, and where the

offense is first discovered by legal representatives of the aggrieved person, there should

be no question that the specific tolling provisions of R.C.2901.13 (B) govern to the

exclusion of the more general tolling provisions of R.C.2901.13 (F). Defendant respectfully

contends that the court below erred in applying R.C.2901.13 (F) to extend the computation

of the limitations in this case.

In State vs. Climaco Climaco Semitore and Garafoli Co., LPA, supra, 85 O.St. 3d

at 588, this Court rejected the proposition that ". .. subsection (F) controls in all situations,

such as here, in which the discovery occurs within the statutory period." In Climaco, which

involved a prosecution for misdemeanor charges of Falsification, this Court reasoned as

follows, Id.:

Moreover, to construe subsection (F) as controlling would
render subsection (A)(2) meaningless, that is, a prosecution for
a misdemeanor offense would be barred if it were not
commenced within two years afterthe offense was committed.
Subsection (A) is of no consequence if subsection (F) controls
all circumstances, including situations, such as here, in which
discovery occurs within the statuto!y period. The two-year
period for misdemeanors would begin only on discovery of the
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offense, regardless of the date of the commission of the
offense. Had the General Assembly intended this, it would
have required that prosecution be initiated within two years
after an offense is discovered instead of within two years after
an offense is committed. The language "except as otherwise
provided" contained within subsection (A) clearly does not
contemplate such an expansive reading of the statute.

Additionally, the state's interpretation could subject a person
to criminal liability indefinitely with virtually no time limit, and
this would frustrate the legislative intent on criminal statutes of
limitations. We will not endorse such a broad interpretation of
subsection (F). See Hensley, 59 Ohio St.3d at 139, 571
N.E.2d at 714.

[emphasis supplied]

The Court below relied on in State vs. Hensley, 59 O.St.3d 136 (1991) to support

its determination not to follow the holding in State vs. Climaco. Climaco, Semitore and

Garafoli Co., LPA, supra. Observing that the "holdings in Hensley and Ctimaco make it

difficult to discern under which circumstances the tolling provision in subsection (F) is

applicable" the Court below held as follows, 2009-Ohio-4917 at ¶42:

Because we have found that there are significant differences
in the facts of this case from the facts in Climaco, we find that
the statute of limitations did not begin to run until, at the
earliest, February 2004, upon the discovery of the corpus
delect.

• The above quoted analysis completely fails to take into account that the dismissed

count charged an offense "an offense of which an element is fraud or breach of fiduciary

duty" within the meaning of R.C.2901.13(B). This being so, R.C.2901.13 (B) would be the

governing tolling provision, not the R.C.2901.13(F). In this regard, uniike the case at bar,

State vs. Henstey, supra, did not involve an offense which has "fraud or breach of fiduciary

duty as an element," within the meaning of R.C.2901.13 (B). Further, the holding in

Hensley is expressly limited as applying to "crimes involving child abuse or neglect," ld.,

at 140, 141 and Syllabus.
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Indeed, in State vs. Gravelle, 6`h District, 2008-Ohio-4031, another recent decision

by the Court below, it was recognized that the tolling provision of R.C.2901.13 (B) is

controlling in cases involving an offense of which fraud is an element. This was also

recognized and discussed in Chief Justice Moyer's widely cited dissenting opinion in

Climaco, 85 O.St.3d at 593:

Because fraud is not an element of the offense proscribed by
R.C.2921.13, Subsection (B) of the statute [R.C.2901.13] is
inapplicable to the case at bar and we need not interpret any
inconsistencies that may exist between that subsection and
other subsections of R.C.2901.13.

But fraud is an element of the offense involved in the case sub judice, and the

limitations period set forth in Subsection (B) would make no sense if those provisions are

trumped or superceded by the provisions of Subsection (F). Since all provisions of a

statute must be given effect, itfollows that, in cases in which fraud is element, R.C.2901.13

(B) necessarily applies to the exclusion of R.C.2901.13 (F). See, State vs. Dauwalter, 43

O.Misc.2d at 18:

Under the state's interpretation, relying in the tolling aspect of
Subsection (F), the state could file charges within six years of
the "discovery" of an offense no matter how far back the
offense occurred. Subsection (B) in such instance would be
superfluous and could never be applied since the state would
always have six full years from the "discovery," and this time
would always eclipse the one-year restriction under Su bsection
(B). This Court cannot believe the legislature intended to
enact a superfluous provision of the statute in question.

The above-quoted analysis was applied and adopted in State vs. Stephens, supra. Both

Dauwatter and Stephens involved offenses which had fraud as an element.

In this regard, it is important to keep in mind that fraud was not an element of the

offenses involved in State vs. Henstey, supra, where the tolling provision of R.C.2901.13

(F) was held to apply with full force and effect. Nor was fraud an element of the offense
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in State vs. Edwards, 119 O.App.3d 237 (1997), which is the other case cited and relied

upon by the Court below. Edwards involved a prosecution for bigamy.

The Courts of this State have consistently viewed the provisions of R.C.2901.13 (B)

as superceding R.C.2901.13 (F) in cases involving an offense of which fraud is an element.

See, e.g., State vs. Ste,ohens; State vs. Dauwalter, supra; State vs. Lester, 111 O.App.3d

736 (1996). See also, State vs. Martin, supra, involving a violation of R.C.2913.02 (A)(3),

an element of which is "deception."

In the instant case, there was ample time for Appellee to have indicted Defendant

in a timely manner and there still remains another count pending against Defendant

awaiting a trial date in the Common Pleas Court. In this case, there was no obstacle or

impediment that interfered with the State's ability to prosecute diligently. There is no

reasonable justification for the dilatory commencement of the prosecution as to the

dismissed count. The decision of the Court below reversing that dismissal is not well-

reasoned and inexplicably fails to take into account the applicability of R.C.2901.13(B).

That the Court below would omit to analyze the significance of fraud being an element of

the offense involved is irreconcilable with the detailed analysis of that matter set forth in

that Court's decision in State vs. Gravelle, supra. There is simply no coherence between

the analysis set forth in Gravelle and the anamolous decision of the Court below in the

instant case.

The decision from which this appeal has been taken should be reversed because

it is wrongly decided and contrary to law.



CONCLUSION

For these reasons, the decision appealed from must be reversed and Defendant

ordered discharged as to Count One. This case should then be remanded fortrial in Count

Two.

Respectfully submitted,

C . . oh F^Edtts (0033846)
40 Madison Avenue, Suite 1010
T ledo, Ohio 43604

elephone: (419)255-2800
Facsimile: (419)255-1105
Attorney for Defendant-Appellant
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^^^day of April, 2010, upon: Evy M. Jarrett, Assistant Lucas County Prosecutor, 700

Adams Street, 2ntl Floor, Toledo, OH 43604; and Peter Galyaredt, Assistant State Public

Defender, 250 E. Broad Street, Suite 1400,_Columbus, OH 43215.
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IN'hIIC, COURT OF CO1\tA1 ION PLEAS, LUCAS COUNTY, OIIIO

*State of Ohio Case No, CR 07-2a98
,

^
PlaintifT, Judge Gaty Cook

d^ S. Cool_, *
OPIierlOid .^ND
JLJI)(;)IEN'I' GNFRY

Dcfendant.

This case is before the court on the State of 011io's ("Stale") motion to amend Count One of

the indictment and defenciant Linda S. Cook's ("Cook") motien to dismiss Counts One and T«o2 of

thc indiclment. blemoranda in opposition and reply bricfs have been Iited, supplemental pleadings

ita%e been filed, an etiidcntiarp Lcaring has been helrl and the niotions are ttosv de.cisinnal. 1Jpon

reciew of the plead[n,s and applicablc law, the cou; t hnds that the State's motion to amend Count

One of the indictnient should be denied and Cook's motion to dismiss Cotmt One of lhe indictment

shoufd be granted.

I.

TLis case arises froni a transaction that took place on July 17% 2001. On that date, Cook

I At the hearin2, Ihe State requested that its mo:ion to arncnd Co:mt'Tno of the indiclment be withdraiso,

"ii!ch the court Pranted.

At Cht hearin>>, Cook requcsled that her motiun to dismiss Cour.t T"-o of tha indictrnent be withdrawn ut

escrved her ri^ht to re-flle the motion. This request was eranted.

1
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recorded a deed that purportcd to have been executed on 1`iay 20, 1998. Tl1c deed transferred

property fromn Esthcr J. Benfer, Single, to T,inda S. Cook, Trustee. A sccond deed was recorded on

September 10, 2001, stifiich ,Nas idcntical except ttre rxord "^Crustee" had been crossed ortt and the

saord "Married" xvas typed above Mhere the word "I iustee" had been. Ac1c!itionally, typed on the

side ofthe deed m'as "Being recorded to correct Grantee marital status." A third deed was executed

on Deceniber 25, 2001, by "I.inda S. Cook, married" and "Wayne M. Cook, rnarried, releasingdo«er

rights." The grantor of this cleed %%as "Linda S. Cook, married" and the grantee is "The United

Llet!:odist Church, ?sletamora, Ohio." This deed s\as recorded oti December 13, 2001. A fourth

a_^ed %cas cxecuted un Septct,ber 2, 200,'-, by °Linda Cook, T^ r.:;tc ha gr<.rt'.ce of tl'_ts dced tc'^s

""fhe United Ixlctlrodist Church, D,tetai:rora, Ohio." This c!ec,d was rccorcled on September 8, 2004,

At son,,e point in the Spring of 2004, friei:ds of Benf:,r and fellosv church members became

a%^are of problerns pertaining to the retno^'al of property fronz Benfer's home ^+hile Cook was

presc:;t. A church officia! consulted with and hircd attorney Jeffrcy L. Robinson ("Robinson").

Robinson ^\rote a letter to Cook notitying Cook that he now rcprescnted Benfer and enclosed a

Re.vocatiun of a Posser of Attonrey sigued br ilenf:.r. Robinson also told Cook to have no fwther

contact r^ith Benfer or her affairs. Cook ciid not comply xtith Robinson's request and in f;act had

Benfer sign a Comprehensixe Dcirable Ge,-reral Po«er of Attorney after receitiing Robinson's letter.

After an incestigation into these ecents by the Toledo Bar Association and a ciiseiplinary

hearing bcfore the Ohio Supreme Coun's 13oard of Commissioners on Griecances and Disciplinc,

Cook \^as perrnanent':y disbnt-red by the Ohio Si_ipreme C'ourl. On Julv 17, 2007, the State indicted

Cook.



Ir.

Crim.R. 7(D) addresscs the amendmcnt of indictments and it states in relevant part:

"Amendmmiat of indictment, information, or complaint. The court may at any time
before, during, or after a trial amend the indictment, information, complaint or bill
of particufars, in respect to aay defect, imperfection, or omission irr fornl or
substance, or of any variance ticith the ecidenee, prol'ided no change is mnde in the

name or idcntity of lhe crirne charged."

I11.

The State sceks an amcndment to the indictment as to ('otint One to morc accurately conforrzn

the indictmcr:t to the facts of t1?is case. Tite State requests that the court change the date in Count

One of the indictnient frnm July 12, 2001 to Septen,ber 10, 2001. The State contends that thc

recording of the deed on July 12, 2001 did not, by itself, divest Benfer's estate of the Benfer farnt.

The Stnte maintains that only "ten Cook re-recorded the same deed by alteration on September 10,

2001, did the crime of tanipering with records occur.

Irt opposing the State's niotion and in supporl of her own motion to dismiss, Cook argues that

lirc Grrnd Jmy iodicted'ter for the all.ged crirnin ;l conduct invoh, ing, the decd recorded on July 1 2,

2001, not the deed recorded on Septem5:.r 10, 2001. Cook dainis that allovcinS the State to amend

theindicimentwouldattertheidentityoftheoffensechar edagAnstherinviolationofCrim.h.7(D)

and would result in her being prosecuted for an offense for mfiich she «'as not indicted by the Grand

Jury, a violation ofrVticle I, Section 10 ofthe Qhio Constitution. Coo'k asserts thatwhile the July

12th date is arguably within the statute of limitation.s date, the September 10th date falls clearly

outside of the stantte of limitations.

13oth sides cite Srnre v. CI rnxrco, Seminatorc, Z.eforcrl_ andGaro,foli, Co., LP,4, 95 Ohio St.3d

5S2, 1999-Ohio-405, in suppor[ of their respective positions.
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The State contends that Clinrcico emphnsized thult the purpose o£the staha!e of linnitations is

to encourage prompt action by law cnforcement officials, but not to gi^'e offenders an opportunity

to as'oid criminal responsibifity. `f-he St1te maintains that, pursuant to R.C. 290113(F),3 the statute

of litTtitalions begins to run from the discovery of the cotpus delicli, ^^'hich in this case was uhen it

was discotiered that the deed vvas falsified some tinie in 2004, at the carliest.

Cook asserts that Clintaco supports herposition that Count One should be dismissed because

the offenses for tichich she was charged were discoVered «ithin the statutory tintc period. Cook

uair;t,:its th_ t as of July 12, 2001,1ti hcn the deed mas rccorded, the act described in Count One (the

Ci'COi'Uil^o of 1lle dc::d) an^ tuc Crulit^^ ..IiCy' Ot Il.o 1CDr ^I or alic"'dly frnuautert date

of c\^eetltion cndorsed on th d^ed) cvere mntters of public record and constiltued notice of its

existcnce "to all of the %s'ortd." Cook fwrther argues that the Ohio Supreme Court has espresslv

rejected the notion that a statute of limitetions begins to run only %shen the prosecntor or other law

e^fercemera oftlecrs discover the corpus dclicti of a crime.a In addition, Cook submits that if the

statute of limitations had run before the crime was discovcred, then the State %%'ould have one ) car

^e olfense pursuma to R.C. 2901.12.r13)(1)' to seck an indictment. Cook is
ai'ter ihe disco^ ery of tn

3 R.C. 2901.13(F) states "(t]he period of lirnitatian shall not run during aoy time n0hen the eorpus delicti

renrains undiscovered."

4 51ate v. Henslev (1991), 59 Ohio St3d 136.

`RC. 2901.13(ls)(1) states:

"If ihe period of limitation provided in division (A)(I ) or (3) of this section has espired,
prosecution shall be connnenced for an of fense of m hi.h an efement is fisud or breach of a
fiduciaty ctuty, %t ithin one year alier discovery of the offense c•ither by an aggrieved person, or by

the agt^rieved person's le,pl rcpresentarive %sho is not a partv to the offense.

4
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adamant that the s alntory pcriod in this case ^cas from July 12, 2001 to July 12, 2007 and shc NN'as

indictcd on Jcily 17, 2007.

Cook claims that allowing the antendment of the indictment N6l change the identity of the

charges aL1ainst her and \cill cause her prejudice in prescnting a defense. The State dismisses this

claim by arguing that the dced recorded on Juiy 12, 2001 imd the deed recorded on Septenibcr 10,

2001 are one and the same. Additionally, the State contends that the proposec3 amendment operates

onfv in conforrn the indictmeia to the facts that will conie out at trial.

In State r. 1ita?e (199-I), 96 Ohio App.3d 691 thc cotnt held that a court cannot assunte that

:^ Hr1nCl ^llrl" ^tihlCll II!lllCicii the ".'-cCuscd for a p
c^I cr,mn^ait cEln'ltCt IVrn_tld;t of lI'^l c;Br I?iCU 0

t:1so have included in the inclicttnent a dilTerent incidcnt of allcged criminal conductN^hich is not

ir,cludcd in the indictment. In recersing the lm^er court, the appellate cottrt helcl:

Under such circumstances, \\'e find thc con%iction cannot stand
and must be recersed. IJnder Critn. R. 7(D), the triat eourt had
discrction to an:end the indictn?ent "provided no change is made
in the name or identity of the crime charged." Obviously, if the
identity of the crime movcs froni cvents on June 14 to different
ecents on June 2 1, at a different time and pl<'-ce, the identity of
the crimc has becn improperly chan_ed. Id at 700-701.

In Stz,te v. Plavc:r 2005-Ohio-6770, the conrt held that the amendment of dates set forth

in the indictment Ncithout re-subrnission of lhe rnatter to lhe Grand Jtny imperrnissibly chaneed the

al indict nent in rcversing the lonver court. The eourt inidentity^ of the crime chareed in the origin

Ptaster stated "a trial court cottunits revcrsible error tichen it pennits an amendment that changes the

namie or identitv oftlre offense charged, regardless of wh•ether the defendrmt suffcrs prejudiee", Id.

Cook points to these two cases, amon, others, in support of her contention that allouing the

State to aniend the indictment would change the identity of lhe offensc. Cook asserts that pursuant
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to Vitcrle and Plaster it is intpermis'sibfe to allo^v the anncndment without re-submitting her case to

the grandjury.

In opposition to these arguments put forth by Cook, the State asserts that even if the •,+'orld

"as put on notice "ten Cook recordcd the deed, there \%as no rvay to kno^v that the deed had bcen

falsified at that time. In the alternative, the State asserts that Count One alleges a continuingcourse

of conduct for stihich the statute of liniitations did not begin to n.tn until, at the earliest, 2001 "'hen

Cook's actions Nvere discowred, and therefore, the statute of limitations does not run until the

cliseo^^ery of tl:c corpus delecti. Furtl1ermore, the State insists that allo4ving the amendment^could

;1<.lhitr p.'C%; eP.t Cook llo!ll hrlSc'1tlng a ucl:in5^ to ti:J cha nor change the i'en(ifC of }... chGrges

a<_^ainst hcr, tlierefore the amendnient %wuld not rcsult in any pre,judice to Cook's defense. Based on

these arcurncnts, the Stalc ur2es the court to al!mv it to amend the indictment and to deny Cook's

motion to dismiss.

I n

Aftcr careful consideration and analysis of the arguments put forth by the State and Cook in

support of tLcir respec.ii%c positions, as \sell ^js the applicable lat\the cot.rt tinds that allo\vini; the

State to amcnd the indic.tmcnt against Cook ^sould cause prejudice to her. The court has retiiev^ed

the indichncnt. The State has not presented any 0d::nce as to Mhat acts, evidence or testimony wns

presented to the Grand Jury before it issued the indictment against Cook. The court tnay not

speculate as tu this issue and can only look to the indictment. Therefore, based on the arguments of

the partie.s and the limited evidence presented, ihe court Iinds that Lie Stale's tnotion to tamend Count

One of the indictment shotild be dcnied. The court fmlher finds that Count One of the indicinient

must bedismissed becat.ise the State tis'as ars,are ofthc allegations against Cook before the statute of

6
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liniitations expired but did not indict (look until after the cNpirntion of the statute of limititiens.

JiJDG^ITN_C' I:iN TRY

It is ORI)ERE 1) that the State's motion to amend Count One of the indictrnent is DE\IED.

It is Ibrtlter (}I:T3E'.Et3 that Linda S. Cool:'s the ;notion to dismiss Count One of the indictment

is GRANTEI).

Dated:

/

^

Judge C,̀rry 'G. Cyiok
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

LUCAS COUI*ITY

State of Ohio Coui-t of Appeals No. L-08-1301

Appellant Trial Court No. CR 07-2498

Linda. S. Cook DI CISI^N ANQ J^^GINVIIENT

Appellee Decided: Septe:nber 18, 2009

^^***

Julia R. Bates, Lucas County Prosecuting Attorney, and
Evy M. .(arrett, Assistant Prosecuting Attorncy, for appellant.

Jolul F. Potts, for appellee.

PIETRYKOWSKI, J.

{^ 1} "I'his is a state appeal from the August 25, 2008 judgment of the Lucas

County Court of Comnion Pleas which disinissed Count I of the indictment against

defendant-appellee, Linda S. Cook, finding that it was barred by the six-year limitations

period set forth in R.C. 2901.13(A). The court further denied the state's inotion to arnend



Cotmt I of the indictment. Because we find that R.C. 2901.13(F) tolled the rnnuing of the

lirnitations period, we reverse.

(1(2} The relevant facts of this case are as follows.' On Tuly 18, 2007, appellee

was indicted on one count of tampering with records, in violation of R.C. 2913.42(A)(1)

and (B)(4), and one count of theCt from an elderly person or disabled adtilt, in violation of

R.C. 2913.02(A)(2) and (B)(3). The charges stcnvned froni appellee's legal

representation of an elderly client. Specifically, appellee, a former Ohio attorney with

tler office located in Lacas Coonty, Ohio, was l:ired by an elderly client to aid with estate

planning. The clieut, with no immediate family, expressed her desire to donate her real

property, located in Fulton Cowity, to the cliurch she attended. It is undisputed that on

July 12, 2001, a deed was recorded by the Fiilton Couiriy Recorder's Officc wherein,

appellee, as trustee, received title to her client's farrn. The deed was alleged to have been

executed in 1998. On September 10, 2001, the cleed was rerecorded witll the word

"trustee" dcleted and the word "married" inserted. Thereafter, on llecember 13, 2001, a

third deed was recorded which transferred the property from appellee, as a married

individual, to the church with a life estate reserved in her elicnt. Appellee entered not

guilty pleas to the charges.

'A detailed recitation of the undcrlying facts is set forth in Toledo Bar Assia. v.

Cook, 114 Ohio St.3d 108, 2007-Ohio-3253.
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{IJ3} At issue in this appeal, Count I alleged:

fl( 4} "[Appellee], on or about the 12t1r day of.luly, 2001, in Lucas County, Ohio,

knowing the person liad no privilege to do so, and with purpose to defraud or knowing

that the person was facilitating a fraud, did falsify, destroy, remove, conceal, alter,

deface, or mutilate any writing, computer soflware, data, computer data, or record, when

the writing, data, computer software, or record was kept by or belonged to a local, state,

or federal governmcntal entity * * *."

{$ 5} '11ie state- fited a bill of partict.tlars aud, with regard to the above-quoted

charge,2 further clarified:

{$ 6} "b. Thc defendant has admittcd to recording a deed in 2001, in Fulton

County, which putported the transfer of the real estate to have occurred in 1998 when the

transaction actually occurred thrce years later, in the year 2001.

{9[ '7} "c. The defendant has admitted that this transaction occurred with an

understanding that Medicaid laws provide for a mechanism to undo real estate transfers

betwccn individuals when the grantor begins receiving Medicaid benefits sooner than

three years after the real estate transfer."

{l( £3} On October 16, 2007, appellee filed two motions to dismiss: one to dismiss

Count I of the indictnicnt and one to distiiiss Count }I of the indictment. As to Count I,

appellee argued that the indictment was filed more than six years after the alleged crime

2 Although the bill of particulars does not dclineate between the charges, at thc
hearing on the nlotion to dismiss, it was discussed that paragraphs "b" and "e" related to

Com7t I of the indictment.
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occurred; tlnrs, it was barred by the six-year statute of ]iniitations set forth in R.C.

2901.13(A)(1)(a). Appcllee contended that the July 12, 2001 filing of the deed served as

notice of the alleged crimiual act. In response, the state argued that under the timc

enlargement provisions of R.C. 2901.13(D) and (F), the indictment was timely filed.

First, the state argued that appellee's activities were a continuing course of conduct and

that the limitatiotis period did not begin to n.m until the conduct ceased (at least

Deceinber 13, 2001). Alternatively, the state contended that, under R.C. 2901.13(F), the

ccn-p^:s delicti, was not discovered unti12004.

{li 9} On January 18, 2008, the state filed a motion to amend Comit I of the

indictment. The state reqnested that the July 12, 2001 date be changed to September 10,

2001, which was the date the secorid deed was filed. Appellee opposed the motiorr

arguing that an alteration of the date would impermissibly clrange the identity of the

crime in violation of Crim.R. 7(D).

{1110} On July 8, 2008, a hcaring was held on the motion to dismiss and the

following evidencc was presented. Toledo Bar Association ("TBA") counsel, Jonathon

Cherry, testified that lie investigates gricvances filed wit17 the TI3A. Cherry testified that

in April 2004, he learned of the matter involving appellee. Chen'y stated that he was

aware of "friction" between appellee and hcr client's church in March 2004.

{qi 1l} Cherry tcstifred that following his investigation, he found probable cause

that appellce violated the code of professional respousibility and filed a complaint with

the Board of Commissioners on Grievances and Discipline. In the sunn»er' of 2007,

A-12



following the conclusion of the disciplinary proceedings, Cherry stated that he forwarded

the findings to the Lucas County Prosecutor's Office.

{112} Duriug cross-examination, Cherry testified that he was aware of the

July 12, 2001 "deed issue" on April 23, 2004. Cherry stated that the April 18, 2005

complaint filed by the "I'BA against appellec was a public record. Cherry agreed that

copies of the deeds filed July 12, September 10, and December 13, 2001, attached to the

complaint, were also public records.

{jJ 13} Cherry testified thst it was the TBA's contention that appellee engaged in a

dishonest act when she recorded the July 12, 2001 deed. The TBA further alleged

misconduct in appellee's September 10, 2001 recording of the dee(I in her own name.

Cherry agreed that the ntisconduct on each separate date was not dependent on the other.

Each could have been completed independently.

{$ 14} Joe Woodring testified that he knew appellee's client all his life and that

they attended the same churcll. Woodring stated that he was pre.sent in 2000, when the

client doriated her farm to the church. In 2003, as a church trustee, Woodring met with

appellee and informed her that they had never rece.ived any paperwork evidencing the

transfer. Woodring testified that lhc churah received the contract in January 2004.

Therea'fter, the church trustees consulted with an attorncy who advised that they review

the cleed at the recorder's office. In Fchruary 2004, they reviewed all the deeds and, clue

to sonte concerns, retained counsel. Woodring stated that in May 2004, they filed a

grievance with the bar assoeiation.
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{rjJ 15} IIarriet Loar testified that on August 11, 2004, she was appointed as the

client's guardian. Loar testified fhat in April 2004, she was made aware of problems with

the ti-ansfer of the clicnt's property.

{1116} Next, attorney Jan Stamm testified that he had been a title agent for

approximately 24 years. Stamm stated that his legal partner, Terry Kaper, was contacted

by the church on April 15, 2004. Immediately thereafter, Starnm was enlisted to review

ihe deeds. Stan7ni testifiod that after reviewing the deed recorded on July 12, 2001, he

noticed that thc deed purportedly was executed on ItMay 20, 1998, but that the notary

stamp liad a May 30, 2005 expiratioii date. Stamin explained that the standard notary

stamp is good ior only five years. Stamm stated that the delay between the alleged 1998

execution and the 2001 recording of ttie deed was also suspicious. Stamm testified that

the county recorder would not have looked into these issues.

{11 17} During cross-exaniination, Stamm testified that, on its facc, the July 12,

2001 deed was "questionable." Staimn stated that he reviewed it for "a little bit" prior to

finding the issues. When questioned by the court, Stamnr clarified that when reviewing a

deed, the recorder or auditor is generally concei-ned with the accuraey of the legal

description of the property. Stamnn stated that the type of defects found in the deed were

the responsibility of a"title examining attorney" not a recorder's.

{9[ 18} Lucas County Deputy Clerk Ann Enlcrick testified that she retains the

records of the notary public commissions. The notary involved in the execution of the
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July 12, 2001 deed had a commission from 2000 until 2005. Emerick stated that the

notary records are public and may be reviewed upon request.

{¶ 19}'1°hereafter, on August 25, 2008, the trial court granted appellee's motion to

dismiss Count I of the indictment and denied the state's motion to amend the indictment.

In its judgment entry, the court agreed with appellee that she would be prejudiced by the

state amending the indictment. Further, the court found that because the state knew of

the alleged crime prior to the expiration of the statute of limitations, it erred by failing to

indic.t her until after the limitations period expired. This appeal followed.

{¶ 20} On appeal, the state has presented the following thrce assignments of error

for our consideration:

{¶ 211 "Assignment of Error No. 1: The trial court erred in dismissing Count One

of the indictment because the corpus delicti of the offense charged was not discovered

until, at the earliest, March 2004.

{¶ 22} "Assignment of Error NTo. 2: Alternatively, the trial court erred in granting a

defendant's motion to dismiss a charge of tainpering with records in violation of R.C.

2973.42(A)(1), because the filing of a falsified deed initiatcd a'continuing course of

conduct' under which defendant took title to real property in order to facilitate a schenze

of taking federal income tax deductions over several years. The statute of limitations did

not begin to run until the last year in which defendant wrongfully took the deductions.

{¶ 23} "Assignment of Error No. 3: The trial court erred in denying the state's

motion to amend the indictment when the requested amendment would not have changed

7.
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the identity or the degree of the offense charged or increased the penalty attached to the

offense charged."

{¶ 24} In the state's first assignment of error, it argues that the trial court erred

when it dismissed Count I of the indictnient because the six-year limitations period had

not yet run. The state makes several arguments in supporting the alleged error. First, the

state contends that the court erroneously held that R.C. 2901.13(F) applies only where the

statute of limitations period has expired prior to the discovery of the corpus delicti.

Related to this argument, the state asserts that State v. Climaco, Clirnaco, Sen¢irratore,

Lejkorvitz & Garafoli Co., L.P.A.,
85 Ohio St.3d 582, 1999-Ohio-408 is inapplicable.

Finally, the state argues t3iat the exception to the limitations period for fraud set forth in

R.C. 2901.12(B), does not bar the indictment.

{¶ 25} At the outset, we note that the standard of review for a state appeal

regarding the dismissal of an indictment based on the expiration of the statute of

limitations "'involves a mixed question of law and fact. Therefore, we accord due

deference to a trial court's findings of fact if supported by competent, credible evidence,

but determine independently if the trial court correctly applied the law to the facts of the

case."' State v. Bess, 8th Dist. No. 91429, 2009-Ohio-2254, ¶ 23, quoting State v.

Staniper, 4th Dist. No. 05CA21, 2006-Ohio-722, ¶ 30. See, also, State v. Davis, l lth

Dist. No. 2008-1; 021, 2008-Ohio-6991.

{¶ 26} At issue in the state's first assignment of error is the application of the

correct statute of limitations period. R.C. 2901.13 provides, in relevant part:

A-16
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{¶ 27} "(A)(l) Except as provided in division (A)(2) or (3) of this section or as

otherwise provided in this section, a prosecution shall be barred unless it is commenced

within the following periods after an offense is committed:

{¶ 28} "(a) For a felony, six years;

f^29}"***

{¶ 30} "(B) If the period of limitation provided in division (A)(1) or (3) of this

section has expired, prosecution slrall be commenced for an offense of which an element

is fraud or breach of a fiduciary duty, within one year after discovery of the offense either

by an aggrieved person, or by the aggrieved person's legal representative who is not a

party to the offense.

{^ 31} "* * *.

{¶ 32) "(F) The period of limitation shall not nm during any time when the corpus

delicti remains undiscovered."

{¶ 331 The state first argucs that the trial court determined that the tolling

provision under subsection (F) applied only where the statute of limitations period

expired prior to the discovery of the corpus delicti. We note that the corpus delicti of a

criine is the "body or the substance of the crime, included in which are usually two

elements: the act, and the criminal agency of the act." State v. Black (1978), 54 Ohio

St.2d 304, 307. See State v. Herisley (1991), 59 Ohio St.3d 136, 138.

{¶ 34} Reviewing the August 25, 2008 judgment entry, it appears that the trial

coLirt's decision was largely based on its (and appellee's) interpretation of Climaco, 85
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Ohio St.3d 582, 1999-Ohio-408. In Cli»2aco, in early 1994, following press scrutiny, the

Attorney General's Office began investigating alleged lobbyist registration aud reporting

violations. In March 1994, the Attorney General reported its findings to the Franklin

County Prosecutor. Id. at 584. On February 1, 1996, the Franklin County Prosecutor

filed indictments for two counts of falsification which allegedly occurred in June and

October 1993. The defendants raised the issue of the expiration of the two-year statute of

Iimitations in its motion to dismiss. The trial court denied the motion and the appellate

court affinned.

{¶ 35} Citing State v, Hensley, supra, the Climaco court noted that the primary

purpose of criminal statutes of limitations is to limit exposure to criminal prosecution to a

fixed period of time. Id. at 586. Additionally, it encourages law enforcement to

investigate expeditiously suspected criminal activity. Id.

{¶ 36} The court declined to find that the tolling provision in R.C. 2901.13(F)

applied, in part, because the alleged crime was reported in the newspapers in Febniary

1994, prior to the expiration of the limitations period. Id. at 587. The court explained

that the state had, at the latest, "everything it needed to indict" on March 22, 1994. The

court generally noted that subsection (F) would render the applicable statute of

limitations meaningless if it controlled in all circumstances. The court distinguished its

holding in Ilensley where it applied the subsection to toll the limitations period in child

sexual abuse cases.

10.
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{¶ 371 Unlike Climaco, the present facts demonstrate that the corpus delicti of the

tampering with records charge in relation to the filing of the July 12, 2001 deed was not

known until, at the earliest, February 2004, when the church trustees discovered

irregularities in the deeds.3 Following this discovery and retention of counsel, the matter

was promptly investigated and reported to the TBA. In turn, the TBA conducted a full

investigation and filed a complaint with the Board of Comniissioners of Grievances and

Discipline.

111381 Following a hearing on August 17 and 18, 2006, the Board foitivarded its

reconunendations to the Supreme Court of Ohio which, on July 11, 2007, issued its

decision to permanently disbar appellee. According to the testimony of TBA counsel,

Jonathon Cherry, the TBA fonvarded the Ohio Supreme Court's findings to the Lttcas

County Prosecutor's Office. The indictment was filed on July 18, 2007.

{¶ 39} Appellee further argues that because the deed was a public record, the

corpus delicti was immediately discoverable and, thus, the statute of limitations began to

run on the date of its filing. We disagree.

111401 In State v. Edwards (1997), 119 Ohio App.3d 237, the court exaniined

when the corpus delicti of the crinle of bigamy was discovered. The court rejected the

appellee's argument that it was discovered upon the filing of the application for a

marriage license. Id. at 240. The court reasoned, citing Heiisley, supra, that alleged

3Further, the parties do not dispute that appellee's client was in her nineties and

that her competency had been at issue during the relevant dates.

11.
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crime was not actually discovered until a "competent person" confirmed the appellee's

prior identity. Id.

{¶ 41} In the present case, at the hearing on the motion to dismiss, attorney Jan

Stamm testified that he had been a title agent for 24 years. Stamm stated that he studied

the July 12, 2001 deed for a while prior to discovering the date discrepancy. Stamm

testified that when reviewing a deed, the "key function" of the auditor or recorder is to

review the acouracy of the property's legal description. Stanvn stated that the defects he

observed in the deed are not the type that an auditor or recorder would discover. Stamnl

surmised that it would be a title examining attomey's responsibility to look for such

defects, not a recorder's responsibility.

(¶ 42} This court agrees with the Cliinaco dissent's observation that the majority

holdings in Hensley and Climaco make it difficult to discern under which circumstances

the tolling provision in subsection (F) is applicable 4 Because we have found that there

are significant differences in the facts of this case from the facts in Climaco, we find that

the statute of limitations did not begin to run until, at the earliest February 2004, ttpon the

discovery of the corpus delicti. Accordingly, the state's first assignnient of error is well-

taken.

{¶ 43} In the state's second assigmnent of error, it alternatively argues that the

July 12, 2001 filing of the falsified deed was part of a continuing course of conduct; thus,

°We do acknowledge that the General Assembly has amended R.C. 2901.13 to
increase the limitations period for certain sex offenses to 20 years.



the statute of limitations did not begin to run until the last year in which appellee

wrongfully took the income tax deductions. R.C. 2901.13(D) provides:

{¶ 441 "An offense is committed when every element of the offense occurs. In the

case of an offense of which an element is a continuing course of conduct, the period of

limitation does not begin to run until such course of conduct or the accused's

accountability for it terminates, whichever occurs first."

{¶ 45} In State v. Gravelle, 6th Dist. Nos. H-06-042, H-06-043, H-06-044, H-06-

045, 2008-Ohio-4031, this court reviewed the dismissal of five counts of an indictment

charging falsification of multiple adoption applications. Each charge was subject to a

two-year limitation period.

{¶ 461 Upon review of the parties' arguments, we rejected the state's argument that

the crimes constituted a continuing course of conduct and concluded that the alleged false

statements made by the appellees were "each a discrete act." Id. at ¶ 41, relying on State

v. Rodriguez, 8tli Dist. No. 89198, 2007-Ohio-68.

111471 Here, we also find that the alleged tampering with records charge was

complete on July 12, 2001. Appellant's second assignment of error is not well-taken.

{¶ 481 The state's third and final assignment of error disputes the trial court's

denial of its motion to aniend the indictment to reflect the date of the recording of the

second deed. Crim.R. 7(D) permits the following:

{¶ 49) "The court may at any timc before, during, or after a trial amend the

indictment, information, complaint, or bill of particulars, in respect to any defect,

13.
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imperfection, or omission in form or substance, or of any variance with the evidence,

provided no change is made in the name or identity of the crime charged."

{¶ 50} Based upon our review of the indictment, the bill of particulars, and the

hearing testimony, we agree that amending the indictment from the July 12, 2001, to

September 10, 2001 deed would havc changed the identity of the crime charged. The

July 12, 2001 dced allegedly contained a false execution date with the purpose of

defrauding the Medicaid system. The September and December deeds allegedly acted to

deprive appellee's client of her property without her consent. Accordingly, we find that

the state's third assignment of error is not well-taken.

{¶ 511 On consideration whereof, we find that substantial justice was not done the

party complaining and the judgment of the Lucas County Court of Common Pleas is

reversed and the matter is remanded for further proceedings consistent with this decision.

Pursuant to App.R. 24, appellee is ordered to pay the costs of this appeal.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,

also, 6th Dist.Loc.App.R. 4.
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State v. Cook
C.A. No. L-08-1301

Peter M. Handwork, P.J.
JUDGE

Mark L Pietrykowski J.

John R. Willaniowski. J. JUDGE
CONCUR.

JUDGE

Judge John R. Willamowski, Third District Court of Appeals, sitting by assignment of the

Chief Justice of the Supreme Court of Ohio.

This decision is subject to further editing by the Suprenie Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohi4 Supreme Court's web site at:

httt)://www.sconet.state.oh.us/rod/newpdf/?sourcc=6.
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l+"1^NE COURT OF APPEALS OF OHTO
STXTII APPrLL YTE D1STRiCT

LUCA.S COLNI'Y

Smte of Ohio Court of:^.ppea;s No. L.-08-1301

COL)'t'JO. CR 0 7-249t`
ppclla?ii

Linda S. Cooi< E3^cTSr^?^
n ar? JLi^G:^reidT

Dcc:ided: OCT 2 ^ 2D0Sqppcl:ee

h115 iJlniC'i ii ;?il.;(.ie tI1C; i.vl!"t. C.: c:notinn o deF^ndant-a.pn^aee, Linda S.

Coolc to cerfify nu: dccisiori in iFls case as 1>ein8 in conflict mth thc .Eightli Appe.l?ate

District's riecison in 5tate v. iLPtcheli (1992178 Ohio App.3d 613. and the Second

AGDcllaCe i-)kITMs dUchlon in S!Q'E ':'. JIP,Jf4GY1S (il.lll' 25, 1997). 2d D]St. No. 96 CA

O] 17 ^rel,3 1'iQ.on Mi!CI2Cl:.)

In our SeptemLer 18, 2009 decicion, we heid that the six-year sta'utc of lirni[ations

},.eriod seC forth in R.C. 2901. i i( A)(11(a} ivas en!nrged by ?Z.C 2901 13(F) Uherc the

cor-pus delicti ofthc +.ampcrinS vvi'th rTcords charge ^^as not discovered untii

h'^ ll)(je,
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approxirnatci)'tMee ycars fn;;o yinc the alleged crin?e, though within the six }^ear

linnitations period.

Upon rel'ies' of the aLove-cited cases, we conclude that our detennination thai

R-C. 2901 .13(P) tolied the lit?'.itations period is in conflict with the Fighth .Appeila[e

District's resolution of the issie in lr9i,cne:'!. Thus, sle certify the record in this c.ase to the

Supreme Court of Ohio, pursuant io -^rticfc IV, Section 3(t3)(4). Clhio Con<titution, ior

cs^iew and fn?I determination on ,he follow A ;ssuW:

"^j'heUSCr R.C. 240 i_13(F) op(:.r5t:a to toll the sir; l'ear neriod of firnita'ions

pronded for in R.C. 290I ^ 3(A) so '.qt it extends beNond six years irom the !^-te upon

Which a Celcjy offense "'as cornroiCted where thie co;pus de.lic,ti of the offense is

discmcred r'^ it]tin the pcriod of timitations an d tnorc Chan one ycar prior to expiraton of

hc limitationspe.riod."

The partics are reie-rcd to S.Ct.Prai:.R. (_V for guidance on hoN' to proccC^d.

P-etcr ivl. 1-IaF) Li;`,'ork,_P,?

1ar;< L. 1?ietr°?<.o^vski. J.

John R. 07illziiPMkiJ
CONCLtR.

itrd; e.lohtt Third Dispict Court of Apoeals; sittina hy assignnncnt of the

Chief Ju.sticc of thc: Supreine Court of Ohio.
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N(3"i! ICE t7F CEF2TIFIED CONFLICT

Appellant, Linda S. Cook, hereby gives notice that on October 28, 2009, the Lucas

County Court of Appeals, Sixth Appellate District, issued a Decision and Judgment in State

of Ohio vs. Linda S. Cook finding its decision in State vs. Cook, 2009-Ohio-4917 to be in

conflict with the decision of the Eighth District Court of Appeals in State vs. Mitchelt, 78

O.App.3d 613 (1992) and certifying the matter to the Ohio Supreme Court for review and

final determination pursuant to Section 3(B)(4), Article IV of the Ohio Constitution.

The Decision and Judgment dated October 28, 2009 certifying the conflict is

attached hereto as EXHIBIT A. The Decision and Judgment of the Sixth District Court of

Appeals in State vs. Cook, 2009-Ohio-4917 is attached hereto as EXHIBIT B. A copy of

the reported decision of the Eighth District Court of Appeals in State vs. Mitchell, 78

O.App.3d 613 (1992) is attached hereto as EXHIBIT C.

Respectfully submitted,

John F,` Potts (0033846)
1405 Mfdison Avenue, Suite 1010

Toledo, Ohio 43604
Telephone:(419)255-2800
Facsimile: (419)255-1105
Attorney for Appellant
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This is to certify that a copy of the foregoing was served by ordinary U.S. mail this

day of November, 2009 upon: Evy M. Jarrett, Assistant Lucas County Prosecutor,

700 Adams Street, 2°6 Floor, Toledo, OH 43604..
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H
Court of Appcals of Ohio, Eighth District,

Cuyahoga County.
'I'he STATE of Ohio, Appcllant,

V.
MITCHELL, Appellee.r"'

FN* Reportet's Note: A motion for leave
to appeal to the Supreme Court of Ohio
was overruled in (1992), 64 Olrio St.3d
1428, 594 N.E.2d 970.

No. 62265.

Decided March 9, 1992

Defendant was indicted for theft of and trafficking
in food stamps for wltich he allegedly was not eli-
gible. The Common Pleas Court, Cuyahoga County,
dismisscd. State appealed. The Court of Appeals
held that statute of limitations barred prosecutions.

Affinned.

WestIieadnotes

[1] Criminal Law 110 C^151.1

110 Criminal Law
110X Limitation of Prosecutions

1 l Ok151 Exceptions and Suspension
I l Ok151.1 k. In Gcneral. Most Cited Cases

(Formerly 110k151)
Six-year statute of limitations to bring felony pro-
secution was not tolled until discovery of offense;
tolling six-year period would render superfluous

limitations period of one year front discovery of of-
fense involving fraud or breaclt of fiduciary duty.

R.C. § 2901.13(A)(1), (B, E, F).

121 Criminal Law 110 Cz^151.1

110 Criminal Law
110X Limitation of Prosecutions

Page 1

11ok151 Exceptions and Suspension
110k151.1 k. In General. Most Cited Cases

(Formcrly 110k151)
Limitations pcriod was extended for one year after
discovery of alleged fraud, since discovery oc-
cuned during sixth year after alleged offense. R.C.
§§ 2901.13, 2901.13(A)(1), (B).

131 Criminal Law 110 ^147

110 Criminal Law
1 rOX Limitation of Prosecutions

110k147 k. Limitations Applicable. Most

Cited Cases
Six-year statute of limitations for felony, rather
than limitations period of one year from discovery,
applied to case involving discovery of alleged fiaud
sooner than five years from occurrence. R.C. §§

2901.13, 2901.13(A)(1), (B).
**979 *613 Stephanie Tubbs Jones, Cuyahoga
Comtty Pros. Atty., and David Zirninerman, Asst.
Pros. Atty., Cleveland, for appellant.

Susan Grossman, Lmdlturst, for appellce.

*614 PER CURIAM.

The state appeals trial court's determination that the
statute of limitations pursuant to R.C. 2901.13 had
expired and the subsequent granting of defendant-ap-
yxllee Gloria Mitchell's motion to disrniss. For the
reasons adduced below, we affirm.

A revicw of the record reveals that Mitchell was in-
dicted on two cotmts of theft in violation of R.C.
2913.02. Tlte date of the offense on the first cotrnt
was from February to December 1982. I7te date of
the offense on the sccond count was from January

1983 to May 1984.

Mitchell was also indicted on a third eount of traf-
ficking in food stamps in violation of R.C. 2913.46
for the period of time July 1983 to May 1984. The

© 2009 Thornson Reuters. No Claim to Orig. US Gov. Works.
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three counts were prentised on the allegation that
Mitchell had received food stamps when she was
not eligible for the benefit.

"Rie adntinistrative agency responsible for the bene-
fits becamc aware of eaclt of thesc violations on
June 22, 1988. The indictment was filed on August

23,1990.

On April 23, 1991, Mitchell ftled a motion to dis-
miss, alleging that the statute of limitations lrad ex-
pired. This motion was heard on May 24, 1991, in
open cottrt. Tfte trial cottrt granted the ntotion after
detcrmining that R.C. 2901.13(B) ltad not been fol-
lowed by the state, and disniissed the case on July
25, 1991. 1'his appeal by tlte state, raising one as-
signntent of error, followed:

"Tlie trial court erred in granting the nrotion to dis-
miss aud ruling that the tinie period undcr the stat-
ute of limitations, R.C. 2901.13, Itad expired."

The Suprenre Coud teccntly stated in State v. llens-

lc+y (1991), 59 Oltio St.3d 136, 137, 571 N.E.2d

711, 713,

"R.C. 2901.13 is a general statute of limitations
which prescribes the tinie within which criminal
prosecutions ntttst be brought by thc state, and

provides in part:

"'(A) Except as otherwise provided in this section,

a prosecution is barred irnless it is commenced

within tlre following periods• after an offense is

conaatiltetl.'

"`(1) For a felony other than aggravated murder or
murder, six years[.]'

"Thus, the plain wording of the statute requires that

felony prosecutions (other than aggravated murder

or xnurder) n:rest be brought within six years fr'onr

the date the offense is cotnrnitted. Howevcr, by use

of the pluasc '[e]xcept as othetwise provided in tltis
section,' the General Assetnbly has afforded the

state certatn statutory ezceptiotrs to the absolute

bar, and ltas done so in the form of specialized

Pagc 2

tules and tolting provisions. Indeed, the *615 legis-
lature has enunterated these tules and tolling excep-

tions in the succeeding pat-agraphs of R.C. 2901.13.

For example, R.C. 2901.13(B) provides a special

rule extending the time period for the cornnrence-

nrent of proseeution for an offerse of wHich an ele-

ruent is fraud or breach of fiduciary duty. ***"

M (Emphasis added.)

FNI. R.C. 2901.13(B) provides: "If the
period of limitation provided in division
(A) of this section has expired, prosecution
sltall be comntenced for an offense of
which an element is fraud or breach of a fi-
duciary duty, within one year after discov-
ery of the offense either by an aggrieved
person, or by his legal representative who
is not himself a party to the offense.°

R.C. 2901.13(E) provides in pertinent
part: "A prosectttion is cotmnenced on
the date an indictnient is returned or an
information filed, or on the date a lawful
a-rest without a warrant is made, or on
the date a warrant, sununons, citation, or
otlter process is issued, wltichever occurs

first. * * * "

**980 [1] The state argues that R.C. 2901.13(F)
tolled the start of the six-year statute of limitations

contained in R.C. 2901.13(A)(1) until the date of
discovery mr June 22, 1988, by the administrative
agency.F"'' Tbus, the state believcs that it had until
June 22, 1994, to return an indictment.

FN2. R.C. 2901.13(F) provides: "The peri-
od of limitation shall not run during any
time when the corpus delicti remains un-
discovered."

The defendant-appellee urges tltis court to agree
with the trial court's application of State v. Dauwal-

ter (C.P.1988), 43 Olrio Misc.2d 17, 540 N.E.2d
336, in this welfare fraud case and reconcile R.C.
2901.13(B) and (F) as the Dauwttlter court did. In

Dauwalter, the fraud was discovered four to five

© 2009 Tltmnson Reuters. No Claim to Orig. US Gov. Works.
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months after the offense occurred, but the indict-
ment was not returned until five years and eigltt
montlrs after discovery, and slightly over six years
from the occurrence of the fraud. T1ic state in

Darnvalter-, as in this case, argued that R.C.
2901.13(F) applied to toll the statute of 1imitations
for a pcriod of six years from the date of discovery,
tltereby rendering the indictment valid.

The court in Dauwatter stated the following:

"Defendant argues that prosecutiott is barced under
subsections (A) and (B) uttless the indictment is re-
turned either: (1) within the original six-year period

if the fraud is discovered sooner than five years

from the date of the offense (as in the prescnt case);
or (2) within one year after discovery of tlte offense
when discovery occurs at sotnc time during the fiftli
year of the six-year limitation designatcd by sub-

section (A); or (3) withiu one ycar after discovery

of' the offense if discovery occurs after the six-year

limit has run.

" To rule othe'wise tvould rnean that subsection (B),

which sets forth the one-year limitation, would nev-

er apply under- aty circwnstances. Under the state's

inteipretation, and its reliance upon the tolling as-
pect of subsection (F), the statc could file charges
widrin six years of the 'discovery' of an *616 of-
fense no nwtter how far back the offense occurred.
In ttte hypottretical situation where oue assumed a
fraud was discovered twettty years after its comniis-
sion, the state wotdd argue ander subsection (F)
that it could return an indictment for up to six years
thercafler, or within a period of twenty-six years
aftor the comniission of the offense. Subsection (B)
in such ias•tance would be superfluous aud eotdd
never be applied because the state would always

hrave six full years fiWm 'rli.scovery,' and thi.s tinre

wotrld always eclipse the one-yem- restriction under
subsection (B). The court can not believe the legis-
lrtuo'e inteuderl to enact a superf7uotes provision of

the statute in question. It is apparent subsections

(B) and (F) are in conflict and irreconcilable under
such a stringent intetpretation.

Page 3

"Defendant cites the case of State v. Young (1981),
2 OI»o App.3d 155, 2 OBR 171, 440 N.E.2d 1379,
for the proposition ttrat the state's indictment is un-

tin cly. The holding in Young is twofold. First, a

'five month investigatory period' is too long and an
unreasonable period of tinie for completion of a
`discovery of the offense' to come within the
`one-year saving provision of R.C., 2901.13(B).' ld.

"Second, ']t]he State bears the burden of proving
that the time when the crime was committed comes
within the appropriate statute of limitations.' Id.

The issue of proper titne limitation is jurisdictional.

See Cleveland v. Hirsch (1971), 26 Oltio App.2d 6,
55 0.0.2d 26, 268 N.E.2d 600. In statutory con-
stniction, special provisions of the Revised Code
are presumed to take precedcnce over general pro-

visioos. See Cincinnati v. Thontas Soft Ice Creanr
(1976), 54 Ohio App.2d 61, 8 0.0.3d 63, 374
N.E.2d 646. Critninal laws are mandated to be
strictly construed under R.C. 2901.13(A). The hold-

ing in Young makes it clear the state bears the bur-
den of proof in a time-limitation case. Itt light of
the express Conmuttee Comtnents to H.B. No. 511
and R.C. 2901.13, whiclr indicate the legislative in-
tent in providing time limitations is to 'discourage
incfficient or dilatory law enforcement,' it appears
defendant's motion **981 is well-taken and ought
to be granted." (Emphasis added.) Id., 43 Ohio

Misc.2d at 17-18, 540 N.E.2d at 337. r"'

FN3. This court has held that in cases
pretnised on allegations of fraud, R.C.
2901.13(B) applies. See Shaker Hts. v,

fleffen:an (1989). 48 Ohio App.3d 307,
549 N.E.2d 1231, tnotion to certify over-
ruled (1989), 44 Ohio St.3d 713, 542

N.E.2d 1109.

Were we to endorse the state's argunient, the intent
of the General Assembly in enacting R.C. 2901.13,
particularly in cases dealing with fraud, to wit, to
discourage inefficient and dilatory law enforce-
ment, would be frustrated and R.C. 2901.13(B)
would be ineffectual and superfluous.
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*617 'hhereforc, we af5rm the trial court's determ-
ination to apply the Datnvalter reasoning to this case.

In tlie present case, but for the tollitrg provisions,
the first couut would ordinarily have to be com-
n enced prior to December 1988, the second count
by May 1990, and the third county by May 1990.
R.C. 2901.13(A)(1).

[2] Ot the first count, since the discovery of the
frauci occurred on June 22, 1988, the limitations
period was extended until June 22, 1989, pursuant
to the sccond criterion etutnciated by Dautvalter.

The indictment was filed on August 23, 1990, thir-
teen ntontlts past the statute of liniitations deadline,
aud was therefore not tiniely.

[3] Phe second and fliird counts present a set of cir-
cmustances covered by tlte first criterion set forth in

Datnralter, since the fraud was discovered sooner
tlian five years from the occurrence. The pcriod of
limitations ran for six years from the month of May
1984, lapsing in May 1990. The indicttnent was
filed approximately tlirce months after the nttming
of ttic statute of liniitations, tltereby rendering the
indictments invalid.

Jsdgntevtt affitavved.

MATIA, C.J., and JAMES D. SWEENEY and

13LACKMON, JJ., concur.
Ohio App. 8 Dist.,1992.
State v. Mitchell
78 Ohio App.3d 613, 605 N.E.2d 978
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