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STATEMENT OF THE FACTS

ln 2001, Appellee, Donald B. Kincaid, was involved in an accident where his

vehicle struck an individual riding on a bicycle. See, Supplement at p. 5, 1111. Mr. Kincaid

was sued for this accident in 2003. Ic1 at ¶12. Appellant, Erie Insurance Company,

pursuant to a third party liability insurance contract it had with Kincaid, provided

attorneys to defend the action on Kincaid's behalf.Id. In October, 2004, that matter was

settled and dismissed after Erie agreed to indemnify Kincaid for his alleged negligence

pursuant to the insurance contract. See, Supplement at p.6, ¶15.

In this matter, Kincaid alleges in a putative class action complaint, that during this

representation fl•om 2003 to 2004, he incurred "travel related expenses, including mileage

expenses" for attending a deposition; and "postage expenses incuired" for mailnig legal

notices to Erie. See, Supplenient at pp.6-7, ¶¶17-21.

Kincaid's action alleges that these expenses are covered unde• the insurance

contract's "Additional Payments" provision for costs atid expenses related to Erie's

defense of liability clainis and representation of him and the putative class members in

separate litigation. See, Supplement at p.6, ¶16. The policy provides reimbursement

coverage, but only for actual expenses incLured:

ADDITIONAL PAYMENTS

We will make the following payments in addition to the limit
of protection:



5. reasonable expenses anyone we protect may incur at
our request to help us investigate or defend a claim or suit.
This includes up to $100 a day for actual loss of earnings.

7. reasonable costs for first aid to other people and
animals at the time of an accident involving an auto we insin•e.

8. reasonable lawyers' fees up to $50 which anyone we
protect incurs because of arrest, resulting from an accident
involving an auto we insure.

See, Supplement at p.29.

Significantly, Kincaid never presented these claims to Erie lnsurance Company for

consideration and Erie never denied payment. These alleged expenses, which are not

quantified or delineated, were never presented or submitted to Erie and Eire never had

the opportunity to determine if they were covered under the insurance contract. Instead,

Kincaid filed a class action complaiut asserting claims for bad faith, breach of contract

and seeking a declaration that coverage existed for these types of expenses.

Notably, Kincaid's complaint does not alleged that Erie refused to pay or denied

coverage of any type to Kincaid before fling this action. Rather, Kincaid independently

decided, through counsel, to file a class action complaint rather thau submit his alleged

coverage claim for postage and mileage to Eric for review and possible payment.

Because Appellant never submitted to Erie, at anytime, any claim or evidence of

travel-related expenses, mileage expenses, postage, or other expenses, he has no justiciable
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claini nor entitlement under the insurance contract, and no standing to file this class

action complaint.

Accordingly, on May 8, 2008, Erie filed a Motion for Judgment on the Pleadings.

Kincaid opposed the motion and Erie filed a reply. On September 9, 2008, the Trial Court

granted Erie's Motion for Judgment on the Pleadings.

On September 9, 2009, the Eighth District Court of Appeals reversed and held,

without examining the constitutional standing requireinent, that Kincaid's class action

complaint could proceed on claims for breach of contract, bad faith and declaratory

relief.'

I Seven other identical matters are currently pending in Ohio: Negaa v NcnianuidePtqxIty
A xclCasualiylvrsurarueCa, No. CV-08-6503 10 (Cuyahoga C.P.) (filed February 7, 2008); Ciha
v. PrWmnv-Prefrrcrs'Ins: Co, No. CV-08-653115 (Cuyahoga C.P.) (filed March 6, 2008); Gallo
v. YPestfield Nat. Ins Co., No. CV-08-652376 (Cuyahoga C.P.) (filed February 28, 2008);
J(iirarcrt v GEICO Gen. lns. Co., No. 08-80740-CIV-MARRA (S.D. Fla.) (iiled July 8, 2008);
lum+rcrs v A ZLstate Ins. Co, No. C V-08-649018 (Cuyahoga C.P.) (filed Januai)/28, 2008) (fhe
Kcnao-asu Allstatecase was si.rbsequentlyremoved to federal court, CaseNo.08-571 (N.D.
Ohio).); Hareyv StateFcrrn MM. A ulo., No. CV-08-656919 (Cuyahoga C.P.) (filed April 15,
2008); Lyravc v Larnzberrnern Ma2ual Cas. Co., No. CV-07-644127 (Cuyahoga C.P.) (filed
llecember 10, 2007).
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LAW AN D ARGUMENT

Proposition of Law No. 1: An Insured Lacks Standing To File An
Action Against His InsurerForCoverage UuderAn Insurance Policy
Where The Claimant Has Not Presented A Claim For A Loss
Potentially Covered By Such Policy And Where The Claimant Has
Failed'I'o Even Present Notice To The InsurerOfThe Alleged Loss.

H. Proposition of Law N o. H: Courts Will N ot Issue Advisory Opinions

On WhetherAn Insured Is Entitled to Coverage UnderAn Insurance

Policy Where No Loss Has been SetForth And Where No Claim Was

Made To'I'he Insurer For Payment.

A. Ohio Law Requires That a Party Suffer an Injury In Fact
Before a Complaint May Be Filed For Common Law Claims
Such As an Insurer's Alleged Breach of Contract orBad Faith.

The jurisdiction of the courts is limited to cases and controversies. Scg O. Ccnst.

A rt. IV, Sec. 4(B). The judiciary and its court system is where parties, with truly adverse

legal interests and actual controverseys, not simply mere disagreements, are resolved:

The Coustitution of Ohio sets forth the basic limitation on the jurisdiction
of the comnion pleas coui-ts. Satiarc 4(B), A rtict'e IV cf the Oho Cautit7,rticn
vest the common pleas courts with "such original jtn-isdiction over all
justiciable matters * * * as may be provided by law." This court, in
interpretnrg Section 4(B), jlrticle TV, has declared the following:

"It has been long and well established that it is the duty of every judicial
tribunal to decide actual controversies between parties legitimately affected
by specific facts and render judgments which can be carried into effect."
Fcr2nEr v. Thanx (1970), 22 Ohzo St.2d 13, 14. Actual controversies are

presented only when the plaintiff sues an adverse party. This means not
merely a pat-ty in sharp atld acrimonious disagreement with the plaintiff, but
a party from whose adverse conduct or adverse property interest the
plaintiff properly claims the protection of the law. Thus, we hold that the
presence of a disagreement, however sharp and acrimonious it may be, is
insufficient to create an actual controversy if the parties to the action do not
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have adverse legal interest. C£ Diamaul v Chcolss (1986), 476 U S. 54, 62,
106 S. Ct. 1697, 1703, 90 L.Ed 2d 48, 57.

Stateex rd. Bwdajzs Bank v. Curt cfCwnmcnPlrrrs ofHa7niltcn Cty., 74 Ohio St.3d 536, 542;

1996-Ohio-286.

Standing is the threshold requireinent whieh must be addressed prior to any

determination on the merits of a party's alleged legal claims. Mid-A nae°iarnFire& Ccasualty

Ca v. Hc-ersl(y, 113 Ohio St.3d 133; 2007-Ohio-1248; Trcxda°s IndEnvaity Ca v. Cahrane

(1987), 155 Ohio St. 305; OhioFarrno^slndennityCa v. Chamc3 (1959), 170 Ohio St. 209;

Prcfarc-ia'Risk Ins. Ca v. Gill (1987), 30 Ohio St.3d 108. The burden to prove standing is

borne by the party seeking redress. Stafe cx rd.. Ohio A aadway cf T3lal L caxjo°s v. Sheweu^d

(1999), 86 Ohio St.3d 451, 469, citing Ohzo Cw7tractcrsAssn v. Di&ing(1994), 71 Ohio

St.3d 318, 320. This claimant must prove that they have met the constitutional

prerequisites to enter the courthouse doors by establishing that they have real and actual

justiciable controversy to bring forth the litigation and utilize the judiciary. Id

In accord with this Cour-t's basic standing principles, the United States Supreme

Court has explained that there are three elements of the constitutional minimum for

standing:

Over the years, our cases have established that the irreducible constitutional
malimum of stand'ulg contains three elements. f irst, the plaintiff must have
suffered an "injury in fact" - an invasion of a legally protected interest which
is (a) concrete and particularized, and (b) actual or imminent not conjectural
or hypothetical. Second, there must be a causal connection between the
injury and the conduct complained of - the injury has to be "fairly ...
trace[able] to the challenged action of the defendant, and not ... th [e] result
[of] the independent action of some third party not before the court. Third,
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it must be likely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision.

Lzsy'caz v. Dq&utca°s cf, Wilcllife(1992), 504 U.S. 555, 560-561.

The purpose and policy supporting the basic idea that an individual have

appropriate standing before initiating litigation is derived from the fundamental guiding

principles of a judicial srystem.In a democratic system of government, individual's must

have a real and actual controversy, as well as an injury in fact, necessitating the judiciary's

power and 1'unction:

It has been long and well established that it is the duty of every judicial
tribunal to decide actual controversies between parties legitimately affected
by specific fats and to renderjudgments which can be carried into effect. It
has become settled judicial responsibility ror courts to reti•ain from giving
opinions on abstract propositions and to avoid the imposition by judgrnent
of premature declarations or advise upon potential controversies. The
extension of tliis principle includes enactments of the General Assembly.

Fa*ixu Thcsnczs (1970), 22 Ohio St.2d 13, 14.

Thus, standing has been detined by this Court as "a party's right to malce a legal

claitn or seek judicial enforcement of a duty or right." Ohio Pyrq, Inc u Ohio D(p't cf

Canrnat^ 115 Ohio St.3d 375, 2007-Ohio-5024 at ¶27, dting Blacks Law Dictionary (8"

Ed.2004),1442. Whetherapartyproperlyhasstandingbeforeacourtquestionswhether

the individual "has alleged such a personal stake in the outcome of the controversy, as to

insure that the dispute sought to be adjudicated will be presented in an adversary context

and in the form historically viewed as capable of judicial resolution." State ex rd. Ohio

A czrdany c^Tnci7l,mi^as u Sh-iirrrd (1999), 86 O hio St.3d 451 at 469; Middtelown u Pag+sm
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(1986), 25 Ohio St.3d 71, 75; Stcde a. rd. Dallrnan u Freriklin Cty. Corart rf Canmaz Plaas

(1973), 35 Ohio St.2d 176, 178-179, 64

Establishing this personal stake as well as an actual controversy further requires a

plaintiff to "denlonstrate an injwy in fact, which requires a showing that the parCy has

suffered or will suffer a specific injury." (Emphasis in original). A hvns v. SVA

CannninicntimsCap., 2001-Ohio-2284 (3`d Dist.) at ¶2 atingln Rc- EstategF'Yak, 133 Ohio

App.3d 234, 241 (12th Dist. 1999), citingEng TahniciarzrAssn. v OlzioDqx. (f Transp., 72

Ohio App.3d 106, 110-111 (10`h Dist. 1991). Such injuiy in fact must be actual and not

abstraet or a suspected injury. Tca^res v Statec^ClcnIand, 2002-Ohio-431(8`" Dist.) at ¶26;

Staeex. rd. CcnsamwsLc-ugwcfOhi-ov Ratd?fa°d, 8 Ohio App.3d 420 (10"Dist.1982);1nRe•

WazAa2h, 1992 Ohio App. I,EXIS 6269, 8"' Dist. No. 63038 (December 10, 1992).

Moreover, "a plaintiff s injury cannot be merely speculative." Tianan v. Unitysity ^f

Cincinnati, 127 Ohio App.3d 312, (10`n  Dist. 1998), crtingCiryc, fLasA ng'c3 v LyMs•(1983),

46 U.S. 95, 102, 75 L.Ed.2d 675, 684, 103 S.Ct. 1660, 1665. Finally, a litigant's mere

allegation that an injuryhas occurred, is insufficient to establish standing. Icl; T4res; sr,rpra.

at ¶26.

ln the case sarb jzkft Kincaid and his putative class action complaint fails to meet

the requisite convnon law standing requirement. Notably absent from Kincaid's class

action complaint is any atlegation that Kincaid ever presented a claim for any of the above

delineated expenses or costs. Furthermore, and niore importantly, there is no allegation
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that Kincaid ever demanded that Erie rcimburse him for any such cost or expense. In fact,

to date, Kincaid has still not submitted a claim for a payment, provided any

documentation of an alleged claim, or even a detailed description of any amounts he

incurred.

In other words, Kincaid asserts that Erie has breached a contract and acted in bad

faith even thougll Kincaid never presented a clann or asked for coverage or payment for

his alleged expenses. Without having presented a claim or demanded that Erie provide

coverage for his alleged expenses and costs, Kincaid lacks constitutional standing and his

class action complaint must be dismissed.

The primary and fundamental element of any insurance related bad faith claim is

the insurers unjustified refusal to honor or pay an insured's claim. Sug eg, Hdmick v.

Rcpublic-FNCrnklin In.s. Co. (1988), 39 Ohio St.3d 71; Zr,r)/x) u Hano-tcaciIhis. Co. (1994), 71

Ohio St.3d 552. It necessarily follows that if the insured has not submitted a claim or a

request for coverage, the necessarypreliminary condition for a bad faith claim does not

exist as a matter of law.

Similarly, a breach of contract claim likewise mandates that the party seeking

danlages have fu•st requested that the alleged defendant have performed under the

conh•act before their claim for breach is ripe. Thcnaas v. Matthews (1916), 94 Ohio St. 32,

Syllalnts1 (" Where a plaintiff seeks to recover damages for breach of contract, the burden

is upon him to show either substantial performance or tender of performance of the

8



conditions to be performed.");Canstcrdi Hanes, Inc v. Eclvimds, 2009-Ohio-4864 (9`h Dist.);

Cc,^'eMiarni v Danestic UrufcrmReffal, 2009-Ohio-6596 (8°i Dist.) at 12; See, also, 8 Ccr^bin

ae Cmtracts, §37.11 (1999)(if only the promise possesses inFormation necessary for

performance of a contract term, "notice to the promisor is, by construction of law, a

condition of the promisor's duty to perform"). Stated differently, a party cannot be in

breach where its performance was not demanded.

Accordingly, it is ilicoax•l to believe that an insurer could have engaged in bad faith

practices or have breached its obligations where the insured neither filed a claim nor

sought coverage in the first instance. N onetheless, this illogical result is precisely what the

Eighth District's decision in this case mandates:

While it may seem illogi cal that an insurer is required to pay for expenses
that the insured never notified the company about, we are required to
interpret the contract as written and we find no notice requirement in the
insurance policy in regard to additional [expense reimbLusement] payments.
Simply put, the terms of the contract are plain and unambiguous; there is

no notice requirement for additional [expense rennbursement] payments

under the policy.

Kinccrid u Eric, 2009-Ohio-4372 (8`" Dist.) at ¶20 (emphasis added).

'I'he Eight District failed to consider how its illogical conclusion violated basic

principles of standing, bad faith principles and the law of breach of contract. Other

jurisdictions have not been so shortsighted to these basic precepts in dealingwith identical

class action complaints.
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In E4iads v Prudot-ial Prcp. & Cas Ca 814 A. 2d 1115, 357 N.J. Super. 196 (N.J.

App. 2003), cert. denied 176 N.J. 278, 822, A.2d 608 (2003), the Superior Court of N ew

Jersey had occasion to review whether an insurer has an affirmative obligation to

reimburse its insured's for litigation related expenses where the insured never submitted a

claim for those expenses. As in the case sub judia; the plaintiff filed a class action

complaint for bad faith and breach of contract. In soundly rejecting these claims the

Superior Court of New Jersey held and explained:

Plaintiffs' breach of contract claim is also legally deficient. "1'he
Compensation Provisions state that defendants "will pay" the insured's
expenses, subject to limitations not implicated here. This duty to "pay"
undertheprovisions clearly presupposes a request or demand forpayment
and the presentation of facts supporting the claim before the insurers have a
duty to reimbutse. The insured's obligation to make such a claim is
both logical and necessarv to triggerthe insnrer's duty to reimbucse.
See 8 Ca^bin cwr Untracts, 37.11 (1999)(if only the promise possesses
information necessmy for performance of a contract term, "notice to the
promisor is, by construction of law, a condition of the promisor's duty to
perform"). Forwhateverneason in this case plaintiffs have chosen not
to make anyclaim for reimbutsement underthe policy.

We have considered plaintiffs' additional argument that defendants
acted in bad faith and are satisfied the issues are not sufficient to
wanant discussion in a written o inp ioll.

357 N.J. Super. at 204, 205, 814 A.2d at 1120 (emphasis added).

Similarly, in Cahran v. StaCeh'cam MuZ. A arta has. Co, 2003 WL 25485811, No. 2002-

CV-54540 (Ga. Super. 2003), the Georgia Superior Court held that an insurer did not

10



breach the insurance contract because the plaintiff insured failed to make a request for

reimbursement first:

Defendant [insurer] would have no way of knowing whether or not an
insurcd was entitled to wage reiinbursement unless the insured provided
them with documentation and/ or information regarding such. Since
Defendant did not have the necessaryinfonnation with which to perform
under the provisions of the policy, it necessanily follows that plaintiff had
to actually make a claim forreimbursementin orderforDefendantto
perfonn.

x :K X

Defendant's duty to reimburse.....presupposes a request or demand for
payment by Plaintiff and the presentation of the facts supporting his claini
bcF^r^eDefendant had adutyto reimburse. Because Plaintiff did not make
a request for payment or present any documentation supporting his
claim for reimbursement, the Court detennines that Defendant did
not breach the insurance contract.

Id. (emphasis added).

These two decisions correctly analyze the issues and place the burden where it

belongs, upon the individual seeking reimbursement and coverage. This Court should

reach the same result. Put simply, Ohio Law does not support the filing of a bad faith or

breach of contract action where the litigant has neither demanded performaticeunderthe

contract nOr submitted an insurance claim under the contract. Indeed, under these

circumstances, which cannot be disputed here, neither Kincaid nor any other similarly

situated litigant has been actually injured. Therefore, Kincaid and like individuals lackthe

requisite legal standing.

II



B. AJusticiableControvetsyandCogniaableInjutyMustExistto
Have Standing Under The Declaratory Judgment Act, R.C

2721.02 et seq.

Although the common law requirements for standing may not be met, a litigant can

have the requisite standing under a statute. See, eg. Middlaavn v. I%'a^^rscn ( 1986), 25 Ohio

St3d 71, 75. Here, Kincaid has advanced a cause of action under the Declaratory

Judgment Act, R.C. §2721.02 ct seq. A declaratoryjudgment action is a creation of statute

for which acause of action was not found to exist in the common law. OhioFco•rnasIns

Ca v IIeisd (1944), 143 Ohio St. 519, 521. The Act's purpose is to settle justiciable

questions regarding legal documents and provide the parties relief fi•om any uncertainty

regarding those documents and the legal relationship stemming therefrom. Tratirda^s

7ndcanvrityC'a v. Ccrr'rrcu^e(1951), 155 Ohio St. 305,312; OhioFarma°slndennityCa v. Chames

(1959), 170 Ohio St. 209; Ccwrcn v Ccmcn (1988), 40 Ohio St.3d 75; Prefa^i alRisk Isas. Ca v

Gill (1987), 30 Ohio St.3d 108.

A declaratory judgment action is justiciable where the statute's requirements for

such an action are met. The filing of a lawsuit cannot, in and of itself create ajusticiable

controversy. Rather, the justiciable controversy, and a cognizable injury, must exist at the

time.the lawsuit is filcd. Stateex. Rd. Caasumes Leagre(Y'Ohiou Rald*ac4 8 Ohio App.3d

420, 424 ( Dist. 1982); V o-rraillia-t Tdrdae^'r A vsrx v. V o'millicn L crrrl Schaz' Dist. Bd cL'dir.,

98 Ohio App.3d 524, 530 (6°i Dist. 1994); Ccrpitcrl TcziCa v. Great Lakes TWing Iru:, 2005-
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Ohio-5141 at 9-10 (8" Dist); Siturtz v. Pricg 1996 Ohio App. Lexis 178, Sixth Dist. No. L-

95-120 (7anuary 16, 1996).

Specifically, R.C. §2721.03 provides litigants the statutory rigllt to ask a court for a

detennination as to their insuring obligation under an insurance contract:

Subject to Division (B) of Section 2721.03 of the Revised Code, any person
interested under a deed, will or written contract or other writing constituting
a contract * * * may have determined any question of construction or
validity arising in the instrument, constitution provision, statutory rule,
ordinance, resolution, contract, or franchise, and obtain a declaration of
rights, status, or other legal relations under it. * * *

The statute's plan and unambigi.ious language peimits the filing of an action byanyperson

interested under a contract to eliminate any uncertainty the parties may have:

The declaratoryjudgment act is a salutary, remedial measw•e and should be
liberally construed and applied, but, as in the instant case it does not
require a court to render a. futile judginent that `would not tenninate' any
`uncertainty or controversy' whatsoever.

Walka-u Walko-(1936), 132 Ohio St. 137,139; Sca:ria7s u Skdtm (1955), 163 Ohio St. 409,
syllabus.

In so holding, this Court held that a declaratory judgment action should be

dismissed where such a judgment would not terminate uncertaulty or a controversy.

Wallza; scrpra, at 406; Racktcewalri v Kcxrting(1943), 141 Ohio St. 489, 488.

In keeping with the long-standing tradition that a cotu-t does not render advisory

opinions, Ohio law allows the filing of a declaratory judgment only to decide "an actual

controversy, the resolution of which will confer certain rights or status upon the litigants."

13



Carcn v. Caw-n (1988), 40 Ohio St.3d 75, 79. Not eveiy conceivable controversy is an

actual one.

More recently, in Mid-A mcricarn Fire & Carualty Ca v. Hazsley, 113 Ohio St.3d 133;

2007-Ohio-1248, this Cour-t specitically determined that an nlsurance company lacked

standing to file a declaratory judgment action to determine the rights ofthe parties under

its contract unless a present and real justiciable controversy existed. Mid-A rrrwiarnFire&

Casualty Co v Hatyley, 113 Ohio St .'Id 133; 2007-Ohio-1248 at 136; ¶¶8-9. Therein, this

Court reaffi'rmed its prior decisions that a declaratoiy judgment action's purpose is to

determine "uncertain or disputed obligations quicklyand conclusively, and to achieve that

end, the declaratory judgment statutes are to be construed liberally." Id at 136, ¶8 citing

Ohio Frmo-s Indann. Ca v Chama (1959), 170 Ohio St. 209, 213. Certainly, this

requirement applies equally to the insured as well as the insurer. That is an insured must

also be obligated to meet the same standing burden.

This Court repeatedly and consistently reaffirmed the long standing tradition that

courts are barred from rendering advisory opiuions. A court's declaration should only be

issued if the order• 'would decide "an actual controversy, the resolution of which will

confer certain rights or status upon the litigants." Hccrsley„ supra at 136,119 citing Carm v

Cwrm (1988), 40 Ohio St.3d 75, 79. "[T]he danger or dilemma of the plaintiff must be

present, not contingent on the happening of hypothetical fiiture events * * *and the threat

to his position must be actual and genuine and not merely possible or remote." Id citing

14



LezgreFcr Pfesevcrtiwz GfCivil Ri&s v. Cincirryiati (1940), 64 Ohio App. 195, 197 quotnig

Ba-&ca7a; Declaratory Judgments (1934) 40.

Therefore, following Hczley, and consistent with this Court's prior decisions, a

plaintiff lacks standing where there is no present danger or dilemma; a claim is contingent

on the happening of a hypothetical future event and where the threat to plaintiffs

position is remote. Kincaid's class action complaint here exemplifies each of these

elements. There is no present danger or dilemma facing Kincaid. He has neither

submitted nor requested that Erie pay any actual expenses he allegedly incurred while

represented during his 20031itigation. Should Kincaid ever decide to submit a claim for

those alleged expenses or costs, and provided Erie denied coverage for those expenses,

then and only then, would Kincaid have a present danger or dilemma. Indeed, until those

future hypothetical events occur, there is simplyno justiciable controversy to be litigated.

C. Kincaid Is N ot Permitted To Rely Upon Ohio's Administrative
Code § 3901-1-54(E)(1), Ohio UnfairClaims Practices, to Cune
The Standing Defect.

1. The Code and Ohio Law Prohibits Its Utilization As the
Basis For Constitutional Standing Since It Expnessly
Pmhibits APrivate Right of Action.

Kincaid, throughout the Trial Court and Appellate proceedings, has thus far

attempted to argue that OAC §3901-1-54(E)(l) in son-ie way bolsters his standingto assert

either his breach of contract or bad faith causes of action. Because Ohio's Administrative

15



Code does not create a private right of action and explicitly states that it shall not be used

to even imply a cause of action, Kincaid's arguments must be rejected.

Ohio Lawhas consistentlyheld that Ohio's Adrninistrative Code does not provide

for private rights of action. See, e.g. FurN u StateFarmMut., 128 Ohio App.3d 607, 616-

617(6th Dist., 1998), Stradi u LVes^jidd Ins Co., 33 Ohio App.3d 336 (9th Dist. 1986);

Elnut v PrivateLifelns. Co., 77 Ohio App.3d 529 (lst Dist. 1991); Prza-v. Dylcm, 2008-

,fith v. Budcc^ UnimIns Ca,1987 Ohio App. LEXIS 8971, 10th.Ohio-1178 (7th Dist.); Grif

Dist. No. 86AP-1063 (Sept. 29,1987); Kimplv DcdryfarrnL easing,1987 Ohio App. LEXIS

5476, 6th Dist. No.WMS-86-8 (Jan. 9, 1987); Orra v. OhioFcni^ Plan, 1988 Ohio App.

LEXI S] 102, 6th Dist. No. L-87-233 (March 31, 1988); and L ia(avcnu CNA Tns. Ca, 1999

Ohio App. LEXiS 2137, 1'` Dist. No. C-980736 (May 14, 1999).

Moreover, the Code specitlcally limits its application and bars its use as a vehicle to

obtain standing in the courts:

Nothing in this rule shall be construed to create or imply a^rivate cause
of action for violation of this rule.

See, OAC §3901-1-54(B) (emphasis added).

Since the Ohio case law as well as the Code itself rejects the notion of a private

cause of action and in fact bars same, Kincaid camioi rely on the Code as amechanism to

create or meet his constitutional standing requirement.
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2. The Code Does Not Require An Insurer to Inform Its
Insureds of Potential Coverage Claims Before A Claim
Has Been Presented.

Kincaid will also attempt to contend that OAC §3901-1-54(E)(1) affirmatively

requires an insurer to identify and inform its insureds of potential coverage claims they

may have under an insurance policy. As set forth, OAC §3901-1-54(E)(1) provides:

An insurer shall fully disclose to first party claimants all pei-tinent benefits,
coverages or other provisions of an insurance contract under which a claim
is presented.

An insurer's obligation to disclose the terms o Einsurance coverage is fully satisfied

when the insurer supplies its insLired with a copy of the insurance contract. OlrioFarmyys'

Ins. Co v. Tafino(1924), 111 Ohio St. 274, 278; OhioFeome:s'Ins. Ca v. Titus (1910), 82

Ohio St. 161, 171. There is no duty on the insurer to inform a claimant of potential

benefits under a policy. 17 Cceich cn Inszrrcnue3`d, §238.24 (2000). Rather, an insured has a

duty to examine the coverage provided to him and is charged with ]alowledge of the

contents of his own insurance policy. See Fryv. LValtc-rs & Pcxk Agzircy, 141 Ohio App.3d

303, 312 (6`' Dist. 2001). See also, 13 Couchcn Inswr^ance3'a, §186.1 (2007).

There is no claim in this matter that Erie failed to provide Kincaid with a copy of

his insurance contract. Instead, Kincaid ignores his own obligation to read his insurance

contract. This is as troubling and disingenuous as his filing a class action complaint

seeking coverage before he even asks his insUn•er to review his alleged coverage claim.

17



lt is notable that the Superior Court of New Jersey declined to adopt Kincaid's

theories in L;dwen°dyv PrudozticilPrcp. & Cas Ca, 814 A. 2d 1115, 357 N.J. Super. 196 (N.J.

App. 2003), ce2. doiia1822 A.2d 608 (2003), discussed infra New Jersey's Administrative

Code §11:2-17.5, is the same as the Ohio Administrative Code §3901-1-54(E)(1) upon

which Kincaid bases his claini for standing. It states:

[n]o insurer shall fail to fully disclose to first party claimants aIl pertinent
benefits, coverages or other provisions of an insurance policy or insurance
contract under which a claim is presented.

Despite this code provision, the New Jersey Superior Court concluded that ml

instn•ance company's duty of disclosure and good faith does not obligate the insurer to

affirmatively do anything more than provide its insured with a copy of the insurance

contract:

hlsurance companies have an obligation to supply insureds with a copy of
their policy. However, we have been cited no authority for the
pmposition that a duty exists to malie the insured aware of specific
provisions afterthe policy has been received.

:^•x, :kx^

Here, there is no claim of fraud or misrepresentation on defendant's part.
Moreover, the Compensation Provisions are hardly ambiguous; they alert
the insured in clear and certain terms of their entitlement to reimbursement.
ln the cincumstances defendants" failure to • ►lert plaintiffs to
reimbur,ementbenefits can han:llybe deemed a breach ofan implied
covenant of good faith and fair dealing.

Id at 1120 (Ititernal citations omitted)(Emphasis added).
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3. Under OAC §3901-1-54(E)(1), A Party Must Make A
Claim Before Any Duty Arises.

OAC §3901-1-54(E)(1) specific language states that the dutyto disclose applies to

"claimants":

An insurer shall fully disclose to first party claimants all pertinent benefits,
coverages or other provisions of an insurance contract under which a. claim
is presented.

A"fust party claimant," is defmed as:

any individual ... asserting a riglrt to payment under an insurance policy or
insurance contract arising out of the occurrence of the contingency or loss
covered by the policy or contract.

OAC §3901-1-54(C)(8).

"I'he Code then sets forth a procedure for the claimant to assert the right to

payment. It requires the "claimant" to submit a "properly executed proof(s) of loss"

which is defined as "a document from the claimant that provides sufficient information

from which the insurer can determine the existence and the amoulit of the claiin." OAC

§3901-1-54(G)(1) Thereafter, the insurer would have twenty-one (21) days to "decide

whether to accept or deny such claim(s)." Id. The procedure is noteworthy because it

provides the insurer the opportunity to review the claimant's coverage request,

presumably before litigation would be initiated. Any other reading would make these

Code sections and its procedure superfluous.
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Ed.rnds v Pn,dc-vitial Pr°qxYry cuul Cas. Ca, suprq is lilcewise persuasive on this final

point. The Eclwrrd.'s Court held that the duty to reimburse litigation expenses under an

insurance policy "clearly presupposes a request or a demand for payment and the

presentation of facts supporting the claim before the insurers have a duty to reimburse".

The Ecl"zls cout-C reacl7ed this conclusion even though New Jersey has the same

requirements in its insurance regulations for first party coverage claims as those contaiiled

in OAC §3901-1-54(E)(1). lt bears repeating that New Jersey's Administrative Code

§11:2-17.5, like Ohio Administrative Code §3901-1-54(E)(1), based on RegLilation 5(a) of

the National Association of Insurance Commissions Model Unfair Property/ Casualty

Claims Settlement Practices. N.J.A.C. §11:2-17.5 states that

no insurer shall fail to fully disclose to flrst party claitnants all pertinent
benefits, coverages or other provisions of an insurance policy or insurance
contract under which a claim is presented.

This language, which imposes the satiie obligation as OAC §3901-1-54(E)(1), did

not prevent the Echtir.ods court from upholding iudg.ment on the pleadin^s 41favor ofthe

insurance company based on the fact that the insured had "chosen not to make any claim

for reimbrrsement under the policy" prior to filing suit. 814 A.2d at ] 120-21. Cf.'Pasta-

v. StateFcm Mut. A uto. lns. Co, 487 F.3d 1042, 1044 (7`" Cir. 2007) ("there is nothing in

the policy to suggest that upon receipt of a claim seeking reimbursement of one cost ...

the insurer must determine and inform the insured of any additional entitlenient that the
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policy might confer on her, just in case its customers don't bother to read their insurance

policies when they file claims under thenl").

Accordingly, under Ohio's Administrative Code upon which Kincaid relies, when

the Code is read as a whole, the person for whom the insurer owes a dLdy is the person

who submits a claim, with appropriate documentation, asserting a. right to payment under

the insurance contract. In other words, the Code's duty is expressly limited to individuals

who have sought payment. It logically follows that there is no duty owed until such

claim has been asserted.

CON CLU SION

Ohio Law does not support the filing of a bad faith or breach of contract action

where the litigant has neither demanded perfortnance under the contract nor submitted an

insurance clainl under the contract. Indeed, Lmder these circumstances, which cazmot be

clisputed here, neither Kincaid nor any other similarly situated litigant has been actually

injured.

Frankly, following this Cour-t's decision in Mid-Arna°iarn Fire & Casualty Co v.

FIc-rzslev, 113 Ohio St.3d 133; 2007-Ohio-1248 and consistent with this Court's prior

decisions, a plaintiff lacks standing where there is no present danger or dileinma; a claim is

contingent on the happening of a hypothetical future event and where the threat to

plaintiffs position is remote. Kincaid's class action complaint here exemplifies each of
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these elements. There is no present danger or dilemtna facing Kincaid. Therefore, Kincaid

and like individuals lack the requisite legal standing.
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LAILILY A. JC7NES, J.:

I?isintiff-apt>ellant, Don Fsincaid, Jr. ("Kincaid"), appeals the judgrnent of

the trial court granting defendat t aphellee's, .Fi ie Insttrance Company's

tnotion for judgment on the pleaclings. Finding some iYzerit to the appeal, we

affirm in part and t-everse in part.

In 2005, liincaid was involved in ait accident in which his car struck a

hicyc3ist- Erie, .Kincaid's insurance agency, provided for his defeiise whon the

injured party filed suit. The parties eventually settlcad the lawsuit.

I'n 2008, Kincaid filed.z class action lawstLii: against Erie, allegingthat: the

insurer failed to reimburse lzi.m for expenses dtzc und.er his insurance policy.

Kincaid, alleged that he incurred expenses, such as copy charges, postage,

transportation, parking co;;t;s, and missed tirne.fi•om'caork, at the reque5t of Erie

andJos• the attorneys hir.ed by Erie to represent liim. Kincaid sought class

certification with respect to all of Exi.e's insureds that were insured since

February 1993 wlxo were covered under similar policies and entitled to such

payments. Kincaid alleged claitns for breach of contract, bad faith, and breach

of the covenant of good faith and fair dealing, unjust enrichment, and sought

declarator.y relief.

Frie filedboth an answer and anienciezd_ answer to the comphaiit. Eric theii

Iil.ed a motion for judgment on the pleadings pursuant to Civ.R. 12((,), whit:li
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Kinc:aid opposed. In its motion for judgmont: on the pleadinris, .L rie argued it had

no affirmative du.ty to notify its insr.irects that they would he entitled to

roimb ursement fox° expenses, thatproposed class members neverfi]ed chti.ms with

Erie requestiugpuynien.t fixr their expenses, and that Kincaid lxas no standing to

sue P rie because lac never provided any proof for loss or request for

reimburse.rnerxt. In addition to Kincaid filing his niotion opposing the insurer's

motaosi forr judgment or-L the pleadinga, he also moved to supplement asiy

deficiencies in his eorriplaint.

At issue is the portion of the insuranee policy covering "Liability

Protection." IJnder the su6sectiont:itled "Addi.tioxaal Paynzents," the policy states,

in pertinent part:

"We will iu al.o the followingpayments in addition to the limit ofp rot.ection:

«* * F

"5. Ilr:asoT^a ble expezises aaayone we protect may iric^x.r at our request
to help us investigate or deferul u c:laim or suit. This incJ.adcas up to
$100 a day for actual loss of earnings."

`11Lo trial coirrt granted Erie's motion, without opinion, and disniissed the

case.

Kincaid now appeals, raising two assignments of error for our review. In

his first assigmnent of errror, Kincaid argues that the trial court erred. in

dismissing the case. Iyi the second assign.ment of c;rror, Kinaaict argues that the

trial co=_irt erred if-, den5>int,r his motion to file an amended conxplaint..
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Motion for Judgnlent on,_the_I'le_adi

Civ..R. :12(C) provides that "[a]fter the pleadings € re dosed but within sueh

tiv,ies as not to delay the trial, any party may move for jnclgmeiit on the

pleadin gs."

We review de i7.ovo the common pleas court's decisio:n to grant jtiidgment: on

the pleadings. :(horeaas ?.). Byro'-.Renraett, Cuyahogra 1^1..1)p. No. 79930, 2001-Ohio-

4160, ciaizig Drozecle u. 1.aLvye.rs Titte In,s. C'o. (2000), 140 Ohi.o App.3d 816, 820,

719 N.Iil.2d 77d. LTnd.er Civ.h. 12(C), "disxnissal is appropriate where a eotrrt (1)

construes the naaterial allegations in the complaint, Fv,itli a.i] reasonable

inferenees to be drawn therefroin, in favor of the nonmoving party as true, and

(2) finds beyond. doxEbt, that the plainti#x could prove no set of facts in sapport; of

his claim that would entitle him to x•elief.` State ex rel. Midwest I'ride IV Inc. o.

Porctioz4s, 75 Ohio St.3d 565, 1996-Ohio-459, 669, N.E.2d 931. Thtis, the granting

of a jtrdg.ment on. the pleadixigs is only appropriate vvlaere the plaiutiff has fai.led

to allege a set of facts which, if true, would establish the defendant's liability.

[Vcxtters a. ^i:rst IVatl.l3ank o/'Newark (1982), 69 Ohio St.2d 677, 433 IN.1+,.2d 608;

Sieiraientkowski v. S'ta.te Fc^rrn Ins. Co., Cuyahoga !1.pp. No. 85323, 2005-{)hio-

229 5.

7'he grantizxg of zF Civ.R.. 12(C) motion r.•equires the court to deterinine that

the movant is entitled to judgment as a matter of law and may only be granted

When no uiates-ial factual issues exist. Id.; Rternsidn v. .Leirn.bcrch (1997.), 71 Oliio

uL'01689 NW575



App.3d 399, 594 N.1+.,.2d 60. Tie determination of a iuotion for judgmont on the

pleacliizgs is linii.ted solely to th(, allegations in tlie pleadings and any writings

attached to the pleadings. hetersorr. v. Ieodosio (1973), 34 Ohio St.2d 161, .165,

297 AI.I0^.2d 113.

Count 1: Breach of Co ii:Y fact

Ir Count I of his class action complaint, Kincaid alleges that he and othey..

puq)orted class members entered int.o a standard f'orrn motor vehicle i.nsurance

policy with h;rie that required Erie to reirnburse theixa for lo;s af earnings and

travel-related expenses di.ce to ai.:tendance at conferencses, depositions,

arbitrations, mediations, hcarings or trial at t.l.e insurer's request. Kincaid and

the purported (la.ss members allege that, Erie breacl2ed the terms of the standard

policy contracts by failing in its alleged promise to reimburse them for their

expenses.

Erie responds that Iiinc.aid failed to state a cogia:izable claim for relaef

because he did not provide proper notice to the company of his alleged expenses

and has not shown that he had actually iacurred.any expenses as a result of

Eric's representation of hizi) in the lawsuit. Therefore, Erie claims, its duty to

perfcxrin was never triggered. Erie does not disput.e that it owes its insiueds any

expenses they incur at il;s request; instead, the insurer asserts that it wucs never

properly notified of the expenses because the purported class members never

VP1=;36 8 `3 ^ri 10 5 7 6



inade a demand fo.r payment. Because it was not notified, Erie asserts, khe

purported class membexs have rio viable claim.

ICineaid states in his complaini: and appellate brief that all duties imposed

by the insurance policy were fully satisfied by both him and the purported class

iiexubers.

'S`o state a claiiYi for breach of contract under Ohio law, Kincaid must

est.ablish: (1) the existence of a contract; (2) performance by tlxu plainl:iff; (3)

breaeh by the defendatat; and (4) damage or loss to the plaintiff. Jai-iapan, u.

Hanna, 173 Ohio,App.3d 284, 2007-Ohio-5081, 878 ttiI.E.2iI 66. Irincaid alleges

that Erie entered int.o insurance contracts with him and menxhers of theputntive

class, whicl obligatect the c:ornpanies to pay hiin and others purported to be

similarly situated for Iost earn.ings, tr<i.vel-related eepenssas, and other "rela(:ed

expenses" inc:urred by the in.strreds.

Our court reces. tly reversed the trial court's disznissal of a caso aimilar to

tbe i:ase at bar. Sce G'ccllo u. Westfield Na.tl. Irts. Co., Cuyahoga App. No. 89193,

2009-Ohi.o-1494. In Galto, the named insurance companies filed a motion to

dismiss pursuantto Ci.v.R. 12(13)(6) for failure to state a claim upon which relief

could be granted. We found that the trial court erred in dismissing the in:.ured':a

breach of conf;ract claim because Gallo had provided the companies with fair

notice of her claiin and the grounds upon whioh it rested; therefore, she sat.istiod

tbe liberal notice pleadinR requirement:s set forth in CSv.R. 8.

Uq 1:1i6st3 ^(i ` 5 7 7
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In Ifrrvouro:s v. Allstate Iras. Co. (N.U. Ohio 2008), No. 1:08 CV 571, a

fede,ral district court decision cited to in Gcxllo, the district court fouild that an

insured satisfied the liberal notice pler.a.ding requirements set fo-rth in li'ed.Giv.R.

8 Gvhen the insured provided the insurance company with notice of his claim and

the grounds upon which it rested. In Kq,voaarczs, the insurers argued tlutt the

pltiintiff's• £ailed to comply with the aiotice provisic}ns by failing to properly notify

I;he companies of their texpenses and thus failed to coni_ply with conditions

prec:edarit, to the contracts. The court held that. :rncler Iaed.civ.R. 9 (c), the

plainti.ff s' general aver.ment thal: all conditions preced.ent have beesi satisfied was

sufficient at an early stage of the litigation. Id.; sec, also, Johnson v. Geico (S.D.

Fla. 2008), No. 08-80740-CIV-MARRA.

In both CTrsGlo and Kccvozcras, the courts dismissed the complaints under

Civ.It,.72(13)(6). l.n reviewing whethex a inot.ion to dismiss under Civ.R. 12(I-t)(6)

should be granted, the cou.rt accepts as t.x•ue all factual allegations in the

complaint and cannot resort to evidence outside the complaint to support the

dismissal. Mitchell v. Lawson 11/fiCh_ G"o. (1988), 40 Oliio St.3d 190, I92, 582

N.E.2ci 753; Itcahrzbzfflett v. SGra)a¢iti (1995), 7S t)hio St.3d 666, 667, 1995-Ohio-

29t3, 653 N.h.2d 1186. It inust appearbeyond «oubi; that the plain,:if:i can prove

no set of facts entitling him orhert.o relief, hcail v. Plaia^, Deal+zrPuhGiski.ng G`o.,

72 Ohio St.3d 279, 1995-Uhio-187, 649 N.P.2d 182.
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11. Giv.R. 12(C) inotioix for judp;ment on th.e pleadings has beeal

characterized as a belated f7iv..[t. 7.2(A)(6) motion, dt^d the same de novo standard

of review is applied to both motions_ Gnwloshi rz hlille- Brez.oingy Co. (1994), 96

Ohio App.3d 160, 163, 644 N.E.2d 731. IInJ.ilcc: a court's review of a motion to

dismiss pursuant to Civ.R. 12(I3)(6), w} eu reviewinb a rnotiun for judgment on

the pleadings, a cour t may 1ook. to botlx tiarties' pleadinns, but nrust construe the

evidezice in a light r7tost favorable to the non-moving party. Thus, wfren

reviev.ring a. Civ.R,_ 12(C) motion, the trial court's inquiry is broadoned to include

consideration of the material allegations in the defendant's pleadings, but the

oourt is still restricted fronn consideration ofevidentiary m.aterials. See (.;oncr,tat,

v. Jo3tnson. ( 1964), 1 Oliio f1pp.2d 133, 135, 201 N.Aa.2d 100. Similar to a review

of a Uiv at. 12(B)(6) motion, t:lle trial court T.nust accept material allegations in the

plcadings and kill reasonable inferences as true. C3a,r.oloski at 163.

When the language in a aontrfa.ct is reasoxrably susceptible to more than oxte

interpretation, the meaning of the ambiguous language is a question of faet.

TralanrZ Refuse Irattsfer Co. v. T3rot.oni,n,g-Ferris In.dustries of Oltio, Inc. (1984), 15

Obio St_Sd 321, 4,74 N. EJ.2d 2'71.. If no asnlriguity exiet:^, however, the terms of the

con;:ract m.nst sirnpl_q be applied wit.hout re.sorting to methods of coms; ruction and

interpretation. Buckeye Check Ccr.shin.b, Ine, u. Madison, Cuyahoga App, No.

90861, 2008-U}rio-5124. Tlre f)hio Sopreme Oo3rrt has held that if a conl:rzict is

,",,:% r ^^^I 'm, Cth7q



clear and unamhiguou:;, then its inte.rt,retati,on is a nz.atter of law and there is no

issue o€fact to be determined and a court cannot in effect create a ziew contract

by finding an intent not expres5ed in tbe clear lariguage enployed by the parties_

fd., citing fldexarzder v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 241, 374

N.E2d 146.

.In this c.ase, Kincaid alleged in his complaint that he incurred expenses at

ET:ie's rerfuest because he was reqt.ured to attend a deposition and missed time

from work. 111a fEtr-ther averred that he met all conditions precedent to Rrie's

paymaixt obhgac.ions. Erie responds thai; 1{ix caid failed to provide notice as

required by the insurance policy. Our review of the insurance policy, which was

attached to la.incaid's complaint, shows no requirement tliat Kincaid notify Erie

in any particuhar way or within a c.ertain time frame to recover incurred

expenses, tiVhile-, it may Neeni i3l.ogica.l that an insurer is required to pay f'or

espenses thert the insured n.evex notified the compaiiy about, we ax•e required to

interpret the contract as written an.d we find no notice recftiirement in the

insurance policy in regard to additional pa'ynnen:ts. Simply put, the term5 of the

contract are plain and unambiguous; there is no not.ice t•ocfuiremontfor additional

payments iunder the policy.' Nioreovcr, it is well settled that in the insurance

We fincl that it is prentature to discuss whether Grie had an afi7rinative duty
to tell instuers about t:ho "additional paymeTot,3" benefit.

68:' (>GW380
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c<3ntext, ambiguities are construed in favor of'the insured. 1-:'esefic(.d .Ib2s. Co. V.

Galcxtis, 100 Ohio St.3d 216, 224, 2003-Ohio-5$49, 797 N.E.2d 1256.

e

Eric also argues that there is no allegation that Kincaid incurred any

ses. We disagree and find tliat the complaint properly alleges a loss;

whett.ter Tii.ncaid is deternnined to have actirrllly iYScurred expenses is a question

of material fact }aest doterr.nined through discovery.

Therefore, in construing the facts in a light, most favoratzle to Kir caid and

other purported class members, the tsial court erred in disznissing his breach of'

contract claim.

('otiiii_ II: Bad Faith and Breachof the Covenant of Good Miith aaid Fair Dealina

Under Ol io 1.,aH=, because a fiduciary relationshih exists in thc cc ntext of

izxsurarLce contracts, the insurer, has a cic.zty to act in good faith in handling the

claizsis of the insured. Gallo, citing Tloskr:ns v, Aetn,a Li:fe fns. Co. (1883), 6 Ohio

St.3d 272, 27,P^, 452 N.E^.2d.131.5. Therefore, insu3•eds lnay pursua a had fait.h tort

claim against thei.r isseurers. Id.

Eric asse:rts that .Kic7caid'r: claian faiJ.s becauae he did not a1lege that the

cos-5pc3.nies ever receisred a reqnest for reiinb'ursement frons him or the putative

cla.ss znemhers- Sucli a request, hrie <arg.!es, is a necessary prerequisite to it

being held liahle for a cla ini of a bad £aith refusttl to reinibt.u'se.

1.:t^8 9
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Ba.sed on the san e reasoning a.s Couni. I, we find that Kincaid's averrni.ent

that he fulfil7ed all cosxditions preced.entis sufficient at this stage of'the 3itigation.

Ac;cordingly, the trial court erred in diaxnissing Kincaid's count for bad faith and

bre-,iclx of covonant of goo(i faith and fair dealing.

Con)-tt IT1:Uniust Ecuichment/Clitantunr Meruit

In Ohio, unjust enrichment occurs whexz a person "has and retains mone,y

or benefits which in justice and equity belong to anotlier;" Jo3inson v, Microsoft

Corzr., 106 Ohio St.3d 278, 286, 2()05-Chio-4985, 834 N_I!a.2d 791: ltestitution is

available t.ts a renxedy for unjust enrichment when the following factors are

established: (1) a besrefii; is conferred by a plaintiff on a,defendaxrt; (2) the

defendanG kn.owa abont the benefit; and (3) the defendant retains the benefit

under circumstances where it is xrxx,jusC to do so c^ ithout paymesit. 7lrzin.hdetors v.

R.G. Bcrry Corp. (1984), 7.2 Ohio St.3d 179, 183, 465 N.E.2d7.298.

Unjtrst en.richme.nt operates in the rzhsc>.nce of an express contraci; or a

contract impliect in fact t:o hrevent a party from retaini.ng mo.ney or benefits that

in jnstice and equity belong to another. F ct l, Ctr. Co. v. Ih Goorlrr+.txra, Inc.,

Cuyahoba App. No, 83503, 2004-0hzo-585$, citing Universi.ty Ilosps: of Cleoe7,car.d,

In.c. u. Lynch, 96 Ohio St.3d 118, 130, 2002-(3Mo-3748, 772 N.E.2d 7.05.

Importantly, unjust enrichment cannot exi.st where there is a valid and

enforceable written contract. Id.
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As Kincaid concedes in his notice of supplernental authorit,y- filed with this

court, no party disputes the existence of an underlying insurance cor)tract

t;over-ningtho issucs in this case. I.t is the enforceability ofthe provisions of the

standard form coni;ract that are at issue in this case. Kincaid furCher concedes

that, Oluo law precludes a claim for unjust enrichment; tb.us, t.he f,rirll eourt's

decision to dismiss this count is affirmed. See t'xallo ancll^auor. ras.

Count IV: D^c_l,ar^tur^helief

In Iiac oar,ras, the court found that the insureds' clainr for declaratory relief

was in reality a claim for relief and not a cause of action; therefore, the eourt

could only consider the request for relief 'sf'' the ins[rreds prevail on their

9ubstaritive claims. See Gallo.

In Gallo, the court found that, aside fronr a few exceptions, a court errs .in

disrnissing a roquestfor declaratory relief in the complaint atthe pleza.dings stage,

especially whe31 it is unclear whether the plaintiff would p:revai.l on her claims.

See, also, R.C. 2721.07. We agree with the courts' reasoning in these two cases,

and find that the trial court. ;11so erred in disnrissing this count.

Accordingly, the Crut assignment of error is sustained as it relates to

Cocrnts 1, -[T, and I.V of the coanplaint and affir.med as to count III.

Tn tlre second assignment, of error, Kincaicl art;nes th.at the trial courf.

al>used its discretion in denying hirn an opportunity to arnend Ixis complaint to

^^f}41i?V ^^^UcJJ1J.3
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correct the pleading defi.cienc,ies identified by the court. The ccnart never stated

what, if any, specific pleadi.ne deficiencies it fouiid because the court dismisscd

the casc witliout. opinion. Nevertheless, we nee.d not consider whether the couxt

abused its discretion; based on the disposition of tbe first assignment of error, we

find the second assigned error now moot..

7'lierefore, t.he second assignYiient of error i.t; overruled.

Accordingly, judgment is affirm-ed in part atyd reversed in part.

It is ordered that appellant asld appellee spli.t the costs here.in Caxed.

't'he court finds there were reasonable grounds for this appeal.

It is ordered that a special inandate be sent to said court to carry this

judgment into execution.

A cerl.ified copy of this entry shal.l constitute the mandate purszea.nt to Rule

27 of'the {.Lnles of Appellate Procedure.

MARY J. BOYLE, P .J-, and
Jt1MI;S J. SWEENEY, J., CONCUR
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