IN THE SUPREME COURT OF OHIO

Countrywide Home Loans, Inc.,
Appellee,

V8.

Robert E. Montgomery, et al.,

Appellant.

’a T I A

On Appeal from the Lucas County Court
of Appeals, Sixth Appellate District

Court of Appeals Case No: L-09-1169

MEMORANDUM IN SUPPORT OF JURISDICTION QF
APPELLANT ROBERT E. MONTGOMERY

Jenclda E. Witcher (0064490)
1900 Monroe Street, Suite 111
Toledo, Ohio 43604-6781
Telephone: (419) 243-9873
Facsimile: (419) 243-9917
E-mail: witcherlaw(@bex.net
Counsel for Appellant

Robert E. Montgomery

Eric T. Deighton (0071456)

Carlisle, McNellie, Rini, Kramer & Ulrich Co., L.P.A.,

24755 Chagrin Blvd., Suite 200
Cleveland, Ohio 44122
Telephone: (216) 360-7200
Facsimile: (216) 360-7210

E-mail: edeighton{@carlisle-law.com

:
i
Tf\‘
E

T S R

L 6 T TS

$05

Counsel for Appellee, Countrywide Home Loans, Inc.



TABLE OF CONTENTS

EXPLANATION OF WHY THIS IS A CASE O PUBLIC OR Page 3
FJENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION

STATEMENT OF THE CASE AND FACTS Page 7
ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW Page 9
L The Plaintiff/ Appellee {ailed to prove that it was

the holder of the note at the time that the Complaint was filed

il The Plaintifi/Appellee failed to prove that it was the
real party in interest at the time that the Complaint was filed

CONCLUSION Page 12
PROOF OF SERVICE Page 14
APPENDIX Page 15

Exhibit A - Judgment Entry of the Sixth District Court of Appeals
Exhibit B - Mortgage

Exhibit C - Note

Ixhibit D - Assignment



EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case concerns a foreclosure action brought by Countrywide Ilome Loans, Inc.
against Robert E. Montgomery on March 19, 2008. The action was based on a mortgage and
note execuied by Montgomery on February 11, 2004, to Keybank, N.A., the original lender.
Summary judgment was granted to Countrywide on or about March 2, 2009, and a Motion to
Vacate Summary Judgment for Lack of Subject Matter Jurisdiction was filed on March 27, 2009.
The motion was denied on May 19, 2009, and an appeal was taken on June 18, 2009. The Sixth
District Court of Appeals affirmed the trial court decision on February 26, 2010. See Attached
Exhibit A.

This cause presents two ctitical issucs for debtor property owners when an alleged
creditor is seeking to foreclose on home loans in Ohio: (1) When the Plainiiff is not the real party
in interest, because they are not the holder of the Note and the Mortgage, the trial court 1s under a
duty to dismiss the casc on the basis that the Plaintiff lacks standing at the time the suit is filed;
(2) a trial court errs when it grants summary judgment to a Plaintiff in a foreclosure action when
the Plaintiff lacks standing to prosecute the suit on the legal basis that they are not the real party
in interest; hence any resulting judgment is void ab initio due to the court’s lack of subject matter
jurisdiction. A plaintiff who is not the real party in interest is unable to invoke the court’s
jurisdiction due to their lack of standing.

In this case, the Court of Appeals failed to find that the real party in interest was not
Countrywide Home Loans, Inc., but some other entity, since Countrywide failed to prove that it

owned not only the mortgage, but also the promissory note, a matter overlooked by the Court of



Appeals. Its decision was in contradiction to the authoritics cited in the Appellate Brief, and was

contrary to holdings in the I** Appellate District, Wells Fargo et al., v. Gloria Byrd, et al. (2008),

178 Ohio App. 3d 285, 2008 Ohio 4603; and 8™ Appellate District, Wells Fargo Bank N.A. v.

Oties Jordan, et al., (2009), 2009 Ohic 1092; 2009 Ohio App. Lexis 881; and Flagstar Bank, FSB

v. Moore, 2010-Ohio-3735; as well as several Federal Court decisions, Deutsche Bank National

Trust Co. v. Steele (S.D. Ohio, Jan.8, 2008, 2008 U.8. Dist. Lexis 4937; In re Foreclosure Cases

(N.D. Ohio 2007}, 2007 U.S. Dist. Lexis 84011, and In re Foreclosure Cases, (5.1). Ohio 2007),

521 F. Supp.2d 650, wherein foreclosure cases brought when the plaintiff lacks standing have
been dismissed withoul prejudice.

In order for a creditor to foreclose, they must demonstrate that at the time of filing the
complaint, they owned not only the mortgage, but the note also, and failing which, they lack
standing to invoke the court’s jurisdiction. The decision of the Court of Appeals herein stands to
threaten the security of the property rights of citizens of Ohio by permitiing alleged creditor(s)
to foreclose on properties wherein they have no legal right to do so. Such a decision has
repercussions and implications that continue to encourage alleged creditors without valid
ownership of the notes or status as holders of the notes and mortgages, to obtain foreclosure
judgments. These alleged creditors gain an advantage through the Ohio judicial system, and
even though their documentation does not show proper standing under the Constitution to
enforce the notes, their maneuvers violate the debtors rights to fairness, notice, and duc process.

Importantly, a promissory note is a negotiable instrument, which provides the person
eniitied to enforce the note the right to payment of the obligation it represents. Furthermore, a

person entitled to enforce a noie is a person who according to Ohio Revised Code $1303.31(A);



U.C. €. §3-301 (2002), falls into one of three categories. One such category is when the person
is a holder of the note, and under Qhio Revised Code §1301. 01, a person includes an individual
or organization. A note may be endorsed by an allonge, which is a paper affixed to the
instrument, which then becomes a part of the instrument. Once a note is endorsed, its negotiation
is complete upon transfer of possession. However, possession alone in the State of Ohio does not
establish that the party in possession of a note is entitled to receive payments under it. As stated,
under Ohio law, the right to enforce a note cannot be assigned; insiead, the note must be
negoliaied in accordance with Ohio’s version of the Uniform Commercial Code. An aitempt to
assign a note creates a claim to ownership, but does not transfer the right to enforce the note.

Ohio Revised Code $1301.01 et seq. and U.C.C. Article 3. All American Finance Co., et al.

v. Pugh Shows, Inc., et al., (1987), 30 Ohio St. 3d 130.

As the mortgage (attached as Exhibit B) documentation herein reveals, Mortgage
Electronic Registration System (herein after referred to as “MERS”) was named as nominee, for
KeyBank National Association, and was designated as the mortgagee on February 11, 2004. The
promissory note, {(attached as Exhibit C) was also executed on February 11, 2004, but was
endorsed to Countrywide Document Custody Services, a division of Treasury Bank, N.A. on
February 23, 2004. No assignment to MERS of the note is ever evidenced in the case below.
Therefore MERS did not have ownership of the note to assign any interest or ownership to the
plaintiff, Countrywide Home Loans, Inc..

Counirywide Home Loans, Inc. never filed a recorded assignment below evidencing
legal ownership in the mortgage and note when it filed suit on March 19, 2008. A purported

assignment of the mortgage which was allegedly signed on March 14, 2008 (a stamped date



which could have been put on weeks after March 14, 2008) was not filed in the action below
until on or about April 13, 2009. See Exhibit D attached. The purported assignment was not
recorded in Lucas County until April 16, 2008. As the morigage follows the note, the assignment
from MERS is invalid to transfer the Note, as MERS was never assigned the Note from

Keybank N.A., or Countrywide Document Custody Services.

As the law currently stands, an attempt to assign a note, may creale a claim to ownership,
but does not transfer the right to enforce the note, where such an individual or organization is not
the legal holder of the note. The evil created in this case, has been commented upon by Federal
and State courts in Ohio, that in a foreclosure action, the party bringing the suit must show that
they are the holder and owner of both the note and mortgage at the time of filing the complaint.

In its opinion, the Sixth District Court of Appeals did not address the argument that the
Note was held by Countrywide Document Custody Services, not Countrywide Home Loans, Inc..
These two entities are different, and are not one and the same company. Countrywide Home
Loans, Inc. cventually filed an assignment wherein MERS attempted to assign the mortgage and
note to them, but MURS did not have any legal interest in the note to assign. Therefore, it was
error to affirm the judgment of the Lucas County Common Pleas Court. The Appeals Court
decision does not determine the valid, legal holder and owner of the Note, and hence, fails to
consider the lack of standing of the Plaintiff. Countrywide Home Loans, Inc. is not entitled to
judgment and has no enforcement rights of the underlying Note. Therefore, this Court should
grant jurisdiction to hear this case and review the erroncous decision of the Sixth District Court

of Appeals in order to protect the rights of citizens of this state pursuant to the 14" amendment.



STATEMENT OF THE CASE AND FACTS

On March 19, 2008, Countrywide Home Loans, Inc., located in the State of Texas, filed a
foreclosure complaint in the Common Pleas Court of Lucas County, against Appelant, Robert E.
Montgomery. On or about March 2, 2009, sammary judgment was granted in favor of the
Plaintift.

Tt is the contention of the Defendant/Appellant that the Plaintiff/Appeliee is not the
correct party legally entitled to bring suit in the action against him, as the Plaintiff7Appellee
Jacked standing o maintain the suit. The ‘Note’ attached to the Complaint as ‘Exhibit A’ does
not reference anywhere in the document or any attachments to the document, the Plaintif’s
name, or MERS’ name, the assignor in this matter. The only names appearing in the Note or any
attachments to the Note are Keybank, N.A. and Countrywide Document Custody Services, a
division of Treasury Bank, N.A.. It appears that MERS, the alleged assignor to Countrywide
Home Loans, Inc., never had any interest, legal or equitable, and was never a holder or owner,
to the Note. No transfer or assignment of the Note to the Plaintiff is evidenced in the Complaint
or in the attached Exhibits in accordance with law as required in Ohio Revised Code § 5301.231,
and the Statute of Frauds, Ohio Revised Code § 1335.04, therefore divesting Countrywide of the
right to bring the foreclosure action.

Furthermore, what is important is that in order for MERS to legally assign and
transfer the interest in the Mortgage and the Note, they must be holder of the Note pursuant to
Ohio Uniform Commercial Code §1301.01 (U.C.C. 1-201). The Qhio Uniform Commercial
Code §1301.01 (T)(1} defines holder as with respect to a negotiable instrument to mean. (@) If

the instrument is payable to bearer, a person who is in possession of the instrument. A holder is



further defined as “a person who is in possession of a document of title or a certificated

instrument...indorsed to him or to his order or to bearer or in blank.” All American Finance

Co.. et al.. v. Pugh Shows, Inc, et al.. (1987), 30 Ohio St. 3d 130. In this case, as stated on the

Note, the holder was cither KeyBank National Association or Countrywide Document Custody
Services, a division of Treasury Bank, N.A.. The entity that is holder of the Note is entitled to
enforce the instrument as defined by Ohio Uniform Commercial Code $1301.31 (U.C.CC. 3-301),
which states, (A) “Person entitled to enforce” an instrument means any of the following persons:
(1) The holder of the instrument. This person whether it be a person or organization must have
the Note, which is a negotiable instrument §7303.03 (U.C.C.3-104), and have it properly
indorsed pursuant to Ohio Uniform Commercial Code §1301.24 (U.C.C. 3-204) and transfer of
such an instrument nust be properly done in accordance with Ohio Uniform Commercial Code
§1303.22 (UC.C. 3-203).

The Plaintiff/Appellee ultimately makes the error of conflating the transfer of a
security instrument with the transfer of the debt it secures. A security instrument e.g. mortgage or
deed of trust follows the debt e.g. promissory note, not the other way round. The mortgage is a
mere incident to the debt and its transfer or assignment does not transfer or assign the debt or the
note, thus the mortgage goes with the note. If the latter is transferred or assigned, the mortgage
automatically goes along with the assignment or transfer, one cannot transfer the beneficial
interest in underlying debt merely by assigning the security instrument. It is axiomatic that any
attempt to assign the mortgage without proper transfer of the debt, will not pass the mortgagee’s
interest to the assignee. To propexly exercise its right to assign the note, it must demonstrate that

it is the holder of the note that has been complied substantially with the various provisions of’



the Ohio Uniform Commercial Code (U.C.C.), as stated above.

Therefore, the trial court should have dismissed the action based on the lack of subject
matter jurisdiction, pursuant to Civ. R. 12(H)(3), which states that “Whenever it appears by
suggestion of the parties, or otherwise, that the court lacks jurisdiction over the subject matter,
the court shall dismiss the action.” Furthermore, due to Plaintitf/ Appellee’s apparent lack of
standing to bring the suit, the Court of Appeals should have reversed the decision of the Trial
Court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

L The Plaintiff/Appellee failed to prove that it was the holder of the note at the time
that the Complaint was filed

[n its decision the Court of Appeals failed to address the fact that the Plaintift/ Appellee
was not the holder of the Note at the time that the Complaint was filed or prove that it was the
legal owner of the Note at the time that the Complaint was filed. For MERS to legally assign and
transler the interest in the Mortgage and the Note, they must be holder of the Note pursuant to
Ohio Uniform Commercial Code §1301.01 (U.C.C. 1-201) and §1301.24 (U.C.C. 3-204). The
transfer of such an instrument (Note) must be properly done in accordénce with Ohio Uniform

Commercial Code §1303.22 (U.C.C. 3-203), All_American Finance Co., et al., v. Pugh Shows,

Inc.. et al., (1986) (5" Dist.) 1986 Ohio.App. LEXIS 7439, An assignment of a note must be

negotiated, as it is a negotiable instrument. This was also confirmed in Pheils v. Garber-

Lawrence Publishing Group. Inc., (1993) (6" Dist.) 1993 Ohio.App. Lexis 5914 at [*25-26].

No evidence was presented to establish that the Plaintiff/ Appellee is the legal holder of

the note. The Plaintiff/Appellee seems content to let their argument rest dispostively on their



position that MERS, by the mere language in the mortgage assignment has authority to
transfer the beneficial interest in the underlying debt. The mere ownership or possession of a
note is insufficient to qualify an individual as a ‘holder.” It must be obtained through a process
termed as negotiation, which is defined as ‘the transfer of an instrument in such form that the

transferee becomes a holder’ U.C.C. §3-202¢1). John M. Adams, Jr.. et al v. Madison Reality &

Development, Inc.. et al, (1988), 853 F.2d 163, 1988 U.S. App. Lexis 9951. In the instant matter,

failure to comply with the requirements of the Ohio Uniform Commercial Code and the U.C.C.,
deprived the Plaintiff/ Appellec of legal entitlement as holder of the Note, enforcement of the
Note and standing to file the suit.

IL. The Plaintiff/Appellee failed to prove that it was the real party in interest at the time
that the Complaint was filed

Where a court lacks subject matter jurisdiction, the matter is to be dismissed. The United

States Supreme Court held in Louisville and Nashville RR. Co. v. Mottley (1908), 211 U.S. 149,

29 8.Ct., 42, 53, 1.Ed 126, that if there is a delect in subject matter jurisdiction, it can be
raised at any time, even on appeal and that if the parties fail to point it out, the court is under a
duly to raise the matter. Also, subject malter jurisdiction cannot be conferred on a court by

consent of the parties, nor can it be waived. Kraus v. Hanna, (2004) Ohio 3928, quoting In re

Estate of Vitelli (1996), citing State v. Wilson (1995}, 73 Ohio $t.3d 40, 46. To bring an action

against a Defendant, the Complaint must establish the legal party entitled to bring the suit. The
Ohio Rules of Civil Procedure 17 (A) states: “Every action shall be prosecuted in the name of the
real party in interest.” A party who is not the real party in interest in law lacks standing to bring

a foreclosure action and to invoke the court’s jurisdiction against a Defendant, as n this case,

10



Countrywide Home Loans, Inc.. The evidence before the Courts below consisted of merely bold
assertions of an entitiement to foreclose. No evidence was presented to clearly and legally
establish Countrywide Home Loans, Inc., as the real party in interest.

In its decision the Sixth District Court of Appeals stated that Plaintifl/Appellee must
prove that it owned the note and mortgage on the date that its complaint for foreclosure was filed
at § 12 and then procecds to solely discuss the ownership of the mortgage alone. ¥ 13-14. The
Appellate Court did not center any of its analysis on the ownership of the note or rather MERS
Jack of ownership of the note. In the instant matter, the Plaintiff/Appellee had no valid
assignment, neither legal or equitable to confer standing and the right to enforce the note. Under
Ohio law, the right to enforce a note cannot be assigned—instead, the note must be negotiated m
accord with Ohio’s version of the Uniform Commercial Code.

In accordance with this, the United States District Court for the Southern District of Ohio,
Bastern Division was paramount in conveying the principle that where there is a failure to
demonstrate in a foreclosure action that the Plaintiff is a real party in intcrest in accordance with
Ohio law, such a party lacks standing as the real party in interest. The District Court opined that
“Pluintiffs have not presented any evidence of any assignment, legal or [equitable].” InRe

Foreclosure Cages (2007), U.S. Dist. Lexis 90812 at [*9]. Attention was focused on the note as

well as the mortgage and the cases were dismissed.

The District Court for the Southern District of Ohio, Western Division agreed with the
Eastern Division’s position by reiterating the law that “To show standing, then, in a foreclosure
action, the plaintiff must show that it is the holder of the note and the morigage and al the time

the complaint was filed.”” MidFirst Bank v.Isiah N. Davenport. et al., 2007 U.S. Dist. Lexis

il



87741, [*7]. This was also the position of the United States District Court for the Northern

District of Ohio in Deutsche Bank National Trust Company v, Duawn . Kay, 2007 U.S. Dist.

Lexis 94975 when i stated that:

“The record, therefore, does not show that the

Plamtiff was the owner and holder of the interest,

title, and rights under the Mortgage and Note at the

time of the filing of the foreclosure complaint on

August 2, 2007. Plaintiff Deutsche Bank does not

appear o have any ownership interest at the time that

this lawsuit was commenced. The Plaintift, therefore,

has not carried its burden of proving standing because

it has not shown that it personally suffered an actual

injury prior to the filing of the Complaint.”
Id at[*4}.

The underlying evidence submitted below does not demonstrate that the PlaintifT
was the holder and owner of the note and morigage at the time the complaint was filed, and
therefore Plaintiff lacked standing to file suit, and enforce the note and was not the real party in
interest in the foreclosure case. The Defendant/Appellant in its Appellate Brief cited several
cases dealing with issues relating to owner and holder of the interest, title, and rights under the
mortgage and note at the time the foreclosure complaint was filed, but none of these were
addressed appropriately.
CONCLUSION
The law in Ohio is clear, that in order to maintain a cause of action in a foreclosure

casc, the Plaintiff must be the real party in interest at the time that it filed the complaint. The real
party in interest must be entitled to enforce not only the mortgage, but the note. A promissory

note is a negotiable instrument, which provides the person entitled to enforce the right to

payment of the obligation it represents. Generally, a person is a holder of the note by having

12



physical possession of the note, which has been endorsed over to them. A note may be endorsed
by an allonge affixed to the instrument, which becomes a part of the instrument. Once a note is
endorsed, ils negotiation is complete upon transfer of possession. Under Ohio law, the right to
enforce a note cannot be assigned—instead, the note must be negotiated in accord with Ohio’s
version of the Uniform Commercial Code. An attempt to assign a note can create a claim to
ownership, but does not transfer the right to enforce the note, unless it has complied substantially
with the requirements of the Ohio Uniform Commercial Code.

The person or organization, who is the holder and owner of the note, is entitled to
enforce it through a court of law. Only an owner and holder of the note can establish the right to
enforce the note and one who is not the owner and holder cannot simply allude that they have
ownership and holder status as a means to obtain an advantage in a foreclosure action to which
they are not entitled.

The Plaintiff/Appellec was unable to satisfy the requirements of the Ohio Uniform
Commercial Code with respect to the note, hence they lacked standing. The law is clear and has
been explained with precision that where a party in a foreclosure action is not the real party in
interest they lack standing to either bring a suit or prosecute the casc. The Complaint filed in
this matter and the attached Exhibiis evidence that the real party in interest may be one of two
separate entities that do not appear in the proceedings below as parties. The Note clearly
references Countrywide Document Custody Services, a division of Treasury Bank, N.A, and the
lender was Keybank, N.A..

The real party in interest was not named as a party in the underlying action, and

thence, Countrywide Home Loans, Inc., lacked standing to prosecute this foreclosure action and



enforce the note against Defendant/Appellant, Robert E. Montgomery. Since Countrywide is not
the real party in interest, they are unable to show any injury or resultant harm in this action,

Wherefore, Appellant respectfully requests that this honorable Court exercise its
jurisdiction in this mater, and review the decision of the Appellate Court rendered below.
Review is requested in the interests of fairness and justice for all Ohio citizens who may find
themselves as a party defendants in foreclosurc actions, which are ever increasing in these
difficult, cconomic times. When a plaintiff is not the real party in interest, it is requested that
this Court clearly and plainly delineate the UCC title issues at odds berein and reverse the

judgment rendered below.

Respectfully submitted,

Jo élda E. Witcher
}ittomey for Defendant-Appellant
Robert E. Montgomery

PROOF OF SERVICE
This is to certify that a copy of the foregoing Memorandum In Support of Jurisdiction
was served via regular U.S. Mail to Eric T. Deighton of Carlisle, McNellie, Rini, Kramer &

Ulrich Co., L.P.A., 24755 Chagrin Blvd., Suite 200, Cleveland, Ohio 44122 attorney for

Plaintiff, on this the 12th day of April 2010.

.
e § 5
.}%elda E. Wjitcher
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HANDWORIC, T.

{4 1} In this appeal from a judgment of the Lucas County Court of Common

Pleas, we are asked to address the following assignments of error:

{423 "1.The Plaintiff was not the real party in interest in the lawsuit filed in the

trial court and therefore lacked standing to bring suit al the time the suit was filed against

EIOURNAVIED 4

FER 26 2010



the defendant. In failing 0 establish that the Plaintiff was the real party in interest, the
Plaintiff therefore was not legally entitled to bring the suit against appellant.”

{§ 31 "2. The Lucas County Common Pleas Court erred when it granled summary

judgment to Countrywide Home Loans, Tnc., since at the time ol filing the Complaint

Counlrywide lacked standing given that they were not legally the real party in interest

entitled to bring the suit against the Defendant. The court therefore lacked jurisdiction

aver the case brought by a party who was not the rea! party in interest at the time of filing

suit.”

{94} In 2004, appeliant, Robert E. Montgomery, purchased property located in
Toledo, Lucas County, Ohio. He borrowed $175,000 from Keybank National
Association (“Kgybank") in order to buy that property and, on February 11, 2004, signed
a morfgage agreeing to repay this debt to Keybank.

(g5 OnMarch 14, 2008, appellee, Counirywide Home Loans, Inc.
("Countrywide") filed a foreclosure action in the trial court in which it asserted that.

(1) appellant was in defaull on the mortgage that was held by Keybank; and

(2) Countrywide was "the creditor to whom the debt was owed." Among others,
Keybank was also named as a defendant. Attached to the complaint was the ori ginal
morigage and a second document captioned "Note." This second document also
contained the terms of the mortgage and was signed by appellant. The ensuing langnage

was added at the end of this note: "Pay to the order of Counirywide Document Custody



Services, a division of Treasury Bank, N.A, without recourse this 23rd day of February,
2004. Keybank National Association."

{46} Appellant filed an answer and a counterclaim. Ag part of the proceedings
below, First American Title Insurance compiled a preliminary and a fmal Judicial Report.

The final report contains the following statement:

{§ 7} "1.Said Morigage .was assigned (o COUNTRYWIDE HOME LOANS,
INC., 7105 CORPORATE DRIVE, PTX-B-209, PLANO, TX 75024 BY SEPARATE
INSTRUMENT dated March 14, 2008, filed for record April 16, 2008 at 9:10 a.m. and
recorded in INSTRUMENT NO. 200804 16-0018897 of Lucas County records.”

{48} On February 6, 2009, Countrywide filed a motion for summary judgment.
Appellee's requests for admissions are attached to the motion for summary judgment. In
those requests, appellant admitted that Countrywide is the holder of the mortgage on his
property and that Countrywide is the assignee of Keybank. In addition, the affidavit of
Ely Harless, the vice president of Countrywide is also attached to the motion for
summary judgment. In the affidavit, Harless avers that.Countrywide is the holder of
appellant's mortgage and note.

{49} Montgomery ncver filed a memorandum in opposition to this motion.
Consequenily, on March 2, 2009, the commeon pleas court granted Countrywide's motion

for summary jud gment'. Nonetheless, on March 27, 2009, appellant filed a motion to

'Because the claims of other parties, ¢.g., Keybank, were not yet resolved by the
irial court, the judge added the requisite Civ.R. 54(B) language, to wit, "1no just cause for




vacate (he trial court's judgment for lack of subject matter jurisdiction, Appellant

maintained that as of the date thal Countrywide initiated its foreclosure action, it failed to
establish that it was the real party in interest as required by Civ.R. 17(A). Montgomery
therefore claimed that Countrywide lacked standing to bring the instant action. Appellee

filed a memorandum in opposition. On May 19, 2009, the trial court denied appellant's

motion, and appellant timely filed the instant appeal.

{4 10} Because appellant's assignments of error are intertwined, we shall consider
them together. In order to granf a motion for summary judgment, a trial court must
determine that: (1) there is no genuine ‘ssue as Lo a material fact; (2) the moving party is
entitled to summary judgment; and (3) it appears from Lhe evidence, which is construed
in the favor of the nonmoving party, that reasonable minds can come to but one
conclusion and that conclusion is adverse to that party. Civ.R. 56(C). Our review of a
lower court’s grant of summary judgment is de novo. Graflon v. Ohio Edison Co. (1996},
77 Ohio St.3d 102, 105.

{411} Civ.R. 17(A) requires that "a civil action must be prosecuted by the real
party in interest, that is, by a party who can discharge the claim upon which the action is
instituted or is the party who has a real interest in the subject matter of that action.”
Discover Ba;'zfc v Brockmeier, 121h Dist. No. 2006-057-078, 2007-Ohio-1552, 9 7

(Citation omitted.). 1fan individual or one in a representative capacity does not have a

delay," in order to render the grant of summary judgment to Countrywide a final,
appealable order.




real interest in the subject matter of the action, that party lacks the slanding (o invoke the

jurisdiction of the court. State ex rel Dallman v. Cowrt of Commeon Pleas (1973), 35 Ohio

§t.2d 176, syllabus.

{412} Ina foreclosure action, the entity that is "[t]he current holder of the note

and mortgage is the real party in interest,” see Wells Fargo Bank, N.A. v. Stovall, 8th
Dist. No. 91802, 2010-Ohio-236, § 15, an d, thus, has the standing to raise the court's
jurisdiction. Seg, also, Wells Fargo Bank, N.A v. Byrd, 178 Ohio App.3d 285, 2008-
Ohio-4603, 9 24 (A bank that was not the mortgagee when its foreclosure action was filed
cannot cure its lack of standing by subsequently oblaining an interest in the mortgage.);
Wells Fargo Bank, N.A. v. Jordan, 8th Dist, No. 91675, 2009-Ohio-1092 (holding that
the plaintiff must prove that it owned the note and the morlgage on the date that its
complaint in foreclosure was filed).

141 13} Appellant interprets both Byrd and Jordan as standing for the proposition
that a morigagee musl prove that it is the holder of a mortgage on the exact date that the
complaint in foreclosure s filed. For the following reason, we disagree. In Byrd, Wells
Fargo Bank admitted that it was not the holder of the mortgage at the time that it
commenced its Toreclosure action. Td, at 4 13. The same is true in Jordan wherein Wells
Fargo Bank was assl gned the mortgage three weeks after it comumenced its foreclosure
action. Id. at §25. Nothing in either of these decisions indicates proof that a mortgage

was assigned to the mortgagee prior 10 or at (he time of the {iling of the foreclosure action

cannot be offered after the filing of said action. Accord;, Wells Fargo Bank, N.A. v.



Stovall, supra at § 16 (An assignment of the mortgage to Wells Fargo Bank, N.A. was
attached o the bank's motion for summary judgment. The date of the assignment showed
that it was made prior to the commencement of the foreclosure action thereby
demonstrating that the bank was the real party in interesl.).

{4 14} As applied to the case before us, uncontradicted evidence, as set forth infia,

was offered to establish that appellee was the holder of appellant's mortgage on

March 14, 2008, the date that this foreclosure action was commenced. Accordingly, no
genuine issue of material fact exists on the question of whether Countrywide is the real

party in interest and possessed standing 1o institute this action. Therefore, the trial court
did not ert in granting swmmary judgment o Countrywide. Appellant's first and second

assignients of error are found not well-taken.

{4 15} The judgment of the Lucas County Coutt 0]’:"Conlnmn Pleas is affirmed.

Appeliant is ordered to pay the costs of this appeal pursuant 1o App.R. 24(A).

TUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27, See,
also, 6th Dist.Loc.App.R. 4.



Countrywide Home [oans, Inc.
v. Montgomery
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CONCUR.
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This Instrument was prepersd BY Kayaan"k Hational acsoniation
RTGAGE

CHL-~63BT7248 Loan Nurber: 4485734GA

HIM-1000 s5T0NGE3ETRAS2
DEFINITIONS

Words nsed in mubiple peetions of this docament ans defined telow and other wards A= defined in Sections 3, 11,
13, 18, 20 3nd 11, Cetain sules regarding the usage of words wsed ip this document are plso provided In Section

{6,

(&) "Secorlty Ynstrupent” means his documnent, whidh i dued FRBRUA Y |1,2004 , toguher
with all Riders 1 fhls docameal.

(B "Botvower™ is ROBERT E MONTSOHERY AN UXMARRIED WAN
Borrower is the morigages under this Security Instrumedt.

{C) "MERS" is Morgags Electrunic Ragistration Sysmms, e, MERS s @ separils corporation that i acting
solely as 4 mouines for {ender and Lendm's successors and aigns. MERS is the marigages wder ihis
Security Instremen. MERS is organized and caisting wnder the Jaws of Iilaware, and has =0 address and
telephone numher of P.0. Box 2026, Flint, M1 48501-2626, tl. (858) 679-MERS. .

(0} *Lender” i KeyBank Hational Assoslation . mdcri;amrpom&onurganimd
and existing under the laws of Tha Unlted States of Amarica . Lender's aidress is
127 Public Sguare, Cleveland, Gnto 44114

() "Note™ meana te prowissory note signed by Borower and doted Fepruazy 11, 2004 .
The Noe states that Borrower oWos Leader (n@ Hundred Sevanty-Five Thousand and

e 0D oes e A TSR TS Y e mmmmmme Dollarg
{U.5.5 175,000,010 ) plus intecest. Barrower has promised o pay this debt in regular Periodic
Pay:m:nwandtopaymcdcminﬁﬂlumtammuaroh 1, 2018 .
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BY SIGNING BELOW, Borrower aceepts and agrees bo the fems and covenand camslacd ia this
Security Instrument and in any Ritder cxeculed by Borrower and recorded with ik .

Signed, sealed and delivered In the prescnces af;

{Seal)
-Borrower
MM(SEHI) M_M(&d)
-Bormower “Barrowet

DHID - Single Famnily- Fanniz Mus/Fradila Mss UNFORAM INSTRUMENT TLERS Modified Form 3036 G141
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~ Bobert E. YonCgouery, uumart ied. .
she todividnalis) who excouied the foregoing instrnment end gakwwisdgcd that he 4ld examine

aad read the same and did sign msforcguhagmmamem.mthmhnsmcis bis free act and deed.
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NOTE

CHL~-63672448 Loan Number: 44857346A
- MIN~100065 700063672492

FEBRUARY 11,2004 TOLEDD, Ohia
[Datsl [Cityl [State]
3420 SCARSBOROUGH ROAD, TOLEDD, 9H 43615
. {Praperty Addrass)

1. BORROWER'S PROMISE TO PAY
in return for a loan thet | have raceived, | promise to pay U.8, § 175,000.00 {this emount is
called "Princlpal®), plus interest, to thg qrder of tha Lender, The Lendsr is KayBank Natlonal
Association, 127 Public Square, Clevaland, Ohla 44114 .
f will make all payments under this Note In the form af cash, chack or money order.
{ understand thet the Lender may transfer this Mote. Tha Lender ar anyons who takes thls Note by
tranafer and who I8 antitled 1o receive psyments under this Note i3 ealied tha "Note Hoider".

2. INTEREST
Intersst will be charged on unpald principst untll the full amotint of Principal has baen paid, 1 will pay

Interest at 8 yeerly rata of 5.6000%,
The interest rate required by this Section 2 Is the rata I wlil pay both befors snd after any default
described in Sectlon 8(B) of this Nota,

3. PAYNENTS

{A} Time and Place of Payments

I will pay piinclpel and Interest by making a payment avery month,

1 wilt make my monthly payment on tha 1st day of sach month beglnning on
April 1, 2004 . . | wil maka thesa payments every manth untit | have paid all of the
principal and Interest and any othar cherges daseribed below that | may ows under this Note. Each
monthly payment will bs appiled as of s scheduled dus date and wil be applied o interest befors

Frincipal. if, on March 1, 2018 , | still owe smounts under this Note, | wilf pay those
amounts In full on that date, which s esifled the "Maturity Data."
| witt meke my manthly payments at KeyBank Mational Assoclatiom, 127 Public
Square, Glavsland, Dhio 44114 or at a different -

placa if raquirsd by the Note Holder.
{B} Amount of Monthiy Payments
My monthly paymant will b In the amount of U.S. $ 1,429.90 . '

4. BORAOWER'S RIGHT TG PREPAY

| have the right to maka paymants of Princlpal at any time before they are due. A payment of Principal
only Is known 8s a “Prepaymant.” When | meks @ Prapayment, | will tell the Note Holder in writing that i
am doing so. | may not designate & payment as & Prepayment if | have not made all the monthly
payments due under the Note.

| may miake a full Prepaymaent or partial Prepayments without paying any Prepaymant charge. The Nota
Hotder will usa my Frepayments to reduce the smount of Principal that | owe under this Note. However,
the Note Holder may apply my Prepayment to the accrued and unpald Interest on the Frepaymant amount,
bafore mpplying my Prepayment to reduca the Principal amount of the Note, If | meke a partlal
Prepayment, thera wili bs no changes In the dus date or In tha amount of my monthly payment unless the
Note Holder agrees [n writing to those changes.

MULTISTATE HXED RATE NOTE - Single Famlly - Fannle Mae/Fraddie Mac LINIFOAM INSTRUMENT Forn 3200 1/1
[Uniform - 3200F1 - §12001) {Psge 1 of 3 pages}
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5. LOAN CHARGES _
If a law, which appiies to this loan and which sets maximum loan charges, Is finally interpreted so that

the Interest or other loan charges collected or to be collected in connection with this loan excaed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount hecessary to reduce the
charga to the permitted limit; and (b} any sums already collected from me which excesded permitted fimits
will be refunded to me. The Nate Holder may choosa to make this refund by reducing the Principal | cwa
under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be

treated as a pariial Prepayment,

&. BORROWER'S FAILURE TO PAY AS REQUIRED

{A} Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of

15 calendar days after the date it is due, { will pay a late chargs 1o the Note Holder. The amount

of the charge will be L] % of my overdue payment of principal and interest. | will pay this lata
charge promptly but only once on each late payment,

(B) Default

If | do not pay the fulf amount of each monthly paymant on the date it is dua, 1 will be in default,

{C} Natice of Dafault

If 1 am in default, the Note Holdar may send me a written notice telling me that If | do not pay the
overdus amount by a certain date, the Note Holder may require me to pay immedlately the full amount of
Principal which has not been pald and all Interest that | owe on that amount. That date must he at least
30 days after the date on which the notiee is mailed to ma or deliverad by other means.

{D) No Walver By Note Holder
Even if, at a time when | am in defauit, the Note Holder does not raquire me to pay immediately in full

as deseribed shova, the Note Holder will stiii have the right to do so if | am In default at a later time.

{E) Payment of Note Holder's Costs and Expenses

If the Note Holder has raquired me to pay immediately In full as described above, the Note Holder will
have the right to be pald back by ma for all of Its costs and expenses [n enforcing this Note to the extent
not prohibited by applicable law. Those expanses include, for example, reasonable attorneys' fees.

7. GIVING OF NOTICES
Unless applicable law requires a different method, any notice that must be given to me under this Note

will be given by delivering it or by mailing it by first class mail to me at the Property Address above or at a
different address If | give the Note Helder a notice of my different address.

Any notice that must be giveni to the Note Holder under this Note will be given by delivering it or by
mailing it by first class mail to the Note Holdsr at the address stated in Section 3(A) above or at a
different address if | am given a notice of that different addrass.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE
I mora than one person signs this Nots, each parson Is fully and personally obligated to keep ail of the

promises made in this Note, Including the promise to pay the full amount owed. Any person who is a
guarantor, surety or endorser of this Note is also obligated to do these things. Any person who takes
over thase obligations, including the obligations of a guarantor, surety or endorser of this Note, Is also
obligated to keep all of the promises made in this Note, The Note Holder may enforce its rights under this
Note agalnst each person Individually or agalnst all of us together. This means that any one of us may be

raquirad to pay all of the amounts owed under this Nota.

9. WAIVERS
| and any other person who has cobligations under this Note waive the rights of Presentment and

Notice of Dishonor. "Presentment” means the right to require the Note Holder to demand payment of
amounts due. "Notice of Dishonor™ means the right to require the Note Holder to give notice to other

persons that amounts due have not been paid.

{Uniform - 3200P2 - 1/20011] {Paga 2 of 3 pages) Form 3200 1/01
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10. UNIFORM SECURED NOTE
This Note Is a uniform Instrument with limited variatlons in some jurisdictions. In addition to the

protections given to the Note Holder under this Note, & Mortgage, Deed of Trust, or Security Deed {the
“Security Instrument"), dated the same date as this Note, protects the Note Holder from possible losses
which might result if | do not keep the promises which | make In this Note. That Security Instrument
describes how and under what conditions | may be required to make immediate payment in full of all
ameounts | owe under this Nots. Some of those conditions are described as follows:

If alt or any part of the Property or any Interest in the Property is sold or transferred
{or if Borrower is not a natural person and a beneficial interest in Borrower is sald or
transfarrad) without Lender's prior writian consent, Lender may require immediate payment in
full of all sums secured by this Security Instrument. However, this option shall nat be
exercised by Lender if such exerclse Is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notlee of acceleration. The
notice shall provide a period of not less than 30 days from the date the notice is given in
accordanca with Sectlon 1B within which Borrower must pay all sums secured by this
Secuiity Instrument. [f Barrower fails to pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrumeant without further notice

or demand on Borrower.

WITNESS THE HAND(S} AND SEAL{S} OF THE UNDERSIGNED

WW{S’&&\I) (Seal)

¢ X
ROBERT E MﬂNTﬁﬂM'ER'I{ U -Bdirower -Borrowar
{Seal} {Seal)
-Borrower ~Borrowaer

[Sign Original Only]

‘Pay to the arder of Countrywide Document custugy.ffg,rvices, aAliyision of
o@r ury Bank, N.A. without recourse this day of ,
¢ yBank N nal Assoclation.

By At o M/# By & lorn e_,,d:/

i

U AUREN R. MURPHY

AUTHORIZED SIGNOR EILEEN G, PERRAY
Title Title  AUTHORIZED SlQMOR
{Unlform - 3200P3 - 1720011 {Page 3 of 3 pages) Farm 3200 1/01
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. MORTGAGE ASSIGN MENT
FOR VALUE RECEFVED, as of March 3, 2008, the undersigned, Mortgage Electronic Registration Systoms, Ine. a5
nomines for KeyBank National Association, doss herehy sell, transfer, and assign to Countrywide Home Loans, Inc.
710§ Corporate Drive, PTX-B-209, Plzno, TX 75024, its successors and nssigns, sH its right, title and inmerest in and 1o
that cerlain mengage in the original principal sum of $175,000.00, made, executed and delivered by Robert E,
Montgomery, an unmamied man, o Morigege Electronic Registration Systems, Ine. &s nomines for KeyBank National
Association, conveying the premises described in Buhibit “A” attsohed herelo, Pebroary 11, 2004, togethor with the note
and indebtedness thersin mentioned, said morigage being recorded in as Instrument Number 206040218001 1738, in the
Offige of the Recorder of Lucas Cbumy, Ohio on February 18, 2004, Permenent parcel number 24—1_0581.
IN WITNESS WHEREOF, Martgage- Blectronic R&gis'tmtinn Systems, Ine, as nomines for KeyBaﬁk National

Association hes caused this ‘assignment to be exscuted by g‘tm - L i
y ""f“_'m"_. , this day ofypp 1:4 Z00BO0S.
' M Slectyonic Registrati :

SR, Ay
Pages: 2 Fea: $25.28
o4/16/2805 83: 1684 AN ) BY: _&i‘ﬂé&&
TZO082018737
Jeanine Furry Print Name:  SLYHARESS

Lucas County Recorder RSSIG
Tts: VICE PRESIDENT

STATE OF TS

COUNTY OF CoumN .

BEFORE ME, 8 Notery Fublic In and For said County #nd Stie, persunally appearcd

EAY HABLESS - ,  the  __ \I0E PRESIDENT. of Mortgage Electronic

Registration Systems, Inc. as nemince for KeyBank Netional Association, The Corporeiion nemed herein and which

executed the within instriiriient, Who acknowledged that said instrument was signed on behalf of sald corporation with the

authority of its Board of Direciors, that the signing of said instrument was his freo act and deed, individuslly and as an
officer of the corporation, and the free act and deed of said corporation, -

IN TESTIMONY WHEREOF, | have hereunto set my hand and official scal at Poreg, .-

)
} 58,
}

this day of MAR-1-4 2008 , 2008,
%\Am PUBLIC ‘
Fhis Instrument Prepared By: e e i vl alinairnd e
Carlisle, McNellie, Rini, Kramer & Ulrich Co., LP.A. F 1
24755 Chagrin Boulevard, Suite 200 g wzﬂ MCANINCH ¥
Cleveland, Ohio 44122-5690 Y My miksion Expies &
214-360-7200 4 My 10, 2010 L
_FO8-13521J08-0768 A

Ex\ﬂi\oil( D
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