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STATEMENT OF QUESTIONS OF GREAT PUBLIC INTEREST

The instant case presents questions of great public interest warranting further review by
this Court. It is therefore respectfully submitted that jurisdiction be accepted.

This case presents this Court with the opportunity to articulate the appropriate legal
analysis when a defendant seeks to file a successive collateral challenge to his conviction based
onk a claim that error occurred in the trial court’s imposition of.post—releasc control. Tn the instant
case, the defendant pled guilty in multiple cases at one time, and the trial court imposed a jointly
recommended prison term. The defendant did not file a timely appeal, but instead filed an
unsuccessful motion for leave to file a delayed appeal, and he filed multiple petitions seeking
state ppst—conviction relief, and motions to withdraw his guilty pleas, raising inter alia a claim
challenging the trial court’s imposition of post-release control. He also filed unsuccessful
appeals from cach of those decisions, before he filed the instant motions for resentencing two-
and-one-half years after his conviction.

In rejecting the State’s argument that res judicata applied to bar reviéw of the defendant’s
claims, the court of appeals found that, notwithstanding the trial court’s oral notice at the
sentencing hearing of the imposition of a three-year term of mandatory post-release control, the
trial court’s failure to also specifically orally advise the defendant at the sentencing hearing of
the imposition of a concurrent discretionary three-year term of post-release control on one of the
defendant’s cases rendered that sentence “void,” notwithstanding inclusion of the correct post-
release control terms in the defendant’s sentencing entries. The court of appeals also determined
that the trial court’s inclusion of language stating that the defendant must serve “up to” three
years of “mandatory” post-release control rendered the defendant’s sentence on his second-
degree felony “void.” But because the trial court provided the requisite oral notification of the

imposition of a mandatory three-year term of post-release control, and because the trial court



included the correct period of time as well as the mandatory/discretionary nature of the post-
release control sanctions imposed in the judgment entries in each of the defendant’s cases, the
trial court complied with R.C. 2929.14 and 2929.19, and the defendant’s convictions were
validly entered. The court of appeals’ conclusion finding that the defendant’s sentences were
void simply cannot withstand scrutiny.

Moreover, in reaching its conclusions that the defendant’s sentences were void, and that
the defendant could continually challenge his sentence in a successive collateral proceeding, the
court of appeals declined to consider any of the procedural irregularities presented by this case,
but this Court’s precedent governing collateral post-conviction actions, generally, and the
imposition of post-release control, specifically, do not support such a far-reaching analysis, and
for this reason as well, the court of appeals’ decision must be reversed.

Accordingly, because this case presents questions of great public interest regarding the
correct legal analysis to be applied when a defendant seeks to file successive collateral
challenges to the trial court’s imposition of post-release control, the State respectfully requests
that this Court accept jurisdiction over this case and reverse the court of appeals’ decision. At
some point there must be finality to litigation. In the instant case, the defendant had actual oral
notification of the imposition of a mandatory term of post-release control. He also had written
notification of the imposition of both mandatory and discretionary post-release conirol. The trial
court included the correct post-release control sanctions in the judgment entries. The defendant’s
claim had been raised and rejected in prior litigation in this case. This case presents questions of
great public interest regarding the finality of a conviction and the propriety of filing successive
collateral challenges to a defendant’s guilty plea and the imposition of a jointly recommended

sentence,



STATEMENT OF THE CASE AND FACTS

The procedural history of this case is contained in paragraphs one through eight of the
court of appeals’ decision, which the State incorporates by reference here. In addition, the State
notes that the plea forms which the defendant signed contained notice that the defendant would
have to complete a mandatory three-year period of post-release control for the second-degree
felony conviction, and discretionary post-release control for the third-degree felony conviction.

A copy of the transcript of the sentencing proceedings attached to the defendant’s
previously filed amended post-conviction petition reflected that the trial court orally advised the
defendant of the imposition of three years of post-release control, see Transcript of Sentencing
Proceedings, March 8, 2007, at p. 23, and the trial court’s judgment entries provided, m pertinent
part: “After the imposition of sentence, the Court notified the Defendant, orally and in writing,
that the applicable period of post-release control pursuant to R.C. 2929.19(B)}(3)(c), (d}, and (e)
is up to Three years --- Mandatory” with respect to the defendant’s second-degree felony
conviction, and further “{a]fter the imposition of sentence, the Court notified the Dcfcnclaht,
orally and in writing, that the applicable period of post-release control pursuant to R.C.
2929.19(B)(3)(¢c), (d), and (e) is up to Thiree years --- Optional” with respect to the defendant’s
third-degree felony conviction. The defendant did not file a timely direct appeal, and his motion
for leave to file a delayed appeal was denied by the Tenth District Court of Appeals, in State v.
Hazel (Aug. 16, 2007), 10® Dist. No. 07AP-451, 07AP-452.

On March 28, 2008, the defendant filed a motion for post-conviction relief, and on April
9, 2008 the defendant filed a motion to withdraw his guilty plea. In the motion to withdraw his
guilty plea, the defendant raised a claim challenging the trial court’s notice of post-release

control at the plea hearing. The trial court denied the defendant’s motions by entry filed on



August 27, 2008. As pertinent here, the trial court found that the defendant was properly
informed at the sentencing hearing of the imposition of three years of post-release control.

On February 26, 2009, the court of appeals affirmed the trial court’s decisions in State v.
Hazel, 10% Dist. Nos. 08AP-789, 08AP-790, 2009-Ohio-880. And this Court declined to review
the appellate court’s decision. State v. Hazel, 122 Ohio St.3d 1457, 2009-Ohio-3131; Siate v.
Hazel, 122 Ohto St.3d 1481, 2009-Ohio-36235.

Thereafter, the defendant filed an additional motion to withdraw guilty plea, a motion for
default judgment and a motion for summary judgment, Which the trial court denied by entry filed
October 17, 2008. The defendant appealed, and on May 7, 2009, the court of appeals affirmed
those decisions by the trial court in State v. Hazel, 10" Dist. Nos. 08 AP-1002, 08 AP-1003, 2009-
Ohio-2144. Again this Court declined to review the appellate court’s decision. State v. Hazel,
122 Ohio St.3d 1524, 2009-Ohio-4776; State v. Hazel, 123 Ohio St.3d 1473, 2009-Ohio-5704.

Thereafter, on November 2, 2009, over two-and-one-half years after the defendant
pleaded guilty and received a jointly recommended sentence, the defendant filed the instant
motions for resentencing, claiming that the trial court erred in its notice of the imposition of post-
release control. On November 23, 2009, the trial court denied the defendant’s motions, from
which the defendant timely appealed, and those cases wére docketed in the court of appeals
under case numbers 09AP-1132 and 09AP-1133. The defendant also filed motions requesting
correction of clerical mistake and for reconsideration, which the trial court denied by entries filed
on December 2, and December 8, 2009, respectively. The defendant’s timely appeals from those
decisions were docketed under court of appeals’ case numbers 09AP-1156 and 09AP-1157. On

December 18, 2009, the appellate court ordered the defendant’s cases consolidated for review.



On March 31, 2010, the court of appeals issued a decision vacating the defendant’s
sentences and remanding the cases to the trial court for resentencing. State v. Hazel (Mar. 31,
20103, 10" Dist. Nos. 00AP-1132, 09AP-1133, 09AP-1156, 09AP-1157. The court of appeals
concluded that the trial court crred when it treated the defendant’s motion for resentencing as a
post-conviction petition, id. at §12; that the trial court failed to properly orally notify the
defendant of the imposition of discretionary post-release control arising out of his third-degree
felony conviction at the sentencing hearing rendering that sentence void, id. at 16, and that the
trial court’s inclusion of the words “up to three years” when imposing mandatory post-release
control for the defendant’s second-degree felony conviction rendered that scntence void,
requiring resentencing. Id. at §22. The State now brings this cause before this Court seeking a
granting of this Court’s discretionary jurisdiction.

ARGUMENT

Proposition of Law One:

When, in resolving multiple cases, a trial court advises a guilty-
pleading defendant at the sentencing hearing that he will be subject to
post-release control in onc case, but fails to provide specific oral
advice regarding a concurrent ierm of discretionary posi-release
control, and when the trial court includes in the sentencing entries
both the correct length of the time the defendant will serve post-
release control as well as the mandatory/discretionary nature of the
post-release control terms, the defendant's sentences are properly
imposed.

Proposition of Law Two:

When the trial court includes language that the defendant must serve
a term of post-rclease control of up to three years, mandatory, for a
second-degree felony conviction, the defendant's sentence is properly
imposed.

Proposition of Law Three:

Res judiciata applies to claims challenging the trial court's imposition
of post-release control.



If a trial court imposes a prison term for an offense carrying a mandatory post-release
control term, “it shall include in the sentence a requirement that the offender be subject to a
period of post-release control after the offender’s release from imprisonment, in accordance with
that division.” R.C. 2929.14(F)(1). In such a case, the trial court must also at the sentencing
hearing “[n]otify the offender that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison * * *  R.C. 2929.19(B)(3)(¢). The trial court
must further notify the offender of the potential consequences for violating post-release control.
R.C. 2929.19(B)(3)(c). Similarly, the trial court must advise the defendant of the imposition of
discretionary post-release control at the sentencing hearing, and include discretionary post-
release control in the sentencing entry. R.C. 2929.19(B)(3)(d) and R.C. 2929.14(F)(2).

In the instant cases, the defendant entered guilty pleas in two cases resolved at the same
time, and he received jointly recommended prison terms. At the sentencing hearing conducted
on both cases, the trial court advised the defendant that he would be subject to three years of
post-release control for his second-degree felony conviction and the consequences for violating
post-release control, and the court included the applicable post-release control terms in each
sentencing entry. Accordingly, the trial court complied with R.C. 2929.14 and 2929.19, and the
defendant’s sentences were not void. The court of appeals’ conclusions to the contrary are
therefore incorrect and must be reversed.

Unlike cases where a sentencing entry is truly void because it contains no reference at all
to post-release control — i.e. State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-1197; State ex rel.
Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006-Ohio-5795; Hernandez v. Kelly, 108 Ohio 5t.3d
395, 2006-Ohio-126 — the sentencing entries in these cases specifically included both the length

of time the defendant must serve post-release control and the mandatory/discretionary nature of



the applicable periods of post-relcase control imposed. The court of appeals’ conclusion in this
case that the trial court’s failure to specifically orally advise the defendant of the imposition of
discretionary post-release control at the sentencing hearing, notwithstanding the trial court’s oral
advice at the sentencing hearing of the imposition of mandatory post-release control, is erroneous
for several reasons.

Most importantly, the defendant cannot reasonably claim that he lacked actual notice of
the imposition of a three-year term of discretionary post-release control in addition to the
mandatory three-ycar term of post-release control, as he signed two forms advising him of the
imposition of post-release control for his conviction of the third-degree felony; both the plea
form, signed when he entered his guilty plea, and the notice of prison imposed form, signed by
the defendant and his attorney on the date of the sentencing hearing, provided the defendant with
written notice of the imposition of post~rcléase control for the defendant’s third-degree felony
conviction. This written notification should be sufficient compliance with the statutory notification
requircment. State v. Amburgy, 10" Dist. 04AP-1332, 2006-Ohio-135 (no oral mention of post-
release control at plea hearing, but written plea form advising of post-release control was used;
“ayen assuming that this [oral exchange] was not a sufficient verbal notification, we still conclude
that the trial court properly notified appellant about post-release control and properly accepted his
guilty plea.””, quoting State v. Duncan (1998), 10" Dist. No. 97AP-1044).

In addition, R.C. 2967.28(F)(4)(c) requires that multiple terms of post-release control be
served concurrently. Because both three-year terms of post-release conirol imposed by the trial
court in these two cases were statutorily required to run concurrently, the trial court’s oral

notification of the mandatory term of post-release control was adequate to notify the defendant of



the post-release control sanctions imposed. See Crim.R. 43(A) (ensuring defendant right to be
present at sentencing hearing).

And the State disagrees with the notion that the lack of oral notification of post-release
control at sentencing would make the judgment’s imposition of post-release control “void.” At
most, a failure to pronounce a part of the sentence would be a non-jurisdictional sentencing error.
See State ex rel. Massie v. Rogers (1997), 77 Ohio St.3d 449, 450; Majoros v. Collins (1992}, 64
Ohio St.3d 442, 443 (“[w]e have consistently held that sentencing errors are not jurisdictional * *
*"Y: Johnson v. Sacks (1962), 173 Ohio St. 452, 454 ("The imposition of an erroneous sentence
docs not deprive the trial court of jurisdiction.”). Accordingly, in light of the trial court’s oral
advice at the sentencing hearing of the imposition of a mandatory three-year term of post-release
control, coupled with the written notifications the defendant received regarding the imposition of
a threc-year term of discretionary post-release control for his third-degree felony conviction, the
court of appeals erred when it determined that the defendant’s sentence on the third-degree
felony was void.

Additionally, the trial court’s judgment entry stating that the defendant must serve up to
three years of mandatory post-release control was not void. This Court held, in Watkins v.
Collins, 111 Ohio St.3d 425, 2006-Ohio-5082, that a sentencing entry need not specifically state
that a post-release control term is mandatory in order to authorize the DRC to enforce a
mandatory post-release control term. In Watkins, several inmates - all of whom were
incarcerated for violating their mandatory post-release contro] terms — sought habeas corpus
relief, claiming that their sentencing entries mistakenly included language indicating that the
post-release control terms were discretionary. The sentencing entries at issue in Watkins either

expressly stated that post-release control was discretionary or were ambiguous as to whether



post-release control was discretionary or mandatory. The inmates claimed that “by
misrepresenting the mandatory nature of their postrelease control, the trial courts never properly
imposed such control, and that they therefore could not be imprisoned for violating that control.”
Id. at §43.

This Court denied the inmates” habeas petitions. After noting that “sentencing errors are
not jurisdictional and are not cognizable in habeas corpus,” id. at 140, quoting Majoros v. Collins
(1992), 64 Ohio St.3d 442, 443, this Court noted that “the sentencing entries for the petitioners
here specified that postrelease control was, at a minimum, discretionary and was part of their
sentences.” Watkins, at §50. Accordingly, “the sentencing entries are sufficient to afford notice
to a reasonable person that the courts were authorizing postrelease control as part of each
petitioner’s sentence.” Id. at 51. Moreover, “[a]ny challenge to the propriety of the sentencing
court’s imposition of postrelease control in the entries could have been raiscd on appeal.” Id.
“This conclusion is consistent with the preeminent purpose of R.C. 2967.28 — that offenders
subject to postrelease control know at sentencing that their liberty could continue to be restrained
after serving their mitial sentences.” Id. at 152.

Also pertinent to this case is this Court’s decision in Patterson v. Ohio Adult Parole
Auth., 120 Ohio St. 3d 311, 2008-Ohio-6147, which addressed an entry stating “up to” five years
of post-release control. This Court held that the “up to” language was sufficient to allow
enforcement of the mandatory five-year post-release conﬁ‘ol term. “We have never held that
these claims can be raised by extraordinary writ when the sentencing entry includes postrelease
control, however inartfully it might be phrased.” Id. at §8. The Patferson Court quoted the

Watkins decision for the view that “habeas corpus is not available to contest any error in the



sentencing entries, and petitioners have or had an adequate remedy by way of appeal to challenge
the imposition of postrelease control.” 1d. at 48 (quoting Watkins, §53).

The Patterson Court distinguished cases like Hernandez v. Kelly, 108 Ohio St.3d 395,
2006-Ohio-126, and Staie v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250. In Hernandez, the
“sentencing entry did not include postrelease control.” Puartterson, at 8. In Bezak, the defendant
had pursued his challenge to post-release control “in direct appeal from sentence imposing
postrelease control.” Id. |

In this case, the court of appeals erroneously relied upon this Court’s summary reversal
of the court of appeals’ decision in State v. Oshorne, 8™ Dist. No. 88453, 2007-Ohio-3267, 439
to support its decision finding that the sentencing entry for the defendant’s second-degree felony
conviction was void. Osborne rejected the claim raised on direct appeal that “up to” language in
an entry was erroncous. But the challenge came on direct appeal, and so, after Bezak, this Court
summarily reversed that decision. Siaze v. Osborne, 116 Ohio St.3d 1228, 2008-Ohio-261. The
reversal at most reflects that the issue is correctable on direct appeal; it does not mean that this
Court believed that the “up to” language rendered the sentence “void.”

And this Court has warned about the limited precedential value of summary reversals,
since they often do not directly address an issue and often come with limited briefing. There arc
no “implicit” precedents, and the Court is not bound by “perceived implications” of an earlier
decision that did not “definitively resolve” the issue, see State v. Payne, 114 Ohio St.3d 502,
2007-Ohio-4642, 49 10, 12, especially a summary reversal that results from a concession or did
not come after full brieting. State v. Lester, 123 Ohio St.3d 396, 2009-Ohio-4225, {29, 31.

Various other cases are not dispositive vis-a-vis whether the “up to” language can be

challenged collaterally by a post-judgment motion. In State v. Boswell, 121 Ohio St.3d 575,
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2009-Ohio-1577, there had been no post-release control language in the judgment and the narrow
issue was whether the motion to withdraw plea would be considered a pre-sentence motion or a
post-sentence motion. In State v. Simpkins, 117 Ohio §t.3d 420, 2008-Ohio-1197, the defendant
was appealing from a resentencing, which had occurred because of a total absence of post-
release control language in the original entry.

In State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, the only issue was whether
the resentencing should have been de novo or whether R.C. 2929.191 would allow a narrow
correction vis-a-vis post-release control. Because the prosecution was not disputing the lower
court’s “void” holding, see id. at 436, this Court had no occasion to address the Watkins-
Patterson issue. In State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, the defendant was
appealing on direct appeal, and the “void sentence” complaint arose from a failure to provide
adequate notification at sentencing, not a complaint about the sufficiency of the entry. Andin
State v. Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, this Court reviewed various issues
arising during post-release control resentencing hearings.

None of these cases overrule Watkins or Patterson, and none of these cases invalidated
judgment entries which included the correct length of time the defendant would have to serve
post-release control and identified the mandatory/discretionary nature of the post-release control
term imposed, and which had been challenged in a successive collateral post conviction motion.

This Court’s standards for adhering to stare decisis would weigh strongly against
overruling Watkins or Patterson. Principles of starc decisis are at their height in the sentencing
context, particularly in the post-release control context. Simpkins, 2008-Ohio-1197, 19, n. 2.
One of the requirements for overruling precedent is that “abandoning the precedent would not

create an undue hardship for those who have relied upon it.” Westfield Ins. Co. v. Galatis, 100
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Ohio St.3d 216, 2003-Ohio-5849, paragraph one of the syllabus. Applying a “void sentence”
approach several years after the fact, and several years after Watkins and Patterson, woald upset
these reliance interests.

Even if there were a tension between these cases and this Court’s decisions in Watkins
and Patterson, Watkins and Patterson should still control, as only this Court can conclude that
the precedents should be overruled becaunse they have been undermined by subsequent decisions.
Agostini v. Felton (1997), 521 U.S. 203, 237-38 (“if a precedent of this Court has direct
application in a case, yet appears to rest on reasons rejected in some other line of decisions, the
Court of Appeals should follow the case which directly controls, leaving to this Court the
prerogative of overruling its own decisions.”; quoting another case); Smith v. Kiem (1983), 6
Ohio St.3d 16, 18 (only Supreme Court can decide that a part of earlier syllabus was dicta).
“Qur decisions remain binding precedent until we see fit to reconsider them, regardiess of
whether subsequent cases have raised doubts about their continuing vitality.” Hohn v. United
States (1998), 524 U.S. 236, 252-53. The application of the Galatis factors, including especially
the reliance factor, should lead this Court to reaffirm Wartkins and Patterson.

Accordingly, because the defendant had actual oral notification of the trial court’s
imposition of a mandatory three-year term of post-release control, in addition to written
notification of the imposition of a concurrent discretionary three-year term of post-release
control imposed, and because the sentencing entries included the correct term of years of post-
release control imposed, as well as the mandatory/discretionary nature of the post-release control
terms, the defendant’s sentences w;are not void, and the court of appeals” decision must therefore

be reversed.
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Finally, res judicata applies to bar relief. “Under the doctrine of res judicata, a final
judgment bars a convicted defendant who was represented by counsel from raising and litigating
in any proceeding, except an appeal from that judgment, any defense or any claimed lack of due
process that the defendant raised or could have raised at trial or on appeal. State v. Brown, 167
Ohio App.3d 239, 2006-Ohio-3266, ¥ 7, citing State v. Szefcyk (1996), 77 Ohio St.3d 93, 96; see,
also, State v. Perry (1967), 10 Ohio St.2d 175, paragraph nine of the syllabus. As Warkins and
Patterson recognize, an irregularity of this sort could have been raised on direct appeal. It is
barred by res judicata now, particularly in light of the fact that the defendant unsuccessfully
raised an issue challenging the trial court’s imposition of post-release control in the prior
litigation 1n his case.

Because the court of appeals incorrectly determined that the defendant’s sentences were
void based on its determination that the oral advice regarding the imposition of post-release
control at the defendant’s sentencing hearing was inadequate, and its determination that the
language contained in the defendant’s sentencing entry that he would serve a mandatory term of
up to three years of post-release control, and because the defendant previously raised a challenge
to the trial court’s imposition of post-release control, the court of appeals erred in finding the

defendant’s sentences were void, and that decision must be reversed.
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CONCLUSION

For the foregoing reasons, it is respectfully submitted that the within appeal presents
questions of such great public interest as to warrant further review by this Court. It is therefore

respectfully submitted that jurisdiction be accepted.

Respectfully submitted,

RON O’BRIEN 0017245
Prosccuting Attorney
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Assistant Prosecuting Attorney
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MEMORANDUM DECISION
Rendered on March 31, 2010

Ron OBrien, Prosecuting Attomey, and Barbara A.
Fambacher, for appeliee.

Corey M. Hazel, pro se.

APPEALS from the Franklin County Court of Common Pleas.

BROWN, J.

{41} in these consolidated appeals, defendant-appellant, Corey M. Hazel,
appeals from judgments of the Franklin County Court of Common Pleas, denying his
motions for re-sentencing and for correction of clerical mistake.

{92} On October 19, 2005, appellant was indicted in case No. 05CR-7105 on
one count of engaging in a pattern of corrupt activity, two counts of theft, seventeen
counts of forgery, fifteen counts of securing writings by deception, and thirteen counts of

money laundering. On June 27, 2006, appelfant was indicted in case No. 06CR-4742 on
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Case Nos. 09AP-1132, 09AP-1333, 09AP-1156 and 09AP-1157 2

two counts of forgery, one count of theft, one count of money laundering, and one count
of securing writings by deception.

{93} On March 1, 2007, appellant entered a guilty plea in case No. 05CR-7105
to one count of engaging in a pattern of corrupt activity, a stipulated felony of the second
degree, one count of forgery, a felony of the third degree, and one count of securing
writings by deception, a felony of the third degree. The trial court ordered a nolle
prosequi as to the remaining counts. Also on March 1, 2067. in case No. 06CR-4742,
appeliant entered a guilty plea to one count of forgery, a felony of the third degree, and
the court entered a nolle prosequi on the remaining counts of that indictment.

{94} In case No. 05CR-7105, the trial court sentenced appellant to six years
incarceration on Count 1 (engaging in a pattemn of corrupt activity), two years
incarceration on Count 15 (forgery), and two years incarceration an Count 29 (securing
writings by deception). Pursuant to a joint recommendation of the parties, the trial court
ordered Counts 1, 15, and 29 to be served concurrently, for a total sentence of si.x years
incarceration. Further in case No. 06CR-4742, the trial court sentenced appellant to two
years incarceration, with such sentence {o run concurrently with the sentence in case No.
05CR-7105. On May 31, 2007, appeliant filed pro se motions for leave to file delayed
appeals in case Nos. O5CR-7105 and 06CR-4742, which this court denied by
memorandum decision filed August 16, 2007.

{95}  Appeliant subsequently filed with the trial court motions for post-conviction
relief and motions to withdraw his guilty pleas in case Nos. 05CR-7105 and 0BCR-4742,
which the trial court denied by entries filed August 27, 2008. Appeliant later filed motions

in both cases for default judgment and summary judgment, as well as successive motions
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to withdraw his guilty pleas. On October 17, 2008, the trial court filed entries denying
appellants motions for default judgment and summary judgment, and dismissing
appellant's successive mofions to withdraw his guilty pleas. Appellant appealed the trial
coust's denial of post-conviction relief, as well as the court's entries denying his motions to
withdraw guilty pleas, and his motions for summary judgment and default judgment.

{§6; On February 26, 2009, this court affirmed the trial court's decisions denying
appellant's petitions for post-conviction relief. State v. Hazel, 10th Dist. No. 08AP-789,
2000-Chic-880. On May 7, 2009, this court affirmed the judgments of the trial court
denying appeliant's motions to withdraw guilty pleas, and denying his motions for default
judgment and for summary judgment. Sfate v. Hazel 10th Dist. No. 08AP-1002, 2009-
Ohio-2144.

{97} On November 2, 2009, appellant filed with the trial court motions for re-
sentencing in case Nos. 05CR-7105 and 0BCR-4742. The state filed memorandum
contra the motions. The trial court, by entries filed November 23, 2009, denied
appellant's motions for re-sentencing. On November 30. 2009, appellant filed motions to
correct a clerical mistake in case Nos. 05CR-7105 and 06CR-4742, which the trial court
denied by entries filed December 2, 2009.

148} Appellant appeals from the trial court's entries denying his motions for re-
sentencing and to correct a clerical mistake, setting forth the following four assignments
of error for this court's review:

FIRST ASSIGNMENT OF ERROR FOR REVIEW
The Trial Court Committed Reversible Error When It Failed To

Properly Advise Appellant In The 05CR7105 Sentencing
Entry Of The Mandatory Three Year Period Of Post Release
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Control Which Rendered The Sentence Void And Contrary To
Law.

SECOND ASSIGNMENT OF ERROR FOR REVIEW

Trial Court Abused Its Discretion When It Determined That A
Motion For Resentencing Must Be Reclassified As An
Untimely Or Successive Petition For Post Conviction Under
R.C. 2953.21 and 2953.23.

THIRD ASSIGNMENT OF ERROR FOR REVIEW

The Trial Court Committed Reversible Emor When It
Determined That It Did Not Have Jurisdiction To Correct A
Void Sentence.

FOURTH ASSIGNMENT OF ERROR FOR REVIEW

The Trial Court Committed Reversible Error When it Failed To
Inform Appeliant At The Sentencing Hearing in Case
06CR4742 That The Applicable Period of Post Release
Control Pursuant To R.C. 2929.19(B)(3)(c)(d) and {e) Is Up
To Three Years-Optional.

{491 Appellant's assignments of error are somewhat interrelated and wili be
considered together, Under the first assignment of error, appellant chailenges, in case
No. 05CR-7105, language in the frial courts judgment entry providing in part that
appellant had been notified that the applicable period of post-release control "is up to
Three years." Appellant argues that such language is contrary to statutory requirements
and case law as it does not adequately indicate that the three-year term is mandatory.
Under his fourth assignment of error, appellant challenges his sentence in case No.
0BCR-4742, based upon his contention that the trial court failed to inform him, during the
sentencing hearing, that post-release control was discretionary.

{910} Atthe outset, we address whether the trial court properly treated appellants

motions for re-sentencing as successive motions for pés't—conviction relief, an issue raised
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under appellant's second assignment of error. In his motions for re-sentencing, appeliant
argued before the trial court that his sentences were void due to the trial court's failure to
properly inform him of post-release control. The trial court construed the motions for re-
sentencing as successive petitions for post-conviction relief and determined, pursuant to
R.C. 2953.23(A). that appellant had failed to satisfy the requirements for an exception to
the general prohibition against second or successive petitions.

{11} Appellee asserts that the trial court properly considered the motions for re-
sentencing as successive petitions, arguing there is no provision permitting a criminat
defendant to file a motion for re-sentencing. Appellate courts, however, have recognized
the propriety of such a motion to challenge a void sentence, citing language by the
Supreme Court of Ohio in Sfafe v. -Boswell, 121 Ohio St.3d 575, 2009-Ohio-1577, 12
("[d]espite the lack of a motion for resentencing, we still must vacate the sentence and
remand for a resentencing hearing"”). See State v. Holcomb, 8th Dist. No. 24287, 2009-
Ohio-3187, 419 (defendant may raise claim of void sentence in the trial court "by filing a
motion for resentencing and. in light of Bosweil's analysis, the motion should not be
reclassified as a petition for postconviction relief’). See also Stafe v. Scott, 6th Dist. No.
E-09-048, 2010-Ohio-297, J19 (same), citing Holcomb and Boswell.

{912} Courts have thus held that, assuming a sentence is actually void, a trial
court errs by characterizing a motion for re-sentencing as an untimely and successive
petition for post-conviction relief and denying the motion on that basis. State v. Wheeler,
oth Dist. No. 24488, 2009-Ohio-3557, §10. See also Holcomb at 18 ("a trial court,
confronted with an untimely or successive petition for postconviction relief that challenges

a void sentence, must ignore the procedural irregularities of the petition and, instead,
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vacate the void sentence and resentence the defendant”). Finding the above autherities
persuasive, the issue we now consider is whether appellant's sentence "is indeed void as
alleged in his motion for resentencing due to improper notification as to post-release
control.” Wheeler at §10.

{913} As noted under the facts, appellant entered guilty pleas in case No. 05CR-
7105 to one felony of the second degree and two felonies of the third degree, while in
case No. 06CR-4742 he entered a guilty plea to one felony of the third degree. Pursuant
to R.C. 2967.28(B)(2), an offender convicted of a felony of the second degree (that is not
a sex offense) is subject to a mandatory term of three years post-release control. R.C.
2967.26(C) provides in part that a sentence for a third-degree felony (which is not a sex
offense and where the defendant did not cause or threaten physical harm) "shall include a
requirement that the offender be subject to a period of post-release control of up to three
years."

{14} The transcript of appellants sentencing hearing, in which the court
sentenced appellant in both case Nos. 05CR-7105 and 06CR-4742, indicates that the trial
court orally addressed the issue of post-release control with appellant in the following
manner:

Now let me advise you that you are subject and will be subject
o a period of post-release control of three years for a
conviction of the felony of the second degree. When you are
released, you'll be subject to that three-year control. if you
violate the terms and conditions of that control, you can be
returned to the institution for up to one-half of your original
sentence.

{915} The trial courl's sentencing entry in case No. 05CR-7105 pravides in part:

"After the imposition of sentence, the Court notified the Defendant, orally and in writing,
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that the applicable period of post-release control * * * is up to Three years - Mandatory."
The courl's sentencing entry in case No. 06CR-4742 states in part: "After the imposition
of sentence, the Court notified the Defendant, orally and in writing, that the applicable
period of post-release control * * * is up to Three years — Optional.”

{916} A review of the transcript of the sentencing hearing indicates that the trial
court only addressed the issue of post-release control as to the mandatory three-year
term for the second-cegree felony offense in case No. 05CR-7105; the court did not
inform appellant, at the time of the sentencing hearing, that he would be subject to post-
release control with respect to the third-degree felony offenses in case No. 05CR-7105, or
the third-degree felony offense in case No, 06CR-4742. Thus, while the sentencing entry
in case No. 0BCR-4742 correctly indicates that appellant was subject to "up to Three
years — Optional" post-release control, the courts faifure to notify appellant during the
sentencing hearing of discretionary post-release control for the felony thrée forgery
offense constituted error, and rendered that sentence void. See Scoft at 10 (while trial
court properly informed defendant he was subject to a mandatory three-year term of post-
release for burglary offense, court erred in not advising defendant he may be subject to
discretionary terms of up to three years for two other offenses and, thus, the sentences
imposed “for those two offenses are void").

{417} We note that the trial court, in its entries denying appellants motions for
correction of clerical mistake, addressed appellant's contention that he was not orally
advised of post-conviction relief with respect to the felony three offense in case No.

08CR-4742. The trial court observed that, while appellant's conviction for the third-
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degree felony "could aiso result in up to three years of postrelease control, it must be
concurrent and cannot increase the time defendant spends on postrelease control.”

{918} In Scotl, the court addressed similar rationale by the state. Specifically, the
state argued that, "because appellant was properly notified of the three year mandatory
term, it was not necessary to notify him that he may be subject to two additional three
year discretionary terms since they would be served concurrently with" the mandatory
term. Scott at §13. The court, while recognizing that the state's argument “makes some

- sense" nevertheless held that “the fact remains” the law provides that failure to give
notification of “possible” post-release controf will support reversal for re-sentencing. id.
The court cited the language of R.C. 2929.19(B)(3)(d), providing in part that the
sentencing court "shall" notify the offender that he or she may be supervised under R.C.
296728 if sentenced for a third, fourth or fifth-degree felony. In considering that
language, the court held in part: "By indicating that the sentencing court 'shall do all of the
following,' the lagislature clearly placed a mandatory duty upon the trial court rather than
granting it discretion.” Scott at f17. In the instant case, we similarly conclude that,
despite the fact the sentence in case No. 06CR-4742 may run concurrently with the
mandatory term in case No. 05CR-7105, the trial court was still required to notify
appellant of post-release control with respect to that third-degree felony offense.

{919} Regarding case No. 05CR-7105, while the trial court informed appellant
during the sentencing hearing that he would be subject to three years of post-release
control for the second-degree felony offense, the court's sentencing entry in that case
contains discretionary language, i.e., "up to three years," in stating the duration of the

term. Reviewing courts have held that a trial court's "language of 'up to three years' is a
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statement that appellant may be subject to less than three years, possibly even no years,
of post release control.” Stafe v. Jones, 7th Dist. No. 06 MA 17, 2009-Ohio-794, 1j12.
See also State v. Oshome, 116 Ohio St.3d 1228, 2008-Ohio-261 (summarily reversing
and remanding appellate court's decision not to vacate case where frial court advised
defendant he would e subject to "up to three years" of post-release control where
defendant was required to serve full three-year term); Hernandez v. Kelly, 108 Ohio St.3d
395, 2006-Ohio-1286, §j2 (at sentencing hearing, trial court's notification that defendant
was subject to post-release control “for a period of up to five years" was emoneous
because his offense "warranted a mandatory postrelease control period of five years, not
'up to' five years").

1920} Here, the trial court's sentencing entry in case No. 05CR-7105 erroneously
suggests that appellant's period of post-release control could be less than three years for
the second-degree felony offense. See State v. Steid], 8th Dist. No. 09CA0010-M, 2009-
Chio-5053, 15 (language in sentencing entry stating that "nost[-lrelease coniral is
mandatory in this case up to a maximum of 5 years for Counts | through 1il" rendered
sentence void, as it employed "discretionary language when stating the duration of the
term for which he would be subject to post-release contral"); State v. Olah, 9th Dist. No.
08CAD09447, 2008-Ohio-3651. §7 (where the defendant was subject to a five-year
mandatory period of post-release control, trial court's entry stating defendant's post-
release control is "mandatory in this case up fo a maximum of 5 years" mistakenly
indicates defendant could be subject to less than, but no more than, five yéars of post-
release control instead of stating he in fact will be subject to the full term of five years).

{Emphasis sic.)
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{21} Upon review, we conclude that the tial court's failure to notify appellant
during the sentencing hearing that he was subject to terms of post-release control with
respect to the third-degree offenses in case Nos. 05CR-7105 and 06CR-4742, as well as
the courts inclusion c¢f erroneous language in the sentencing enfry in case No. 05CR-
7105, rendered the sentences in those cases void, requiring a remand for re-sentencing.
See Scotf at 119 ('[If a seﬁtence is void for failure to include post-release contro}
notification, the trial court — or the reviewing court — has an obligation to recognize the
void sentence, vacate it, and order resentencing”). Accordingly, appellant’s first, second,
and fourth assignments of error are hereby sustained and, in light of our disposition of
those assignments of error, appellant’s third assignment of error is rendered moot.

{422} Based upon the foregoing, appeflant's first, second, and fourth éssignments
of error are sustained, the third assignment of error is rendered moot, the judgments of
the Franklin County Court of Common Pleas are vacated, and these matters are
remanded to the trial court for re-sentencing.

Judgments vacated; causes remanded.

BRYANT and KLATT, JJ., concur.
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For the reasons stated in the memorandum decision of this court rendered
herein on March 31, 2010, appellant's first, second, and fourth assignments of error are
sustained, and appellant's third assignment of error is rendered moot. It is the judgment
and order of this court that the judgments of the Franklin County Court of Common Pleas
are vacated, and these matters are remanded to that court for re-sentencing. Costs are

assessed against appellee.
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