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INTRODUCTION

Chapter 2915 of the Ohio Revised Code defines and criminalizes gambling in the State

of Ohio. First and foremost, this case presents the question of whether Ohio citizens shall be

found to have committed a criminal act solely on the basis of one cent. The present action is not

about skeeball or carnival games or family fun centers or the regulation of economic conduct.

1'his case is about the complete lack of any rational basis for deterniining wliether or not a

criminal act has been committed. No ra6onal basis exists for de6ning criminal conduct by

considering the wholesale value of a merchandise prize given for a single play of a skill-based

amusement machine. The complete lack of any basis for defining criminal conduct in this

manner is violative of the Equal Protection Clause of the United States and Ohio Constitutions.

In fact, a thorough review of the Merit Brief of The Ohio Attorney General supports the

conclusion that the statute lacks a rational basis. Initially, the Attorney General ignores the

significant events surrounding the enactnient of the statute. Next, the Attorney General engages

in a strained atteinpt at statutory construction in order to isolate R.C. §2915.01 (AAA)(1) from

the rest of the statutes governing gambling in an effort to convince the Court that the provision is

a regulation of skill-based amusement gaines. Further, the Attorney General proffers the

argument that only machines are being classified rather than individnals. 1'his argument is made

despite the fact that this Court did not accept this propositioti of law for review. Finally, the

Attorney General attempts to convince this Court that the legislature had a rational basis for

imposing an arbitrary limit not grounded in any research or justification.

The Attorney General's version of the events surrounding the passage of the statute

include an observation that a law passed in 2003 allowing skill-based amusement machines as

long as the outcome was not determined largely or wliolly by chance necessitated the passage of



Am.Sub.H.B. No. 177 in 2007 (four years later). In fact, the Attorney General points out that on

August 22, 2007 Governor Strickland signed Executive Order 2007-28S stating that the spread of

illegal gambling machines in Oliio created an emergency. This Executive Order was signed only

eighteen days after the regulations became effective for Ohio's new lottery game, Ten-OH, an

on-line Keno game. See Ohio Administrative Code §3770:1-9-54. As this Court is aware,

Governor Strickland announced, in January of 2008, three months after Am.Sub.H.B. No. 177

was signed, that the Ohio Lottery should offer a Keno game that would be available to citizens in

bars and restaurants and would generate income for the State ol' Ohio (as opposed to generating

income for private individuals). 1'hus, the competition from the skill-based amusement machines

having been eliminated the Ohio Lottery's Keno machines could be placed as subslitutes.

In addition to ignoring the factual circumstances surrounding Keno and the passage of

Am.Sub. H.B. No. 177, the Attorney General also strains the construction of the stah.ttes

governing gambling in an attetnpt to spin a rational basis for R.C. §2915.01(AAA)(1). The

Attorney General contends that "...the prize limit is rational, both as a regu1ation of non-

ganibling activity and as a prophylactic measure against actual gambling." See Merit Brief of

Defendant-Appellant Richard Cordray, Ohio Attorney General at page 2. This statement wholly

niisperceives that statutory scheme of Chapter 2915. lJnder the gamblitzg laws, games of chance

conducted for profit and schemes of chance are illegal activities subjecting an individual to

criminal prosecution. A skill-based amusement machine is excluded from the definition of

"scheme of chance." See R.C. §2915.01(C). Under R.C. §2915.01(AAA)(1), however, a

machine is not a skill-based amusement machine if an individual is awarded a merchandise prize

with a wholesale' value of more than $10.00 (Ten Dollars). The prize limit defines criminal

The $10.001imit is determined by the wholesale value of the prize, not the retail value.
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activity; it does not regulate non-gambling activity. The application of the provision either

makes an activity gambling or not gambling. It has no tiarther operation than to define the act.

Therefore, it does not regulate non-gambling activity in any manner.

The latter part of the Attorney General's argument is that the provision acts as a

prophylactic nieasure agaiuzst actual gambling. This contention cannot be supported based upon

the Attorney General's interpretation of R.C. §2915.01 (AAA)(2). If R.C. §2915.01(AAA)(2)

perniits only games that are based upon skill, then the application of R.C. §2915.01(AAA)(1)

does not result in any fiuther limitation on the elimination of cha.nc:e-based ganies. The flaw in

this aigument is the saine as the flaw in the previous argument. "I'he provision makes the

awarding of a merchandise prize with a wholesale value of more than $10.00 (Ten Dollars) an

illegal gambling act. The provision is not a prophylactic measure against actual gambling; the

provision defines actual ganibling under Chapter 2915.

Further, the Attorney General argues that there is no classification under the statute and

the Equal Protection analysis does not apply. This Court did not accept this issue for review, but

the PlaintifFs-Appellees will respond to this argument. In order to make his assertion, the

Attorney General focuses only on R.C. §2915.01(AAA)(1) and does not cotisider the operation

of this provision in the context of the entire statutory scheme criminalizing gambling. The

Attorney General applies the reasoning set forth in Burnett v. Motorist Mut. Ins. Co. (2008), 118

Ohio St. 3d 493, 2008-Ohio-2751 to argue that no classifications of individuals exist. This

argument fails as individuals are convicted under the statutory scheme, not machines.

Most irnportantiy, the Attorney General ignores well-established legislative enactments

and judicial interpretations that define gambling under Ohio Law in arguing that R.C.

2915.01(AAA)(1) does not violate the Equal Protection Clauses of tlie Federal and State



Constitutions. The Attorney General argues that the Legislature may define limits regarding

skill-based amusement games separate from eriminalizing certain actions as gamblhlg. Even if

the Court were to accept this argument, R.C. §21915.01(AAA)(1) does not regulate skill-based

amusement machines; it defines criniinal conduct. Under this provision, the conduct is criminal

regardless of whether the machine being operated or played is a skill-based amusement machine

or a scheme of chance. The Tenth District Court of Appeals appropriately relied upon the

distinetion between games of skill and games of chance as nothing in the case law or statutes has

changed the skill/chance distinction.

'I'he Attorney General also attempts to support the constitutionality of the statute by

proffering that games involving prizes of more than $10.00 (Ten Dollars) for a single play "...are

likely to involve illegal chance-based gambling, without triggering all of the difficulties involved

in proving the existence of a chatice elentent" See Merit Brief of Defendant-Appellant Richard

Cordray, Ohio Attorney General at page 22. This statement blatantly shows that the prize limit is

intended to criminalize conduct. In fact, the Attorney General has all but admitted that no one

will ever be convicted applying the provisions oPR.C. §2915.01(AAA)(2) governing whether a

machine is skill-based, with the exception of whetlier cash is beiug paid. No law enforcement

officer will ever be able to forniulate a reasonable suspicion that a machine is not skill-based

relying on the operation of the machine because all of the factors under R.C. §2915.01 (AAA)(2)

can only be determined by examining the internal operation of the machine. In essence, the

Attorney General advocates the criminalization of receiving a teddy bear with a wholesale value

in excess of $10.00 (Ten Dollars) for a single play. This eriminalization occurs regardless of

whether a machine is a legal slcill-based aimisement machine or an illegal game of chance or

scheme of chance. This serves no legitimate state interest.
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STATEMENT OF TE3E CASF AND FACTS

Pickaway County Skilled Gaming, L.L.C. and Stephen S. Cline own and operate

Spiimers, an amusement ganie arcade located in Circleville. Spimiers is a members-only

organization that requires members to pay an annual fee in exchange for membership rights and

privileges. The arcade contains 150 skill-based amusement machines for use by its members.

'The Attorney General, in coordination with the Governor's office, devised a ban on these

lawful skill-based amusement machines declaring the machines "illegal" under an

Administrative Rule promulgatcd by the Attomey General. The Attorney General attempted to

justify the proniulgation of the rule under the Ohio Consumer Sales Practices Act. On August

22, 2007, Mr. Cline received from the Attoiney General an Order to Cease and Desist the

operations of the games in Spinnes. Mr. Cline voluntarily ceased operatiomis and attempts were

made to resolve this matter; however a resolution could not be reached. Pickaway County

Skilled Gaming, L.L.C. and Stephen S. Cline filed Case No. 07-CVII-09-11902, Pickatinay

County Skidled Garning, LLC. v. Marc Dann, Attorney General. Cross-Appellees sought and

received a Temporary Restraining Order and, until Tuesday, October 23, 2007, Spinners

remained opened for business. That action was dismissed as moot.

Also daring this time, Sub.H.B. No. 177, aitroduced on April 24, 2007 was pending in

the Ohio House of Representatives. The bill amended R.C. §3769.07, an anti-trust provision,

and proposed increasing the number of horse racing tracks that one person could own. The bill

remained pending and no action was taken with respect to the bill until October 10, 2007. On

that day, the Ohio House of Representatives voted to pass Suh.H.B. No. 177 with amendments

proposed that day. The amendments added an F,mergency Clause to the bill, enacted R.C.

§§2915.06 and 2915.061 , and aniended R.C. § 2915.01(AAA) using language virtually identical
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to that used in the administrative rule that the Attornmey General had promulgated. Fifteen days

later, on October 25, 2007, the bill was signed into law by Governor Strickland.

Spnvrers re-opened after substantial alterations were made to the operation of the

business based upon the provisions of Am.Sub.H.B. No. 177. Spinners continues to operate

while this action is pending, however, the ainount of members and the frequency of visiting

Spinners has decreased substantially since the bill was passed.

On October 31, 2007, Pickaway County Skilled Gaming, L.L.C. and Stephen S. Cline

filed the present action seeking a declai-ation that Am.Sub.H.13. No. 177 was unconstitutional in

whole or part and seeking a permanent injunetion against the Attorney General enjoining

enforcement of Chapter 2915 as amended. Cross-motions for sunimary j udgment were filed by

the parties as to all claims. On October 30, 2008, the Trial Court granted the Attorney General's

Motion for Summary .ludgment and denied Pickaway County Skilled Gaining, L.L.C. and

Stephen S. Cline's Motion for Summary Judgment. Pickaway County Skilled Gaming, L.L.C.

and Stephen S. Cline appealed this decision to the Tenth District Court of Appeals.

On July 16, 2009, the Court of Appeals held that R.C. §2915.01(AAA)(1), which

provided that prizes awarded for playing skill-based amusement machines could not exceed a

wholesale value of $10.00 (Ten Dollars) for a single play, violated the Equal Protection Clauses

of the Ohio aud Federal Constitutions as there was no rational relationship between limiting the

value of the prize to $10.00 (Ten Dollars) and fiu-thering the governmental interest in regulating

gambling. (Appendix ot'Defendaait-Appellant, p. 26 (hereinafter "Def. Appx.".) The remaining

assignments of error asserted by Pickaway County Skilled Gan7ing, L.L.C. and Stephen S. Cline

were oven•uled. (Def. Appx., p. 33.)
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Both parties sought review of this Court. On December 2, 2009, this Court accepted the

Attorney General's Cross-Appeal with respect to Proposition of Law No. II, "The limit on the

value of inerchandise prizes in R.C. 2915.01(AAA)(1) does not violate the equal protecfion

clauses of the United States and Ohio Constitutions."

ARGUMENT

1. THEPRIZE-VALUE LIMI'I' ES'1'ABLISHES A CLASSIFICATION
BE"1'WEEN INDIVIDUALS WHO ENGAGE IN CRIMINAL AC'TIVITY
AND INDIVIDUALS WHO DO NOT ENGAGE IN CRIMINAI,
ACTIVITY AND THE PRIZE-VALUE LIMIT IS SUBJECT TO
REVIEW UNDER THE EQUAL PRO'I'EC'1'ION CLAUSES OF 'I'HE
FEDERAL AND STATE CONSTITUTIONS.

The Attorney General seeks to have this Court detennine that R.C.§2915.0(AAA)(1) does

not classify individuals, but rather, machines. 'f he first time that this proposition was raised by

the Attorney General was in liis Memorandum in Support of Jurisdiction. None of the courts

below considered this issue.

The Attorney General relies on a case rec.ently decided by this Court, Burnelt v. Motorists

Mut. Ins. Cos. (2008), 118 Ohio St. 3d 493, 2008-Ohio-2751. Burnett is not applicable to this

case as it addresses an entirely diffei-ent statute and set ol' circumstances.

In .Burnett, this Court determined that former R.C. 3937.18(K)(2) did not create an actual

classification of persons in the plaintiff's situation and the Equal Protection Clause was not

applicable. Id. at ¶42. 'I'he statute created a distinction between a tnotor vclticle owned,

funiished or available for use by an insured (or a family member) seeking uiiinsured motorist

benefits for personal injuries due to the negligence of a driver and a motor vehicle not owned,

furnished or available for the regular use of an injured insured (or family member). Id. at ^34.

't'he plaintiff had argued that the statute created a classification betwcen "injured persons

related to the tortfeasor and living in the household of the insured versus all other injured

7



persons." Id. at ¶42. This Court reasoned that this was not the distinction that was being made

as the statute would apply regardless of whether a family member of the injured plaintiff

negligently operated the owned auto or a friend of the injured plaintiff operated the owned auto.

Id, at ¶133-38. The most important statement of the case for consideration here is: "Under R.C.

3937.18(K)(2), it doesn't inatter who the tortfeasor is." Id at ¶34, quoting 111forrfs v. United Ohio

Ins. Co., 160 Ohio App. 3d 663, 2005 Ohio 2025, P15.

1'he glaring difference between Bzernett and the present case is that in Burnett, the

negligent driver of the vehicle has no consequences from the application of the statute. The

plaintiff in Burnett was seeking uninsured motorist coverage. The application of the statute in

one mamier or another would not have affected the liability of the negligent driver or changed

the amoimt of daniages for which the negligent driver was liable. In fact, the driver of the owned

auto had absolutely nothing to do with the statute. ln the present case, the application of R.C.

§2915.01(AAA)(1) has consequences for the individuals wlio receive the prizes. One individual

is a criminal and the other individual is not a criminal. The application of the statute also has

consequences for the owner of the machines. One owner is a criminal and the other owner is not

a criminal. The difference between the former and the latter is one cent ($.01) under the statute.

While the plaintiffs in Burnett failed to identify a classification, clearly the plaintiffs in

this case have identiiied a classification and it was entirely proper for the lower courts to apply

the Equal Protection analysis to the statute.

Like the pla.intiffs in Bzarnett, the Attorney General also fails to use the proper

classification. 'fhe Attorney General contends that the classification is among skill-based

amusement machines. This is incorrect as the provision applies to the value of the prize and does

not depend on whether the machines are skill-based or chance-based. Either type of machine
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will result in a criminal prosecution or a "safe harbor" depending on whether the prize rewardecl

has a wholesale value of more than $10.00 (Ten Dollars) or does not have a wholesale value of

more than $10.00 (Ten Dollars), respectively. Under the Attorney General's argument, pursuant

to R.C. §2915.01(AAA)(1), chance-based machines that reward a player witli a prize with a

wholesale value of less than $10.00 (Ten Dollars) are legal in the State of Olhio. The Attorney

General attempts to ciretiunvent this conclusion on the basis that R.C. §2915.01 (AAA)(2) applies

to determine whether machines are skill-based. Ilowever, an individual rnay be charged witli a

crime solely on the basis of the vahie of the prize and whether the machine is skill-based or

chance-based will never be considered. ln fact, this would be the tnost-likely circumstances as a

law enforcement official would be unable to determine whether a machine is skill-based or

chance-based by any external observation of the machine. On page 22 of his Merit Brief, the

Attorney General admits that the above set of circumstances is correct:

'hhat is not to say the skill-versus-chance assessment was impossible-indeed, it
could be done at trial, albeit at great expense. Rather, the distinct concern was,
and still is, that such assessments are so burdensome so as to create a barrier to
effective law enforcement that enabled unscrupulous operators. Worse yet, the
case of re-programtning meant that even if law enforcement gained a conviction
or an injunction against a particular brand of machines, its vendors and operators
could alter the machines and start the process anew.

These concerns provide a rational basis for enacting the separate prize limit, thus
addressing a different element of the gambling problem and bypassing the need to
resolve the skill-versus-chance issue in rnany cases.
(Bold emphasis added).2

The failure of the Attorney General's classi6cation also renders irrelevant his argument

that the Tenth District Court of Appeals based its decision on "labels." Only the Attomey

General pretends to not understand that the statute addresses criminal conduct and that the

application of the Consumer Sales Practices Act to the gambling statutes is niappropriate.

2 This statement is an admission that the provision is unconstitntionally void-for-vagueness.
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Wliether or not a merchandise prize has a wholesale value of' over $10.00 (Ten Dollars) or not

defines criminal conduct by an individual. The inapplicability of the Attorney General's

argument that the Tentll District Court of Appeals based its decision on labels is addressed below

in the section regarding the application of the Equal Protection Clause and incorporated herein.

II. TIIE PRIZE-VALUE LIMIT IS NOT RATIONALI,Y RELATED 'I'O
ANY STATE INTEREST INCLUDING ANY INTEREST IN
REGULATING SKILL-BASED GAMES INDEPENDENT OF ANY
CONNEC"TION TO CHANCE-BASED GAMBLING OR ANY
CONNECTION TO CHANCE-BASED GAMBLING.

It is well-settled that "[u]nder the rational basis test, a challenged statute must be upheld

if there exists any conceivable set of facts under which thc classification ratioiully furthers a

legitimate legislative objective." MeKinley v. Ohio Bureau Workers' Compensation (2006), 170

Ohio St. 3d 161, P33 (citations omitted). "When a fundamental right is not involved, a statute

comports with due process under the Ohio Constitution `if it bears a real and substantial relation

to the public health, safety, morals or general welfare of the public and if it is not unreasonable

or arbitrary."' Dickman v. Elida Community Fire Co. (2001), 141 Ohio App. 3d 589, 591-592

(citation omitted). In its siinplest terms, the Equa1 Protection Clause of both the Ohio and

Federal Constitutions prevents the government from treating people differently under its laws on

an arbitrary basis; those in similar circuinstances must be treated similarly. State v. Snyder

(2003), 155 Ohio App. 3d 453, P42.

Initially, the Attoniey General erroneously attempts to justify R.C. §2915.01(AAA)(1) on

the basis that the provision is related to the General Assembly's interest in regulating the amount

of money involved in skill-based games, thus regulating the economics of a product. 1'he cross-

appellant attempts to justify his position by pointing out that the consumer sales practices act

restricts unconscionable prices and other terms of a contract. As the Attorney General is aware,
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this case involves the criniinal garnbling statutes of the State of Ohio, not the Consumer Sales

Practices Act. In fact, the Attorney General.'s attempt at using the Consumer Sales Practices Act

was determnred to be an unconstitutional violation of the separation of powers. Next, the

Attorney General iticorrectly argues that R.C. §2915.01(AAA)(1) seives the State's interest in

prosecuting and deten-ing gambling despite the fact that the Attorney General contends that R.C.

§2915.01(AAA)(1) only applies to skill-based games. Neither argument is supported by a

review of the gambling statutes.

Chapter 2915 of the Ohio Revised Code defines and criminalizes gambling in the State

of Ohio. R.C. §2915.02(A)(2) provides, "No person shall... [aIstablish, promote, or operate or

knowingly engage in conduct that facilitates any game of chance conducted for profit or any

scheme of chance." (Appx. p. 3). R.C. §2915.02(F) makes the violation of the statute a

misdemeanor of the first degree and a felony of the fifth degree if a person has been convicted of

a previous gambling oftense. (Appx. p. 4). R.C. §2915.04(A) provides, "No person, while at a

hotel, restaurant, tavern, store, arena, hall or other place of public accommodation, business,

amusement, or resort sliall make a bet or play any gaine of chance or scheme of chance." (Appx.

p. 5). R.C. §2915.04(D) makes the violation of this section a minor misdemeanor and a

misdemeanor of the fourth degree if the person was previously convicted of any gambling

offense. (Appx. p. 5). T'hus, in order to find that a person has committed a gambling offense, it

niust first be determined whether a game of chance or any scl7eme of chance exists.

A "game of chance" is defined as "...poker, craps, roulette, or other gaine in which a

player gives anything of value in the hope of gain, the outcome of which is determined largely by

chancc, but does not include bingo." See R.C. §2915.01(D) (Def. Appx., p. 53). Pursuant to
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R.C. §2915.01(E), a "game of chance conducted for profit" is one designed to produce income

for the operator of the gamc. (Def. Appx., p. 53.)

A "scheme of chance" is "... a slot machine, lottery, numbers game, pool conducted for

profit, or other scheme in which a participant gives a valuable consideration for a chance to win a

prize, but does not inctude bingo, a skill-based amusement machine, or a pool not conducted for

profit." See R.C. §2915:01(C) (Def: Appx., p. 53).

"Slot machine" is further defined in R.C. §2915.01 as follows:

(V V)(1) "Slot" machine means either of tlle following:

(a) Any niechanical, electronic, video, or digital device that is capable of
accepting anything of value, directly or indirectly, from or on behalf of a player
who gives the thing of value in the hope of gain;

(b) Any niechanical, electronic, video, or digital device that is capable of
accepting anything of value, directly or indirectly, from or on behalf of a player to
conduct or dispense bingo or a scheme or game of chance.

(2) "Slot macbine" does not include a skill-based amusenient machine.3

(Def. Appx., p. 61.)

The only definition of "ski11-based amusement machine" is contained in R.C.

§2915.01(AAA)(1). R.C. §2915.0] (AAA)(3) and R.C. §2915.01(AAA)(4) provide further

explanations regarding the definition of a"skill-based amusement machine." (Def. Appx., p.

63.) Neither of these provisions apply to R.C. §2915.01(AAA)(2). R.C. §2915.01 (AAA)(2)

provides, in part, that "[a] device shall not be considered a skill-based amusement machine and

shall be considercd a slot machine if it pays cash or one of more of the following apply..." (Def.

Appx., pp. 62-63.) "1'hus, R.C. §2915.01(AAA)(2) defines the characteristics of a slot machine.

The only purpose of R.C. §2915.01(AAA)(1) is to define a skill-based amusement machine. It

3 Cross-Appellee believes that R.C. §2915.01(VV)(2) is unnecessary as R.C. §2915.01(C)

already distuiguishes a skill-based amusement machine from a slot macbine by stating that a

skill-based amuseinent machine is not a scheme of chance.
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does not and camiot act as a regulation of economic activity because it does nothing more than

define a crime.

The statutory scheme of Chapter 2915 criminalizes conducting or participating in

schemes of chance and garnes of chance. Both schemes o f chance tuid games of chance continue

to be defined as containing an element of chance. Am.Sub.13.B. No. 177 did not remove the

ehanee/skill distinction andtlie Tenth District Court of Appeals did not, as theAttorney Generai

contends, impose the chance/skill distinction by judicial fiat. It is the plain language of the

statutes that states that chance remaitis an essential elenient of a gambling offense.

A schetne of chauce includes a slot machiile, but excludes a skill-based ainusement

machine. A skill-based arnusement machine is defined as a machine that awards nrerchandise

prizes with a wholesale value of less than $10.00 (Ten Dollars)1'or a single play or redeeinable

vouchers for the same. The Tenth District Court of Appeals was cntirely correct in detemiining

that no rational relationship exists between the goal of regulating gambling and distinguishnig

between rewarding players with prizes worth ten dollars or less.

While this Court has viewed legislation tlrat does not involve a fundarnental right with

every deference to the Legislature, this Com•t does not hesitate to find fhat a law violates the

Equal Protection Clause when the violation is as obvious as the one in the present case. In fact,

this Court found that the Equal Protection Clause was violated where the amount of benefits

received from the P'iremen and Policenien's Death Benefit Pund by a widow were not adjusted

upward due to her minor children reaching the age of majority. Roseman v. Firemen and

Policemerz's Death Benea F'und (1993), 66 Ohio St. 3d 443 (Syllabus). 'fhe benefit fund is

funded by money from the State and any gifts to the fund. There are no employee contributions.

Id. at 445. The intent was to provide the "full monthly salary" of a fireman or policeman killed
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in the line of duty. Id. at 448. The statute divided the benefits between the surviving spouse and

minor children. However, when a minor child reached the age of majority or ceased attending

college, the surviving spouse's share was not adjusted upward for the benef its no longer received

by the child. A widow without children received a full benefit. Id. at 448-449. This Court

concluded that:

We can conceive of no reasonable justification for the statute to operate in this
manner. For a surviving spouse in appellee's situation, the statutory scheme
abandons the overall purpose of continuing the income stream as if the decedent
had lived. Whether the statute operates this way through a calculated deeision of
the General Assembly or through an oversiglit, the classification as it affects
appellee bears no rational relationship to any legitimate state purpose.
Id. at 449.

This Court considered and rejected a number of proposed legitimate state purposes

offered by the Fund. Initially, the Fund contended that the lack of an adjustment in the spouse's

benefits was justified because R.C. §33 33.26(13) provided for a tuition-free education at a state

university and there were other benefits available that justitled the lack of au adjustment. 1'hc

Court noted that there was no indication that the statutes were intended to work together and to

make this conclusion would be to "engage in pure specldation." Id. at 449-450. The Court

concluded that the "argued justification is not reasonable." Id. at 450 The Fund also argued

that the classification furthered the legitimate state purpose of preserving funds. The Court

stated that this was not a valid justification when the preservation was accomplished by an

arbitrary classification. Id. Ultimately, this Court stated that "The classification created by the

operation of R.C. 742.63(11) bears no rational relationship to any discernible legitimate

governmental interest. Therefore, the classification is irrelevant to achievement of the state's

purpose." Ica'.
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The reasoning in Ros•eman is applicable to the present case. The Court is not required to

blindly accept any justification that the Attorney General sets forth. The Attorney General's

argument that R.C. §2915.01(AAA)(1) only address the "amuseinent" part of a skill-based

amusement machine can only be accepted if this Court totally ignores the use of the terin "skill-

based" in R.C. §2915.01(AAA)(1). Ignoring "skill-based" would violate the well-settled rules of

statutory construction.

'f he role of the judiciary is to interpret statutes and give meaiiing to every word

used by the legislature.... As empliasized in E. Ohio Gas Co. v. Pub. Util. Comm.

(1988), 39 Ohio St. 3d 295, 299, 530 N.E.2d 875, it is 'a basic rule ol'statutory

construction -- that words in statutes should not be construed to be redmidant, nor

should any words be ignored.' Id., citing 50 Ohio Jurisprudence 2d (1961) 207,

Statutes, Section 227.

Hyl<: v. Porter (2008), 117 Ohio St. 3d 165, 174; 2008 Ohio 542, P33 (Einphasis added).

The purported purpose of the amendments to the law was to clarify the definition of skill-

based amusement machines, which were previously defined as machines where the outcome was

not deternlined largely or wholly by chance. R.C. §2915.01(AAA)(1) sets forth the definition of

"skill-based amusement machines." R.C. §2915.01(AAA)(3) and R.C. §2915.01(AAA)(4) refer

to R.C. §2915.01(AAA)(1) and make no reference to R.C. §2915.01(AAA)(2). Whether a

machine is a skill-based amusement machine that is excluded from the definition of scheme of

cliance cannot be determined by the value of the prize as the value of the prize does not address

the skill/chance distinetion essential, as determined by the General Assembly, to determining

whether gambling is occurring.

The Tenth District Court oT Appeals appropriately rejected the Attorncy General's stated

purpose of determining whcther the machine was being played for amusement which the Court

specifically stated that:
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The essential ingredient that difie•entiates merely playing a game for amusement

(which can inchtde the added amusement of a prize) and playing a game for

amusement that constitutes gambling, is whether the outcome is determined in

whole or in part by chance.

(Def. Appx., p. 26.)

Ohio Courts long ago established that "amusement" itsel f has value.

Amusement has value and added amusement has additional value, and where

added amasement issui}ject to be procured by chance without the payrnent of

additional consideration therefor, there is involved in the gaine the elements of

gambling, namely, price, chance and a prize. ( Kraus v. Cleveland, 135 Ohio St.

43, approved and followed.)

Stilknaker v. Dept, ofZlquor Control (1969), 18 Ohio St. 2d 200 (Syllabus

Number Two)

This Court went on to say that "[t]he prize, then, is added amusement without additional cost."

Id at 204 (emphasis in original).

The statute cannot rationally use the value of a prize to determine whether or not a gatne

is being played for amusement because additional anrusement itself awarded as a prize is

sufficient to find that gatnblitig occurred. Thus, the monetary value of the prize cannot be

determinative of whether or not one is ganibling. The long-established distinetion between skill

and chance must be used to determine whether an individual is gambling. This must be the

requirement as this is contained in the plaur language of the statute. If this were not the

requirement, ati individual could play a chance-based machine as long as the prize did not have a

value over $10.00 (Ten Dollars). The gambling laws prohibit the playitig of a chance-based

machine, and, thus, the classification does not further any legitimate state purpose.

The rationale of the Attorney General also fails as the statute permits the awarding of a

merchandise prize or redeemable voucher for a merchandise prize witli a wholesale value that

does not exceed $10.00 (Ten Dollars) per single play. See R.C. 52915.01(AAA)(1)(a)(b) and (c)
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(Def. Appx., p. 62.) A person could play the skill-based antusement machine 10 (ten) times and

receive redeemable vouchers worth $100.00 (One Hundred Dollars). Playing the machine 20

(Twenty) times could result in receiving redeemable vouchers worth $200.00 (Two Hundred

Dollars). Playing the inachine 100 (One Hundred) times could result in receiving redeemable

vouchers worth $1,000.00 (One "1'housand Dollars). These are high-value prizes. An individual

could continue to aniass redeemable vouchers endlessly and redeem themfor diarnonds or cars.

Thus, any argument that R.C. §2915.01(AAA)(1) deters over-spending is disproven by the

language of the statute itsel£

Both of the Attorney Creneral's proffered,justifications for the statute fail to meet the

requirement of the Equal Protection Clause. R.C. §2915.01(AAA)(1) is not a regulation of

economic activity, it is a definition used to determine whether a criminal act was committed.

Further, the rewarding of a merchandise prize of a certain value or a redeemable voucher for a

inerchandise prize of a certain value has no rational relationship to whether ainachine is a skill-

based amusement nrachine or not as it does not deteimine whether the machinc is a machine that

requires skill or a machine that operates on chance. 1'hus, the definition does not further any

interest under the gambling statutes and the Tenth District Court of Appeals was completely

correct in finding that provision unconstitutional.

III. IF TIIIS COURT SHOIJLD DECIDE TIIAT R.C. §2915.01(AAA)(1)
DOES NOT VIOLATF, THE EQUAL PROI'EC1'ION CLAIJSE, THEN
`t'HIS COURT SHOULD CONSIDER 1'HIS ISSIJE OR REMAND TIIIS
CASE TO TI-IE TEN'I'H DISTRICT COURT OF APPEALS FOR A
DETERMINA'IION OF W HETHER TIIAT PROVISION IS
UNCONSTITIUTIONAL UNDER TIHE VOID-FOR-VAGUNESS
DOCTRINE.

The Tenth District Court of Appeals never considered Pickaway County Slcill Gaming,

L.L.C. and Stephen S. Cline's assignment of error that the Trial Court erTed in finding that R.C.
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§2915.01(AAA)(1) was violative of the Duc Process Clauses of the Ohio and United States

Constitutions under the void-for-vagueness doctrine. The Court of Appeals determined that this

issue was moot as the Court already held that §2915.0 1 (AAA) (1) violated the Equal Protection.

(Def. Appx. p. 27.) 1'he Trial Conrt summarily disniissed the argument stating that while one

can envision a situation in wliich the application of the statute is unconstitutional, that did not

show tha.t the statute was vagtic iri violation of the constitutiori on its face. (Def. Appx., p. 40)

The cr2ix of the void-for-vagueness doctrine is that a statute's prohibitions must be

clearly defnted. This requirement enables individuals to conforin their conduct and allows law

enforcement officials to perforin their duties using an objective standard. The statute is void-for-

vagueness due to the inability of individuals and law enforcement officials to determine the

"wholesale value" of a merchandise prize in everV application.

The Franklin County Court of Common Pleas has previously stated that:

]nasnnich as the owner of the furniture is Glick's Furniture Store, the value to be
placed upon the furniture would be the wliolesale replacement value to Glick's.
This appellee concedes. Even tliough the jury might possibly have some
knowledge of the retail value of furniture, the average juror [that is, the person of
ordinary intelligence] would be in no position to know the wholesale value of
such lurniture.
State v. Leibowitz, 1978 Ohio App. LEXIS 8571, *5 ( 10`" Dis., September 28, 1978).

The Due Process Clause of the Fourteenth Aniendment of the Constitution states, "[no

State shall] deprive any person of property without due process of law; nor deny to any person

within its jurisdiction the equal protection of the laws." U.S. Const. Amend XIV, § 1. Similarly,

the Ohio Constitution provides, "every person, for an injury done hiin in his lands, goods,

person, or reputation, shall have remedy by due course of law." Ohio Const., Art 1, §16. The

analysis under the Due Process clauses of the Federal and State Constitutions are identical.

`Due process requires that the terms of a critninal statute be reasonably clear and
definite and that there be ascertainable standards of guilt on which citizens,
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courts, and the police niay rely. A person caiuiot be punished simply because the
state believes that he or she is probably a criminal. Cify ofAla•on v. Rowland
(1993), 67 Ohio St. 3d 374, 381-382 (citing GYayned v. Rockford (1972), 408 U.S.
104, 108-109, 92 S.Ct. 2294, 2298-2299, 33 L.Ed. 2d 222, 227-228).

'I'he pivotal issue in the determination of whether the statute is void-for-vagueness that

was never addressed by thc 'I'rial Court or the Court of Appeals is whether the wholesale value of

a merchandise prize is sufiiciently definite to allow a person of ordinary intelligence a reasona.ble

opportunity to know what is prohibited.

The Attorney General has already admitted that the law is void for vagueness. When

asked to admit that the wholesale value of a merchandise prize caruiot be determined by

externally viewing the prize, the Attorney General answered as Pollows:

Deny. The maf•ket value of an item of inerchaudise may be determined by the
purchase price paid for the item or by comparing the item to similar items.

The Attorney General could only answer the Request for Admission by altering the request. 'f he

statute provides that the wholesale value of a merchandise prize cannot exceed $10.00 (Ten

Dollars) per single play. T'he Attorney General never addressed the metliod by which an

individual can determine the wholesale value. The wholesale value and market value of an item

are two different values. Neither Chapter 2915 nor any other provision of the Ohio Revised

Code defines "wholesale value."

Clearly, there is absolutely no method available to tlie individual playing a skill-based

amusement machine to know whetlier the merchandise prize he or she is receiving per single

play is worth $9.99 or $10.01 as the former is permitted under the statute while the latter is not.

This example is applicable to all ranges of value. A person cannot determine whetlier the

wholesale value is $2.00 or $15.00, $5.00 or $20.00. This determination cannot be made

because a person of ordinary intelligence is not expected to know the wholesale value of an item.
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With respect to a business owner of a skilled-based amusement machine establishment, if

that owner purchases ati item for a merchandise prize from a wholesaler for $9.75 and then the

price rises so that at the tiine the business owner gives the prize as a reward for a single play on a

skill-based amusement machine, the wholesale price for purchasing from the same wholesaler is

$10.25, the business owner would be in violation of the statute at the time of the awarding of the

merchandise prize. If the business owner is giving a reward for fifteen (15) plays, and the

wholesale value of the merchandise at the time of purchase, which was $145.00, has risen to

$155.00, the business owner would also be in violation of the statute. Since the statute prohibits

the distribution of a prize with a certain value, the value would have to be detei7nined at the time

of the distribution. '1'he business owner can not know the wholesale value of the wholesale prize

at the time of the distribution, and, therefore, neither the business owner nor law enforeement

officials can determine whether his actions are pennitted or prohibited by the statute.

In State v. Cunningham (1990), 67 Ohio App. 3d 366, the Court deteimined that

conviction of the theft of property of a value of $300.00 was against the manifest weight of the

evidence. Id. at 367-368. While the property had price tags that totaled in excess of $300.00

(three hundred dollars), the store was discounting the merchandise at least 20% (twenty percent)

so that the discotiuited value of the property was less than $300.00 (three hundred dollars).

I'herefore, the C'ourt hcld that tlie defendant could be convicted of tlieft, but not of theft of

property of a value of $300.00 (three hundred dollars). Id, at 368. The Court noted "...that the

vahie of goods offered for sale to the public could be demonstrated by evidence as to the price at

which such property is offered to and purchased by the market at the time in question." Id.

(intenlal citation omitted) (emphasis added).
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Despite the clear mandate that the wholesale value of a merchandise prize be determined

at the time of the awarding of the prize, the Attorney General contends that the relevant point in

time is wllen the business owner purchases the prize. When asked to admit whether the

wholesale value of a merchandise prize may be different at the time of purchase and the time of

the award of the prize, the Attorney General again reworded the request for admission and

responded as follows:

Deny. The purchase price oP an itenl of nierchandise is determined at the time of
the purchase.

The term "wholesale prize" is uo different than the term "prowling" considered by this

Court in a case involving a niunicipal ordinance. In that case, this Court reasoned diat:

The ordinance essentially prohibits prowling in circumstances `which warrant a
reasonable man to believe that the safety of persons or security of property * * *
is threatened.' It elucidates `prowling' by describing it as `lingering, lurking, or
standing idly around...'However, such elucidation of the proscribed activity
describes no certain, deI'inite action or type of action that would stamp such
activity with an element of criminality. So a person merely waiting on a street
corner for a ride would not have `fair notice' that his activity constituted
`prowling.'

The qualifying clause of `prowling,' which requires that people or property be
threatened, does not save the ordinance; for this qualification still permits the law
enforcement officer to make ajudgment that is without adequate guidelines and is
too subjective.

There are many ordinary acts that could be criminally proscribed, depending upon
the interpretation of an individual officer. 'I'his violates the mandate of Harris
that `no man shall be held criminally responsible for conduct which he could not
reasonably understand to be proscribed.'
City qfCincinnati v. laylor (1973), 36 Ohio St. 2d 73, 75-76.

The muiiioipal ordinance under consideration had additional language that attempted to define

the term "prowling," yet that additional language was insufficient to define the teizn in a matter

that satisfied tlie constitutional requirements. The term "wliolesale value" does not have any

additional language defining the term and this Court has already held that "...the average juror
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[that is, the person of ordinary n-itelligence] would be in no position to know the wholesale

value..." Ledbowitz, supra.

If this Court determines that R.C. §2915.01 (AAA)(1) does not violate the Equal

Protection Clauses, then the issue of whether that provision is violative of the Due Process

Clauses will not have been addressed on appeal and the issue will no longer be inoot. Therefore,

PickawayCounty Skilled Caming,l,.L:C: aud Stephen S. Cline respectfully request that this

issue be considered.

CONCI,USION

Cross-Appellees, Pickaway County Skilled Gaming, L.L.C. and Stephen S. Cline,

respectfully request that this Court affirm the judgment of the Tenth District Court of Appeals

granting Cross-Appellees' Motion for Summaiy Judgment. 'I'he 7'enth District Court of Appeals

correctly determined that R.C. §2915.01(AAA)(1) violates the Equal. Protection Clauses of the

United States and Ohio Constitutions. 1'he statute creates a classification between individuals.

No rational basis exists for allowing the wholesale value of a nierchandise prize or value of a

redeemable voucher for a merchandise prize to determine whether or not an individual has

comniitted a gainbling offense. The eleinent of chance renlains as one of the defining elen-ients

of gambling and the values of the prize rewarded bears no rational relationship to whether a

machine is skill-based or chance-based. This distinction is essential under the statutory scheme

of Chapter 2915 as evidenced by the plain language of R.C. §§2915.01(C), 2915.01(D),

2915.02(E), 2915.02(A)(2) and 2915.04(A).
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Amendment XIV. Rights Guaranteed: Privileges and Immunities of Citizenship,
Due Process, and Equal Protection.

CONSTITUTION OF UNITED STATES

AMENDMENTS

Clrn;ni throug73 2010

Amendment XIV. Rights Guaranteed: Privileges and Immunities of Citizenship, Due Process, and Equal
Protection

SECTION. 1. All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

SECTION. 2. Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at
any election for the choice of electors for President and Vice President of the United States, Representatives in
Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of
the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of
age in such State.

SECTION. 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken
an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as
an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of
two-thirds of each House, remove such disability.

SECTION. 4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations
and claims shall be held illegal and void.

SECTION. 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

Appx. I
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§ Z. Right to alter, reform, or abolish government, and repeal special privileges.

Ohio Constitution

Article I. Bill of Rights

Current through the Novernber, 2009 Election

§ 2. Right to alter, reform, or abolish government, and repeal special privileges

All political power is inherent in the people. Government is instituted for their equal protection and benefit, and they
have the right to alter, reform, or abolish the same, whenevertheyn5aydeem it necessary; and no special privilegesvr
immunities shall ever be granted, that may not be altered, revoked, or repealed by the general assembly.

Appx. 2
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2915.02 Gar1'9blang.

(A) No person shall do any of the following:

(1) Engage in bookmaking, or knowingly engage in conduct that facilitates bookmaking;

(2) Establish, promote, or operate or knowingly engage in conduct that facilitates any game of chance
conducted for profit or any scheme of chance;

(3) Knowingly procure, transmit, exchange, or engage in conduct that facilitates the procurement,
transmission, or exchange of information for use in establishing odds or determining winners in
connection with bookmaking or with any game of chance conducted for profit or any scheme of
chance;

(4) Engage in betting or in playing any scheme or game of chance as a substantial source of income or
l ive l i hood;

(5) With purpose to violate division (A)(1), (2), (3), or (4) of this section, acquire, possess, control, or
operate any gambling device.

(B) For purposes of division (A)(1) of this section, a person facilitates bookmaking if the person in any
way knowingly aids an illegal bookmaking operation, including, without limitation, placing a bet with a
person engaged in or facilitating illegal bookmaking. For purposes of division (A)(2) of this section, a
person facilitates a game of chance conducted for profit or a scheme of chance if the person in any
way knowingly aids in the conduct or operation of any such game or scheme, including, without
limitation, playing any such game or scheme.

(C) This section does not prohibit conduct in connection with gambling expressly permitted by law.

(D) This section does not apply to any of the following:

(1) Games of chance, if all of the following apply:

(a) The games of chance are not craps for money or roulette for money.

(b) The games of chance are conducted by a charitable organization that is, and has received from the
internal revenue service a determination letter that is currently in effect, stating that the organization
is, exempt from federal income taxation under subsection 501(a) and described in subsection 501(c)
(3) of the Internal Revenue Code.

(c) The games of chance are conducted at festivals of the charitable organization that are conducted
either for a period of four consecutive days or less and not more than twice a year or for a period of
five consecutive days not more than once a year, and are conducted on premises owned by the
charitable organization for a period of no less than one year immediately preceding the conducting of
the games of chance, on premises leased from a governmental unit, or on premises that are leased
from a veteran's or fraternal organization and that have been owned by the lessor veteran's or
fraternal organization for a period of no less than one year immediately preceding the conducting of
the games of chance.

A charitable organization shall not lease premises from a veteran's or fraternal organization to conduct
a festival described in division (D)(1)(c) of this section if the veteran's or fraternal organization already

Appx. 3
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has leased the premises four times during the preceding year to charitable organizations for that
purpose. If a charitable organization leases premises from a veteran's or fraternal organization to
conduct a festival described in division (D)(1)(c) of this section, the charitable organization shall not
pay a rental rate for the premises per day of the festival that exceeds the rental rate per bingo session
that a charitable organization may pay under division (B)(1) of section 2915.09 of the Revised Code
when it leases premises from another charitable organization to conduct bingo games.

(d) All of the money or assets received from the games of chance after deduction only of prizes paid
out during the conduct of the games of chance are used by, or given, donated, or otherwise
transferred to, any organization that is described in subsection 509(a)(1), 509(a)(2), or 509(a)(3) of
the Internal Revenue Code and is either a governmental unit or an organization that is tax exempt

under subsection 501(a) and described in subsection 501(c)(3) of the Internal Revenue Code;

(e) The games of chance are not conducted during, or within ten hours of, a bingo game conducted for
amusement purposes only pursuant to section 2915.12 of the Revised Code.

No person shall receive any commission, wage, salary, reward, tip, donation, gratuity, or other form of
compensation, directly or indirectly, for operating or assisting in the operation of any game of chance.

(2) Any tag fishing tournament operated under a permit issued under section 1533.92 of the Revised
Code, as "tag fishing tournament" is defined in section 1531.01 of the Revised Code;

(3) Bingo conducted by a charitable organization that holds a license issued under section 2915.08 of
the Revised Code.

(E) Division (D) of this section shall not be construed to authorize the sale, lease, or other temporary
or permanent transfer of the right to conduct games of chance, as granted by that division, by any
charitable organization that is granted that right.

(F) Whoever violates this section is guilty of gambling, a misdemeanor of the first degree. If the
offender previously has been convicted of any gambling offense, gambling is a felony of the fifth
degree.

Effective Date: 07-01-2003

Appx. 4
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2915.04 Public gaming.

(A) No person, while at a hotel, restaurant, tavern, store, arena, hall, or other place of public
accommodation, business, amusement, or resort shall make a bet or play any game of chance or

scheme of chance.

(B) No person, being the owner or lessee, or having custody, control, or supervision, of a hotel,
restaurant, tavern, store, arena, hall, or other place of public accommodation, business, amusement,
or resort shall recklessly permit those premises to be used or occupied in violation of division (A) of

this section.

(C) Divisions (A) and (B) of this section do not prohibit conductin connection with gambling expressly

permitted by law.

(D) Whoever violates this section is guilty of public gaming. Except as otherwise provided in this
division, public gaming is a minor misdemeanor. If the offender previously has been convicted of any

gambling offense, public gaming is a misdemeanor of the fourth degree.

(E) Premises used or occupied in violation of division (B) of this section constitute a nuisance subject

to abatement under Chapter 3767. of the Revised Code.

Effective Date: 04-03-2003

Appx. S
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